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MOTEE  LAX,  OPUDHIYA,— i4pprffo«<;  JUGGURNATH  GURG,  Heir  of 
MUSSUMAT  MVNTRA.,— Respondent*  [Nov.  26,  1836]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

The  Sudder  Dewanny  Adawlut  having  refused  to  set  aside  a  deed  of  razenamah 
for  compromising  an  appeal  then  pending  from  that  Court  to  the  King  in 
Council,  alleged  to  have  been  obtained  bj  fraud  and  duress :  Held  on  appeal 
\yj  the  Judicial  Committee  that  the  onus  of  proving  such  fraud  and  duress 
lay  upon  the  Appellant  in  proceeding  upon  his  petition  in  the  Court  below ; 
and  their  Lordships  being  satisfied  that  full  opportunity  for  such  proof  had 
been  afforded  him,  confirmed  the  judgment  of  the  Sudder  Court,  but,  under 
the  circumstances,  without  costs  [1  Moo.  Ind.  App.  17-18]. 

This  was  an  appeal  from  an  Order  of  the  Sudder  Dewanny  Adawlut,  dated  the 
12th  of  April,  1815,  whereby  the  Court  dismissed  a  petition  of  the  Appellant,  [2] 
praying  that  a  certain  appeal  might  be  revived,  which  he  had  preferred  to  his 
Majesty  in  Council  from  a  decree  of  the  same  Court  in  a  suit  between  the  above- 
named  parties. 

The  suit  in  which  the  Appellant  preferred  his  principal  appeal  from  the  decree 
of  the  Sudder  Dewanny  Adawlut,  and  for  the  revival  of  which  appeal  he  presented 
the  aforesaid  petition  to  that  Court,  was  instituted  by  the  present  Appellant  as  a 
pauper  Plaintiff  in  the  year  1805,  in  the  Zillah  Court  of  Midnapore,  whereby,  upon 
the  alleged  title  as  adopted  son  and  heir  of  Rajah  Anund  Lai  Opudhiya,  deceased, 
and  Rany  Jankee,  his  wife,  he  claimed  to  be  entitled  to  the  Zemindary  of  the  Per- 
gunnahs  of  Mysadil,  Goomgur,  and  others,  the  yearly  profit  of  which  amounted  to 
107,950  rupees.  This  Zemindary  the  Appellant  sought  to  recover  from  Mussumat 
Huntra,  the  Defendant  in  the  suit  in  the  Zillah  Court,  who  was  in  possession,  and 
claimed  under  the  Will  of  her  son,  Gooroo  Persad  Gurg,  deceased,  whose  title  to  the 
Zemindary  was  derived  under  a  deed  of  gift  executed  in  his  favour  by  Rany  Jankee, 
upon  whom  the  whole  Zemindary  had  devolved  on  the  predecease  of  her  husband, 
Rajah  Anund  Lai  Opudhiya,  without  issue. 


*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  the  Right 
Hon.  T.  Erskine,  Chief  Judge  of  the  Court  of  Bankruptcy,  and  Sir  Alexander 
Johnson. 
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It  appeared  -from  the  proceedings  in  the  suit  in  the  Zillah  Court,  that  the  Ap- 
pellant had  in  the  lifetime  of  the  Rany  commenced  a  suit  against  her  in  the  same 
Court,  in  which  he  claimed  an  allowance  for  maintenance  as  the  adopted  son  of  the 
Rany.  This  suit,  however,  terminated  by  the  Appellant  disclaiming  all  right  to  such 
allowance.  The  disclaimer  was  made  by  deed,  which  was  entered  among  the  pro- 
ceedings in  the  suit,  after  the  Rany  had  put  in  her  answer  to  the  plaint,  by  which 
she  denied  that  she  had  ever  adopted  [3]  the  present  Appellant  as  her  son,  and  stated 
that  merely  on  account  of  his  poverty  and  his  being  an  orphan,  she  had  brought  him 
up  in  the  same  manner  as  other  BraJmiins'  children. 

By  the  deed  which  the  Appellant  then  entered  and  delivered  in  Court  on  the  18th 
April,  1800,  he  declared  to  this  effect:  "  that  I,  the  Plaintiff,  have  no  claim  for  sub- 
sistence on  the  said  Rany."  The  denial  contained  in  the  Rany's  answer  to  the  Ap- 
pellant's plaint  in  the  above-mentioned  suit,  of  any  right  subsisting  in  him  even  to 
an  allowance  for  maintenance  out  of  the  Zemindary,  and  the  express  disclaimer  on 
his  part  of  any  such  right,  were  insisted  on  by  the  Respondent  as  negativing  the 
Appellant's  claim  to  the  character  of  adopted  son  of  the  Rany. 

The  Appellant,  on  the  other  hand,  insisted  that  upon,  the  death  of  Rajah  Amund 
Lai,  in  the  year  a.d.  1765-6,  when  the  Appellant  was  about  three  years  old,  his  adop- 
tion was  confirmed  by  Rany  Jankee,  the  late  Rajah's  widow,  who,  on  the  Appellant's 
arrival  at  years  of  discretion,  resigned  to  him  tiie  management  of  the  Zemindary,  of 
which  she  had  obtained  a  grant  from  the  Government  in  her  own  name.  The  Appel- 
lant, however,  having  had  the  misfortune  to  lose  his  eyesight,  and  thereby  become 
incapacitated  for  business,  the  Rany  re-assumed  the  majiagement  of  the  Zemindary 
until  her  death  in  1805.  He  insisted  also  that  the  deed  of  gift  under  which  the 
Defendant  claimed  was  a  forgery. 

Witnesses  were  examined  on  both  sides,  and  the  Zillah  Court,  after  a  laborious 
inquiry  into  the  facts  of  the  case,  by  a  decree  dated  10th  July,  1805,  declared  the 
Appellant's  claim  to  be  fully  established  on  the  oral  evidence,  without  reference  to 
the  documentary  proof,  and  directed  that  he  should  be  put  into  po88e8-£4]-8ion  of  the 
Zemindary,  and  that  Eumaee  Das  (the  manager  of  the  estate,  and  one  of  the  D&- 
fendants)  should  pay  the  Appellant  107,950  rupees,  9  anas,  and  18  cowries,  as  one 
year's  profit,  with  all  costs  of  suit. 

From  this  decree  the  Defendants  appealed  to  the  Provincial  Court  of  Calcutta. 
That  Court,  without  any  viva  voce  examination,  either  of  the  former  or  of  new 
witnesses,  but  on  comparison  of  the  depositions  of  the  witnesses  examined 
on  either  side  in  the  Court  below,  with  the  documentary  evidence  there  taken 
and  transmitted  to  the  Provincial  Court,  reversed  the  decree  appealed  from, 
ordered  the  Appellant  to  pay  to  the  Defendant,  Mussumat  Muntra,  107,950 
rupees  for  rents  and  profits  accrued  during  the  year  he  held  possession  of  the 
Zemindary,  together  with  all  costs  of  suit,  both  in  the  Zillah  and  Provincial  Courts. 

The  Appellant  appealed  from  this  decree  to  the  Sudder  Dewanny  Adawlut  at 
Calcutta.  Before,  however,  his  appeal  was  heard,  Mussumat  Muntra  died,  and  the 
present  Respondent,  Jugg^math  Gurg,  her  stepson  and  heir,  was,  on  petition  to 
the  Court,  admitted  as  a  party  in  her  stead.  By  a  decree  dated  20th  November, 
1807,  the  Sudder  Dewanny  Adawlut  affirmed  the  decree  of  the  Provincial  Court, 
and  directed  the  costs  of  both  parties  to  be  paid  by  the  Appellant. 

The  present  Appellant  then  presented  his  petition  to  the  Sudder  Dewanny 
Adawlut,  praying  that  he  might  be  at  liberty  to  appeal  to  His  Majesty  in  Council, 
the  prayer  of  which  petition  was  granted;  and  the  Appellant  having  given  the 
requisite  security  for  costs,  the  appeal  was,  on  the  28th  December,  1807,  admitted. 

On  the  7th  September,  1808,  the  Appellant,  being  incumbered  with  debt,  and 
apprehensive  of  personal  arrest  if  he  should  venture  within  the  limits  of  the  [6] 
jurisdiction  of  the  Supreme  Court,  within  which  the  Sudder  Dewanny  Adawlut  is 
held,  appeared  personally  before  Mr.  Ravenscroft,  the  Judge  of  the  Zillah  Court  of 
the  Twenty-four  Pergunnahs,  adjoining  to  Calcutta,  and  presented  a  razenamah 
(deed  of  compromise  and  release)  and  petition  ;  by  the  former  of  which  it  was  stated 
by  the  Appellant,  that  by  the  advice  of  several  persons,  who  at  the  time  were  his 
companions,  and  had  charge  of  his  affairs,  and  had  obtained  from  him  on  an  un- 
founded statement  of  expenses  several  judgment-bonds,  he  had  appealed  the  suit  to 
England  ;  but  that  the  decrees  of  the  Provincial  and  Sudder  Court*  having  been  given 
after  full  examination  and  consideration,  he  had  no  hope  that  his  adoption  would  be 
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established  in  England,  or  the  decrees  of  those  Courts  reversed,  or  that  anything 
besides  trouble  and  vexation  would  occur.  The  razenamah  then  proceeded  thus: 
"  I,  therefore,  being  of  sound  and  disposing  mind,  do,  of  my  own  free-will  and  desire, 
withdraw  my  appeal  from  England ;  and  from  and  after  this  time,  neither  I  nor  my 
heirs  shall  have  any  claim,  on  the  ground  of  my  having  been  adopted  by  Rajah 
Anund  Lall  and  Rany  Jankee,  upon  the  estate  or  effects  of  the  said  Rany."  The 
Appellant's  petition  to  the  Zillah  Court  of  the  Twenty-four  Purgunnahs,  under  which 
the  razenamah  was  presented,  stated  tnat  he,  the  Appellant,  withdrew  his  appeal  to 
England;  and  he  assigned  as  the  reason  for  not  presenting  his  raienamah  and 
petition  to  the  Sudder  Dewanny  Adawlut,  that  since  several  of  his  (the  Appellant's) 
creditors,  holders  of  the  said  judgment-bonds,  were  desirous  of  obtaining  an  order 
for  his  confinement  from  the  Supreme  Court,  he  could  not  present  this  deed  of  agree- 
ment in  person  in  the  Court  of  Sudder  [6]  Dewanny ;  but  that  since  the  records  of  all 
Courts  were  alike,  he  delivered  into  that  (the  Zillah)  Court  of  the  Twenty-four 
Pergunnahs  (which  had  no  jurisdiction  over  the  property  in  question,  and  where  no 
proceeding  connected  with  it  had  been  previously  instituted)  his  petition  and  deed 
of  agreement,  the  contents  whereof  he  knew  and  consented  to,  and  hoped  that  his 
petition  and  deed  of  agreement  would  be  forwarded  to  the  Court  of  Sudder  Dewanny, 
that  on  the  receipt  thereof  his  appeal  to  England  might  be  revoked. 

Upon  the  presentation  of  the  above-mentioned  raztTiamah  and  petition,  the  Ap- 
pellant was  interrogated  in  open  Court  before  the  Judge,  as  to  the  deed  of  agreement 
having  been  entered  into  by  him  of  his  own  free  will  and  desire,  and  also  as  to  the 
cause  of  its  not  being  presented  to  the  Court  of  Sudder  Dewanny ;  and  the  Appellant 
having  given  satisfactory  answers  to  these  inquiries,  the  deed  of  agreement  was  sealed 
with  the  Appellant's  seal  in  the  presence  of  Gholam  Mustafa,  a  Vakeel  of  the  Zillah 
Court  of  the  Twenty-four  Pergunnahs,  who  was  liien  in  attendance,  and  the  certificate 
of  Mr.  Ravenscroft,  the  Zillah  Judge,  that  the  deed  was  acknowledged  before  him  by 
tiie  Appellant,  was  annexed.  And  it  was  thereupon  ordered  by  the  Zillah  Court  that 
die  original  petition  of  the  Appellant,  together  with  the  deed  of  agreement  and  the 
proceedings  of  the  Zillah  Court  held  thereon,  sliould  be  forwarded  to  the  Court  of 
Sudder  Dewanny. 

Although  no  consideration  moving  from  the  Respondent  was  stated  on  the  face 
of  the  Appellant's  razenamah,  yet  it  appeared  in  the  proceedings  afterwards  held 
before  the  Sudder  Dewanny  Adawlut  relative  to  the  revival  of  the  app^,  that  this 
agreement  was  not  tvudum  pactum,  but  that  the  Respondent  paid  to  or  [7]  for  the 
use  of  the  Appellant,  in  consideration  thereof,  the  sum  of  50,800  rupees. 

After  the  receipt  by  the  Sudder  Dewanny  Adawlut  of  the  Appellant's  petition  and 
razenarnah,  and  of  the  proceedings  of  the  Zillah  Court  of  the  Twenty-four  Pergunnahs 
held  thereon.  Rajah  Gopal  Inder  Narain, — ^who,  upon  the  appeal  from  the  Zillah 
Court's  decree  to  the  Provincial  Court  being  admitted,  and  upon  the  present  Appel- 
lant's being  let  into  possession  under  that  decree,  had  become  his  surety  for  abiding 
by  the  decree  of  the  Provincial  Court  on  the  appeal,  and  had,  In  discharge  of  his 
liability,  paid  107,000  rupees  into  the  ZiUah  Court,  in  performance  of  the  decree 
of  reversal  of  the  Provincial  Court — presented  a  petition  to  the  Sudder  Dewanny 
Adawlut,  praying  either  that  the  Appellant's  razenamah,  by  which  he  had  withdrawn 
his  appeal  to  England,  might  be  rejected,  or  that  some  method  might  be  adopted 
whereby  the  Petitioner  might  be  relieved,  and  recover  the  money  which  he  had  paid 
in  execution  of  the  Provincial  Court's  decree. 

On  the  9th  September,  1808,  the  Sudder  Dewanny  Adawlut  took  into  consideration 
the  razenamah  and  the  matters  connected  with  it,  and  also  the  before-mentioned 
petition  of  Gopal  Inder  Narain ;  and  on  that  petition  being  read ,  thr  Attorneys  of 
the  Appellant,  who  were  present,  and  who  were  questioned  by  the  C'>urt,  observed 
that  their  Client,  of  his  own  accord,  being  present  in  the  Court  of  the  Twenty-four 
Pergunnahs,  had  delivered  in  the  razenamah,  and  had  no  objection  to  offer  in  ihe 
affair.  Whereupon  the  Sudder  Dewanny  Adawlut  ordered  that  the  razenamah 
should  be  accepted,  and  that  the  translation  of  the  papers,  and  the  transmission 
of  them  to  England,  should  be  put  a  stop  to ;  and  the  Court  gave  certain  directions 
(or  di8-[8]-charging  the  securities  given  by  the  present  Respondent,  and  the  security- 
bond  entered  into  by  the  present  Appellant's  surety,  was  ordered  to  be  returned. 

On  the  24th  of  June,  1809,  being  nearly  ten  months  after  the  Appellant  had 
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appeared  in  the  Zillah  Court  of  the  Twenty-four  Pergunnahs,  and  had  presented 
his  petition  and  razenamah,  he  applied  by  petition  to  the  Suddcr  Dewanny  Adawlut 
that  his  appeal  might  be  reviv&d,  and  the  papers  translated  and  transmitted  to 
England ;  alleging,  as  a  reason  for  this  application  to  set  aside  his  razenamak,  that  it 
had  been  extorted  from  him  by  menaces  and  duress.  The  statements  contained  in 
his  petition,  wherein  he  set  forth  the  circumstances  under  which  he  withdrew  his 
principal  appeal  in  the  suit,  were  to  the  following  effect: 

"  That  owing  to  his  blindness,  and  the  various  disadvantages  to  which  he  was 
thereby  subjected,  the  proceedings  in  this  complicated  and  protracted  suit  had  been 
chiefly  conducted  by  his  Dewan  (chief  revenue  servant)  (Grudhur  Kur),  and  his 
Mokhtar  (agent)  (Bholonath  Sen) :  that  the  present  Respondent  and  Ram  Eoomar 
Birm,  one  of  the  Defendants  in  the  original  cause,  the  contriver  of  the  plot,  being 
apprehensive  that  upon  the  appeal  to  England  a  decree  of  the  estate  would  be  given 
in  favour  of  the  Appellant,  seduced,  by  means  of  large  bribes,  Grudhur  Kur,  and 
Bholonath  Sen,  and  other  servants  of  the  Appellant,  who  were  present  in  Calcutta 
for  th?  management  and  communication  of  the  affairs  under  suit ;  on  which  the  said 
Grudhur,  coming  to  the  Appellant  at  Moorshedabad,  stated  orally,  as  if  from  the 
Respondent,  that  the  estate  of  Mysadil  was  the  Appellant's  by  right;  that  he,  the 
Respondent,  through  the  seduction  of  ill-meaning  persons,  having  claimed  it,  pre- 
vailed by  contending  that  [9]  he  was  heir  to  it,  and  thus  obtained  a  decree  in  his 
favor ;  that  he  now  only  asked  of  the  Appellant  an  allowance  to  live  upon,  and  the 
Appellant  might  enter  upon  and  possess  the  estate,  which  belonged  to  him ;  that  by 
this  falsehood  the  said  Grudhur  drew  the  Appellant  and  his  family  from  Moor- 
shedabad to  Bydabantee,  in  which  place,  having  lodged  his  family,  he  kept  the 
Appellant  for  nearly  a  month  prisoner  in  a  vessel  called  a  bttdgerow.  At  last,  in 
breach  of  the  promise  he  had  made  at  Moorshedabad,  he  threatened  that  if  the 
Appellant  did  not  withdraw  his  appeal  to  England,  and  give  in  a  deed  of  agreement, 
he  would  put  the  Appellant  to  death ;  and  that  Ram  Eoomar  and  others,  joining  in 
the  threat,  determineid  to  take  away  the  life  of  the  Appellant,  who,  as  he  alleged  then, 
thought  that  his  faithless  servants  had  all  been  seduced  by  the  Respondent,  and 
that  there  was,  therefore,  no  remedy  but  to  comply  with  what  was  required.  With 
the  determination,  then,  that  having  afterwards  informed  the  Judges  of  the  Sudder 
of  the  circumstances,  he  should  obtain  redress,  he  answered  to  these,  his  mortal 
enemies,  that  they  should  carry  him  before  the  Judges  of  the  said  Court,  where  he 
would  deliver  his  deed  of  retraction.  That  accordingly,  having  removed  him  thence, 
they  stated  that  the  Zillah  Court  of  the  Twenty-four  Pergunnahs  was  at  hand,  and 
the  records  of  all  Courts  alike,  and  that  he  should  enter  the  deed  of  relinquishment 
in  that  Court,  otherwise  that  they  would  immediately  put  him  to  death  ;  that  having 
said  this,  they  sealed  with  the  Appellant's  seal,  which  was  in  possession  of  Bholonath 
Sen,  some  papers  which  they  had  probably  drawn  up  previously  to  suit  their  purpose, 
and  presented  them,  and  stated  to  the  Appellant  that  they  had  sealed  a  petition  and 
deed  of  retraction  with  the  Appellant's  seal,  [10]  and  presented  them.  At  that  time 
the  Appellant,  as  he  alleged,  supposing  that  if  that  place  were  indeed  a  Zillah  Court 
his  enemies  could  never  have  said  with  such  assurance,  that  if  he  would  not  deliver 
a  deed  of  relinquishment  they  would  kill  him,  he  saw  no  remedy  but  patience  and 
silence ;  that  after  that,  ten  or  twelve  officers  (peadahs)  carried  him  thence  in  custody 
to  Persadnugur,  which  is  close  to  the  house  of  Ram  Eoomar,  and  there  kept  him  some 
days  in  a  state  of  imprisonment:  afterwards,  having  taken  him  to  Mysadil,  they 
kept  him  in  close  custody  of  several  keepers ;  but  that  the  name  of  Ram  Eoomar 
aforesaid  having  been  entered  for  three  anas  in  sixteen  (18 J  per  cent.)  of  the  said 
estate,  he  had  been  less  watchful  in  the  custody  of  the  Appellant,  who,  deeming  the 
opportunity  a  boon,  came  under  the  guidance  of  a  single  person  to  Calcutta." 

The  Respondent,  upon  being  called  upon  by  the  Court  of  Sudder  Dewanny  to  give 
an  answer  to  the  statements  contained  in  the  foregoing  petition,  endeavoured  to 
expose  the  extravagance  and  improbability  of  the  Appellant's  story,  and  declared 
that  it  was  entirely  devoid  of  truth,  wholly  untenable,  and  inconsistent  with  reason ; 
Ihat  both  prior  and  subsequent  to  the  filing  of  the  razenamah  the  Appellant  was 
attended  by  about  fifty  or  sixty  burgundasses  (men  armed  with  matchlocks)  and 
other  servants,  which  was  still  the  case;  and  the  Respondent  observed,  that  if  the 
Appellant  had  really  entertained  those  apprehensions  in  regard  to  his  personal 
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safety  which  he  had  stated  in  his  petition,  what  could  have  been  his  reason  for 
omitting  to  send  information  of  them,  through  the  servants  attached  to  him,  to  his 
Vakeels  and  other  friends  in  Calcutta,  such  as  Gopal  Inder  Narain,  his  bail  for 
enforcing  the  Zillah  decree,  to  Kale-[ll]-chum  Euldar,  his  security  for  expenses  in 
appeal  to  the  King  in  Council,  and  to  Baboo  Gopee  Mohun  Thakoor,  his  patron  and 
protector,  who  were  all  persons  of  great  respectability?  for  by  their  interference 
he  might  have  avoided  all  those  fears.  The  Respondent  also  stated,  that  after  the 
admission  of  the  razenamah  the  Appellant  went  to  Persadnugur  from  a  dread  of  his 
creditors,  and  took  a  house  adjoining  to  the  police;  that  he  proceeded  from  that 
place  to  Mysadil,  erected  a  new  house  at  Bausdoopore,  and  engaged  in  commercial 
speculations;  and  that  the  real  truth  was,  that  after  he  had  withdrawn  his  appeal 
from  a  consideration  of  its  hopelessness,  he  had  been  persuaded  by  Gopal  Inder 
Narain  and  several  opulent  persons  in  Calcutta  to  renew  it  by  his  recent  petition : 
and  the  Respondent  insisted,  that  after  the  execution  by  the  Appellant  of  the  raze- 
namah, and  filing  it  in  a  Court  of  Justice,  and  its  admission  by  that  Court,  he  could 
not  be  permitted  to  render  that  instrument  null  and  void  ten  months  subsequent 
to  those  events ;  that  the  Regulations  established  by  the  Government,  the  uniform 
practice  of  the  Courts,  and  every  species  of  justice,  militated  against  such  an  idea. 

On  the  4th  of  August,  1809,  the  Sudder  Dewanny  Adawlut  interrogated  the 
Appellant  personally  in  relation  to  the  particulars  set  forth  in  his  petition.  Although 
his  answers  corresponded  with  those  particulars,  the  Court,  consisting  of  John 
Herbert  Harington  and  James  Stuart,  Esquires,  were  of  opinion,  that  there  was  no 
reason  to  suspect  that  the  Appellant  had  not  filed  the  raeenamah  with  his  own  free- 
will and  consent,  and  that  the  assertion  of  the  Appellant,  that  he  was  confined  and 
compelled  by  menaces  to  file  it,  brought  forward  after  a  lapse  of  ten  months,  did  not 
appear  to  be  entitled  to  [12]  credit ;  his  petition  was,  therefore,  deemed  inadmissible 
by  the  Court. 

The  Appellant  thus  finding  himself  without  remedy  in  the  Sudder  Dewanny 
Adawlut  preferred  an  indictment  in  the  Supreme  Court  of  Calcutta  against  Grudhur 
Kur,  Ram  Koomar  Birm,  Bholonath  Sen,  and  Hurry  Deb  Roy,  for  an  assault  and 
false  imprisonment,  and  compelling  him  to  execute  the  razenamah  in  question. 

This  indictment,  which  was  so  framed  as  to  include  only  the  imprisonment  of 
twenty-two  days  suffered  within  the  jurisdiction  of  the  Supreme  Court,  came  on 
for  trial  on  the  14th  of  December,  1810.  The  trial  lasted  five  days,  and  on  the  19th 
of  December,  1810,  the  jury  found  all  the  Defendants  guilty,  lie  judgment  there- 
upon was  signed  on  the  22nd  December.  Grudhur  Eur  was  sentenced  to  two  years 
and  a  half  imprisonment  in  the  common  jail  of  Calcutta,  during  that  time  to  be 
once  placed  in  the  pillory,  to  pay  a  fine  of  5000  rupees  to  the  King,  and  to  g^ve 
security  for  his  good  behaviour  for  five  years,  himself  in  5000  and  two  securities 
in  2500  rupees  each.  Ram  Koomar  Birm  and  Hurry  Deb  Roy  were  sentenced  to 
two  years  imprisonment,  to  be  once  placed  in  the  pillory,  to  pay  fines  to  the  King 
of  5000  rupees  each,  and  to  give  security  for  their  good  behaviour  for  five  years, 
themselves  in  5000  rupees  each,  and  two  sureties  for  each  in  2500  rupees  each. 
Bholonath  Sen  was  sentenced  to  three  years'  imprisonment,  to  be  once  placed  in  the 
pillory,  to  pay  a  fine  of  one  rupee  to  the  King,  and  to  give  security  for  his  good 
behaviour,  himself  in  2000  rupees,  and  two  sureties  in  1000  rupees  each. 

The  Defendants  appealed  from  this  judgment  of  the  Supreme  Court  to  His 
Majesty  in  Council ;  but  upon  the  hearing  of  the  appeal,  His  Royal  Highness  the  [13] 
Prince  Regent,  acting  for  and  on  behalf  of  His  Majesty,  on  the  11th  of  June,  1812, 
affirmed  the  said  judgment. 

Relying  upon  this  judgment,  the  Appellant  subsequently  brought  an  action  of 
ejectment  against  the  Respondent  in  the  Supreme  Court,  for  three  houses  situate 
within  its  jurisdiction,  claimed  by  him  under  the  same  title  with  the  Zemindary 
which  is  the  subject  of  the  present  suit.  The  Supreme  Court,  after  going  at  great 
length  into  the  merits  of  the  case,  gave  judgment  in  favour  of  the  Appellant  on  the 
17th  of  March,  1812.  To  this  judgment  the  Respondent  submitted,  never  having 
appealed  therefrom. 

The  title  to  the  property  which  was  the  subject  of  the  decree  of  the  Sudder 
Dewanny  Adawlut  sought  to  be  appealed  against,  and  the  title  to  the  property  which 
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was  the  subject  of  the  above  ejectment  suit  in  the  Supreme  Court,  were  admitted 
bj  the  Respondent  to  be  one  and  the  same. 

After  having  obtained  the  foregoing  verdict  and  judgment,  the  Appellant, 
on  the  2l8t  August,  1812,  presented  two  petitions  to  the  Sudder  Dewanny  Adawlut, 
one  of  which  prayed  for  a  re-hearing  of  his  case,  and  the  other,  which  was  founded 
on  the  verdict  given  on  the  indictment,  prayed  for  the  revival  of  his  appeal  from 
the  Sudder  Court's  decree.  Upon  the  former  of  these  two  petitions  the  Court,  on  the 
16th  December,  1814,  ordered  that  the  Appellant's  prayer  for  a  review  be 
rejected.  With  reference  to  the  other  petition,  it  was  thought  expedient  by  the 
Court,  in  order  to  ascertain  the  truth  of  the  Appellant's  statement  of  what  took 
place  in  the  Zillah  Court  of  the  Twenty-four  Pergunnahs,  that  the  evidence  of  Mr. 
Ravenscroft  should  be  taken ;  and  on  the  26th  February,  1813,  an  Order  was  passed 
for  that  purpose.  That  gentleman  [14]  was  accordingly  examined  in  Court,  upon 
oath,  in  the  presence  of  both  parties,  on  the  4th  of  March,  1813.  From  his  examina- 
tion it  appeared,  that  in  the  proceedings  of  the  Zillah  Court  of  the  Twenty-four 
Pergunnahs,  the  Appellant  was  in  fact  asked  whether  he  entered  the  razenamah 
of  his  own  free-will  and  consent,  and  his  motive  for  presenting  it  in  that  Court 
instead  of  the  Court  of  Sudder  Dewanny,  by  one  of  the  oflScers  of  the  Court ;  that 
Mr.  Ravenscroft,  observing  that  the  Appellant  was  blind,  took  the  Appellant's 
evidence  with  very  particular  care,  and  that  what  the  Appellant  said  was  exactly 
taken  down ;  that  whilst  the  proceedings  were  going  on,  the  witness  (Mr.  Ravenscroft) 
was  sitting  in  open  Court,  and  the  OflScers  of  the  Court,  the  Vakeels,  and  people, 
were  in  public  attendance  at  the  time,  and  that  the  Appellant  did  not  exhibit  any 
symptoms  of  fear  or  apprehension. 

After  considering  this  evidence  and  the  whole  state  of  the  cause,  the  Sudder 
Adawlut,  on  the  9th  of  November,  1814,  determined  that  the  sentence  of  the  Supreme 
Court  in  a  criminal  case  could  not  in  any  way  be  admitted  as  evidence  in  a  civil 
case  in  their  Court,  and  required  the  Appellant's  Vakeels  to  produce  evidence  in 
support  of  the  allegation  in  thj  petitions  touching  the  execution  of  the  razenamah. 
Before  anj  evidence  was  produced,  the  Sudder  Adawlut,  by  an  Order  dated  16th 
December,  1814,  declared  the  prayer  of  the  petition  for  a  review  to  be  inadmissible. 

At  a  subsequent  date  (viz.,  in  January,  1815)  the  Appellant  produced  witnesses 
before  the  third  Judge  of  the  Sudder  Adawlut  to  prove  duress  subsequent  to  the 
delivery  of  the  razenamah. 

The  Respondent  produced  evidence  to  contradict  this,  and  to  prove  that  the 
Appellant,  notwithstanding  [15]  his  rank  and  blindness,  had  actually  carried  on 
at  Kalkacoond  an  active  and  diversified  trade.  No  additional  evidence  was  adduced, 
either  to  confirm  or  disprove  the  imprisonment  of  the  Appellant  previously  to  the 
delivery  of  the  razenamali-  or  of  the  circumstances  which  occurred  on  that  occasion. 
The  notes  of  the  Judge  of  the  Supreme  Court  on  the  trial,  and  the  evidence  of  Mr. 
Ravenscroft,  were  considered,  both  by  the  Court  and  parties,  as  suflScient  upon  those 
points. 

On  the  12th  of  April,  1815,  the  Court  of  Sudder  Dewanny  declared  that  the 
Appellant's  statement  regarding  the  razenamah  of  the  7th  September,  1808,  by  which 
he  relinquished  the  appeal  of  his  case,  had  been  by  no  means  established,  and  that 
there  was  no  necessity  for  reversing  the  Orders  passed  by  that  Court  on  the  9th  of 
September,  1808,  and  the  4th  August,  1809,  and,  therefore,  ordered  that  the 
prayer  of  Appellant  for  the  revival  of  his  appeal  to  England  should  be  rejected, 
but  that  an  appeal  from  that  their  final  Order  should  be  admitted,  on  his  filing  a 
petition  for  it  and  giving  security  for  costs,  in  which  case  copies  of  all  the  papers 
and  proceedings  in  the  principal  suit  itself,  and  the  decisions  of  the  Zillah  and 
Provincial  Courts,  and  the  decree  of  that  Court  given  on  the  20th  November,  1807, 
should  be  prepared  for  transmission  to  the  King  in  Council  at  the  Appellant's 
expense. 

The  Appellant  having  complied  with  the  conditions  of  the  Order  of  the  12th 
April,  1815,  an  appeal  from  the  judgment  contained  therein  was  admitted  by  the 
Sudder  Adawlut,  and  the  Appellant  submitted  that  the  same  ought  to  be  reversed, 
and  that  he  ought  to  be  permitted  to  appeal  from  the  decree  of  the  20th  November, 
1807,  for  the  following  reasons: — 

I.  Because  the  evidence  adduced  in  the  Court  below,  [16]  and  especially  when 
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taken  in  conjunction  with  the  civil  and  criminal  proceedings  in  the  Supreme  Court, 
(the  civil  part  of  which  proceedings  were  on  the  present  occasion  admitted  bj  the 
Respondent,  and  the  criminal  part  having  been  since  confirmed  by  the  Privy 
Council  on  appeal,)  satisfactorily  proved  that  direct  force  and  fraud  were  employed 
by  the  Respondent  in  obtaining  and  perfecting  the  razenamah,  which  ought,  on  that 
account,  to  be  pronounced  invalid. 

II.  Because,  even  if  direct  fraud  or  duress  should  not  be  deemed  sufficiently 
established,  yet  the  whole  evidence  relating  to  the  ratenamah  raised  such  strong  pre- 
sumption of  unfair  dealing  on  the  part  of  the  Respondent,  and  doubt  about  what 
actually  took  place  in  the  Court  of  the  Twenty-four  Pergunnahs,  on  an  occasion 
where  the  helplessness  of  the  party  and  large  amount  of  the  property  called  for 
peculiar  vigilance,  that  the  judgment  complained  of  ought  in  equity  to  be  set  aside, 
both  upon  general  grounds  and  the  special  circumstances  of  the  case. 

The  Respondent,  on  the  other  hand,  submitted  that  the  Order  of  the  12th  April, 
1815,  ought  to  be  affirmed,  and  the  appeal  thereupon  dismissed,  for  the  following 
reason :  — 

Because,  from  the  whole  evidence  adduced  and  laid  before  the  Sudder  Dewanny 
Adawlut  with  regard  to  the  razenamah  in  question,  even  if  the  proceedings  in  the 
Supreme  Court  were  admissible,  no  other  conclusion  could  justly  be  formed  than 
that  it  was  the  result  of  a  fair  compromise  between  the  parties,  freely  and  voluntarily 
executed  by  the  Appellant ;  and  that  if  any  consideration  for  the  abandonment  of  a 
vexatious  claim  were  necessary,  it  was  founded  upon  a  good  and  valuable  con- 
sideration moving  from  the  Respondent  and  accepted  by  the  Appellant. 

[17]  Mr.  Miller,  K.C.,  and  Mr.  Wigram,  K.C.,  for  the  Appellant,  cited  Bamtley 
V.  Powell  (1  Ves.,  Sen.,  287),  Duff  v.  Earl  of  Fife  (1  Shaw,  House  of  Lords  Reports, 
498),  Shetth  DaJio  v.  The  Collector  of  Pumea  (4  Ben.  Sud.  Dew.  Rep.  80). 

Mr.  Serjeant  Spankie,  and  Mr.  £.  J.  Lloyd,  for  the  Respondent,  were  not  called 
by  the  Court. 

Lord  Brougham. — ^We  are  of  opinion,  in  the  first  place,  that  the  omta  of  proof 
lies  clearly  upon  the  Appellant — the  affirmative  of  the  question,  was  or  not  this 
razejtamah  obtained  by  duress?  And  though  fraud  also  is  mixed  up  in  this  question 
ol  duress,  it  is  principally  a  question  of  duress,  whether  or  not  there  was  a 
conspiracy  by  these  persons  to  obtain  from  him  this  release :  and  we  are  of  opinion 
(as  indeed  there  is  no  occasion  to  argue  that  point)  that  the  onus  lies  upon  the 
Appellant  to  satisfy  the  Court  here,  as  it  lay  upon  him  to  satisfy  the  Court  below, 
that  there  was  such  a  case  of  duress  or  fraud  by  which  the  razenamah  was  obtained. 
It  is  not  sufficient  to  say  that  it  is  a  case  of  doubt ;  that  it  is  not  perfectly  clear, 
that  the  Appellant  was  a  free  agent ;  that  there  may  be  suspicions  on  the  conduct  of 
the  other  party ;  or  that  there  is  a  possibility,  and  that  there  may  be  ground  for  the 
conclusion,  that  it  was  not  his  own  act.  That  is  not  sufficient :  mere  possibility,  or, 
even  to  go  further,  probability,  that  there  may  have  been  such  an  origin  of  the 
transaction,  is  not  sufficient  to  entitle  the  Court  to  set  aside  this  raeenamah.  We 
are  of  opinion,  that  there  is  not  sufficient  to  satisfy  us,  and  that  the  evidence  ought 
not  to  have  satisfied  the  Court  below,  that  such  duress  or  fraud  was  resorted  to  in 
obtaining  the  razenamah;  and,  consequently,  we  think  that  the  right  conclusion 
has  been  come  to. 

[18]  The  other  point  that  has  been  taken  is,  that  the  question  before  the  Court 
below,  and  brought  by  appeal  before  us,  is,  whether  or  not,  there  was  ground  for 
further  inquiry,  and  that  the  Court  below  did  not  give  an  opportunity  to  the 
parties  to  adduce  all  the  evidence  they  were  in  possession  of.  Here  again  we  are  of 
opinion,  that  the  proof  lies  upon  the  Appellant;  and  that,  complaining  as  he  now 
does  that  he  had  not  an  opportunity  of  giving  his  evidence  to  the  Court  below,  it  is 
for  him  to  show  from  these  proceedings  that  he  was  ready  to  produce  evidence,  and 
offered  that  evidence,  and  that  the  Court  rejected  it.  On  the  contrary,  taking  the 
statement  which  we  have  of  what  took  place  below  principally  from  that  on  which 
both  parties  most  rely,  as  well  as  upon  the  more  formal  and  distinct  account  of  those 
proceedings,  namely,  the  statement  of  Mr.  Stuart,  the  third  Judge's  judgment,  it 
rather  appears  that  a  certain  mode  of  inquiry  was  pointed  out;  that  a  particular 
mode  of  taking  the  evidence  was  suggested ;  and  that  there  was,  we  will  not  say 
acquiescence  of  the  parties  in  that  mode  (for  it  is  not  necessary  in  that  case),  but 
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there  was  no  objection  by  the  parties;  and  that  there  was  no  evidence  tendered  by 
them  which  the  Court  refused  to  hear :  consequently,  we  are  of  opinion,  that  upon  that 
ground  also  the  Appellant  has  failed ;  that  he  has  not  satisfied  us  that  he  tendered 
evidence,  which  was  rejected ;  and  that  upon  the  whole  of  the  trial  the  question  was 
substantially  gone  into;  the  only  evidence  which  he  did  adduce  having  been 
examined  by  the  Court,  and  he  having  bad  the  benefit  of  that  examination.  Under 
the  circumstances,  however,  of  the  case,  while  we  affirm  the  Order  of  the  Court  below 
upon  the  grounds  I  have  stated,  we  do  not  think  that  costs  ought  to  be  given. 


[19]  MEER  TJSD-OOLLAH,  also  called  SHAH  CHAMAN,— ^ppeff«n<;  MUSSUMAT 
BEEBY  IMA3fAN,  Widow  of  SHAH  KHADIM  EOOSSAIN— Respondent  ♦ 
[Nov.  28  and  30,  1836]. 

On  appeal  from  the  Sudder  Dexoanny  Adawlut  of  Bengal. 

Though  the  registers  made  pursuant  to  the  Bengal  Regulations  are  not  at  all 
of  the  nature. of  conclusive  evidence  of  title  (the  Regulations  themselves 
providing  against  that)  yet  as  the  act  of  registration  after  a  proclamation 
amounts  to  a  public,  open,  and  notorious  assertion  of  title  on  the  one  side, 
the  omission  to  register,  unexplained  by  proof  of  the  ill-health  of  the  Claimant, 
or  absence  in  a  distant  country,  or  ignorance  afford  equally  strong  pre- 
sumption of  the  non-existence  of  any  title  on  the  other  [1  Moo.  Ind.  App.  45]. 

When,  therefore,  a  party  sought  to  obtain  possession  of  certain  property  de- 
nominated a  Muddud-mash,  against  a  Defendant,  whose  adverse  possession 
had  existed  from  1761,  upon  the  allegation  that  such  adverse  possession  was 
in  the  character  of  Agent  to  the  Plaintiff,  the  Judicial  Committee  held 
(affirming  the  judgment  of  the  Court  below)  that  the  proof  of  such  agency 
lay  on  the  Plaintiff;  and  the  balance  of  evidence  being  in  favour  of  the 
Defendant's  right  to  possession,  the  circumstance  of  his  having  registered 
himself  as  owner  in  1797,  without  any  opposition  or  subsequent  claim  to 
register  on  the  part  of  the  Plaintiff,  and  having  continued  in  undisturbed 
possession  from  that  period,  was  conclusive  against  the  claim  set  up  by  the 
Plaintiff. 

Semble,  copies  of  documents,  for  the  originals  of  which  no  proof  was  given  of 
search,  cannot  be  received  as  secondary  evidence  [1  Moo.  Ind.  App.  41]. 

On  the  14th  day  of  September  1813,  the  present  Appellant  instituted  this  suit 
in  the  Provincial  Court  for  the  division  of  Patna  against  the  Respondent,  for  the 
recovery  of  an  extensive  estate,  consisting  of  several  entire  villages,  and  of  houses 
and  lands,  situate  in  the  two  Zillahs,  Benares,  and  Tirhoot,  and  in  the  city  of 
Patna,  the  yearly  produce  or  value  whereof  was  represented  as  amounting  to  rupees 
12,706,  exclusive  of  the  value  of  dwellings,  stated  to  be  worth  rupees  1500. 

[20]  Some  portions  of  the  estate,  the  particulars  of  which  were  specified  in  a 
schedule  to  his  plaint,  were  not  in  the  possession  of  the  Respondent,  but  had  been 
alienated  many  years  before  by  persons  through  whom  the  Respondent  derived 
title.  With  these  exceptions  the  Respondent  was  in  possession  of  the  whole,  and 
claimed  to  be  entitled  thereto  as  owner,  by  a  title  adverse  to  that  set  up  by  the 
Appellant. 

The  greater  part  of  the  villages  and  lands  in  question  had  been  derived  under 
Badshahee,  or  royal  grants  made  long  prior  to  the  12th  of  August,  1765,  the  date 
of  the  East  India  Company's  accession  to  the  Dewanny.  The  earliest  grant,  which 
in  the  course  of  the  proceedings  in  the  Provincial  Court  was  adduced  in  evidence, 
was  dated  as  far  back  as  the  year  1604  a.d.  The  villages  and  lands  respectively 
comprised  in  these  grants  were  granted  either  as  "  Ayma,"  which  signifies  an 
allowance  to  pious  or  learned  persons  of  the  Mahomedan  religion,  or  as  "  Muddud- 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  the  Chief 
Judge  of  the  Bankruptcy  Court  [The  Rt.  Hon.  Thomas  Erskine],  Sir  Hyde  East,  and 
Sir  Alexander  Johnston. 
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ma«h,"  or  aids  for  subsistence,  and  the  majority  of  the  grants  had  been  made  to 
descendants  of  Syud  Mahomed  Peer  Dumreah,  and  to  their  retainers  and  dependants, 
for  maintenance,  and  for  the  support  of  the  tomb  of  Mahomed  Peer  Dumreah,  a 
Mahomedan  saint,  in  or  near  the  City  of  Patna,  and  of  a  religious  establishment 
connected  therewith,  of  which  the  descendants  of  Peer  Dumreah  were  the  heads, 
under  the  title  of  "  Sijjada-nashin." 

The  nature  of  the  property  in  dispute  is  specified  and  described  by  Regulation, 
XXXVII.,  of  the  Bengal  Government,  a.d.  1793,  entitled  "  A  Regulation  for  re-enacting, 
with  modifications,  the  rules  passed  on  the  23rd  April,  1788,  and  subsequent  dates, 
for  trying  the  validity  of  titles  of  persons  holding  or  claiming  a  right  to  hold 
Altumgah,  Jaghire,  and  other  lauds  exempt  from  [21]  the  payment  of  public  revenue, 
under  grants  termed  Badshahee,  or  royal  grants,  and  for  determining  when  certain 
grants  of  that  description  shall  be  considered  to  have  expired;  and  for  fixing  the 
amount  of  the  public  revenue  to  be  assessed  upon  the  lands,  the  grants  for  which 
may  expire,  or  be  judged  invalid,  passed  on,"  etc. 

By  section  ii.,  it  is  enacted,  that  Altumgah,  Jaghire,  Ayma,  Muddud-mash,  or 
other  Badshahee  grants  for  holding  lands  exempt  from  the  pajrment  of  revenue, 
made  previous  to  the  12th  August,  1765  (the  date  of  the  Company's  accession  to 
the  Dewanny),  shall  be  deemed  valid,  provided  the  grantee  actually  and  bonO'  fide 
obtained  possession  of  the  land  so  granted  previous  to  that  date,  and  the  grant  shall 
not  have  been  subsequently  resumed  by  the  Officers  or  orders  of  the  Government. 

By  section  xv.,  "  Altumgah,  Ayma,  and  Muddud-mash  grants  are  to  be  considered 
as  hereditary  tenures.  These  and  other  grants,  which  from  the  terms  or  nature  of 
them  may  be  hereditary,  and  are  declared  valid  by  this  Regulation,  or  which  have 
been  or  may  be  confirmed  by  the  British  Grovernment,  or  any  of  its  Officers  possessing 
competent  authority  to  confirm  them,  are  declared  transferable  by  gift,  sale,  or 
otherwise ;  and  all  persons  succeeding  to  such  grants,  by  whatever  mode,  are  required 
to  register  their  names  in  the  office  of  the  Collector,  within  six  months  after  they 
may  succeed  to  the  grant.  But  all  such  purchases  are  to  be  considered  as  made  at 
the  risk  of  the  purchaser ;  and  in  the  event  of  the  grant  not  proving  hereditary,  or 
not  to  have  been  made  or  confirmed  by  the  British  Government,  or  its  Officers  pos- 
sessing competent  authority,  the  transfer  is  not  to  preclude  the  [22]  land  from  being 
subjected  to  the  payment  of  revenue  under  this  Regulation.  Jaghires  are  to  be 
considered  as  life  tenures  only,  and,  with  all  other  life  tenures,  are  to  expire  with  the 
life  of  the  grantee,  unless  otherwise  expressed  in  the  grant." 

By  sections  xvii.,  xviii.,  xix.,  xx.,  xxi. ,  and  xxii.,  the  manner  of  preparing  the 
roister,  and  requiring  parties  to  enter  their  grants  is  provided,  and  by  section  xxiii. 
it  is  expressly  declared,  "  that  the  registry  of  a  grant  under  that  Regulation  is  not  to 
be  considered  as  an  admission  of  the  right  of  the  person  in  whose  name  it  may  be 
registered  to  the  property  in  the  soil,  nor  of  the  validity  of  his  grant ;  any  person 
being  at  liberty  to  sue  in  the  Dewanny  Adawlut  for  the  former,  and  being  liable  to 
be  sued  for  the  redemption  of  the  grant  by  the  Collector,  with  the  sanction  of  the 
Board  of  Revenue,  in  the  event  of  it  appearing  to  that  Board  that  the  grant  was 
invalid." 

On  the  part  of  the  Appellant  it  was  contended  that  the  word  "  land,"  as  used 
in  the  above-mentioned  Regulation  and  others,  when  applied  to  the  subject  of  a 
Badshahee,  or  royal  grant,  was  not  confined  to  the  soil  only,  but  included  the 
Government  share  of  the  produce,  and  was  in  fact  the  land  revenue  of  the  State. 
This,  however,  and  some  other  minor  points  as  to  the  identity  of  the  lands  in 
question,  was  disputed  by  the  Respondent,  upon  which  no  decision  was  come  to  in 
the  Court  below. 

The  entire  property,  which  was  the  subject  of  the  suit,  was  originally  vested 
in  Meer  Nujeem-ood-deen  Aly,  from  whom  both  the  Appellant  and  Respondent  derived 
title,  and  who  was  Sijjada-nashin,  one  hundred  and  twenty-six  years  before  the 
institution  of  the  suit,  and  in  virtue  of  the  settlement  made  upon  his  [23]  marriage 
with  MuBsumat  Asmah  (the  Appellant's  great-great^aunt),  she  became  absolute 
owner  of  the  property  upon  his  death.  Museum  at  Asmah  appointed  her  father, 
Syud  Ally  Mahomed,  and  her  own  brother,  Syud  Hoossain,  otherwise  Syud  Meer, 
managers  of  the  property,  and  in  the  reigns  of  Feerokseer  and  Mahomed  renewed 
grants  of  some  of  the  villages  were  made  out  in  their  names. 

Mussumat  Asmah  afterwards  transferred  the  whole  of  the  property  to  Hoossain's 
P.O.  VTi.  9  la 
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son,  named  Syud  Usd-ooUah,  the  Appellant's  grandfather,  and  appointed  him  Sijjada- 
nashin,  or  religious  superior,  at  the  threshold  or  shrine  of  Syud  Mahomed  Peer 
Dumreah,  in  the  city  of  Patna. 

The  Appellant  made  out  his  title  to  the  property  by  inheritance  from  his  grand- 
father, the  above-named  Syud  Usd-ooUah,  to  whom  the  property  was  so  conveyed. 

The  following  statement  of  the  relationship  of  the  material  parties,  was  alleged 
and  proved  by  the  Appellant.  The  accuracy  of  this  statement,  and  the  possession 
of  the  entire  property  by  Meer  Nujeem-ood-deen  Aly,  and  the  legal  capacity  of 
Mussumat  Asmah  to  alienate  the  property,  were  denied  by  the  Respondent. 

Syud  Aly  Mahomed. 

MeAf  Noieem-ood-deen  Aly,  3yad  Hoossain, 

who  married  Mussumat  Beeby  Asmah,  the  Appellant's  great-grandfather, 

the  Appellant's  great-great-aunt.  I 

Syud  Usd-ooUah. 
The  Appellant's  grandfather. 

Syud  Keer, 
The  Appellant's  father. 

Appellant. 

Syud  Usd-oollah  being  invested  with  an  office  for  religious  instruction  and 
initiation  at  Bhogulpore,  which  required  his  presence  at  that  place,  was  prevented 
from  [24]  residing  at  Patna.  The  same  reason  continuing  to  operate  upon  the 
succeeding  owners  of  the  property,  Bhogulpore  remained  the  family  residence  of 
the  Appellant  and  his  ancestors,  and  the  property  of  Patna  was  placed  in  the  handb 
of  agents  or  deputies. 

The  first  agenc  or  deputy  appointed  to  manage  the  property  afier  it  came  into 
the  possession  of  Syud  Usd-oollah  was  Syed  MoozufFer,  his  cousin-germ  an,  and  on 
the  death  of  Syud  Moozuffer,  Syud  Usd-oollah  deputed  Meer  Gholam  .Hoosain  to  fill 
the  same  office. 

On  the  death  of  Syud  Usd-oollah,  Syud  Meer,  the  Appellant's  father,  succeeded 
to  the  estates,  and  on  the  death  of  the  deputy,  Meer  Gholam  Hooseain,  he  nominated 
Meer  Gholam  Eullundar,  his  own  brother-in-law,  as  his  deputy. 

Meer  Gholam  Eullundar  died  in  1761,  and  upon  his  death  Beeby  Zenut  petitioned 
the  Appellant's  father  to  appoint  her  the  Agent  or  deputy.  This,  in  consideration 
of  his  relationship  to  her,  he  accordingly  did. 

Beeby  Zeenut  died  in  the  year  1809,  and  the  affairs  of  the  establishment  were 
conducted  by  Meer  Ehadim  Hoossain,  who  was  a  nephew  of  hers,  and  a  cousin  of 
the  Appellant. 

Meer  Ehadim  Hoossain  managed  the  property  for  four  years,  and  died  about 
1219  Fusly  (or  1812,  a.d.),  leaving  the  Respondent,  his  widow,  in  possession  of  the 
property  which  he  had  superintended. 

About  this  time  the  Appellant,  who  had  then  succeeded  his  father,  was  enabled 
to  absent  himself  from  Bhogulpore,  and  went  to  Patna  to  take  possession  of  the 
property. 

On  his  arrival  at  Patna  for  that  purpose,  he  found  that  the  Respondent,  who 
on  the  death  of  her  husband  had  been  left  in  possession,  claimed  it  as  her  own.  [25] 
Upon  this  he  filed  his  plaint  against  her,  stating  the  circumstances  above  detailed, 
and  praying  to  be  put  in  possession  of  the  property. 

The  Respondent  was  the  widow  of  Meer  Ehadim  Hoossain,  upon  whose  death 
she  had  taken  possession  of  the  estates  in  question;  and  from  whom  she  claimed, 
relying  upon  his  possession,  and  that  of  his  ancestors,  for  more  than  a  century 
previous  to  the  filing  of  the  plaint. 

The  following  table  was  put  in  to  explain  her  defence  in  the  suit:  — 
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Syad  Myoon-ood-deen. 


1 


III  I 

Syud  Aly  Mahomed,    Durwaish  Aly,  Synd  Ahmud,  Syud  Hoossain, 

(dieu  alias  alias  aiias 

Zyne-ool  Abdeeu.       Meer  Nujeem-     Buddee-ood-deen  Aly.  Synd  Mahomed  Abeaah. 


ood-deen  Aly. 


Meer  Gholan  Shelal       Beeby  Nunhee,  also  called 
ood-deen  Hyder.  Beeby  Boodhun,  married 

I  Obolam  Hoossain. 


I  i      '      i  I    2 

Syud  Amam-ood-deen  Beeby  Zennt  mar. /Meer  Gholam\  mar.  Beeby  Noorun 
Hoossain.  \  Kullundar,  / 

Meer  or  Shah  Khadim  Hoossain,        Jnmul-ool  Huk. 
alica  Shah  Bhojoo, 
married  to 
Mussumat  Beeby  Imaman 
Bespondent. 
According  to  the  above  pedigree  it  appeared  that  Nujeem-ood-deen,  who  was 
one  of  the  four  BonB  of  Myoon-ood-deen,  and  who  was  the  common  ancestor  of  both 
parties,  died  without  issue  in  1128  Hijra,  or  a.d.  1713.     Syud  Mahomed,  and  Syud 
Ahmud,  two  other  sons,  also  died  without  issue.     Syud  Hoossain  was  the  youngest 
son,  and  came  into  possession  of  the  whole  estate ;  he  had  issue  a  daughter,  Beeby 
Nunhee,  or  Beeby  Boodhun,  who  married  Meer  Gholam  Hoossain,  who  wa^  also  in 
possession.     There  was  issue  of  this  marriage  a  son,  Meer  Gholam  Eullundar,  who, 
after  his  father's  death,   came  into  possession.     On  the  [261  death  of  Gholam 
Kullundar,  Beeby  Nunhee,  his  mother,  succeeded  to  the  estate,  in  the  character  of 
guardian  and  agent  to  Jumul-ool  Huk,  his  son,  who  was  a  minor,  and  who  after- 
wards died  at  the  age  of  eight  years,  whereupon  Beeby  Nunhee  held  possession  in  her 
own  right.     The  estate  was  relinquished  by  Beeby  Nunhee,  in  her  lifetime,   in 
favour  of  Beeby  Noorun  and  Beeby  Zenut  the  two  widows  of  Gholam  Eullundar; 
the  latter  of  whom  being  the  survivor,  became  possessed  of  the  entirety,  which  she 
granted  to  her  nephew,  the  said  Khadim  Hoossain,  the  husband  of  the  Respondent. 

The  Respondent  set  forth  the  above  particulars  of  her  pedigree  and  claim  in 
answer  to  the  Appellant's  plaint,  and  insisted  upon  the  general  protection  to  her 
title  under  Regulation  HI.  of  1793,  section  xiv.,*  and  Regulation  II.  of  1805,  section 
ii.,  by  which  time  is  made  a  bar  to  certain  claims. 

The  principal  issue  in  the  cause,  as  appeared  from  the  above  statement,  was, 
whether  the  Respondent,  and  those  under  whom  she  claimed,  held  the  property 
[27]  in  dispute  as  Agents  for  the  Appellant's  family,  or  in  their  own  right. 

To  this  answer  the  Appellant  replied,  and  the  Respondent  having  filed  his  rejoinder, 
tiie  cause  was  at  issue.  The  Appellant,  the  Plaintiff,  produced  the  following  proofs : — 
1st.  Several  Firmans,  dated  1018  Hijra,  1058  Hijra,  22  Safar,  12th  Jaloos  (under 
the  seal  of  Aurungzebe  or  Alumgeer  Shah),  1060  Hijra,  1069  Hijra,  1075  Hijra, 
27th  Shawal,  31  Jaloos  (also  under  the  seal  of  Aurung-zebe  or  Alumgeer),  17th 
Zilkada,  34  Jaloos  (under  the  like  seal),  7th  Zehijja,  7th  Jaloos,  being  royal  grants 
and  confirmations  of  the  dilFerent  villages  mentioned  in  them ;  some  to  the  dependants 
of  Nujeem-ood-deen,  some  to  the  dependants  of  Syud  Aly  Mahomed  and  Syud 
Hoossain,  retainers  of  Nujeem-ood-deen,  and  some  to  other  persons. 

*  "  The  Zillah  and  the  City  Courts  are  prohibited  hearing,  trying,  or  determining 
the  merits  of  any  suit  whatever,  against  any  person  or  persons,  if  the  cause  of  action 
shall  have  arisen  previous  to  the  12th  August,  1765;  or  any  suit  whatever  against 
any  person  or  persons,  if  the  cause  of  action  shall  have  arisen  twelve  years  before 
any  suit  shall  have  been  commenced  on  account  of  it ;  unless  the  complainant  can  show, 
by  clear  and  positive  proof,  that  he  had  demanded  the  money  or  matter  in  question, 
and  that  the  Defendant  had  admitted  the  truth  of  the  demand,  or  promised  to  pay 
the  money ;  or  that  he  had  directly  preferred  his  claim  within  that  period  for  the 
matters  in  dispute  to  a  Court  of  competent  jurisdiction  to  try  the  demand,  and  shall 
assign  satisfactory  reasons  to  the  Court  why  he  did  not  proceed  in  the  suit;  or  shall 
prove  that  either  from  minority  or  other  good  and  sufficient  cause,  he  had  been 
precluded  from  obtaining  redress." 
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2nd.  Two  documents,  one  being  a  conveyance  of  Mouzah  Tulmur,  one  of  the 
disputed  villages,  to  Syud  Hoossain,  dated  1105  Hijra  (a.d.  1691),  and  a  Perwannah 
(precept  or  warrant)  granted  to  the  same  person  as  Sijjada-nashin. 

3rd.  A.  copy  of  a  grant  from  Beeby  Boodhun  in  favour  of  Beeby  Zenut  and 
Beeby  Noorun.  Perwannahs  from  the  English  office  for  the  inspection  of  sunnuds 
(deeds  of  grant),  whereby  the  possession  of  Beeby  Zenut  and  Beeby  Noorun  is 
recited  and  confirmed.  The  grant  from  Beeby  Zenut  to  Ehadim  Hoossain.  Receipts 
from  the  Collector's  office  of  kyf eeuts  or  reports  made  to  that  office,  whereby  Ehadim 
Hoossain  is  recognized  as  owner  of  some  of  the  villages  in  dispute;  and  copies  of 
reports  dated  1797,  from  the  same  office,  from  which  it  appears  that  Ehadim 
Hoossain  was  then  in  [28]  possession,  and  claimed  to  be  entitled,  as  owner,  to  divers 
other  parts  of  the  property  in  possession. 

The  Appellant  also  produced  witnesses  to  establish  the  facts  necessary  to  the  proof 
of  his  title.  One  of  them  (the  most  important,  from  the  extent  and  antiquity  as  well 
as  from  the  nature  of  his  evidence),  Jan  Aly,  a  man  of  seventy-five,  deposed,  that 
the  property,  which  he  very  particularly  specified,  had  been  the  estate  of  Nujeem- 
ood-deen  Aly;  that  it  had  been  settled  by  him  on  his  wife;  that  the  wife  had  con- 
veyed it  to  Syud  Usd-oollah  (which  conveyance  had  actually  been  seen  by  his  uncle, 
who  had  told  the  witness  of  it) ;  and  he  spoke  to  the  successive  appointments  of 
Gholam  Moozuffer,  Gholam  Hoossain,  and  Gholam  Eullundar,  to  the  managership ; 
to  the  contents  of  a  letter  alleged  to  have  been  written  by  Beeby  Zenut  to  the  Appel- 
lant's father  for  the  managership,  and  the  purport  of  the  Sunnud  in  reply,  and  to 
the  payment  to  the  Appellant's  father  of  four  thousand  rupees  on  account  of  the  rents 
in  Gholam  Eullundar's  time. 

The  same  kind  of  evidence  was  given  by  Meer  Eulloo,  and  witnesses  generally 
were  called  to  prove  payments  of  money  from  the  estate  in  three  several  years,  1184, 
1200,  and  1209  Fusly;  the  provision  for  the  expenses  of  the  marriage  of  the  Appel- 
lant and  his  son,  one  forty  years,  the  other  three  years  before,  out  of  the  produce  of 
the  estates;  the  restoration,  in  one  instance,  in  1203  or  1204  Fusly,  of  a  person  who 
had  been  turned  out  of  his  house  by  Beeby  Zenut,  upon  a  letter  from  the  Appellant ; 
and  acknowledgments  made  on  three  or  four  occasions  by  Beeby  Zenut,  or  Beeby 
Zenut's  servants,  to  the  witnesses,  or  to  persons  [29]  who  told  the  witnesses,  that 
the  Appellant  was  the  master,  and  that  she  was  only  the  manager. 

After  these  witnesses  had  been  examined,  the  Appellant's  remaining  witnesses 
were  called,  when  his  Vakeel  stated  that  his  client  restricted  the  proof  of  his  claim 
to  the  evidence  already  delivered  in  by  his  witnesses,  and  that  it  was  unnecessary 
to  take  the  depositions  of  any  more. 

The  Respondent  then  proceeded  to  prove  the  actual  exercise  of  ownership  by 
herself,  her  husband,  and  his  predecessors,  during  a  period  of  nearly  sixty  years, 
by  putting  in,  in  addition  to  the  private  and  public  documents  evidencing  the  same 
facts,  which  the  Appellant  himself  had  already  given  in  evidence,  a  series  of  mort- 
gage deeds  and  leases  executed  respectively  by  Gholam  Eullundar,  Beeby  Boodhun, 
Beeby  Zenut,  and  Beeby  Noorun,  in  the  years  1171  Hijra,  1168  Fusly,  1179  Hijra. 
1188  Hijra,  1195  Hijra,  1198  Hijra,  1207  Hijra;  a  conveyance  by  Beeby  Noorun  of 
her  share  and  proportion  of  the  estate  executed  in  favour  of  Beeby  Zenut,  dated  1202 
Hijra;  the  proceedings  in  a  suit  instituted  in  the  Patna  City  Court,  in  1783,  against 
Beeby  Zenut,  with  respect  to  a  mortgage,  from  which  it  appeared  there  had  been  an- 
other suit  against  Mussumats  Noorun  and  Zenut  in  1774,  arising  out  of  the  Bame  trans- 
action ;  the  decree  in  a  suit  in  the  same  City  Court,  instituted  by  Mussumats  Zenut 
and  Noorun  against  Fatima  Ehan,  in  another  mortgage  transaction,  dated  30th 
January,  1789 ;  and  a  decree  in  the  Zillah  Court  of  Tubool,  in  a  suit  also  instituted 
against  Beeby  Zenut  in  1793 ;  also  relating  to  a  mortgage  and  several  leases  granted 
by  Ehadim  Hoossain  in  1214  Hijra,  1217  Fusly,  and  1220  Hijra. 

The  Respondent  also  examined  as  witnesses  thirteen  [30]  persons  who  were  con- 
nected and  acquainted  with  the  property,  and  who  deposed  to  the  fact  of  the  posses- 
sion of  the  estate  by  herself,  her  husband  (Ehadim  Hoossain),  Beeby  Zenut,  Beeby 
Noorun,  and  Beeby  Boodhun,  respectively  as  acknowledged  owners  and  proprietors. 

Several  of  these  witnesses  also  produced  grants  and  leases  from  those  persons, 
under  which  they  had  long  held  and  were  still  holding  parts  of  the  estates. 

At  this  stage  of  the  proceedings  the  Appellant,  in  order  to  strengthen  his  case, 
called  three  further  witnesses;  two  of  them  to  depose  to  the  purport  of  a  letter 
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already  spoken  to  by  the  witness,  Jan  Aly,  and  alleged  to  have  been  sent  by  Beeby 
Zotut  to  the  Appellant's  father,  fifty-three  years  preTiousIy,  requesting  the  situa- 
tion of  manager  of  the  estates,  and  of  the  Sunnud  sent  in  reply,  and  all  three  to 
prove  payments  of  money  by  Beeby  Zenut  to  the  Appellant's  father,  in  1200,  1203, 
and  1209  Fusly. 

The  Appellant  also  put  in  further  documentary  evidence,  consisting  of  the 
following  particulars,  viz.  a  Firman,  or  grant  and  confirmation  of  the  village 
Tulmur  Boozoorg  and  Ehoord  (a  principal  part  of  the  estate)  to  Syud  Aly  Mahomed 
and  Syud  Hoossain,  dated  1712  a.d.  ;  an  extract  from  Mt.  Vansittart'e  records,  in 
which  some  part  of  the  property  is  stated  to  have  been  granted  in  the  name  of 
Nujeem-ood-deen,  and  other  parte  in  the  names  of  Syud  Hoossain  and  Mahomed 
Aly ;  a  Soorut-hal,  purporting  to  have  been  made  by  Gholam  Eullundar,  declaring 
the  nature  and  particulars  of  his  title,  which  the  Appellant  filed  for  the  purpose  of 
showing  a  variance  between  it  and  the  conveyance  from  Beeby  Boodhun,  which 
had  been  filed  by  the  Respondent ;  and  three  documents,  purporting  to  be  [31]  letters 
tmder  the  seal  of  Beeby  Zenut,  addressed  to  the  Appellant  and  his  father,  in  which, 
either  directly  or  in  e£Fect,  the  property  in  dispute  was  acknowledged  to  be  that  of 
the  persons  addressed,  and  that  Beeby  Zenut  was  their  Agent  and  manager;  and 
four  other  documents,  purporting  to  be  copies  under  the  signature  of  the  Judge  of 
Bhogulpore,  of — Ist,  a  Soorut-hal,  or  statement  of  facts,  in  the  name  of  Gholam 
Hoossain,  in  which  the  property  was  expressly  recognized  as  that  of  Beeby  Asmah 
by  marriage  settlement,  and  to  have  been  transferred  by  her  to  Syud  Usd-oollah,  the 
Appellant's  grandfather;  2nd,  a  deed  of  relinquishment,  dated  1774  a.d.,  in  the 
name  of  Beeby  Boodhun,  which  in  all  respects  corresponded  with  the  Appellant's 
statement  of  his  case ;  3rd,  a  durkhast  or  petition  of  Beeby  Zenut  addressed  to  the 
Appellant's  father,  requesting  the  appointment  of  manager  of  the  estate ;  and  4th, 
a  Perwannah  of  the  Appellant's  father  granting  the  managership  accordingly. 

On  the  23rd  of  May,  1815,  the  second  Judge  of  the  Provincial  Court  of  Patna 
(The  Hon.  James  R.  Elphinstone),  after  a  patient  and  careful  examination  of  the 
evidence,  ordered,  "  That  the  decree  be  awarded  in  favour  of  the  Appellant ;  that 
he  obtain  possession  and  occupancy  of  the  villages  and  estates  in  dispute;  that 
the  Defendant  (Respondent)  pay  all  the  costs;  and  that  it  be  at  the  option  of  the 
Plaintiff  to  enter  a  separate  suit  in  the  usual  form  for  the  amount  embezzled, 
previous  and  posterior  to  the  institution  of  the  suit." 

From  this  decree  the  Respondent  appealed  to  the  Sudder  Dewanny  Adawlut,  and 
in  the  petition  of  appeal,  and  in  her  reasons  of  appeal  subsequently  filed,  among 
other  things,  objected  to  the  testimony  adduced  by  the  [32]  Plaintiff,  and  the  reasons 
assigned  for  its  judgment  by  the  Provincial  Court. 

To  these  the  Appellant  put  in  an  answer. 

The  then  Appellant  (the  present  Respondent)  delivered  in  as  further  evidence  a 
decree  of  the  Zillah  Court  of  Bhogulpore,  pronounced  6th  March,  1794,  in  a  suit  in 
which  Beeby  Boodhun  was  Plaintiff,  and  Syud  Mahomed  Meer  was  Defendant. 

This  decree  and  previous  proceedings  were  produced  by  the  Respondent  in 
order  to  show  that  the  defence  there  adopted  by  Syud  Mahomed  Meer  was  inconsis- 
tent with  the  fact  of  his  either  having  or  being  entitled  to  actual  possession  of  the 
property  now  in  dispute. 

The  present  Appellant  also  filed,  as  further  evidence,  an  Order  of  the  same  Court 
in  the  same  suit,  touching  certain  documents  which  the  Appellant  had  then  pro- 
duced, amongst  which  were  a  soorut-hal  of  Meer  Gholam  Hoossain,  Beeby  Boodhun's 
deed  of  relinquishment,  Beeby  Zenut's  Durkhast  for  the  managership,  and  Meer 
Hohamed  Eassim  Ehan's  Perwannah. 

These  documents  appeared  to  have  been  proved  in  the  last-mentioned  cause; 
but  having  been  considered  by  the  Zillah  Court  of  Bhogulpore  as  irrelevant  in  the 
suit  then  depending,  the  originals  were  returned  to  Beeby  Noorun's  Vakeel,  and 
copies  of  them  were,  by  the  order  of  the  Judge,  preserved  in  the  Zillah  Court 
office. 

The  Sudder  Adawlut  took  the  four  documents  transmitted  by  the  Provincial 
Court  out  of  the  record  of  the  original  suit,  and  sent  them  to  the  Zillah  Court  of 
Bhogulpore  to  be  compared  with  the  copies  of  the  same  documents  retained  by 
that  Court. 

[33]  Respecting  these  documents,  the  Sudder  Dewanny  Adawlut  thought  it 
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necessary  to  direct  a  precept  to  the  Court  at  Bhogulpore,  requiring  that  Court  to 
transmit  to  them  the  original  proceeding  and  papers  then  in  their  office,  connected 
with  the  case  of  "  Muesumat  Noorun  v.  Syvd  Mahomed  Meer." 

The  four  docimients  above  specified  were  accordingly  transmitted.  On  the 
26th  September,  1817,  the  Sudder  Dewanny  Adawlut  pronounced  the  following 
judgment:  — 

"  On  an  attentive  perusal  of  all  the  papers,  and  on  examination  into  all  the 
pleas  of  the  parties  in  this  case,  the  Court  observes,  that  the  Respondent,  on  the 
14th  September,  1813,  (English  era,)  prosecuted  the  Appellant  in  the  Patna  Pro- 
vincial Court,  for  entry  into  the  villages,  lands,  and  dwellings,  the  effecte  of  Mussu- 
mat  Asmah,  his  great-grandfather's  own  sister  and  his  earlier  predecessor,  rated 
at  the  sum  of  rupees  1,27,030,  the  tenfold  amount  of  one  year's  produce  of  the  said 
villages,  and  1500  rupees,  the  value  of  the  dwellings,  forming  an  aggregate  of 
rupees  1,28,530,  on  the  following  grounds :  — 

"  That  Beeby  Asmah,  the  wife  of  Meer  Nujeem-ood-deen,  possessed,  in  virtue  of  her 
marriage  settlement,  all  the  real  and  personal  property,  the  effect*  of  her  husband, 
and  appointed  her  father,  Syud  Ali  Mahomed,  and  her  own  brother,  Syud  Hoossain, 
Mokhtars  (agents)  on  her  part  to  superintend  and  administer  the  same,  in  whoso 
names  she  procured  a  Finnan  for  the  cession  of  several  of  the  said  villages. 

"  That  the  said  Mussumat  afterwards  transferred  the  above  mentioned  property 
to  Syud  Usd-oollah,  the  [34]  Plaintiffs  grandfather,  and  died.  That  the  Plaintiff's 
grandfather  left  Syud  Moozuffer  manager  of  the  Mash,  after  whose  death  Meer 
Gholam  Hoossain  was  appointed  to  that  office.  That  after  the  Respondent's  grand- 
father and  the  said  Gholam  Hoossain  died,  Gholam  Eullundar  was  delegated  to  the 
managership  on  the  part  of  the  Respondent's  father,  on  whose  demise  his  wife, 
Mussumat  Zenut,  presented  a  durkhast  to  the  Respondent's  father,  soliciting  the 
office,  which  was  sanctioned.  That  when,  in  1216  Fusly,  the  said  Mussumat  died, 
Meer  Ehadim  Hoossain  conducted  the  affairs  of  the  Mash  in  dispute  for  four 
years,  yih.o  also  dying  in  1219  Fusly,  his  wife,  Mussumat  Beeby  Imaman,  had  posses- 
sion of  same. 

"  The  Plaintiff,  however,  has  not  brought  forward  a  single  argument,  or  in  any 
other  manner  established  either  the  truth  of  his  allegations,  or  the  proof  that  Beeby 
Asmah  did,  in  point  of  fact,  receive  the  said  Mash  as  a  marriage  settlement,  or 
did  transfer  it  to  his  grandfather.  And  although  the  said  Respondent  for  the 
purpose  of  proving  that  the  Appellant  and  her  ancestors  held  possession  of  the 
Mash  in  dispute  merely  as  managers,  has  filed  the  following  papers — copy  of  a 
deed  of  relinquishment  dated  19th  Shaban,  1181  Hijra,  executed  by  Beeby  Boodhun, 
the  mother  of  Meer  Gholam  KuUundar,  Mussumat  Zenat's  husband ;  copy  of  a 
paper  dated  6th  Ramazan,  1176  Hijra,  written  by  Beeby  Zenut  to  Syud  Mahomed 
Meer,  the  Respondent's  father;  and  copy  of  a  Sunnud  dated  I7th  Shuhur  Shawal, 
1176  Hijra,  in  Mussumat  Zenut's  name,  granted  in  compliance  with  her  durkhast ; — 
and  although  he  has  verbally  stated,  that  when  Mussumat  Noorun,  the  second  wife 
of  Syud  Mahomed  Meer,  the  Respondent's  father,  prosecuted  her  husband  she  [36] 
delivered  in  the  original  papers  into  Court,  received  them  back,  and  deposit«d 
copie.i  in  their  stead, — still  it  is  abundantly  manifest,  from  the  whole  of  the  pro- 
ceedings in  the  case  of  Mussumat  Noorun  v.  Syud  Mahomed  Meer,  that  Mussumat 
Noorun  never  instituted  against  her  husband  a  suit  of  such  a  nature  as  to  require 
the  filing  of  those  papers  in  proof  of  her  claim.  On  the  contrary,  it  appears  from 
a  proceeding  of  the  Bhogulpore  Court,  dated  6th  February,  1794»  (English  era,) 
under  the  hand  of  Mr.  John  Fombelle,  that  the  said  gentleman,  in  consequence  of  the 
irrelevancy  of  those  papers  to  the  cause,  ordered  them  to  be  returned  to  the  Vakeel 
of  Mussumat  Noorun,  and  copies  of  them  to  be  preserved  in  the  office. 

"  Moreover,  on  inspecting  the  documents  from  which  the  said  exhibits  were  copied, 
which  had  been  retained  in  the  office  of  that  Zillah  to  the  present  time,  it  appears  that 
none  of  them  are  signed  by  any  superior  Officer  of  the  Court ;  but  from  the  copy  of 
Mr.  John  Fombelle's  signature  being  affixed  to  the  said  documents  from  which  the 
extracts  are  copied,  it  is  evident  that  those  exhibits  are  copies  from  copies,  and  not, 
as  the  Respondent  asserts,  copies  from  originals ;  consequently,  such  copies  of  copies, 
the  originals  of  which  are  not  discoverable,  are  in  every  respect  unworthy  of  credit 
in  a  Court  of  Justice. 
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"  As  the  contents  of  the  paper  written  by  Beeby  Zenut,  of  the  deed  of  relinquish- 
ment, and  of  the  above  Sunnud,  and  the  purport  of  the  plaint  filed  by  the  Respondent 
correspond, — and,  as  exclusive  of  this,  the  Respondent  possesses  not  a  single  argument 
to  verify  his  allegation  or  to  substantiate  his  right, — the  Court  is  satisfied  that  the 
Respondent  has  forged  the  copies  in  the  office,  inserted  them  in  the  records  of  the 
Court,  [36]  procured  copies  of  them  under  the  Judge's  signature,  and  thus  established 
a  ground  for  the  present  prosecution.  Reasoning  from  analogy,  such  having  been 
his  mode  of  proceeding,  it  is  clear  and  evident  beyond  doubt,  that  he  has  fabricated 
and  forged  all  the  letters  which  he  asserts  to  be  originals,  and  written  by  Beeby 
Zenut  to  his  father ;  wherein  she  acknowledges  the  Respondent's  right  and  her  own 
managership ;  the  Court  is,  therefore,  of  opinion,  that  they  do  not  in  any  shape  tend 
to  benefit  the  Respondent's  claim. 

"  From  the  purport  of  the  reply  of  the  original  Firmans  and  Sunnuds,  and  of  the 
other  documents  filed  by  the  Appellant,  it  is  fully  proved  that  the  following  persons 
have  successively  held  the  Mash  in  dispute :  First,  Meer  Nujeem-ood-deen,  the  son  of 
Myoon-ood-deen ;  after  his  death,  Gholam  Hoossain,  husband  of  Beeby  Nunhee, 
aliat  Beeby  Boodhun,  Meer  Nujeem-ood-deen's  own  niece;  after  his  demise,  Gholam 
Kullundar,  Gholam  Hoossain's  son ;  after  his  (Gholam  Eullundar's)  death,  his 
mother,  Mussumat  Nunhee;  in  succession  to  her,  Mussumats  Zenut  and  Noorun, 
Gholam  Eullundar's  wives,  in  virtue  of  the  said  Beeby  Nunhee's  transfer ;  afterwards 
Mussumat  Zenut,  in  right  of  her  co-existent  wife's  (Mussumat  Noorun's)  transfer  of 
the  whole  Mash  to  her ;  then,  in  virtue  of  the  said  Mussumat  Zenut's  transfer,  Shah 
E^adim  Hoossain,  the  husband  of  Mussumat  Beeby  Imaman,  the  Appellant;  and 
lastly,  after  his  death,  Beeby  Imaman  herself. 

"  All  which  persons  have  ever  since,  and  even  prior  to  the  reign  of  Shah  Alum- 
geer,  uninterruptedly  held  and  enjoyed  the  said  Mash  in  person  in  their  own  right, 
and  not  as  the  Plaintiff's  ancestors'  Managers,  without  dispute  or  interference  on  the 
part  of  any  [37]  person  whatsoever ;  and  that,  consequently,  the  Respondent's  action, 
which  is  entirely  grounded  on  fraud,  forgery,  and  villany,  ought,  in  every  point  of 
view,  to  be  dismissed. 

"  Adverting  to  the  reasons  above  stated,  a  final  Order  and  decision  is  passed, 
that  the  decree  of  the  Second  Judge  of  the  Patna  Provincial  Court,  dated  23rd 
November,  1815,  (English  era),  be  cancelled  and  reversed,  and  a  decree  awarded  in 
favour  of  the  Appellant.  That  on  the  enforcement  of  this  decree,  the  Appellant  do 
hold  possession  of  the  disputed  Mash  as  heretofore." 

The  Appellant,  feeling  himself  deeply  aggrieved  by  so  serious  an  imputation  on 
his  character  as  the  judgment  of  the  Court  of  Sudder  Dewanny  inferred,  without  any 
proof  having  been  required  or  adduced  of  the  truth  of  the  assumptions  on  which  that 
judgment  proceeds,  preferred  a  petition  of  appeal  therefrom  to  His  Majesty  in 
Council,  and  prayed  that  the  same  might  be  reversed,  and  the  decree  of  the  Provincial 
Court  established  ai^d  affirmed,  for  the  following  reasons: — 

I.  Because  the  Sudder  Dewanny  Adawlut,  in  reversing  the  decree  of  the  Pro- 
vincial Court,  acted  upon  a  groundless  presumption  of  forgery,  of  which  there  was 
no  investigation  and  no  proof,  and  without  paying  due  attention  to  the  documentary 
and  oral  testimony,  which  had  been  so  carefully  and  deliberately  sifted,  and  weighed 
in  the  Provincial  Court  before  judgment  therein  was  pronounced  in  favour  of  the 
Appellant. 

II.  Because,  both  by  the  documents  produced  and  testimony  of  the  respectable 
and  credible  witnesses  examined,  and  who  were  personally  examined  by  the  Provincial 
Judge,  it  wap  clearly  proved  that  Beeby  Zenut  was  in  possession  of  the  property  in 
question,  not  as  [38]  owner,  but  merely  as  Agent  and  Manager  for  the  Appellant  and 
his  father. 

The  Respondent,  on  the  other  hand,  prayed  the  appeal  might  be  dismissed,  and 
the  decree  of  the  Sudder  Dewanny  Adawlut  confirmed,  for  the  following  reasons: — 

I.  Because  the  Appellant's  claim,  if  in  other  respects  well  founded,  was  barred  by 
lapse  of  time. 

n.  Because  the  Appellant  failed  to  establish,  by  credible  evidence,  his  allegations 
of  title  and  ownership  to  the  property  in  question. 

m.  Because,  upon  the  balance  of  the  testimony  adduced  by  the  respective  parties, 
considered  with  reference  to  its  respectability,  it  was  manifest  that  the  Respondent, 
and  those  under  whom  she  claimed,  were  or  had  been  in  possession  of  the  estate  as 
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owners,  and  not  as  Managers  or  Triistees  for  the  Appellant  or  his  ancestors,  as  by  him 
alleged. 

Mr.  Miller,  K.C.,  and  Mr.  Wigram,  K.C.,  for  the  Appellant.  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd  for  the  Respondent. 

Mr.  Baron  Parke  (Dec.  7,  1836). — Their  Lordships  are  called  upon  in  this  case  to 
pronounce  their  opinion  on  a  single  question  of  the  fact,  with  respect  to  which,  how- 
ever, there  is  a  great  mass  of  documentary  and  parol  evidence  on  both  sides,  and 
conflicting  decisions  of  the  Provincial  and  Sudder  Dewanny  Courts,  between  which  we 
are  left  to  decide,  without  much  assistance  in  investigating  the  truth  from  either. 
We  must,  therefore,  determine  for  ourselves,  in  the  best  way  we  are  able,  upon  the 
evidence,  [39]  oral  and  written,  which  was  adduced  on  both  sides,  and  which  has  been 
laid  before  us  and  very  elaborately  discussed. 

The  Plaintiff  (the  Appellant)  seeks,  by  the  original  suit  commenced  in  1813,  to 
recover  from  the  Defendant  a  property  of  which  he  was  then  in  possession.  This 
circumstance  alone  throws  upon  him  the  burthen  of  proof.  He  was  bound  to  show 
to  the  satisfaction  of  the  Court,  that  he  had  a  just  title  to  the  possession.  The  nature 
of  the  property  is  not  very  clearly  explained,  but  it  is  certain  that  it  had  the  character 
of  real  estate,  being  a  part  of  the  land-revenue  of  a  certain  district  originally 
granted  by  the  Mogul  Government  for  religious  purposes,  or  rather  burthened  with  a 
religious  obligation,  and  subject  to  it,  to  be  enjoyed  by  the  grantees  for  their  own 
benefit.  This  property  is  denominated  a  Muddud-mash.  It  had  been  undoubtedly 
in  the  actual  possession  of  those  under  whom  the  Defendant  claimed,  and  of  the 
Defendant  herself,  prior  to  and  since  the  year  1761  down  to  the  commencement  of 
the  suit.  The  Plaintiff  deduced  no  title  to  himself  by  proof  of  any  conveyance  from 
the  original  grantees  of  the  Moguls,  or  from  any  of  the  persons  who  had  been  in 
possession ;  he  was  obliged,  therefore,  to  claim  on  the  ground  that  the  possession  of 
the  Defendant  and  her  predecessors  was  legally  his  own,  and  that  the  persons  in  the 
actual  occupation  or  receipt  of  the  profits  were  his  Agents,  and  received  them  on  hia 
account.  The  single  question  of  fact  was,  in  effect,  the  only  question  in  the  cause, 
and  the  Plaintiff  was  bound  to  prove  the  afSrmative.  The  course  which  he  took  for 
this  purpose  was,  in  the  first  instance,  to  prove,  by  several  witnesses,  payments  of 
money  by  Meer  Gholam  EuUundar,  who  was  in  po8-[40]-sesBion  prior  to  and  about 
1760,  and  by  Beeby  Zenut,  who  subsequently  occupied.  Those  made  by  her  were 
stated  to  have  been  in  1767  or  1777,  on  the  occasion  of  the  Plaintiff's  marriage;  also 
in  1793  and  1802;  and  such  payments  in  all  amounted  to  between  ten  and  eleven 
thousand  rupees.  He  also  gave  evidence  of  the  expenses  of  the  Plaintiff's  marriage 
having  been  defrayed  out  of  the  revenue,  and  that  the  ceremony  was  performed  in 
1777,  when  he  acted  as  Malik  or  owner ;  and  the  like  on  the  occasion  of  the  marriage 
of  a  son  (whether  the  same  or  a  different  one  is  left  uncertain)  in  1793  and  1812. 
One  witness  spoke  to  an  act  of  ownership  in  the  Plaintiff,  or  his  father,  in  1783,  Beeby 
Zenut  having  restored,  by  his  order,  the  witness's  father  to  a  house  from  which  he 
had  been  removed ;  and  several  others  deposed  to  declarations  of  Meer  Gholam  Kul- 
lundar  and  of  Beeby  Zenut  on  different  occasions,  and  particularly  in  1776  and  1777, 
and  even  by  Shah  Ehadim  Hoossain  in  1812,  that  the  Plaintiff  was  the  real  owner  of 
the  Mash ;  and  the  case  was  then  closed.  But  in  a  subsequent  stage,  and  a  very  short 
time  before  the  judgment  was  given,  the  Plaintiff  gave  more  parol  evidence,  and 
produced  three  letters  appearing  to  be  under  the  seal  of  Beeby  Zenut,  each  recognizing 
the  Plaintiff's  title  and  that  of  bis  father,  and  he  exhibited  six  copies  of  papers  from 
the  Court  of  Bhogulpore,  one  of  which  purports  to  be  a  deed  of  relinquishment  from 
Beeby  Boodhun  to  Beeby  Zenut  in  1767, -a  Durkhast  or  petition  from  Beeby  Zenut 
for  the  management,  dated  in  1762,  and  a  grant  of  the  management  accordingly. 
The  last,  if  genuine  and  duly  proved,  would  have  been  decisive  in  the  Plaintiff's 
favor :  but  these  six  documents  were  considered  by  the  Sudder  Court  as  forgeries, 
and  upon  that  assumption  the  decree  of  that  [41]  Court  was  founded.  A  great 
suspicion  undoubtedly  attaches  to  them.  But  it  is  not  necessary  to  discuss  the 
question,  whether  there  was  sufficient  proof  that  they  were  actually  forged ;  because, 
at  all  events,  the  copies  were  inadmissible,  for  there  was  no  evidence  of  a  search  for 
the  originals.  These  six  papers  must,  therefore,  be  altogether  dismissed  from  the 
case  for  that  reason,  and  it  must  rest,  on  the  part  of  the  Plaintiff,  on  the  other  docu- 
ments and  the  oral  testimony. 
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On  the  other  hand,  the  Defendant  called  many  witnesses  to  prove  that  she,  and 
those  under  whom  she  claimed,  acted  and  were  always  treated  as  the  owners  of  the 
Mash ;  that  the  Plaintiff  and  his  ancestors  were  never  supposed  to  be  so  ;  and  several 
deeds  were  put  in,  proving  a  dealing  with  the  property  from  a  very  early  period. 
There  were  two  mortgages  from  Meer  Gholam  Kullundar  in  1756  and  1761,  showing 
that  he  was  then  acting  as  owner.  In  1765,  Beeby  Boodhun  mortgaged  the  property. 
A  deed  was  then  put  in  of  the  date  of  1768,  dividing  the  Whole  between  Beeby  Zenut, 
to  whom  eight  shares  were  assigned,  and  Beeby  Noorun,  who  took  seven.  That  both 
were  subsequently  in  possession  was  proved  by  their  joining  in  a  lease  in  1775,  and 
by  one  leasing  in  1782  her  seven  shares,  and  the  other  mortgaging  her  eight  shares  in 
1783.  This  possession  of  both  is  shewn  by  Perwannahs  to  have  continued  in  1786, 
and  is  said  to  be  an  absolute  possession ;  and  there  is  parol  evidence  on  the  cross- 
examination  of  the  Plaintiff's  witness,  Mahto,  and  the  examination  of  the  Defendant's 
witness,  Bux,  that  both  were  at  one  time  in  possession,  for  the  latter  mentions  that 
there  were  two  Cutcherries  (ofSce  of  Collectors  of  revenue).  A  conveyance  was  then 
proved  of  Beeby  Noorun's  share  to  Beeby  Zehut  [42]  in  1789  ;  after  which,  in  1791 
and  1793,  the  latter  leases  as  sole  owner,  and  conveys  the  whole  in  1796,  to  Shah 
Ehadim  Hoossain,  her  nephew,  of  whose  actual  possession  in  1794  parol  evidence 
was  given ;  and  four  leases,  two  of  the  subsequent  date  of  1799, 1800,  and  two  of  1805, 
were  produced,  all  purporting  to  be  made  by  Shah  Hoossain  alone,  and  proving  that 
he  acted  as  owner  from  that  time. 

From  this  outline  of  the  Defendant's  case,  so  far  as  I  have  stated,  and  without 
adverting  to  two  important  facts  which  I  shall  afterwards  notice,  it  appears  that  a 
title  is  deduced  from  Beeby  Boodhun  to  the  Defendant,  and  confirmed  by  regular 
acts  of  ownership  exactly  corresponding  with  the  documentary  title.  On  contrasting 
this  case  with  the  Plaintifi's,  several  observations  occur  in  favour  of  its  truth.  So 
far,  indeed,  as  relates  to  the  acts  of  ownership  of  Beeby  Zenut,  it  is  not  absolutely 
inconsistent  with  the  Plaintifi's  case,  which  admits  her  to  be  in  possession,  and,  being 
•0,  she  might  deal  with  the  estate  by  leas.ing  and  mortgaging  it  as  her  own ;  but  the 
acts  of  ownership  of  Beeby  Boodhun  and  Beeby  Noorun  are  altogether  inconsistent, 
and  cannot  be  explained  upon  the  Plaintiff's  hypothesis ;  and  they  are  very  distinctly 
and  satisfactorily  proved.  Again,  the  admissions  of  title  s^orn  to  as  having  been 
made  by  Meer  Gholam  Kullundar,  Beeby  Zenut,  and  Shah  Ehadim  Hoossain  or 
Borge,  are  wholly  at  variance  with  their  solemn  acts;  for  these  declarations  are  said 
to  have  been  made  about  the  very  times  that  these  persons  were  actually  conveying 
the  property  as  their  own :  and  it  is  impossible  to  suppose  that,  when  they  were 
acting  as  owners  and  in  their  own  right,  they  should  be  admitting  to  witnesses  that 
they  had  no  right  at  all.  Much  greater  [43]  credence  is  to  be  given  to  their  acts  than 
to  their  alleged  words,  which  are  so  easily  mistaken  or  misrepresented.  As  to  the 
proof  of  pa3rment8,  their  amount  is  small  compared  to  the  actual  revenue ;  and  it  may 
be  true,  that,  considering  the  connexion  of  the  families  (for  the  Plaintiff  married 
Beeby  Zenut's  niece),  money  has  been  occasionally  sent  as  an  act  of  bounty,  and  the 
expenses  of  the  marriage  of  the  Plaintiff  may  also  have  been  defrayed,  in  part  or  in 
all,  by  her.  But  if  the  proceeds  of  the  Mash  had  really  belonged  to  and  been  remitted 
to  the  Plaintiff  down  to  the  commencement  of  the  suit,  which  the  Plaintiff  alleges, 
whatever  difficulty  there  might  have  been  to  have  proved  such  payments  at  a  more 
remote  period,  there  certainly  would  have  been  none  in  giving  abundant  evidence, 
in  recent  times,  by  numerous  living  witnesses ;  but  the  proof,  instead  of  growing 
stronger,  becomes  weaker,  the  nearer  we  approach  to  the  present  period,  and  no 
remittances  whatever  a^re  shown  to  have  occurred  since  1802. 

The  restoration  of  the  witness,  Mahto's  father,  in  1783  by  Beeby  Zenut,  at  the 
request  of  thfe  Plaintiff's  father,  may  have  a  foundation  in  truth,  without  leading  to 
the  inference  that  the  father  was  the  Malik ;  and  it  is  to  be  observed,  that  it  is  at 
variance  with  a  fact  asserted  by  other  witnesses  of  the  Plaintiff,  namely,  that  in  1776, 
•even  years  before,  the  Plaintiff  himself  was  the  owner  of  the  property. 

I  proceed  to  the  written  evidence.  The  three  letters  alleged  to  be  from  Beeby 
Zenut  are  open  to  much  observation :  they  were  brought  forward  late  in  the  cause, 
after  the  Plaintiff's  Vakeels  had  closed  their  case,  the  last  of  them  on  the  very  day 
of  the  decree,  when  the  opposite  party  had  no  opportunity  to  con-[44]-test  their 
genuineness,  and  that  was  not  proved  except  by  the  similarity  of  the  impression  of 
the  seal  with  that  of  a  seal  produced  by  the  Defendant. 
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The  first  of  these  letters  which,  according  to  the  testimony  of  a  witness,  named 
Gholam  Hoossain,  was  written  in  1793,  is  addressed  to  Mahomed  Meer  as  the  Malik, 
whereas  it  is  proved  by  several  of  the  Plaintiff's  witnesses  that  the  Plaintiff  himself 
filled  that  character  in  1776.  The  second,  dated  1797,  might,  if  true,  have  been 
confirmed  by  the  production  of  the  account  therein  referred  to ;  and  if  it  had  been 
really  written  by  Beeby  Zenut  to  the  Plaintiff,  it  is  singular  that,  after  the  strong 
entreaties  it  contains  that  the  Plaintiff  would  come  over  on  account  of  her  age, 
infirmity,  and  failure  of  sight,  he  should  have  permitted  her  still  to  continue  his 
Agent  till  her  death,  which  happened  nine  years  afterwards. 

The  third  letter  is  open  to  no  observation  peculiarly  belonging  to  it,  but  all  are 
very  inconsistent  with  the  solemn  acts,  leases,  and  mortgages,  proved  on  the  other 
side  on  corresponding  dates:  a  lease  in  1765  by  Beeby  Boodhun,  in  1793  by  Beeby 
Zenut,  and  a  conveyance  by  the  latter  in  1795  to  Shah  Ehadim  Hoossain  of  all  his 
estate. 

We  should,  therefore,  feel  little  difficulty  in  deciding  on  which  side  the  truth  laj, 
if  we  had  nothing  else  to  guide  our  judgment  than  the  comparison  of  these  conflicting 
acts  and  declarations,  parol  and  written,  on  one  side  and  on  the  other ;  but  we  are 
not  thus  confined.  There  are  some  other  facts  which  are  established  beyond  all 
possibility  of  doubt,  and  there  is  no  better  criterion  of  the  truth,  no  safer  rule  for 
investigating  cases  of  conflicting  evidence,  where  perjury  and  fraud  must  exist  on  the 
one  side  or  the  other,  than  to  con-[46]-sider  what  facts  are  beyond  dispute,  and  to 
examine  which  of  the  two  cases  best  accords  with  those  facts,  according  to  the  ordinary 
course  of  human  affairs  and  the  usual  habits  of  life. 

Now,  there  were  two  facts  most  distinctly  established.  The  first  was,  that  in 
pursuance  of  a  notice  given  according  to  Regulation  X^XVII.,  1793,  section  xs.. 
Shah  Ehadim  Hoossain  in  1797  entered  his  claim  in  the  public  records  as  the  owner 
of  this  Mash,  deriving  his  title  by  grant  or  Toomleek-namah  from  Beeby  Zenut 
dated  in  1796,  and  no  proof  was  given  on  the  part  of  the  Plaintiff  that  he  ever  was, 
or  claimed  to  be,  registered  as  the  owner.  The  second  fact  was,  that  although  the 
Plaintiff's  case  proceeded  on  the  ground  that  Beeby  Zenut  and  Shah  Ehadim  Hoos- 
sain were  in  possession  as  his  Agents,  and  accounted  to  him  for  the  profits,  yet  he 
produced  no  single  account-current,  or  duftar,  for  any  part  of  the  time.  These  two 
facts,  then,  being  undoubted,  we  have  to  consider  whether  the  case  on  the  part  of  the 
Plaintiff  can  be  reasonably  reconciled  with  them.  If  that  case  were  true,  is  it  likely 
that  the  Claimant,  who  lived  fifty  or  sixty  miles  from  Patna,  would  have  abstained 
to  bring  forward  his  claim  on  so  important  an  occasion  as  that  which  occurred, 
when  the  Government  called  upon  all  persons  having  title  to  property  of  this  de- 
scription to  appear  and  enter  it  on  public  registers,  in  order  to  prevent  its  being 
forfeited  to  the  Government?  This  fact  is  most  important,  not  because  the  registers 
themselves  are  at  all  of  the  nature  of  conclusive  evidence  of  title  (for  the  Regulations 
provide  against  that),  but  because  this  act  of  registration  after  a  proclamation 
amounts  to  a  public,  open,  and  notorious  assertion  of  title  on  the  one  side,  and  the 
omission  to  register,  unexplained  by  proof  [46]  of  the  ill  health  of  the  Claimant,  or 
absence  in  a  distant  country,  or  ignorance,  afford  an  equally  strong  presumption 
of  the  non-existence  of  any  title  on  the  other.  Again,  if  the  Plaintiff  was  for  near 
fifty  years  the  owner,  having  either  the  whole  of  the  Mash  or  the  surplus  of  its 
revenues,  after  satisfying  the  supposed  religious  purposes  for  which  it  was  given, 
is  it  to  be  believed  that  he  would  not  have  had  a  regular  annual  account,  at  all 
events  some  occasional  statement,  from  his  Agents,  of  the  receipts  and  disburse- 
ments ?  And  we  have  the  means  of  knowing,  from  the  assistance  we  receive  at  this 
Board  from  persons  conversant  with  the  subject,  that  the  natives  are  particularly 
exact  in  keeping  written  accounts. 

For  these  reasons,  we  are  of  opinion,  that  the  weight  of  evidence  is  in  favour  of 
the  Defendant,  and  that  the  claimant  has  by  no  means  satisfied  the  exigency  of  the 
law,  which  throws  on  him  the  burthen  of  proof.  We,  therefore,  affirm  the  decree  of 
the  Sudder  Dewanny  Adawlut,  and  we  are  of  opinion  that  it  must  be  affirmed  with 
cost«. 

[As  to  Registration  in  Bengal,  see  now  Bengal  Act  VII.  of  1876.] 
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[47]  SORAB-JEE   VACHA   GA.'NDA,— Appellant ;   KOOmVUR-JEE 

UAmK-JEE.—BespoTident  *  [Dec.  1,  1836]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bombay. 

The  Sudder  Dewanny  Court  of  Bombay  having,  on  the  hearing  of  a  cause,  per- 
mitted an  account-current  to  be  proved  by  the  entries  in  the  Plaintiff's 
Ehiftars  or  account  books,  and  decreed  the  Defendant  to  pay  the  balance 
upon  that  evidence,  unsupported  by  oral  testimony,  and  notwithstanding  the 
denial  of  any  sum  being  due  by  the  Defendant  in  his  answer ;  held  by  the 
Judicial  Committee  that,  under  such  circumstances,  the  Books  of  account  of 
the  PlaintiflE  cannot  be  used  singly  as  evidence  against  the  Defendant,  and 
that  the  decrees  founded  thereon  must  be  reversed. 

This  was  an  appeal  from  three  several  decrees  of  the  Sudder  Dewanny  Adawlut 
at  Bombay,  two  of  them  affirming  on  appeal  decrees  of  the  Provincial  C^nirt  at 
Surat,  whereby  the  judgments  of  the  Zillah  Court  at  Surat,  pronounced  in  favour 
of  the  Respondent  in  two  suits  brought  by  him  in  that  Court  against  the  Appellant 
and  his  brother,  Munjee-bhaee,  sons  of  Vacha  Ganda,  were  affirmed ;  and  the  third 
decree,  affirming  a  decree  of  the  Provincial  Court  whereby  upon  the  appeal  of  the 
present  Respondent,  the  judgment  of  the  Zillah  Court  in  one  of  th& suits  was  in  part 
reversed. 

Vacha  Ganda  Bheem-jee,  a  Parsee,  the  father  of  the  Appellant,  Sorab-jee  Vacha 
Ganda  and  Munjee-bhae,  was  an  inhabitant  of  Surat,  but  about  the  Hindoo  year 
1846  (A.D.  1790)  went  to  reside  at  Bombay,  where  he  carried  on  business  as  a  Mer- 
chant until  A.D.  1800,  in  which  year,  being  afflicted  with  insanity,  his  family  and 
[483  timself  took  up  their  residence  at  Surat,  and  his  affairs  were  thenceforth 
carried  on  by  his  sons  in  his  name ;  in  the  course  of  which  they  opened  an  account 
with  the  Respondent  in  their  father,  Vacha  Ganda's  name,  beginning  in  the  year 
A.D.   1800. 

Vacha  Ganda  Bheem-jee,  together  with  his  brother  Hormuz-jee  Bheem-jee,  be- 
came entitled,  on  the  death  of  their  father,  Bheem-jee  Rustom-jee,  to  certain  lands 
and  houses  at  Surat,  and  considerable  outstanding  debts,  as  his  coheirs.  Vacha 
Ganda  Bheem-jee,  though  he  occasionally  visited  Surat,  resided  principally  at 
Bombay ;  Hormuz-jee  Bheem-jee  resided  constantly  at  Surat. 

It  having  become  expedient,  at  the  period  of  Vacha  Ganda's  becoming  insane,  to 
make  a  division  of  these  debts,  an  agreement  was,  through  the  mediation  of  the 
Respondent,  who  was  a  relation  of  the  family,  entered  into  in  1800,  between  Hormuz- 
jee  on  the  one  part,  and  the  Appellant  and  his  brother,  acting  on  behalf  of  their 
father,  Vacha  Ganda  Bheem-jee,  on  the  other.  By  this  agreement  Hormuz-jee  was 
to  take  for  his  share  twenty  of  the  outstanding  debts,  and  the  Appellant  and  his 
brother  were,  on  behalf  of  their  father,  to  take  a  debt  outstanding  at  Bombay,  and  to 
receive  from  Hormuz-jee  13,000  rupees  by  an  order  on  the  Respondent.  A  deed  of 
mutual  release  and  assignment  was  accordingly  executed  by  Hormuz-jee,  and  the 
Appellant  and  his  brother  on  the  part  of  their  father,  Vacha  Ganda  Bheem-jee,  on 
Chyte-sood  2nd  Sumvit  1856  (a.d.  27th  March,  1800);  and  the  Respondent  gave  an 
acknowledgment,  or  promissory  note,  to  pay  Vacha  Ganda  Bheem-jee  13,000  rupees, 
with  nine  per  cent,  interest,  on  account  of  Hormuz-jee. 

[49]  Vacha  Ganda  Bheem-jee  died  at  Surat  in  April,  1801.  The  Appellant  and 
his  broUier,  Munjee-bhaee,  took  out  letters  of  administration  of  his  estate  and  effects 
in  the  Recorder's  Court  at  Bombay,  on  the  8th  of  May  following,  and  on  the  3rd 
March,  1802,  filed  an  inventory  of  them  in  that  Court. 

Upon  the  death  of  his  father  the  Appellant  settled  at  Bombay,  where  he  carried 
on  business  as  a  Merchant  in  his  own  name :  his  brother,  Munjee-bhaee,  established 
himself  at  Surat,  where  he  carried  on  business  in  the  family  name  of  Vacha-  Ganda. 

About  the  year  1812  or  1813  Munjee-bhaee  failed ;  and  on  the  6th  of  April,  1813, 
the  Resftondent  filed  a  plaint  in  the  Zillah  Court  of  Surat  against  the  Appellant 

*  Present: — Lord  Brougham,  the  Vice-Chancellor  (Sir  L.  Shadwell),  Mr.  Justice 
Bosanquet,  the  Chief  Judge  of  the  Court  of  Bankruptcy,  and  Sir  Alexander  Johnston. 
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and  Munjee-bhaee,  in  which  he  stated  that,  in  the  Sumvit  year  1856  (a.d.  1799-1800), 
the  Appellant  and  Munjee-bhaee  began  to  have  dealings  with  him  in  their  father's 
name;  that  the  account  was  regularly  adjusted  by  the  Gomashtahs  (Agents  or  con- 
fidential representatives)  of  both  parties  up  to  the  Sumvit  year  1860  (a.d.  1803-4) ; 
that  the  transactions  of  Sumvit  1861  (a.d.  1804-5),  up  to  the  last  day  of  the  month. 
Assin  (October,  1805),were  examined  on  the  9th  Poossood  1862  (a.d.  December,  1805), 
at  which  time  there  appeared  a  balance  in  his  favour  of  rupees  7132.  Iq.  60r. ;  and 
that  some  time  after  this  his  Giomashtah,  Peshtun,  fraudulently  took  away  several 
documents  from  his  house,  amongst  which  were  letters  from  the  Appellant,  recog- 
nizing his  debt  and  assuring  him  of  payment.  He  then  stated,  that  his  claim 
against  the  Appellant  and  his  brother  on  this  alleged  account-current  amounted  to 
rupees  7132.  Iq.  60r.  principal,  and  rupees  6556.  3q.  16r.  interest,  from  which  he 
had  deducted  rupees  2125.  principal,  and  rupees  2070.  [50]  3q.  6r.  interest,  amount- 
ing to  rupees  4195.  3q.  6r.,  on  the  acceptance  of  Hormuz-jee  Bheem-jee,  who,  how- 
ever, had  not  then  paid  him  a  rea,  leaving  a  balance  against  the  Appellant  and  his 
brother  of  rupees  9493.  Iq.  69r.,  of  which  he  claimed  payment. 

To  this  plaint  the  Appellant  and  his  brother,  Munjee-bhaee  put  in  separate 
answers.  Munjee-bhaee  insisted,  in  his  answer,  that  a  balance  was,  in  fact,  in  his 
favour ;  but  that  the  Respondent  had,  in  collusion  with  Hormuz-jee,  got  possession  of 
his  (Munjee-bhaee's)  account-books,  and  otherwise  acted  fraudulently  on  the  occa- 
sion. The  Appellant,  in  his  answer,  insisted  that  the  claim  was  false,  that  the 
Respondent  was,  in  fact,  indebted  to  him  for  his  share  of  the  13,000  rupees  for  which 
the  Respondent  had  given  his  acknowledgment,  as  before  mentioned.  The 
Appellant  also  denied  having  settled  accounts  with  the  Defendant's  Gomashtah,  or 
written  a  letter  from  Bombay  to  the  effect  alleged  in  the  plaint,  or  knew  anything  of 
the  acceptance  of  Hormuz-jee  Bheem-jee.  He  called  upon  the  Respondent  to  pro- 
duce his  handwriting ;  he  also  denied  that  any  person  had  any  claim  on  his  father's 
property  at  Surat,  and,  as  a  presumption  of  the  falsity  of  the  Respondent's  claim, 
asked  why  the  Respondent  had  not  mentioned  the  claim  before,  as  the  Appellant  had 
been  several  times  at  Surat. 

A  reply  was  put  in  to  this  answer,  to  which  the  Appellant  and  Munjee-bhaee 
rejoined.  The  Plaintiff  then  produced  his  own  Books  to  prove  the  balance  due  to 
him,  and  the  following  letter,  dated  October,  1803,  from  Modee  Sorab-jee  Vacha 
Ganda  in  Bombay  to  the  Plaintiff  at  Surat,  as  evidence  of  the  existence  of  the 
partnership  between  the  Appellant  and  Munjee-bhaee,  and  their  dealings  with  him. 

[61]  (After  compliments.) 

"  I  had  a  letter  from  Munjee-bhaee  a  few  days  ago,  mentioning  your  having 
conferred  a  great  obligation  on  us,  by  advancing  rupees  3500  and  that  my  uncle, 
Hormuz-jee,  after  declaring  his  want  of  ready-money,  h%d  offered  some  bags  of 
pearls  on  which  he  might  raise  rupees  12,000.  In  reply  to  which  I  have  written  as 
follows: — 

"  '  Eoonwur-jee  has  acted  kindly,  and  his  support  is  very  seasonable.  If  you  had 
asked  Hormuz-jee  for  his  pearls,  he  would  have  refused  to  lend  them ;  and  he  now 
offers  them,  knowing  you  could  not  ask  such  a  favour  of  him.  I  am  astonished  at 
your  writing  about  this.  There  was  a  little  delay  in  procuring  the  Hoondee  (Bill 
of  Exchange),  by  Peshtun-jee's  promising  to  give  it  from  day  to  day,  and  saying 
your  Master  would  grant  one  for  rupees  8000 ;  it  was,  however,  at  last  obtained  for 
15,000.  I  received  a  very  abusive  letter  in  the  meantime  from  Munjee-bhaee,  in 
which  he  mentions  that  '  Koonwur-jee  has  told  me  through  Peshtun-jee  that  he  has 
no  money  to  lend,  and  that  any  application  is,  therefore,  useless.'  I  suppose  he  was 
vexed,  as  the  few  people  to  whom  he  had  applied  for  assistance  had  given  evasive 
answers.  I  was  in  hopes  that  either  you  or  my  uncle,  Hormuz-jee,  would  have  come 
forward,  but  you  have  no  confidence  in  us,  which  we  cannot  help.  Everything  will 
be  settled  on  the  arrival  of  the  Hoondee.' 

"  I  wrote  to  Munjee-bhaee  as  follows: — '  These  gentlemen  have  no  confidence  in 
us ;  but  there  was  no  occasion  to  put  yourself  in  a  rage  on  that  account,  for  you  have 
no  claims  against  them.  Why  not  take  some  of  our  mother's  jewels  and  mortgage 
them?  they  [52]  would  have  been  afterwards  redeemed ;  and  if  there  was  any  delay 
in  this  I  would  have  sent  a  Hoondee.  The  difference  of  exchange  is  at  present  so 
great  that  I  cannot  send  one  without  being  a  loser.     I  have  some  outstanding  debts 
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and  likewise  some  trade;  I,  therefore,  hoped  to  have  been  able  to  assist  jou,  which 
I  will  do  when  the  trade  increases ;  but  how  can  I,  at  present,  with  only  25  or  30,000 
rupees  f  '  I  have  mentioned  this  to  you,  knowing  you  to  be  my  friend.  You  should 
assist  my  brother  in  any  difficulty;  or  if  you  could  not,  you  might  request  some 
friend  to  come  forward,  as  we  are  unknown  in  Surat.  I  thank  you,  however,  for 
what  you  have  done,  and  you  no  doubt  will  continue  to  act  considerately.  Hormuz- 
jee  used  to  say  '  there  is  no  difference  between  us : '  I  now,  however,  find  his  actions 
are  in  contradiction  to  his  fine  professions  of  friendship.  If  there  had  been  any 
difference  between  us,  he  ought  to  have  requested  some  other  person's  assistance. 
We  love  our  character  too  much  to  have  deceived  him :  if  we  had  no  regard  for  that, 
there  was  no  use  coming  here  and  undergoing  so  much  fatigue  and  vexation.  A 
piece  of  dry  bread  and  a  good  name  is  more  enviable  than  riches  with  a  degraded 
character:  it  is  better  for  a  man  to  eat  poison  than  live  with  a  bad  name.  You 
must  pardon  me  for  what  I  have  written  about  this,  and  attribute  it  to  my  ignor- 
ance. I  have  not  mentioned  the  above  either  to  Hormuz-jee  or  Munjee-bhaee.  You 
will  deliver  the  enclosed  letter  to  my  uncle. 

"  I  have  informed  Peshtun-jee  of  our  circumstances,  and  made  him  acquainted 
with  our  concerns  with  Bhookhun,  according  to  your  advice.  You  must  settle  our 
dispute.  Munjee-bhaee  mentions  your  wish  to  see  some  accounts  of  Sumvit  1841  :there 
was  no  occasion  [63]  to  ask  him  for  them,  as  you  have  full  powers  to  do  as  you  think 
proper.  We  have  a  large  dmiiaud  against  our  uncle  concerning  Nunnoo  Meya,  our 
patemal  grandfather,  and  Byram-jee  Sookhya,  which,  if  paid,  will  be  sufficient, 
without  examining  the  other  accounts,  the  amount  of  which  he  is  not  able  to  pay  off. 

"  Pardon  the  trouble  I  have  given  you,  and  tell  Munjee-bhaee  to  make  haste  with 
the  remainder  of  the  piece  goods.  Sixty  corges  (a  score)  have  been  purchased,  but 
there  is  still  a  great  number  remaining.  Let  me  know  if  you  have  any  commissions 
here. 

"  Saturday,  8th  Katik-sood  1860.     (October,  1803.) 

"  P.S. — This  is  not  enclosed  to  Munjee-bhaee,  lest  he  should  suspect  its  contents, 
but  sent  with  the  Malwee's  letter." 

Upon  the  production  of  this  evidence  the  Court  informed  the  Plaintiff  that  no 
decree  could  be  passed  on  his  single  account-current,  but,  upon  his  application, 
allowed  him  time  to  produce  further  evidence,  and  witnesses  were  accordingly  pro- 
duced to  prove  some  of  the  items  stated  in  his  accounts;  their  evidence,  however, 
went  only  to  transactions  previous  to  the  death  of  Vacha  Ganda. 

The  evidence  given  in  by  the  Appellant  in  contradiction  to  that  above  stated, 
consisted  of  the  Respondent's  uncancelled  promissory  note  or  acceptance  for  the 
13,000  rupees,  and  the  following  letter  from  the  Respondent  in  Surat  to  the  Ap- 
pellant in  Bombay: — 

"  It  is  a  long  time  since  you  wrote  to  me ;  I,  therefore,  expect  a  letter  soon. 
Understanding  that  a  raffle  of  some  jewellery  is  now  going  on  in  Bombay,  and  as 
your  uncle,  Hormua-jee,  and  Dea-bhaee  have  procured  tickets,  the  price  of  which  I 
hear  is  rupees  100,  I  request  you  will  procure  me  one,  in  the  name  of  Hormuz- 
[64]-diar  Hormuz-jee.  Let  it  be  an  odd  number,  and  write  me  when  you  have  taken 
it,  and  I  will  send  you  the  rupees  100.  Don't  think  of  the  quarrel  with  your  uncle ; 
please  God  a  release  will  be  drawn  out  after  the  Dewallie  (a  Hindoo  festival  in 
November,  which  is  the  commencement  of  the  commercial  year  among  the  Mah- 
rattas).  Munjee-bhaee  wrote  to  you  about  the  Mocha  business,  with  which  I  sup- 
pose you  are  well  acquainted.  If  you  have  any  commands  here  let  me  know.  What 
further  can  I  represent  ? 

"  Monday,  11th  Assin-vud  1860.      " 

"  To  Sorab-jee,  son  of  Vacha  Ganda." 

The  evidence  adduced  by  Munjee-bhaee  consisted  of  the  following  written 
memorandum  made  by  two  Parsee  Merchants,  who  being  at  Bombay,  out  of  the 
jurisdiction  of  the  Zillah  Court  of  Surat,  made  an  affidavit  identifying  the  memo- 
randum, before  a  Magistrate  at  Bombay. 

"  We,  Parsee  Rustom-jee,  Jamset-jee,  and  Jamnadas  Tookoy-das,  do  hereby  ac- 
knowledge and  declare  that,  at  the  desire  of  Modee  Munjee-bhaee  Vacha  Ganda,  we 
were  at  Parsee  Koonwur-jee  Manik-jee's,  in  order  to  ask  and  inquire  from  him  the 
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Book*  of  account  left  vith  him  br  lCunje«-bhaee  and  Mehta  Wrrbhookun.  for  the 
compariaon  of  the  accouDts  from  the  Gentoo  rearv  \iio6  to  1861 ;  vhen  Koonirur-jee 
answered,  that  be  had  not  examined  the  accoocts  ret :  '  jour  Books  are  in  safety, 
and  Dov  I  hare  some  business  at  my  master's  for  a  day  or  rvo.  wherefore  tou  mav 
come  to-morrow.'  Afterwards,  asrain.  br  the  desire  of  Modee  Munjee-bhaee,  we 
went  twice,  when  Koonwur-jee  said.  '  You  must  not  come  to  my  house ;  we  parties 
will  settle  amongst  ouraelres ; '  wherefore  this  conversation  we  hare  communicated 
to  Munjee-bhaee.  Besides,  Modee  [56]  Munjee-bhaee  desired  of  na  a  written  memo- 
randum of  the  conversation  we  so  had  with  Koonwur-jee,  because  not  knowing  what 
is  to  happen  hereafter,  and  in  compliance  thereto  we  have  hereby  giyen  the  same  in 
writing.     Dated  in  the  Gentoo  year  1861,  Assin-Tud  30th.  Tuesday. 

^Si;rned»         "  Rustom-jee  Jamset-jee. 

"  Shah   Jamna-das   Tookoy-das." 

On  the  24th  of  May,  1815,  the  Zillah  Court,  after  reading  the  plaint,  answers, 
reply,  and  rejoinders,  examining  the  account-books  of  Plaintiff,  hearing  the  evidences 
of  the  witnesses,  perusing  the  documents  exhibited,  and  maturely  deliberating  on 
the  whole, — decreed,  that  Defendants  do  pay  the  sum  of  rupees  7132.  1.  60.,  being 
the  amount,  principal  and  interest,  according  to  the  Dufters  (account-books)  of  the 
plaintiff,  of  an  account-current  in  the  name  of  Vacha  Ganda.  their  father,  up  to  the 
year  1862.  No  interest  was  allowed  after  that  year,  as  the  Plaintiff  did  not  appear 
to  have  exerted  himself  about  the  recovery  of  his  money,  and  suffered  the  Defen- 
dants to  leave  Surat  without  preferring  a  complaint  againi^  than.  The  Defendants 
to  pay  the  fees  of  the  authorized  Vakeels,  and  costs,  accordine  to  a  schedule  annexed. 

Against  this  decree  both  parties  appealed  to  the  Provincial  Court  at  Surat;  the 
now  Respondent,  because  he  ought  to  have  been  allowed  interest  on  the  alleged 
balance  of  rupees  7132.  Iq.  60r. ;  and  the  present  Appellant  and  Munjee-bhaee, 
because  the  decree  was  wrong  in  allowing  any  part  of  the  claim  whatsoever. 

The  appeal  of  the  Respondent  was  entered  on  the  file  of  the  Provincial  Court  as 
No.  421 ;  that  of  the  Appellant  and  his  brother  as  No.  424. 

[66]  No.  421  came  on  first.  In  that  appeal,  the  Provincial  Court,  having 
previously  had  transmitted  to  it  from  the  Zillah  Court  of  Surat  the  proceedings  of 
that  Court  in  a  suit  brought  by  Peshtun-jee  against  the  Appellant  and  Munjee-bhaee, 
on  a  mortgage  bond  for  10,000  rupees,  executed  in  the  family  name  of  Vacha  Ganda 
by  Peshtun  Koorshed-jee,  as  attorney  for  Munjee-bhaee,  made  a  decree  on  the  10th 
November,  1815,  in  which,  after  observing  that  the  suit  was  originally  filed  for  the 
balance  of  an  account-current  with  Vacha  Ganda,  father  of  the  Defendant,  the  Appel- 
lant, and  Munjee-bhaee,  closed  in  1862;  principal,  rupees  7132.  1.  60.  and  interest, 
amounting  in  the  whole,  to  13,689.  0.  75.  from  which  the  Plaintiff  (the  Respondent) 
deducted,  to  the  credit  of  the  Defendant,  the  acceptance  of  Homiuz-jee,  to  the 
amount  of  2000  rupees,  and  interest'  thereon,  leaving  l-alance  claimed  9493.  1.  69. ; 
that  the  Defendants  not  only  denied  the  debt,  but  also  ihat  any  such  acceptance  was 
ever  given ;  and  that  the  last  plea  was  first  inquired  of,  and.  on  the  testimonj  of 
Hormuz-jee  himself,  that  he  accepted  an  order  to  pay  the  Plaintiff,  but  that  the  money 
was  still  in  his  hands,  owing  to  a  subsequent  prohibition  from  Defendant  to  disburse 
the  amount  to  the  Plaintiff,  is  admitted ;  that  sundry  witnesses  were  then  called 
to  prove  sundry  entries  in  the  Plaintiff's  Books ;  went  on  to  say,  "  When  it  is  con- 
sidered how  impossible  it  must,  generally  speaking,  be  to  prove  a  Merchant's 
accounts  by  oral  testimony,  it  will  appear  quite  unnecessary,  in  this  record,  to  go 
through  the  detail  of  their  evidence.  Thus  much,  however,  appears:  that  the 
accounts  were  never  regularly  compared  and  adjusted  between  the  parties;  that 
the  Plaintiff  on  one  occasion  put  off,  on  the  pretext-  of  other  business,  the  examination 
which  Defendant  [57]  (Munjee-bliaee)  had  prepared  to  make,  having  carried  his 
Books  to  the  Plaintiff's  house  for  that  purpose.  These  were  also  left  vith  the 
Plaintiff,  and  when  he  was  applied  to  for  their  surrender  he  evaded  compliance. 
Again,  it  must  be  observed,  that  nothing  appears  to  impugn  the  correctness  of  the 
Plaintiff's  account,  and  upon  the  face  of  it  judgment  went  for  the  Plaintiff  to  the 
amount  of  the  balance  of  principal  only,  interest  being  disallowed  on  the  ground  of 
the  Plaintiff's  silence  in  regard  to  his  claim  for  a  period  of  seven  years  (namely 
from  Sumvit  1862  to  the  month  of  Chyte-sood  6th  1869,  a.d.  6th  April,  1813),  during 

22 


Digitized  byVjOOQlC 


V.  EOONWUR-JEE  MANIK-JEE  [1836]      I  MOOBE  HID.  APP.,  M 

the  greater  part  at  least  of  which  time  the  Defendants  (Appellant  and  Munjee-bhaee) 
were  residing  in  business  at  Surat.  The  appeal  was  instituted  to  recover  that 
amount  of  interest,  the  debt  being  for  moneys  advanced,  on  which  the  Plaintiff  had 
to  pay  interest  himself,  and  that  there  was  a  further  claim  got  up  to  interest  on 
the  amount  of  the  decree,  from  the  date  of  filing  the  suit  in  1813,  April  6th.  The 
Respondents  answered  separately,  and  at  length.  The  simi  of  all  is,  that  they  deny 
the  principal  debt,  and  consequently  the  Appellant's  claim  to  interest  thereon,  and 
that  they  would  have  appealed  against  the  judgment  themselves,  but  were  at  a  loss 
for  the  prescribed  securities,  and  in  the  meantime  were  forestalled  by  the  Appellant." 

The  Court  did  not  think  fit  to  enter  into  the  Respondent's  pleas  in  bar  of  the 
judgment,  because  they  had  filed  a  separate  appeal  (No.  424)  against  the  same 
decree,  which  would  afford  occasion  for  investigating  the  merits  of  the  question  at 
large,  the  present  appeal  being  confined  to  interest,  which,  admitting  the  principal 
to  be  due,  there  was  no  discretion  in  the  Court  to  disallow. 

[68]  It  was,  therefore,  adjudged  by  the  Court  that  the  Respondents  (tlie  now 
Appellant  and  Munjee-bhaee)  do  pay  the  amount  of  interest  disallowed  by  the 
decree  of  the  Zillah  Judge,  being  rupees  2361.  0.  09.,  simple  interest,  and  also 
rupees  1690.  1.  37.,  being  the  interest  on  the  principal  sum  of  rupees  7132.  1.  60., 
from  the  6th  April,  1813,  on  which  day  the  original  suit  was  filed  in  the  Adawlut, 
up  to  this  day;  and  further,  the  sum  of  rupees  48,  being  the  amount  of  costs  dis- 
aUowed  in  the  Zillah  Court. 

The  appeal  No.  424,  which  was  prosecuted  by  the  Appellant  alone,  Munjee-bhaee 
being  unable  from  poverty  to  pay  the  fees  of  Court,  was  heard  on  the  23rd  of 
July,  1816  ;  when  the  Provincial  Court,  upon  the  same  evidence  which  was  before  the 
Zillah  Court,  after  observing  that  Vacha  Ganda,  the  father  of  the  Appellant,  was  an 
inhabitant  of  Surat,  but  about  the  Hindoo  year  1846  or  1847  went  to  reside  at  Bombay, 
and  traded  there  until  about  1856,  when  his  mind  being  in  a  diseased  state,  the 
family  came  to  Surat,  and  his  affairs  were  afterwards  carried  on  in  his  name  by 
his  eldest  son ;  that  "  Munjee-bhaee  Vacha  Ganda  died  in  1857,  and  the  affairs  of  the 
family  continued  to  be  carried  on  precisely  as  before  his  death  by  the  eldest  son, 
in  the  father's  niftae  (and  it  is  not  at  all  pretended  that  he  did  not  leave  much  more 
property  than  the  amount  of  this  suit),  until  1862,  when  the  Respondent  closed  his 
accounts  with  that  firm;  that  the  Appellant  acknowledged  his  responsibility  until 
his  father's  death,  and  had  no  proof  whatever  of  any  separation  of  his  interests 
after  that  date  (and  it  was  on  this  point  exclusively  that  the  appeal  turned); — 
the  Court  not  finding  any  proof,  or  even  any  reason  to  believe  that  any  separation 
of  Soorab-jee's  interest  took  [69]  place  before  1862,  affirmed  the  Zillah  Judge's 
decree,  with  interest  from  10th  November  last  to  the  date  of  the  decree,  at  12  per 
cent.,  and  costs,  against  the  Appellant." 

The  Appellant  and  his  brother  appealed  from  both  these  decrees,  of  the  10th 
November,  1815,  and  the  23rd  July,  1816,  to  the  Sudder  Adawlut  at  Bombay. 

In  the  meantime  the  Respondent,  finding,  from  the  Appellant  and  Munjee-bhaee's 
answers,  that  they  both  denied  having  given  any  direction  to  Horniuz-jee  to  give 
his  acceptance  for  2125  rupees,  which  athe  Respondent  had  deducted  in  his  original 
claim,  filed  a  fresh  suit  against  the  Appellant  and  his  brother  for  2125  rupees  and 
interest.  The  Appellant  alone  appeared  and  defended  this  suit.  The  only  witness 
called  by  the  Appellant  was  Hormuz-jee,  who  deposed  that  he  had  paid  no  part  of 
the  2125  rupees  to  the  Respondent.  The  Court,  after  referring  to  the  Dufter  of 
the  Respondent,  filed  in  the  former  suit,  together  with  the  proceedings  there  and  in 
the  Court  of  appeal,  by  its  judgment,  dated  the  26th  March,  1817,  decreed  the 
Appellant  and  his  brother  to  pay  the  2125  rupees,  together  with  an  equal  amount 
of  interest,  making  altogether  4250  rupees,  and  also  to  pay  the  Respondent  all  his 
costs  except  those  of  his  rejoinder. 

The  Appellant  appealed  from  this  decree  to  the  Provincial  Court,  who  confirmed 
the  same  by  their  decree  of  the  14th  April,  1818,  with  interest  at  twelve  per  cent, 
from  the  date  of  the  Zillah  Judge's  decree,  and  costs.  From  this  decree  the  Appel- 
lant again  appealed  to  the  Sudder  Adawlut  at  Bombay. 

The  appesds  of  the  Appellant  and  Munjee-bhaee  from  the  decrees  of  the  Pro- 
vincial Court  in  the  first  suit,  were  heard  together  by  the  Sudder  Adawlut  on  the 
[60]  25th  of  March,  1818.     The  Appellant  had,  in  the  course  of  the  proceedings  there, 
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put  in  as  evidence  the  Respondent's  answer  in  a  suit  instituted  hj  the  Appellant  in 
the  Zillah  Court,  for  recovering  his  share  of  the  13,000  rupees  previously  mentioned, 
in  which  the  Respondent  acknowledged  that  he  had  lent  250  rupees  to  the  Appellant, 
but  which  he  had  never  charged  in  his  account  with  Yacha  Ganda,  as  he  would  have 
done  had  the  Appellant  been  a  partner  in  that  house. 

The  decree  of  the  Sudder  Adawlut,  dated  the  25th  March,  1818,  and  the  chief 
reasons  assigned  for  the  judgment  were  thus  stated:  "  That  it  appeared,  upon  an 
examination  of  the  documents  filed  in  the  case,  that  the  accounts  between  the 
parties  were  never  regularly  compared  and  adjusted,  but  that  Koonwur-jee  oil  one 
occasion  put  ofi,  on  pretence  of  other  business,  the  examination  which  Munjee-bhaee 
prepared  to  make,  having  carried  his  Books  to  the  Respondent's  house  for  that 
purpose.  Nothing,  however,  had  transpired  to  impugn  the  correctness  of  the 
Respondent's  account;  and  upon  the  face  of  it  judgment  had  been  given  in  his 
favour  for  the  principal  amount  by  the  Surat  Adawlut,  and  afSrmed  with  interest 
by  the  Court  of  appeal.  The  account  appears  to  have  commenced  in  the  lifetime 
of  the  father  of  the  Appellants,  who,  on  his  death,  took  possession  of  his  property, 
and  of  course  became  responsible  for  his  debts.  The  account  was  afterwards  con- 
tinued in  the  name  of  the  father,  and  the  sons  have  not  proved  any  division  of  the 
family  property  and  separation  of  the  family,  or  assigned  any  good  reason  why 
one  only  of  them  should  be  responsible,  while  the  probability  is  that  the  other  is 
now  in  possession  of  most  of  the  property  of  the  father.  The  account  commenced 
with  the  father  and  continued  [61]  with  the  Children ;  and  the  sons,  as  heirs  to  the 
father,  must  be  considered  jointly  and  severally  responsible  for  whatever  pro- 
perty of  the  father  came  into  their  hands,  or  their  acquirements  in  trade  from  it. 
The  Respondent  has  satisfied  the  lower  Courts  respecting  the  different  items  com- 
posing the  account,  and  the  amount  of  the  balance  actually  due,  and  the  Sudder 
Adawlut  cannot  draw  any  line  of  distinction  between  the  brothers  for  tlie  portion 
which  each  is  to  pay,  as  it  does  not  appear  in  what  proportions  they  took  possession 
of  their  father's  property.  One  of  these  may  have  been  more  successful  in  business 
than  the  other,  but  they  appear  to  have  possessed  themselves  equally  of  their 
father's  estate,  whatever  it  may  have  been,  and  to  be  equally  re'sponsible  for  the 
account  with  the  Respondent,  for  they  are  both  equally  credited  in  the  sum  of  13,000 
rupees  in  part  of  the  said  estate. 

The  Sudder  Adawlut,  under  the  circumstances,  was  therefore,  of  opinion,  that 
the  decrees  of  the  Court  of  appeal  at  Surat,  in  cases  No.  101  and  114,  ought  to  be 
afiSrmed  with  costs ;  and  as  no  discretion  about  interest  could  be  exercised  under 
section  xii.,*  Regulation  VII.  of  1812,  it  was,  therefore,  to  be  allowed,  provided  the 
same  did  not  exceed  the  amount  principal,  as  laid  down  in  section  iv..  Regulation  I. 
of  1814  ;  t  [62]  and  the  decrees  passed  by  the  Court  of  appeal  under  dates  the  10th 
November,  1815,  and  23rd  July,  1816,  were  accordingly  aflBrmed,  with  interest  and 
costs. 

In  the  appeal  of  the  Appellant  from  the  decree  of  the  Provincial  Court  of  the 
23rd  July,  1816,  in  the  second  suit,  the  Sudder  Adawlut,  on  the  12th  May,  1819, 
afiSrmed  the  decree  appealed  from,  with  interest  and  costs. 

The  Appellant  presented  his  petition  of  appeal  to  the  King  in  Council  against 
the  several  decrees  of  the  Sudder  Adawlut  of  the  25th  March,  1818,  and  the  12th 
May,  1819,  and  prayed  tliey  might  be  reversed  for  the  following  reasons: — 

I.  Because  there  not  only  was  no  evidence  that  the  Appellant  ever  had  any 
account  with  the  Respondent  or  was  a  partner  in  the  house  of  Vacha  Ganda,  but  the 
presumption  it  afforded  led  to  a  different  conclusion. 

*  "  Sect.  xii.  If  the  Sudder  Adawlut  shall  confirm  the  decree  of  the  Provincial 
Court,  it  shall  adjudge  interest  at  the  rate  of  one  per  cent,  per  mensem,  on  all  sums 
receivable  by  the  Respondent  under  the  decree;  and  the  Sudder  Adawlut  is 
authorized  to  punish  appeals  which  may  appear  to  it  to  be  litigious,  by  a  fine  to 
Government,  proportionate  to  the  condition  of  the  party  and  the  circumstances  of 
the  case." 

t  "  Sect.  iv.  Where  the  interest  on  debts  or  on  money  lent  may  have  accumulated 
so  as  to  exceed  the  principal  money,  the  Courts  of  Adawlut  shall  not  decree  a  greater 
sum  for  interest  than  the  amount  of  such  principal  money." 
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n.  fiecause,  admitting  the  Appellant,  as  one  of  the  administrators  of  Vacha 
Ganda,  to  have  been  liable  to  the  extent  of  the  assets  received  from  him,  yet  it 
appeared,  upon  the  face  of  the  Respondent's  own  alleged  accounts,  that  a  balance  was 
due  from  him  to  Vacha  Cauda  at  the  time  of  Vacha  Ganda's  death,  and  the  Appellant 
ought  not  to  have  been  held  liable  for  an  account  kept  in  his  father's  name  many  years 
after  his  death,  without  any  proof  of  the  Appellant's  ever  having  sanctioned  such 
account. 

III.  Because  the  Respondent's  own  Books  ought  not  to  have  been  received  as 
decisive  evidence  in  his  own  favour  against  the  house  of  Vacha  Ganda,  especially 
when  it  had  been  proved  that  they  had  never  been  balanced  or  compared  with  the 
Books  of  that  house  during  the  period  in  question,  which  the  Respondent  had  actually 
possessed  himself  of,  and  had  refused  to  [63]  deliver  up  when  they  were  demanded 
of  him  by  Munjee-bhaee. 

rV.  Because  the  Respondent  ought  not  to  have  been  allowed  interest  on  the 
alleged  balance,  which  consisted  chieiiy  of  interest  upon  supposed  annual  balances 
struck  by  himself,  without  any  evidence  of  communication  with  any  member  of  the 
firm  sought  to  be  charged. 

The  Respondent,  on  the  other  hand,  submitted  that  the  appeal  ought  to  be  dis- 
missed, and  the  decrees  of  the  Sudder  Adawlut  of  Bombay  affirmed,  for  the  following 
reason: — 

Because  the  correctness  of  the  Respondent's  'ticcount-current,  and  the  joint 
liability  of  the  Appellant  and  his  brother,  Munjee-bhaee,  to  discharge  the  balance  of 
that  account,  were  sufficiently  established  by  the  evidence. 

Mr.  Miller,  K.C.,  and  Mr.  Wigram,  KC,  for  the  Appellant.  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. 

The  Vice-Chancellor  [Sir  Lancelot  Shadwell]. — On  the  6th  April,  1813,  Koonwur- 
jee  Manik-jee,  the  Respondent  in  this  appeal,  brought.his  plaint  in  the  Zillah  Court 
of  Surat  against  Munjee-bhaee  and  the  Respondent  Sorab-jee,  alleging  that  they 
had  dealings  with  him;  that  their  account-current  was  regularly  adjusted  by  their 
Gomashtahs  up  to  1860,  and  that  on  the  9th  Poos-sood,  1862,  there  was  a  balance  in  the 
Bespondent's  favour  of  rupees  7132.  1.  60.  This  claim  against  the  Defendants  was 
for  that  sum,  principal  and  interest,  equal  in  the  whole  to  rupees  13,689.  0.  75.,  from 
which  he  deducted  rupees  2125  principal  and  [64]  rupees  2070.  3.  6.  interest,  making 
rupees  4195.  3.  6.,  on  the  acceptance  of  Hormuz-jee  Bheem-jee,  who,  it  was  alleged, 
had  not  paid  the  Plaintiff  a  rea,  leaving  a  balance  against  the  Defendants  of  rupees 
9493.  19.  69. 

The  Defendants  answered  separately.  The  Appellant  denied  having  settled 
accounts  with  the  Plaintiff's  Gomashtah. 

In  support  of  his  case  the  Respondent  produced  an  e.\tract  from  his  own  accounts. 
Two  letters  were  also  put  in  evidence,  and  some  witnesses  were  examined.  The 
inference  from  the  letters  rather  was,  that  there  had  been  separate  transactions 
between  the  Respondent  and  the  Appellant.  But  there  was  no  evidence  to  show  that 
the  Appellant  was  privy  to  the  Respondent's  accounts.  The  Zillah  Court,  however, 
on  the  24th  May,  1815,  decreed  that  the  Defendants  should  pay  to  the  Plaintiff  the 
sum  of  rupees  7132.  1.  60.,  the  amount  of  the  principal  sum  claimed,  according  to 
the  Dufters  of  the  Plaintiff ;  but  refused  to  decree  interest  thereon  on  account  of 
the  Plaintiff's  having  laid  by  for  seven  years  without  prosecuting  his  demand. 

The  Respondent,  on  the  17th  October,  1815,  brought  another  plaint  in  the  Zillah 
Court  against  Mujnee-bhaee  and  the  Appellant,  to  recover  the  2125  rupees,  and 
interest,  on  account  of  the  acceptance  of  Hormuz-jee;  and  on  the  26th  March,  1817, 
the  Court  decreed  that  the  Defendants  should  pay  to  the  Respondent  the  2125  rupees, 
and  interest. 

.  The  only  evidence  in  that  suit  was,  that  it  appeared  by  the  evidence  of  Hormu»- 
jee,  and  the  Plaintiff's  Dufters  in  the  former  suit,  that  the  2125  rupees  had  not  been 
paid  to  the  Plaintiff  :  no  additional  evidence  was  offered  to  show  that  the  Defendants 
could  be  bound  by  the  Plaintiff's  accounts. 

[66]  The  Respondent  appealed  to  the  Provincial  Court  against  the  decree  of  the 
24th  of  May,  1815,  because  interest  had  not  been  allowed  him  on  the  sum  recovered,and 
the  Provincial  Court,  on  the  10th  November,  1815,  decreed  the  Appellant  and  Munjee- 
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bhaee  to  pay  the  interest  which  had  been  disallowed  by  the  Zillah  Court,  and  the 
costs  of  the  appeal. 

The  Appellant  appealed  to  the  Provincial  Court  from  the  decree  of  the  24tli 
May,  1815;  but  on  the  23rd  of  July,  1816,  the  Provincial  Court  aflSrmed  the 
decree. 

The  Appellant  also  appealed  to  the  Provincial  Court  from  the  decree  of  the  26th 
March,  1817 ;  but  on  the  14th  April,  1818,  the  Provincial  Court  afiBrmed  it. 

Upon  three  distinct  appeals  to  the  Sudder  Dewanny  Adawlut,  in  two  of 
which  Sorab-jee  was  sole  Appellant,  and  in  the  third,  he  and  Munjee-bhaee  were 
joint  Appellants  from  the  three  decrees  of  the  Provincial  Court, — those  decrees  were 
affirmed  with  costs  by  three  decrees ;  two  of  the  25th  of  March,  1818,  and  one  of  the 
12th  of  May,  1819.  The  Appellant,  Sorab-jee,  has  presented  his  appeal  to  His 
Majesty  in  Council  against  those  decrees  of  the  Sudder  Dewanny  Adawlut.  It  is  to  be 
observed,  that  if  the  first  decree  of  the  Zillah  Court  were  right,  its  second  decree 
might  be  right  also,  for  the  claim  for  the  sum  of  2125  rupees,  and  interest,  rested 
on  the  same  ground  as  the  claim  by  the  first  plaint ;  and  if  those  decrees  were  right, 
the  decree  of  the  Provincial  Court  upon  the  appeal  of  Koonwur-jee  Manik-jee,  for  the 
interest  disallowed  by  the  Zillah  Court  might  be  right  also ;  but  if  the  decree  of  the 
Zillah  Court  upon  the  first  plaint  was  wrong,  then  that  plaint,  as  well  as  the  plaint 
in  the  second  suit  in  the  Zillah  Courts,  and  the  appeal  of  Koonwur-jee  [66]  Manik- 
jee  to  the  Provincial  Court,  should  have  been  dismissed  with  costs. 

No  evidence  was  brought  before  the  Provincial  Court,  or  the  Sudder  Dewanny 
Adawlut,  which  was  not  before  the  Zillah  Court,  so  that  the  decrees  can  only  be 
supported  by  holding  that  one  party  producing  his  own  books  of  account  can  bind 
the  other.  But  such  a  proposition  is  utterly  untenable,  and  the  result  is  that  all 
the  eight  decrees  of  the  Sudder  Dewanny  Adawlut  Courts  are  wrong ;  that  the  three 
decrees  complained  of  must  be  reversed  as  to  the  Appellant,  but  without  costs ;  and 
the  decrees  of  the  Provincial  and  Zillah  Courts  be  reversed  so  far  as  they  direct 
the  Appellant,  Sorab-jee,  to  pay  principal,  interest,  or  costs.  But  the  two  original 
plaints  in  the  Zillah  Court,  and  the  Respondent's  appeal  to  the  Provincial  Court, 
must,  as  against  the  Appellant,  Sorab-jee,  be  dismissed  with  costs. 

[See  Kirkland  v.  Modee  Pestonjee  Khoorsedjee,  1841-43,  3  Moo.  Ind.  App.  226, 
227 ;  Rod.  Sri  Kishen  v.  Rai  Hurt  Kithen,  1853,  5  Moo.  Ind.  App.  443,  446.] 


[67]  JANNOKEE  BOSS,— Appellant ;  The  KING,  at  the  prosecution  of  BINDABUN 
BOSS,— Respondent  *  [December  1,  1836]. 

On  appeal  from  the  Supreme  Court  of  Judicature  at  Fort  WUliaan,  in  Bengal. 

Under  the  general  jurisdiction  of  the  Supreme  Court  at  Calcutta,  a  person 
though  resident  at  Benares  is  liable  to  its  jurisdiction,  if  privy  to  and  co- 
operating in  a  misdemeanor  committed  within  it  [1  Moo.  (Ind.  App.)  80]. 

Where,  therefore,  a  party  resident  at  Benares  was  indicted  with  others  before  the 
Supreme  Court  for  a  conspiracy,  in  procuring  the  Prosecutor  to  be  arrested 
in  a  fictitious  action  at  law,  and  the  instructions  for  the  arrest  were  proved 
to  the  satisfaction  of  the  jury,  to  have  originated  with  the  Appellant,  it 
was  held  by  the  Judicial  Committee  that  the  offence  being  completed  within 
the  jurisdiction  of  the  Supreme  Court  at  Calcutta,  that  Court  had  rightly 
assumed  jurisdiction  over  the  parties  privy  to  it;  though,  from  the  slight 
nature  of  the  evidence,  they  directed  a  new  trial  [1  Moo.  (Ind.  App.)  82-85]. 

The  Appellant,  who  was  a  native  of  Benares,  in  the  district  of  Benares,  in  the 
East  Indies,  was,  in  the  month  of  August,  1829,  tried  at  Calcutta,  before  the  Supreme 
Court  of  Judicature,  upon  an  indictment,  wherein  he  and  one  Ramchunder  Day, 
and  four  other  persons,  (all  natives  of  India,  but  all  of  them,  except  the  Appellant, 
persons  resident  in  Calcutta,)  were  charged  with  having  unlawfully  conspired  to 

*  Present :  Lord  Brougham,  the  Vice-Chancellor,  Mr.  Justice  Bosanquet,  the 
Chief  Judge  of  the  Court  of  Bankruptcy,  and  Sir  Alexander  Johnston. 
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procure  the  imprisonment,  or  detention  in  prison,  of  Bindabun  Doss,  the  Prosecutor, 
(also  a  native  of  India,)  by  falsely  and  maliciously  causing  an  action  at  law  to  be 
brought  against  him  by  and  in  the  name  of  the  said  Ramchunder  Day,  for  the 
recovery  of  a  sum  of  money  falsely  alleged  to  be  due  to  the  latter. 

[68]  The  Appellant  had  always,  from  the  time  of  his  birth,  resided  in  Benares, 
his  native  place,  and  until  after  the  trial  of  this  indictment,  he  had  never  been  to 
Calcutta,  or  to  any  place  within  several  hundred  miles  of  Calcutta. 

On  the  6th  August,  1829,  the  trial  of  the  Appellant  was  ordered  to  proceed  in  his 
absence,  he  being  unable  to  leave  his  house  at  Benares  by  reason  of  ill  health. 

At  such  trial  three  of  the  Defendants,  Ramchunder  Day,  Hullodhur  Doss,  and 
Cossinanth  Doss,  forfeited  their  recognizances  for  want  of  appearance; — against 
the  other  three  Defendants,  the  Appellant,  Juggernath  Sing,  and  Assah  Sing,  the 
jury  returned  a  verdict  of  guilty. 

The  evidence  in  support  of  the  prosecution  consisted  of  certain  exhibits,  being  the 
proceedings  in  the  said  action  against  the  Prosecutor,  and  of  the  parole  evidence 
of  eight  witnesses. 

The  evidence  of  the  six  first  witnesses  did  not  in  the  slightest  degree  tend  to 
implicate  the  Appellant  in  the  alleged  conspiracy. 

The  seventh  witness  for  the  prosecution  was  one  Gunnesh  Bhutt,  who  stated  that 
in  the  month  of  Choyt  (this  month  answers  to  our  months  of  March  and  April,  com- 
mencing  about  the  middle  of  March  and  ending  about  the  middle  of  April),  the 
Appellant  and  himself  were  residing  at  Benares :  that  one  day  (but  on  what  day 
the  witness  could  not  recollect)  he  was  going  from  his  own  house  to  the  house  of 
one  Hurrackchund,  who  lived  in  Benares,  and  near  the  Prosecutor's,  when  the  Appel- 
lant called  out  to  him,  and  addressed  him  in  the  following  terms :  "  Your  Baboo  or 
Master,"  (meaning  the  Prosecutor,)  "  is  going  [69]  to  Calcutta ;  what  is  the  use  of  his 
going  t    Let  him  take  20,000  rupees,  and  give  a  ruSanama  "  (Deed  of  compromise). 

This  witness,  in  his  cross-examination,  admitted  that  he  was  then  in  the  service 
and  pay  of  the  Prosecutor ;  that  he  had  been  in  such  service  and  pay  for  seventeen 
years;  and  that  he  had  been  attached  to  the  Prosecutor  from  the  time  when  he  was 
twelve  or  fourteen  years  of  age. 

The  eighth  and  last  witness  for  the  prosecution  was  one  Munkuram  Doss;  he 
described  himself  as  being  a  Gomashtah  or  Agent  to  Merchants ;  that  he  had  known 
the  Appellant  twenty-five  years ;  that  he  remembered  the  circumstance  of  the  Prose- 
cutor being  arrested ;  (this  arrest  took  place  in  or  about  the  latter  end  of  July  or 
beginning  of  August,  1828  ;)  that  he,  the  witness,  saw  the  Appellant  about  that  time ; 
that  he  was  passing  along;  that  the  Appellant  was  at  a  window  of  his  house;  that 
the  Appellant  called  him,  the  witness,  and  said,  "  I  hear  you  are  going  to  Calcutta 
with  Bindabun ;  do  not  go  ;  if  you  do  go  you  will  be  put  to  trouble  for  nothing,  and 
will  reap  no  benefit.  He  is  going  from  here  in  custody;  other  complaints  may 
then  be  made,  and  he  will  not  get  his  liberty.  Enter  into  my  service,  and  I  will 
give  you  good  wages." 

Tlie  witness  then  proceeded  to  state,  that  he  refused  such  oSer ;  that  before  this 
time  the  Prosecutor  had  asked  him  to  go  to  Calcutta,  and  that  he,  the  witness,  had 
agreed  so  to  do.  The  Apptellant  showed  me  (added  the  witness)  a  letter,  and  said, 
"  Very  well ;  here  is  a  letter  informing  me  that  when  he  gets  down  other  complaints 
will  be  preferred  against  him."  The  Appellant  (continued  the  same  witness)  said, 
"  I  have  also  written  to  Calcutta,  directing  that  when  he  reaches  he  shall  not  obtain 
his  liberty." 

[70]  This  witness,  in  his  cross-examination,  said,  "  I  used  occasionally  to  call  at 
the  Cootee, — no  one  else  was  with  me ;  Jannokee  (the  Appellant)  was  sitting  up-stairs ; 
I  went  up  to  him ;  there  were  a  number  at  the  gate,  not  up-stairs  where  he  was ;  I 
don't  know  the  names.  Peons,  and  servants,  and  so  forth.  He  never  before  called 
me  in  that  manner;  I  had  been  occasionally  there  before.  Bindabun  had  then 
been  arrested  seven  or  eight  days ;  I  had  not  entered  into  his  employ  before  he  came 
down  to  Calcutta ;  one  day  when  I  went  to  him,  previously  to  his  being  arrested,  he 
asked  me  if  I  was  willing  to  go  down  to  Calcutta  on  his  behalf.  I  was  aware  of  the 
mode  of  conducting  business  in  the  native  Court,  not  in  this  Court.  The  object  was 
to  send  me  down  to  Mr.  Goldsworthy,  (the  Prosecutor's  Attorney,)  and  to  have  me 
with  Mr.  Goldsworthy  when  Bindabun  went  to  gaoL" 

27 


Digitized  by 


Google 


I  MOOSE  nro.  APP^  n    jannokee  doss  v.  bindabun  doss  [1836] 

Upon  this  evidence  the  Appellant  was  found  guilty. 

On  the  26th  of  October,  1829,  the  Appellant  moved  for  a  new  trial;  and  by  his 
affidavit  stated  that  he  had  never,  until  after  the  time  of  such  conviction,  quitted 
Benares  since  his  birth;  that  in  August,  1826,  he  employed  Juggernauth  Sing  to 
act  as  his  Agent  in  Calcutta  in  the  general  management  of  his  affairs  there;  that 
being  ignorant  of  the  law  of  England,  and  of  the  form  of  proceeding  in  the  Supreme 
Court  at  Calcutta,  he  had  always  entrusted  the  care  and  management  of  all  such 
legal  proceeding  in  that  Court  as  he  might  be  interested  in  to  an  Agent ;  that  Jugger- 
nauth Sing,  as  such  Agent,  had  employed  several  Solicitors  on  the  Appellant's 
behalf,  and  had  even  changed  such  Solicitors  without  having  previously  com- 
municated with  the  Appellant  upon  the  subject.  That  in  March,  1828,  a  native 
writer,  whom  he  had  never  [71]  before  seen,  and  with  whom  he  was  wholly  unac- 
quainted, arrived  at  Benares  with  a  letter  from  Juggernauth  Sing,  stating  the 
bearer  had  come  to  Benares  for  the  purpose  of  serving  some  summonses  or  sub- 
poenas upon  the  Prosecutor,  and  requesting  the  Appellant  to  cause  the  same  to  be 
served  accordingly ;  and  that  in  consequence  of  such  request,  he  ordered  one  of  bis 
servants  to  accompany  the  said  native  writer,  and  point  out  to  him  the  person  of 
the  Prosecutor  ;  and  that  in  May,  1828,  he  received  another  letter  from  Juggernauth 
Sing,  informing  him  that  a  writ  of  attachment  had  been  issued  against  the  Pro- 
secutor, and  requiring  him,  the  Appellant,  to  assist  in  executing  the  same;  and 
that  he,  therefore,  in  the  performance  of  what  he  considered  his  duty,  directed  one 
of  his  servants  to  point  out  to  the  officer  who  had  the  charge  of  such  writ  the  person 
of  the  Prosecutor.  That  he  had  for  many  years  led  a  very, retired  life,  and  that 
during  the  four  last  years  he  had  not  quitted  his  house  more  than  ten  or  fifteen  times 
altogether,  and  that  during  such  period  he  had  not  once  been  absent  from  his 
house  for  more  than  an  hour  at  a  time ;  and  that  he  had  given  strict  orders  (which 
had  been  observed)  to  his  door-keepers,  during  the  whole  of  such  period,  not  to  admit 
any  person  into  his  house  at  Benares,  until  one  of  such  door-keepers  (some  of  whom 
were  always  stationed  at  the  gate)  should  have  previously  informed  him  of  the 
name  and  quality  of  the  party  seeking  admittano*  That  he  did  not  know  and  was 
not  acquainted  with  any  person  called  Gunnesh  Bhutt ;  and  that  he  never,  either  in 
the  month  of  Choyt,  in  the  Bengal  year  1235,  or  at  any  other  time,  conversed  or 
spoke  to  such  last-mentioned  person,  or  to  any  person  called  Munkuram  Doss ;  he 
[72]  denied  that  he  had  ever  said  to  the  said  Gunnesh  Bhutt  that  his  Master,  Binda- 
bun,  was  going  to  Calcutta,  or  that  he  had  ever  uttered  any  words  to  the  like  effect ; 
or  that  he  had  ever  asked  the  said  Gunnesh  Bhutt  what  was  the  use  of  the  said 
Bindabun  going  to  Calcutta  ;  or  had  ever  asked  any  other  question  to  the  like  effect ; 
or  that  he  had  ever'  proposed  or  offered,  through  Gunnesh  Bhutt,  or  through  any 
other  person  or  persons,  to  give  the  said  Bindabun  20,000  rupees,  or  any  other 
sum  of  money,  or  that  he  had  ever  made  any  other  proposal  or  offer  to  that  or  the 
like  effect ;  that  he  had  never  held  any  conversation  with  the  said  Gunnesh  Bhutt  on 
the  subject  of  the  said  Bindabun,  or  of  any  compromise,  or  on  the  subject  of  the 
said  Bindabun  and  the  said  Gunnesh  Bhutt,  or  either  of  them,  proceeding  to  Cal- 
cutta ;  and  that  to  the  best  of  his  belief,  he  had  never  conversed  with  the  said 
Gunnesh  Bhutt  on  any  subject  whatever,  and  that  the  said  Gunnesh  Bhutt  was  en- 
tirely unknown  to  him,  and  that  he  never  knew  that  any  person  of  that  name  had 
ever  been  in  the  service  of  the  Prosecutor. 

That  he  was  in  like  manner  wholly  unacquainted  with  any  person  named 
Munkuram  Doss,  and  that  he  never  called  or  spoke  to  any  person  named  Munkuram 
Doss,  from  any  window  or  other  part  of  his  house;  that  he  never  said  to  the  said 
Munkuram  Doss  that  he  had  heard  that  the  said  Munkuram  was  going  to  Cal- 
cutta with  the  Prosecutor ;  that  he  never  said  to  the  said  Munkuram  "  Do  not  go," 
or  any  words  to  the  like  effect ;  that  he  never  said  to  the  said  Munkuram,  "  that  if 
he  went  to  Calcutta  he  would  be  put  to  trouble  for  nothing,  and  would  reap  no 
benefit,"  or  any  words  to  the  like  effect ;  that  he  did  not  then,  or  at  any  other  time, 
say  to  the  said  Munkuram,  or  to  any  other  per-[73]-son,  "  that  the  Prosecutor  was 
then  going  from  Benares  in  custody,  or  that  other  complaints  would  or  might  then 
or  thereafter  be  made,  and  that  the  said  Prosecutor  would  not  get  his  liberty,"  or 
any  words  to  the  like  effect ;  that  he  never  asked  the  said  Munkuram  to  enter  into 
his  service,  or  offered  to  take  the  said  Munkuram  into  his  service ;  that  he  never 
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offered  to  give  the  said  Munkuram  any  wages ;  that  he  never  produced  or  shewed 
any  letter  to  the  said  Munkuram,  or  said  to  him,  "  Very  well,  here  is  a  letter  in- 
forming me  that  when  Bindabun  gets  down,  other  complaints  will  be  preferred 
against  him,"  or  any  words  to  the  like  eSect ;  that  he  never  said  to  the  said  Mun- 
kuram that  he  had  written  to  Calcutta,  directing  that  when  Bindabun  reached  Cal- 
cutta he  should  not  obtain  his  liberty,  or  any  words  to  the  like  effect;  that  he 
never  wrote  to  any  such  effect  on  that  or  any  occasion  to  any  person  or  persons, 
either  at  Calcutta  or  elsewhere,  respecting  the  said  Bindabun ;  that  he  never  called 
to  the  said  Munkuram  from  either  of  the  windows  of  his  house,  or  asked  or  desired 
the  said  Munkuram  to  come  up-etairs  j  and  that  the  said  Munkuram  never  came  to 
him,  or  conversed  with  him,  in  any  part  of  his  said  house ;  and,  to  the  best  of  his 
belief,  the  said  Munkuram  never  was  in  his  house. 

That  the  evidence  or  testimony  which  was  given  by  the  said  Gunnesh  Bhutt,  and 
Munkuram  Doss,  at  the  trial  of  the  said  indictment,  so  far  as  related  to  the  alleged 
conversations  with  him  respecting  the  said  Prosecutor,  was  utterly  false. 

That  be  never  entertained  any  design  or  intention  of  causing  the  said  Pro- 
secutor to  be  arrested,  or  confined,  or  detained  at  Calcutta,  either  on  the  occasion 
or  iB  the  manner  in  the  said  indictment  stated,  or  at  any  other  [74]  time,  or  in  any 
other  manner;  and  that  he  never  communicated  such  intention  or  design  to  any 
I<er8on  or  persons  whomsoever. 

That  he  never  was  informed  by  any  person  or  persons  that  any  such  design 
was  entertained  by  any  person  or  persons;  that  he  never,  directly  or  indirectly, 
abetted  or  encouraged,  or  counselled,  or  advised  any  such  design  or  intention, 
and  that  he  never  was  in  any  manner  privy  thereto;  that  he  never,  directly  or  in- 
directly, ordered,  counselled,  advised,  or  encouraged  the  said  Juggernauth  Sing, 
Assah  Sing,  Ramchunder  Day,  HuUodhur  Doss,  and  Cossinanth  Doss,  or  any  or 
either  of  them,  or  any  person  or  persons  whomsoever,  to  bring  any  action  or  institute 
any  suit  against  the  said  Prosecutor  for  recovering  or  compelling  the  payment  of 
ticca  rupees  twelve  thousand,  or  any  other  sum  of  money. 

That  it  was  wholly  unknown  to  him  how,  or  why,  or  when,  or  wherefore,  the 
action  stated  in  the  said  indictment  against  the  said  Prosecutor,  at  the  suit  of  Ram- 
chunder Day,  was  commenced. 

That  Bheecom  Sing,  Chota  Ramjeewun,  Furzaud  Ally,  Meer  Rajeb  Ally,  and 
Burra  Ramjeewun,  were  his  door-keepers,  and  were  stationed  at  the  gate  of  his 
house  at  Benares,  and  were  all  respectively  in  his  service  as  such  door-keepers 
before  and  during  the  whole  of  the  said  month  of  Choyt,  and  at  and  before  and 
after  the  time  when  the  said  Bindabun  was  arrested  at  Benares  under  the  said  writ 
of  attachment. 

And  the  said  Bheecom  Sing,  Chota  Ramjeewun,  Furzaud  Ally,  Meer  Rajeb  Ally, 
and  Burra  Ramjeewun,  (the  Appellant's  said  door-keepers,)  by  their  affidavit  stated, 
that  they  had  been  in  the  Appellant's  service,  as  his  door-keepers,  for  the  last  six 
years  and  upwards;  [75]  and  ihat  during  such  period  three  of  them  at  the  least 
had  always  remained  stationed  at  the  gate  of  the  Appellant's  said  house.  They  con- 
firmed the  Appellant's  statement  as  to  his  retired  mode  of  life,  and  the  situation  of 
hid  house  and  its  windows;  and  stated,  that  to  the  best  of  their  belief  neither  the 
said  Gunnesh  Bhutt  nor  Munkuram  Doss,  had  ever,  during  the  last  four  years  and 
upwards,  entered  .or  called  at  the  Appellant's  said  house,  or  been  addressed  from  any 
of  its  windows ;  and  that  if  they,  the  said  Gunnesh  Bhutt  and  Munkuram  Doss  or 
either  of  them,  had  so  entered,  called,  or  been  addressed,  they,  the  said  door-keepers, 
or  some  of  them,  must  have  known  it. 

Several  witnesses  swore  that  bribes  had  been  offered  them  if  they  would  give 
evidence  upon  the  trial  of  the  said  indictment  against  the  Defendants. 

The  Court  refused  to  grant  the  Appellant  a  new  trial,  but  gave  him  leave  to  appeal 
to  His  Majesty  in  Council. 

Under  the  above  circumstances,  it  was  contended,  on  the  part  of  the  Appellant, 
that  the  indictment  against  him  should  be  quashed,  or  that  the  verdict  which  has  been 
pronounced  against  him  should  be  set  aside  for  the  following  reasons: — 

I.  Because  the  Appellant  was  not  a  person  in  any  manner  subject  to  the  juris- 
diction of  the  Supreme  Court,  either, generally  or  in  a  special  character,  and  the 
indictment  averred,  as  is  -isual    and  necessary,  to  show  the  jurisdiction  of  the 
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Court,  "  That  the  Appellant  and  the  seyeral  personB  accused,  committed  the  several 
offences  and  misdemeanors  therein  specified,  at  Fort  William  in  Bengal,  and, 
therefore,  were  persons  severally  and  respectively  subject  and  amenable  to  the 
jurisdiction  of  the  Supreme  Court  for  the  offences,  [76]  etc."  Whereas  the  Appel- 
lant had  not,  at  the  time  of  the  commission  of  the  overt  acts  of  conspiracy  stated  in 
the  indictment,  ever  been  at  Calcutta,  and  that  even  if  the  evidence  applicable  to  the 
Appellant  had  been  true,  it  did  not  tend  to  prove  the  commission  of  the  offence 
charged  upon  him  at  Calcutta,  so  as  to  render  him  amenable  to  the  jurisdiction 
of  the  Supreme  Court  for  the  said  offence:  and  if  guilty  of  the  offence  charged 
against  him,  he  was  amenable  to  the  jurisdiction  of  the  Criminal  Court,  established 
under  the  British  authority  at  Benares,  where  he  resided. 

II.  Because,  supposing  the  Supreme  Court  to  have  had  such  jurisdiction  to  try 
the  Appellant,  the  evidence  against  the  Appellant  was  insufficient  to  warrant  the 
verdict  found  by  the  jury. 

III.  Because,  under  the  circumstances  of  this  accusation,  sufficient  grounds  were 
laid  before  the  Supreme  Court  to  call  upon  that  Court  to  direct  a  new  trial,  in  a  case 
where  the  verdict  and  judgment  would  be  so  injurious  to  the  character  of  the 
Appellant. 

Mr.  Serjeauit  Spankie,  and  Mr.  Tennant,  for  the  Appellant. — The  Court  below 
exceeded  their  jurisdiction  in  taking  cognizance  of  the  offence  charged  against  the 
Appellant.  The  indictment  averred  that  the  Appellant  committed  the  several 
offences  and  misdemeanors  therein  specified  at  Fort  William  in  Bengal.  Whereas 
the  Appellant,  at  the  time  of  the  alleged  commission  of  the  offence,  had  never  been 
at  Calcutta,  and  was  resident  at  Benares,  without  the  jurisdiction  of  the  Supreme 
Court..  By  the  Act,  13th  Geo.  Ill,  c.  63,  the  limits  of  the  [77]  Supreme  Court  in 
Criminal  matters  are  defined,*  and  were  very  fully  discussed  in  Sir  Elijah  Impey's 
case  (Pari.  Hist.,  vol.  xxvi.,  p.  1335). 

The  indictment  against  the  Appellant  and  the  other  Defendants  was  for  un- 
lawfully conspiring  to  procure  the  imprisonment  of  Bindabun  Doss,  the  Prosecutor, 
by  falsely  and  maliciously  causing  an  action  at  law  to  be  brought  against  him.  The 
alleged  conspiracy  is  therefore,  the  gravamen  of  the  charge,  and  constitutes  a 
misdemeanor.  We  admit  that  it  is  not  necessary  to  set  out  the  overt  acts  which 
constitutes  the  offence;  and  provided  it  is  completed,  and  the  party  ccMnmitting 
the  overt  acts  is  within  the  jurisdiction,  he  is  amenable  to  the  Court.  But  in  this 
case  the  overt  act  charged  was  not  committed  within  the  jurisdiction,  nor  was  the 
party  even  liable  or  amenable  to  it. 

Where  two  persons  conspire  to  do  a  criminal  act,  one  of  whom  is  resident  within 
the  jurisdiction  of  the  Supreme  Court  at  Calcutta,  but  the  other  not,  the  party  so 
resident  can  alone  be  made  liable  to  the  process.  The  other  must  be 
tried  for  the  offence,  if  it  be  any,  in  the  country  in  which  he  is 
resident.  A  con-[78]-8piracy  is  a  constructive  act,  and  must  be  so  charged. 
The  publication  of  a  libel,  in  The  King  v.  Johmon,  (7  East,  65),  was  held 
to  be  in  London,  though  the  letter  issued  in  Dublin,  and  the  Agent  of  the  Defendant, 
being  within  the  jurisdiction  of  the  Court  of  King's  Bench,  was  held  amenable  to  that 
Court.  We  admit  that  the  question  of  jurisdiction  must  turn  upon  the  wording  of 
the  Charter,  but  the  construction  taken  by  the  Court  below  has  never  yet  been  put 
apon  it. 

The  evidence,  if  admitted  to  its  full  weight,  is  too  slender  to  support  a  charge 

*  The  clause  in  the  Charter  granted  in  pursuance  of  that  Act,  26th  March,  1 774, 
is,  "  And  we  do  hereby  grant,  ordain,  and  appoint,  that  the  Supreme  Court  of 
Judicature  at  Fort  WiUiam  in  Bengal  shall  be  at  all  timea  a  Court  of  record,  and 
shall  be  a  Court  of  oyer  and  terminer,  and  gaol  delivery,  in  and  for  the  town  of 
Calcutta  and  factory  of  Fort  William  in  Bengal,  and  the  limits  thereof,  and  the 
factory  subordinate  thereunto;  and  shall  have  like  power  and  authority,  as  Com- 
missioners or  Justices  of  oyer  and  terminer  and  gaol  delivery  have  or  may  exercise 
in  that  part  of  Great  Britain  called  England,  to  inquire  by  the  oaths  of  good  and 
sufficient  men,  of  all  treasons,  murders,  and  other  felonies,  forgeries,  perjuries, 
trespass,  and  other  crimes  and  misdemeanors,  heretofore  had,  done,  or  committed, 
or  which  shall  hereafter  be  had,  done,  or  committed  within  the  said  town  or  factory, 
and  the  limits  aforesaid,  and  the  factories  subordinate  thereto." 
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of  conspiracy.  Two  only  of  the  witnesseB  say  anything  against  the  Appellant, 
Gunnesh  Bhutt  and  Munkuram  Dow ;  the  first  speaks  to  a  declaration  of  the 
Appellant,  that  the  Prosecutor  was  going  to  Calcutta,  advising  him  to  take  20,000 
rupees,  and  give  a  Ruffanama,  which  is  a  deed  of  compromise,  and  implies  that  there 
was  an  equity  suit  pending  between  the  parties  at  the  time :  while  the  second  witness, 
Munkuram  Doss,  speaks  at  most  only  to  the  threat  of  issuing  an  attachment.  How 
can  that  be  constructed  into  a  conspiracy?  It  is  of  every-day  occurrence.  It  is 
impossible  to  draw  an  inference  of  criminality  from  such  testimony.  The  whole 
evidence  is  mere  inference  from  supposed  conversations ;  no  single  act  is  shown  to 
have  been  done  either  by  or  at  the  instance  of  the  Appellant. 

The  Court  below,  in  refusing  a  new  trial,  acted  on  a  misconception  of  the  rule 
laid  down  in  ZVte  King  v.  Lord  Cochrane,  (3  Mau.  and  Sel.,  10  n.)  where  it  was 
held,  that  in  moving  for  a  new  trial,  all  the  Defendants  ought  to  appear,  to  prevent 
the  possibility  of  collusion. 

The  Attorney-General  (Sir  John  Campbell)  and  Mr.  Wightman,  for  the  Crown. 

[79]  Admitted  that  the  evidence  was  very  slight,  but  contended  that  if  the 
Appellant  was  guilty  of  a  conspiracy  at  all,  he  was  guilty  in  Calcutta,  though, 
as  be  could  not  anticipate  the  evidence  that  was  given  against  him,  and  could 
not  be  prepared  to  contradict  it,  he  ought  on  that  account  to  have  had  the  benefit 
of  a  new  trial. 

Mr.  Justice  Boaanquet: — The  Appellant  in  this  case,  having  been  convicted  upon 
an  indictment  for  conspiring,  with  others  at  Calcutta,  wrongfully  to  cause  the 
Prosecutor  to  be  arrested  and  imprisoned  without  reasonable  or  probable  cause, 
applied  to  the  Supreme  Court  for  a  new  trial,  which  was  refused;  but  the  Court, 
pursuant  to  the  17th  section  of  the  Charter  of  the  26th  March,  1774,  gave  him  leave 
to  appeal  from  that  refusal  to  His  Majesty  in  Council.  Upon  the  hearing  of  this 
appeal  three  points  were  made:  — 

First,  that  the  caption  of  the  indictment  was  defective,  for  want  of  stating  that 
the  indictment  had  been  found  by  twelve  jurors. 

Second,  that  as  the  Appellant,  a  native  of  Benares,  had  never  been  in  Calcutta, 
and  was  actually  resident  at  Benares  when  the  offence  was  committed,  he  was  not 
subject  to  the  jurisdiction  of  the  Supreme  Court.     And, 

Third,  that  the  evidence  given  at  the  trial  was  insufficient  to  support  the  con- 
viction, or  at  least,  that  upon  the  weakness  of  that  evidence,  and  tlie  atffidavits 
adduced  in  contradiction  to  it,  the  Appellant  was  entitled  to  a  new  trial. 

The  first  of  these  points  is  not  a  matter  for  consideration  upon  this  occasion, 
which  is  an  appeal  from  [80]  a  refusal  of  the  Court  below  to  grant  a  new  trial. 
No  motion  in  arrest  of  judgment  was  made  in  the  Suprrane  Court,  and  no  judgment 
has  been  given.  If  the  Appellant  should  be  called  upon  to  receive  judgment,  he 
may,  if  advised,  move  to  arrest  the  judgment,  and  the  Court  will  deal  with  that 
motion  as  may  be  thought  fit.  The  second  point  respecting  the  jurisdiction  of  the 
Court  i»  involved  in  the  question,  whether  the  charge  of  the  Appellant  having  in 
Calcutta,  conspired  with  others,  for  the  purpose  stated  in  the  indictment,  was 
sufficiently  proved.  The  offence  with  which  the  Appellant  is  charged  is  a  mis- 
demeanor; and  if  he,  though  resident  at  Benares,  was  privy  to,  and  persevered 
and  co-operated  in,  a  conspiracy  with  others,  who  were  in  Calcutta,  to  cause  the 
Prosecutor  to  be  wrongfully  arrested  there,  he  was  guilty  of  that  misdemeanor, 
and  was  chargeable  with  having  committed  it  in  Calcutta,  under  the  general  juris- 
diction of  the  Supreme  Court  over  all  persons  who  commit  offences  there. 

This  very  point  was  lately  decided  in  this  place,  upon  an  appeal  from  Bombay, 
in  the  case  Pooneakhoty  Moodeliar  v.  The  King  (3  Enapp's  P.C.  Cases,  348),  who 
was  indicted  for  uttering  a  forged  receipt  in  Bombay,  which,  by  the  53rd  Geo.  Ill, 
c.  155, 8. 115,  is  made  a  misdemeanor.  He  was,  at  the  time  when  the  offence  was  com- 
mitted, at  a  great  distance  from  Bombay. 

Two  questions  were  argued  with  respect  to  the  jurisdiction;  first,  whether  the 
Defendant  was  subject  to  the  general  and  local  jurisdiction  of  the  Court ;  and,  second, 
if  not,  whether  he  was  subject  to  the  personal  jurisdiction  in  respect  of  his  service  ren- 
dered to  the  East  India  Company.  The  second  ground  was  not  relied  on  by  th.' 
Advocate-General  in  the  Court  below,  [81]  who  had  professedly  put  the  case  upon  the 
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first  ground ;  and  the  Judicial  Committee  thought  it  quite  unnecessary  to  pronounce 
any  opinion  upon  the  second  ground,  being  of  opinion  that  the  fact  of  the  case 
established  the  point,  that  the  offence  charged  in  the  indictment  was  committed  in 
Bombay. 

After  examining  the  evidence  at  considerable  length,  the  Committee  expressed 
their  opinion,  that  the  jury  were  warranted  in  finding  that  Pooneakhoty  was  privy 
to  the  transactions,  and  consequently  was  a  participator  in  the  misdemeanor.  The 
question,  therefore,  arises,  whether,  the  Appellant  being  a  participator  in  this  mis- 
demeanor, he  could  be  charged  with  having  committed  the  offence  in  Calcutta. 
Now,  it  has  been  repeatedly  decided,  that  where  a  misdemeanor  is  completed,  the 
offence  may  be  charged  to  have  been  committed.  A  variety  of  authorities  may  be 
found  upon  the  subject;  several  of  them  are  cases  when  the  jurisdictions  within 
which  the  different  parts  of  the  transaction  occurred,  were  of  totally  different 
kinds ;  notwithstanding  which  the  indictment  has  been  supported  in  the  place  where 
the  offence  has  been  laid,  such  being  the  place  in  which  the  misdemeanor  was  com- 
pleted. There  are  cases  of  nuisance,  of  libel,  of  fraud,  of  cheat,  and  of  conspiracy. 
The  authorities  referred  to  were  Hawkins'  P.C,  Book  ii,  c.  25,  s.  47 ;  Rex  v.Johnson 
(7  East,  65) ;  The  King  v.  Brinac  (4  East,  164) ;  The  King  v.  Coombes  (1  East,  P.C,  c. 
5),  8.  131 ;  1  Leach,  Cro.  Cas.,  432.  Supposing,  therefore,  it  was  said  to  be  of  an 
ordinary  person,  whether  a  native  of  the  Provinces,  or  a  Portuguese,  or  any  other 
Foreigner,  and  to  have  proved  the  offence  to  be  committed,  there  is  no  doubt  he  would, 
on  the  authority  of  these  cases,  have  been  liable  to  be  prosec.uted  for  the  [82] 
Statute  misdemeanor  completed  in  Bombay,  as  a  person  subject  to  the  general  juris- 
diction of  the  Recorder's  Court.  It  was  further  suggested,  however,  in  that  case, 
that  the  Defendant  was  not  subject  at  all  to  the  jurisdiction  of  the  Court  of  the 
British  Government,  because  he  was  resident  out  of  the  British  rule,  and  within  the 
dominions  of  the  Nabob  of  Arcot,  an  independent  Prince;  but  whether  he  was  or 
was  not  in  the  service  of  the  East  India  Company,  he  was  subject  to  the  personal 
jurisdiction  of  the  Court,  as  it  was  said  to  be  clear  that  he  was  employed  in  the 
care  of  the  British  forces  then  engaged  in  the  Dewanny,  under  the  authority  of  the 
British  Governor,  though  in  the  dominions  of  a  native  Prince ;  he  was,  therefore, 
under  the  protection  of  the  British  laws,  and  consequently  owed  obedience  to  them, 
according  to  the  well-known  maxim  of  law,  "  Proteetio  trahit  tuhjeetionem  et  mhjectio 
trahit  proteetionem,"  and  having  been  guilty  of  an  offence,  which  was  committed 
by  his  procurement  within  the  local  limits  of  Bombay,  he  was  indictable  there 
as  much  as  if  he  had  been  personally  within  the  limits  of  the  law,  as  in  the  case 
present,  or  that  where  Judge  Johnson  was  held  indictable  in  Middlesex,  though  he  was 
never  out  of  Ireland.  ■  In  the  present  case  it  is  sufiScient  to  say,  tliat  the  Appellant 
was  resident  at  Benares,  which  is  in  the  British  possessions  in  India,  arid  was  conse- 
quently liable  to  be  indicted  in  the  Supreme  Court  for  an  offence  committed  in 
Calcutta,  in  respect  of  which  the  British  law  subjects  all  offenders  to  be  indicted 
there. 

The  remaining  question  to  be  considered  is,  whether  satisfactory  proof  has  been 
given  of  the  Appellant's  participation  in  the  offence.  It  appears  by  the  evidence 
of  the  Prosecutor,  Bindabun  Doss,  that  in  tlie  [83]  month  of  August  (which  corre- 
sponds to  Srabun),  in  the  year  1828,  ihe  Appellant  was  brought  to  Calcutta  upon 
an  attachment  issued  upon  a  cross  Bill  against  him  filed  in  the  name  of  the  Appel- 
lant ;  that  a  person  named  Juggernauth,  one  of  the  Defendants,  was  the  Appellant's 
Agent  at  Calcutta,  and  that  he,  together  with  other  Defendants  then  in  Calcutta, 
conspired  to  procure  Bindabun's  imprisonment  and  detention,  by  means  of  a 
fabricated  document  purporting  to  acknowledge  a  debt  of  12,000  rupees  due  from 
Bindabun  to  one  Ramchunder,  another  Defendant,  who  had  absconded.  The  indict- 
ment was  found  in  December,  1828:  in  March  or  April  following,  four  months 
before  the  trial,  that  is  in  the  month  of  Chojrt,  1829,  Bindabun  came  from  Benares 
on  account  of  this  indictment  and  did  not  return  to  Benares  before  the  trial,  which 
took  place  in  August,  1829.  To  prove  the  Appellant's  connection  with  this  trans- 
action in  Calcutta,  two  witnesses  were  called,  Munkuram  Doss,  the  eighth  witness, 
who  says,  that  about  the  time  of  Bindabun's  arrest,  Jannokee  called  to  him  from  the 
window  of  his  Cootee,  and  the  witness  then  went  upstairs,  where  Jannokee  said,  "I 
hear  you  are  going  to  Calcutta  with  Bindabun."     I  said  "  Yes."     He  said,  "  Do  not 
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go ;  if  you  do  go  you  will  be  put  to  trouble  for  nothing,  he  is  going  from  here  in 
custody ;  other  complaints  may  then  be  made,  and  he  will  not  get  his  liberty."  That 
Jannokee  showed  him  a  letter,  and  said,  "  Here  is  a  letter,  informing  me  that  when  he 
gets  to  Calcutta  other  complaints  will  be  preferred  against  him ;  "  and  Jannokee  said, 
"  I  have  also  written  to  Ctilcutta,  directing  that  when  he  reaches  he  shall  not  obtain 
his  liberty."  Gunnesh  Bhutt,  the  seventh  witness,  says  that  he  entered  Bindabun's 
service  last  Choyt,  which  was  March  or  April :  Jannokee  called  to  him  and  [84] 
said.  "  Your  Baboo  is  going  to  Calcutta,  what  is  the  use  of  his  going)  let  him  take 
20,000  rupees,  and  give  a  Ru£Fanama."  Bindabun  was  then  coming  for  this  case 
pending  at  the  Sessions  about  the  12,000  rupees:  he  says,  "Bindabun  did  give  an 
answer,  but  the  witness  did  not  communicate  it  to  Jannokee." 

If  full  credence  be  given  to  these  two  witnesses,  their  testimony  certainly  affords 
evidence,  from  which  the  Appellant's  privity  to  some  attempt  to  procure  the  Respon- 
dent's detention  at  Calcutta,  and  a  desire  to  compromise  the  matter  after  the 
indictment  had  been  found,  may  be  inferred.  But  it  is  to  be  observed  that  these 
witnesses  speak  to  conversations  only,  obviously  liable  to  be  misinterpreted  as  well  as 
misrepresented;  and  it  was  scarcely  possible  that  the  Appellant  could  anticipate 
the  testimony  to  be  adduced  against  him,  so  as  to  be  prepared  at  the  trial  either  to 
explain  or  contradict  it  by  witnesses  on  his  part.  No  evidence  was  adduced,  on  the 
part  of  the  prosecution,  of  his  having  done  any  act  to  promote  the  success  of  the 
particular  fraud  attempted.  On  his  part  he  has,  by  bis  affidavit,  not  only  denied 
all  knowledge  of  the  transaction,  but  all  conversation  with  either  of  the  witnesses, 
and  all  acquaintance  with  them;  and  the  great  improbability  of  their  account  is 
corroborated  by  the  affidavits  of  several  persons.  An  application  to  set  aside  a 
verdict  of  conviction,  founded  on  affidavits  made  after  the  trial  is  always  to  be 
looked  upon  with  very  great  jealousy.  But  when  the  evidence  without  contradiction 
is  of  so  slight  a  nature  as  it  is  in  this  case,  and  the  Appellant  could  not  be  expected 
to  offer  evidence  in  opposition  to  it,  for  want  of  knowledge  that  it  would  be  adduced 
against  him,  their  Lordships  are  of  opinion,  that  an  opportunity  ought  to  be  [86] 
afforded  him.  of  laying  before  a  jury  such  evidence  in  his  defence  as  he  may  be  able 
to  offer  upon  another  trial. 

Lord  Brougham. — No  observation  arises  except  upon  the  conduct  of  the  party 
or  parties  in  respect  of  delay  in  this  case.     It  is  now  towards  the  end  of  1836,  and  the 
proceeding  in  question  was  five  or  six  years  ago.     We  have  made  particular  inquiry 
as  to  the  course  the  proceedings  took  here,  in  order  to  ascertain  to  what  party  this 
delay  is  imputaUe.     It  appears  that  the  Prosecutor  never  made  any  appearance 
at  all :  it  was,  therefore,  necessary  for  the  Defendant,  in  order  to  force  on  the  case 
after  having  lodged  his  appeal,  to  take  the  usual  steps  by  summons,  of  which  two 
are  served ;  first  a  summons  of  two  months,  and  then  a  peremptory  summons  of  six 
weeks.     Until  the  six  weeks  of  the  peremptory  summons  had  expired,  it  was  impos- 
sible for  him  to  proceed,  and  for  the  cause  to  be  set  down  ex  parte.     Before  the  cause 
can  be  set  down  ex  parte,  it  is  necessary  that  the  Court  should  be  satisfied  of  the 
fact  of  the  two  summonses  having  been  served.     The  affidavit  to  satisfy  the  Court  of 
two  summonses  having  been  served,  was  not  made  till  November,  1835 ;  then,  for  the 
first  time,  was  the  case  ripe  for  hearing,  owing  to  the  Prosecutor  not  having  appeared, 
and  owing,  (if  there  was  any  delay),  to  the  Defendant  not  having  previously  issued 
the  peremptory  summons,  and  made  the  proper  affidavits  of  service.     After  having 
satisfied  the  Court  of  the  issue  and  service  of  those  summonses,  and  the  Prosecutor 
not  appearing,  the  case  became,  for  the  first  time,  ripe  for  hearing.     Then  it  was  for 
the  only  party  before  the  Court,  namely,  the  Defendant,  to  [86]  have  urged  on  the 
hearing,  if  he  had  so  thought  fit ;  for  at  any  time  between  November  in  the  last  year 
snd  the  present  time,  the  case  was  ripe  and  might  have  been  heard.     No  application, 
however,  was  made  for  a  hearing ;  tlie  Defendant  was  satisfied  that  the  case  should 
take  the  course  of  the  paper.     The  Court,  of  course,  could  not,  without  any  solicita- 
tion or  any  application,  take  any  step  for  bringing  on  the  hearing  out  of  the  usual 
course.     If  there  has  been  delay,  therefore,  it  has  been  partly  from  the  default  of  the 
Prosecutor,  and  partly  from  the  Defendant  not  taking  the  steps  he  might  have  taken 
to  obtain  a  more  speedy  hearing. 

P.C.  vn.  33  2 


Digitized  byVjOOQlC 


1  MOOKE  DID.  AFP.,  87      YOUNG  V.  BANK  OF  BENGAL  [1836] 

[87]  JAMES  YOUNG,  and  Olikt>n,—Appettant» ;  THE  BANK  OF  BENGAL,— 

Respondent  *  [Deo.  2,  1836]. 
On  appeal  from  the  Supreme  Court  of  Bengal. 
Palmer  and  Co.  having  borrowed  a  large  sum  of  the  Bank  of  Bengal,  deposited 
Company's  paper  with  the  Bank  to  a  greater  amount,  as  a  collateral  security, 
accompanied  with  a  written  agreement,  authorizing  the  Bank  in  default  of 
repayment  of  the  loan  by  a  given  day,  "  to  sell  the  Company's  paper  for  the 
reimbursement  of  the  Bank,  rendering  to  Palmer  and  Co.  any  surplus." 
Before  default  was  made  in  the  repayment  of  the  loan.  Palmer  and  Co.  were 
declared  insolvent,  under  the  Indian  Insolvent  Act,  9th  Geo.  IV.  c.  73,  by  the 
thirtynsixth  section  of  which  it  was  declared,  that  where  there  had  been  mutual 
credit  given  by  the  Insolvents  and  any  other  person,  one  debt  or  demand  might 
be  set  off  against  the  other ;  and  that  all  such  debts  as  might  be  proved  under 
a  commission  of  Bankruptcy  in  England,  might  be  proved  in  the  same  manner 
under  the  Indian  Insolvent  Act  At  the  time  of  the  adjudication  of  in- 
solvency, the  Bank  were  also  holders  of  two  promissory  notes  of  Palmer  and 
Co.,  which  they  had  discounted  for  them  before  the  transaction  of  the  loan, 
and  the  agreement  as  to  the  deposit  of  the  Company's  paper.  The  time  for 
repayment  of  the  loan  having  expired,  the  Bank  sold  the  Company's  paper, 
the  proceeds  of  which,  after  satisfying  the  principal  and  interest  due  on  the 
loan,  produced  a  considerable  surplus.  In  an  action  by  the  Assignees  of 
Palmer  and  Co.,  against  the  Bank,  to  recover  the  amount  of  this  surplus, 
held  that  the  Bank  could  not  set  off  the  amount  of  the  two  promissory  notes, 
and  that  the  case  did  not  come  within  the  clause  of  mutual  credit  in  the 
Indian  Insolvent  Act. 

This  was  an  appeal  from  a  judgment  given  on  the  26th  of  March,  1833,  in  a  cause 
in  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,  in  which  the  Appel- 
lants were  Plaintiffs  and  the  Respondents,  Defendants. 

The  Appellants  were  the  Assignees  of  the  estate  and  effects  of  John  Palmer, 
George  Alexander  Prinsep,  William  Prinsep,  and  Charles  Barber  Palmer,  lately 
trading  in  Calcutta,  in  the  Province  of  Bengal,  in  the  [88]  East  Indies,  under  the 
style  or  firm  of  Palmer  and  Co. ;  and  they  were  duly  appointed  such  Assignees  by 
virtue  of  an  Act  of  Parliament  made  and  passed  in  the  9th  Geo.  IV.,  c.  73,  entitled, 
"  An  Act  for  the  relief  of  Insolvent  Debtors  in  the  East  Indies,"  and  this  was  an 
action  brought  by  the  Appellants  for  the  purpose  of  recovering  from  the  Defendants 
the  sum  of  sicca  rupees  30,176.  10a.  Ip.  and  interest  The  plaint  was  a  special 
declaration  in  asnunpsit,  containing  special  counts  on  the  several  agreements  here- 
after mentioned,  with  counts  for  money  lent  and  advanced,  money  had  and  received, 
for  interest,  and  upon  an  account  stated.  The  Defendants  pleaded  the  general  issue, 
nan  assumpsit,  and  gave  notice  of  setoff. 

The  cause  came  on  to  be  tried  on  the  2l8t  of  July,  1832,  upon  certain  written 
admissions  entered  into  on  both  sides,  when,  by  consent,  a  verdict  was  entered  for 
the  Appellants,  the  Plaintiffs,  for  sicca  rupees  80,000,  subject  to  the  opinion  of  the 
Supreme  Court  on  the  following  case. 

The  Insolvents  above  named  were,  in  the  month  of  November,  1829,  the  members 
and  partners  of  the  firm  of  Palmer  and  Co.,  of  Calcutta,  Merchants  and  agents, 
and  in  the  habit  of  taking  up,  for  the  purposes  of  their  said  firm,  loans  from  the 
Defendants,  in  their  corporate  capacity,  as  well  as  on  deposit  of  promissory  notes 
of  the  Government  of  Bengal,  commonly  called  Company's  paper,  as  upon  discount 
of  their  own  and  other  negotiable  securities. 

Previously  to  the  adjudication  of  insolvency,  and  on  the  12th  of  November,  1829, 
the  said  firm  of  Messrs.  Palmer  and  Co.,  in  the  course  of  business,  borrowed  from 
the  said  Defendants  the  sum  of  sicca  rupees,  103,900,  as  a  security  for  which  they 
deposited  and  [89]  delivered  to  the  said  Defendant*  several  Government  promissory 
notes  for  different  sums,  amounting  in  all  to  sicca  rupees  113,000,  and  on  the  same 
date  made  and  delivered  to  the  said  Defendants  an  agreement  in  writing,  in  the  words 
and  fiarure^  following : — 

♦  Present:  Lord  Brougham,  the  Vice-Chancellor  [Sir  Launcelot  Shadwelll   Mr 
Baron  Parke.  Mr.  Justice  Bosanquet,  Sir  E.  IL  East,  and  Sir  A.  Johnston. 
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"  Bank  of  Bengal,  the  12th  November,  1829. 

"  Three  months  after  date,  we.  Palmer  and  Co.,  promise  to  pay  to  J.  A.  Dorin, 
Esq.,  Treasurer  of  the  Bank  of  Bengal,  on  account  of  the  said  Bank,  the  sum  of  sicca 
rupees  103,900,  with  interest  thereon,  at  the  rate  of  five  per  centum  per  annum,  for 
which  said  principal  sum  and  interest,  at  the  rate  aforesaid,  we  have  deposited  in 
the  said  Bank,  as  collateral  security.  Company's  paper  to  the  amount  of  sicca  rupees 
113,000;  and  in  default  of  payment  at  the  period  above-mentioned,  we  hereby 
authorize  the  Treasurer  of  the  said  Bank  for  the  time  being,  absolutely  to  sell  or 
dispose  of  the  said  Company's  paper  for  the  reimbursement  to  the  said  Bank,  on  or 
after  the  expiration  of  the  said  period,  by  public  or  private  sale,  the  said  Treasurer 
rendering  to  us  any  surplus  which  may  be  forthcoming  from  such  sale,  and  we 
being  bound  to  make  good  to  him  whatever  deficiency  there  may  be  below  the  amount 
of  the  said  principal  sum  and  interest,  and  the  sale-price  of  the  said  Company's 
paper  to  be  made  on  the  price,  to  be  calculated  at  the  premimn  or  discount  of  the 
Craipany's'  paper,  on  the  day  on  which  the  said  Company's  paper  shall  be 
sold;  but  if  the  said  Treasurer  shall  not  proceed  to  sell  or  dispose  of 
the  said  Company^s  paper  at  such  period,  we,  the  said  Palmer  and  Co., 
shall  and  will  pay  and  allow  unto  the  said  Bank  of  Bengal  interest,  at  and  after  the 
rate  of  £12  per  centum  on  the  said  sum,  up  to  the  day  on  which  [90]  the  said  sum 
shall  be  paid  off,  liquidated,  or  up  to  the  day  on  which  the  said  Treasurer  of  the  said 
Bank  of  Bengal  shall,  in  pursuance  of  the  power  hereinbefore  contained,  sell  and 
dispose  of  the  said  paper  so  deposited  as  aforesaid,  as  the  case  may  happen. 

Palmer  and  Co." 

In  the  same  month  of  November,  1829,  the  firm,  in  like  manner,  took  up  from  the 
said  Defendants  five  other  loans  on  the  like  terms;  that  is  to  say,  on  the  I7th  of 
November  a  loan  of  sicca  rupees  47,800,  on  deposit  and  delivery  of  like  Government 
promissory  notes,  to  amount  of  sicca  rupees  53,800 ;  on  the  same  17th  November, 
a  further  loan  of  sicca  rupees  175,000,  on  deposit  and  delivery  of  like  Government 
notes,  to  amount  of  sicca  rupees  190,400;  on  the  18th  November  a  loan  of  sicca 
rupees  29,400,  on  deposit  and  delivery  of  like  Government  notes  to  amount 
of  sicca  rupees  32,000;  on  the  20th  November  a  loan  of  sicca  rupees  20,300, 
on  deposit  and  delivery  of  like  Government  notes,  to  amount  of  sicca  rupees 
22,100;  and  on  the  25th  November  a  loan  of  sicca  rupees  41,000,  on  deposit  and 
delivery  of  like  Government  notes  to  amount  of  sicca  rupees  44,600 ;  on  all  which 
several  occasions  they  signed  and  delivered  written  agreements,  similar  in  form 
and  purport  to  that  of  the  12th  November,  1829,  above  set  forth. 

On  the  4th  January,  1830,  and  whilst  the  said  several  deposits  were  still  in  the 
hands  of  the  said  Defendants,  and  the  said  six  several  agreements  outstanding  and 
unsatisfied,  the  said  John  Palmer,  George  Alexander  Prinsep,  William  Prinsep, 
and  Charles  Barber  Pahner,  the  partners  in  the  said  firm  of  Palmer  and  Co.,  filed 
their  joint  petition  of  insolvency  in  the  [91]  Court  for  the  relief  of  Insolvent  Debtors 
at  Calcutta,  pursuant  to  the  provisions  of  the  Act  of  Parliament  passed  in  the  ninth 
year  of  the  reign  of  His  said  late  Majesty  King  George  the  Fourth,  entitled  "  An  Act 
to  provide  for  the  relief  of  Insolvent  Debtors  in  the  East  Indies,"  and  were  there- 
upon, on  the  same  day,  duly  adjudged  and  declared  insolvent;  and  the  whole  eetete 
and  effects  of  the  said  partnership  firm  were  duly  assigned  to  the  common  Assignee, 
Md  were,  at  the  time  of  the  commencement  of  this  action,  duly  vested  in  the  said 
Plaintiffs  as  Assignees  of  the  said  insolvent  firm. 

At  the  time  of  the  said  adjudication  of  insolvency,  the  Defendants  were  also 
holders  and  indorsees  of  two  several  prwnissory  notes,  made  by  the  said  firm  of 
Palmer  and  Co. ;  that  is  to  say,  one  promissory  note  of  the  said  firm,  bearing  date 
the  2l8t  October,  1829,  whereby  the  said  firm  of  Palmer  and  Co.,  three  months  after 
tote,  promised  to  pay  to  Baboo  Kuggooram  Ghossain,  or  order,  the  sum  of  sicca 
rupees  40,000  for  value  received;  and  one  other  promissory  note  bearing  date  the 
4th  November,  1829,  whereby  the  said  firm  of  Pahner  and  Co.,  three  months  after 
<Ute,  promised  to  pay  to  the  said  Baboo  Ruggooram  Ghossain,  or  order,  the  sum  of 
sicca  rupees  60,000  for  value  received ;  which  last^mentioned  promissory  notes  duly 
indorsed  by  the  said  payee  respectively,  had  been  discounted  respectively  by  the  said 
uefendants,  m  the  ordinary  course  of  business  before  the  said  insolvency,  on  the 
•lates  thereof  respectively,  and  the  amount  thereof  respectively,  after  deducting 
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discount  paid  by  the  said  Defendants  to  the  said  firm;  and  that  both  of  the  said 
last-mentioned  promissory  notes,  at  the  time  of  the  action  brought,  were,  and  are 
still,  wholly  unpaid  in  [92]  the  hands  of  the  said  Defendants  as  indorsees  and  holders 
thereof  respectively. 

After  the  said  adjudication  of  insolvaicy,  the  time  expressed  in  the  said  agree- 
ment of  the  said  12th  November,  1829,  for  payment  of  tixB  said  loan  of  that  day, 
having  expired,  and  no  pa3nnent  or  tender  of  payment  having  been  made  thereof, 
the  said  Defendants,  on  the  15th  February,  1830,  sold  and  disposed  of  the  said 
several  Government  promissory  notes,  or  Company's  paper,  to  the  amount  of  sicca 
rupees  113,000,  so  deposited  and  delivered  by  way  of  security  as  hereinbefore 
mentioned,  at  the  price  or  bazaar-rate  of  the  day ;  and  after  retaining  and  satisfy- 
ing themselves  in  full  out  of  the  proceeds  of  sale,  the  principal  and  interest  of  the 
said  loan  in  the  said  agreement  in  writing  of  the  said  12th  November  mentioned, 
with  interest,  and  of  the  stamp-duty  thereon  advanced  by  the  said  Defendants,  there 
remained  a  surplus  arising  from  tiie  said  sale  of  sicca  rupees  6,778.  la.*  4p.  in  the 
hands  of  the  said  Defendants. 

Like  default  having  afterwards  been  made  in  the  pa3nnent  or  tender  of  payment 
of  the  said  five  other  loans  made  on  like  deposit,  and  delivery  of  Company's  paper 
as  aforesaid,  on  the  days  expressed  for  payment  thereof  respectively  in  the  said  five 
other  like  agreements  in  writing,  the  said  Defendants  sold  and  disposed  of  the  whole 
of  the  Company's  paper  deposited  and  delivered  as  security  for  the  said  five  loans 
respectively;  and  upon  such  lastrmentioned  sale  there  accrued  a  further  surplus, 
after  payment  of  the  said  loans,  and  interest  and  stamp-duty  thereon  respectively, 
amounting  in  the  whole  to  sicca  rupees  23,398.  Sa.  9p.,  making  with  the  said  surplus 
on  the  said  prior  sale,  the  total  sum  of  sicca  rupees,  30,176.  10a.  Ip.,  which  is  the 
[93]  amount  sought  to  be  recovered  by  the  Plaintiffs  in  this  action,  together  with 
interest  at  the  rate  of  6  per  centum  from  the  respective  dates  of  sale,  if  the  said 
Court  shall  allow  the  same. 

At  the  time  of  the  said  sales  respectively  the  said  two  several  promissory  notes, 
so  indorsed  and  discounted  as  aforesaid,  had  respectively  fallen  due,  and  were  in  the 
hands  of  the  said  Defendants  wholly  unpaid;  the  Defendants  claim  to  set  off  the 
amount  due  on  the  said  two  discounted  promissory  notes  respectively  against  the 
said  demand  of  the  Plaintiffs'  Assignees  as  aforesaid. 

If  this  Honourable  Court  should  be  of  opinion  that  the  Defendants  are  entitled 
to  such  set-off,  the  said  verdict  is  to  be  set  aside,  and  a  verdict  entered  for  the 
Defendants.  If,  on  the  contrary,  the  Court  should  be  of  opinion  that  they  are  not 
so  entitled,  the  verdict  to  stand  for  the  Plaintiffs  for  sicca  rupees  30,176.  10a.  Ip., 
together  with  interest,  at  the  rate  and  from  the  dates  above  mentioned,  if  allowed. 

The  special  case  above  stated  came  on  to  be  argued  in  the  Supreme  Court  on  the 
25th  March,  1833,  before  the  Honourable  Sir  John  Franks,  acting  Chief  Justice, 
and  the  Honourable  Sir  Edward  Ryan,  Justice,  and  was  adjourned  to  the  following 
day,  when  the  Court  gave  judgment  for  the  Defendants  in  the  action,  and  set  aside 
the  verdict  formerly  entered  for  the  Plaintiffs. 

The  Plaintiffs  having  entered  into  the  usual  recognizances  in  the  Supreme  Court, 
obtained  leave  to  appeal,  and  thereupon  presented  their  petition  of  appeal  to  His 
Majesty  in  Council,  praying  that  the  judgment  might  be  reversed,  and  that  the 
verdict  entered  for  the  Plaintiffs  might  be  ordered  to  stand  for  the  sum  of  sicca 
rupees  30,176.  10a.  Ip.,  and  interest,  after  the  [94]  rate,  and  from  the  dates  men- 
tioned in  the  special  case,  for  the  following  reasons: — 

I.  Because,  by  the  assignment  made  by  the  Insolvents,  in  pursuance  of  ths  Al-i 
of  the  9th  Geo.  IV.  c.  73,  the  whole  interest  which  the  insolvents  tben  had  in  the 
Company's  paper  and  Government  securities  deposited  with  the  Respondents,  and 
the  right  to  redeem  the  same  became  vested  in  ihe  Aes'gnees,  in  trust  for  all  the 
Creditors  of  the  Insolvents,  and  the  interest  and  right  so  vested  in  them  could  not  be 
defeated  by  any  subsequent  default  of  the  Insolvents,  so  as  to  give  the  Respondents 
a  right  of  set-off,  which  they  did  not  possess  at  the  date  of  the  assignment 

n.  Because  the  Company's  paper  and  Government  securities  in  question  were 
deposited  with  the  Respondents  under  express  contracts  .that  the  same  should  be 
returned  upon  payment  of  the  respective  sums,  to  secure  which  they  were  re- 
spectively deposited. 
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The  Respondents,  on  the  other  hand,  contended  that  the  judgment  ought  to  be 
affirmed  for  the  following  reasons: — 

L  Because  the  Act  of  9th  Geo.  IV.  c.  73,  for  the  relief  of  Insolvent  debtors  in  the 
East  Indies,  provides  hj  section  36,  that  when  there  has  been  mutual  credit  given  hj 
the  Insolvent  and  any  other  person  or  persons,  one  debt  or  demand  may  be  set  oS 
sgainst  the  other ;  and  all  such  debts,  dues,  and  claims,  as  may  be  proved  under  a 
commission  of  bankruptcy,  according  to  the  provisions  of  the  English  Bankrupt 
Act,  may  be  proved  under  the  Indian  Insolvent  Act,  in  the  same  manner,  and  subject 
to  the  like  deductions,  conditions,  and  provisions,  as  prescribed  in  the  English 
Bankrupt  Act. 

II.  Because  the  contracts  stated  in  the  declaration  [96]  by  which  the  Bank  of 
Bengal  agreed  to  pay  to  the  Insolvents  the  surplus  remaining  after  the  sale  of  the 
Government  paper,  beyond  the  amount  of  the  loans  which  it  was  given  to  secure, 
were  a  credit  given  by  the  Insolvents  to  the  Bank  to  the  amount  of  such  surplus; 
and  the  promissory  notes  held  by  the  Bank  were  a  credit  to  the  amount  of  such  notes, 
given  by  the  Bank  to  the  Insolvents :  thus  constituting  a  mutual  credit,  and,  there- 
fore, a  subject  of  set-o£F  between  the  Bank  and  the  Insolvents.  The  Assignees, 
therefore,  by  tendering  the  amount  of  such  respective  sums  before  default  had  been 
made,  might  have  recovered  the  said  Company's  paper  and  Government  securities 
in  specie,  by  an  action  of  Trover,  to  which  no  set-off  or  other  defence  could  have  been 
made;  and  although  default  was  afterwards  made  in  pajonent  of  the  loans,  and  the 
securities  were  sold  before  any  tender  made,  yet  the  surplus  moneys  arising  from 
such  respective  sales  were  moneys  had  and  received  for  the  use  of  Palmer  and  Co. 

III.  Because  no  claim  of  lien  upon  such  surplus  moneys  can  be  set  up  by  the 
Bespondents  in  opposition  to  their  express  contract  to  render  such  surplus  moneys 
to  Palmer  and  Co. ;  especially  having  regard  to  the  fact,  that  the  five  several  agree- 
ments made  subsequently  to  the  first  agreement  of  the  1 2th  November,  1829,  do 
not  stipulate  either  that  any  surplus  upon  the  former  deposits  should  be  a  security 
against  any  deficiency  in  the  produce  of  the  subsequent  deposits,  or  that  any  surplus 
upon  the  subsequent  deposits,  should  be  a  security  against  any  deficiency  in  the 
produce  of  the  former  deposits. 

Sir  W.  Follett,  and  Mr.  Deacon  (Mr.  Cockerell,  was  with  them),  for  the  Appel- 
lants.— [96]  At  the  time  of  the  insolvency  of  Palmer  and  Co.,  which  was  on  the  4th 
January,  1830,  no  default  had  been  made  by  them  in  the  performance  of  the  agree- 
mMit  of  the  12th  November,  1829;  for  the  period  of  three  months  from  that  date, 
the  time  when  they  promised  to  pay  the  Bank  of  Bengal  the  sum  of  103,900  sicca 
rupees,  had  not  then  expired.  The  right,  therefore,  to  any  surplus  that  might  be 
forthcoming  from  the  sale  of  the  Company's  paper  deposited  with  the  Bank,  became 
vested  in  the  Assignees  of  Palmer  and  Co. ;  and  this  right  could  not  be  defeated  by 
any  subsequent  default  of  Pahner  and  Co.  Each  loan  was  the  subject  of  a  perfectly 
distinct  and  independent  contract;  and  the  surplus  of  the  proceeds  of  the  sale  of 
one  deposit  could  not  be  applied  to  any  deficiency  arising  from  the  proceeds  of  the 
«ale  of  another  deposit.  It  was  the  clear  intent  of  each  agreement,  that  if  the  Bank 
deemed  it  expedient  to  sell  the  Company's  paper,  the  surplus  of  the  proceeds  of  the 
gale,  after  satisfying  the  amount  of  the  loan  in  each  particular  case,  with  interest 
at  five  per  cent.,  should  be  restored  to  Palmer  and  Co. 

There  is  a  great  difficulty  in  reconciling  the  various  decisions  in  the  Books,  on  the 
subject  of  set-off  in  Bankruptcy.  It  was  the  practice  of  the  Commissioners,  before 
the  passing  of  any  Statute  on  this  subject,  to  take  the  accounts  between  the  Bankrupt 
and  any  other  person,  and  to  adjust  the  balance  that  was  due  from  either  one  party 
or  the  other ;  and  this  practice  was  confirmed  by  the  decisions  of  the  Courts  of  law. 
For  even  so  far  back  as  the  time  of  Lord  Chief  Justice  North,  namely,  in  1675,  we 
find  he  thus  expresses  himself : — "  If  there  are  accounts  between  two  Merchants,  and 
one  of  them  become  Bankrupt,  the  course  is,  not  to  make  [97]  the  other,  who  perhaps, 
upon  stating  the  accounts,  is  found  indebted  to  the  Bankrupt,  to  pay  the  whole  that 
originally  was  entrusted  to  him,  and  to  put  him,  for  the  recovery  of  what  the 
Bankrupt  owes  him,  into  the  same  condition  with  the  rest  of  the  creditors ;  but  to 
make  him  pay  that  only  which  appears  due  to  the  Bankrupt  on  the  foot  of  the 
account;"  "otherwise,"  he  adds,  "it  will  be  for  accounts  betwixt  them,  after  the 
time  of  the  other's  becoming  Bankrupt,  if  any  such  were  "  (Anon.  1  Mod.  215).     The 
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same  doctrine  was  also  held  by  Lord  Hale,  in  Chwpman  v.  Derby  (2  Vern.  117),  who 
adjudged  that  in  the  case  of  a  Bankrupt,  where  there  were  dealings  on  account,  a 
man  should  not  be  charged  with  the  account  on  the  credit  side,  and  be  put  to  come 
in  as  a  creditor  for  the  debt  owing  to  himself,  but  should  only  answer  to  the  Bank- 
rupt's estate  the  balance  of  the  account.  Then  came  the  4th  and  5th  Anne,  c.  17, 
which  was  the  first  Statute  that  mentioned  the  balance  and  adjustment  of  the 
accounts  between  the  Bankrupt  and  his  debtor ;  and  by  the  eleventh  section  of  whicli 
it  was  enacted,  that,  where  there  should  appear  to  have  been  mutual  credit  given 
between  the  Bankrupt  and  any  person  who  should  be  his  debtor,  and  the  accounts 
should  be  open  and  unbalanced,  then  the  Commissioners  or  the  Assignees  might 
adjust  the  accounts,  and  take  the  balance  due  in  full  'discharge  thereof,  and  the 
debtor  should  not  be  ccKnpelled  to  pay  more  than  should  appear  to  be  due  on  such, 
balance.  This  enactment,  which,  however,  gave  the  Commissioners  no  more  power 
than  they  originally  possessed,  was  repeated,  with  some  slight  variation,  by  the  5th 
Geo.  I,  c.  24 ;  and  after  the  expiration  of  that  Act,  a  similar  clause,  [98]  but  improved 
in  point  of  precision,  was  re-enacted  by  the  5th  Geo.  II.  o.  30,  s.  28,  which,  besides 
the  power  given  to  the  Commissioners  to  adjust  the  accounts  in  cases  of  mutual 
credit,  added  that  where  there  were  mutual  debts  between  the  Bankrupt  and  any 
other  person,  one  debt  might  be  set  off  against  another.  Before  this  Statute,  there- 
fore, there  was  no  set-off  allowed  in  Bankruptcy,  except  what  was  the  subject  of 
mutual  account  between  the  Bankrupt  and  any  other  person.  The  next  Statute  was 
the  46th  Geo.  III.  c.  135,  s.  3 ;  by  which  the  right  of  set-off  was  given,  notwithstanding 
a  prior  act  of  bankruptcy,  provided  the  credit  was  given  to  the  Bankrupt  two  months 
before  the  date  of  the  commission,  and  the  person,  at  the  time  of  giving  it,  had  not 
notice  of  a  prior  act  of  bankruptcy,  or  that  the  Bankrupt  was  insolvent,  or  had 
stopped  payment. 

Then  came  the  present  Bankrupt  Act,  6  Greo.  IV.  c.  16,  which  has  incorporated 
the  former  provisions  with  certain  amendments,  the  words  of  which  it  will  be 
necessary  to  refer  to.  By  the  fiftieth  section  of  this  Statute,  it  is  enacted,  "  That 
where  there  has  been  mutual  credit  given  by  the  Bankrupt  and  any  other  person,  or 
where  there  are  mutual  debts  between  the  Bankrupt  and  any  other  person,  the  Com- 
missioners shall  state  the  account  between  them,  and  one  debt  or  demand  may  be  set 
off  against  another,  notwithstanding  any  prior  act  of  bankruptcy  committed  by  such 
Bankrupt  before  the  credit  given  to,  or  the  debt  contracted  by,  him ;  and  what  shall 
appear  due  on  either  side  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively;  and  every  debt  or  demand  hereby 
made  proveable  against  the  estate  of  the  Bankrupt  may  also  be  set  off,  in  man-[99]- 
ner  aforesaid,  against  such  estate,  provided  that  the  person  claiming  the  benefit 
of  such  set-off  had  not,  when  such  credit  was  given,  notice  of  an  act  of  bankruptcy 
by  such  Bankrupt  committed."  This  Statute,  it  will  be  seen,  omits  the  provision 
contained  in  the  46th  Geo.  III.  c.  135,  s.  3,  that  the  credit  must  have  been  given  two 
months  before  the  date  of  the  commission ;  and,  therefore,  the  account  may  now  be 
taken  down  to  the  date  of  the  commission.  It  also  confines  the  notice  by  which  the 
party  is  to  be  affected,  to  the  notice  of  an  act  of  bankruptcy ;  and  it  declares  that 
every  debt  or  demand,  made  proveable  by  the  Act,  may  also  be  set  off  against  the 
Bankrupt's  estate;  which  last  provision,  if  it  is  in  any  way  important  to  the 
Respondents'  case,  it  will  be  seen  is  not  contained  in  the  Indian  Act,  under  which 
they  claim  their  right  of  set-off. 

By  that  Act,  9  Geo.  IV.  c.  73,  which  is  entitled,  "  An  Act  to  provide  for  the  relief 
of  Insolvent  Debtors  in  the  East  Indies,"  it  is  enacted  by  section  36,  "  That  where 
there  has  been  mutual  credit  given  by  the  Insolvent  or  Insolvents  and  any  other 
person  or  persons,  one  debt  or  demand  may  be  set  against  the  other ;  and  all  such 
debts,  dues,  and  claims,  as  may  be  proved  under  a  Commission  of  Bankruptcy, 
according  to  the  provisions  of  the  6th  Geo.  IV.  c.  16,  or  may  hereafter  be  proveable 
under  such  Commission,  by  virtue  of  any  Act  hereafter  to  be  passed,  may  also  be 
proved  upon  any  such  hearing  as  is  hereinbefore  mentioned,  in  the  same  manner,  and 
subject  to  the  like  deductions,  conditions,  and  provisions,  as  in  the  said  last-men- 
tioned Act  are  set  forth  and  prescribed." 

Now,  the  right  of  set-off  given  by  this  Act,  it  will  be  observed,  is  contained  in 
▼ery  few  words ;  for  the  section  merely  says,  that  where  there  has  been  mutual  [100] 
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credit  given,  one  debt  or  demand  may  be  set  oS  against  the  other ;  the  last  part  of  the 
gection  relating  entirely  to  the  right  of  proof.  It  also  confines  the  right  of  set-off 
to  cases  where  there  has  been  mutual  credit,  omitting  those  words  contained  in  the 
English  Bankrupt  Act,  "  or  where  there  are  mutual  debts  between  the  Bankrupt  and 
any  other  person." 

It  is  important,  therefore,  in  the  first  place,  to  consider  what  is  meant  by  the 
expression,  "  mutual  credit."  Mutual  credit  must  mean  something  mutual,  on  both 
sides,  a  credit  given  by  each  party  to  the  other.  Now,  what  were  the  dealings  of  the 
parties  in  the  present  easel  The  money  was  lent  by  the  Bank  to  Palmer  and  Co., 
and  Palmer  and  Co.  deposited  the  Company's  paper  with  the  Bank  under  the  terms  of 
a  special  agreement  as  a  security  for  the  loan.  The  loan  was,  of  course,  a  credit 
given  by  the  Bank  to  Palmer  and  Co. ;  but  how  can  the  deposit  of  the  paper  be  termed 
a  credit  given  by  Palmer  and  Co.  to  the  Banki  The  credit  meant  by  the  Statute  is 
one  that  must  inevitably  terminate  in  a  debt.  But  the  deposit  of  these  securities 
with  the  Bank  upon  the  terms  of  the  agreement  of  the  12th  November,  1829,  was  not 
such  a  transaction  as  would  necessarily  end  in  a  debt.  If  Palmer  and  Co.,  at  the 
expiration  of  three  months  from  the  date  of  that  agreement,  or  even  before  the  Bank 
had  sold  the  paper  deposited,  had  repaid  the  Bank  the  amount  of  the  loan,  there 
would  have  been  no  debt  due  from  the  Bank  to  Palmer  and  Co.  There  was  in  this 
case  also  no  default  made  by  Palmer  and  Co.  at  the  time  of  their  insolvency.  Their 
insolvency  took  place  on  the  4th  January,  1830 ;  and  they  were  not  bound  to  repay 
the  money  borrowed  until  three  months  after  the  12th  November,  1829,  which  of 
course  would  not  be  before  [101]  the  12th  February,  1830.  How  could  Com- 
missioners of  bankruptcy  in  such  a  case  have  stated  an  account  between  the  parties, 
88  directed  by  the  Statute!  Was  there,  at  the  period  of  Palmer  and  Co.'s  insolvency, 
any  debt  due  to  them  from  the  Bank,  or  had  they  previously  given  such  a  credit  as 
must  inevitably  have  ended  in  a  debt  due  to  them  from  the  Bank?  Non  conttat, 
that  the  Assignees  under  their  insolvency  would  not  redeem  the  securities  before  the 
three  months  had  expired  by  paying  off  the  loan.  Could  the  Bank  have  in  that  case 
claimed  a  lien  on  these  securities,  which  were  deposited  for  a  specific  purpose  in 
respect  of  the  two  promissory  notes  not  then  due,  which  they  had  previously  dis- 
counted for  Palmer  and  Co.  J  The  right  of  set-off,  to  be  good  in  favour  of  one  party, 
must  also  hold  in  favour  of  the  other.  Now,  supposing  the  Bank  of  Bengal  had 
brought  an  action  against  Palmer  and  Co.,  upon  either  of  these  promissory  notes, 
and  before  any  default  made  by  the  latter  in  the  performance  of  the  agreement  of 
the  12th  November,  1829,  it  is  clear  that  they  would  not  have  had  a  right  to  set 
ofF  the  amount  of  any  uncertain  surplus  that  might  arise  from  the  proceeds  of  the 
sale  of  the  Company's  paper  in  case  default  should  be  made  in  the  repayment  of  the 
loan,  and  in  case  the  Bank  should  think  proper  to  sell.  A  mere  deposit,  as  this  was, 
for  a  special  purpose,  is  not  like  the  trust  or  credit  given  by  a  principal  to  a  Factor, 
where  the  goods  are  placed  in  the  Factor's  hands  for  the  express  purpose  of  sale,  and 
where  the  transaction,  therefore,  must  inevitably  terminate  in  a  debt  from  the 
Factor  to  the  principal.  Here  the  Bank  had  no  power  to  sell  until  default  was  mada 
by  Palmer  and  Co.,  and  no  default  whatever  had  been  made  by  them  at  the  period 
of  their  insolvency.  The  very  [102]  extent  of  the  clause  relating  to  mutual  credit 
in  the  English  Bankrupt  Act,  only  authorizes  the  commissioners  to  state  the  account 
down  to  the  date  of  the  commission.  Could  the  amount,  then,  of  this  uncertain 
surplus  of  the  proceeds  of  a  sale,  depending  on  an  uncertain  event,  form  an  item 
on  the  debit  or  credit  side  of  such  account!  The  surplus  which  did  eventually  arise 
from  the  sale  of  the  Company's  paper  by  the  Bank  long  after  the  insolvency  of  Palmer 
and  Co.,  would  merely  form  an  item  in  an  account  between  their  Assignees  and  the 
Bank;  and  in  the  case  already  referred  to  before  Lord  Chief  Justice  North  (Anon. 
1  Mod.  215),  though  he  admits  the  law  to  be,  to  make  a  party,  who  has  had  dealings 
with  a  Bankrupt,  pay  only  what  appears  due  to  the  Bankrupt,  on  the  foot  of  the 
account  as  stated  between  them,  yet  he  says,  "  it  will  be  otherwise  for  accounts 
betwixt  them,  after  the  time  of  the  bankruptcy." 

The  grounds  on  which  the  recent  case  of  Hewiton  v.  Guthrie  (2  Bing.  N.C.  755) 
were  decided,  show  clearly  that,  in  order  to  bring  a  case  within  the  clause  of  mutual 
credit  in  the  Bankrupt  Act,  the  credit  must  have  been  given  before  the  bankruptcy. 
That  was  an  action  of  trover,  brought  by  the  Assignees  of  a  Bankrupt,  to  recover 
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from  the  Defendant  a  policy  of  insurance.  The  Defendant  pleaded  that  he  was  an 
Insurance  broker,  and  that  there  was  a  Custom  in  the  City  of  London  for  all  insur- 
ance Brokers  to  have  a  lien  upon  all  policies  in  their  possession  for  their  general 
balance ;  that  previous  to  the  time  of  effecting  the  policy  in  question,  mutual  accounts 
existed  between  the  Defendant  and  the  Bankrupt ;  that  whilst  such  mutual  dealings 
and  [103]  accounts  existed,  the  Bankrupt  gave  an  Order  to  the  Defendant  to  effect 
the  policy ;  and  that  at  the  time  of  the  request  and  refusal  to  deliver  the  policy,  the 
Bankrupt  was  indebted  to  the  Defendant  on  the  general  balance  of  accoimts  between 
them,  in  the  sum  of  £201  lis.  9d.,  and  that  he  had  a  lien  on  the  policy  to  the  extent 
of  this  debt.  The  Plaintiffs  replied,  that  this  sum  was  the  price  of  certain  canvas 
sold  by  the  Defendant  to  the  Bankrupt  upon  a  credit  of  twelve  months,  which  credit 
had  not  expired  at  the  time  of  the  conversion ;  that  at  the  time  of  the  sale  of  the 
canvas  the  Defendant  drew  a  bill  of  Exchange  on  the  Bankrupt  for  the  amount  of 
the  price,  payable  at  twelve  months  after  date,  which  period  had  not  elapsed  at  the 
time  of  the  conversion,  or  at  the  time  of  the  commencement  of  the  action,  which  Bill 
the  Bankrupt  accepted,  and  the  Defendant  received  on  account  of  the  price  of  the 
canvas.  To  this  plea  there  was  a  special  demurrer.  It  was  contended  in  support  of 
the  demurrer,  that  though  the  Defendant,  by  taking  a  security  for  his  debt,  might 
have  lost  his  lien,  yet  that  on  the  plea,  it  appeared  there  had  been  a  mutual  credit 
between  the  parties,  within  the  meaning  of  the  6th  Geo.  IV.  c.  1 6,  s.  50,  and  that  in 
respect  of  such  mutual  credit  the  Defendant  was  entitled  to  retain  the  policy.  But 
the  Court  of  Common  Pleas  decided,  that  even  if  the  facts  would  have  warranted 
such  a  defence,  he  was  bound  to  plead  them  specially,  as  he  had  pleaded  the  custom, 
in  order  to  bring  himself  within  the  Statute;  and  that  it  did  not  appear  on  the 
record,  that  the  mutual  credits,  upon  the  result  of  which  the  balance  was  claimed, 
were  given  before  the  bankruptcy,  so  as  to  make  the  balance  claimed  a  balance  due 
at  the  time  of  the  bankruptcy ;  the  only  [104]  allegation  being,  that  the  Bankrupt 
was  indebted  to  the  Defendant  in  this  general  balance,  "  at  the  time  of  the  request 
and  refusal  to  deliver  the  policy,  and  of  the  supposed  conversion."  So,  in  the 
present  case  before  the  Court,  it  is  quite  clear,  that  the  credit  which  the  Respondents 
contend  was  given  to  them  by  Palmer  and  Co.,  and  upon  the  result  of  which  the 
claim  to  retain  the  balance  of  the  proceeds  of  the  sale  of  the  Company's  paper  was 
not  given  by  Palmer  and  Co.  before  their  insolvency;  for,  before  this  period,  the 
Bank  had  nothing  but  a  conditional  power  of  sale. 

The  case  that  has  created  the  greatest  confusion  on  the  subject  of  set-off  in 
Bankruptcy  is  that  of  Ex  parte  Deeze  (1  Atk.  228).  In  that  case,  a  Packer  had  a 
small  demand  against  a  Bankrupt  for  packing  goods,  and  also  a  much  larger  de- 
mand against  him  for  money  lent ;  and  the  Bankrupt  had  likewise  a  small  demand 
against  the  Packer  for  wine;  and  upon  the  question  whether  the  Packer  could  retain 
the  goods  till  his  whole  debt  was  satisfied,  Lord  Hardwicke  determined  that  he  might, 
saying,  "  Notwithstanding  the  rules  of  law  as  to  Bankrupts  reduce  all  creditors  to 
an  equality,  yet  it  is  hard  where  a  man  has  a  debt  due  from  a  Bankrupt,  and  has  at 
the  same  time  goods  of  a  Bankrupt  in  his  hands,  which  cannot  be  got  from  him 
without  the  assistance  of  law  or  equity,  that  the  Assignees  should  take  them  from 
him  without  satisfying  the  whole  debt ;  and,  therefore,  the  clause  in  the  Act  of  Parlia- 
ment of  the  5th  Geo.  II.,  relating  to  mutual  credit,  has  received  a  very  liberal  con- 
struction. These  goods  were  in  the  Petitioner's  hands,  in  the  nature  of  a  pledge, 
for  some  part  of  his  debt,  that  is,  the  price  of  the  packing ;  and  what  right  has  a 
Court  of  Equity  to  say,  that  if  [105]  he  has  another  debt  due  from  him  from  the  same 
person,  the  goods  shall  be  taken  from  him  without  having  the  whole  paid?  "  Now, 
it  is  submitted  that  this  is  not  a  correct  exposition  of  the  law  on  this  subject. 
[The  Attorney-General  (Sir  John  Campbell). —  We  do  not  contend  that  it  is.] 
The  observations  made  by  Lord  Hardwicke  in  that  case  have  misled  the  Courts 
in  the  decision  of  several  subsequent  cases,  and  are  also  utterly  at  variance  with 
another  decision  of  the  same  learned  Judge,  which  occurred  about  six  years  after- 
wards. That  was  the  case  of  Ex  parte  Ockenden  (1  Atk.  235),  in  which  the  circum- 
stances were  these :  The  Bankrupt,  who  was  a  Flour-factor,  had  considerable  deal- 
ings with  the  Petitioner,  who  was  a  Miller,  in  grinding  his  com  for  him ;  and  was 
at  the  time  of  his  bankruptcy,  indebted  to  the  Petitioner  in  £286,  for  grinding  corn 
on  various  former  occasions:  the  Petitioner  having  in  his  possession,  at  the  time 
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of  the  bankruptcy,  a  quantity  of  wheat  belonging  to  the  Bankrupt,  which  was  sent 
to  be  ground,  as  well  as  some  flour,  and  a  great  number  of  sacks,  upon  all  which  he 
claimed  a  lien,  not  only  for  his  charge  of  £16  Ss.  for  grinding  the  com  then  in 
his  hands,  but  also  for  £286,  previously  due ;  and  Lord  Hardwicke,  in  the  absence 
of  any  evidence  of  contract,  or  of  custom,  that  a  Miller  had  a  lien  for  his  general 
balance,  expressed  a  strong  opinion  that  he  had  only  a  particular  lien  pro  tanto, 
and  not  a  general  lien ;  and  he  qualified  his  former  decision  in  Ex  parte  Deeze  [1 
Atk.  228]  by  saying,  that  in  that  case  there  was  evidence  that  it  was  usual  for  Packers 
to  lend  money  to  ^othiers,  and  the  cloths  to  be  a  pledge,  not  only  for  the  work  done 
[106]  in  packing,  but  for  the  loan  of  money  likewise,  l^e  case  stood  over  for 
further  consideration ;  and  after  taking  some  time  to  deliberate  on  the  matter,  his 
Lordship  decided  according  to  the  opinion  he  had  expressed  on  the  hearing.*  It 
seems,  liierefore,  quite  evident,  that  Lord  Hardwicke  had  changed  the  opinions  he 
had  expressed  in  Ex  parte  Deeze  [1  Atk.  228],  and  that  that  case  can  only  be  sup- 
ported on  the  ground  of  the  custom  having  been  proved,  that  a  Packer  could  retain 
for  his  general  balance;  for  in  Ex  parte  Ockenden  [1  Atk.  235],  where  there  was  no 
contract  for  such  a  lien,  nor  any  general  custom  proved  to  establish  it,  he  held  that 
the  Miller  had  only  a  particular  lien  pro  tanto.  This  doctrine,  too,  was  subsequently 
acted  upon  by  Lord  Mansfield,  and  the  Court  of  King's  Bench,  in  Green  v.  Farmer 
(4  Bur.  2214);  where  it  was  decided,  that  a  Dyer  had  no  lien  for  a  general  balance, 
unless  a  contract  could  be  implied  from  any  usage  of  trade,  or  manner  of  dealing ; 
and  Lord  Mansfield,  referring  to  his  own  note  of  Ex  parte  Ockenden,  said,  that  that 
case  was  accurately  reported.f 

The  next  case  that  occurred  after  Ex  parte  Deeze  [1  Atk.  228],  [1073  upon  the 
construction  of  the  mutual  credit  clause  in  the  5th  Geo.  IL,  c.  30,  s.  28,  was  Ex  parte 
Prescott  (1  Atk.  230) ;  where  the  Petitioner,  being  a  creditor  of  the  Bankrupt  for 
£110,  and  a  debtor  to  him  upon  Bond  for  £340,  payable  at  a  future  day,  applied 
that  he  might  be  permitted  to  set  off  the  former  sum  against  the  principal  and 
interest  due  on  the  Bond ;  and  Lord  Hardwicke  held,  that  it  was  within  the  equity 
of  the  Statute ;  for  though  it  was  not  in  strictness  a  mutual  debt,  yet  it  was  a  mutual 
credit,  as  the  Bankrupt  gave  the  Petitioner  a  credit  in  consideration  of  the  Bond, 
though  payable  at  a  future  day,  and  the  Petitioner  gave  the  Bankrupt  credit,  for 
the  debt  he  owed  the  Petitioner  on  simple  contract.  This  case  has  ever  since  been 
considered  as  a  leading  authority,  that  a  debt  contracted  before  the  bankruptcy, 
but  not  payable  till  afterwards,  may  be  set  off  against  a  debt  from  the  Bankrupt 
payable  presently.  And  it  was  upon  this  principle  that  the  case  of  GoUmt  v.  Jones 
(10  Bar.  and  Cr.  777)  was  decided,  which  may  probably  be  relied  on  by  the  other 

*  In  Green  v.  Farmer,  4  Bur.  2222,  Lord  Mansfield  says  the  hearing  was  in 
August,  1754;  and  that  on  the  20th  December,  1754,  no  precedents  being  found. 
Lord  Hardwicke  determined  accordingly. 

t  Lord  Mansfield  also  said,  that  Ex  parte  Deeze  [1  Atk.  228]  was  well  reported. 
But  the  accuracy  of  the  report  of  that  case  does  not  appear  to  be  very  consistent  with 
what  Lord  Hardwicke  says  about  it  in  Ex  parte  Ockenden,  namely,  that  there  was 
evidence  of  an  usage  of  a  general  lien  in  the  dealings  of  Packers  with  their  em- 
ployers ;  for  in  the  report  of  the  case  in  Atkyns,  there  is  certainly  nothing  said  about 
sudi  a  custom  having  been  proved.  Lord  Henly,  in  commenting  on  Ex  parte  Deeze, 
in  his  Treatise  on  the  Bankrupt  Law  (p.  108),  thinks  the  fact  is  obvious,  that  Lord 
Hardwicke  had  changed  his  mind  in  Ex  parte  Ockenden,  upon  the  extent  of  the 
Statute  of  mutual  credit,  and  that  he  took  hold  of  the  circumstance  of  there  being 
evidence  of  usage  in  Ex  parte  Deeze  to  reconcile  the  two  decisions.  And  if,  indeed, 
he  made  the  observations  as  reported  in  Atkyns,  it  seems  highly  probable  tJiat  such 
was  the  fact ;  for  they  are  entirely  at  variance  with  the  principle  on  which  he  after- 
wards said  he  founded  that  decision.  When  he  drew  the  distinction,  however, 
between  a  general  and  a  particular  lien  in  Ex  parte  Ockenden,  it  may  have  escaped 
his  memory,  that  one  of  the  reasons  assigned  by  him  for  thinking  that  Ex  parte 
Deeze  came  within  the  clause  of  mutual  credit  was,  that  there  was  an  account  depend- 
ing between  the  Packer  and  the  Bankrupt,  there  being  on  the  one  side  £19  due  for 
packing,  and  on  the  other  side  much  about  the  same  sum  due  to  the  Bankrupt's 
estate  for  wine. 
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tide.  That  wm  mi  action  bj  the  Acsignees  of  a  Bankrupt  on  a  promiaaory  [108] 
note  of  the  Defendant,  which  had  been  diacounted  bj  the  Bankrupt,  and  against 
which  the  Defendant  claimed  a  aetoff  on  a  Bill  accepted  by  the  Bankrupt;  this 
Bill  the  Defendant  had  taken  in  part  of  the  discount  j  he  had  afterwards  negotiated 
it,  and  wa«  subsequently  obliged  to  pay  the  amount  to  the  holder  six  days  after  the 
oominission  had  issued  against  the  Bankrupt ;  and  it  was  held,  that  he  had  a  right 
to  set  off  the  Bill  against  the  demand  of  the  Assignees  on  the  promissory  note :  for 
that  the  Bankrupt,  by  discounting  the  Defendant's  note,  gave  credit  to  the  Defendant ; 
and  the  Defendant,  by  taking  the  Bankrupt's  acceptance,  gave  credit  to  the  Bankrupt ; 
and  that  there  had  thus,  at  the  time  of  the  bankruptcy,  been  mutual  credit  between 
these  parties.  Mr.  Justice  Bayley,  in  giving  his  judgment  in  this  case,  dwells  on 
a  material  distinction  between  the  clause  of  set-off  in  the  5th  Geo.  II.,  c.  30,  s.  28, 
and  the  provision  in  the  6th  Geo.  IV.,  c.  16,  s.  50;  the  former  Statute  merely  pro- 
viding for  cases  where  there  had  been  mutual  credit  given  by  the  Bankrupt  and  any 
other  person,  or  mutual  debts,  at  any  time  before  such  person  became  Bankrupt : 
speaking  of  the  mutual  credit,  and  the  mutual  debts,  each  of  them  in  the  past  tense, 
and  making  the  act  of  bankruptcy  the  time  at  which  the  8etH>ff  is  to  cease ;  while 
the  latter  Statute  includes  cases  where  there  has  been  mutual  credit,  and  where 
there  are  mutual  debts :  speaking,  therefore,  of  the  mutual  credit  in  the  past  tense, 
and  of  mutual  debts  in  the  present;  the  latter  Statute  also  giving  the  set-off,  not- 
withstanding any  prior  act  of  bankruptcy,  before  the  credit  given,  or  the  debt 
contracted,  and  declaring  that  every  debt  or  demand  made  proveable  may  also  be 
■et  off,  provided  the  person  claiming  the  set-off  had  not  when  such  credit  was  [109] 
given,  notice  of  the  act  of  bankruptcy.  Mr.  Justice  Bayley  goes  on  to  say,  "  These 
were,  then,  mutual  debts  between  the  parties,  and  th^  had  their  origin  in  a  mutual 
credit  before  the  bankruptcy."  But  in  the  present  case,  the  credit  is  all  on  one 
aide  before  the  bankruptcy ;  for  the  deposit  of  the  Company's  paper  was  not  a  credit 
given  by  Palmer  and  Co.  to  the  Bank  of  Bmgal,  the  Bank  having  no  power  to 
negotiate  it,  or  sell  it,  unless  Palmer  and  Co.  made  default  in  payment  of  the  money 
they  had  borrowed  of  the  Bank ;  and  at  the  time  of  their  insolvency,  there  were  not 
only  no  mutual  debts  between  the  parties,  but  it  was  uncertain  whether  the  trans- 
action of  the  deposit  of  this  paper  with  the  Bank  would  ever  terminate  in  a  debt 
from  the  Bank  to  them. 

In  the  last-cited  case  Mr.  Justice  Bayley  lays  great  stress  upon  that  of  Hankey 
V.  Smith  (3  Term  Rep.  507) ;  in  which  it  was  held,  that  an  acceptance  in  the  hands 
of  an  indorsee,  not  due  until  after  the  bankruptcy  of  the  acceptor,  constituted  an 
item  of  credit  between  the  Bankrupt  and  the  indorsee;  and  in  which  Mr.  Justice 
BuUer  observes,  that  if  a  Bill  of  Exchange,  which  is  accepted,  is  sent  out  into  the 
world,  credit  is  given  to  the  acceptor  by  every  person  who  takes  the  Bill;  but  the 
subsequent  case  of  Ex  parte  Hale  (3  Ves.  304),  which  occurred  before  Lord  Lough- 
borough, is  contrary  to  this  last  decision.  There  the  Petitioner  was  the  indorser  of 
a  Bill  of  Exchange  accepted  by  the  Bankrupt,  and  being  obliged  to  take  it  up  in 
consequence  of  the  bankruptcy,  he  claimed  to  set  off  the  amount  against  a  debt  he 
owed  the  Bankrupt ;  but  Lord  Loughborough  held,  that  though  the  Petitioner  might 
prove,  yet  he  could  not  set  it  off ;  [110]  that  he  could  not,  by  paying  the  Bill  after 
the  bankruptcy  of  the  acceptor,  put  himself  into  a  better  situation  than  any  other 
Creditor;  that  there  was  no  mutual  credit;  that  though  the  acceptance  constituted 
a  debt  due  at  the  time  of  the  bankruptey,  that  debt  was  not  due  to  the  Petitioner, 
and  that,  therefore,  the  set-off  failed. 

The  decision  of  the  Court  of  Common  Pleas  in  the  recent  case  of  Gibton-  v.  Bell 
(1  Bing.  N.C.  743),  is  another  authority,  which  may,  at  first  sight,  seem  to  favour 
the  claim  of  the  Respondents;  but  upon  an  examination  of  the  grounds  of  the  judg- 
ment in  that  case,  it  will  be  seen  that  they  do  not  apply  to  the  facts  of  this.  The 
Bankrupt  there  had  sold  and  delivered  a  quantity  of  wine  to  the  Defendant,  which 
he  agreed  to  pay  for  in  part,  by  accepting  a  Bill  of  Exchange  to  be  drawn  by  the 
Bankrupt ;  and  the  Defendant  having  failed  to  do  so,  the  Assignees  brought  an 
action  against  him  for  not  accepting  the  Bill  pursuant  to  his  agreement ;  to  which 
the  Defendant  pleaded  a  set-off  for  a  debt  due  to  him  from  the  Bankrupt  for  money 
lent;  and  it  was  held  upon  demurrer  that  the  set-off  was  good.  But  the  Chief 
Justice,  in  delivering  his  judgment,  said,  although  the  form  of  action  was  a  claim 
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for  unliquidated  damages  for  not  accepting  the  Bill,  yet  that  the  agreement  WM, 
in  substance,  a  contract  to  accept  a  Bill  in  payment  of  the  remainder  of  the  price 
of  certain  goods  sold  and  delivered  by  the  Bankrupt  to  the  Defendant ;  and  the  Bill 
of  Exchange  was  expressly  alleged  to  have  been  drawn  "  for  the  balance  then  due 
and  owing  from  the  Defendant  to  the  Bankrupt,  upon  tiie  account  aforesaid."  That 
in  substance,  therefore,  the  Bill,  if  [111]  accepted,  would  have  been  a  security  for 
the  payment,  at  a  future  day,  of  a  settled  and  ascertained  balance,  due  upon  an 
account,  in  which  the  price  of  the  goods  sold  to  the  Def^dant  formed  one  side,  and 
partial  pa3rment  made  by  the  Defendant  the  other  side.  That  the  principle  of  the 
Bankrupt  laws  is  this,  that  where  two  persons  have  dealt  with  each  other  on 
mutual  credit,  and  one  of  them  becomes  Bankrupt,  the  account  shall  be  settled 
between  them,  and  the  balance  only  payable  on  either  side.  That  the  claim  of  the 
Bankrupt  in  that  case  was  one  which  would,  in  its  nature,  terminate  in  a  debt,  and 
nothing  else.  For  if  the  demand  had  not  been  enforced  until  after  the  time  for 
which  the  Bill  was  to  run,  the  demand  became  actually  a  debt,  for  which  the 
Bankrupt  might  have  brought  his  action  for  goods  sold,  or  on  an  account  stated; 
and  if  enforced  before  the  time  had  expired,  his  demand  was  one  which  must  become 
a  debt  in  a  short  time,  and  of  which  the  present  value  was  determinable,  by  dedudb- 
ing  the  discount  for  the  time  the  Bill  had  still  to  run.  Now,  apply  this  reasoning 
to  the  facts  of  the  present  case.  Was  there,  at  the  time  of  the  insolvency  of  Palmer 
and  Co.,  "  any  settled  and  ascertained  balance  due  upon  an  account "  between  them 
and  the  Bank  of  Bengal?  The  balance  was  not  only  unsettled  and  unascertained, 
but  it  was  wholly  uncertain  whether  there  would  be  any  balance  due  to  them  from 
the  Bank ;  for  if  the  Assignees  of  Palmer  and  Co.  had  repaid  the  Bank  the  103,900 
rupees,  according  to  the  agreement  of  the  12th  of  November,  1829,  they  would  have 
had  a  right  to  an  immediate  return  of  the  Company's  paper,  which  they  had 
deposited  with  the  Bank  to  secure  the  payment  of  this  sum;  and  if  they  had  not 
repaid  the  amount  of  the  loan  at  the  end  of  the  three  months,  the  [112]  balance 
would  have  been  equally  uncertain ;  for  it  would  in  that  case  depend  on  the  amount 
of  the  proceeds  of  the  sale  of  the  Company's  paper,  a  transaction  of  such  a  nature 
as  must  terminate  in  a  debt  The  answer  to  the  former  question  is  an  answer  to 
this;  for  if  either  Palmer  and  Co.,  or  their  Assignees,  had  repaid  the  loan  to  the 
Bank  within  the  stipulated  time,  the  Bank  would  have  had  no  power  to  sell ;  and 
even  if  they  had  sold,  it  would  be  just  as  uncertain  whether  there  would  be  anj 
surplus,  after  satisfying  the  amount  of  the  loan. 

But  the  case  which,  it  is  presumed,  the  Respondents  will  chiefly  rely  on  in  their 
favour,  is  Olive  v.  Smith  (6  Taimt.  56).  In  that  case.  A.,  a  Merchant,  employed  B., 
a  Broker,  to  effect  policies  and  sell  goods,  and  trusted  him  with  the  possession 
of  the  policies  and  the  goods.  A.,  being  indebted  to  B.  for  premiums  of  insurance, 
and  having  obtained  an  advance  of  money  upon  a  pledge  of  goods  placed  in  B.'s 
hands  for  sale,  but  not  on  those  goods  to  the  exclusion  of  A.'s  general  credit,  became 
Bankrupt;  after  which,  a  loss  happening  on  one  of  the  policies,  B.  received  it  from 
the  underwriters.  This  was  held  to  be  a  case  of  mutual  credit,  and  that  B.  might 
retain  the  sum  received  for  the  loss,  not  only  in  the  liquidation  of  the  balance  due 
for  premiums,  but  also  of  his  advances.  Lord  Chief  Justice  Gibbs,  who  tried  the 
cause,  decided  it  on  the  ground  that  the  Bankrupts  had  trusted  the  Defendants  with 
the  possession  of  goods  and  of  policies  of  insurance,  and  that  the  Defendants  had 
trusted  the  Bankrupts  with  the  money  advanced,  and  the  premiums  paid  for  them 
on  the  policies ;  and  that  the  general  principle  was,  that  wherever  each  [113]  party 
has  trusted  the  other  with  the  possession  of  value,  the  Assignees  of  either  patty,  in 
case  of  his  bankruptcy,  cannot  withdraw  that  value  from  the  other,  but  on  the  terms 
of  paying  him  what  is  due  between  them.  With  all  due  respect,  howe^.ir,  for  tlat 
learned  Judge,  it  is  submitted  that  this  reasoning  is  not  correct  in  point  of  law ; 
for  it  would  lead  to  this  monstrous  conclusion, — that  in  every  case  of  ilepoait  of 
goods,  let  the  purpose  be  what  it  may,  if  the  owner  of  the  goods  be  indebted  to  the 
depositary,  the  latter  has,  by  virtue  of  the  Statute  of  mutual  credit,  a  right  to 
retain  the  goods  deposited  till  he  is  paid  the  whole  of  his  demand, — a  proi>08ition 
which  could  never  have  been  intended  by  any  of  the  clauses  relating  to  mutual  credit 
in  the  Bankrupt  Laws.  The  doctrine,  indeed,  that  was  propounded  by  the  learned 
Judge  in  that  case, — as  is  justly  observed  by  Lord  Henley  in  his  work  on  the 
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Bankrupt  Law, — has  not  been  generally  approved  of  by  the  ProfesBion ;  and  it  has 
accordingly  been  aince  confined  within  much  narrower  bounds  in  subsequent  cases. 
It  will  be  observed,  too,  upon  referring  to  the  report  of  Olive  v.  Smith,  that  the 
Counsel  who  argued  in  support  of  the  claim  of  setoff,  relied  in  a  great  measure 
upon  the  doctrine  in  Ex  parte  Deeze;  and  after  referring  to  Lord  Hardwicke's 
subsequent  decision  in  Ex  parte  Ockenden,  contended  that  his  Lordship's  first  opinion 
was  the  best.  The  judgment,  also,  of  the  Court  is  mainly  founded  on  Ex  pcurte 
Deeze;  Gibba,  Justice,  saying,  that  the  Courts  have  always  inclined  to  support  the 
doctrine  in  that  case;  and  he  adds,  that  in  the  case  Ex  parte  Ockenden,  no  judgment 
was  given :  in  the  last  of  which  observations,  however,  he  is  corrected  by  the  Counsel 
in  the  argument,  and  in  the  former  [114]  of  which  it  will  be  also  found,  that  his 
statement  is  far  too  general  and  sweeping.  Nearly  the  same  period  elapsed  after 
this  decision  as  the  interval  between  Ex  parte  Deete  [1  Atk.  228]  and  Ex  parte 
Ockenden  [1  Atk.  235],  when  the  learned  Judge,  then  become  Lord  Chief  Justice, 
following  the  example  of  Lord  Hardwicke,  but  exhibiting  perhaps  a  specimen  of 
great  ingenuity  and  acuteness,  thought  it  necessary  in  a  subsequent  case  to  qualify 
the  proposition  he  had  so  broadly  laid  down  in  Olive  v.  Smith  [6  Taun.  66]. 

The  case  alluded  to  is  that  of  Rose  t.  Hart  (3  Taunt.  499),  where  the  Assignees 
of  a  Bankrupt  brought  an  action  of  Trover  for  a  quantity  of  cloths  which  had  be«i 
deposited  with  the  defendant,  a  Fuller,  for  the  purpose  of  being  dressed.  It  was 
contended  at  the  trial,  that  the  case  came  within  the  principle  laid  down  in  Olive 
V.  Smith  [6  Taun.  66],  and  that  the  Defendant  was  entitled  to  retain  the  cloths  for 
his  general  balance ;  but  a  verdict  was  given  for  the  Plainti&s ;  and  the  point  was 
reserved  by  Mr.  Justice  Holroyd,  before  whom  the  case  was  tried.  When  the  rule 
nisi  was  moved  for  a  new  trial.  Lord  Chief  Justice  Gibbs  acknowledged  that  the 
question  was  of  the  utmost  importance,  and  that  the  Court  was  quite  open  to  hear  it 
discussed.  Aiter  the  case  had  been  fully  argued, — when  the  Counsel,  in  support  of 
the  rule,  rested  entirely  on  the  language  of  the  Courts  in  Ex  parte  Deeze  [1  Atk. 
228],  French  v.  Fenn  (1  Cooke,  Bank.  Laws,  p.  636  [7th  Ed.]),  and  Olive  v.  Smith 
[6  Taun.  56], — ^the  Court  took  time  to  consider  its  judgment,  which  was  ultimately 
pronounced  by  Lord  Chief  Justice  Gibba.  These  facts  are  stated  to  show  that  the 
question  was  maturely  and  deliberately  considered  by  the  Court  before  it  came  to 
a  decision.  The  Chief  Justice,  [115]  in  delivering  his  judgment,  admitted  that  the 
case  was  not  distinguishable  from  Ex  parte  Deeze  [1  Atk.  228],  upon  which  the 
decision  in  Olive  v.  Smith  [6  Taun.  56]  was  founded;  and  after  adverting  to  the 
qualification  of  Ex  parte  Deeze  in  Ex  porta  Ockenden  [1  Atk.  235],  which  he  says 
was  lost  sight  of  by  the  Court  in  French  v.  Fenn  [1  Cooke,  Bank.  Laws,  p.  536,  7th  Ed.], 
he  adds,  that  this  last-mentioned  case  having  been  followed  by  a  string  of  cases 
running  through  a  period  of  more  than  thirty  years,  whatever  he  might  think 
of  the  original  decision,  he  could  not  persuade  himself  to  break  in  upon  a  class  of 
cases  so  long  established ;  and  that  if  they  could  not  be  supported  without  carrpng 
the  doctrine  in  Ex  parte  Deeze  [1  Atk.  228]  to  its  fullest  extent,  he  should  be  ready 
to  follow  it  rather  than  overturn  what  had  been  settled  upon  the  subject  for  such  a 
length  of  time.  "  But,"  he  observes,  "  it  is  first  to  be  considered  whether  these  oases 
may  not  be  supported  by  a  construction  of  the  Act,  which  will  not  go  to  that  extent, 
and  will  leave  the  opinion  of  Lord  Hardwicke,  in  the  case  of  Ex  parte  Ockenden  [1 
Atk.  235],  untouched."  He  then  cites  the  28th  section  of  the  6th  Geo.  II.,  c.  30,  by 
which  it  was  enacted,  that  "  where  there  had  been  mutual  credit  given  by  the 
Bankrupt  and  any  other  person  or  mutual  debts  between  the  Bankrupt  and  any  other 
person,"  the  Commissioners  should  state  the  account  between  them,  and  one  debt 
might  be  set  against  another ;  and  what  should  appear  to  be  due  on  either  side  on 
the  balance  of  such  account,  and  on  setting  such  debts  against  one  another,  and  no 
more,  should  be  claimed  on  either  side  respectively."  "  Something  more,"  he  goes 
on  to  aay,  "  is  certainly  meant  here  by  mutual  credits  than  the  words  mutual  debts 
import;  and  yet  upon  the  final  settlement,  it  was  enacted  merely  that  one  [116] 
debt  shall  be  set  against  another.  We  think  this  shows  that  the  Legislature  meant 
such  credits  only  as  must,  in  their  nature,  terminate  in  debts ;  as  where  a  debt  is 
due  from  one  party,  and  credit  given  by  him  to  the  other,  for  a  sum  of  money 
payable  at  a  future  day,  and  which  will  then  become  a  debt;  or  where  there  is  a 
debt  on  one  side,  and  a  delivery  of  property,  with  directions  to  turn  it  into  money, 
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on  the  other :  in  such  case  the  credit  given  by  the  delivery  of  the  properly  must,  in 
its  nature,  terminate  in  a  debt,  the  balance  will  be  taken  on  the  two  debts,  and  the 
words  of  the  Statute  will  in  all  respects  be  complied  with."  This  principle,  the 
Chief  Justice  obseires,  will  support  all  the  cases  from  French  v.  Fenn  [1  Cooke,  Bank. 
Laws,  p.  536,  7th  Ed.]  to  Olive  v.  Smith  [5  Taun.  56] ;  in  all  of  which,  he  adds,  "  it 
will  be  found,  that  that  which  has  been  allowed  as  a  mutual  credit  has  always  been  of 
such  a  nature  as  must  terminate  in  a  cross  debt.  To  this  extent  we  think  the 
Statute  may  be  carried,  but  no  further;  and  we  follow  the  final  opinion  of  Lord 
Hardwicke  in  determining,  that  the  delivery  of  these  cloths  to  the  Defendants,  for 
the  purpose  of  being  dressed,  does  not  form  an  article  of  mutual  credit  in  his  favour, 
within  the  fair  construction  of  the  clause  relied  on." 

The  case  of  French  v.  Fenn  (1  Cooke,  Bank.  Laws,  p.  536  [7th  edit.]),  referred  to 
by  Lord  Chief  Justice  Gibbs  in  the  last-mentioned  case  was  this:  Cox,  Holford, 
and  Fenn,  purchased  a  row  or  string  of  pearls,  for  a  joint  adventure  in  trade,  the 
money  for  the  purchase  being  advanced  by  Fenn.  Cox  became  Bankrupt;  after 
which,  Fenn  sent  the  pearls  to  China,  where  they  were  sold,  and  the  proceeds  remitted 
to  Fenn.  Cox,  at  the  time  of  his  bankruptcy,  [117]  was  indebted  to  Fenn  in  a  much 
larger  sum  than  a  third  of  the  profits  of  the  adventure.  The  Assignees  of  Cox 
brought  an  action  against  Fenn  for  Cox's  share  of  the  profits,  to  which  the  Defend- 
ant pleaded  a  set-off;  and  it  was  contended  on  his  behalf,  that  there  was  a  mutual 
credit,  though  not  a  mutual  debt,  at  the  time  of  the  bankruptcy,  and  that  one  could 
not  be  demanded  without  satisfying  the  other;  and  the  Court,  on  the  authority  of 
Ex  parte  Deeze,  determined  that  Fenn  was  protected  from  the  claim  of  Cox's 
Assignees,  by  the  clause  of  mutual  credit.  But  in  this  case  it  is  to  be  observed, 
that  there  was  a  debt  due  from  Cox  to  Fenn,  and  Cox  entrusted  Fenn  with  his  share 
in  the  pearls  for  sale,  which,  when  sold,  would  constitute  a  cross  debt  from  Fenn  to 
Cox,  for  his  share  of  the  proceeds.  The  credit,  therefore,  given  in  this  case  was  of 
such  a  nature,  as  could  not  fail  to  terminate  in  a  debt.  And  the  same  observation 
applies  to  the  cases  of  Smith  v.  Hodton  (4  Term  Rep.  211),  and  Parker  v.  Carter  (1 
Q>oke,  Bank.  Laws,  p.  548),  which  may  possibly  be  relied  on  by  the  other  side. 

The  limitation  of  the  clause  of  mutual  credit,  as  defined  by  the  judgment  of  the 
Court  in  Bo»e  v.  Hart  [8  Taun.  499],  has  been  recognized,  and  acted  upon  in  many 
subsequent  cases,  as  in  Sampson  v.  Burton  (2  Brod.  and  Bing.  89),  where  it  was 
decided  that  guarantee  against  contingent  damages 'did  not  come  within  it;  in 
Samun  ▼.  Cato  (5  Barn,  and  Aid.  861),  where  Mr.  Justice  Bayley  says,  that  the  6th 
Geo.  XL,  c.  30,  s.  28,  "  is  now  held  to  be  confined  to  such  credits  as  must,  in  their 
nature,  terminate  in  debts";  and  in  Rose  v.  Sime  (1  Barn,  and  Adol.  521),  which  is 
very  strong  in  favour  of  the  [118]  restriction.  In  this  last  case,  the  Bankrupt 
having  given  the  Defendant  his  acceptance  for  £20,  the  Defendant,  in  consideration 
thereof,  undertook  that  he  would  indorse  to  the  Bankrupt  a  Bill  drawn  by  the  De- 
fendant on  E.  E.,  payable  to  the  Defendant's  order.  The  Defendant  gave  the  Bill, 
but  would  not  indorse  it,  the  acceptance  of  the  Bankrupt  having  been  dishonoured ; 
and  the  Assignees  brought  a  special  action  of  assumpsit  against  the  Defendant,  for  a 
breach  of  contract,  in  refusing  to  indorse  the  Bill.  It  was  contended  on  behalf  of 
the  Defendant,  that  if  he  indorsed  the  Bill,  and  had  been  sued  upon  it,  he  might 
have  set  off  the  Bankrupt's  dishonoured  acceptance,  and  that  he  was  entitled  to 
the  same  advantage  in  an  action  for  not  indorsing;  and  that  it  was,  therefore,  a 
case  of  mutual  credit,  within  the  6th  Geo.  IV.,  c.  16,  s.  50.  But  the  Court  of 
King's  Bench  held  that  the  contract  to  indorse  was  not  within  the  Statute,  and  could 
not  have  been  set  off  by  the  Assignees  against  the  X20  due  from  the  Bankrupt  to 
the  Defendant.  Mr.  Justice  Parke  observing,  "  this  is  not  a  case  of  mutual  credit 
within  the  Bankrupt  Act;  it  is  merely  a  case  where  a  cause  of  action  arises  for 
the  non-performance  of  a  contract.  The  provision,  with  respect  to  mutual  credit, 
is  confined  to  debts  between  the  Bankrupt  and  other  parties,  or  to  transactions 
necessarily  ending  in  debts." 

In  the  case  now  before  the  Court,  the  Respondents  having  entered  into  an  ex- 
press agre«nent  to  return  the  surplus  of  the  proceeds  of  the  Company's  paper  to 
Palmer  and  Co.,  cannot  claim  the  right  of  set-off  under  the  clause  of  mutual  credit, 
contrary  to  the  terms  of  such  express  agreement.  This  was  decided  [119]  in  the 
case  of  Clarke  v.  FeU  (4  Bam.  and  AdoL  404),  which  was  an  action  of  Trover  against 
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the  Bankrupt's  Assignees  for  the  recovery,  of  a  Stanhope,  which  the  Plaintiffs  had 
sent  to  the  Bankrupt  to  be  repaired.  It  appeared  that  the  Plaintiffs  had  agreed  to 
pay  for  the  repairs  in  ready  money;  that  the  repairs  were  not  completed  until 
after  the  bankruptcy;  that  the  Plaintiffs,  when  they  sent  the  Stanhope  to  be  re- 
paired, were  the  holders  of  the  Bankrupt's  acceptance  for  £24,  which  became  due 
before  the  bankruptcy,  and  that  the  charge  for  repairs  was  £20.  The  Plaintiffs 
demanded  the  Stanhope,  proposing  to  strike  off  the  £20  from  the  amount  of  the 
Bankrupt's  acceptance;  but  the  Assignees  refused  to  deliver  it  without  actual  pay- 
ment. The  Plaintiffs  contended,  that  the  two  sums  of  £24  and  £20  were  mutual 
debts  at  the  time  of  the  bankruptcy,  and  ought  to  be  set  off  against  each  other, 
according  to  the  6th  Geo.  IV.,  c.  16,  s.  50.  But  the  Court  of  King's  Bench  held,  that 
although  the  Statute  would  have  applied  if  there  had  bcHsn  no  contract  to  pay  ready 
money, — as  the  Bankrupt  was  indebted  to  the  Plaintiffs,  and  the  question  would 
then  have  been  on  which  side  the  balance  lay, — yet  that  the  agreement  to  pay  ready 
money  made  all  the  difference,  and  that  the  bankruptcy  of  one  party  did  not  rescind 
an  express  contract  establishing  a  lien  for  payment  of  a  particular  debt. 

Further,  it  is  submitted,  that  where  property  is  deposited  upon  trust  for  a 
specific  and  limited  purpose,  and  where  the  trust  is  unexecuted  at  the  time  of  the 
bankruptcy  of  the  party  who  has  made  the  deposit,  a  transaction  of  such  a  nature 
cannot  be  considered  a  [120]  case  of  mutual  credit  within  the  50th  section  of  the 
Bankrupt  Act.  That  this  is  a  correct  exposition  of  the  law,  appears  plainly  from 
the  case  of  Key  v.  Flint  (8  Taunt.  21),  in  which  it  was  decided  by  the  Court  of 
Coiiunon  Pleas,  and  afterwards  by  Lord  Eldon,  when  the  same  case  came  before  him 
in  the  shape  of  a  petition  in  bankruptcy.  The  case  in  the  Common  Pleas  was  an 
action  of  "rrover  by  the  Assignees  of  a  Bankrupt  for  a  Bill  of  Exchange  for  £650, 
which  had  been  deposited  by  the  Bankrupt  with  the  Defendant  for  the  purpose  of 
raising  money,  and  making  advances  upon  it.  The  Defendant  advanced  £155  upon 
it,  and  promised  to  make  further  advances,  which  he  never  did ;  and  the  Assignees 
having  tendered  to  the  Defendant  the  amount  of  the  money  he  had  advanced  on  the 
Bill,  it  was  held,  that  they  were  entitled  to  recover  the  amount  of  the  Bill,  although 
a  general  balance  remained  due  from  the  Bankrupt  to  the  Defendant,  and  that  this 
did  not  form  a  case  of  mutual  credit  within  the  5th  Geo.  II.,  c.  30,  s.  28.  Mr.  Justice 
Dallas,  in  giving  his  judgment,  dwells  on  the  fact  that  the  Bill  was  not  left  on  the 
general  account,  but  for  the*expres8  purpose  of  having  money  advanced,  and  that 
tiie  Defendant  held  the  Bill  only  as  a  security  for  the  sums  advanced.  When  the  case 
afterwards  came  before  Lord  Eldon  {Ex  parte  Flint,  1  Swanst.  30),  he  entirely 
agreed  with  the  decision  of  the  Court  of  Common  Pleas,  saying,  that  it  was  contrary 
to  natural  equity  that  a  Creditor  of  a  Bankrupt,  who  had  made  advances  on  the 
security  of  a  Bill  of  Exchange  deposited  with  him  for  that  purpose,  and  who  had 
undertaken  to  receive  the  amount  when  due,  and  return  the  surplus,  should  set  off 
advances  [121]  prior  to  the  transaction  against  a  demand  by  the  Assignees  for  the 
Bill.  Now,  to  apply  this  last  decision  to  the  present  case,  it  will  be  recollected  that 
the  two  promissory  notes,  the  amount  of  which  the  Bank  claims  to  set  off  against 
the  surplus  of  the  proceeds  of  the  Company's  paper,  were  (as  is  expressly  stated  in 
the  special  case)  discounted  by  Palmer  and  .Co.  with  the  Bank,  on  the  dates  thereof 
respectively,  namely,  on  the  21st  October,  1829,  and  the  4th  November,  1829;  and 
that  the  amount  thereof  respectively,  after  deducting  the  discount,  was  paid  by  the 
Bank  to  Palmer  and  Co.  Both  these  transactions,  therefore,  were  previous  to  the 
deposit  of  the  Company's  paper  by  Palmer  and  Co.,  which  did  not  take  place  till  the 
12th  November,  1829 ;  so  that,  according  to  Lord  Eldon's  decision  in  Ex  parte  Flinty 
it  would  be  most  inequitable  that  the  Respondents  in  the  present  case,  who  had 
undertaken  in  the  event  of  their  selling  the  Company's  paper,  "to  render  any 
surplus  which  might  be  forthcoming  from  such  sale  to  Palmer  and  Co.,"  should  be 
permitted  to  set  off  the  prior  advances  made  by  them  on  the  security  of  the  two  pro- 
misRory  notes.  For  it  must  be  recollected  that,  in  the  present  case,  as  in  that  of 
Ex  parte  Flint,  the  deposit  was  not  on  the  general  account,  but  as  a  security  only 
for  the  103,900  rupees  advanced  by  the  Bank  to  Palmer  and  Co. 

The  decision  in  Key  v.  Flint  [8  Taun.  21]  has  been  also  recognized  by  the  Court 
of  King's  Bench  in  the  subsequent  case  of  Buchanan  v.  Findlay  (9  Barn,  and  Cress. 
738),  which  was  an  action  by  tb*  Assignees  of  Duff  and  Brown  for  money  had  and 
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[122]  received.  Duff  and  Brown  had  remitted  two  Bilk,  amounting  together  to 
£1740,  to  Findlaj  and  Co.,  with  directions  to  get  them  discounted ;  but  Findlay  and 
Co.  being  then  under  acceptances  to  Duff  and  Co.  to  the  amount  of  £50,000,  kept 
the  Bills  in  their  own  possession,  and  received  the  amount  of  them,  when  due,  from 
the  acceptor.  Previous  to  their  becoming  due,  however.  Duff  and  Co.  became  Bank- 
rupts, and  their  Assignees  then  sued  Findlay  and  Co.  for  the  amount  of  the  two 
Bills ;  and  it  was  held,  that  Findlaj  and  Co.  could  not  set  off  in  this  action  any  debt 
due  to  them  from  Duff  and  Co.  Lord  Tenterden,  who  delivered  the  judgment  of  the 
Court,  said  there  was  no  substantial  distinction  between  that  case  and  Key  v. 
Flint;  that  in  both  cases  the  Bills  were  sent  to  the  Defendants  for  a  specific  pur- 
pose ;  and  as  soon  as  the  Defendants  declined  to  perform  that  purpose,  the  right  to 
retain  the  Bills  ceased,  and  the  party  was  legally  bound  to  restore  them  on  demand ; 
that  if  goods  or  Bills  are  deposited  for  a  specific  object,  and  the  Bailee  will  not 
perform  that  object,  he  must  return  them;  and  that  the  property  of  the  Bailor  is 
not  diverted  or  transferred  until  the  object  is  performed.  It  was  argued  there,  in 
favour  of  the  setroS,  that  the  Assignees,  by  bringing  an  action  for  money  had  and 
received,  had  treated  their  claim  as  a  pecuniary  demand ;  that  the  Bills  were 
deposited  for  the  purpose  of  being  converted  into  money,  and  that,  therefore,  the 
transaction  must  have  ended  in  a  debt;  but  Lord  Tenterden  observed,  that  that 
ciicumstance  made  no  difference  in  the  case ;  and  that  although  the  Bills  were  paid 
tu  the  Defendants  after  the  Commission,  yet  that  a  set-off  after  the  payment  of 
[123]  the  Bills  was  to  be  governed  by  the  same  rules  as  a  lien  before  payment. 

But  there  is  another  important  way  of  considering  this  question,  with  reference 
to  the  decisions  in  bankruptcy,  in  cases  of  equitable  mortgage.  The  rule  that 
governs  all  those  cases  is  uniform,  namely,  that  a  deposit  of  deeds  or  securities  for 
a  particular  purpose  will  not  give  the  depositary  a  lien  upon  them  for  any  other 
purpose ;  as  where  deeds  are  deposited  to  obtain  further  credit,  the  depositary  has 
no  lien  on  them  for  money  previously  advaned.  This  was  decided  in  Motmtford  v. 
Scott  (1  Turn,  and  Rubs.  274),  as  well  as  in  Ex  parte  Flint  [1  Swan.  30],  already 
cited.  So  in  Ex  parte  WhUhread  (19  Yes.  209),  where  a  lease  was 
deposited  as  a  collateral  security  for  £1000,  and  there  was  a  subsequent 
advance  of  £100,  Lord  Eldon  held,  that  if  the  original  bargain  did  not 
look  to  future  advances,  no  subsequent  advance  could  be  a  charge  unless  the  sub- 
sequent transaction  was  equivalent  to  the  original  transaction.  The  same  principle 
indeed  pervades  all  the  cases  on  this  subject,  which  decide,  that  the  lien  originally 
created  can  only  be  enlarged  by  a  subsequent  express  agreement :  Ex  parte  Marth 
(2  Rose,  239),  Ex  parte  Alexander  (1  Glyn.  and  Jam.  409),  Ex  parte  Hannen  (1 
Dea.  and  Ch.,  407).  Now  the  deposit  of  the  Company's  paper  in  this  case,  by 
Palmer  and  Co.,  with  the  Bank  of  Bengal,  was  in  the  nature  of  an  equitable  mort- 
gage, giving  the  Bank  a  lien  on  the  securities  deposited  to  the  amount  of  the  sum 
borrowed,  viz.,  103,900  sicca  rupees,  and  subject  to  the  terms  of  the  written  memo- 
randum accompanying  the  deposit.  Those  terms  were,  that  in  case  they  should  sell 
the  paper  for  their  own  reimbur8e-[1241-ment,  they  should  render  the  surplus  of  the 
proceeds  to  Palmer  and  Co.,  not  that  the  surplus  of  the  proceeds  should  be  a 
security  against  any  prior  or  subsequent  advances.  It  is  quite  clear  that  it  could  not 
have  been  the  intention  of  the  parties  at  the  date  of  the  agreement  of  the  12th 
November,  1829,  that  the  deposit  of  the  Company's  paper  was  to  secure  the  payment 
of  the  two  notes  which  the  Bank  had  previously  discounted  for  Palmer  and  Co. ;  for 
if  that  had  been  so,  the  Bank  would  have  taken  care  to  have  had  a  stipulation  to 
that  effect  inserted  in  the  agreement,  which  is  wholly  silent  as  to  any  prior 
advances. 

In  whatever  light,  then,  we  view  the  transaction  between  these  parties,  the  Bank 
could  have  no  lien  on  the  securities  deposited  by  Palmer  and  Co.,  nor  have  they  now 
any  set-off  against  the  surplus  of  the  proceeds  arising  from  the  sale  of  them,  in 
respect  of  the  two  promissory  notes.  The  transaction  was  not  within  the  clause  of 
mutual  credit  in  the  Bankrupt  Act:  first,  because  it  was  a  deposit  for  a  specific 
purpose,  which  would  not  necessarily  terminate  in  a  debt ;  secondly,  because  it  was 
an  unexecuted  trust  at  the  time  of  the  insolvency  of  Palmer  and  Co.,  and  the  Com- 
missioners could  not,  therefore,  take  the  account  and  state  the  balance  between  the 
parties,  pursuant  to  the  directions  of  tiie  6th  Geo.  IV.,  c.  16,  s.  50;  thirdly,  because 
no  credit  within  the  meaning  of  that  section  was  given  to  the  Bank  by  Palmer  and 
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Co.  before  their  insolvencj ;  and  fourthly,  because  a  party  cannot  avail  himself  of  a 
right  of  set-off  under  the  clause  of  mutual  credit,  contrary  to  his  own  express  agree- 
ment. Moreover,  if  the  transaction  is  considered  as  an  equitable  mortgage,  it  must 
be  governed  by  the  same  rules  which  regulate  that  species  of  security;  [125]  and 
these  are  express,  that  an  agreement  accompanying  the  deposit  of  a  pledge  as  a 
security  for  money  borrowed,  cannot  be  extended  or  enlarged  unless  by  positive 
agreement,  and,  therefore,  cannot  be  made  to  cover  either  prior  or  subsequent 
advances.  The  Respondents  have  chosen  their  own  security ;  they  have  already,  by 
virtue  of  this  security,  recouped  themselves  the  whole  amount  of  the  loan  of  the 
103,900  rupees,  which  they  made  to  Palmer  and  Co.  on  the  12th  November,  1829, 
as  well  as  the  whole  amount  of  the  five  subsequent  loans,  and  they  ought  not  to  be 
permitted,  by  a  forced  and  extended  construction  of  the  clause  of  mutual  credit,  to 
draw  within  their  grasp  still  more  of  the  property  of  these  Insolvents,  which  it  was 
clearly  the  intention  of  the  Legislature,  both  in  the  English  Bankrupt  Act  and 
Indian  Insolvent  Act,  should  be  distributed  equally  among  all  the  Creditors.  The 
Court,  too,  will  not  fail  to  remember,  if  they  have  any  doubt  in  the  construction  of 
this  clause,  that  there  is  an  express  direction  in  the  English  Statute,  "  that  the  Act 
shall  be  construed  beneficially  for  Creditors  "  generally,  and  not  for  the  preference  of 
an  individual  Creditor,  to  the  detriment  of  the  general  Creditors  of  the  Bankrupt. 

The  Attorney-General  (Sir  John  Campbell),  and  Mr.  Maule,  K.C.,  for  the  Re- 
spondents.— ^We  contend  that  this  is  a  case  of  mutual  credit  within  the  meaning 
both  of  the  36th  section  of  the  Indian  Insolvent  Act,  9th  Geo.  IV.,  c.  7,  and  of  the 
English  Bankrupt  Act,  6th  Geo.  IV.,  c.  16,  s.  50.  In  the  first  place,  we  must  take 
for  granted  that  both  these  Statutes  are  to  be  interpreted  in  the  same  way  as  to 
the  right  of  set-off ;  for  the  36th  section  of  the  [126]  Indian  Act  expressly  says,  that 
debts  may  be  set  off  as  well  as  proved,  "  in  the  same  manner,  and  subject  to  the 
like  deductions,  conditions,  and  provisions  as  prescribed  in  the  English  Bankrupt 
Act." 

[The  Court  here  intimated  that  they  were  satisfied  on  this  point,  namely,  that 
the  same  interpretation  as  to  the  right  of  setoff  ought  to  govern  both  the  English 
and  the  Indian  Act.] 

That  point  being  disposed  of,  we  are  now  to  consider  what  is  meant  by  the  50th 
section  of  the  English  Bankrupt  Act,  which  provides,  "  that  where  there  has  been 
mutual  credit  given  by  the  Bankrupt  and  any  other  person,  or  where  there  are  mutual 
debts  between  the  Bankrupt  and  any  other  person,"  one  debt  or  demand  may  be  set 
against  another.  The  term  "  mutual  credit "  comprehends  a  great  deal :  taken  in 
its  largest  sense,  it  would  mean  any  sort  of  confidence  which  two  men  might  happen 
reciprocally  to  repose  in  each  other.  But  we  admit  that  the  construction  of  the  term 
must  be  confined  to  pecuniary  credit,  that  is,  where  there  has  been  money,  or  money's 
worth,  entrusted  by  either  party  to  the  other ;  then  the  Commissioners  shall  state  the 
account,  and  one  debt  or  demand  may  be  set  off  against  another,  and  the  balance 
only  on  either  side  can  be  claimed  or  paid.  We  do  not  mean  to  contend,  that  where 
goods,  as  securities,  have  been  deposited  by  a,  Bankrupt  for  a  particular  purpose,  and 
the  depositary  has  been  guilty  of  a  fraud,  or  of  a  breach  of  trust,  which  amounts  to 
a  fraud,  in  the  disposal  of  the  property,  that  he  can  avail  himself  of  the  clause  of 
mutual  credit,  in  answer  to  the  claim  of  the  Bankrupt's  Assignees.  But  where  a 
party  has,  in  the  course  of  his  dealings  with  a  Bankrupt,  and  without  any  fraud  or 
[127]  breach  of  trust  on  his  part,  got  money  belonging  to  the  Bankrupt  honestly  in 
his  hands,  we  say,  it  was  the  intention  of  the  Statute,  that  the  account  between  them 
should  be  taken  by  the  Commissioners,  and  the  b<> lance  only  due  on  such  account  be 
paid  by  one  party  to  the  other.  We  deny  the  construction  contended  for  by  the 
Appellants,  that  there  must  be  mutual  debts  of  the  Bankrupt  and  the  party  claiming 
the  set-off  existing  at  the  time  of  the  bankruptcy,  in  order  to  bring  a  case  within  the 
clause  of  mutual  credit.  We  say  it  is  sufScient  if  there  has  been  mutual  credit 
which  was  likely  to  terminate  in  a  debt  from  one  party  to  the  other,  without  any 
regard  to  the  question,  whether  the  debt  accrued  before  the  time  of  the  bankruptcy, 
or  in  the  time  of  the  Assignees;  and  that  when  the  transactions  of  the  mutual 
credit  have  resulted  in  cross-demands,  there  ought  to  be  a  right  of  set-off.  This  is 
a  principle  that  is  founded  on  natural  justice  and  equity:  and  it  would  be  most 
nnjust  to  hold  that  the  Bankrupt  should  be  compelled  to  return,  in  tolido,  the  surplus 
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of  the  proceeds  arising  from  the  sale  of  the  Company's  paper,  when  there  is  another 
debt  due  to  them  from  Palmer  and  Co. 

Now,  what  is  the  true  state  of  the  case,  as  to  the  dealings  between  these  parties? 
rhe  Bank  of  Bengal  accommodate  Palmer  and  Co.  with  a  loan  of  103,900  sicca 
rupees ;  to  secure  the  repayment  of  which.  Palmer  and  Co.  deposit  with  the  Bank 
Company's  paper  to  the  amount  of  113,000  rupees,  with  an  express  authority  to  the 
Bank,  that  if  Palmer  and  Co.  make  default  in  the  repayment  of  the  loan  at  the  end 
of  three  naonths,  then  the  Bank  might  absolutely  sell  or  dispose  of  the  Company's 
paper  for  its  own  reimburse-[128]-ment,  rendering  to  Palmer  and  Co.  any  eventual 
surplus.  We  utterly  deny  that  there  was  any  undertaking  here,  either  expressed 
or  implied,  like  that  in  some  of  the  cases  referred  to,  that  the  Bank  would  not  apply 
that  surplus  in  the  payment  of  any  other  debt  that  might  be  due  from  Palmer  and 
Co.  to  the  Bank.  In  none  of  the  cases  that  have  been  cited  by  the  other  side,  was 
there  any  power  given  to  the  depositary  to  sell  or  dispose  of  the  thing  deposited ; 
bnt  here  there  is  an  express  power  of  sale  given  to  the  Bank,  in  case  default  should 
be  made  by  Palmer  and  Co.  in  the  repayment  of  the  loan ;  and  the  Bank  did  not,  in 
fact,  dispose  of  the  Company's  paper  until  after  such  default  was  made  by  Palmer 
and  Co.  There  is,  then,  a  clear  case  of  a  sale,  and  of  the  possession  of  the  proceeds 
of  the  sale,  without  any  breach  of  trust.  Palmer  and  Co.  had  con- 
fidence in  the  integrity  of  the  Bank  of  Bengal,  and  the  Bank  trusted 
Palmer  and  Co.  with  the  amount  of  the  loan.  It  makes  no  difference 
m  the  case,  that  the  Assignees  might  have  redeemed  the  Company's  paper  by  paying 
off  the  amount  of  the  loan  before  the  expiration  of  the  three  months.  If  Palmer 
and  Co.  had  continued  solvent,  and  had  brought  an  action  against  the  Bank  for  the 
amount  of  the  surplus  arising  from  the  sale  of  the  Company's  paper,  could  not  the 
Bank  set  off  the  amount  of  any  other  debt  that  might  be  due  to  them  from  Palmer  and 
Qo.t  How  can  their  Assignees,  then,  be  in  b  better  situation?  Assignees,  it  is 
true,  take  all  the  interests  of  the  Bankrupt,  but  they  take  nothing  more;  they 
are  subject  to  any  charge  on  it  to  which  the  Bankrupt  himself  was  liable.  If  the 
Assignees,  then,  in  this  case  did  not  think  proper  to  redeem  the  securities,  before 
the  Bank  sold  them,  pur-[129]-8uant  to  the  authority  given  by  Palmer  and  Co.,  the 
right  of  set-off  would  attach,  in  the  same  way  as  if  there  had  been  no  bankruptcy  or 
insolvency.  In  every  case  of  lien,  the  depositary  possesses  the  same  right  against 
rhe  Assignees  as  against  the  Bankrupt  himself. 

[Mr.  Baron  Parke:  You  contend,  then,  that  the  right  of  set-off  in  this  case 
depended  on  the  conduct  of  the  Assignees,  whetlier  they  paid  off  the  loan  before  the 
ibree  months,  or  not?] 

Our  position  is,  that  where  a  man,  entrusted  with  property  by  another,  gets 
money  fairly  and  honestly  in  his  hands,  in  the  performance  of  his  trust  he  has  a 
right  to  set  off  against  this  sum,  a  debt  owing  to  him  from  the  party  who  trusted 
him  with  the  possession  of  such  property.  The  Assignees  here  are  not  to  place 
thonselves  in  two  situations ;  they  are  not  to  blow  hot  and  cold ;  they  must  either 
redeem  before  forfeiture,  or  be  si'bject  to  the  right  of  set-off  of  the  Bank.  Suppose 
a  man  entrusts  his  Creditors  with  a  bag  of  money,  could  he  recover  back  the  amount 
without  permitting  the  Creditor  to  set  off  his  own  debt?  The  clause  of  mutual 
credit  in  the  Bankrupt  Act  is  merely  a  statutory  exposition  of  what  was  the  Commoz. 
law  when  the  Statute  was  enacted,  and  was  not  meant  to  abridge  or  curtail  the  right 
of  set-off  that  previously  existed  independent  of  that  Statute. 

The  case  of  Olive  v.  Smith  (5  Taunt.  56)  is  on  all-fours  with  the  present.  There 
the  Bankrupts  had  trusted  the  Defendants  with  the  possession  of  goods  and  of 
policies  of  insurance,  and  the  Defendants  had  trusted  [130]  the  Bankrupts  with  the 
money  advanced,  and  the  premiums  paid  for  them  on  the  policies.  So  here 
Palmer  and  Co.  entrusted  the  Bank  with  the  possession  of  the  Company's  paper,  and 
the  Bank  trusted  Palmer  and  Co.  with  the  loan  of  103,900  sicca  rupees.  The  Lord 
Chief  Justice  Gibbs  lays  down  the  law  expressly  in  that  case,  that  wherever  each  party 
has  trusted  the  other  with  the  possession  of  value,  the  Assignees  of  either  party,  in 
case  of  his  bankruptcy,  cannot  withdraw  that  value  from  the  others,  but  on  the 
terms  of  paying  what  is  due  between  them. 

The  cases  relating  to  equitable  mortgages,  which  have  been  cited  by  the  other 
tide,  do  not  apply  to  the  present.  In  no  case  of  equitable  mortgage  is  there  a 
power  of  sale  given  to  the  depositary  of  the  thing  deposited ;  there  is  nothing  there 
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but  a  mere  naked  pledge,  to  be  retained  in  the  hands  of  the  depositary.  In  this  case 
there  was  not  only  a  power  of  sale  given  of  the  thing  deposited,  but  the  power  has 
been  lawfully  exercised  by  the  party  to  whom  it  was  given.  The  present  case, 
therefore,  is  not  to  be  assimilated  to  one  of  an  equitable  mortgage,  but  is  to  be  con- 
sidered as  one  of  a  legal  mortgage,  where  the  mortgage-deed  gives  a  power  of  sale  to 
tiie  mortgagee. 

[Mr.  Baron  Parke :  Supposing  the  Assignees  had  in  this  case  tendered  the  amount 
of  tile  principal  and  interest  due  from  Palmer  and  Co.  to  the  Bank,  before  an 
actual  sale  of  the  Company's  paper,  what  do  you  say  would  then  have  been  the  right 
of  the  Bank?] 

In  that  case,  if  the  money  was  not  tendered  until  after  the  expiration  of  th.e 
three  months,  we  should  still  contend  that  the  account  must  be  taken  of  what  was 
due  from  one  party  or  the  other,  and  only  the  actual  balance  paid. 

[131]  [Mr.  Baron  Parke :  So  that  there  again  you  would  make  the  set-ofi  depend 
entirely  on  the  act  of  the  Assignees.  But  is  this  to  deprive  the  rest  of  a  Bankrupt's 
Creditors  of  their  rights  at  the  time  of  his  bankruptcy)] 

The  rest  of  a  Bankrupt's  Creditors  are  in  many  cases  bound  by  the  acts  of  the 
Assignees.  Supposing  the  Assignees  had  been  the  indorsees  of  a  Bill  of  Exchange 
drawn  by  the  Bank  of  Bengal,  which  was  dishonoured  when  due,  and  the  Assignees 
had  not  given  notice  of  the  dishonour  to  the  Bank,  the  Bank  would  in  that  case  have 
been  discharged  from  the  payment  of  the  Bill  by  the  neglect  of  the  Assignee,  and 
the  rest  of  the  Creditors  would  be  bound  by  their  default. 

[Mr.  Baron  Parke :  Supposing  that  Palmer  and  Co.  had  before  their  insolvency, 
assigned  their  interest  in  the  Company's  paper  to  another  person,  do  you  contend 
that  the  Bank  would  then  have  a  right  of  set-off  against  such  third  person  f] 

We  submit  that  they  would ;  as  the  Assignees  in  such  case  would  equally  represent 
Palmer  and  Co.,  and  be  as  subject  to  all  their  liabilities  as  the  Assignees  of  a  Bank- 
rupt are  subject  to  his  liabilities. 

[Mr.  Baron  Parke :  I  think  not.  Although  Assignees  of  a  Bankrupt  represent 
the  Bankrupt  for  some  purposes,  they  are  not  bound  by  his  liabilities.  The  only 
burthen  which  the  law  imposes  on  them  is,  to  collect  the  Bankrupt's  property,  and 
distribute  it  amongst  the  Creditors.] 

However  that  may  be,  we  say,  that  there  is  no  case  to  be  found  in  which  it  has 
been  held,  that  a  party,  with  whom  goods  or  securities  have  been  pledged  by  a 
Bankrupt,  with  a  power  of  sale,  has  not  a  right  of  [132]  set-off  against  the  Assignees, 
after  the  sale  has  been  effected,  in  respect  of  the  proceeds  of  the  sale.  It  is  not 
necessary  that  the  transaction  between  two  parties  must  end  in  a  debt,  in  order  to 
give  a  right  of  set-off ;  it  is  sufficient  if  it  may  terminate  in  one,  or  form  a  pecuniary 
item  in  the  account  between  them.  This  was  determined  in  the  case  of  Gibson  v. 
Bell  (8  Taunt.  499),  which  has  been  already  cited.  That  was  an  action  for  un- 
liquidated damages  against  the  Defendant,  for  not  accepting  a  Bill  of  Exchange, 
according  to  a  special  agreement  entered  into  between  the  Defendant  and  the  Bank- 
rupt ;  and  it  was  held  that  the  Defendant  might  set  off  a  debt  due  to  him  from  the 
Bankrupt  for  money  lent.  In  giving  his  judgment  in  that  case,  the  Chief  Justice 
observed,  that  "  the  principle  which  the  Bankrupt  laws  seem  to  have  had  in  view, 
from  the  earliest  time  to  the  last  provisions  made  therein,  is  this, — ^that  where  two 
pel  sons  have  dealt  with  each  other  on  mutual  credit,  and  one  of  them  becomes  Bank- 
rupt, the  account  shall  be  settled  between  them,  and  the  balance  only  payablo  on 
either  side."  And  in  a  subsequent  part  of  his  judgment  he  adds,  "  that  from  the 
earliest  practice  to  the  latest  provision  by  Statute  the  object  seems  to  have  been, 
that  the  account  should  be  stated  as  between  Merchant  and  Merchant,  and  that  what- 
ever would  be,  in  ordinary  practice,  a  pecuniary  item  in  such  account,  should  be  the 
subject  of  set-off."  In  alluding  to  the  case  of  Rose  v.  Hart  (1  Bing.  N.C.  743),  which 
was  there  cited,  as  in  this  case,  against  the  right  of  set-off,  the  Chief  Justice  says, 
"It  is  observable,  that  in  giving  judgment  in  that  case.  Lord  Chief  Justice  Gibbs 
states  the  law  of  the  set-off  to  depend  upon  the  enactment  [133]  in  the  5th  Geo.  II., 
c.  30,  8.  28,  and  lays  great  stress  upon  the  circumstance,  that  it  is  enacted  merely  in 
the  final  words  of  the  clause,  '  that  one  debt  shall  be  set  against  another.'  But,  in 
point  of  fact,  the  law  of  set-off  at  that  time  was  governed,  not  by  the  5th  Geo.  11. 
only,  but  also  by  the  46th  Geo.  III.,  c.  135,  s.  3,  by  which  latter  Statute  it  was 
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enacted, '  that  one  debt  or  demand '  may  be  ^et  off  against  another ;  and  it  is  difficult 
to  see  for  what  purpose  such  latter  words  can  have  been  introduced,  and  have  been 
since  continued  in  the  60th  section  of  the  last  Bankrupt  Act,  except  for  the  purpose 
of  giving  a  greater  latitude  than  the  strict  meaning  of  the  word  '  debt '  would  of 
itself  import."  The  result  of  the  case  of  Gibfon  y.  Bell  shows  clearly,  therefore, 
that  the  subject  of  setrofi  extends  to  eyerythiug  that  may  end  in  a  pecuniary  transac- 
tion; that  is,  to  whatever  may  form  a  pecuniary  item  in  the  account :  and  it  confirms 
the  decision  in  Olive  v.  Smith  (5  Taunt.  66),  namely,  that  if  a  person  entrusted  with 
value  trusts  his  Creditors  with  that  which  may  become  productive  of  value,  and 
afterwards  becomes  Bankrupt,  the  Creditor  may  retain  his  debt  out  of  the  proceeds 
of  the  thing  entrusted  to  him,  and  only  pay  the  balance ;  it  being  a  case  of  mutual 
credit,  within  the  provisions  of  the  Bankrupt  Act. 

With  respect  to  the  case  of  Buchanan  v.  Fvndlay  (9  Barn,  and  Cress.  738),  which 
has  been  relied  on  by  the  other  side,  Lord  Tenterden  dwells  on  the  distinction  in  that 
case,  that  the  Defendant  was  a  wroog-doer  by  not  fulfilling  the  directions  of  the 
Bankrupt,  and  procuring  the  Bills  to  be  discounted ;  and  it  was  on  that  ground  that 
he  decided  against  the  set-off.  But  where  the  party  is  [134]  not  a  wrong-doer,  the 
right  of  set-off  is  let  in,  notwithstanding  an  actual  contract  to  pay  over  the  money, 
as  in  M'GHlivray  v.  Simpton  (9  Dowl.  and  Ry.  36 ;  9  Barn,  and  Cress.  746,  note  (c)). 
That  was  an  action  by  the  Assignees  of  a  Bankrupt  against  a  Broker  to  recover  the 
amount  of  the  proceeds  arising  from  the  sale  of  a  quantity  of  timber,  which  the 
Bankrupt  had  employed  the  Defendant,  as  a  Broker,  to  sell  upon  commission.  It  ap- 
peared that  the  Defendant,  in  consideration  of  being  so  employed  by  the  Bankrupt, 
had  agreed  to  account  for  and  pay  over  to  him  the  proceeds  of  the  sale,  without 
deducting  therefrom  a  debt  then  due  to  him  from  the  Bankrupt.  The  Defendant 
sold  the  timber,  and  rendered  an  account ;  in  which,  however,  he  deducted  the  debt 
due  to  himself  from  the  amount  of  the  proceeds,  and  claimed  a  right  to  set  off  that 
debt  in  the  action  brought  by  the  Assignees.  And  it  was  held  by  the  Court  of  King's 
Bench,  that  the  agreement  of  the  Defendant  was  not  binding  on  him,  so  as  to 
deprive  him  of  his  legal  right  of  lien  or  set-off. 

[Lord  Brougham :  Do  you  cite  this  case,  Mr.  Attorney,  to  show  that  the  Defendant 
was  not  a  wrong-doer,  and,  therefore,  entitled  to  insist  upon  his  set-off  t  That  would 
be  rather  an  iUogicaJ  conclusion  from  the  premises,  as  you  have  stated  them  from 
the  case.]  • 

[Mr.  Baron  Parke :  It  is  certainly  an  extraordinary  decision ;  I  must  say,  it  is 
altogether  a  very  odd  case.] 

There  is  another  case,  however,  which  Is  not  open  to  these  objections,  and  that  is 
Eatwn  V.  Cato  (6  Barn,  and  Aid.  861),  which  we  rely  on  as  a  very  strong  authority 
in  favour  of  [135]  the  right  of  set-off  in  the  present  case.  The  facts  there  were  as 
follow:  The  Bankrupts  being  indebted  to  the  Defendant  in  a  large  amount,  and 
being  desirous  to  make  a  shipment  of  goods  to  Rio  de  Janeiro  on  their  own  account 
and  risk,  but  not  in  their  own  names,  represented  to  the  Merchants,  through  whom 
the  shipment  was  to  be  made,  that  the  goods  were  the  property  of  the  Defendant, 
and  shippted  on  his  account ;  and  the  Defendant  accordingly,  by  the  desire  of  the 
Bankrupts,  wrote  to  the  Merchants,  stating  the  fact  to  be  so,  and  directing  them  to 
insure,  and  to  advance  money  to  the  Bankrupts  on  the  goods,  which  was  done.  After 
the  issuing  of  the  commission,  the  returns  for  the  shipment  came  home  to  the 
Merchants,  who  paid  part  of  the  proceeds  to  the  Defendant;  and  the  action  was 
brought  by  the  Assignees  to  recover  what  had  been  thus  paid  over  to  the  Defendant. 
Upon  these  facts  the  Court  of  King's  Bench  held,  that  this  was  a  credit  given  to  the 
Defendant  by  the  Bankrupts,  by  the  delivery  of  goods,  in  its  nature  likely  to  terminate 
in  a  debt ;  that  the  Defendant  was  entitled  to  recover  the  proceeds  of  the  shipment 
from  the  Merchants,  and  to  set  off  against  the  proceeds  the  amount  of  the  debt  due 
to  him  from  the  Bankrupts,  it  being  a  case  of  mutual  credit  within  the  6th  Geo.  II., 
c.  30,  s.  28.  This  case  plainly  shows  that  the  Courts  are  anxious,  as  far  as  they 
can,  to  extend  the  right  of  set-off  given  by  the  Bankrupt  Acts;  for  there  the  goods 
were  not  even  in  the  actual  possession  of  the  party  claiming  the  setroff,  but  had 
only  been  constructively  delivered  to  the  Defendant  by  the  Bankrupts.  And  although 
Lord  Chief  Justice  Gibbs  said  in  Rose  v.  Hart  (8  Taunt.  499),  he  thought  that  the 
[136]  transaction  must  terminate  in  a  debt  to  giv^  the  right  of  set-off,  yet  we  may 
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oppose  to  this  what  Mr.  Justice  Bayley  says  in  Easum  v.  Cato  [5  B.  and  Aid.  861], 
namely,  that  a  case  is  within  the  class  of  mutual  credit,  when  it  is  "likely  to 
terminate  ultimately  in  a  pecuniary  balance  on  the  one  side  or  the  other." 

Sir  William  FoUett,  in  reply. — It  seems  a  strange  argument  that  has  been 
advanced  on  behalf  of  the  Respondents,  to  say  that  the  right  of  the  Bank  to  bct-off, 
claimed  in  this  case,  depended  upon  something  to  be  done  by  the  Assignees,  after 
the  bankruptcy  or  insolvency  of  Palmer  and  Co.  They  admit,  on  the  other  side, 
that  if  the  Assignees  had  paid  off  the  loan,  and  redeemed  the  Compuoy's  paper, 
before  the  three  months  had  expired,  the  Bank  would  then  have  aad  n.i  right  of 
set-oS ;  but  then  they  contend,  that,  as  the  Assignees  have  not  thought  proper  to  do 
BO,  the  right  of  set-oS  has  accrued  from  their  default.  I  say  that  this  is  a  loan  of 
money  on  a  deposit  of  securities  for  a  specific  purpose,  and  that  it  must  be  governed 
by  the  terms  of  the  contract,  and  by  nothing  else.  Again,  they  argue  on  the  other 
side,  that  it  is  unjust  that  the  Bank  of  Bengal  should  be  compelled  t)  return,  in 
tolido,  the  surplus  of  the  proceeds  of  the  Cwnpany's  paper,  when  there  is  uiiother 
debt  due  to  the  Bank  from  Palmer  and  Co.  But  where  is  ihe  inju^cicct  Tiie 
injustice  would  be  to  the  general  Creditors  of  Palmer  and  Co.,  if  the  Bank,  after 
indemnifying  itself  in  full  for  the  amount  of  the  several  loans  due  fro.ia  the  In- 
solvents, were  to  sweep  away  the  remainder  of  the  efEects  in  satisfaction  of  other 
debts,  while  the  rest  of  the  Creditors  [137]  went  wholly  unpaid ;  the  Bank,  in  breach 
of  their  contract  to  restore  the  surplus  of  the  proceeds  to  Palmer  and  Co.,  now 
claiming  to  apply  that  surplus  in  the  payment  of  the  two  notes  which  they  previously 
discounted  for  the  Insolvents,  without  looking  to  any  other  security  for  the  repay- 
ment of  the  money  in  this  discount  transaction,  than  the  notes  themselves.  The 
Respondents  contend,  that  this  is  a  case  of  mutual  credit  between  the  Bank  and 
Palmer  and  Co. ;  but  when  is  the  credit  to  attach,  and  what  was  the  credit  given  by 
Palmer  and  Co.  to  the  Bank?  The  Attorney-General  says,  that  Palmer  and  Co. 
placed  confidence  in  the  Bank,  that  they  would  not  sell  the  Company's  paper, 
deposited  with  them,  before  default  was  made  by  Palmer  and  Co.  in  the  payment  of 
the  103,900  sicca  rupees;  that  is,  that  the  Bank  would  not  commit  a  fraud,  and  make 
free  with  property  deposited  with  it  for  a  special  purpose.  And  in  order  to  illus- 
trate a  case  of  lien,  or  mutual  credit,  the  Attorney-General  has  put  the  instance  of 
a  party  being  entrusted  with  a  bag  of  money  to  keep  for  another  man,  contending, 
that  he  would  have  a  right  to  help  himself  to  the  contents  for  the  satisfaction  of  his 
own  debt.  But,  with  all  due  respect  to  the  Attorney-General's  law  on  this  subject, 
I  cannot  help  thinking,  that  the  depositary  would  be  placed  in  rather  an  awkward 
situation  before  a  Court  of  Criminal  jurisdiction,  if  he  forced  open  the  box  or  the 
bag,  whichever  it  might  be,  and  subtracted  the  contents,  in  violation  of  his  trust. 
The  Attorney-General  has  admitted,  that  he  does  not  rely  on  the  case  of  Ex  parte 
Deeze  [1  Atk.  228].  I  was  glad  to  hear  that ;  for  the  case  on  which  they  chiefly  do 
rely,  on  the  other  side, — I  mean  the  case  of  Olive  v.  Smith  [5  Taun.  56], — is  founded 
entirely  on  Ex  parte  Deeze  [1  Atk.  228],  which  is  [138]  equally  dwelt  upon  in  the 
argument  of  the  Counsel,  and  the  judgment  of  Lord  Chief  Justice  Gibbs.  It  is  clear 
from  some  of  the  authorities  which  have  been  cited,  that  there  may  be  cases  of 
mutual  credit  which  are  not  cases  of  mutual  debt ;  but  that,  according  to  the  better 
opinion  of  Lord  Chief  Justice  Gibbe,  which  has  been  recognized  in  many  subsequent 
cases,  the  credit  meant  by  the  Statute  is  such  a  credit  as  must  necessarily  terminate 
in  a  debt.  It  is  equally  clear,  from  the  decision  of  the  Court  of  Common  Pleas  in  the 
recent  case  of  Hewison.  v.  Guthrie  (2  Bing.  N.C.  755),  that  there  must  be  a  mutual 
credit  existing  at  the  time  of  the  bankruptcy,  and  that  the  balance  claimed  must  be  a 
balance  due  also  at  the  time  of  the  ba'nkruptcy.  In  what  position,  then,  do  the  parties 
in  this  case  stand  at  the  time  of  the  insolvency  of  Palmer  and  Co.  ?.  The  insolvency 
took  place  on  the  4th  January,  1830;  no  default  had  been  then  made,  until  three 
months  after  the  date  of  the  agreement  of  the  12th  November,  1829 ;  the  Bank,  there- 
fore, would  have  no  right  to  sell  the  Company's  paper  before  the  12th  February; 
and  the  Assignees  of  Palmer  and  Co.  would  at  any  time,  before  the  last-mentioned 
day,  have  the  right  to  redeem  the  Company's  paper.  There  was,  therefore,  not  only 
no  debt  owing  from  the  Bank  to  Palmer  and  Co.  at  the  time  of  their  insolvency,  but 
no  credit  that  would  necessarily  terminate  in  a  debt.  It  has  been  said,  that  if 
Palmer  and  Co.  had  continued  solvent,  and  paid  oSthe  loan,  would  not  the  Bank 
then  have  had  a  right  to  set  off  the  amount  of  the  two  notes?     Possibly  they  might 
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have  been  ao  entitled.  But,  in  the  present  case,  the  rights  of  the  general  Creditors 
intervene,  and  these  are  not  to  be  defeated  by  any  ex  [139]  post  facto  account  that 
m»;  arise  between  the  Assignees  and  the  Bank.  In  Adams  t.  Claxton  (6  Yes.  2^0), 
it  vas  decided,  that  where  a  party  had  an  assignment  from  an  Insolvent  of  a  policy 
of  insurance  to  secure  the  sum  of  £1000,  and  had  not  received  the  money  on  the 
policy  before  the  insolvency,  he  had  no  right  to  retain,  beyond  the  £1000,  so  much  of 
the  money  as  would  pay  him  a  subsequent  debt  upon  a  note  of  hand.  The  Master 
of  the  Rolls  there  said,  that  the  party  was  merely  a  mortgagee  for  the  £1000 ;  and 
that  it  was  clearly  settled,  that,  in  the  case  of  a  mortgage,  the  right  to  attach  a 
subsequent  debt  cannot  be  made  available  against  an  Assignee  of  the  equity  of 
redemption.  So  in  the  present  case,  the  Bank  of  Bengal  were  merely  mortgagees 
for  the  103,900  sicca  rupees;  and  as  this  sum  was  not  only  not  received,  but  not 
receivable,  at  the  period  of  Palmer  and  Co.'s  insolvency,  the  Bank  had  no  right  to 
tack  the  amount  of  the  two  notes  to  the  security  they  held,  as  against  the  Assignees 
and  general  Creditors  of  Palmer  and  Co. 

They  have  contended  on  the  other  side,  that  the  cases  relating  to  equitable  mort^- 
gages  do  not  apply  to  this,  because,  in  those  cases,  there  is  no  power  of  sale  given  to 
the  mortgagee.  But  suppose  a  legal  mortgage,  with  a  power  of  sale,  and  the 
mortgage  is  not  forfeited,  nor  the  sale  effected  until  after  the  bankruptcy  of  the 
mortgagor;  can  it  be  contended  that  the  mortgagee  in  such  case,  besides  paying 
himself  of  the  principal  and  interest  due  on  the  mortgage,  would  have  a  right,  as 
against  the  general  Creditors  of  the  mortgagor,  to  retain  the  surplus  in  satisfaction 
of  another  debt,  which  [140]  the  mortgage  was  never  intended  to  secure?.  It  is 
clear,  that  in  such  case  the  mortgagee  must  return  the  surplus  to  the  Assignees  of  the 
mortgagor,  for  the  benefit  of  the  general  creditors,  and  come  in  with  them  as  a 
Creditor  under  the  commission,  in  respect  of  his  other  debt.  It  is  impossible  to 
contend  that  the  surplus  of  the  produce  of  the  sale  in  that  case  would  be  subject  to 
setroff.  In  the  present  case  there  is,  no  doubt,  a  power  of  sale  after  default ;  but  it 
ia  not  distinguishable  from  the  instance  put  of  a  mortgage  of  real  property.  The 
decision  in  Ex  parte  Flint  (\  Swanst.  30),  it  is  submitted,  applies  strongly  to  this 
case;  there,  certainly,  the  money  was  not  received  on  the  Bill  of  Exchange,  which 
the  Petitioner  contended  was  subject  to  his  right  of  set-off ;  but  the  grounds  of  Lord 
Eldon's  judgment  were,  that  the  Petitioner  had  no  right  to  consider  the  Bill  as  an 
item  of  mutual  credit,  to  be  brought  into  account  between  him  and  the  Bank- 
rupts, having  received  it  under  a  contract  of  such  a  nature  that  it  would  be  contrary 
to  natural  equity  to  make  the  use  which  he  sought  to  make  of  it  by  availing  himself 
of  the  Statute.  The  case  of  M'GUUvrwy  v.  Simpson  (9  Dowl.  and  Ry.  35),  which  has 
be«i  cited  by  the  other  side,  it  seems  to  be  admitted,  is  no  very  great  authority ;  nor 
is  there  any  case  to  be  found  which  decides  that  the  accounts  directed  to  be  taken 
nnder  the  50th  section  of  the  Bankrupt  Act,  of  the  mutuad  debts  and  credits  sub- 
sisting between  the  Bankrupt  and  any  person,  is  to  be  taken  at  any  period  subsequent 
to  the  bankruptcy  or  the  date  of  the  commission. 

Lord  Brougham  (Dec.  16,  1863). — This  was  an  appeal  from  the  judgment  of  the 
[141]  Supreme  Court  of  Calcutta,  in  an  action  brought  by  the  Assignees  of  Palmer 
and  Co.  against  the  Bank  of  Bengal,  in  which  a  verdict  had  been  taken  by  consent, 
subject  to  the  opinion  of  the  Court  on  a  special  case. 

The  case  stated,  that  Palmer  and  Co.  had  been  in  the  habit  of  obtaining  loans 
from  the  Bank,  on  the  deposit  of  Company's  negotiable  paper,  as  well  as  on  the 
discount  of  their  own  and  other  securities ;  that  in  the  month  of  November,  1829, 
Palmer  and  Co.  obtained  in  this  way  six  several  loans  from  the  Bank,  amounting  in 
the  whole  to  417,000  sicca  rupees,  depositing  Company's  paper  to  the  amount  of 
460,000  sicca  rupees,  and  giving  their  own  promissory  notes,  at  three  months'  date, 
for  the  sums  thus  advanced  by  the  Bank.  By  these  six  several  promissory  notes 
Palmer  and  Co.  engaged  to  pay  the  several  sums  advanced  with  interest,  and  each 
note  contained  a  further  statement,  that  so  much  Company's  paper  had  been  de- 
posited as  a  collateral  security,  with  an  authority  to  the  Bank  to  sell  the  paper 
deposited  for  the  reimbursement  of  the  Bank,  at  the  expiration  of  the  three  months 
credit,  rendering  to  Palmer  and  Co.  any  surplus  arising  from  such  sale,  and  with  an 
andertaking  of  Palmer  and  Co.  to  make  good  any  deficiency,  and  to  pay  12  per 
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cent,  interest  from  the  expiration  of  the  credit,  until  the  debt  should  be  dischargecl, 
or  the  paper  be  sold.  The  several  credits  expired  in  February,  1830 ;  the  first  on  tho 
15th  of  that  month,  the  last  on  the  28th ;  and  on  the  4th  January,  while  the  whole  of 
the  loans  remained  unpaid,  and  the  whole  of  the  deposits  were  in  the  hands  of  the 
Bank  unsold,  Palmer  and  Co.  were  adjudged  insolvent  under  the  9th  Geo.  IV.  o.  73, 
and  the  Plaintiffs  were  [142]  appointed  Assignees  of  their  estate  and  eSecta.  A.t 
the  same  period,  the  4th  January,  the  Bank  held  two  promissory  notes  of  Palmer 
and  Co.,  at  three  months  date,  for  40,000  and  60,000  sicca  rupees,  payable,  the 
former  the  24th  January,  and  the  latter  the  7th  February,  1830.  These  notes  the 
Bank  held  as  indorses  for  value.  Palmer  and  Co.  having  discounted  them  with  the 
Bank  in  the  ordinary  course  of  business,  and  before  the  first  of  the  six  loans,  viz.  oxi 
the  21st  October  and  the  4th  November,  1829. 

None  of  the  loans  being  paid  by  the  Insolvents  or  their  Assignees,  the  Bank, 
proceeded  to  sell  the  paper  deposited,  according  to  the  terms  of  the  agreements,  and 
there  remained  a  surplus  upon  the  six  sales  of  30,176r.  10a.  8p.  after  paying  off 
the  several  loans  with  the  interest  stipulated.  For  this  sum,  with  interest  at  6  per 
cent,  after  the  dates  of  the  several  sales,  the  action  was  brought.  The  Bank  sought 
to  set  off  the  sum  due  upon  the  two  promissory  notes  which  they  held  as  indorsees 
for  value,  and  which  remained  unpaid,  against  this  surplus  of  the  deposits  made 
upon  the  subsequent  loans ;  and  the  Court,  on  the  case  reserved,  being  of  opinion 
that  this  set-oS  was  competent  to  the  Bank,  gave  judgment  for  the  Defendants, 
which  was  entered  up  on  the  29th  August,  1833,  and  is  now  brought  before  this  Court 
by  appeal. 

The  Act  under  which  the  proceedings  were  had  upon  Palmer  and  Co.'s  insolvency 
(9th  Greo.  IV.  c.  73)  contains  a  provision  (s.  36)  similar  to  the  56th  section  of  the 
English  Act  (6th  Geo.  IV.  c.  16)  touching  mutual  debts  and  credits;  and  although, 
there  are  some  words  of  the  latter  omitted,  particularly  those  respecting  "  mutual 
debts  between  the  parties,"  and  [143]  those  requiring  the  Conunissioners  "  to  state 
the  account  between  them,"  yet  as  there  is  a  very  general  declaration  that  all  such 
debts  due,  and  claims  as  may  be  proved  under  a  commission  of  bankruptcy  according 
to  the  Act  of  the  6th  Geo.  IV.,  may  also  be  proved  in  a  proceeding  under  this  Act, 
in  the  same  manner,  and  subject  to  the  like  deductions,  conditions,  and  provisions 
as  in  the  6th  Geo.  IV.  are  set  forth  and  prescribed.  It  is  manifest  that  the  pro- 
ceedings are  entirely  assimilated,  that  the  difference  in  the  preceding  portion  of 
the  section  is  immaterial,  and  that  the  present  question  is  to  be  dealt  with  and 
disposed  of  exactly  as  if  it  had  arisen  in  a  proceeding  in  bankruptcy  under  the 
English  Act. 

It  is  equally  clear  that  in  this  case  the  question  turns  upon  the  right  of  set-o£f 
given  by  the  Statute  which  extended  the  set-oS  recognized  by  the  Common  law 
Anon.  (1  Mod.  215).  Peters  v.  Soame  (2  Vernon,  428).  But  for  that  extension  it 
never  could  be  contended  that  the  Bank  had  a  lien  upon  the  securities  deposited 
beyond  the  amount  of  the  money  advanced  upon  the  credit  of  those  securities ;  since 
even  in  the  most  favourable  view  which  could  be  taken, — that  of  the  Bank  being 
Palmer  and  Co.'s  Bankers, — the  lien  for  the  general  balance  of  the  customers'  account 
would  in  this  case  be  restricted  by  the  circumstances  in  which  the  deposit  was  made. 
This  is  clearly  admitted  in  Davis  v.  Bowsh-er  (5  Term.  Rep.  488),  where  the  general 
lien  of  Bankers  was  perhaps  first  distinctly  ascertained.  Nor  can  it  be  said  that 
the  debt  due  by  Palmer  and  Co.  on  the  promissory  notes  discounted,  had  any  con- 
nexion with  their  deposit  of  the  securities;  for  that  debt  was  contracted  before 
those  securities  were  deposited,  and  the  Bank  could  [144]  not  have  had  them  in 
contemplation  when  it  discounted  the  notes. 

The  claim  of  the  Bank  is  accordingly  rested  upon  the  50th  section  of  the  Bank- 
rupt Act,  which  is  taken  from  the  28th  section  of  the  5th  Geo.  11.  c.  30,  with  such 
additions  as  were  supposed  necessary  for  enabling  contingent  debts  to  be  set  o£f, 
since  these  were  by  the  new  Act  made  proveable.  Every  debt  or  demand  made 
proveable  by  the  Act  against  the  estate  of  the  Bankrupt  may,  by  this  50th  section, 
be  set  o2  "  against  such  estate,"  that  is,  against  any  debt  or  demand  of  the  Bankrupt's 
estate.  But  the  former  provision  is  retained,  with  the  addition  of  the  word  "  de- 
mand," taken  from  the  46th  Geo.  III.,  namely,  that  where  mutual  credit  has  been 
given  by  the  Bankrupt  and  any  other  person,  or  where  there  are  mutual  dshts 
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ls!tween  the  Bankrupt  and  any  other  person,  the  CommissionerB  shall  state  the 
account  between  them,  and  one  debt  or  demand  may  be  set  against  another,  and  the 
balance  only  be  claimed  or  paid  on  either  side. 

The  question,  then,  is  whether  or  not  there  were  mutual  credits  or  mutual  di-Us 
between  the  parties  to  the  transaction  now  under  consideration  I  That  there  was 
both  a  debt  from  Palmer  and  Co.  to  the  Bank,  and  a  credit  from  the  Bank  to  them, 
ia  undeniable.  The  Company  were  both  previously  indebted  on  their  notes  dis- 
counted, and  by  the  money  advanced  on  the  deposits.  But  that  is  not  enough,  unless 
either  the  Bank  was  indebted  to  them,  or  they  had  given  the  Bank  credit.  The 
only  question,  then,  is,  had  Palmer  and  Co.,  or  had  they  not,  given  the  Bank  credit 
before  the  bankruptcy  within  the  meaning  of  the  Act?  In  other  words,  was  the 
deposit  of  the  negotiable  paper,  with  [146]  the  power  to  sell  and  pay  over  the  surplus 
in  case  the  advance  made  on  it  should  not  be  repaid,  a  credit  given  to  the  Bank  by 
Pahner  and  Co?  If  it  was  a  credit  we  may  further  observe  that  it  was  so  only  to 
the  extent  of  the  surplus,  for  as  far  as  regarded  the  monies  advanced,  to  secure  which 
the  deposit  was  made,  that  deposit  was  only  in  present*  a  bailment,  and  even  in 
future  a  payment,  of  Palmer  and  Co.'s  debt  to  the  Bank.  The  question  is  whether  or 
not  the  deposit,  qvoad  the  overplus,  amounted  to  a  credit  given;  whether  or  not 
Palmer  and  Co.,  giving  the  Bank  a  power  to  possess  itself  of  the  surplus,  after  repay- 
ing its  own  debt,  when  that  debt  should  become  due,  can  be  said  to  be  a  giving  credit 
to  the  Bank? 

Now,  although  generally  speaking,  debt  and  credit  are  correlative  terms,  and  A. 
giving  credit  to  B.  may  seem  to  imply  that  B.  is  indebted  to  A.,  yet  it  may  be 
admitted  that  the  introduction  of  the  words  "  mutual  credit "  extends  the  right  of 
Kt-off  to  cases  where  the  party  receiving  the  credit  is  not  debtor  in-  pretenti  to  him 
vho  gives  the  credit.  Accordingly  the  relation,  contemplated  by  the  Statute,  has 
been  held  to  be  established  where  the  debt  is  immediately  due  from  the  one  party, 
and  only  due  at  a  future  day  from  the  other.  It  was  so  held  in  Ex  parte  Preieott 
(1  Atk.  230),  where  the  mutual  credit  was  constituted  by  simple  contract  debts 
presently  due  on  the  one  side,  and  a  specialty  debt  not  due  on  the  other :  Smith  v. 
Eodton  (4  Term.  Rep.  211),  Hankey  v.  Smith  (3  Term.  Rep.  507),  and  many  other 
cases,  a£Srm  the  same  doctrine.  But  in  none  of  those  cases  was  there  any  uncertainty 
■s  to  the  party  said  to  receive  the  credit  becoming  sooner  or  later  debtor  in  [146] 
pretenti  to  ihe  other;  in  none  of  them  did  the  existence  of  the  relation  of  debtor 
and  creditor  depend  upon  the  pleasure  of  one  party ;  in  all  of  them  the  party  said 
to  have  given  the  credit  had  placed  the  other  party  in  a  situation  which  he  himself 
could  not  alter,  had  given  him  funds  of  which  he  could  not  dispossess  him,  or,  which 
is  the  same  thing,  a  power  over  funds  which  he  could  not  revoke. 

The  case  is  materially  different  where  one  of  the  parties  has  actually  become 
indebted  to  the  other,  and  can  only  cease  to  be  so  by  paying  the  debt,  but  the  other 
has  only  acquired  a  power  which  may  end  in  making  him  debtor  or  not,  according 
as  the  donor  of  the  power  pleases.  A.  is  indebted  to  B.,  and  B.  is  neither  actually 
indebted  to  A.  nor  under  any  liability  which  must  needs  end  in  his  being  A.'s  debtor, 
but  has  only  been  entrusted  with  a  power  over  A.'s  funds,  to  be  executed  at  a  future 
time  if  A.  pleases ;  but,  if  A.  thinks  proper,  never  to  be  executed  at  all.  Admitting 
that,  in  the  event  of  A.  never  revoking  the  power,  a  debt  will  arise,  the  existence  of 
that  debt  is  defeasible ;  the  only  certainty  is  that  A.,  in  order  to  revoke  the  power,  must 
do  an  act  wholly  unconnected  with  giving  B.  any  credit,  namely,  discharge  a  debt 
due  to  B.  Now,  it  is  not  denied  that  Palmer  and  Co.  could  at  any  time  have  pre- 
vented the  Bank  from  ever  receiving  the  surplus — in  respect  of  the  possibility  of 
which  surplus  arising,  the  credit  is  supposed  to  have  been  given.  By  repaying  the 
monies  advanced,  they  could  regain  possession  of  the  deposit,  and  the  power  of  sale 
was  determined  without  any  consent  of  the  pawnee. 

Again :  not  only  did  the  existence  of  any  debt  at  any  time  depend  upon  the 
depositor,  but  he  had  no  [147]  such  debt  as  could  have  been  proved  under  a  com- 
mission against  the  pawnee.  The  words,  and  every  "  debt  or  demand  hereby 
made  provable,"  added  to  the  recent  Act,  for  the  purpose  of  including  contingent 
debts,  shew  that  debts,  in  order  to  be  set-off,  are  supposed  provable,  which  indeed 
appears  to  follow  from  the  nature  of  the  case.  Supose  the  Bank  of  Bengal  had  been 
made  Bankrupt  before  selling  the  paper ;  it  is  clear  that  Palmer  and  Co.  could  not 
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have  proved  against  their  estate  for  the  contingent  surplus.  The  paper  was  depositee! 
to  answer  a  specific  purpose ;  and  if  any  use  had  been  made  of  it,  inconsistent  wi-bh. 
the  terms  of  the  deposit,  the  pawnee  would  have  committed  an  offence ;  a  breach  of 
trust,  certainly  a  transportable  misdemeanor,  if  the  Bankers'  Act  (52nd  (Jeo.  III.  c. 
63  *)  extends  to  Bengal  But  unless  the  power  of  sale  was  executed  by  the  pawne©, 
(in  which  case  he  became  the  debtor  at  once),  he  never  could  be  said  to  have  "  con- 
tracted a  debt,"  either  present  or  contingent,  to  the  pawnor,  and  consequently  tho 
pawnor  could  make  no  proof. 

Next  it  must  be  observed,  that  though  the  question  is  on  the  Statute,  and  though, 
the  statutory  right  of  set-ofi  extends  the  right  known  to  the  Common  law,  yet  th.e 
Common-law  principle  of  mutuality,  which  is  of  the  essence  of  set^ofi,  must  prevail ; 
and  if  the  deposit,  or  rather  its  surplus,  could  not  be  set  off  against  the  demand  of 
the  pawnee,  so  neither  shall  the  pawnor's  debt  be  set  off  against  the  surplus.  Lord 
Hardwicke  appears  to  have  mainly  proceeded  on  this  view  in  Ex  parte  Ochenden. 
(1  Atk.  235.)  [148]  Could  the  Miller,  be  asks,  have  refused  to  deliver  up  the  corn  in 
an  action  at  the  Corn-factor's  instance,  by  claiming  to  set  off  a  debt  due,  unconnected 
with  the  deposit  1  And,  vice  vertex,  could  the  Corn-factor  have  set  off  the  value  of  the 
corn,  in  an  action  by  the  Miller,  for  money  lent  at  a  former  time?  Holding  that 
both  questions  must  be  answered  in  the  negative,  he  considers  this  as  decisive  against 
the  Miller's  right  to  set  off  the  debt  antecedently  due  from  the  pawnor.  And  Lord 
Mansfield,  in  giving  the  judgment  of  the  Court  of  King's  Bench  some  years  after,  in 
Green  v.  Farmer  (4  Burr.  2222),  after  reading  his  own  note  of  Ex  parte  Oekenden, 
observes,  that  Lord  Hardwicke  thought  he  could  not  construe  a  dealing  to  be  within, 
the  mutual-credit  clause  of  the  Bankrupt  Act,  unless  it  could  be  so  construed  in  an 
action  of  trover ;  and  adds,  "  That  is  certainly  so."  But  if  the  same  test  be  applied 
to  the  present  case  there  is  an  end  of  the  question.  For,  first,  no  one  contends,  that 
had  Palmer  and  Co.  repaid  the  monies  advanced  on  the  deposit,  the  Bank  could  have 
retained  the  paper  for  their  antecedent  debt,  which  is  one  of  the  points  made  by 
Lord  Hardwicke;  and  next,  had  the  Bank  brought  their  action  upon  the  notes, 
which  they  held  as  indorsees,  it  is  manifest  that  Palmer  and  Co.  never  could  have 
set  off  the  surplus  which  might  arise  from  the  sale  of  the  paper  deposited,  which  is 
the  second  of  Lord  Hardwicke's  points. 

No  doubt  the  case  would  have  been  altogether  different  had  the  Bank  actually  sold 
the  paper,  and  received  the  surplus  prior  to  the  bankruptcy;  for  then  they  would 
have  been  debtors  in  that  amount  to  Palmer  and  Co.,  and  the  case  would  have  been 
one  of  mutual  debts.  Supposing  the  notes  discounted  then  [149]  due ;  or  supposing 
them  not  yet  due,  it  would  have  been  a  case  of  credit  given  to  Palmer  and  Co.  by 
them,  and  of  debt  due  from  them  to  Palmer  and  Co.,  and  so  clearly  within  the  Statute. 
This  is  the  case  of  Atkinson  v.  Elliott  (7  Term  Rep.  378),  but  is  wholly  different  from 
the  case  at  the  Bar. 

There  is  nothing  inconsistent  with  what  has  now  been  advanced  in  the  decision 
in  the  language  used  by  the  Court  of  Common  Pleas  in  the  case  of  Roe  v.  Hart  (8 
Taunt.  499),  where  the  former  case  of  Olive  v.  Smith  (5  Taunt.  56)  was  reconsidered, 
and  a  material  qualification  added  to  the  generality  of  the  doctrine  which  had  there 
been  laid  down.  In  Olive  v.  Smith  a  Broker  had  been  allowed  to  set  off  a  debt 
antecedently  due  from  his  employer,  against  the  losses  recovered  from  the  under- 
writers on  policies  deposited  in  his  hands.  In  Rote  v.  Hart,  the  Court  held  that  such 
a  set-off  is  only  competent  to  the  pawnee  in  cases  where  the  thing  alleged  to  be  a 
giving  of  credit  either  constitutes  a  present  cross  debt,  or  must  end  in  one.  This 
limitation  of  the  case  of  Olive  v.  Smith,  has,  in  subsequent  cases,  been  approved  and 
followed :  Sampson  v.  Burton  (2  Brod.  and  Bing.  89) ;  Rose  v.  Sims  (1  Barn,  and 
Adol.  521);  and  although  the  Court,  in  Easwm  v.  Cato  (5  Barn,  and  Aid.  861), 
appeared  to  hold  that  it  was  enough  if  the  transaction  would  most  likely  terminate 
in  a  debt,  yet  it  is  to  be  remarked  that  the  argument  went  entirely  upon  other  grounds, 
and  the  decision  cannot  justly  be  said  to  have  relaxed  the  restriction  by  which  the 
Court  of  Common  Pleas  had,  in  Rose  v.  Hart,  qualified  its  former  opinion. 

*  Repealed  by  7  and  8  Geo.  IV.  c.  27 ;  but  its  provisions  are  re-enacted  by  7  and 
8  Geo.  IV.  c.  29,  s.  49.  [See  the  Larceny  Act,  1861  (24  and  25  Vict  c  96)  ss.  75  et 
seq..  Larceny  Act  1901  (1  Edw.  VIL  c.  10),  and  the  Indian  Penal  Code  (Act  XLV.  of 
1860)  s.  409.] 
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If  it  be  Admitted  that  there  can  arise  no  right  of  set-ofE  in  respect  of  mutual  credit 
unless  the  dealing  be,  at  the  time  of  the  bankruptcy,  such  as  must  [160]  necessarily 
and  at  all  events  terminate  in  creating  the  relation  of  debtor  and  creditor  between 
the  parties,  then  is  the  present  case  out  of  that  rule,  and  the  Bank's  claim  of  set-ofi 
defeated.  Nor  will  the  reversal  of  the  judgment  below  be  found  repugnant  to  any  of 
the  cases  except  Ex  parte  Deeze  (1  Atk.  228),  and  Olive  v.  Smith,  of  which  the  latter 
appears  to  have  proceeded  almost,  if  not  altogether,  upon  the  authority  of  the 
former,  not  to  mention  that  it  falls  in  some  manner  within  the  scope  of  Lord  Mans- 
field's observation  in  French  v.  Fenn,  to  be  afterwards  cited. 

It  is  impossible  to  regard  Ex  parte  Deeze  as  resting  on  the  ground  upon  which  the 
report  in  Atkjms  places  it.  And  although  Lord  Mansfield,  in  Green  v.  Farmer, 
seems  to  vouch  for  the  accuracy  of  that  report,  as  well  as  of  the  report  in  the  same 
Book  of  Ex  parte  Ockenden,  he  nevertheless  refers  to  Lord  Hardwicke's  statement  in 
the  latter  case,  that  in  the  former  there  had  been  some  evidence  of  a  usage ;  and  gives 
it  as  the  result  of  his  own  inquiry  respecting  Ex  parte  Deeze,  that  the  packer  (the 
pawnee)  was,  by  the  usage,  in  the  nature  of  a  Factor:  a  reference  which  we  have 
made  to  Lord  Hardwicke's  original  Note  Books  has  confirmed  this  statement,  that 
the  point  of  usage  was  made,  and  evidence  adduced  respecting  it.  From  hence,  and 
from  Lord  Hardwicke's  subsequent  decision  in  Ex  parte  Ockenden,  as  well  as  from 
what  has  been  said,  both  in  the  Common  Pleas  in  Key  v.  Flint  (8  Taunt.  21),  and  by 
Lord  Eldon  in  Ex  parte  Flint  (1  Swanst.  30),  it  may  be  considered  that  Ex  parte 
Deeze  is  no  longer  law,  as  reported  in  Atkyns;  and  that,  but  for  a  special  custom 
giving  the  pawnee  a  general  lien,  the  mere  deposit,  whether  of  goods  or  of  securities, 
for  a  particular  purpose,  as  it  [151]  certainly  will  not  constitute  the  pawnee  a 
debtor,  so  it  will  not  amount  to  a  giving  of  credit  at  all,  unless  coupled  with  an 
authority  given  to  the  pawnee  of  selling  them ;  such  power  being  given  absolutely 
and  not  countermandable.  But  it  is  equally  certain  that  Olive  v.  Smith  was  decided 
upon  the  assumption  that  Ex  parte  Deeze  is  a  binding  authority ;  and  when  we  find 
that  the  language  of  the  Court,  in  Rote  v.  Hart,  so  materially  varies  and  narrows  the 
principle  which  had  been  the  guide  in  the  former  decision,  and  that  the  case  itself  is 
disposed  of  in  a  way  not  easily  reconcilable  with  Olive  v.  Smith,  and  in  no  way 
whatever  reconcilable  with  the  report  of  Ex  parte  Deeze  upon  which 
Olive  T.  Smith  had  been  grounded,  and  that  the  view  now  taken  may  be  re- 
conciled with  the  latter,  and  more  correct,  or  rather  more  authentic,  opinions  of  Lord 
Hardwicke,  and  with  the  latter  and  more  correct  opinions  of  the  Court  of  Common 
Pleas,  there  seems  to  be  no  good  reason  for  supporting  a  claim  which  is  both  at 
variance  with  principle,  and  runs  counter  to  a  greater  weight  of  authority  than  can 
be  produced  in  support  of  it.  With  respect  to  the  case  of  Parker  v.  Carter  (1  Cooke's 
Bankrupt  Law,  548),  it  may  be  observed,  that  the  Defendants  rested  their  title  to 
aet-oS  upon  a  lien  which  they  claimed  to  have  "  as  general  Agents  "  of  the  Bankrupt : 
and  the  report  of  the  case  in  Cooke's  Bankrupt  Law  gives  this  as  the  ground  of  the 
decision  in  their  favour.  Lord  Chief  Justice  Gibbs,  in  Olive  v.  Smith,  though,  on 
the  granting  of  the  rule  nifi,  he  states  Parker  v.  Carter  as  a  case  of  mutual  credit, 
yet  afterwards,  the  particulars  having  been  inquired  into,  seems  to  admit  that  it  was 
a  case  of  lien  (5  Taunt,  p.  65),  and  accordingly  he  rests  his  judgment  mainly  [162] 
upon  Ex  parte  Deeze,  and  mentions  also  Ex  parte  Boyle  (1  Cooke's  Bankrupt  Law, 
561),  and  French  v.  Fenn. 

Ex  parte  Boyle  was  the  case  of  a  Client  who  owed  a  sum  to  his  Solicitor  for  work 
done  and  money  lent,  and  who  gave  the  Solicitor,  by  way  of  loan,  his  notes  of  hand 
to  a  larger  amount — part  of  which  notes  were  not  due  and  not  paid  by  him  till  after 
the  Solicitor's  bankruptcy.  There  the  notes,  being  payable  to  the  Solicitor's  order 
at  the  Client's  Bankers,  were  treated  as  a  loan  by  the  parties ;  at  the  date  of  the 
bankruptcy  the  lender  of  the  notes  had  become  liable  to  pay,  at  all  events,  the  contents 
of  them  to  holders  chosen  at  the  Solicitor's  pleasure,  they  being  made  payable  to  the 
order  of  the  Solicitor,  and  nothing  could  prevent  this  liability  from  ending  in  a  debt 
from  the  Solicitor  to  the  Client,  but  the  Solicitor  himself  repaying  the  money 
advanced  upon  them.  The  Client  could  not,  by  any  act  of  his  own,  prevent  his 
money  coming  into  the  hands  of  the  Solicitor,  or  of  the  payee  chosen  by  him,  to  a 
fixed  amount,  and  at  Specified  times.  This  case,  therefore,  comes  clearly  within  the 
restriction  imposed  by  the  case  of  Rose  v.  Hart,  on  the  doctrine  laid  down  in  Olive 
▼.  Smith.    And  the  same  observation  applies  to  Ex  parte  Wagstaffe  (13  Ves.  65), 
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where  the  credit  in  question  arose  from  an  acceptance  of  the  Bankrupt,  payable  after 
the  bankruptcy,  but  certainly  payable  then. 

The  case  of  French  v.  Perm  (1  Cooke's  Bankrupt  Law,  p.  536),  is  also  distinguish- 
able from  the  one  at  the  bar ;  although  it  must  be  allowed  to  have  gone  further  than 
any  decision  which  preceded  it,  excepting  Ex  parte  Deeie.     But  it  does  not  appear 
that  the  debt  against  which  the  price  of  the  pearls  when  sold  was  [163]  allowed  to  be 
set  off,  was  in  any  part  contracted  before  the  agre^nent  respecting  the  pearls ;  and 
Lord  Mansfield  expressly  says,  that  Fenn  "  had  trusted  Cox  (the  Bankrupt)  witli 
other  goods,  whicfi,  in  all  probability,  he  could  not  have  done  but  for  the  pearls  being 
left  in  his  (Fenn's)  hands."     This  would  make  the  case  nearly  the  same  with 
Demavnbray  v.  Metcalfe  (62  Vern.  698),  where  Lord  Cowper  relies  mainly  upon  the 
debt  set  off  being,  in  fact,  an  advance  made  on  the  pawn.     Lord  Mansfield,  in  French 
Y.  Fenn,  seems  also  to  rely  much  on  the  circumstance  peculiar  to  that  case,  of  the  other 
two  partners  in  the  adventure  (Cox  and  Holford)  having  agreed  to  allow  Fenn  interest 
on  the  money  which  he  had  advanced  to  pay  for  the  pearls  in  the  first  instance ;  and 
one  thing  is  quite  clear,  viz.  that  by  the  nature  of  the  transaction  the  rights  of  each 
partner,  until  sale,  being  to  an  undivided  third,  and  Fenn  having  the  deposit  for 
sale,  neither  of  the  others  could  have  obtained  his  share — nay,  both  the  others  joining 
could  not  have  obtained  their  share,  nor  gotten  the  whole  pearls  out  of  the  pawnee's 
hands — until  the  sale,  which  must  at  once  render  the  credit  to  the  pawnee  certain. 
If  it  be  said  that  Cox  might  have  assigned  his  right  to  his  share  of  the  eventual  price 
tnmus  his  proportion  of  the  purchase-money  (in  the  same  way  that  Palmer  and  Co. 
might  have  assigned  their  right  to  the  contingent  surplus),  then  it  must  be  also 
observed,  that  this  consideration  takes  the  case  out  of  the  rule  laid  down  in  Rose  v. 
Hart,  and  could  not  stand  with  the  decision  in  Rose  v.  Hart.     It  ought  to  be  observed 
further,  that  Ex  parte  Deeze  was  relied  upon  simply  by  Mr.  Justice  Buller,  in  deciding 
French  v.  Fenn;  both  Lord  Mansfield  and  Mr.  Justice  Buller  seem  to  have  been  very 
[164]  much  influenced  by  what  they  term  considerations  of  general  justice. 

Upon  the  whole,  then,  we  are  of  opinion  that  the  judgment  in  this  case  must  be 
reversed,  and  that  the  verdict  taken  by  consent,  subject  to  the  opinion  of  the  Court, 
should  stand,  and  the  pottea  be  delivered  to  the  Plaintiffs.  The  interest,  too,  must 
be  calculated  subsequent  to  the  time  up  to  which  the  verdict  for  interest  was  taken, 
and  this  must  be  added  to  the  verdict. 

[Mews'  Dig.  tit.  BANKRUPTCY,  B.  VI.  Mutual  CHBniTS,  Dbbts,  and  Dbalinos,  2. 
Mutual  Credits  and  Debts.  S.C.  1  Moo.  P.C.  150 ;  1  Deac.  622.  Distinguished 
in  Alsaghcr  v.  Ctirrie,  1844,  12  M.  and  W.  751,  757  ;  and  Naoroji  v.  CJmrtered 
Bank  of  India,  1868,  L.R.  3  C.P.  444;  and  see  Attley  v.  Gurney,  1869,  L.R.  4 
C.P.  714 :  Palmer  v.  Day  (1895),  2  Q.B.  618;  In  re  Daintrey,  1900,  69  L.J.  Q.B. 
207  (1900),  1  Q.B.  546 ;  and  2  Smith  L.C.  10th  Ed.  301.  As  to  mutual  credits 
and  debts  (a)  in  Indian  law,  see  Indian  Insolvency  Act,  1848  (11  and  12  Vict,  c. 
21)  s.  39 ;  and  (b)  in  English  law,  see  s.  38  of  the  Bankruptcy  Act  188-3.  See  also 
Printed  Cases  in  Privy  Council  Appeals.] 


[166]  BHAEE-CHUND  and  KOOSAL-CHUND,  heirs  to  the  estate  of  Roop-ohund 
Keem-chund,  deceased.— ^ppeZZan<»;  PURTAB-CHUND  MANIK-CHUND,— 
Respondent  *  [December  7,  1836]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bombay. 

A  residence  at  Poonah  beyond  the  limita  of  the  jurisdiction  of  the  Cbmpany's 
Courts  is  not  such  a  "  good  and  sufficient  cause  "  for  not  commencing  a  suit 
for  a  period  exceeding  twelve  years,  as  will  entitle  a  Plaintiff  to  recover  under 
the  Bombay  Regulation  I.,  a.d.  1800,  sect.  13 ;  and  an  offer  of  a  specific  sum 

*  Present:  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Vaughan,  the  Chief 
Judge  of  the  Court  of  Bankruptcy  [The  Rt  Hon.  Thomas  Erskine],  Sir  Hyde  East, 
and  Sir  Alexander  Johnston. 
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by  the  Defendant  by  way  of  compromise  to  a  suit  instituted  after  a  lapse  of 
twenty-seven  years  from  the  cause  of  action  is  not  such  an  admission  of  the 
truth  of  the  Plaintiffs  matter  of  demand,  as  to  take  the  case  out  of  the  pro- 
hibitory words  of  that  clause. 

This  was  an  appeal  from  a  decree  of  the  Sudder  Adawlut  in  a  suit  in  which 
PurtalMshund  Manik-chund  the  present  Respondent,  was  the  original  Plaintiff,  and 
Roop-chund  Eeem-chund,  the  father  of  the  Appellants,  was  Defendant. 

On  the  23rd  November,  1819,  the  Respondent  filed  his  plaint  in  a  pauper  suit  in 
the  Zillah  Court  of  Surat  against  Roop-chund  Keem-chund,  since  deceased,  for 
recovery  of  rupees  3477.  1.  50.,  the  amount  of  a  promissory  note  given  in  Sumvit 
year  1849  (A.n.  1792-3)  by  RoopKshund  to  one  Kurum-chund,  payable  on  demand,  and 
for  an  equal  sum  for  interest  on  the  note.  The  sum  for  which  this  note  was  given 
appeared  to  have  been  the  balance  of  accounts  subsisting  between  Roop-chund  and 
Knrum-chund,  and  his  partner,  Pana-chund,  the  Respondent's  uncles.  At  the  date  of 
the  note,  Roop-chund,  the  maker  of  it,  was  resident  at  Poonah,  in  the  Peishwa's 
dominions,  where  he  had  been  [156]  an  inhabitant  for  upwards  of  thirty-five  years, 
and  remained  until  within  a  short  period  before  the  institution  of  the  suit  Eurum- 
chund  and  his  partner,  Pana-chund,  and  also  the  Respondent,  were  inhabitants  of 
Surat.  The  circumstance  of  Roop-chund  having  been  resident  out  of  the  jurisdiction 
of  the  East  India's  Company's  Courts,  was  alleged  as  the  cause  of  the  delay  in  filing 
the  plaint.  Eurum-chund,  the  payee  named  in  the  note,  died  at  Poonah  in  the  year 
A-D.  1792-3.  His  widow  (Mussumat  Larkee)  succeeded  to  his  estate,  including  his 
interest  in  the  note  in  question,  which  formed  part  of  the  assets  of  the  partnership 
subsisting  between  Eurum-chund  and  Pana-chund.  In  the  Sumvit  year  1851  (a.d. 
1794-5),  Pana-chund,  the  surviving  partner,  died,  leaving  his  nephew,  the  Re- 
spondent, his  heir  and  representative,  who  thus  claimed  to  be  entitled  to  his  de- 
ceased's uncle's  share  and  interest  in  ibe  note,  and  in  the  other  partnership  assets. 
In  the  Sumvit  year  1852  (a.d.  1795-6)  a  settlement  of  accounts  took  place  between 
the  Respondent  and  Mussumat  Larkee;  and,  according  to  the  arrangement  then 
concluded,  the  Respondent  claimed  to  be  entitled  to  the  whole  of  the  partnership 
effects,  including  RoopKshund's  note;  and  Massumat  Larkee  executed  in  favour  of 
the  Respondent  a  general  release  of  all  claims  and  demands,  whether  on  account  of 
the  partnership  or  otherwise.  Upon  this  title,  or  the  release,  the  Respondent  claimed 
the  sole  property  in  the  note ;  and  upon  Roop-chund's  coming  to  Surat  in  the  Sumvit 
year  1874  (a.d.  1817-18)  he  demanded  payment  of  the  amount  with  interest.  Pay- 
ment having  been  refused,  the  Respondent  brought  his  action  upon  the  note  in  the 
Zillah  Court  of  Surat,  where  he  was  admitted  to  sue  as  a  pauper  [157]  without  pay- 
ment of  the  usual  commission  fee.  He  appeared  also  to  have  conducted  his  case  in 
person,  without  the  assistance  of  a  YakeeL 

Roop-chund,  the  Defendant,  by  his  answer  to  the  plaint,  alleged  that  the  Re- 
spondent's claim  was  without  foundation,  and  that  he,  the  Defendant,  had  never  had 
any  dealing  whatever  with  him.  The  Defendant  admitted  that  he  had  been  an  in- 
habitant of  Poonah  for  thirty-five  years,  and  insisted  that  if  the  Respondent  had  any 
complaint  to  make  against  him,  he  might  have  laid  his  complaint  before  the  Peishwa, 
and  not  in  the  Surat  Adawlut. 

The  Plaintiff  (Respondent)  by  his  reply  to  the  Defendant's  answer,  in  corrobora- 
tion of-  the  justice  of  his  claim,  referred,  among  other  things,  to  accounts  (of  the 
date  1849  Sumvit)  bearing  the  signature  of  the  Defendant,  and  showing  that  there 
was  due  from  him,  as  the  balance  of  accounts,  the  sum  for  which  the  promissory  note 
in  question  was  given. 

Roop-chund,  by  his  rejoinder,  asserted  that  he  never  owed  anything  either  to 
Kurum-chund  or  to  Pana-chund,  the  Respondent's  uncle,  or  to  the  Respondent  him- 
self, and  he  insisted  on  the  lapse  of  time  in  bar  to  the  action. 

The  Plaintiff  (Respondent)  produced  in  evidence,  the  Defendant's  note  of  hand, 
which  was  in  the  following  form : — 

"  Dated  Monday,  the  1st  Magh-vud,  Sumvit  1849.  I,  Roop-chund  Eeem-chund, 
write  to  Eurum-chund  Pana-chund,  to  the  effect  that  I  owe  you  the  sum  of  rupees 
3477.  1.  50.  of  the  Haly  currency,  to  be  repaid  by  me  personally  on  demand,  whether 
in  my  own  or  Foreign  country.     Each  of  the  rupees  due  by  me  is  eleven  masha  in 
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weight,  and  free  from  aduItera-[168]-tion.     Interest  thereon  to  be  paid  at  the  rate 
of  1  per  cent,  per  month,  amounting  monthly  to  rupees  34.  3.  9. 

"  I  must  abide  hj  this  writing,  as  I  respect  my  father's  words. 

"  Securities  for  this  debt  are  Dadajun  Dutroo  and  Junkusul  Soorjie  (names  of 
Jain  deities). 

(Signed)         "  Roop-chund  Keem-chund, 

The  above  writing  is  true." 

Attested  by  ten  witnesses. 

He  also  produced  two  accounts  with  the  Defendant's  signature,  acknowledging 
the  sum  for  which  the  note  was  given  to  be  due  from  him  on  the  balance  of  account 
up  to  the  1st  Mayh-vud  (the  10th  month),  1849  Sumvit,  and  the  following  acquittance 
and  general  release,  executed  by  Mussumat  Larkee  and  attested  by  seven  witnesses. 

"  Dated  Sunday,  the  Ist  Bysak-sood,  Sumvit  1852.  I,  Baee  Larkee,  widow  of 
Kurum-chund  Pana-chund,  write  to  Purtab-chund  Manik-chund,  to  this  effect :  that 
I  have  fully  received  the  amount  of  expenses  to  be  made  on  the  funeral  ceremony 
of  Eurum-chund,  performed  at  the  end  of  the  year,  and  for  other  charitable  pur- 
poses, as  bequeathed  by  Pana-chund  Lukhmee-chund.  I  have,  of  my  free  will  and 
accord,  received  this  amount  from  you,  Purtab-chund,  and  have  voluntarily  passed 
this  release.  I  have  now  no  claims  whatever  against  you ;  nor  have  I  any  other 
demand  against  you  on  account  of  partnerships  concerns,  or  any  other  trade.  I 
have  up  to  this  day  cleared  up  all  claims.  Whoever,  therefore,  deviates  from  this 
will  renounce  his  religion. 

"  This  writing  is  executed  of  my  free  will  and  accord. 

"  X  Mark  of  Baee  Larkee,  widow,  etc." 

Witness,  etc. 

[169]  The  Plaintiff  (Respondent),  who,  from  the  subsequent  testimony  taken  in 
the  Sudder  Adawlut  at  Bombay,  appeared  to  have  been  a  weak  and  ignorant  person, 
and  who  conducted  his  own  case,  at  first  proposed  to  call  two  persons  whom  he 
summoned  as  witnesses  to  prove  the  Defendant's  signature  to  the  accounts;  but  he 
afterwards  presented  a  petition  to  the  Zillah  Court,  stating  that  it  would  be  diffi- 
cult to  prove  his  claim  by  the  evidence  of  the  witnesses  who  had  been  summoned,  as 
the  dealing  took  place  in  Poonah,  and  he  requested  that  the  case  might  be  referred 
to  the  arbitration  of  a  Punchayet.* 

The  Zillah  Ck>urt  considered  this  petition  to  amount  to  a  confession  on  the  part 
of  the  Plaintiff  (Respondent)  that  he  was  incapable  of  proving  his  case;  and  the 
Defendant  having  protested  against  all  kind  of  arbitration,  the  acting  Judge,  on 
the  24th  March,  1821,  gave  judgment  of  non-suit  against  the  Respondent,  and 
directed  the  costs  of  suit  to  be  recovered  from  any  property  of  his  that  might  there- 
after be  forthcoming. 

Against  this  decree  of  the  Zillah  Court  the  present  Respondent  appealed  to  the 
Sudder  Adawlut  at  Bombay,  and  by  his  petition  set  forth  the  causes  of  his  not  having 
summoned  the  requisite  witnesses ;  and  he  alleged  that  the  Defendant,  in  the  pre- 
sence of  many  witnesses,  had  offered  to  pay  down  3000  rupees  if  the  Respondent 
would  withdraw  the  suit.  In  his  reply  to  the  Defendant's  answer,  who  did  not  deny 
that  he  had  [160]  made  this  offer,  the  Respondent  (then  the  Appellant)  further  stated, 
that  subsequent  to  his  appealing  to  the  Sudder  Adawlut,  the  Defendant  had  de- 
clared his  willingness  to  pay  800  or  900  rupees,  if  the  Respondent  would  give  him 
a  release  for  the  remainder. 

On  the  hearing  of  the  appeal  from  the  judgment  of  nonsuit,  the  Sudder  Adawlut 
expressed  its  opinion  that,  under  the  peculiar  circumstances  of  the  case,  and  as  no 
judgment  had  been  given  on  the  merits,  the  best  course  to  be  pursued  was  to  pass 
an  interlocutory  decree,  reversing  the  decision  of  the  acting  Judge  of  the  Zillah 
Court,  and  to  refer  the  suit  back  to  be  tried  de  nova;  informing  the  Judge,  that  the 
interests  of  persons,  of  the  description  of  the  present  Respondent,  should  not  suffer 
for  want  of  legal  advice,  as  it  would  have  been  advisable  to  nominate  a  Vakeel  to 

*  An  assembly  of  five  or  more  persons  (being  always  an  uneven  number),  con- 
vened under  the  authority  of  a  public  officer  of  Government,  for  the  purpose  of 
investigating  a  dispute  referred  to  them.  They  are  a  Court  of  arbitration,  but 
have  no  power  to  enforce  their  Award. 
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assist  him:  and,  accordingly,  an  interlocutory  decree  or  reversal  was,  on  the  10th 
October,  1821,  passed  by  the  Sudder  Adawlut. 

In  pursuance  of  this  decree  the  proceedings  in  the  Zillah  Court  were  commenced 
de  nova;  but  Roop-chund,  the  original  Defendant,  having  died,  they  were  prose- 
cuted against  the  present  Appellants,  who  were  admitted  to  defend  the  suit  as  his 
heirs. 

After  the  usual  pleadings,  two  witnesses  were  examined ;  one  of  whom  (namely, 
Hobun-chund  Wel-chund,  who  was  resident  at  Poonah,  and  was  examined  under  a 
commission)  deposed  that  he  had  signed  his  name  as  a  witness  to  the  note  in  ques- 
tion at  the  desire  of  Roop-chund  and  Eurum-chund.  The  other  witness  was  Mus- 
sumat  Larkee,  who  was  examined  with  a  view  to  establish  the  present  Respondent's 
title  to  the  note,  founded  on  the  partnership  between  her  late  husband,  Kurum- 
chund,  and  the  Respondent's  [161]  uncle,  Pana-chund ;  the  heirship  of  the  Respon- 
dent to  Pana-chund;  the  execution  by  herself  (Larkee)  of  the  release,  previously 
adduced  in  evidence  by  the  Respondent,  and  the  making  over  of  the  promissory 
note  to  the  Respondent  by  virtue  of  the  release,  and  as  part  of  the  partnership 
assets :  to  which  parts  the  interrogatories  prepared  for  the  examination  of  this  wit- 
ness were  accordingly  directed.  Mussumat  Larkee,  however,  on  her  examination 
upon  these  interrogatories,  deposed  that  she  signed,  or,  more  properly,  placed  her 
mark  to  the  deed  of  release,  without  its  ever  having  been  read  over  to  her,  and 
denied  that  it  had  any  reference  to  the  partnership  between  her  late  husband  and 
Pana-chund  (but  that  it  was  for  money  due  to  her  husband  alone),  or  that,  thereby 
or  otherwise  the  Respondent  had  acquired  any  title  to  the  note;  and  she  alleged  that 
the  Respondent  had  lived  in  her  house,  and  transacted  her  business,  by  which  means 
he  got  possession  of  the  Books,  etc.,  of  the  witness,  and  stole  them,  and,  among  others, 
the  note  in  question. 

Upon  the  evidence  of  this  witness  (Mussumat  Larkee),  the  Zillah  Court  having 
refused  to  take  the  evidence  of  the  living  witnesses  to  the  release,  although  pressed 
by  the  present  Respondent  to  do  so,  proceeded,  on  the  14th  February,  1823,  to  give 
judgment  on  the  case;  and  the  sitting  Judge  having  stated  his  opinion,  that  the 
evidence  of  the  woman  (Larkee)  was  fatal  to  the  present  Respondent's  claim,  and 
that  he  had  not  shown  in  proof  why  the  Regulation  of  limitations  of  twelve  years  * 
should  not  bear  upon  his  case,  pro-[162]-nounced  a  decree  against  the  present 
Respondent,  and  directed  that  he  should  pay  one  half  of  the  Defendant's  costs. 

After  these  proceedings  in  the  Zillah  Court  had  terminated,  the  consideration 
of  the  case  was,  on  the  2nd  June,  1823,  resumed  by  the  Sudder  Adawlut ;  when  the 
sitting  Judge  was  of  opinion  that. the  evidence  of  the  living  witnesses  to  the  release 
ought  to  be  taken,  and  that  witnesses  ought  also  to  be  examined  with  respect  to  the 
alleged  offers  of  Roop-chund,  for  an  adjustment  of  the  matter  in  dispute  after  the 
institution  of  the  suit. 

In  pursuance  of  this  opinion,  several  witnesses  were  examined  upon  both  points 
before  the  Sudder  Adawlut,  anung  whom  were  Eoosal-chund  Pana-chund  (a  Gold 
and  silver  seller,  residing  at  Surat),  and  Wugt-chund  Jye-chund  (a  Cloth  seller, 
who  was  also  an  inhabitant  of  Surat).  By  their  testimony  the  following  facts  were 
established :  That  Mussumat  Larkee's  release  related  to  the  partnership  trade  which 
ber  husband,  in  his  lifetime,  had  carried  on  with  the  Respondent's  uncle,  Pana- 
chund  ;  that  Larkee  was  heiress  to  Eurum-chund,  and  the  Respondent  heir  to  Pana- 
chund  ;  and  that,  after  the  execution  of  the  release,  the  Respondent  paid  the  debts 
owing  by  the  concern,  and  received  [163]  the  monies  due  to  it ;  that  in  the  Sumvit 

*  Regulation  I.,  1800,  sect.  13.  The  Judge  is  prohibited  hearing,  trying,  or 
determining  the  merits  of  any  suit  whatever,  against  any  person  or  persons,  if  the 
cause  of  action  shall  have  arisen  twelve  years  before  any  suit  shall  have  been  com- 
menced on  account  of  it ;  unless  the  Complainant  can  show,  by  clear  and  positive 
proof,  that  he  had  demanded  the  money  or  matter  in  question,  and  that  the  De- 
fendant had  admitted  the  truth  of  the  demand,  or  promised  to  pay  the  money,  or 
that  he  directly  preferred  his  claim  within  that  period,  for  the  matter  in  dispute, 
to  a  Court  of  competent  jurisdiction,  to  try  the  demand,  and  assign  satisfactory 
reason  to  the  Court  why  he  did  not  proceed  in  the  suit ;  or  that,  either  from  minority 
or  other  good  and  sufficient  cause,  he  had  been  precluded  from  obtaining  redress. 
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year  1875  (a.d.  1818-19)  Roop-chund,  the  late  Defendant,  just  before  the  institution 
of  the  suit,  Lad  sent  for  Eoosal-chund,  the  nephew  of  the  Respondent,  and  told  hiiu 
that  the  Respondent  was  going  to  file  a  suit  against  him  (Roop-chund)  on  a  Bond  and 
an  account  of  old  standing,  and  desired  Eoosal-chund  to  get  his  uncle  (the  Respon- 
dent) to  settle  the  dispute  at  home,  and  oflfered  to  pay  down  2000  rupees,  and  ex- 
pressed his  willingness  to  increase  that  offer  by  one  or  two  hundred  rupees. 

Upon  this  additional  testimony  the  second  Judge  of  the  Sudder  Adawlut  recorded 
his  yiew  of  the  case,  which  was  as  follows :  "  The  Zillah  Judge  tlirew  out  the  claim 
on  the  bare  testimony  of  Larkee-baee,  who  denied  the  full  extent  of  the  Farrigh- 
kutti  (Deed  of  release  and  discharge),  that  it  embraced  partnership  concerns, 
although  the  document  itself  shows  that  it  does,  and  is  attested  by  respectable  wit- 
nesses. As  the  deed  must  speak  for  itself,  there  cannot  be  a  doubt  of  the  g^eneral 
release  having  succeeded  a  general  settlement  of  all  matters  between  the  parties  ; 
and  in  contradiction  to  the  Respondent's  assertion  regarding  the  manner  in  which 
the  Appellant  became  possessed  of  the  Defendant's  Bond  (or  note  of  hand),  there  ia 
as  little  doubt  that  the  Bond  fell  to  the  Appellant  at  the  settlement.  To  go -on 
Larkee-baee's  testimony,  which  is  so  palpably  wrong,  would  only  be  to  mislead :  it 
is,  therefore,  rejected  in  toto. 

"  The  Bond  having  been  proved  by  the  evidence  taken  at  Poonah,  nothing  could 
prevent  a  decision  favourable  to  the  Appellant  at  once,  but  that  the  claim  is  beyond 
the  limitation  of  time.  However,  [164]  on  an  examination  of  this  point  also,  the 
Appellant's  fortune  befriends  him :  for  the  Respondent  lived  at  Poonah  always, 
which  prevented  his  being  able  to  procure  a  settlement  of  the  Bond,  although  the 
Appellant  alleges  that  he  did  go  once  to  Poonah,  about  ten  years  ago,  on  the  busi- 
ness. The  oflfer  of  adjustment  proved  to  have  taken  place  after  the  institution  of 
the  suit,  and  a  very  short  time  after  the  Respondent's  return  to  Surat,  is  sufficient 
for  every  purpose  of  admitting  the  justice  of  the  claim.  The  sitting  Judge  accord- 
ingly conceives  that  the  decision  of  the  Zillah  Judge  should  be  reversed,  and  the 
amount  of  the  Bond,  with  interest  and  costs  in  both  Courts,  awarded  to  the  Appellant. 
In  consequence,  the  case  is  submitted  for  the  consideration  of  a  full  Court." 

On  the  26th  June,  1823,  the  appeal  was  brought  on  before  a  full  Court,  consisting 
of  the  chief  and  third  Judges,  when  the  proceedings  held  before  the  second  Judge 
in  the  case  when  before  him,  sitting  as  a  single  Judge,  were  read ;  when  the  Court, 
after  maturely  considering  the  whole  of  the  documents  and  proceedings,  concurred 
generally  in  the  view  taken  by  the  second  Judge,  and  determined  to  reverse  the 
decree  passed  by  the  Zillah  Judge,  and  to  award  to  the  Appellant  (the  present  Re- 
spondent) the  original  sum  sued  for  by  him  in  the  lower  Court,  with  the  costs  of  suit 
in  both  Courts.  A  decree  to  that  effect  was  accordingly  made  by  the  Sudder 
Adawlut. 

Against  this  decree  the  present  Appellants  appealed  to  His  Majesty  in  Council ; 
aad  submitted  that  the  same  ought  to  be  reversed,  for  the  following  reasons: — 

I.  Because  the  Respondent  not  only  failed  to  establish  a  good  title  to  the  note  in 
question,  and  to  claim  payment  of  its  contents,  but,  on  the  contrary,  his  right  [165] 
to  it  was  expressly  denied  by  Larkee,  the  widow  and  heiress  of  Kurum-chund,  to 
whom  the  note  was  given. 

II.  Because  the  Appellant  never  was  a  fixed  inhabitant  of  Surat,  and,  therefore 
never,  in  fact,  became  subject  to  the  jurisdiction  of  the  Zillah  Court  there 
established. 

III.  Because  the  Plaintiff's  right  to  sue  for  the  money  secured  by  that  note  was 
barred  by  the  Regulations  of  the  Bombay  Government. 

IV.  Because  sufficient  evidence  had  not  been  given  of  the  Appellant's  acknow- 
ledgment of  the  debt  at  Surat;  and  the  case  was,  therefore,  not  taken  out  of  the 
provisions  of  the  Regulation  of  Limitations. 

The  Respondent,  on  the  other  hand,  submitted  that  the  appeal  ought  to  be  dis- 
missed, and  the  decree  of  the  Sudar  Adawlut  of  Bombay  affirmed,  for  the  following 
reasons: — 

I.  Because  the  making  of  the  promissory  note  in  question  by  Roop-chund,  and 
its  connection  with  accounts  subsisting  between  Roop-chund,  and  Kurum-chund 
and  Pana-chund,  were  fully  established  by  the  evidence ;  and  the  title  of  the  present 
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Respondent  produced,  and  the  right  of  the  present  Respondent  to  prosecute  the 
suit,  on  which  some  doubt  had  been  cast,  was  also  clearly  proved. 

n.  Because  it  appeared  by  the  evidence  taken  before  the  Sudder  Adawlut,  that 
Boop-chund  had,  just  before  the  institution  of  the  suit,  acknowledged  the  truth  and 
justice  of  the  Respondent's  demand;  independently  of  which,  the  continued  resi- 
dence of  Roop^hund  at  Poonah,  out  of  the  jurisdiction  of  the  East  India  Company's 
Courts,  until  within  a  short  period  prior  to  the  filing  of  the  plaint,  was  a  good  and 
sufficient  cause  (within  the  meaning  of  the  exception  in  [166]  that  behalf  contained 
in  the  Regulation  for  the  limitation  of  suits)  for  not  proceeding  to  recover  the 
amount  of  the  note  within  twelve  years  after  its  date. 

Mr.  Miller,  E.C.,  and  Mr.  Wigram,  K.C.,  for  the  Appellants,  insisted  on  the 
reajBons  stated,  and  urged  that  Roop-chund  was  never  subject  to  the  jurisdiction  of 
the  Zillah  Court,  and  that  the  Plaintiff  (Respondent)  had  no  power  to  sue  him  in 
that  Court,  referring  to  Bom.  Reg.  I.,  A.n.  1800,  sec.  7 ;  and  they  contended,  that 
eren  if  the  Plaintiff  ever  had  such  right,  it  was  long  since  barred  by  the  Regulation 
for  the  limitation  of  suits ;  that  the  offer  of  compromise  did  not  amount  to  an  ac- 
knowledgment of  the  debt,  but  was,  in  fact,  only  evidence  of  the  Appellant's  desire 
to  purchase  peace  on  any  terms,  rather  than  be  involved  in  an  expensive  and  tedious 
litigation. 

Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent,  relied  on  the 
reasons  appended  to  the  Respondent's  case,  and  contended  that  the  period  limited 
by  the  Regulations  for  the  institution  of  a  suit  ran  only  from  the  time  that  Roop- 
chund  became  amenable  to  the  jurisdiction  of  the  Company's  Court  at  Surat,  and 
not,  as  asserted  on  the  other  side,  from  the  commencement  of  the  debt.  They  in- 
•iated  also  that  the  offer  of  compromise  was  an  acknowledgment  on  the  part  of 
Boop-chund  of  the  justice  of  the  demand,  and  brought  the  case  within  the  exception 
provided  by  Regulation  I.,  a.d.  1800,  sec.  13,  and  cited  Williamt  v.  Jonet  (13  East, 
439). 

[167]  The  Chief  Judge  of  Uie  Court  of  Bankruptcy  (The  Right  Honourable  T. 
Erskine)  (Feb.  8,  1837). — This  was  an  appeal  from  a  decree  of  the  Sudder  Dewanny 
Adawlut  at  Bombay,  which  formed  the  last  of  a  series  of  proceedings  in  the  Court 
of  that  Province,  upon  the  question  now  pending  for  the  final  decision  of  His  Majesty 
in  CounciL 

The  first  of  these  proceedings  was  a  plaint  filed  in  the  Zillah  Court  at  Surat,  in 
the  year  1819,  against  Roop-chund,  since  deceased,  by  the  present  Respondent, 
Purtab-chund,  suing  in  forma  pauperis,  in  which  he  claimed,  as  heir  of  his  late 
uncle,  Pana-chund,  the  sum  of  sicca  rupees  3,477,  and  an  equal  amount  of  interest 
upon  a  note  of  hand  alleged  to  have  been  given  by  Roop-chund  in  the  year  1792  to 
Kurum-chund,  the  partner  of  the  Respondent's  uncle,  Pana-chund,  to  secure  the 
amount  of  the  balance  then  due  from  Roop-chund  to  the  partnership,  after  several 
intermediate  proceedings  in  the  Zillah  Court  and  in  the  Sudder  Adawlut,  which  it 
is  not  necessary  to  particularize;  during  which  the  Defendant,  Roop-chund,  died, 
and  the  present  Appellants  intervened,  and  were  admitted  to  defend  the  suit. 

The  cause  came  on  before  the  Zillah  Court  for  final  hearing  on  the  14th  February, 
1823. 

The  defence  set  up  during  these  proceedings  by  Roop-chund,  and  afterwards  by 
hia  heirs,  was, — 

First,  that  Roop-chund  never  owed  anything  to  Pana-chund  or  Eurum-chund. 

Secondly,  that  the  note  produced  had  been  fraudulently  abstracted  from  the 
widow  of  Kurum-chund  by  the  Plaintiff,  who  had  no  legal  interest  therein  or  right 
to  aae  thereon. 

Thirdly,  that  the  supposed  cause  of  action  had  [168]  arisen  more  than  twelve 
years  before  the  commencement  of  the  suit,  and  was,  therefore,  barred  by  the 
Regulations  of  the  Company. 

In  reply  to  the  first  defence,  the  Plaintiff  relied  upon  the  production  of  the  Books 
of  account  and  the  note. 

In  reply  to  the  second  def^ice,  it  was  stated,  that  after  the  death  of  Eurum-chund, 
and  the  Respondent's  uncle,  Panarchund,  he  the  Plaintiff,  came  to  a  settlement  of  the 
partnership  accounts  with  the  widow  of  Eurum-chund,  who,  having  received  from 
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him  her  dues,  gave  him  a  deed  of  release,  whereupon  he  took  possession  of  th.o 
Dufters  and  the  note,  as  having  the  exclusive  right  to  them. 

In  reply  to  the  third  defence,  he  relied  upon  the  fact  that  the  note  was  executed 
at  Poonah,  where  Roop-chund  resided,  and  that  he  had  never  been  at  Surat  since, 
until  just  before  the  commencement  of  the  suit;  and  further,  that  Roop-chund,  on  kis 
arrival  from  Poonah  in  1819,  had  admitted  the  justice  of  his  claim,  and  had  offered 
to  paj  a  sum  of  money  by  way  of  compromise. 

The  widow  of  Kurum-chund  was  examined  upon  interrogatories  exhibited  by  the 
direction  of  the  Court,  and  stated,  in  substance,  that  the  note  had  no  reference 
to  any  partnership  concern  between  Kurum-chund  and  the  Plaintiff's  uncle,  Pana- 
chund,  but  was  given  for  money  due  to  her  husband  alone,  and  that  the  release 
was  executed  by  her  without  reading  it,  and  was  intended  to  relate  only  to  charities 
and  other  like  expenses.  That  at  the  time  she  executed  it  she  did  not  give  the  note 
to  the  Plaintiff,  but  that  he  stole  it,  together  with  her  books  and  papers. 

The  Zillah  Court,  upon  consideration  of  the  whole  [169]  case,  was  of  opinion, 
that  the  evidence  of  Eurum-chund's  widow  was  fatal  to  the  Plaintiff's  claim,  and 
also  that  the  Plaintiff  had  not  shown  any  ground  why  the  Regulation  of  Limitations 
of  twelve  years  should  not  bear  upon  his  case,  and,  therefore,  passed  judgment 
against  the  Plaintiff,  and  decreed  that  one  half  of  the  Defendant's  costs  should  be 
recovered  from  the  Defendant,  and  the  remainder  from  any  property  that  might  be 
found  to  belong  to  the  Plaintiff,  and  the  fees  of  the  Plaintiff's  Vakeel  should  also  be 
recovered  from  any  property  found  to  belong  to  the  Plaintiff. 

The  cause  was  then  carried  back  by  appeal  to  the  Sudder  Adawlut,  before  which, 
fresh  evidence  was  taken  relative  to  the  several  questions  raised  before  the  Zillah 
Court;  and  on  the  3rd  June,  1823,  the  second  Judge,  before  whom  tiie  cause  was 
heard,  recorded  his  view  of  the  case,  declaring  his  opinion,  for  the  reasons  therein 
stated,  that  the  decision  of  the  Zillah  Judge  should  be  reversed,  and  the  amount  of 
the  note,  with  interest  and  costs  in  both  Coui-ts,  should  be  swarded  to  the  Plaintiff 
below ;  and  these  Appellants  having  referred  the  case  for  the  consideration  of  the 
full  Court,  afterwards,  on  the  26th  of  the  same  month,  the  rest  of  the  Court,  after 
considering  the  documents  and  proceedings,  concurred  generally  in  the  view  taken 
by  the  second  Judge,  and  determined  to  reverse  the  decree  passed  by  the  Zillah 
Court  at  Surat,  and  decreed  that  the  sum  of  sicca  rupees  6954.  3  anas  be  paid  to  the 
Appellants  by  the  heirs  of  Roop-chund,  with  full  costs  in  both  Courts. 

Against  this  decree  the  present  appeal  has  been  lodged,  and  the  case  was  argued 
before  this  Board  on  the  7th  December  last,  when  the  Counsel  for  the  Appellants 
insisted, — 

[170]  First;  that  the  Respondent  had  made  out  no  right  of  action  against  Roop- 
chund  or  his  heirs. 

Secondly ;  that  as  the  supposed  cause  of  action  had  arisen  beyond  the  jurisdiction 
of  the  Court  at  Surat,  and  as  the  Defendant,  Roop-chund,  was  not  resident  within  it 
as  a  fixed  inhabitant,  but  had  only  come  to  Surat  for  a  temporary  purpose,  the 
Zillah  Court  had  no  jurisdiction  on  the  case. 

And,  thirdly;  that  the  Plaintiff's  right  of  action,  if  it  ever  existed,  had  been 
barred  by  the  lapse  of  time. 

Their  Lordships  intimated  their  opinion,  in  the  course  of  the  argument,  that  the 
Plaintiff's  title  to  sue,  unless  he  had  been  barred  by  the  lapse  of  time,  was  sufficiently 
established  by  the  evidence;  and  that  as  the  heirs  of  Roop-chund  had  intervened 
in  the  suit,  and  there  was  no  evidence  that  they  were  not  resident  at  Surat,  where 
Roop-chund  had  formerly  lived,  no  objection  could  be  raised  by  them  to  the  juris- 
diction, especially  as  no  such  point  was  made  by  them  in  either  of  the  Courts  below, 
where  the  fact  could  have  been  easily  ascertained.  It  is,  therefore,  unnecessary  to 
say  anything  now  upon  those  points ;  and  the  less  so  because  their  Lordships  are  of 
opinion,  that  upon  the  third  objection  the  decree  of  the  Sudder  Adawlut  must  be 
reversed,  and  the  Plaintiff's  suit  dismissed. 

That  objection  was  founded  upon  Regulation  I.  of  the  Governor  of  Bombay, 
confirmed  in  Council  in  August  1800,  for  the  institution  of  a  Court  of  Justice  at 
Surat. 

By  the  13th  section  of  that  Regulation,  the  Judge  of  that  Court  is  prohibited 
hearing,  trying,  or  determining  the  merits  of  any  suit  whatever  against  any  [171] 
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person  or  persons,  if  the  cause  of  action  shall  have  arisen  twelve  years  before  any 
suit  shall  have  been  commenced  on  account  of  it ;  unless  the  Complainant's  case  show, 
by  clear  and  positive  proof,  that  he  had  demanded  the  money  or  matter  in  question, 
and  that  the  Defendant  had  admitted  the  truth  of  the  demand,  or  promised  to  pay 
the  money,  or  that  he  directly  preferred  his  claim  within  that  period  for  the  matter 
in  dispute  to  a  Court  of  competent  jurisdiction,  to  try  the  demand,  and  assign 
satisfactory  reason  to  the  Court  why  he  did  not  proceed  in  the  suit;  or  that  either 
from  minority,  or  some  other  good  and  suflBcient  cause,  he  had  been  precluded  from 
obtaining  redress.  In  this  case  the  cause  of  action  was  twenty-seven  years  before 
any  suit  was  commenced.  Unless,  therefore,  the  Respondent  can  bring  himself 
witUn  one  of  the  exceptions  to  this  prohibition,  the  dismissal'  of  the  complaint 
by  the  Zillah  Court  of  Surat  must  be  held  to  have  been  right,  and  the  decree  of  the 
Sudder  Adawlut  erroneous. 

The  Respondent  contended,  and  the  Sudder  Adawlut  decided,  that  the  case  was 
brought  within  two  of  the  exceptions : 

First,  that  the  Defendant  had  admitted  the  truth  of  the  demand. 
And,  secondly,  that  the  Plaintiff  was  prevented  by  the  Defendant's  continued 
re«idence  at  Poonah,  where  the  note  was  given,  from  procuring  a  settlement  of  tlie 
Bond ;  and  that  he  had  thereby  shown  that,  by  a  good  and  sufficient  cause,  he  had 
been  precluded  from  obtaining  redress. 

The  evidence  upon  which  the  supposed  admission  by  Roop-chund  of  the  truth 
of  the  Plaintiff's  demand  rests,  is  to  be  found  in  the  depositions  of  Eoosal-chund 
[172]  Pana-chund,  and  6f  Wugt-chund  Jye<;hund,  taken  before  the  Sudder  Adawlut. 
But  when  this  evidence  is  examined,  it  wiU  be  found  to  amount  to  no  more  than 
an  offer  of  a  specific  sum  of  money  by  way  of  compromise,  in  no  way  involving  an 
admission  of  the  justice  of  the  Plaintiff's  demand,  further  than  what  may  be  inferred 
from  the  offer  of  any  compromise — an  inference  which  is  never  permitted,  and 
which,  in  this  case,  would  be  most  unfair,  when  the  action  was  commenced  while 
the  Defendant  was  absent,  for  a  temporary  purpose,  from  his  usual -place  of  business, 
to  which  be  was  anxious  to  return. 

Their  Lordships,  tiierefore,  are  of  opinion,  that  the  fact  stated  by  those  witnesses 
ought  not  to  he  taken  as  proof  of  any  admission  by  the  Defendant  of  the  matter  of  the 
Plaintiff's  demand,  so  as  to  take  the  case  out  of  the  prohibitory  clause  of  the  13th 
section  of  the  Regulation. 

The  only  other  ground  upon  which  the  Plaintiff  seeks  to  be  exempted  from  the 
effect  of  the  prohibition,  is  the  continued  residence  of  the  Defendant  at  Poonah. 
But  no  evidence  is  to  be  found  in  any  of  the  proceedings  to  show  that  the  Plaintiff 
might  not,  by  adopting  proper  steps,  have  obtained  redress  in  the  Mahratta  Courts 
at  Poonah. 

It  was  stated,  indeed,  in  the  course  of  the  argument,  that  it  was  useless  for  a 
poor  man  to  commence  proceedings  against  a  wealthy  opponent  in  the  Peishwa's 
Court;  but  their  Lordships  cannot,  in  the  absence  of  all  proof,  judicially  assume 
this  as  a  fact.  It  was  also  urged,  that  the  decision  of  the  Judges  of  the  Sudder 
Adawlut,  who  must  be  presumed  to  know  how  justice  was  administered  in  the  native 
Courts,  might  be  taken  [173]  as  evidence ;  that  the  Plaintiff  could  not  have  procured 
redress  there  if  he  had  attempted  it.  But  the  second  Judge,  who  alone  gives  any 
reasons  for  the  decree,  does  not  assign  this  as  the  reason  why  the  Plaintiff  was 
prevented  obtaining  an  earlier  settlement  of  the  Bond  at  Poonah ;  and  we  have  upon 
this  fact  the  opinion  of  the  Zillah  Judge  the  other  way. 

Their  Lordships,  therefore,  are  of  opinion,  that  they  ought  not  to  adopt  these 
vague  surmises  as  a  substitute  for  the  clear  and  positive  proof  required  by  the 
R^^lation  in  question. 

If  their  Ix>rdshipB  had  found  that,  by  a  train  of  decisions  in  the  Court  abroad, 
the  residence  of  the  Defendant  beyond  the  limits  of  the  jurisdiction  of  the  Company's 
Court  had  been  considered  a  good  and  sufficient  excuse  for  the  Complainant's  delay 
beyond  the  twelve  years,  they  would  have  considered  themselves  bound  by  a  practice 
upon  which  the  Plaintiff  might  fairly  be  presumed  to  have  relied ;  and  the  case  has 
been  allowed  to  stand  over  for  the  purpose  of  enabling  the  Counsel  of  the  Respon- 
dent to  produce  any  such  decisions :  but  none  can  be  found.  In  the  absence,  there- 
fore, of  authority,  their  liOrdships  can  find  no  principle  on  which  they  can  determine 
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that  the  residence  of  Roop^hund  at  Poonah  afforded  such  an  obstacle  to  the  Plaintiff's 
obtaining  earlier  redress  as  to  exempt  him  from  the  effect  of  the  prohibition  under 
discussion. 

The  learned  Counsel  for  the  Respondent  relied  very  much  upon  a  decision  in 
this  country,  in  the  case  of  WiUdamg  v.  Jones  (13  East,  439),  but  the  point  argued 
and  decided  in  that  case  was  essentially  different  from  the  case  now  under  discussion. 

In  that  case  the  Plaintiff's  claim  was  clearly  brought  within  the  express  exception 
of  the  Statute ;  but  it  was  [174]  contended  that  his  right  of  action  was  gone,  because, 
by  the  adoption  of  the  Statute  of  Limitations  in  India,  where  the  contract  was  made, 
his  remedy  had  been  barred  there  by  the  lapse  of  time :  and  the  decision  of  the  Court 
proceeded  upon  the  ground,  that  as  before  the  Statute  of  Limitations  the  Plaintiff's 
right  of  action  in  this  Country  had  no  limit,  and  as  the  circumstances  of  the  case 
exempted  it  from  the  operation  of  that  Statute,  his  remedy  could  only  be  barred  by 
the  extinguishment  of  his  right;  and  as  the  adoption  of  tiie  Statute  of  Limitations 
in  India  could  only  bar  his  remedy  there,  but  did  not  extinguish  his  debt,  his  remedy 
in  this  Country  remained  unimpaired.  But  in  this  case  the  only  question  is, 
whether  the  Plaintiff's  proof  bringfs  him  within  the  exceptions. 

Their  Lordships  are  of  opinion  that  it  does  not:  he  has  neither  proved  an 
admission  of  the  truth  of  his  demand,  nor  that,  by  a  good  and  su£Scient  cause,  he 
has  been  precluded  from  obtaining  redress  within  the  time  limited  by  the  R^ula- 
tion;  and,  therefore,  their  Lordships  will  recommend  His  Majesty  to  allow  this 
appeal,  to  reverse  the  decree  of  the  Sudder  Adawlut,  and  to  afSrm  the  decree  of  the 
Zillah  Court 

[See  Gopeekuhen  GosJuimee  v.  Biindabunch'Under  Sirrar  Choivdry,  1869.  13  Moo. 
Ind.  App.  49.     See  now  Indian  Limitation  Act  (XV.  of  1877).] 


[176]  CASES  IN  THE  PRIVY  COUNCIL  ON  APPEAL  FROM  THE  EAST  INDIES. 

THE  MAYOR  OF  THE  CITY  OF  LYONS,  in  the  Kingdom  of  France,  acting  for 
and  in  the  name  of  the  community  of  the  City  of  Lyons,  and  CHRISTOPHE 
MARTIN,  MARIE  DESGRANGES  MARTIN  (widow  of  LOUIS  MARTIN, 
deceased),  PIERRE  BALLOFFETT  and  CLAUDINE  his  wife,  and  FRANQGIS 
MARTIN,— .^jjpeKanfe;  The  Honourable  the  EAST  INDIA  COMPANY 
and  HIS  MAJESTY'S  ATTORNEY-GENERAL,— i?es;?o«de»te  *  [Dec.  2,  3, 
12,  1836]. 

On  appeal  from  the  Supreme  Court  of  Bengal. 

The  introduction  of  the  English  Law  into  a  conquered  or  ceded  country,  does  not 
draw  with  it  that  branch  which  relates  to  aliens,  if  the  acts  of  the  Power 
introducing  it  show  that  it  was  introduced,  not  in  all  its  branches,  but  only 
sub  mode,  and  with  the  exception  of  this  portion.  The  English  law  in- 
capacitating aliens  from  holding  real  property  to  their  own  use,  and  trasmit- 
ting  it  by  descent  or  devise,  has  never  been  introduced  into  the  East  Indies, 
so  as  to  create  a  forfeiture  of  lands  held  in  Calcutta  or  the  Mofussil  by  an 
alien,  and  devised  by  a  Will  executed  according  to  the  Statute  of  Frauds, 
for  charitable  purposes  [1  Moo.  Ind.  App.  272  et  seq]. 

Semble. — The  Statute  of  Mortmain  does  not  extend  to  the  British  territories 
in  the  East  Indies  [1  Moo.  Ind.  App.  296]. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  the  Chief  Judge  of  the  Court  of  Bankruptcy  [The  Hon. 
Thomas  Erskine]. 

Privy  Councillors, — Assessors,  the  Right  Hon.  Sir  Hyde  East,  and  the  Right 
Hon.  Sir  Alexander  Johnston. 
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A  Testator  devised  considerable  property,  both  real  and  personal,  for  charitable 
purposes,  amongst  which  he  directed  certain  sums  to  be  set  apart  for  the 
liberation  of  persons  imprisoned  for  debt,  and  for  the  endowment  and 
establishment  of  a  College  at  Lucknow,  in  the  dominions  of  the  King  of  Oude. 
A  suit  having  been  instituted  in  the  Supreme  Court  of  Calcutta,  to  administer 
the  "Will,  the  Court  directed  an  inquiry  whether  the  College  could  be  estab- 
lished, and  the  bequest  for  the  liberation  of  prisoners  carried  into  effect,  with 
reference  to  the  Testator's  intention,  and  the  sanction  of  the  Government 
at  Lucknow.  On  the  subject  of  the  bequest  for  the  liberation  of  prisoners, 
the  Master  found  in  the  negative,  and  reported  that  with  respect  to  the  estab- 
lishment of  the  College,  there  was  not  sufficienct  evidence  to  enable  him 
to  state  whether  it  could  be  established  with  reference  to  the  Testator's  in- 
tention, and  the  sanction  of  the  Lucknow  Government;  but  as  no  further 
evidence  was  likely  to  be  obtained,  he  appended  the  correspondence  with  the 
British  Resident  at  Lucknow,  by  which  it  appeared  that  though  the  King  of 
Oude  did  not  object  to  the  establishment  of  the  College,  he  held  out  no  expecta- 
tion that  he  would  afford  it  his  countenance  or  support.  The  report  having 
been  confirmed,  and  a  decree  made  thereon,  the  Supreme  Court,  on  a  re- 
hearing of  the  cause,  directed  an  inquiry  whether  the  Governor-General 
in  Council,  had  the  means  of  giving  effect  to  the  bequest  of  the  College  of 
Lucknow,  and  whether  he  was  willing  to  receive  the  funds  bequeathed  for  that 
purpose :  the  Master  found  that  the  Governor-General  was  willing  to  receive 
the  funds,  but  did  not  state  whether  he  had  the  means  of  giving  effect  to  the 
bequest;  the  Court,  however,  thereupon  decreed  the  payment  of  the  funds 
to  the  Governor-General,  or  such  person  as  he  should  appoint.  Upon  appeal 
to  the  King  in  Council,  held  by  the  Judicial  Committee,  that  though  the  ro- 
ference  to  the  Master  on  Uie  ro-hearing,  after  the  confirmation  of  his  previous 
report,  was  informal,  and  if  objected  to  at  the  time  would  have  been  fatal, 
yet  as  no  objection  had  been  taken,  and  the  Master  had  not  satisfied  the  whole 
of  the  inquiry,  by  stating  whether  the  Governor-General  had  the  means  of 
carrying  the  Testator's  intention  into  effect,  that  part  of  the  decree,  af&rming 
the  Master's  report,  and  directing  the  pa}rment  of  the  fund  to  the  Governor- 
General,  must  be  reversed,  and  the  case  sent  back  to  ascertain  that  fact;  their 
Lordships  being  of  opinion  that  under  the  existing  relations  between  the  East 
India  Company  and  the  King  of  Oude,  an  arrangement  might  be  made 
for  the  appointment  of  a  Trustee  to  carry  the  Lucknow  bequest  into  effect, 
under  the  directions  and  subject  to  the  jurisdiction  of  the  Supreme  Court. 

This  was  an  appeal  from  a  decree  of  the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  of  the  23rd  February,  1832,  made  in  four  causes  which  had 
been  consolidated,  touching  the  construction  of  the  Will  of  the  late  Claude  Martin, 
and  the  bequests  thereof. 

Major-General  Claude  Martin  was  a  native  of  [176]  France  having  been  born 
st  Lyons.  In  1763  he  entered  the  service  of  the  East  India  Company  as  a  Cadet, 
and  after  passing  through  the  various  intermediate  grades  of  the  profession,  he 
attained,  in  1793  the  rank  of  a  Major-general.  He  never,  however,  received  full 
pay  for  any  higher  rank  than  that  of  Captain,  with  which  he  entered  in  1766  into 
the  service  of  the  Nabob  Vizier  of  Oude,  under  the  sanction  of  the  British  Govern- 
ment ;  and  he  continued  in  that  service,  occasionally  commanding  the  troops  of  the 
Nabob  Vizier,  residing  at  Lucknow,  and  receiving  his  half  pay  as  a  Captain  from  the 
East  India  Company  until  his  death  on  the  6th  September,  1801. 

[177]  On  the  1st  January,  1801,  Major-General  Martin  signed  and  executed 
his  Will,  bearing  that  date,  in  the  presence  of  the  British  Resident  at  Lucknow 
and  two  other  persons,  who  only  attested  its  execution.  At  that  time,  and  at  the 
period  also  of  his  death,  he  was  possessed  of  large  landed  estates  in  the  Provinces 
of  the  Nabob  Vizier,  where  the  Mahomedan  law  is  the  law  of  the  country ;  in  the 
territories  of  the  East  India  Company,  governed  by  the  Regulations  of  the  Governor- 
General  in  Council;  in  the  City  of  Calcutta,  under  the  jurisdiction  of  the  Supreme 
Court;  in  the  town  of  Chandernagore,  originally  a  French  settlement,  and  wherein 
the  French  laws  still  prevail,  although  within  tjie  Presidency  of  Fort  William  •  and 
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ib  tun  KiL^'i/^ic.  of  Frau«:  be  va«  aLto  pMBeir«ed  of  Terj  considerable  personal 
CKate  of  (rrerr  detcripcioi:.  iLcludiL^  lar^e  iiiTe*a:ieE.t*  iii  tbe  Gorenunent  aecurities 
of  the  EaM  India  0>iapanr,  and  ii.  ;be  Britlfh  funds. 

Tbe  Will  va*  composed  aiid  written  br  tbe  TeKator  himself,  as  be  therein 
declared,  in  th«  Engliiiti  Ut-^uige.  of  which  be  bad  a  Terj  Imperfect  knowledge.  It 
wa*  dirided  into  tbirtr-foar  articles  or  clatuei.  ai^d  there  was  added  to  it  a 
paper  br  tbe  Temator.  a»  an  abstract.  containii.g  a  recapiralation  or  statement  of 
tbe  legac-iett,  and  tbe  bequest*,  contained  in  the  different  clauses  of  tbe  Will,  with 
tbe  atuount  of  eac-b  pecuniarr  bequest  set  forth  in  figures. 

Tbe  abstract  was  tbus  entitled  : — ~  No.  1,  A.  Abstract  of  tbe  articles  and  pensions 
and  sums  to  be  paid  as  I  gare  and  bequeathed  br  mj  Will  and  testament,  wrote  by 
me  on  tbe  1st  of  January,  17'J%  of  which  abstract  I  mentioned  in  folio  6,  line  9,  and 
f<dio  7,  line  10,  and  abio  afterward.  This  is  wrote  br  me.  Witneas  my  hand, 
CL  Martin." 

[178]  Annexed  to  the  Will,  and  also  referred  to  therein,  were  certain  accounts 
during  the  year*  1795,  1796,  1797,  1798,  to  the  Ist  May,  1799,  taken  from  the 
ledgers  or  account-books  of  the  Testator,  showing  tbe  debts  doe  by  md  to  him,  with 
his  own  raluation  of  the  Tarions  kinds  of  property  he  possessed,  both  real  and 
|>enonal,  balanced  on  the  30tb  April  in  tbe  first  three  years,  and  on  the  lat  May 
in  tbe  last  year. 

Tbe  abbtract  and  these  accounts  were  proved  with  tbe  Will. 

By  tbe  first  article  of  his  Will,  the  Testator,  after  giving  their  freedom  to  all 
the  women,  males,  and  womm-serrants,  eunuchs  and  others  that  belonged  to  him, 
and  should  be  in  his  service  at  tbe  time  of  his  death,  and  commending  them, 
especiaUy  his  faithful  girl  Boulone  or  Lise,  who  had  lived  with  him  as  his  wife,  to 
the  especial  care  of  the  persons  thereafter  named  as  Executors  of  his  Will,  he  ex- 
pressed himself  in  these  terms  (the  extracts  from  the  Will  are  literal,  the  language 
and  orthography  being  preserved): — " I  desire  that  as  soon  as  I  am  dead,  that  the 
■um  of  4,00,000  sicca  rupees  (or  four  lacks  of  rupees)  be  put  aside  from  the  beet  part 
of  my  fortune,  and  be  placed  at  interest  in  the  most  secure  fund,  as  that  said 
interest  may  serve  to  pay  the  donation  and  monthly  pensions,  as  hereafter  mentioned 
in  their  several  articles;  as  also  as  may  be  seen  by  the  recapitulation  or  abstract 
list  of  the  pensions  and  donations  I  have  made,  and  sealed  and  signed  by  me,  and 
marked  No.  1,  A.  in  which  the  total  of  yearly,  and  monthly  pensions,  I  have  made 
to  every  one  mentioned  in  this  Will  and  testament  are,  as  also  for  other  sums  to  be 
paid  for  once  are  included,  amounting  to  sicca  rupees  [blank  left  in  the  original] 
as  that  they  may  be  a  Buf-[179]-ficient  sum  for  the  answer  of  all  these  gift,  pension, 
and  others  I  have  mentioned,  to  put  aside,  from  the  best  of  my  fortune,  the  sum 
above  said  for  six  hundred  thousand  sicca  rupees,  for  to  be  secured  in  the  brat  and 
most  secure  fund,  either  in  India  or  Europe,  as  to  receive  and  raise  the  best  and 
most  secure  interest  for  the  enable  to  pay  these  pensions,  gift,  or  others.  At  this 
moment  as  I  see  no  better  secured  fund  but  the  Honourable  English  East  India 
Company  promissory  notes  or  bonds,  bearing  eight  and  twelve  per  cent,  interest ;  for 
these  reasons  I  request  that  the  above  sum  here  mentioned  be  deposited  in  the 
Honourable  Company's  treasure,  in  the  name  of  my  estate,  in  their  promissory  notes 
or  bonds,  for  to  pay  my  Executors,  administrators,  or  assigns,  or  others,  the 
dividend  of  the  interest,  for  to  enable  them  to  the  pension,  donation,  gift,  or  others, 
as  hereafter  mentioned.  I  also  desire  and  command  that  all  other  sum  or  sums 
that  are  to  be  put  at  interest  in  secure  funds,  be  deposited  and  placed  in  the 
Honourable  East  India  Company's  treasure,  for  the  purpose  that  will  be  mentioned 
hereafter :  and  as  I  have  made  several  others  large  gift  for  charitable  purpose  (aug- 
mented to  10,74,000  sicca  rupees. — CI.  Martin  (a)),  as  will  be  seen  by  the  several 
articles  hereafter  mentioned,  which  at  this  moment  stand  on  the  list  or  abstract 
No.  1,  A.  for  building  and  other  establishment,  to  the  sum  of  sicca  rupees  seven 
hundred  and  seventy-four  thousand,  and  for  once  2,85,300  (2,95,300. — CI.  Martin  (a)) 
sicca  rupees,  and  also  for  a  sum  to  be  paid  annually  (also  d.  (a)),  the  sum  of  sicca 
rupees  for  monthly  pensions,  annually  thirty-five  thousand  seven  hundred  and  sixty 
(augmented  to  39,760  sicca  rupees. — CI.  Martin  (a)),  for  these  above  sums ;  the  next 

(a)  These  additional  sums  were  expressed  by  interlineation  in  the  original 
Will. 
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beet  of  my  fortune  ie  [180]  to  be  appropriated  for  these  establishment  and  charities, 
and  others  building,  as  my  tomb,  seray  women,  houses,  compounds,  and  others,  aa 
mentioned  in  the  several  articles  as  hereafter  mentioned.  These  sums 
are  also  to  be  deposited  in  the  Honourable  Company's  treasure  while 
the  Honourable  Company  exist,  or,  if  ever  abolished,  to  be  deposited  in 
the  Town  House  Supreme  Court  or  Government  existing  for  the  time 
as  that  these  sum  or  sums  may  be  secured,  and  never  to  run  the  ri^  of  being  lost  by 
private  security  of  individual;  it  is  my  reason  for  having  these  sum  or  sums 
deposited  in  the  existing  Government  treasure,  with  power  to  draw  occasionally  the 
sums  required,  for  to  go  on  with  the  buildings  that  are  to  be  erected.  The  interest 
will  serve  to  pay  the  annual  pension,  donation,  or  expenses  for  entertaining  and 
keeping  in  good  order  the  said  building.  Any  sum  remaining  for  the  interest  of 
the  man  deposited  in  the  Honourable  Company,  in  theirs  proniisory  notes  or  bonds, 
or  others  of  more  or  less  interest,  and  under  others  denomination  than  Company's 
paper,  such  as  bond  of  Government,  or  others  bearing  interest,  as  I  said  any  sum 
remaining  from  the  interest,  after  having  paid  the  several  annually  and  monthly 
pension,  this  sum  remaining  is  to  serve  for  to  purchase  more  stock  in  the  said 
secure  fund  for  the  time  being,  as  to  be  also  placed  as  the  other,  for  to  be  enabled  to 
produce  also  an  interest  for  the  benefit  of  my  estate.  And  when  a  sufScient  sum  or 
sum,  equal  to  be  enabled  to  increase  the  four  establishments  mentioned  in  articles 
one,  two,  three,  and  four  or  five,  and  in  the  succession  of  years,  in  case  of  good 
management,  luck,  and  good  fortune,  no  accident  happening,  that  these  sums 
deposited  or  others  that  may  be  deposited  as  I  may  hereafter  mentioned;  I  also 
desire,  request,  [181]  or  command  my  Executor,  administrators,  or  their  assigns, 
that  they  would  devise  with  themselves,  and  with  the  best  advice  they  could  receive, 
that  in  case,  as  I  say'd,  by  succession  of  time,  that  the  sum  that  may  be  deposited 
exceed  by  great  deal,  the  interest  necessary  to  be  paid  for  the  monthly,  or  annual 
pension,  donation,  etc.,  yearly  and  monthly  as  mentioned,  and  that  they  are  a 
sufficiency  without  interfearing  or  touching  any  of  the  principal  for  the  annual  or 
monthly  pension  and  disbursement  above  mentioned,  then  they  may,  after  having 
well  considered,  make  any  new  establishment  for  charitable  purpose  on  the  same 
plan,  and  with  the  same  formality,  to  be  observed  in  them  as  mentioned,  to  those 
I  have  herein  recommended,  that  the  donor  may  be  known  after  his  death,  which 
ambitious  purpose  may  induce  other  to  make  charitable  establishment,  may  kind 
being  more  actuated  by  ambition  and  vanity  in  hope,  I  may  be  excused  for  such 
an  idea,  though  I  have  endeavoured  never  to  be  laid  or  actuated  in  doing  good  act 
by  the  vanity  of  doing  it ;  still,  often  I  could  not  prevent  my  feeling  to  be  sensible 
of  the  pleasure  of  what  I  did,  and  as  I  have  often  encouraged  and  humoured  others 
in  their  vanities,  provided  the  good  act  was  done.  I  am  in  hope  that  I  shall  receive 
the  same  indulgence ;  having  never  had  at  heart  to  increase  my  worth  -or  fortune, 
but  for  the  ambition  of  doing  good  to  others,  I  am  in  hope  my  wishes,  and  last  Will 
be  executed  and  fully  performed  after  my  death,  and  to  be  understood  also,  that  at 
the  or  after  the  death  of  those  to  whom  I  have  given  pension  for  during  their  lives, 
at  their  death,  these  are  to  be  resumed,  and  to  be  brought  to  the  stock  of  my  estate, 
as  to  serve  to  increase  the  establishment,  as  hereafter  will  be  mentioned,  and  to  create 
or  establish  others,  as  I  may  devise  during  the  course  of  my  life,  or  if  I  have  [182] 
not  done  it  myself,  they  are  to  be  done  as  may  be  devised  by  my  Executors,  adminis- 
trators or  assigns,  or  the  Trustee  of  my  estate,  after  consulting  able  men  on  the 
subject  of  establishing  useful  and  charitable  establishment  for  the  public  good,  my 
Executors,  administrators,  or  trustees,  I  may  and  will,  if  time  admit  my  choosing 
properly,  name  them  at  the  end  of  this  Will  and  testament." 

In  the  following  articles  of  his  Will,  from  two  to  seventeen,  the  Testator  proceeded 
to  make  various  bequests  of  l^acies  and  annuities  to  the  females  of  his  household, 
and  to  his  servants:  these  legacies,  as  summed  up  in  the  abstract,  amounted  to 
13,460  rupees. 

By  the  17th  article  the  Testator  directed  the  payment,  as  soon  as  his  death  should 
happen,  of  the  sum  equivalent  to  the  amoimt  of  the  monthly  and  yearly  pensions, 
amounting  to  13,460  sicca  rupees,  and  an  investment  to  be  made  of  the  sum  of 
2,00,000  rupees  in  the  East  India  Company's  Treasure;  and  he  also  directed  the 
payment  of  two  months'  wages  over  and  above  the  wages  he  might  owe  to  his  servants 
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at  his  death ;  and  in  the  abstract  there  was  a  corresponding  memorandum  after  the 
sum  of  13,460  rupees. 

By  the  18th  and  19th  articles  the  Testator  gave  legacies  for  the  purpose  of 
building  a  house  for  two  of  his  women,  Boulone  or  Lise,  and  Sally ;  and  he  also  gave 
seyeral  legacies  to  his  women  and  servants,  the  amount  of  which  was  again  re- 
capitulated in  the  abstract. 

By  the  20th  article  he  gave  various  bequests  to  his  relations  in  France. 

In  the  21st  article  the  Testator  gave  a  life  interest  in  some,  and  his  absolute 
property  in  other  parts  of  his  [183]  landed  estate  at  Lucknow  to  the  women,  Boulone 
and  Sally. 

The  22nd  article  was  principally  a  declaration  of  his  religious  sentiments. 

The  23rd  article  was  in  these  terms : — "  I  give  and  bequeath  the  sum  of  1,50,000 
rupees  for  to  be  placed  out  at  interest  in  the  most  secure  manner  possible,  in  the 
East  India  Ck>mpany  or  Government  papers,  bearing  interest,  to  be  employed  for 
the  poor.  First  having  divided  this  interest  in  three  portions  or  parts,  one  portion 
of  that  interest  to  serve  for  the  relief  of  the  poor  of  Lucknow,  of  any  religion  they 
may  be,  preferring  the  Christian  and  Hindoo.  This  to  be  managed  or  distributed 
by  Christian  Padree,  or  priest,  either  Roman  Catholic,  Protestant,  or  Mussulman 
MoUah ;  that  charity  to  be  in  kind,  either  grain,  flour  baked  or  unbaked ;  and  to  be 
delivered  to  the  poor  at  a  fixed  hour  in  the  forenoon,  and  at  the  place  near  where 
my  tomb  or  monument  is  erected ;  and  at  that  place  they  shall  be  an  inscription  on  a 
stone  marbles,  or  others  mentions,  the  charity  and  my  name,  as  that  it  may  known 
the  sum  established  for  the  charity  and  the  donor,  in  this  manner :  '  The  sum  of 
1,50,000  sicca  rupees  is  the  gift  of  Major-General  Martin,  born  at  Lyons,  for  the 
interest  of  it  to  be  daily  distributed  to  the  poors  oi  Lucknow,  at  perpetuity,' 
requesting  the  Magistrate,  or  Prince,  or  nabob  governing  the  country,  to  protect 
that  charity,  that  it  may  not  be  abused  and  not  be  unpaid.  Another  portion  of  that 
interest  to  be  made  and  employed  for  the  poor  of  Calcutta,  to  be  managed  by  the 
Curate  of  the  English  Church,  and  distributed  by  him,  observing  to  have  an  in- 
scription on  a  carved  stone,  to  be  fixed  on  the  wall  of  the  Church,  or  any  other  public 
place  where  the  charity  is  to  be  [184]  distributed,  this  inscription,  and  to  be  such 
ones  as  the  Lucknow  one.  One's  purpose  of  this  inscription  is,  that  it  may  never  be 
forgot,  and  that  if  perchance  the  cash  of  the  interest  was  not  paid,  that  charitable 
man  could,  by  seeing  such  an  inscription,  inquire  and  represent  to  the  Magistrate 
as  to  bring  to  account  my  Administrators,  Trustees,  or  other  managers,  for  having 
neglected  the  payment  of  such  charity.  The  third  portion  of  the  interest  is  to  serve 
for  the  relief  of  the  poor  of  Chandemagore,  and  to  be  managed  by  the  head  of  the 
French  Church,  either  curate,  priest  or  other;  also  to  be  delivered  to  the  poor, 
daily,  at  a  fixed  hour,  at  or  near  the  gate  of  the  Church  Chandemagore.  At  that 
place,  also,  to  have  such  carved  stone  on  the  wall  of  the  Church,  with  the  same  inscrip- 
tion as  at  Lucknow  in  French  language,  at  Calcutta  in  English,  and  at  Lucknow  in 
Persian  and  Hindoo.  The  inscription  to  be  as  said  before,  viz. :  The  sum  of  1,50,000 
sicca  rupees  is  the  gift  of  Major-General  Claude  Martin,  born  at  Lyons,  aged 
years,  and  died  the  month  of  ,  in  the  year  ,  and  is  buried 

at  .     Pray  for  his  soul !     The  interest  of  that  sum  is  to  be 

divided  into  three  parts,  distributed  daily  for  the  poors  of  Calcutta,  Chandemagore, 
and  Lucknow,  in  kind  or  cash,  requesting  my  Executors,  administrators,  or  assigns, 
to  put  those  charity  on  the  protection  of  the  Government,  where  they  are  to  be 
made,  and  the  Supreme  Court  to  control  it  as  to  see  it  carried  on  properly:  I  also 
give  and  bequeath  the  sum  of  one  rupee  per  day,  or  365  rupees  per  annum,  to  each 
dislributor  of  the  charity  for  their  trouble  of  receiving  the  money,  buying  the  grain, 
etc.,  and  distributing  the  charities  to  the  poor  at  the  several  places,  as  said  before ; 
the  sum  for  the  three  places  [186]  making  985:  also  give  the  sum  of  fifty  sicca 
rupees  for  buying  papers  or  other  to  each  manager  of  the  charity,  making  in  all  this 
1135;  adding  65  rupees  more,  to  be  divided  between  three  place  for  a  servant 
cleaning  the  place,  making  for  all  1200  sicca  rupees." 

By  the  24th  article  the  Testator  gave  and  bequeathed  the  sum  of  2,00,000  sicca 
rupees  to  the  town  of  Calcutta, — "  for  to  be  put  at  interest  in  Grovernment  paper,  or 
the  most  secure  mode  possible ;  and  this  principal  and  interest  to  be  put  under  the 
protection  of  Government  or  the  Supreme  Court,  that  they  may  devise  an  institution 
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the  most  necessary  for  the  public  good  of  the  town  of  Culcutta ;  or  establishing  a 
Khool  for  to  educate  a  certain  number  of  children  of  any  sex,  to  a  certain  ag^,  and 
to  have  them  put  prentice  to  some  profession  when  at  the  conclusion  of  their  school, 
and  to  have  them  married  when  at  age ;  and  I  also  wish  that  every  year  premium  of 
few  rupees  or  other  thing,  and  a  medal,  be  given  as  to  the  most  deserving  or 
virtuous  boy  or  girl,  or  both,  to  such  that  have  come  out  of  that  school,  or  that  are 
still  in  it,  and  this  to  be  done  on  the  same  day  in  the  month  I  died,  that  day  those 
that  are  to  married,  are  to  be  married,  and  to  have  a  sermon  preached  at  the  school, 
to  the  boy  and  girl  of  the  school,  afterward  a  public  dinner  for  the  whole,  and  a 
toast  to  be  drink'd  in  monorandum  of  the  fondator.  This  institution  is  to  bear  the 
title  of  La  Martinere,  and  to  have  an  inscription  either  on  stones  or  marble  in  large 
character,  to  be  fixed  on  any  part  of  the  school,  on  it  wrote,  Instituted  by  Major- 
General  Martin,  borne  the  of  January,  1735,  at  Lyons,  who  died  the 

day,  month,  and  year,  mentioning  the  day,  month,  and  year,  and  buried  at 
,  mentioning  the  place;  and  as  I  am  little  able  to  make  any 
arrangement  for  such  an  insti-[186]-tution,  I  am  in  hope  Government  or  the  Supreme 
Court  will  devise  the  best  institution  for  the  public  good,  and  to  have  it  as  I  said 
above  mentioned,  the  name  of  the  institutor ;  after  every  article  of  my  or  this  Will 
and  testament  is  or  are  fully  settled,  and  every  articles  provided  and  paid  for,  the 
several  pensions  or  other  gift,  donation,  institution,  and  other,  any  sum  remaining 
may  be  made  to  serve :  first,  buy  or  built  a  house  for  the  institution,  as  that  it  may 
be  made  permanent  and  perpetual,  by  securing  the  interest  by  Government  papers, 
either  in  India  or  Europe,  that  the  interest  annually  may  support  the  institution : 
for  this  reasons  I  give  and  beneath  1,50,000  sicca  rupees  more,  according  to  the 
proportion  that  may  remain  after  every  articles  of  this  Testament  is  fulfillei<d,  then 
this  sum  to  be  added  for  the  permanency  of  that  institution,  making  the  sum  of 
3,50,000  sicca  rupees." 

In  the  25th  article  the  Testator  gave  and  bequeathed  2,00,000  sicca  rupees  to  be 
deposited  in  the  most  secure  interest  found  in  the  town  of  Lyons  in  France,  and 
the  Magistrates  of  that  town  to  have  it  managed  under  their  protection  and  control, 
for  the  foundation  of  an  institution  to  bear  the  name  of  Martiniere;  and  in  case 
the  2,00,000  sicca  rupees  were  not  sufficient  for  a  proper  interest  to  support  the 
institution,  and  buying  or  building  the  house  therein  directed,  he  gave  and  be- 
queathed an  additional  sum  of  50,000  sicca  rupees,  making  2,50,000  sicca  rupees; 
and  he  also  gave  and  bequeathed  the  sum  of  4000  sicca  rupees  to  be  paid  to  the 
Magistrates  of  the  town  of  Lyons,  to  liberate  from  prison  so  many  prisoners  for 
(mall  debts  as  it  would  extend  to. 

The  26th  article  contained  a  direction,  that  if  the  pensions  to  his  legatees  should 
not  be  regularly  paid,  the  sums  allowed  for  daily  distribution  in  charity  [187] 
•hould  be  stopped  and  applied  for  that  purpose,  and  a  request  that  the  Magistrate 
of  Calcutta  or  other  place,  or  the  Prince  or  Grovemor  would  remove  any  of  his 
Executors  or  Trustees  that  should  misbehave  themselves. 

The  27th  article  was  in  these  terms: — "My  house  at  Calcutta,  formerly  the 
Bengal  Bank,  the  one  at  Champaul  Gaut,  the  one  formerly  the  Manige,  the  one  at 
IntaUy,  are  not  to  be  sold,  but  kept  for  the  estate ;  also  my  house  at  Chandernagore 
is  not  to  be  sold.  My  estate  of  Nuzupheur  or  Martinghur  is  to  be  kept:  and  I 
desire,  and  it  is  my  wishes,  if  it  is  to  be  put  under  the  management  of  Mr.  Joseph 
Quierose,  and  also  the  farm  I  rent  from  Almessally  Kaun  in  the  Corra  districts, 
with  also  the  farm  I  rent  from  Bisenout  Gattumpour,  Magoor,  Nagur,  Panum,  etc. 
These  farm  are  to  be  continued  farming  and  indigo  to  be  made  on  them,  following 
the  same  mode  and  rule  I  have  adopted,  as  to  have  the  indigo  made  cheap  and  good, 
and  by  that  mode  very  feinfetable.  And  as  to  facilitate  Mr.  Joseph  Quierose,  he  is 
to  have  a  third  share  of  the  benefit  accruing  from  the  neat  produce  from  Europe 
to  Bengal,  from  that  indigo."  It  then  proceeded  to  give  more  specific  directions 
as  tc  the  carrying  on  the  plantation  of  indigo ;  and  the  Testator  then  says, — "  My 
bouse  at  Luckperra,  or  Constantia  House,  is  never  to  be  sold,  as  it  is  to  serve 
as  a  monument  or  tomb  for  to  deposit  my  body  in ;  and  the  house  is  to  serve  as  a 
Collie,  or  for  educating  children  and  men  for  to  learn  them  the  English  Language 
and  religion,  those  that  should  wishes  to  be  made  Christian.     At,  or  by  that  house, 

•71 


Digitized  by 


Google 


I  MOOBE  Iin>.  AFF..  188      LYONS  (mAYOR  OF)  V.  EAiSX  INDIA  CO.  [1836] 

the  charity,  as  mentioning  in  the  article  23rd,  is  to  be  made,  and  there  to  be  dis- 
tributed the  grain,  flour,  or  cash  to  the  poors ;  and  the  inscription  is  to  be  fixed 
on  [188]  the  wall  of  the  house,  to  some  place,  where  the  poors  are  to  assemble  and 
receive  the  charity.  The  same  sort  of  ceremony  is  to  be  made,  and  inscription 
wrote,  in  memory  of  the  institutor,  as  said  in  the  Articles,  23rd.  A  large  sum  or 
establishment  will  be  made  and  wrote  in  this  Will  and  testament  to  keep  the 
monument  in  good  order,  and  a  proper  quantity  of  peoples  of  every  denomination 
for  educating  children  and  learning  English." 

The  28th  article  was  in  these  terms: — ^"  I  give  and  bequeath  the  sum  of  5000 
sicca  rupees,  to  be  paid  annually  to  the  Magistrate  or  Supreme  Court  of  Calcutta, 
or  to  Grovernment.  This  sum  is  to  serve  to  pay  the  debt  of  some  poor  honest  debtor 
detained  in  jail  for  small  snm,  and  to  pay  as  many  small  debt,  and  liberate  as  many 
debtor,  as  the  sum  can  extend.  This  liberation  is  to  be  made  the  day  month  I  died, 
as  a  commeration  of  the  donor;  and  as  being  a  soldier,  I  would  wish  to  prefer 
liberating  any  poor  Officers  or  other  military  men  detain  for  small  preferable  to  any 
other.  And  I  also  give  and  bequeath  the  sum  of  1000  sicca  rupees,  to  te  paid  yearly, 
and  to  make  a  distribution  of  it  to  the  poor  prisoners  remaining  in  jail,  on  the  same 
day  as  the  one  mentioned  above,  both  sums  making  6000  rupees  every  year." 

In  the  29th  article  the  Testator  gave  several  small  bequests. 

In  the  30th  article  the  Testator  directed  that  his  body  should  be  embalmed  and 
deposited  in  a  cc^n  of  Sisso  wood,  in  the  cave  of  his  house  at  Constantia,  which  was 
not  to  be  sold,  and  it  also  contained  very  specific  directions  for  the  care  of  his  house, 
for  the  pension  of  his  servants  who  were  to  keep  it,  for  the  privileges  of  the  two 
women,  Boulone  and  Sally,  if  [189]  they  should  choose  to  live  there,  and  a  pro- 
vision of  4000  rupees  for  their  tombs  if  they  should  choose  to  be  buried  there. 

The' 31st  article  contained  directions  for  the  building  of  Constantia  House,  if 
it  should  not  be  finished  at  his  death. 

The  32nd  article  commences — "  For  to  keep  Lackparra  House,  or  Constantia 
House,  as  a  College  for  instructing  young  men  in  the  English  language,  and  taking 
care  of  my  tomb,  which  house  was  properly  my  reason  for  having  built  it,  wanting 
at  first,  to  make  it  for  my  tomb  or  monument,  and  a  house  for  a  school  or  College 
for  learning  young  men  the  English  language  and  Christian  religion,  if  they 
find  themselves  inclined;  but  as  now  the  house  is  of  such  an  eitensive  plan,  it  may 
serve  after  my  death  to  lodge  for  a  certain  number  of  day  strangers,  coming  to 
Lucknow,  but  never  to  remain  in  it  above  two  month,  as  to  give  room  to  other 
comer,  and  not  to  be  the  permanent  residence  of  any  one,  only  to  be  temporarily 
and  for  a  few  days;  on  this  I  am  in  hope,  if  the  Gentleman  does  not  mind  the 
requisition  of  the  Derogah  Matchow  or  his  substitute,  that  they  will  be  made  to  quit 
the  place  by  the  superior  power  of  the  Country,  whom  I  request  will  take  under  its 
protection  that  establishment,  and  protect  and  support  the  Derogah  in  the  manage- 
ment of  it."  It  then  proceeded  to  give  specific  directions  as  to  the  establishment 
to  be  kept  up  at  Constantia  House,  the  management  of  his  farms  by  Mr.  Joseph 
Quierose,  or  by  a  European  superintendent  if  Mr.  Quierose  should  refuse  the 
trust,  and  the  remittance  of  the  produce  to  Europe. 

In  the  33rd  article  the  Testator  proceeded  thus: — ^"  I  nominate,  by  this  my 
Will  and  testament,  Messrs.  [190]  Joseph  Quierose;  the  house  of  Messrs.  Barber, 
Palmer;  Messrs.  Jacques,  Maximin,  Deverinne  and  Sons;  the  house  of  Messrs. 
Hamilton  and  Aberdeen,  and  to  communicate  in  Europe  to  my  nephew  or  relation, 
for  my  Executors,  administrators,  assigns,  or  trustees ;  and  I  request  that  they 
will  be  strict  in  having  every  articles  of  this  Will  and  testament  to  be  strictly  and 
regularly  executed,  and  to  have  copy  made  for  each  Executors,  administrators, 
etc.,  and  one  to  be  deposited  in  the  Supreme  Court,  to  which  I  recommend  wiy 
Executors,  administrators,  assigns,  or  trustees,  to  put  this  said  will  and  testament 
xmder  theirs  protection,  or  tender  the  protection  of  Government  if  necessary; 
lodging  or  disposing  all  my  ready  cash  and  papers,  money  and  other  valuable 
property,  in  the  Honourable  Company's  treasure,  for  better  security,  placing  all  the 
several  sum  mentioned  in  this  said  Will  at  interest  in  the  Honourable  Company 
fund,  or  by  buying  the  interest  paper,  as  being  the  most  secure  funds;  or  if  ever 
the  Honourable  Company  do  not  receive  any  cash  at  interest,  then  to  have  it 
placed  in  the  English  fund,  bearing  interest ;  in  short,  to  take  all  the  best  measure 
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for  securing  the  property  of  my  estate,  that  the  several  pensions,  gifts,  establisluuent 
and  other,  may  be  regiilarly  paid.  My  brother,  Louis  Martin,  is  to  be  joined  as  one 
of  my  Executors,  administrators,  assigns,  or  trusty ;  and  in  his  default  to  nominate 
my  nephew,  son  of  Pierre  Martin,  as  any  others  in  succession,  as  to  have  one  of 
my  relation  joined  in  the  execution  of  my  Will  and  testament;  and  I  request 
Mr.  Joseph  Quierose  to  translate  the  said  WiU,  and  send  one  to  my  relation  in 
French,  and  one  to  Messrs.  Deverinne.  I  have  tied  with  a  green  ribbon  an 
abstract  of  articles  or  list  of  the  sums  to  be  paid  as  pension  monthly  and  [191] 
annually,  and  the  several  sum  for  establishment  and  others.  This  list  is  already 
mentioned  in  this  Will  at  article  Ist,  and  at  article  17th.  I  have  also  tied  to  this 
Will  an  abstract  ledger  for  the  year,  by  which  it  will  appear  that  I  am  worth  thirty- 
three  hundred  thousand  six  hundred  and  eighty  thousand  sicca  rupees.     All  my 

account  will  be  found  in  my  offices,  as  per  list,  with  Mr. .     The  ledger  wiU 

show  what  due  to  me,  and  what  owing,  and  all  other  property  in  India  and  in 
Europe;  and  I  request  my  same  Agent  in  England  to  be  employed.  Messrs.  William 
Thomas  Raickes  and  Co.,  and.  Messrs.  William  Paxton  and  Co.  After  all  accounts 
being  settled,  and  sum  insured  for  the  interest  for  the  payment  of  the  several  monthly 
pension,  and  the  several  payment  of  gift  and  others,  as  also  the  several  establish- 
ment, if  a  surplus  above  £100,000  sterling,  or  about  ten  lacks  of  sicca  rupees, 
remain  of  my  estate,' that  above  surplus  of  ten  lacks  of  sicca  rupees  is  to  be  divided 
in  such  a  manner  as  to  increase  the  several  establishment  of  Calcutta,  at  Lyon, 
and  Lucknow,  as  that  they  may  be  permanent,  and  exist  for  ever.  Besides  the  sum 
allowed  for  finishing  all  the  building  and  other  of  Constantia  House,  which  I 
suppose  may  amount  to  2,00,000  sicca  rupees,  I  also  give  .and  bequeath  tiie  sum  of 
1,00,000  sicca  rupees  for  the  support  of  the  College  and  other  school,  to  be  regulated 
as  the  Calcutta  Establishment,  as  per  articles  24,  as  also  as  the  establishment  at 
Lyon,  articles  25.  The  gift  for  the  poor  of  Lucknow,  to  be  conducted  as  mentioned 
in  articles  23.  I  also  give  and  bequeath  the  sum  of  4000  rupees  to  be  paid 
annually,  for  to  liberate  as  many  prisoner  for  debt  at  Lucknow  as  it  may  extend ; 
and  if  none,  then  that  sum  is  to  remain  to  the  estate.  Any  sum  remaining  is  to  be 
placed  at  interest  [192]  for  to  accumulate  and  improve  the  several  establishment 
and  concern  of  indigo." 

The  34th  article  contained  several  specific  bequests  of  jewellery  and  mourning- 
rings  to  his  women  and  Executors,  and  contained  a  provision  for  the  payment  to 
hia  Executors,  administrators,  etc.,  of  the  usual  commission,  and  as  the  Supr^ne 
Court  should  think  necessary  for  their  trouble. 

This  Will,  together  with  the  abstracts,  was  duly  proved  by  Gavin  Hamilton, 
Alexander  Aberdeen,  John  Caulfield,  John  Palmer,  and  Joseph  Quierose,  in  the 
Supreme  Court  at  Calcutta,  in  the  year  1800.  It  was  also  proved  in  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury,  by  the  same  Executors,  with  the 
exception  of  Gavin  Hamilton,  on  the  18th  of  July,  1803;  by  Louis  Martin,  the 
Testator's  half-brother,  on  the  5th  of  April,  1802;  and  on  his  death,  letters  of 
administration  to  the  Testator,  with  his  Will  annexed,  were  taken  out  by  the  Appel- 
lant, Christopher  Martin,  on  the  13th  August,  1817. 

For  the  purpose  of  having  the  several  chafities  mentioned  by  the  Testator 
established,  and  for  carrying  into  execution  the  trusts  of  his  Will,  four  suits  were 
instituted  in  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal. 

The  first  was  an  Information  and  Bill,  filed  on  the  20th  June,  1816,  by  Edward 
Stredtell,  Esquire,  the  then  Advocate-General  for  the  East  India  Company,  at  the 
relation  of  John  Martin  Wickina  against  Palmer  and  Deverinne,  two  of  the 
Executors,  for  an  account  of  the  personal  estate  of  the  Testator,  and  for  the  purpose 
of  carrying  into  effect  the  direction  contained  in  the  24th  article  of  his  Will,  for 
the  establishment  of  the  charitable  institution  in  the  town  of  Calcutta.  [193]  The 
Defendants  having  filed  their  answers  to  this  Information,  the  cause  came  on  to  be 
beard  on  the  2nd  November,  1816,  when  the  Supreme  Court  established  the 
charitable  bequest  to  the  town  of  Calcutta,  and  directed  the  sum  of  two  lacs  of 
sicca  rupees,  confessed  to  be  in  the  hands  of  Palmer,  to  be  paid  into  Court,  and 
applied  in  establishing  that  charity ;  and  ordered  the  Master  of  the  Supreme  Court 
to  approve  of  a  proper  schooae  to  effectuate  such  charitable  purpose,  and  the  Master 
was  to  take  the  usual  accounts  of  the  personal  estate  of  the  Testator,  and  of  his  debts, 
legacies,  and  funeral  expenses;  and  the  Supreme  Court  directed  a  commission 
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to  issue  to  receive  the  claims  of  the  legatees  in  Great  Britain,  Ireland,  and  France ; 
and  ordered  the  costs  of  the  suit  to  be  taxed,  and  paid  out  of  the  fund  in  the  hands 
of  the  Executor,  Palmer. 

The  second  suit  was  instituted  on  the  26th  August,  1818,  in  the  same  Court,  in  the 
name  of  Adam  Petre  Eustache  Godinot,  Mayor  of  Lyons,  acting  in  behalf  for,  and  in 
the  name  of,  the  community  of  the  City  of  Lyons,  against-  Palmer  and  Deverinne, 
the  Executors  of  Claude  Martin,  praying  that  he  might,  on  behalf  of  the  City,  be  at 
liberty  to  receive  the  several  legacies  mentioned  in  the  25th  article  of  the  Testator's 
Will,  with  interest ;  that  a  provision  might  be  made  to  enable  the  community  of  the 
City,  or  its  Magistrates,  to  receive  4000  rupees  per  annum,  to  be  applied  as  directed 
by  the  Testator;  that  his  landed  property  at  Calcutta  and  Chandernagore  might 
be  declared  ta  be  personal  property;  and  that  Palmer  and  Deverinne  should 
give  an  account  of  his  real  and  personal  property ;  and  that  the  City  of  Lyons  might 
be  declared  entitled  to  one-third  of  the  clear  residue  of  it. 

On  the  4th  August,  1819,  the  Defendants  put  in  [194]  their  answer,  in  which 
the  accounts  of  the  estate  were  set  out  at  great  length. 

The  third  suit  was  instituted  on  the  22nd  October,  1818,  by  the  Appellant, 
Christophe  Martin,  one  of  the  legatees  named  in  the  Will  of  Major  General  Martin, 
and  the  son  and  Executor  «oti«  benefice  d'inventaire  of  Louis  Martin,  the  Testator's 
half-brother,  and  Marie  Deegranges  Martin,  the  widow,  Pierre  BalloffeU  and  Claudine, 
his  wife,  the  daughter,  and  Fran9ois  Martin,  the  youngest  son  of  Louis  Martin,  all 
of  whom  claimed  beneficial  interest  under  the  Will,  against  Robert  Spankie,  Esq., 
the  then  Advocate-General,  Palmer  and  Deverinne.  In  this  suit  the  Plaintiffs 
insisted  that  Louis  Martin  was  entitled,  under  the  Mahomedan  law,  to  all  the 
Testator's  undisposed  of  real  and  personal  estate;  that  upon  his  death  they  suc- 
ceeded to  his  right  as  his  representatives  and  legatees;  and  they  prayed  for  an 
account  of  the  Testator's  real  estate,  that  his  real' estate,  wheresoever  situate  in 
India,  might  be  sold ;  that  Palmer  and  Deverinne  might  be  charged  with  the  loss 
arising  from  their  negligence;  and  that  the  Plaintiffs  might  be  declared  entitled 
to  all  sums  invested  for  the  payment  of  pensions  and  annuities,  as  the  pensioners 
and  annuitants  might  respectively  die,  and  that  the  principal  might  be  secured  in 
the  meantime;  that  Palmer  and  Deverinne  should  deposit  all  securities  and  title- 
deeds  with  the  Accountant-General;  and  that  the  Plaintiffs  might  be  declared 
entitled  to  their  legacies  and  all  the  undisposed  residue  of  the  Testator's  estate,  and 
also  to  a  legacy  to  his  half-brother  Pierre  Martin,  which  had  lapsed  by  the  death  of 
Pierre  Martin  in  the  lifetime  of  the  Testator. 

The  Defendants,  Palmer  and  Deverinne,  on  the  4th  March,  1819,  put  in  their 
answer  to  this  Bill,  in  which  [195]  they  admitted  their  receipt  of  very  large  sums 
in  respect  of  the  Testator's  personal  estate,  and  of  the  rents  and  profits  of  his  real 
estate  in  the  Provinces  ,in  India,  subject  to  the  East  India  Company  in  Calcutta, 
and  in  Chandernagore ;  but  they  stated  that  Joseph  Quierose  had  taken  possession 
of,  and  received  the  rents  and  profits  of  the  Testator's  real  estate,  in  the  Province 
of  the  Nabob  Vizier,  and  that  Louis  Martin  had  taken  possession  of  the  Testator's 
personal  estate,  public  funds,  and  stock  of  the  East  India  Company,  out  of  which 
he  ought  to  have  discharged  the  legacies  to  the  Testator's  relations  in  France ;  and 
that  Palmer  had  remitted  to  England  two  lacs  of  rupees,  amounting  to  £25,833  6s.  8d. 
sterling,  to  Messrs.  Paxton,  Cockerell,  Traill,  and  Co.,  of  London,  to  pay  the  Mayor 
of  Lyons,  and  that  a  suit  had  been  instituted  against  Messrs.  Paxton,  Cockerell, 
Traill,  and  Co.,  by  the  Appellant,  Christophe  Martin,  and  the  Mayor  of  Lyons,  in  the 
Court  of  Chancery  in  England  for  that  sum. 

The  fourth  suit  was  instituted  on  the  19th  February,  1819,  by  Palmer  and 
Deverinne,  the  two  Defendants  in  the  former  suits,  filing  a  cross  Bill  against  the 
Appellants  Christophe  Martin,  Marie  Desgrangps  Martin,  Pierre  Balloffett,  and 
Claudine  his  wife,  and  Francois  Martin,  in  which  they  stated  that  Louis  Martin 
had,  in  the  character  of  Executor  of  Claude  Martin,  possessed  himself  of  various 
sums  of  stock,  and  other  property,  and  prayed  for  an  account,  in  the  usual  manner, 
of  the  property  of  Claude  Martin,  which  had  thus  come  into  the  hands  of  Louis 
Martin. 

The  answers  of  the  Defendants  to  this  Bill  were  taken  under  a  commission,  and 
were  not  filed  until  about  the  24th  July,  1823.     That  of  the  Appellants  Christophe 
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Uartin,  Marie  Desgraages  Martin,  and  [196]  Franjpbijs  Martin,  admitted  that 
Christophe  Martin  had  obtained  letters  of  administration  to  Claude  Martin,  from 
the  Prerogative  Court  of  Canterbury;  and  Christophe  Martin  stated,  that  it  ap- 
peared from  Louis  Martin's  accounts,  that  he  had  possessed  himself  of  stock  belbnging 
to  the  Testator,  Claude  Martin,  to  the  amount  of  £46,707  98.  5d.  sterling,  or  there- 
abouts, with  which  it  appeared  that  he  had  paid  all  the  Testator's  legacies  to  his 
relations  in  France,  except  one  to  Pierre  Martin,  who  died  in  the  Testator's  lifetime ; 
but  they  denied  that  they  had  possessed  themselTes  of  any  part  of  the  property  of 
Claude  Martin  or  Louis  Martin,  because  the  succession  of  Louis  had,  by  the  law  of 
France,  been  accepted,  sous  benefice  d'inventaire ;  and  they  submitted  that  what 
was  due  from  the  estate  of  Louis  to  that  of  Claude  Martin  ought  to  be  paid  into  the 
hands  of  Claude  Martin's  Executors  in  Europe,  but  they  stated  that  such  account 
was  the  subject  of  a  suit  at  that  time  in  the  French  Tribunal. 

The  answer  of  Pierre  Ballofiett  and  Claudine,  his  wife,  was  to  a  similar  effect; 
except  that  they  admitted  having  received  40,000  francs  from  Louis  Mf^rtin,  on 
account  of  the  legacy  left  to  Claudine,  by  the  Testator,  Claude  Martin. 

No  account  of  the  application  of  the  sum  of  £45,707  98.  5d.  was  ever  given  to 
the  Supreme  Court,  though,  in  a  subsequent  stage  of  the  proceedings,  an  admission 
was  stated  to  have  been  made  by  the  French  legatees,  before  the  Master,  of  their 
having  received  from  Louis  Martin  their  legacies,  amounting  to  1,85,000  rupees, 
or  about  £23,125  sterling. 

On  the  16th  August,  1819,  by  an  Order  of  the  Supreme  Court,  the  three  first- 
mentioned  causes,  of  the  Advocate-General  v.  Palmer,  The  Mayor  of  Lyons  v.  [197J 
Painter,  and  Martin  y.  The  Advocate-General,  were  consolidated,  and  the  Master 
was  directed  to  take  an  account  of  the  rents  and  profits  of  the  Testator's  real  estates 
out  of  Calcutta,  come  to  the  Defendant's  possession;  that  the  parties  to  the  two 
latter  suits  should  be  parties  to  the  account  then  taking  in  the  Master's  office,  in  the 
suit  of  the  Advocate-General  v.  Palmer,  and  be  bound  by  it ;  that  the  Master  should 
make  one  report  in  the  three  causes ;  and  that  20,000  rupees  should  be  paid  out  of 
the  assetw  in  the  hands  of  the  Executors,  to  the  agent  of  the  Mayor  of  Lyons,  on 
account  of  the  legacy  mentioned  in  the  25th  clause  of  the  Will,  for  the  liberation  of 
prisoners  at  Lyons. 

On  the  25th  November,  1822,  the  Master  made  his  report  in  the  three  con- 
solidated suits,  whereby  he  found  that  the  personal  estate  of  the  Testator,  and  the 
rents  and  profits  of  his  real  estate,  as  well  out  of  as  in  Calcutta,  and  come  to  the 
hands  of  Palmer  and  Deverinne,  after  giving  credit  for  necessary  disbursement, 
and  making  all  just  allowances,  amounted,  on  the  31st  October  then  last,  to  sicca 
rupees  28,55,963.  5.  4.,  and  the  particulars  of  which  he  therein  set  forth ;  and  after 
stating  that  he  caused  the  usual  advertisements  for  Creditors  and  legatees  to  be  made, 
but  that  no  Creditor  or  legatee  had  come  in  before  him  (the  several  claims  under  the 
25th  article  of  the  Testator's  Will  having  been  satisfied  under  the  commission 
directed  in  the  first-mentioned  suit,  and  that  the  sum  of  £25,833  68.  8d.  was  admitted 
to  have  been  paid  by  Palmer  on  account  of  such  claims),  he  proceeded  to  set  forth 
who  were  the  several  persons  next  of  kin  of  the  Testator  at  the  time  of  his  decease. 
This  report  was  confirmed  without  opposition  on  the  29th  November,  1822. 
[198]  On  the  2nd  December,  1822,  a  decree  on  further  directions  was  made  by 
the  Supreme  Court,  by  which  it  declared,  that  Palmer  and  Deverinne  had  fully 
accounted,  and  ordered  them  to  pay  in  the  balance  in  their  hands,  and  that  there- 
upon they  should  be  absolutely  discharged  and  exonerated  from  the  trusts  and 
executorship  of  Major-General  Martin's  Will,  and  that  the  Accountant-General 
should  be  appointed  Receiver  of  his  real  estates;  and  then,  after  directing  some 
inquiries  as  to  a  supposed  indemnity-bond  from  Palmer,  which  on  inquiry  was  found 
never  to  have  been  given,  it  declared,  that  interest  was  payable  on  the  200,000 
rupees  bequeathed  to  the  town  of  Calcutta,  from  the  30th  September,  1801,  being 
twelve  months  from  the  Testator's  death,  to  the  6th  September,  1816,  when  that  sum 
was  paid  into  Court  by  Palmer  and  Deverinne;  and  it  directed  the  Master  to  inquire 
whether  the  estate  of  the  Testator  was  adequate  and  sufficient  to  pay  the  additional 
bequest  of  1,50,000  rupees  given  by  the  24th  article  of  the  Will  to  the  town  of  Cal- 
cutta, after  proriding  for  every  other  article  of  it,  and  for  the  payment  of  the 
annual  pensions,  gifts,  and  institutions  therein  mentioned ;  and  if  the  Master  should 

75 


Digitized  by 


Google 


I  MOOBE  nn>.  APP.,  199      LYONS  (mAYOR  OF)  V,  KAST  INDIA  CQ.  [183G] 

BO  find  it  declared  the  town  of  Calcutta  entitled  to  this  additional  sum,  with  interest 
from  the  time  the  assets  should  be  found  sufficient  for  such  payment.  It  then  pro- 
ceeded to  establish,  in  a  similar  manner,  the  bequests  to  the  City  of  Lyons,  and  to 
direct  the  payment,  with  interest,  credit  being  given  for  so  much  of  them  as  had 
been  already  paid,  and  to  direct  the  Master  to  inquire  what  principal  sum  would  be 
sufficient  to  raise  sicca  rupees  4000  annually,  for  the  liberation  of  prisoners  detained 
at  Lyons  for  small  debts,  and  the  rates  of  interest  borne  by  the  Gk)vernment  securities, 
in  which  the  funds  of  the  Te8-{199]-tator  had  been  invested,  since  they  came  into  the 
hands  of  Palmer ;  and  the  Accountant-Gieneral  was  ordered  to  pay,  and  allow  interest 
on  the  bequests  to  Calcutta  and  Lyons  accordingly ;  and  the  Master  was  ordered  to 
inquire  and  set  apart  a  certain  sum  for  the  payment  of  the  Testator's  annual  and 
monthly  pensions,  and  4000  rupees  for  Boulone  and  Sally's  tombs,  as  directed  by  the 
30th  article  of  the  Will;  and  to  inquire  what  sums  had  been  already 
expended,  and  what  would  be  sufficient  for  the  keeping  up  the  establish- 
ment at  Constantia  House,  and  provide  for  the  repairs  of  the  Testators,  Sally's  and 
Boulone^s  tombs ;  and  that  such  sums  should  be  set  apart,  together  with  that  neces- 
sary for  the  payment  of  the  pensions  in  the  first  instance.  The  Master  was  also  to 
ascertain  whether  the  foundation  and  establishment  of  the  College,  by  the  33rd 
clause  of  the  Will  directed  to  be  attached  to  the  foundation  of  the  house,  and  the 
bequest  of  4000  sicca  rupees  per  annum,  for  the  liberation  of  prisoners  for  debt  at 
Lucknow,  could,  with  reference  to  the  intentions  of  the  Testator,  and  the  sanction  and 
disposition  of  the  Government  at  Lucknow,  be  carried  into  effect,  and  in  what 
manner ;  and  if  it  could,  he  was  to  allow  interest  on  1,00,000  sicca  rupees,  bequeathed 
for  the  establishment  of  the  College,  from  the  30th  September,  1801 ;  and  he  was  to 
inquire  the  amount  of  the  principal  which  would  produce  4000  rupees  annually,  in 
the  same  way  as  for  the  sum  bequeathed  for  the  prisoners  at  'Lyons ;  and  to  inquire 
what  sums  of  money  had  been  paid  to,  or  received  by,  Louis  Martin,  or  by  any  person 
on  his  behalf,  or  his  representatives,  and  how  the  same  and  every  part  thereof  had 
been  applied  and  disposed  of ;  and  also  to  inquire  who  were  the  five  poorest  relations 
and  nearest  of  kin  of  the  Testator,  and  [200]  to  set  apart  20,000  rupees  with  interest 
for  them,  according  to  the  20th  article  of  Uie  Will;  and  he  was  to  inquire  whether 
the  Will  was  duly  executed  and  attested  according  to  the  Statute  of  Frauds,  so  as  to 
pass  real  estates  at  Calcutta;  and  it  declared  the  proceeds  of  a  house  mortgaged 
to  the  Testator,  and  sold  since  his  death,  to  be  personal  estate ;  and  it  declared  £at 
the  real  estate  of  the  Testator,  situate  in  Calcutta,  was  of  the  nature  of  freehold 
estate,  and  that  the  heir-at-law  of  the  Testator,  according  to  the  law  of  England,  was 
entitled  thereto,  and  to  the  rents  and  profits  thereof,  if  the  Will  was  not  duly 
executed ;  and  the  Master  was  to  inquire  who  was  the  Testator's  heir-at-law  and  next 
of  kin,  according  to  the  English  and  Mahomedan  laws,  and  what  was  the  domicile 
of  the  Testator  in  his  lifetime,  and  at  the  time  of  his  death ;  and  whether  by  the 
laws  and  usages  obtained  at  Lucknow,  the  inheritance  and  succession  of  deceased 
persons,  being  European  Christians,  were  regulated  by  the  Mahomedan  law,  or  by  the 
law  of  the  place  or  country  of  the  birth,  or  by  what  other  law  or  usage ;  and  the 
Master  was  to  report  whether  there  would  be  any  residue  of  the  Testator's  estate, 
and  directions  were  given  for  taxing  the  costs  of  all  parties. 

In  October,  1828,  the  Master  made  a  separate  report  as  to  the  payment  of  the 
pensions,  to  the  different  legatees  then  living.  On  the  3rd  February,  1830,  the  Master 
made  his  general  report,  by  which,  after  stating  the  rate  of  interest  in  the  Govern- 
ment securities,  during  the  periods  he  was  directed  by  the  decree,  he  found  that 
3,11,300  sicca  rupees  were  sufficient  for  the  payment  of  the  legatees  and  annuitants 
then  living ;  that  the  bequest  of  the  sum  of  4000  sicca  rupees  for  the  liberation  of 
the  prisoners  at  Lucknow  could  not  be  car-[201]-ried  into  effect ;  that  the  Will  was 
signed,  sealed,  and  delivered  as  his  Will  by  the  Testator  in  the  presence  of  three 
witnesses;  that  the  annexed  pedigree  showed  that  Marie  Desgranges  Martin, 
Christophe  Durand  Fleurie  Martin,  Charles  Cavier,  Marie  Martin,  and  Catherine 
Charlotte  Martin,  were  the  next  of  kin  and  personal  representatives  by  the  law  of 
England  of  the  Testator,  and  that  by  the  Mahomedan  law  (which  makes  no  distinction 
between  heirs  and  next  of  kin)  the  property  of  the  Testator  would  be  divided  as 
therein  mentioned ;  that  at  the  time  of  his  deatli  the  Testator  was  domiciled  at 
Lucknow;  that  sicca  rupees  68,698  would  be  a  proper  sum  for  repairing  the  estab- 
lishment at  Constantia  House,  and  that  sicca  rupees  2,01,000  would  be  sufficient  for 
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keeping  up  the  establishment,  and  providing  for  the  repairs  of  the  buildings  and 
tombs  there ;  and  that  there  was  not  before  him  sufficient  evidence  to  decide  whether 
the  foundation  and  establishment  of  the  College,  directed  to  be  attached  to  the 
establishment  at  Constantia  House,  could,  with  reference  to  the  disposition  or 
sanction  of  the  Lucknow  Government,  be  carried  into  effect;  but  as  no  further 
evidence  was  likely  t«  be  obtained,  he  attached  to  his  report  the  evidence  relating 
thereto. 

The  evidence  annexed  to  this  report  consisted  of  a  correspondence  between  the 
Officers  of  Government  and  the  Master,  and  the  copies  of  two  letters  from  the 
Resident  at  Lucknow  to  Government,  the  first  of  which  was  as  follows: — 

"  To  G.  Swinton,  Esq.,  Secretary  to  the  Government,  in  the  Political  Department, 

Fort  William. 

"  Sir, — ^I  have  the  honour  to  acknowledge  your  letter  [202]  of  the  28th  ultimo, 
with  its  enclosure,  directing  me  to  Report  if  any  correspondence  had  taken  place 
subsequent  to  the  4th  April,  1818,  relative  to  certain  bequests  of  the  late  General 
Martin. 

"  I  beg  you  will  inform  his  Excellency  the  Right  Honourable  the  Vice-President 
in  Council,  that  I  do  not  find  in  the  records  any  correspondence  on  these  subjects 
subsequent  to  that  date;  but  I  have  reason  to  believe  my  predecessors  had,  and  I 
myself  have  had,  frequent  conversations  with  His  Majesty  relative  to  these  bequests, 
and  a  disinclination  has  ever  been  evinced  to  allowing  them  to  be  carried  into 
effect,  arising  principally  from  that  feeling  so  general  among  the  native  powers  of 
India,  that  it  would  derogate  from  their  dignity,  and  be  a  reflection  on  their  liber- 
ality and  on  their  power,  to  allow  even  an  individual  in  their  own  dominions,  much 
less  a  subject  of  a  Foreign  State,  to  found  institutions  which,  in  their  opinion,  are 
the  exclusive  privilege  and  right  of  rulers. 

"  To  the  objections  thus  raised  are  to  be  attributed  the  hitherto  silence  regarding 
G«neral  Martin's  most  charitable  and  liberal  purposes ;  and  I  am  not  yet  prepared  to 
hold  out  expectations  that  the  King  of  Oude  will  consent  to  carry  the  intentions  into 
effect;  but  I  shall  endeavour  to  impress  on  his  mind,  that  his  dignity  and  liberality 
cannot  be  injured  by  his  sanctioning  that  which  will  so  benefit  the  rising  generation, 
and  the  present  poor ;  and  as  that  without  his  sanction,  and  indeed  warm  assistance. 
General  Martin's  Will  cannot  be  fulfilled,  whatever  praise  and  respect  may  be  given 
to  the  charitable  founder,  will  in  much  greater  degree  be  reflected  on  His  Majesty, 
who,  after  the  lapse  of  so  long  a  period,  notwithstanding  the  manj  prejudices  against 
the  measure,  has,  from  his  [203]  own  innate  philanthropic  feeling,  effected  the  so- 
much-wished-for  objects. — ^I  have,  etc.,  (Signed)  M.  Ricketts,  Resident. 

"  Lucknow  Residency,  19th  May,  1827." 

The  second  letter  from  the  same  party  to  Mr.  Sterling  was  in  these  terras : — 
"  Sir, — I  have  now  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the 
30th  May  last,  enclosing  copy  of  a  letter  from  the  Master  of  the  Supreme  Court,  and 
to  forward  a  copy  and  translation  of  a  letter  just  received  from  the  King  of  Oude, 
after  several  personal  and  written  applications  on  the  subject  to  him,  relative  to  the 
charities  proposed  to  be  established  within  his  Majesty's  dominions,  under  the  Will 
of  the  late  General  Martin.  The  King  of  Oude  is  far  from  being  anxious  for  the 
establishment  of  these  charities,  and  declines  altogether  to  receive  the  sum  proposed 
for  the  liberation  of  debtors,  under  the  plea,  that  those  in  confinement  are  prin- 
cipally for  the  crime  of  theft  and  murder ;  but  his  Majesty  makes  no  objection  to 
the  establishment  of  the  College  within  the  precincts  of  Constantia  House,  though 
he  holds  out  no  expectation  of  encouraging  this  so  charitable  and  beneficial  insti- 
tution by  his  countenance  and  support. — I  have,  etc., 

(Signed)  "  M.  Ricketts,  Resident. 

"  Lucknow  Residency,  4th  Sep.  1828." 

The  enclosed  letter  of  the  King  of  Oude  was  dated  21st  Swfer  1244.  H.  (3rd 
September,  1828),  to  the  [204]  address  of  M.  Ricketts,  Esq.,  Resident  at  Lucknow, 
and  was  as  follows : — 

"  I  have  received  your  letter  of  the  23  Zeehijjah  1243  Hijie  (7th  July,  1828),  and 
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(^cial  note  of  the  I3th  Stiffer  1244  H.  (26th  August),  on  the  subject  of  carrying 
into  effect  the  charities  of  the  late  Gleneral  Martin,  and  establishing  a  College  agree- 
ably to  his  Will,  and  in  conformity  to  the  instructions  of  the  Honourable  the 
Governor-General  in  Council. 

"  The  case  is,  that  the  prisoners  at  Lucknow  are  in  most  instances  confined  for 
theft  and  murder,  and  consequently  their  release  is  impracticable;  but  I  have  no 
objection  to  allow  the  establishment  of  a  College  within  the  precincts  of  Constautia 
House." 

Two  exceptions  were  taken  to  this  rejMrt  on  behalf  of  the  Appellant,  the  Mayor 
of  Lyons: — First,  that  the  Master  had  found  the  Testator  domiciled  in  Lucknow, 
whereas,  as  a  military  officer  continuing  in  the  service  of  the  East  India  Company, 
be  had  acquired  and  retained  the  domicile  of  a  British  subject;  and  secondly, 
because  he  had  not  found  whether  the  intentions  of  the  Testator  as  to  t'e  CuUogo 
at  Lucknow  could  be  carried  into  effect. 

On  the  let  March,  1830,  these  exceptions  were  allowed,  and  on  the  I'Jih  JvIt. 
1830,  the  Master  made  his  amended  report,  by  which,  amongst  other  IhingK,  be 
found  that  the  sum  of  2,68,500  rupees  would  be  sufficient  to  be  appropriated  i^v  the 
payment  of  the  superintendent  and  other  persons,  directed  by  the  Testator  to  be 
employed  about  Constantia  House;  that  he  had  been  unable  to  ascertain  ^^hat  had 
l)een  received  by  Louis  Martin,  but  that,  by  the  admission  of  the  parties,  legacies 
had  been  paid  by  him  of  which  a  list  was  annexed,  amounting  to  1,85,000  rupees, 
or  about  £23,135;  that  [206]  there  was  no  evidence  adduced,  by  which  he  could 
report  who  were  the  five  poorest  relations  of  the  Testator,  or  who  was  his  heir-at-law, 
or  his  heir-at-law  by  the  English  law;  and  with  reference  to  the  domicile  of  the 
Testator,  he  reported  that  he  was  a  Frenchman  by  birth,  and  he  also  reported  at 
considerable  length  the  circumstances  of  his-  entering  the  military  service  of  the 
East  India  Company,  and  Nabob  of  Oude,  and  of  his  residing  at  Lucknow.  And  he 
further  reported,  that  the  legacies  and  charitable  bequests,  except  the  one  to  Pierre 
Martin,  which  had  lapsed,  had  been  paid,  and  that  there  was  then,  in  the  hands  of  the 
Accountant-General,  to  the  credit  of  the  cause,  sicca  rupees  17,51,153.  11.  10.,  from 
which,  if  the  several  sums  set  out  in  detail,  to  be  appropriated  for  the  keeping  up 
the  establishment  and  College  at  Constantia  House,  for  the  liberation  of  prisoners, 
and  for  other  purposes,  in  obedience  to  the  Testator's  Will,  were  deducted,  there 
would  remain  a  residue  of  rupees  3,48,797.  9.  10. ;  bat  if  the  Court  should  be  of 
opinion  that  the  Will  was  duly  executed,  so  as  to  pass  real  estates  at  Calcutta,  the 
further  sum  of  2,48,400  sicca  rupees  must  be  deducted  from  this  sum,  so  as  to  leave 
an  ultimate  sum  of  rupees,  1,00,397.  9.  10. 

On  the  4th  November,  1830,  the  three  consolidated  causes  came  on  for  hearing 
on  further  directions,  and  they  were  argued  on  that  and  several  following  days. 
The  Court  took  time  to  consider  its  judgment,  which  it  delivered  on  the  7th  February, 
1831.  Two  sets  of  Minutes  of  this  decree  were  afterwards  delivered  out  by  the 
Registrar  of  the  Supreme  Court :  no  decree  was,  however,  drawn  up  from  them,  and 
two  petitions  for  a  re-hearing  were  presented,  one  by  the  Appellant,  the  Mayor  of 
Lyons,  and  the  other  by  the  Appellants,  the  next  of  kin  of  the  Testator. 

[206]  The  three  consolidated  causes  were  accordingly  reheard,  together  with  the 
cross  cause  of  Palmer  v.  Martin,  which  was  heard  on  Bill  and  answers,  on  the  8th 
and  several  following  days  in  July,  1831.  No  judgment  was  then  pronounced,  but 
the  causes  were,  on  the  25th  July,  ordered  to  stand  over,  and  a  reference  was  directed 
to  the  Master,  to  inquire  whether  the  Governor-General  in  Council  had  the  means 
of  giving  effect  to  the  charitable  intention  and  directions  in  the  said  Will  mentioned, 
respecting  the  Testator's  tomb,  and  Constantia  House,  in  case  the  Court  should 
decree  the  funds  which  might  be  applicable  under  the  Will,  to  be  placed  at  the 
disposal  of  the  Governor-General  in  Council,  or  any  person  or  persons  duly  author- 
ized and  appointed  by  the  Governor-General  in  Council  to  receive  the  same;  and 
whether  the  Governor-General  in  Council  was  willing  and  would  consent  to  receive 
and  appoint  any  person  or  persons  in  Calcutta  to  receive  the  funds  or  the  interest 
arising  thereon  for  the  purposes  aforesaid. 

On  the  5th  November,  1831,  the  Master  made  his  report,  by  which  he  found  that 
the  Governor-General  was  willing  to  receive  and  apply  such  sums,  as  the  Court 
might  decide,  to  be  applicable  to  the  Lucknow  bequest  of  Major-General  Martin; 
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and  he  annexed  a  copj  of  the  correspondence  between  the  Attorney  to  the  East  India 
Company  and  the  secretary  to  the  Goyernment,  to  his  report,  and  which  was  as 
follows: — 

"  To  6.  Swinton,  Bisq.,  Chief  Secretary  to  Government,  Political  Department. 

"  Sir, — The  Supreme  Court  having  expressed  a  wish  to  know  whether  the  Govern- 
ment would  lend  its  aid  to  [207]  carry  into  effect  certain  provisions  of  the  Will  of  the 
late  General  Claude  Martin,  I  beg  to  state,  for  the  information  of  the  Honourable 
the  Vice-President  in  Council,  that  the  Will  contains  the  accompanying  clause 
relative  to  the  Luckaparah  or  Constantia  House  at  Lucknow.  In  consequence  of  the 
reference  made  by  the  Judges  to  the  Advocate-General,  I  am  requested  by  him  to 
ascertain,  for  their  information,  whether  the  Government  will  afford  its  aid  to  carry 
the  objects  of  the  enclosed  clause  of  the  Will  into  effect,  particularly  as  it  regards 
the  establishment  of  a  College  therein  mentioned,  and  the  disbursement  of  the 
funds  which  may  be  appropriated  for  keeping  up  the  establishment,  if  any  such  be 
formed.  Owing  to  Luckaparah  or  Constantia  House  being  out  of  the  British 
territories,  the  Supreme  Court  is  unable  to  exercise  any  control  or  superintendence 
over  any  such  establishment  there,  as  is  mentioned  in  the  General  Martin's  Will,  and 
is,  therefore,  desirous,  before  making  any  decree  relative  to  the  keeping  up  of  the 
house,  or  the  formation  or  otherwise  of  such  a  College,  to  know  whether  the  Govern- 
ment will  afford  any  aid  upon  the  subject. — I  am,  etc., 

"  R.  MoUoy, 
"  Officiating  Attorney  to  the  Honourable  Company. 

"  Fort  William,  30th  November,  1830." 


"To  R.  Molloy,  Esq.,  acting  Attorney  to  the  Honourable  Company. 
"  Sir, — I  am  directed  by  the  Honourable  the  Vice-President  in  Council,  to  transmit 
to  you  a  copy  of  the  reply,  which  has  been  received  from  the  Secretary  in  attend- 
[208]-ance  on  the  Governor-General,  to  the  reference  on  the  subject  of  your  letter 
to  my  address,  of  the  30th  November  last. — I  have,  etc.  George  Swinton, 

"  Chief  Secretary  to  Government. 
"  Council  Chamber,  7th  January,  1831." 


"  To  6.  Swinton,  Esq.,  Chief  Secretary  to  Government,  Fort  William. 

"  Sir, — I  am  directed  to  acknowledge  the  receipt  of  your  letter  dated  the  3rd 
instant,  and  in  reply  to  state  that  the  Governor-General  has  no  hesitation  in  author- 
izing an  assurance  to  be  conveyed  to  the  Supreme  Court,  that  the  services  of  the 
British  Officers  at  Lucknow  will  always  be  available  to  superintend  any  public 
establishment  which  the  Court  may  adjudge  to  be  required,  for  the  execution  of  the 
Will  of  the  late  General  Claude  Martin,  and  to  control  the  appropriation  of  any 
funds  or  allowances  which  may  be  assigned  by  the  Court  for  that  purpose. — ^I 
have,  e*c.,  H.  T.  Prinsep, 

"  Secretary  to  the  Government. 

"  General  Camp,  Arnwood,  Bundlecund,  December,  28th,  1830." 


"  To  G.  Swinton,  Esq.,  Chief  Secretary  to  Government. 

"  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter  of  the  7th 
January  last,  with  its  enclosure,  being  a  copy  [209]  of  a  letter 
from  the  Secretary  to  the  Governor-General,  in  which  it  is  stated,  that 
the  Ctovemor-General  has  no  hesitation  in  authorizing  an  assurance  to 
be  conveyed  to  the  Supreme  Court,  that,  the  services  of  the  British 
officers  at  Lucknow  will  always  be  available  to  superintend  any  public  establishment, 
which  the  Court  may  judge  to  be  required,  for  the  execution  of  the  Will  of  the  late 
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General  Claude  Martin,  and  to  control  the  appropriation  of  any  funds  or  allowances, 
which  may  be  assigned  by  the  Court  for  that  purpose.  This  has  been  duly  com- 
municated by  the  Advocate-General  to  the  Judges  of  the  Supreme  Court,  who  have 
proposed  to^  make  it  a  part  of  their  decree,  that  the  Supreme  Court  is  incompetent 
and  unable  by  itself  to  give  e£Fect  to  the  other  bequests  for  charitable  establish- 
ments and  institutions  at  Lucknow,  which  is  a  place  beyond  the  jurisdiction  of  this 
Court,  and  not  forming  any  part  of  the  Presidency  of  Fort  William,  in  Bengal; 
but  that  the  Governor-General  of  Fort  William,  has  at  present  the  means,  and  is 
able  to  give  effect  to  the  same,  and  hath  signified  to  the  Court,  through  the  Advocatet- 
General  of  the  East  India  Company,  that  the  said  Governor-General  in  Council  is 
willing  for  that  purpose  to  receive  and  apply  such  sums  as  the  Court  may  decide 
to  be  lawfully  applicable  for  those  purposes.  The  Chief  Justice  called  on  the 
Advocate-General  to  state,  whether  this  was  the  proper  construction  to  put  upon  the 
passage  I  have  cited  from  the  letter  of  the  Secretary  of  the  Governor-General  to  a 
question  of  this  kind ;  the  Advocate-General  did  not  feel  himself  at  liberty  to  give 
any  answer,  but  by  a  reference  to  the  words  of  the  letter  itself,  which  he  thought 
sufficiently  explicit.  The  Chief  Justice,  however,  requested  him  to  obtain  the 
opinion  [210]  of  Government  on  the  subject,  and  to  ascertain  whether  the  meaning 
conveyed  in  the  words  of  the  proposed  decree  is  that  which  the  €k>vernor-Greneral 
intended  to  convey  in  the  letter ;  at  his  request,  therefore,  I  communicate  this  ques- 
tion to  you;  and  you  will  oblige  him  by  submitting  it  to  the  consideration  of  the 
Government :  he  begs  me  to  express  the  unwillingness  he  feels  at  giving  this  trouble ; 
but  on  a  subject  so  much  out  of  his  own  province,  and  so  entirely  of  a  political 
nature,  he  feels  it  would  be  improper  in  him  to  take  any  step  except  under  the 
direction  of  Government. — I  have,  etc.,  R.  Molloy. 

"  Officiating  Attorney  to  the  Honourable  Company. 
"  Fort  William,  18th  June,  1831." 


"  To  R.  Molloy,  Esq.,  acting  Attorney  to  the  Honourable  Company. 

"  Sir, — ^I  am  directed  to  acknowledge  the  receipt  of  your  letter  of  the  18th 
instant,  and  to  acquaint  you  in  reply,  that  a  reference  on  the  subject  of  it  will  be 
made  to  the  Right  Honourable  the  Governor-Greneral,  and  the  result  be  communicated 
to  you,  for  the  information  of  the  Advocate-Greneral. — I  have  the  honour  to  be,  etc., 

"  George  Swinton, 
"  Chief  Secretary  to  Government. 
"  Council  Chamber,  22nd  July,  1831." 

[211]         "  To  R.  Molloy,  Esq.,  acting  Attorney  to  the  Honourable  Company. 

"  Sir, — With  reference  to  my  letter  of  the  22nd  July  last,  I  am  directed  to  inform 
you,  that  an  answer  has  been  received  from  the  Right  Honourable  the  Governor- 
General  to  the  reference  made  to  him,  on  the  subject  of  the  construction  to  be  put 
on  the  terms  of  Mr.  Secretary  Prinsep's  letter  of  the  28th  December,  1830 ;  his  lord- 
ship has  observed  in  reply  that  although  he  would  have  preferred  that  the  Supreme 
Court  should  have  declared  what  particular  establishment  and  institution  should 
to  be  maintained  at  Lucknow,  so  that  the  duty  of  the  Government  officers  should  be 
confined  to  the  execution  of  the  Court's  order  and  decree  concerning  them,  still,  if 
the  Court  desire  to  leave  the  entire  matter,  as  affects  the  Lucknow  bequests  of 
General  Claude  Martin,  to  the  Government,  his  lordship  sees  no  objection  to  the 
transfer  of  his  duty  to  the  agent  of  the  Gkivernor-General  at  that  capital.  I  am 
accordingly  directed  to  state  in  the  words  of  proposed  decree,  that  the  Government 
is  willing  to  receive  and  apply  such  sums  as  the  Court  may  decide  to  be  applicable 
to  such  purposes. — I  have  the  honour,  etc.,  "  George  Swinton, 

"  Chief  Secretary  to  Government. 

«  Fort  William,  2nd  September,  1831." 

The  report  of  the  Master  was  confirmed  by  an  Order  of  Court,  on  the  29th 
November,  1831. 
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On  the  23rd  February,  1832  [see  Joint  Appx.  to  Printed  Cases,  p.  142],  the  Court 
made  its  decree  in  all  the  four  cases.  The  principal  parts  of  this  decree,  which  was 
divided  into  nineteen  articles,  were,  that  the  Court  found,  in  the  second  article,  that 
[212]  the  Testator,  General  Martin,  was  at  the  time  of  his  death  an  alien,  who  had 
acquired  an  English  domicile  during  his  service  under  the  United  Company  and  the 
British  Government  in  India,  which  domicile  he  retained  at  the  time  of  his  death. 
In  the  third  article  it  found,  that  the  Testator  at  the  time  of  his  death  had  no  rela- 
tions by  the  whole  blood,  nor  any  heiri-at-law,  according  to  the  English  law.  In  the 
fourth  article  it  found  the  different  persons  who  were  his  next  of  kin  according  to 
the  law  of  England. 

In  the  fifth  article  the  Court  declared,  that  the  Will  was  duly  executed  in  the 
presence  of  three  credible  witnesses,  in  such  manner  as  would  be  sufficient,  according 
to  the  English  law  to  pass  real  estates ;  but  that  the  Testator  having  been  by  birth 
a  subject  of  the  King  of  France,  and  at  the  time  of  his  death  an  alien,  his  lands  and 
houses  at  Calcutta  (except  his  interest  in  the  Chand  Paul  Ghaut  House,  which  was 
held  by  him  in  mortgage,  and  which  had  been  declared  to  be  personal  estate,  by  the 
decree  of  the  2nd  December,  1822)  did  not  pass  by  his  Will ;  but  that  there  were  not 
proper  parties  to  the  suits,  nor  sufficient  evidence  before  the  Court,  as  to  the  lands 
or  houses,  or  other  immoveable  property  situate  beyond  the  boundaries  of  Calcutta, 
but  in  places  which  at  the  time  of  the  death  of  the  Testator  were  within  the  Presidency 
of  Fort  William,  or  some  of  the  provinces  subject  to  or  forming  part  of  the 
Presidency,  to  enable  the  Court  to  determine  whether  the  same  could  or  did  pass 
by  the  Will ;  and  as  the  Attorney-General  was  not  resident  within  the  jurisdiction  of 
the  Court,  there  was  no  party  to  the  suit  who  had  made  any  claim  to  the  lands  and 
houses,  or  other  real  or  immoveable  property;  and  on  the  part  of  the  Crown  it 
directed  the  Receiver  [213]  to  receive  the  rents  and  profits  of  the  said  immoveable 
property,  both  within  Calcutta  as  out  of  it,  in  the  Presidency  of  Fort  William,  and 
to  pay  the  same  into  the  hands  of  the  Accountant-General  of  the  Court. 

The  decree  then  proceeded,  in  the  sixth  article,  to  give  directions  that  the  amount 
of  the  rents  and  profits  of  such  immoveable  estate,  together  with  the  accumulations 
thereon,  should  be  carried  to  a  separate  account,  to  abide  any  claim  which  might 
thereafter  be  made  on  behalf  of  the  Crown,  and  that  the  future  rents  and  profit" 
and  produce  of  sales  of  such  immoveable  property  should  be  carried  to  the  same 
account. 

In  the  seventh  article  the  Court  declared,  that  the  intent  and  meaning  of  the 
Testator  was,  that  the  payment  of  his  debts  and  legacies  should  first  be  made,  and 
a  sufficient  sum  set  apart  and  secured  for  the  payment  of  the  several  pensions,  and 
for  the  completing  and  maintaining  of  the  several  buildings,  charitable  institutions, 
and  establishments  in  the  Will  mentioned,  or  so  many  of  them  as  could  be  lawfully 
and  effectually  established  and  maintained;  and  for  the  payment  of  all  salaries, 
wages  and  allowances  in  the  Will  provided  for  supervisors,  servants,  and  other 
persons  to  be  employed  in  and  about  the  buildings,  institutions,  and  establishments, 
or  any  of  them ;  and  that  after  making  such  payments  and  provisions,  if  it  should 
be  found  that  the  sum  remaining  would  exceed  ten  lacs  of  rupees,  the  whole  of  such 
surplus  should  be  divided  into  three  equal  portions,  which  should  be  respectively 
appropriated  and  applied,  as  far  as  they  could  lawfully  be  applied,  to  the  same 
charitable  institutions,  establishments,  and  uses,  at  Calcutta,  Lyons,  and  Lucknow, 
to  which  certain  other  sums  were  bequeathed,  and  made  applicable  by  the  preceding 
provisions  of  the  [214]  Will ;  and  if  it  should  be  found  that  the  sum  so  remaining 
as  aforesaid,  after  making  all  such  payments  and  provisions  as  should  be  less  than 
ten  lacs,  then  the  whole  should  be  divided,  and  applied  in  the  same  way  and  for 
the  same  purposes  as  it  had  been  stated  it  was  the  intention  of  the  Testator  in  the 
aforementioned  cases,  that  the  surplus,  if  it  should  at  first  exceed  ton  lacs,  should 
be  divided  and  applied. 

In  the  eighth  article  the  Court  declared,  that  the  legacy  to  Pierre  Martin  had 
lapsed;  that  all  other  legacies,  except  the  pensions,  salaries,  and  allowances,  had 
been  paid  and  satisfied ;  and  that  1,50,000  sicca  rupees,  bequeathed  by  the  twenty- 
third  article  of  the  Will  for  the  poor  of  Calcutta,  Lucknow,  and  Chandernagore, 
and  a  further  sum  to  provide  for  the  payment  annually  of  the  5000  and  1000  sicca 
rupees  directed  by  the  twenty-eighth  article  of  the  Will  to  be  paid  for  the  release 
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of  prisoners  for  debt  at  Calcutta,  had  been  paid  by  John  Pahner,  under  an  Order 
of  the  Court,  into  the  hands  of  the  Accountant-General  of  the  Court,  in  a  cause  in 
which  Ralph  Uvedale,  Esq.,  the  clerk  of  the  Crown,  at  the  relation  of  Thomas  Chris- 
tenson,  was  the  Informant,  and  John  Palmer  and  others  Defendants. 

In  the  ninth  article  the  Court  declared  that  sicca  rupees,  3,12,090.  7.  8.  had 
been  set  aside  for  the  payment  of  pensions  at  Lucknow. 

In  the  tenth  article  it  declared,  that  a  fund  had  been  set  apart  for  a  charitable 
institution  at  Calcutta,  which,  on  the  31st  December,  1830,  amounted,  with  the 
accumulations,  but  after  deducting  the  purchase-money  of  certain  lands  for  the 
purpose,  to  sicca  rupees  8,82,856.  1.  7. 

In  the  eleventh  article  it  declared,  that  2,50,000  [216}  sicca  rupees,  bequeathed 
for  a  charitable  institution  at  Lyons,  together  with  all  interest  on  it,  and  a  sum 
sufiBcient  to  satisfy  the  bequest  of  4000  sicca  rupees,  to  be  paid  annually  for  the 
liberation  of  prisoners  there,  had  been  fully  paid  and  satisfied. 

In  the  twelfth  article  the  Court  declared  that  large  sums  had  been  retained  by 
the  Executors  residing  at  Lucknow,  for  the  purpose  of  being  applied  in  making 
the  tomb,  buildings,  gardens,  and  establishments  directed  by  the  Will  of  the 
Testator. 

In  the  thirteenth  article  the  Court  declared,  that  the  form  of  Government  of 
Ltieknow,  and  the  circumstances  of  the  country,  made  it  impossible  that  any  ti'ect 
should  be  given  to  the  bequest  of  sicca  rupees  4000  directed  to  be  paid  annually  for 
the  liberation  of  prisoners  at  Lucknow,  in  the  thirty-third  article  of  the  Will ;  aiid 
that  such  bequest  was  consequently  void,  and  that  the  Court  was  consequently  in- 
competent and  unable  by  itself  to  give  effect  to  the  other  bequests  for  charitable 
establishments  and  institutions  at  Lucknow,  which  is  a  place  beyond  the  liiiiirs  of 
the  jurisdiction  of  the  Court,  and  not  forming  any  part  of  the  Presidency  of  Fort 
William,  in  Bengal;  but  that  the  Governor-General  in  Council,  of  Fort  W^iliJanj, 
in  Bengal,  had  the  means  and  was  able  to  give  effect  to  the  same,  and  that  <he  same 
ought  to  be  carried  into  effect ;  and  that  it  appeared  by  the  report  of  the  Master  under 
an  Order  made  in  these  causes  on  the  25th  July,  1831,  and  which  report  is  dat<»d  the 
5th  day  of  November,  1831,  that  the  Governor-General  in  Council  was  willing  to 
receive  and  apply  such  sums  as  this  Court  might  decide  to  be  lawfully  applicable 
for  those  purposes.  And  forasmuch  as  the  Testator,  Claude  Martin,  in  and  by  the 
thirty-third  article  of  his  said  Will,  had  expressed  [216]  his  desire  and  intention 
that,  in  case  it  should  be  necessary,  the  protection  and  assistance  of  the  Govern- 
ment should  be  obtained,  for  the  purpose  of  giving  effect  to  the  said  last-mentioned 
bequests  and  testamentary  dispositions,  the  Court  did  further  agree  and  declare, 
that  if  the  whole  sum  of  sicca  rupees  2,00,000,  bequeathed  in  the  thirty-third 
article  of  the  Will  of  the  Testator,  Claude  Martin,  for  the  furnishing  the  house  of 
Constantia,  had  not  been  expended  and  applied  for  that  purpose,  whatever  might 
remain  thereof  ought  to  be  set  apart  from  the  funds  then  standing  to  the  general 
credit  of  these  causes,  and  applied  as  a  building  and  repairing  fund  for  the  house 
and  establishment  at  Constantia,  and  ought  for  that  purpose  to  be  paid  to  the 
Governor-Greneral  in  Council,  or  some  other  person  duly  nominated  and  appointed 
by  the  Governor-General  in  Council  to  receive  the  same ;  and  that  out  of  the  same 
funds,  standing  to  the  general  credit  of  these  causes,  a  further  sum  of  sicca  rupees 
1,00,000  for  the  support  of  a  College  and  school  at  Lucknow,  bequeathed  in  the 
thirty-third  article  of  the  Will,  together  with  accumulations  of  interest  on  the  same, 
from  the  death  of  the  Testator,  until  the  setting  apart  of  the  same,  ought  also  to  be 
set  apart,  and  the  interest  thereof,  from  time  to  time,  as  the  same  shall  accrue  and 
be  received,  ought  to  be  paid  to  the  Ciovernor-General  in  Council,  or  to  some  person 
whom  the  Governor-General  in  Council  for  the  time  being  shall  duly  nominate  and 
appoint  to  receive  the  same,  in  order  that  the  same  may  be  applied  to  the  purposes 
in  the  thirty-third  article  of  the  Will  mentioned ;  and  that  out  of  the  fund  standing 
to  the  general  credit  of  these  causes  the  further  sum  of  three  lacs  of  rupees  ought  to 
be  set  apart,  and  the  interest  thereof  paid  to  the  Governor-[217]-General  in  Council, 
or  to  such  person  or  persons  as  the  Governof.-General  in  Council  shall  nominate  and 
appoint,  in  order  that  there  may  always  be  allowed  and  paid  the  salaries  and 
allowances  for  supervisors,  servants,  and  other  attendants  and  persons  to  be  em- 
ployed in  and  about  the  tomb,  buildings,  and  establishments  at  Constantia  in  the 
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Will  mentioned  (which  the  decree  then  recapitulated),  amounting  in  the  whole  to 
the  sum  annually  of  sicca  rupees  12,228;  and  the  Court  then  proceeded  to  direct 
the  payment  of  any  sum  of  money  which  had  been  expended  in  the  necessary  care  and 
superintendence  of  the  establishment  at  Constantia,  under  the  directions  or  authority 
of  the  Master  or  Accountant-General  of  the  Court. 

By  the  fourteenth  article,  it  was  referred  to  the  Master  to  inquire  what  part  of 
the  funds  in  the  cause  had  arisen  from  the  rent«,  profits,  or  interest  thereon  of  the 
lands  or  houses  situate  in  Calcutta  (with  the  exception  of  the  house  Chand  Paul 
Ghaut),  and  also  what  houses,  lands,  or  other  real  immoveable  property  beyond 
the  property  of  Calcutta,  but  within  the  Presidency  of  Fort  William,  were  in  the 
hands  of  the  Testator  at  the  time  of  his  death ;  and  what  was  the  nature  of  the  tenure 
thereof,  and  the  estate  and  interest  of  the  Testator  therein ;  and  what  regulations 
and  usages  have  prevailed  and  now  prevail  in  the  said  Provinces  beyond  the 
boundaries  of  Calcutta,  as  to  the  right  and  power  of  European  aliens  to  devise  or 
bequeath  by  Will  any  lands,  houses,  or  other  real  immoveable  property  of  which 
they  may  be  possessed  at  the  time  of  their  death  within  the  Provinces,  and  all 
further  inquiries  as  to  whether  any  such  immoveable  property  had  been  sold,  and 
what  part  of  it  the  Receiver-General  of  the  Court  was  in  possession  of,  and  [218] 
the  amount  of  the  rents  and  profits  received,  and  the.  proceeds  of  the  sales.     . 

By  the  fifteenth  article  the  Master  was  directed  to  inquire  whether  the  sums 
paid  to  the  Accountant-General  in  the  case  of  Uvedale  y.  Palmer,  were  sufficient  to 
provide  for  the  charitable  bequests  and  purposes  for  which  they  were  directed  to  be 
set  apart  and  paid,  or  what  further  sum  might  be  required  to  be  retained  and  set 
apart  for  that  purpose. 

By  the  sixteenth  article  the  Master  was  directed  to  inquire  what  pensioners  of 
the  said  Testator's  were  then  living,  *and  whether  any  part  of  the  3,11,300  sicca 
rupees  as  had  been  set  apart  for  the  payment  of  such  pensions  might  be  transferred 
back  to  the  funds  standing  to  the  general  credit  of  the  cause ;  and  to  state  some  plan 
by  which  the  payments  might  be  conducted,  so  as  to  prevent  all  frauds,  and  provide 
for  a  gradual  transfer  back  of  the  whole  to  the  general  credit  of  the  causes  as  the 
pensioners  should  die. 

By  the  seventeenth  article  the  Master  was  directed  to  inquire  whether  the  whole 
2,00,000  sicca  rupees  allowed  by  the  thirty-third  article  of  the  Will  had  been  applied 
to  that  purpose,  and  what  sum  would  be  suflScient  to  satisfy  the  bequest  of  sicca  rupees 
1,00,000  for  the  establishment  at  Lucknow,  in  the  thirty-third  article  of  the  Will 
mentioned,  together  with  the  accumulations  of  interest  thereon  from  the  Testator's 
death ;  and  also  to  inquire  whether  any  sums  were  due  to  persons  employed  about 
the  said  establishment. 

By  the  eighteenth  article  the  Master  was  directed  to  inquire  and  report  what 
surplus  remained  out  of  the  funds  standing  in  the  general  credit  of  the  cause,  after 
making  provisions  for  all  the  payments,  reservations,  [219]  and  appropriations  to 
separate  accounts,  and  other  matters  and  things  by  the  decree  ordered  and  directed. 

The  nineteenth  article  contained  the  usual  directions  as  to  the  taking  of  the 
accounts,  that  all  parties  should  be  allowed  their  costs  as  between  Attorney  and 
client,  and  reserved  further  directions. 

On  the  20th  August,  1832,  the  Appellants  presented  separate  petitions  to  the 
Supreme  Court,  for  leave  to  appeal  from  the  above  decree  to  His  Majesty  in  Council, 
which  was  duly  granted  by  an  Order  made  on  the  9th  December,  1833,  in  pursuance 
of  which  two  petitions  of  appeal  were  lodged  against  the  decree,  one  by  the  Mayor 
of  Lyons,  and  the  other  by  Christophe  Martin,  Marie  Desgranges  Martin,  Pierre 
Balloffett  and  Claudine  his  wife,  and  Fran9ois  Martin. 

Pending  the  proceedings  before  the  Supreme  Court,  an  agreement  was  entered 
into  at  Lyons,  between  the  Baron  Rambaud,  the  then  Mayor  of  the  City,  acting  and 
stipulating  on  behalf  of  the  City,  of  the  one  part,  and  the  next  of  kin  of  General 
Martin  of  the  other,  whereby  it  was  agreed  that  as  well  the  sums  that  the  City  of 
Lyons,  as  also  the  next  of  kin  of  the  Testator,  might  be  ultimately  decreed  entitled 
to,  arising  from  the  real  and  personal  estate  of  the  Testator,  should  form  one  common 
fund,  and  that  after  raising  and  paying  thereout  to  the  Mayor  of  Lyons  the  sum 
therein  mentioned,  towards  defraying  the  charges  of  recovering  and  remitting  from 
India  the  legacies  given  for  the  benefit  of  that  city,  and  already  received  from 
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India,  the  common  fund  so  created  should  be  divided  into  five  parts,  whereof  four- 
fifths  should  be  taken  by  the  next  of  kin,  to  be  divided  between  them  according  to 
the  respective  rights  of  each,  and  the  remaining  one-fifth  by  the  City  of  Lyons  j  and 
the  parties  thereto  did  agree  that  [220]  the  right  in  which  they  contracted  com- 
prised all  sums  whatsoever,  which  should  constitute  the  residue  of  the  succession 
of  Major-General  Claude  Martin,  as  well  any  residue  less  or  greater  than  £100,000 
sterling,  and  likewise  than  £100,000  sterling  itself,  or  the  ten  lacs  of  rupees  men- 
tioned in  the  33rd  article  of  the  Will,  in  such  manner  that  the  division  of  the  residue 
should  be  made  in  the  proportion  before  mentioned,  whether  that  residue  be  decreed 
in  the  whole  or  in  part  to  the  next  of  kin,  or  whether  in  the  whole  or  in  part  to  the 
City  of  Lyons,  and  the  establishments  in  the  same  class  with  it ;  or  whether  it  should 
be  in  an  equal  or  unequal  portion  to  the  next  of  kin,  to  the  City,  and  to  the  other 
establishments;  and  it  was  declared  that  the  agreement  should  only  be  executory, 
until  it  should  have  obtained  the  approbation  of  the  Municipal  Council  of  the  City 
of  Lyons,  of  the  Prefect,  and  the  sanction,  of  the  King  of  France,  which  was  after- 
wards expressed  by  a  royal  Ordinance  of  the  late  King  Charles  X. 

In  consequence  of  the  above  agreement  and  Ordinance,  the  Appellants  presented 
a  petition  to  His  Majesty  in  Council,  praying  that  the  two  appeals  might  be  con- 
solidated and  heard  together, .  and  that  one  case  might  be  delivered  in  jointly  by 
the  Appellants;  which,  upon  the  consent  of  the  Attorney-General  (who  claimed  an 
interest  for  the  Crown),  and  the  Counsel  for  the  East  India  Company,  was  directed. 

The  Appellants  submitted  by  their  petition  of  appeal,  that  the  decree  or  decretal 
order  of  the  25th  July,  1831,  and  the  order  of  the  29th  November,  1831,  confirming 
the  report  of  the  5th  November,  1831,  and  also  the  decree  of  the  23rd  February, 
1832,  were  erroneous,  and  ought  to  be  reversed  or  altered,  for  the  following  reason :  — 

[221]  Because  the  decree  of  the  Supreme  Court  of  2nd  December,  1822,  having 
declared  that  the  real  estate  of  the  Testator,  situate  in  the  town  of  Calcutta,  was  of 
the  nature  of  freehold  estate,  and  that  the  heir-at-law  of  the  Testator,  according  to 
the  law  of  England,  was  entitled  thereto,  and  to  the  rents  and  profits  thereof  (if  it 
should  be  found  that  the  Testator's  Will  was  not  duly  executed,  so  as  to  pass  real 
estate,  according  to  the  Statute  of  Frauds),  it  was  not  competent  to  the  Supreme 
Court  to  reverse  its  own  decree  of  2nd  December,  1822,  by  another  decree  of  the  23rd 
February,  1832,  and  on  the  suggestion  of  the  Court  itself,  and  not  upon  any  claim 
or  suggestion  made  by  any  of  the  parties  to  the  suits ;  and  to  declare,  in  effect,  that 
the  Testator,  being  at  his  death  an  alien,  the  real  estate  in  Calcutta  had  devolved 
on  His  Majesty,  in  virtue  of  his  prerogative  royal. 

Because  such  declaration  is  contrary  to  law,  for  that  the  law  of  alienage,  whereby 
real  estate  situate  ir.  this  country,  possessed  by  aliens,  becomes  forfeited  to  the 
Crown,  forms  no  part  of  the  laws  of  this  country  adopted  in  any  of  our  possessions 
in  India. 

And  because  the  decree  of  23rd  February,  1832,  ought  to  have  declared  that  the 
real  estate  passed  by  the  Testator's  Will,  and  was  thereby  devised  with,  and  formed 
part  of,  the  general  residue  of  the  Testator's  estate. 

Because  the  third  declaration  or  provision  in  the  decree  of  23rd  February,  1832, 
that  the  Testator  at  the  time  of  his  death  had  no  relations  of  the  whole  blood,  or  any 
heir-at-law,  according  to  the  English  law,  was  not  founded  on  any  evidence  taken 
in  the  causes,  and  is  contrary  to  the  fact,  the  Testator  having  at  his  death  a  first 
cousin,  resident  at  Lyons  in  France,  [222]  he  being  the  only  son  of  the  eldest 
brother  of  the  whole  blood  to  the  Testator's  father,  and  the  heir  of  the  Testator  by 
the  English  law. 

Because  the  true  construction  of  the  Testator's  Will  as  to  the  bequests  contained 
therein  relating  to  the  establishment  of  the  College  for  charitable  purposes  at 
Lucknow,  is,  that  such  charitable  bequests  have  failed,  for  the  reasons  stated  in  the 
decree  of  23rd  February,  1832,  viz. — "that  the  form  of  government  at  Lucknow, 
and  the  circumstances  of  that  country,  make  it  impossible  that  any  effect  should  be 
given  to  the  bequest  for  liberation  of  prisoners  at  Lucknow ;  and  that  the  Supreme 
Court  is  incompetent  and  unable  by  itself  to  give  effect  to  the  other  bequests  for 
charitable  establishments  and  institutions  at  Lucknow,  which  is  a  place  beyond  the 
limits  of  the  jurisdiction  of  the  Court,  and  not  forming  any  part  of  the  Presidency 
of  Fort  William  in  Bengal ; "  and  the  Supreme  Court  had  not  power  to  direct  the 
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payment  of  any  funds,  for  the  purposes  of  the  Lucknow  College,  to  the  Gioyernor- 
General  in  Council;  but  that  upon  the  same  charities  not  being  capable  of  being 
carried  into  execution  from  any  cause  whatever,  the  right  of  the  next  of  kin  and 
heir  or  heirs  respectively  of  the  Testator  thereupon  accrued  to  the  sums  and  pTo- 
perty  given  for  such  purposes,  as  being  undisposed  of  by  the  Testator's  Will. 

Because  the  true  construction  of  the  Testator's  Will  as  to  the  disposition  of  the 
residue  is,  that  if  after  payment  of  his  debts  and  legacies,  the  residue  (including  in 
such  residue  as  well  the  real  as  the  personal  estate)  exceed  J&IOO.OOO  sterling,  or  about 
ten  lacs  of  sicca  rupees,  the  sum  of  ten  lacs  is  to  be  applied  as  to  one-third  thereof, 
in  increase  of  the  charitable  institutions  directed  by  the  Will  to  be  established  at 
Lyons,  and  [223]  one  other  third,  in  increase  of  the  charitable  institutions,  directed 
by  the  Will  to  be  established  at  Calcutta,  and  as  to  the  remaining  one-third  thereof, 
given  by  the  Will,  for  increasing  the  charitable  institutions  at  Lucknow,  the  bequest 
thereof  has  failed;  and  that  such  part  of  the  last-mentioned  one-third,  as  consists 
of,  or  has  arisen  from,  the  personal  estate,  is  distributed  among  the  next  of  kin  of 
the  Testator ;  and  such  part  thereof  as  has  arisen  from  the  real  estate,  amongst  the 
heir  or  heirs  of  the  Testator,  according  to  the  laws  of  the  country,  where  such  real 
estate  is  situate ;  and  also,  that  any  residue  there  may  be,  of  the  Testator's  real  and 
personal  estates,  not  amounting  to,  or  any  there  <uay  i>e  exceeding,  the  said  sum 
of  ten  lacs  of  sicca  rupees,  is  by  the  Will  undisposed  of,  and  ought  in  tiie  like  manner, 
as  to  such  part  thereof  as  consists  of  -  personalty,  to  be  distributed  amongst  the 
Testator's  next  of  kin ;  and  as  to  such  part  thereof  as  consists  of  real  estate,  among 
the  heir  or  heirs  of  the  Testator,  according  to  the  law  of  the  country,  where  such 
real  estate  is  situate. 

Because,  the  reference  to  the  Master,  by  the  Order  made  on  the  re-hearing  of  the 
causeb  on  the  25th  July,  1831,  and  the  Master's  report  of  the  5th  November,  1831, 
made  in  pursuance  of  the  same  Order,  was  altogether  an  irregular  proceeding;  and 
that  the  same  report  ought  not  to  have  been  acted  on  by  the  Supreme  Court,  having 
been  made,  not  only  against  law,  because  the  Supreme  Court  has  no  power  to  direct 
payment  of  any  part  of  the  Testator's  funds  to  the  Ciovernor-General  in  Council, 
but  also  without  evidence  duly  taken;  and  moreover,  directly  against  the  finding 
in  the  Master's  amended  report,  of  the  19th  July,  1830,  made  in  pursuance  of  the 
decree  of  the  [224]  2nd  December,  1822  (and  which  report  was  duly  confirmed),  in 
which  report  it  is  found,  that  the  establishment  of  the  College  at  Constantia,  and  the 
bequest  of  4000  sicca  rupees  per  annum  for  the  liberation  of.  debtors  at  Lucknow, 
could  not,  with  reference  to  the  intention  of  the  Testator,  and  the  sanction  and  dis- 
position of  the  Government  at  Lucknow,  be  carried  into  effect ;  such  amended  report 
having  been  made,  in  pursuance  of  an  order  of  1st  March,  1830,  allowing  exceptions 
to  the  former  report  of  the  Master,  of  3rd  February,  1830,  finding  that  he  had  not 
before  him  sufficient  evidence,  to  decide  the  point. 

Because  the  sum  of  three  lacs  of  sicca  rupees,  directed  by  the  decree  of  23rd 
February,  1830,  to  be  set  apart  for  payment  of  the  12,228  sicca  rupees  per  annum, 
for  salaries  to  attendants  employed  about  the  tomb,  buildings,  and  establishment  of 
Constantia,  is,  even  supposing  the  College  capable  of  being  established,  an  excessive 
sum,  as  it  would  yield,  at  5  per  cent,  (the  present  rate  of  interest  of  the  Indian  Govern- 
ment securities),  15,000  sicca  rupees  per  annum. 

Because  it  is  stated  in  the  decree  of  the  23rd  February,  1832,  that  all  the  legacies 
given  by  the  Will,  save  the  annuities  and  pensions,  have  been  fully  paid  and 
satisfied;  the  legacies  given  by  the  Testator's  Will,  for  the  benefit  of  the  poor  of 
Calcutta,  Chandernagore,  and  Lucknow,  and  for  the  relief  of  prisoners  for  debt, 
at  Calcutta,  having  been,  before  the  year  1822,  paid  by  John  Palmer,  one  of  the 
Executors  of  the  Testator's  Will,  into  the  hands  of  the  Accountant-General  of  the 
Supreme  Court,  in  the  cause  or  information  of  Ralph  Uvedale,  Clerk  of  the  Crown, 
at  the  relation  of  Thomas  Christenson  against  John  Palmer  and  others;  and,  there- 
fore, the  subsequent  inquiry,  directed  in  the  [226]  same  decree,  whether  the  sums  so 
paid  were  sufficient,  and  what  further  sum  might  be  required,  is  contradictory,  and 
ought  not  to  have  been  directed,  and  more  especially  as  no  similar  direction,  is  made 
by  the  decree,  with  respect  to  the  legacies  given  for  charitable  purposes  at  Lyons. 

Because  the  decree  of  23rd  February,  1832,  does  not  declare  that  the  sum  of  sicca 
rupees  3,12,090.  7.  8.,  directed  to  be  set  apart  to  the  credit  of  a  separate  account, 
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in  the  books  of  the  Accountant-G«neral,  for  payment  of  the  annuities  and  pensions, 
bdongs,  on  the  death  of  the  annuitants  and  pensioners,  to  the  next  of  kin  of  the 
Testator,  the  same  not  being  disposed  of  by  the  Testator's  Will. 

<■  Because,  inquiries  being  directed  by  the  decree  of  23rd  February,  1832,  as  to 
what  real  or  immoveable  property  the  Testator  held  at  his  death,  situate  beyond 
the  boundaries  of  Calcutta,  but  within  the  Presidency  of  Fort  William,  or  the 
Provinces  subject  to,  or  forming  part  of,  the  Presidency,  and  also  as  to  the  tenure 
thereof,  and  the  Testator's  interest  therein,  and  his  power  to  dispose  thereof  by  his 
Will;  and  respecting  the  rents  thereof,  and  the  accumulations  of  the  same;  an 
inquiry  ought  also  to  have  been  directed,  as  to  who  is,  or  are  entitled,  to  the  real  or 
immoveable  property,  and  rents,  and  accumulations  subject  to  the  Testator's  power 
of  disposition  over  the  same. 

Because,  it  appearing  by  the  Testator's  Will,  and  the  pleadings  in  the  causes, 
that  the  Testator  had  houses,  lands,  and  other  real  property  or  immoveable  pro- 
perty, not  within  the  Presidency  of  Fort  William,  or  the  Provinces  subject  thereto, — 
for  instance,  at  Lucknow,  where  the  Mahomedan  law  prevails,  and  elsewhere ;  the 
decree  ought  to  have  directed  the  like  inquiries  in  [226]  all  respects,  so  far  as 
necessary,  respecting  such  houses,  lands,  and  real  and  immoveable  property — the 
tenure  thereof,  and  the  estate  and  interest  of  the  Testator  therein — ^the  regulations 
and  usages  respecting  the  right  and  power  to  devise  and  bequeath  the  same — ^the 
particulars  of  the  rents  thereof,  and  who  has  received  the  same,  since  the  Testator's 
death,  and  respecting  the  accumulations  thereof — and  also,  as  to  who  is  or  are 
entitled  to  the  same  real  or  immoveable  property,  subject  to  the  Testator's  power 
of  disposition  thereof  by  his  Will,  as  by  the  same  decree  were  and  ought  to  have  been 
directed,  respecting  the  Testator's  real  and  immoveable  property  beyond  the  bound- 
aries of  Calcutta,  but  within  the  Presidency  of  Fort  William,  or  the  Provinces 
subject  to,  or  forming  part  of,  that  Presidency. 

Because,  it  being  found  by  the  Master's  report  of  the  3rd  February,  1830,  that 
the  Mahomedan  law  makes  no  distinction  between  heirs  and  next  of  kin,  the  real  or 
immoveable  property  situate  in  such  countries,  where  the  Mahomedan  law  is  the 
law  of  the  country,  is  to  be  considered  as  personal  estate,  subject  to  all  the  provisions 
of  the  Testator's  Will,  and  the  same  ought  to  have  been  so  decreed  accordingly; 
and  because,  as  to  all  the  Testator's  houses,  and  lands,  and  real  and  immoveable 
property,  as  well  in,  as  out  of,  Calcutta,  the  same  being,  as  the  Appellants  are  advised 
in  fact,  lawfully  devised  by  the  Testator,  the  Court  should  have  decreed  and  pro- 
vided that,  subject  to  the  specific  devises,  bequests,  and  directions  contained  in  the 
Will,  all  the  Testator's  real  and  personal  estates,  wherever  situate,  should,  according 
to  the  respective  values  thereof,  bear  a  due  proportion  of  his  legacies,  charitable 
and  others;  and  the  decree  should  also  have  provided  that  all  the  estates  should  bear 
a  due  proportion  of  the  [227]  costs  of  the  suits,  and  the  proceedings  in  the  same,  or 
at  least  of  some  portion  of  such  costs,  or  at  least  and  so  far  as  the  appointment 
could  not  then  be  made,  the  decree  should  have  contained  proper  reservations,  with 
a  view  to  such  ultimeete  apportionment  of  the  legacies  and  costs,  subject  to  the 
inquiries  directed,  or  which  ought  to  have  been  directed,  respecting  the  Testator's 
real  and  immoveable  property,  beyond  the  boundaries  of  Calcutta. 

On  the  part  of  the  Respondents,  the  East  India  Company,  it  was  suggested,  that 
in  the  event  of  its  being  holden  that  any  part  of  Major-General  Martin's  estate  did 
not  pass  under  his  Will,  on  account  of  his  being  an  alien  or  otherwise,  very  impor- 
tant questions  would  arise,  which,  regard  being  had  to  the  state  of  the  proceedings 
in  the  Court  below,  could  not  be  there  properly  raised  or  decided ;  and  the  Respon- 
dents further  suggested,  that  in  case  any  charitable  bequests  in  the  Will  could  not 
be  executed  in  the  manner  pointed  out  by  the  Testator,  the  same  would  be  to  be 
disposed  of  by  the  Respondents;  and  they  submitted  that  the  decree  of  the  23rd 
February,  1832,  ought,  so  far  as  it  affected  the  charities  at  Calcutta  and  Lucknow, 
to  be  affirmed,  for  the  following  reasons: — 

Because  the  bequests  for  distribution  of  alms  to  the  poor,  and  the  liberation  of 
poor  prisoners  for  debt  at  Calcutta,  were  valid  bequests,  and  it  was  the  duty  of  the 
Supreme  Court,  in  these  suits  for  the  general  administration  of  the  assets  of  the 
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Testator,  to  inquire  whether  sufficient  sums  had  been  applied  out  of  his  assets  for 
securing  the  payment  of  these  bequests. 

Because  the  bequest  for  the  purpose  of  establishing  a  College  at  Lucknow  was  a 
valid  bequest,  and  ought  [228]  to  be  carried  into  execution,  and  the  mode  adopted 
by  the  Supreme  Court  to  carry  it  into  effect,  was  strictly  regular  and  proper. 

On  behalf  of  the  Crown  it  was  insisted,  that  His  Majesty  was  entitled  to  all  the 
lands,  tenements,  and  hereditaments,  situate  within  the  town  of  Calcutta,  or  the 
Presidencies  of  Fort  William,  or  Provinces  subject  thereto,  of  which  the  Testator, 
Claude  Martin,  an  alien,  died  seised  or  possessed,  by  virtue  of  the  royal  prerogative. 

That  His  Majesty  was  entitled  to  the  4000  sicca  rupees  directed  to  be  paid 
annually  for  the  liberation  of  prisoners  at  Lucknow,  the  said  bequest  having.been 
decreed  to  be  vord ;  the  4000  sicca  rupees  per  annum  to  be  disposed  of  by  His  Majesty 
to  such  charitable  purposes  as  should  be  advised. 

Mr.  Tinney,  E.C.,  and  Mr.  Pemberton,  E.C.,  for  the  Appellants. 

Mr.  Tinney,  E.C. — In  consequence  of  the  Order  for  the'  consolidation  of  the 
appeals  presented  in  the  case  of  the  Mayor  of  Lyons,  and  the  next  of  kin  of  Major- 
General  Martin,  the  Appellants  appear  here  by  the  same  Counsel.  This,  though  a 
seeming  disadvantage  (for  we  must  argue  some  points  of  the  case  in  the  alternative), 
is  in  reality  none,  for  by  a  process  familiar  in  FraDce,  though  not  known  to  us,  the 
interest  of  the  City  of  Lyons  and  the  nest  of  kin  of  the  late  Major-General  Martin 
have  been  united,  an  arrangement  being  made  under  the  authority  of  the  sign 
manual  of  the  King  of  France,  that  whatever  benefit  should  accrue  to  either  party 
by  the  decision  of  the  Court,  shall  be  for  their  mutual  advantage. 

[229]  These  appeals  arise  upon  the  construction  and  effect  of  the  very  long  and 
complicated  Will  of  Major-General  Claude  Martin,  a  Frenchman  by  birth,  domiciled 
at  Lucknow,  in  the  territories  of  the  King  of  Oude,  but,  nevertheless,  in  the  service 
of  the  East  India  Company,  who  was  possessed  at  the  time  of  his  death  of  a  very 
large  real  and  personal  estate,  both  in  Europe  and  in  the  East  Indies,  and  which  he 
has  bequeathed  chiefly  for  charitable  purposes. 

The  suits  and  proceedings  which  have  been  instituted  to  establish,  and  carry  into 
effect  the  provisions  of  this  Will,  are  very  fully  stated  in  the  papers  in  the  appeal, 
and  the  question  now  comes  before  this  Court  upon  two  several  appeals  against  the 
proceedings,  and  decree  of  the  Supreme  Court  of  Calcutta,  upon  the  hearing  of 
those  suits. 

Upon  the  effect  of  those  proceedings,  three  points  arise : — 1.  Whether  the  law  of 
England  as  to  aliens,  applies  to  real  estates  in  Calcutta,  so  as  to  prevent  the  lands 
of  Major-€reneraI  Martin  passing  by  his  Will :  2.  Whether  the  College  of  Constantia 
House,  in  Lucknow,  without  the  territories  of  the  East  India  Company,  can  be 
established  by  the  Supreme  Court  of  Calcutta :  and  3.  Whether  the  various  legacies 
bequeathed  by  Major-General  Martin,  are  charged  on  the  real,  as  well  as  the  personal 
estate. 

If  this  Court  should  be  of  opinion  in  the  affirmative  on  the  first  point,  and  should 
hold  with  the  Court  below,  that  Major-General  Martin,  being  an  alien,  was  incapable 
of  devising  his  lands,  and  consequently  that  those  situate  in  Calcutta  cannot  pass, 
then  a  question  will  arise  between  the  Crown  and  the  East  India  Company,  as  to 
whom  such  lands  revert.  With  that  question,  however,  the  Appellants  have  nothing 
to  do,  it  [230]  being  their  business  only  to  insist  before  your  Lordships,  that  no  for- 
feiture has  occurred  in  consequence  of  alienage,  either  to  the  Crown,  or  the  East 
India  Company. 

With  regard  to  the  second  point,  whether  the  legacy  given  to  establish  the  Col- 
lege of  Constantia  House  is  capable  of  being  carried  into  effect,  the  Appellants  insist, 
that  from  the  evidence  in  the  Court  below,  it  is  clear  that  it  cannot;  but  if  your 
Lordships  shall  be  of  the  contrary  opinion,  a  question  will  then  arise  to  whom  the 
funds  in  question  belong.  The  Mayor  of  Lyons  contends  that  they  must  fall  into  the 
general  residue,  while  the  Appellants,  the  next  of  kin,  claim  an  exclusive  title  to 
them ;  and  the  Crown,  or  the  Advocate-General,  on  the  other  hand,  insists  they  must 
be  appropriated  to  some  other  charitable  scheme. 

In  the  third  place,  respecting  the  residuary  estate,  the  question  is,  to  whom  the 
residue  belongs,  whether  wholly  to  the  next  of  kin,  or  whether  so  much  as  is  real 
estate  is  rcBtSi  in  the  heir-at-law,  or  whether  the  whole,  both  real  and  personal,  is 
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not,  by  the  terms  of  the  Will,  to  be  divided  among  the  several  charities  mentioned  by 
Testator ;  if  that  be  so,  then  so  much  as  would  go  to  the  Lucknow  charity,  must  go 
to  the  heir-at-law,  so  far  as  it  is  real  estate,  and  to  the  next  of  kin,  so  far  as  it  is 
personal.  These  are  the  points  which  arise  in  this  case,  which  it  is  now  my  duty  to 
bring  successively  before  the  Court. 

I.  With  respect  to  the  law  of  alienage  applying  in  this  case,  it  is  obvious  that 
the  point  has  been  an  after  consideration.  No  one  who  reads  the  Will  of  Major- 
General  Martin,  can  doubt  that  he  was  not  an  Englishman ;  the  fact  of  his  being  a 
Frenchman  was  notorious  to  all  India :  and  in  one  of  the  earlier  decrees  made  [231] 
in  these  suits,  an  inquiry  is  actually  directed,  to  ascertain  who  is  the  heir  of  Major- 
General  Martin,  according  to  the  English  law,  and  a  declaration,  that  in  case  the 
Will  of  the  Testator  should  be  found  not  to  have  been  executed  According  to  the 
Statute  of  Frauds,  that  portion  of  real  estates  of  Major-General  Martin,  which 
is  situate  in  Calcutta,  is  declared  to  belong  to  his  heir-at-law,  according  to  the 
English  law. 

It  is  quite  clear,  therefore,  that  neither  the  Supreme  Court  or  the  East  India 
Company,  or  any  other  person  interested  in  the  question,  ever  thought  of  raising 
the  objection  of  alienage  at  that  time ;  but  let  us  see  to  what  the  objection  amounts. 
The  general  principle  applicable  to  this  question,  is  stated  by  Mr.  Justice  Black- 
stone  (Comms.  Vol.  i.  p.  107),  and  the  principles  there  stated  do  not  merely  apply 
to  what  we  call  civilized  countries,  but  even  to  such  as  are  in  a  state  of  semi-bar- 
barity, inhabited  as  our  possessions  in  America  were,  by  the  wild  Indians,  which, 
though  not  inhabited  countries,  in  the  general  sense,  are  countries  nevertheless 
having  inhabitants,  and,  therefore,  having  some  sort  of  law  of  their  own,  and  con- 
sequently the  English  laws  only  prevail  to  the  extent  to  which  they  have  been  posi- 
tively introduced. 

Now,  we  submit  that  the  English  law  of  alienage  has  never  been  introduced  into 
Calcutta.  No  Act  of  Parliament,  no  Charter  mentions  it,  but  I  gather  that  there 
is  some  notion  that  if  the  English  law  relating  to  real  property  is  found  to  prevail, 
then  you  are  to  presume  that  the  English  law  prevails  in  all  other  respects,  and  that 
it  is  upon  this  assumption,  that  it  is  contended,  that  the  law  of  alienage  has  been 
introduced. 

The  case  of  Freeman  v.  Fairlt-e  (see  post  [1  Moo.  Ind.  App.],  p.  305),  decided  by 
Lord  [232]  Lyndhurst  in  1828,  for  the  first  time  determined  that  houses  and  lands 
in  Calcutta  are  of  the  nature  of  freehold  property,  that  is  as  between  subject  and 
subject ;  that  is  the  only  authority,  and  if  relied  on  as  establishing  that  the  whole 
system  of  tenure,  according  to  English  law,  prevails  in  India,  will  be  found  to  be 
very  far  short  of  such  a  conclusion. 

By  the  Act,  21  Geo.  III.,  c.  70,  which  was  passed  to  explain  and  amend  the  13 
Geo.  III.,  c.  63,  under  which  the  Supreme  Court  of  Calcutta  was  erected,  the  laws  and 
usages  of  the  Mahomedans  and  Gentoos,  are  recognized  and  reserved  (Sec.  17), 
although  the  law  of  England  is  in  many  respects  introduced  as  between  Europeans 
and  Englishmen  resident  at  Calcutta.  Now,  assuming  the  law  of  alienage  to  apply 
to  those  subject  to  the  English  law,  is  Major-General  Martin,  a  Foreigner,  not  resi- 
dent within  the  jurisdiction  of  the  Supreme  Court,  or  even  within  the  territories 
of  the  East  India  Company,  to  be  deemed  an  Englishman,  and  made  liable  to  the 
jurisdiction  of  the  Supreme  Court,  for  the  purpose  of  incurring  forfeiture  of  his 
estate?  Such  a  law  is  too  palpably  unjust  to  prevail.  We  admit  he  might  be  subject 
to  the  criminal  law,  because  he  was  in  the  service  of  the  Company,  and  might  be 
summoned  within  the  jurisdiction  of  the  Court,  but  that  could  not  affect  his  personal 
gtatim,  or  his  civil  rights.  Let  the  Court  look  at  the  extent  of  injustice  which  the 
doctrine  contended  for  would  work ;  here  is  a  gentleman,  a  Foreigner  by  birth,  but 
domiciled  in  the  East  Indies,  acquiring  a  large  fortune,  and  induced  to  invest  it 
in  the  country  in  which  he  is  residing ;  every  facility  is  given  him ;  he  is  permitted 
to  purchase  lands,  to  hold  them  when  purchased,  unmolested,  and  without  any,  even 
the  most  distant,  supposition,  that  immediately  [233]  on  his  death,  the  Government 
of  the  country  which  has  thus  afforded  him  protection  and  encouragement,  will 
turn  round  and  lay  claim  to  his  estate,  on  the  ground  that  he  was  an  alien,  and  could 
not  acquire  lands ;  it  is  admitted  that  the  lands  in  Calcutta  were  legally  conveyed 
to  him,  and  the  decree  of  the  Court  below  involves  this  palpable  absurdity;  that  the 
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real  estate  in  Calcutta  is  declared  cot  to  pass  by  Will,  though  the  Will  itself  is  de- 
clared to  be  well  executed  to  pass  real  estate.  What  confines  the  law  of  alienage, 
if  it  prevail  at  all,  to  the  district  of  Calcutta  only?  The  tenure  of  the  real  estate  at 
Lucknow  and  Calcutta,  must  be  the  same,  if  the  law  of  England  prevails  respecting 
the  descent  of  real  estates,  which  the  decree  declares,  without  distinction,  to  be  well 
advised  according  to  the  Statute  of  Frauds. 

But  the  right  of  the  Crown  to  the  real  estates  of  aliens,  exists  only  in  those 
colonies  where  the  English  laws  have  been  exclusively  established;  and  neither 
English  tenures  nor  the  English  laws  of  real  property,  have  ever  been,  by  Treaty, 
Charter,  Statute,  or  custom  established  or  introduced  into  the  town  of  Calcutta  or 
the  Presidency,  except  as  respects  British  subjects. 

There  can  be  no  escheat  until  office  found,  there  must  be  a  record  to  entitle  the 
Crown  to  claim :  there  is  no  process  analogous  to  the  writ  of  inquiry,  and  no  Court  of 
Exchequer  into  which  the  writ  can  be  returned ;  the  absence  of  all  machinery,  shows 
the  object  it  is  intended  for  does  not  exist. 

n.  As  to  the  establishment  of  the  College  of  Constautia  House,  at  Luckuow.  It 
appears  from  the  Master's  report  of  the  3rd  February,  1830,  that  he  was  unable  to 
determine  whether  the  foundation  and  establishment  of  the  College  could,  with 
reference  to  the  [234]  sanction  and  disposition  of  the  Lucknow  Government,  be 
carried  into  effect,  there  not  being  before  him  sufficient  evidence  to  decide ;  but  as 
no  further  evidence  was  likely  to  be  obtained,  he  attaches  the  correspondence  re- 
lating to  it,  between  the  Company's  Secretary  and  Attorney,  and  Mr.  Ricketts,  the 
British  Resident  at  Lucknow.  To  this  part  of  the  Master's  report,  an  exception  was 
taken,  and  having  been  allowed,  a  further  correspondence  takes  place  between  the 
Attorney  to  the  Company,  and  the  Government  secretary,  the  result  of  which  is, 
that  the  Governor-General  intimates  that  he  is  willing  to  undertake  the  execution 
of  the  trusts  of  Major-General  Martin's  Will,  respecting  the  establishment  of  Con- 
stantia  House  College  at  Lucknow,  and  expresses  his  readiness  to  carry  the  same 
into  effect. 

Now,  the  question  is,  whether  this  is  sufficient  to  satisfy  your  Lordships,  that 
this  charity  can  be  literally  and  actually  established.  The  amount  of  the  evidence 
is,  that  the  King  of  Oude  has  no  objection  to  the  establishment  of  the  College ;  that 
is,  so  far  as  respects  the  educational  part  of  it,  for  he  expressly  objects  to  any  foun- 
dation for  the  relief  of  prisoners.  What  certainty  is  tliere  that  he  may  not  change 
his  mind  to-morrow?  In  order  to  enable  a  Court  of  Equity,  which  the  Supreme 
Court  is,  to  carry  a  charitable  trust  into  execution,,  it  must  be  Ratisfactorily  shown 
to  the  Court,  that  it  has  the  means  of  carrying  the  intention  of  the  Testator  fully 
into  effect.  In  the  case  of  Tfie  Provost,  Bailiffs,  etc.,  of  Edinburgh  v.  Aubrey 
(Ambler,  236),  the  Court  of  Chancery  held,  that  they  could  not  order  the  distribution 
of  a  legacy  to  be  applied  to  a  charity  in  Edinburgh ;  and  there  being  a  specific 
devise  to  the  Plaintiffs,  Lord  Hardwicke  directed  the  funds  to  be  handed  over 
[236]  to  them,  as  trustees,  to  be  applied  as  they  thought  fit :  here  there  is  no  bequest 
of  the  sum.  to  carry  this  charity  into  effect,  to  the  Executors,  which  would  make 
them  trustees,  and  enable  the  Court  to  direct  the  fund  to  be  paid  to  them :  they  have 
accounted,  and  been  discharged,  and  have  nothing  more  to  do  with  the  funds  of  the 
Testator.  It  is  impossible  to  consider  the  Governor-General  as  capable  of  carrying 
the  charity  into  effect,  the  establishment  and  continuance  of  the  charity  being  en- 
tirely at  the  will  and  pleasure  of  the  King  of  Oude.  We  submit,  therefore,  that  this 
legacy  cannot  take  effect ;  and  the  question  then  arises,  what  becomes  of  the  fund  ? 

Upon  this  point  it  is  necessary  to  inquire  what  is  the  law  of  this  country  with 
respect  to  charitable  bequests.  In  Moggeridge  v.  Thakwell  (7  Ves.  36),  this  question 
is  very  fully  discussed,  upon  a  review  of  all  the  cases  previously  'determined ;  and 
the  result  of  Lord  Eldon's  judgment  is,  that  where  there  is  a  general  indefinite  pur- 
pose, not  fixing  itself  upon  any  object,  the  disposition  is  in  the  King,  by  sign 
manual ;  but  that  where  the  execution  is  to  be  by  a  trustee,  with  general  or  some 
objects  pointed  out,  there  the  Court  will  take  the  administration  of  the  trust.  Now, 
I  take  this  as  apparently  being  the  most  strong  of  any  case  against  the  position  I 
am  contending  for.  It  must  be  observed,  that  previous  to  that  case,  the  principle 
of  the  law  was  somewhat  different, — Corbyn  v.  French  (4  Ves.  418),  Attom-ey-General 
V.  Bithop  of  Oxford  (1  Bro.  C.C.  444,  note),  Attorney-General  v.  Boulthee  (2  Ves.  J. 
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380).  But  admitting  the  law  as  laid  dowa  by  Lord  Eldon,  the  question  arises  here, 
first,  whether  there  is  enough  to  establish  a  general  charitable  intention ;  and 
secondly,  supposing  there  to  be  sufficient  evidence  of  such  in-[236]-tention,  whether, 
where  the  object  of  that  intention  is  to  establish  a  charity  in  a  Foreign  country,  the 
King  by  his  sign  manual  can  apply  the  funds,  or  the  Lord  Chancellor,  as  the  Keeper 
of  the  King's  conscience,  can  carry  such  intentions  into  effect.  What  power  has 
the  Crown  or  the  Court  of  Chancery  to  enforce  compliance  with  the  Testator's  inten- 
tions? Where  there  is  a  person  to  receive  the  fund  bequeathed  for  a  Foreign 
charity,  the  Court  directs  it  to  be  paid  to  that  person,  and  the  execution  of  the  trust 
is  with  that  party ;  but  where  there  is  no  hand  to  receive  the  fund,  and  the  Court  is 
called  upon  to  give  the  intention  of  the  Testator  effect,  then  the  question  is,  how  is 
the  Court  enabled  to  do  so?  This  is,  I  believe,  a  new  question.  If  a  trustee  inter- 
vened, or  if  the  King  of  Oude  was  himself  willing  to  receive  the  fund,  there  would 
be  no  difficulty;  but  the  question  really  is,  how  can  the  Supreme  Court,  or  the 
Governor-General,  carry  this  trust  into  effect,  so  as  to  satisfy  the  intentions  of  the 
Testator? 

This  is  no  case  for  the  application  of  the  doctrine  of  cy-pres,  for  the  whole  charity 
must  fail  for  want  of  power  to  execute  it.  There  is  no  general  charitable  intention 
to  be  found  in  this  Will :  by  the  first  article,  a  fund  is  to  be  set  apart  to  accumulate, 
the  interest  of  which  is  to  be  applied  by  the  Executors,  "  as  they  would  devise  with 
themselves,  and  with  the  best  advice  they  could  receive ;  "  this  is  not  such  a  charit- 
able intention  as  any  Court  can  execute ;  a  permanent  fund,  the  interest  of  which  is 
to  be  applied  to  some  charity,  but  as  soon  as  the  interest  ceases  to  increase,  then 
there  is  an  end  to  the  charitable  application  of  it.  With  respect  to  the  sum  of 
4000  sicca  rupees  given  to  liberate  prisoners,  if  that  sum  is  not  requisite,  it  is 
directed  by  the  Testator  to  accumulate.  The  King  of  Oude  having  re-[237]- 
pudiated  this  gift,  the  accumulation  becomes  indefinite,  and  though  not  subject  to 
the  Thellusson  Act  (39  and  40  Geo.  III.,  c.  98),  which  applies  only  to  England,  this 
Court  will  not  carry  such  directions  into  effect,  but  will  vacate  the  trust  and  declare 
the  fund  to  form  part  of  the  residue. 

III.  The  only  remaining  question  is,  whether  this  is  a  mixed  fund.  In  respect 
to  this,  the  original  decree  of  the  Court  below  is  insufficient,  not  directing  an  in- 
quiry to  ascertain  the  nature  and  tenure  of  the  lands  possessed  by  the  Testator, 
besides  those  situate  in  Calcutta ;  the  consequence  is,  that  the  Supreme  Court  is  in 
entire  ignorance  on  this  subject,  and  yet,  notwithstanding,  provides  to  make  a 
decree  affecting  all  the  Testator's  lands,  and  giving  special  directions  concerning 
them,  without  reference  to  their  nature,  extent,  or  tenure.  The  same  objection 
applies  to  the  declaration  that  Major-General  Martin,  at  the  time  of  his  death, 
had  no  relations  of  the  whole  blood ;  the  only  finding  of  the  Master  is,  that  certain 
parties  are  his  next  of  kin,  but  that  does  not  preclude  the  possibility  that  he  has 
an  heir ;  in  spite,  however,  of  these  manifest  defects,  and  the  imperfect  information 
possessed  by  the  Supreme  Court,  it  has  appointed  its  own  Officer  receiver  of  the  real 
estate,  and  has  taken  possession  of  all  the  funds  directed  to  accumulate,  and  which 
are  the  subject-matter  of  dispute.  This  is  a  most  unusual,  and,  I  submit,  irregular 
practice.  With  regard  to  the  objection  taken  by  the  officers  of  the  Crown,  that  these 
lands  being  devised  to  superstitious  uses,  are  within  the  Statute  of  Mortmain,  as  I 
do  not  know  whether  that  argument  is  to  be  relied  on,  I  shall  reserve  all  observa- 
tions upon  it  to  my  reply;  presuming  only,  that  if  the  Statute  of  Mortmain  be 
applicable  to  the  [238]  East  Indies,  it  must  also  be  to  Ireland  and  Scotland,  which 
has  never  yet  been  held. 

Mr.  Pemberton,  K.C. — There  are  but  two  points  upon  which  I  shall  trouble  the 
Court: — I.  As  to  the  Testator's  character  of  an  alien;  2.  As  to  the  bequest  to  the 
Lucknow  charity.  The  first  is  one  of  the  utmost  importance ;  it  applies  not  only 
to  this  property,  but  to  a  very  large  portion  of  the  land  in  Calcutta,  which  is  in 
the  hands  of  aliens.  It  was  first  broached  in  1826,  in  the  Supreme  Court,  in  an 
action  of  ejectment,  Doe  dem.  Pouch elette  v.  Stansbury,  Executor,  when  the  lessor  of 
the  Plaintiff,  appearing,  by  the  evidence,  to  be  a  French-born  subject,  was  nonsuited, 
the  objection  being  taken,  not  by  the  Counsel  or  parties  in  the  action,  but  by  the 
Court  itself,  and  nonsuit  entered  thereon,  notwithstanding  a  motion  was  subse- 
quently made  on  the  part  of  the  Plaintiff,  to  set  aside  the  nonsuit.    This  is  the  only 
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s 
instance  that  the  records  of  the  Supreme  Court  contain,  wherein  the  rights  of  aliens 
to  hold  or  convej  real  estate  in  Calcutta  has  ever  been  impeached ;  but  that 
decision,  at  the  most,  admits  the  principle  only  as  between  subject  and  subject,  and 
bj  no  means  decides  that  such  a  rule  prevails  between  the  subject  and  the  Crown, 
which  depends  upon  the  prerogative  attaching  to  the  King,  as  superior  Lord  of  the 
fee,  and  not  upon  the  tenure,  or  the  statut  of  any  particular  individual. 

But  there  is,  besides,  this  peculiar  difficulty  in  the  position  now  insisted  on, 
that  it  is  made  applicable  to  British  subjects  alone.  It  is  admitted  that  both  Ma- 
homedans  and  Gentoos  may  hold  lands,  according  to  their  own  laws,  and  then  the 
law  of  escheat  does  not  attach;  but  when  lands  are  in  the  possession  of  a  [239] 
Frenchman,  although  a  British  subject,  they  become  liable  to  escheat,  he,  in  fact, 
beipg,  by  reason  of  his  being  an  alien,  incapable  of  holding  or  transmitting  them. 

Such  a  proposition  is  upon  the  face  of  it  untenable.  It  presumes  a  partial  and 
not  a  general  application  of  the  law  of  forfeiture;  if  it  does  not  apply  to  Ma- 
homedan  or  Gentoo  aliens,  why  should  it  to  French,  Armenian,  or  Dutch?  It  is 
said  that  the  case  of  Freeman  v.  Fairlie  [1  Moo.  Ind.  App.  305],  affords  the  principle 
for  this  doctrine,  and  that  the  circumstance  of  lands,  in  Calcutta,  being  held  by  a 
Pottah,  which  is  there  alluded  to,  shows  that  they  are  of  feudal  tenure,  and  subject, 
therefore,  to  the  superior  Lord,  as  owner  of  the  fee:  no  such  principle  is  to  be 
discovered  in  the  judgment  of  Lord  Lyndhurst;  in  that  case  it  is  expressly  stated 
by  him,  that  it  appears  upon  t^e  very  face  of  the  Pottah,  that  it  is  nothing  more 
than  a  fiscal  regulation,  introduced  for  the  purpose  of  collecting  the  tribute  to 
which  the  land  is  subject.  Sir  Henry  Russell,  formerly  one  of  the  Judges  of  the 
Supreme  Court,  whose  opinion  is  cited  by  Lord  Lyndhurst,  states  that  it  is  no 
evidence  of  title,  which  the  form  of  it  confirms.  But  the  case  of  Freeman  v.  Fairlie 
[I  Moo.  Ind.  App.  305]  goes  much  further;  for  in  referring  to  what  are  denominated 
the  permanent  Regulations  relative  to  Calcutta,  the  noble  and  learned  Judge 
negatives  the  assumption,  that  the  Crown  ever  had  any  feudal  title  to  land 
in  India. 

It  is  not  very  clear  whether  the  title  of  the  Crown  arises  from  escheat,  because 
there  is  no  owner  of  the  property,  or  in  some  other  way.  Mr.  Justice  Blackstone 
•ays, — "  Aliens  also  are  incapable  of  taking  by  descent,  or  inheriting :  for  they  are 
not  allowed  to  have  any  inheritable  blood  in  them;  rather  indeed,  upon  a  principle 
[^40]  of  national  or  civil  policy,  than  upon  any  reasons  strictly  feudal "  (Bla.  Com., 
voL  ii.  p.  249).  The  title  seems  to  accrue  to  the  superior  Lord  by  escheat ;  so  that  if 
the  land  be  Copyhold,  it  would  go  to  the  Lord  of  the  Manor,  and  not  the  Crown ;  and 
if  that  be  so,  there  is  an  end  to  the  question  here,  for  the  Crown  does  not  pretend 
to  be  the  feudal  Lord  of  the  territories  in  the  East  Indies. 

In  Bombay,  the  land  is  at  this  day,  granted  to  be  held  of  the  Manor  of  East 
Greenwich.  It  is  clear,  from  the  authorities  already  cited,  that  the  natives  in  the 
East  Indies,  possessed  laws  of  their  own,  respecting  property,  before  they  became 
subject  to  the  Crown  of  England ;  the  laws  of  England,  therefore,  can  only  prevail 
there,  to  the  extent  to  which  they  have  been  introduced,  by  Charter  or  usage,  and 
the  question  then  is,  has  this  law  of  forfeiture,  as  applicable  to  aliens,  ever  been 
so  introduced)  The  right  of  aliens  to  possess  lands,  was  never  questioned  till  the 
year  1826.  By  the  Mahomedan  law,  existing  at  Calcutta,  previous  to  its  acquisition 
by  the  English,  aliens  domiciled  in  the  country,  were  entitled  to  hold  houses,  lands, 
and  real  estate,  and  to  sell,  bequeath,  and  transmit  the  same,  to  their  heirs  or 
others,  not  being  alien  enemies,  in  like  manner  as  personal  estate;  and  since  the 
first  establishment  of  the  English  at  Calcutta,  aliens  of  all  nations  have  been  en- 
couraged to  settle  there  (see  Charter,  24th  Sept.,  13th  Geo.  I.),  and  have  accordingly 
acquired  real  estate,  so  that  a  large  proportion  of  the  land  in  Calcutta  is  at  this 
time  held  by  aliens,  or  persons  deriving  title  through  aliens.  Since  the  establish- 
ment of  the  Supreme  Court  (March  26,  1774,  14th  Geo.  III.,  c.  63,  sec.  13),  lands 
HO  held  have  been  recognized  and  dealt  with  by  the  Court.  In  1815,  [241]  the  Court 
admitted  the  Will  of  Gabriel  Vrignon,  an  alien  born,  and  a  subject  of  the  King  of 
France,  and  in  the  Will  so  declared,  to  probate,  and  permitted  possession  to  be 
taken  of  the  lands  and  houses  in  Calcutta,  thereby  bequeathed  by  the  devisees  and 
legatees.  In  Emin  v.  Emin,  in  1816,  the  Court  assigned  dower  to  the  widow  of  an 
Armenian.    These  are  instances  from  the  records  of  the  Court. 
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Bj  the  Charter,  8th  June,  1753,  granting  a  corporation,  composed  of  a  Mayor, 
and  nine  Aldermen,  to  Madras,  Bombay,  and  Fort  William,  in  Calcutta,  it  is  pro- 
vided, that  of  the  nine  Aldermen,  seven  at  least,  shall  be  natural-born  subjects ;  the 
remaining  two  may  be  foreign  Protestants,  the  subjects  of  any  other  Prince  or 
State  in  amity  with  the  King. 

Now,  the  King  cannot  grant  letters  of  denization,  except  by  Letters  Patent ;  and 
without  letters  of  denization  or  naturalization,  an  alien  cannot,  in  this  country,  bold 
lands;  nor  can  the  Crown  grant  a  licence  to  an  alien  to  hold  an  office  of  trust;  and 
yet,  in  the  Charter  of  1753,  not  only  are  aliens  entitled  to  form  part  of  the  corpora- 
tion, but  by  a  subsequent  clause,  the  President,  or  any  three  of  them,  two  of  whom 
may  be  aliens,  are  empowered  to  hold  Quarter  Sessions,  and  to  try  all  offences 
except  high  treason ;  so  that  an  alien,  who  it  is  said  cannot  hold  lands,  or  execute  a 
trust,  is  by  this  Charter,  expressly  invested  with  the  highest  functions  of  justice — 
that  of  administering  the  criminal  law  of  the  country. 

II.  With  regard  to  the  validity  of  the  bequest  to  Lucknow  College,  the  question 
is,  here  is  a  bequest  for  a  specific  charity,  can  that  charity  be  established)  That 
the  gift  is  specific,  no  doubt  can  be  entertained ;  [242]  the  particularity  with  which 
the  Testator  directs  the  foundation  and  endowment  of  Constantia  House,  leaves  no 
room  to  contend  that  he  has  evidenced  a  general  charitable  intention.  Then,  can  this 
specific  bequest  be  executed t  The  Master,  by  his  report,  assumes  it  cannot;  that 
report  is  confirmed,  and  is,  therefore,  conclusive;  but  the  Court  takes  upon  itself 
at  the  hearing,  to  direct  a  new  reference  for  further  inquiry  and  information,  and 
impounds  the  fund,  appointing  its  own  Officer,  the  Accountant-General,  Receiver. 
The  Master  subsequently  finds,  that  though  the  Supreme  Court  cannot  give  effect  to 
the  Testator's  intention,  yet  that  the  Gk)vernor  in  Council  can ;  how,  he  does  not 
say;  but  upon  that  finding,  the  Court  proposes  to  pay  the  whole  fund  over  to  the 
Governor-General,  to  be  applied  by  him  as  he  may  think  proper ;  for  the  moment  the 
Court  parts  with  the  fund,  all  control  over  it  is  gone. 

Now,  to  what  does  this  proceeding  amount,  but  to  a  confirmation  of  the  Master's 
original  finding,  that  the  Court  cannot  carry  the  bequest  into  effect?  And  what 
right  have  the  Court  to  deal  with  the  fund  if  they  cannot  carry  the  bequest  into 
effect;  or  if  they  cannot  apply  it  as  the  Testator  directs)  Then,  not  being  capable 
of  being  applied  to  the  specific  object,  is  it  to  go  as  cy-presf  This  principle  of  the 
doctrine  of  cy-pres,  has  been  already  fully  argued ;  it  is  not  capable  of  being  applied 
where  the  bequest  is  specific,  and  cannot,  therefore,  operate  here.  The  consequence, 
therefore,  is,  that  it  must  fall  into  the  residue,  and  be  divided  between  the  Mayor 
of  Lyons  and  the  next  of  kin,  according  to  the  arrangement  entered  into  between 
them. 

[243]  Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  East  India  Company. 

Mr.  Serjeant  Spankie. — We  appear  here,  not  as  original  parties  to  the  suits,  in 
the  Court  below,  but  as  representing  the  East  India  Company,  who,  in  consequence 
of  the  decision  of  that  Court,  claim  an  interest  in  the  property  in  question,  and  by 
the  arrangement  already  alluded  to, 'have  been  made  Respondents  upon  this  appeal 
The  question  now  submitted  to  the  Court,  is  one  of  infinite  importance,  not  in  con- 
sequence of  the  value  of  the  lands,  for  they  are  of  comparatively  small  account,  but 
as  affecting  a  very  larjre  portion  of  the  territories  in  the  East  Indies.  The  popula- 
tion of  Calcutta  is  the  most  mixed  of  any  in  the  world;  Portuguese,  French, 
Armenians,  besides  natives,  most  of  whom  would  be  aliens,  under  the  laws  of  England, 
and  yet  have  been  accustomed  to  transfer  lands,  the  title  to  which  has  now  become 
insecure,  by  reason  of  the  new  decision  of  the  Supreme  Court.  It  is  admitted,  on 
all  hands,  that  if  the  English  law  of  alienage  applies  to  lands  in  the  East  Indies,  it 
must  operate  in  this  case;  the  only  question,  therefore,  is,  whether  that  law  has 
been  introduced.  The  principles  which  govern  the  establishment  of  English  law 
in  our  Colonies,  are  to  be  found  in  Lord  Mansfield's  judgment,  in  Campbell  v. 
Hnll  (1  Cowp.  204,  Loft.  655),  and  in  Chalmer's  opinions  (vol.  i.,  194,  ib..  vol.  ii., 
.3634),  and  the  whole  question  must  turn  upon  how  much  of  the  English  law  has  been 
introduced  into  Calcutta ;  and  this  must  depend  upon  the  force  and  effect  of  the 
Charters,  which  have  at  various  times  been  given  to  the  East  India  [244]  Company, 
and  which  it  will  be  necessary  briefly  to  examine. 

It  is  perfectly  well  known  that  Calcutta  was  obtained  by  the  East  India  Company, 
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by  purchase  from  the  proprietors,  who  were  the  Zemindars;  and  by  an  indenture 
dated  22nd  July,  1702,  the  old  Company  conveyed  to  the  new  Company,  amongst 
other  possessions.  Fort  William,  in  Bengal,  and  the  factories  of  Chutternuttee,  with 
a  large  territory  thereto  belonging :  which  conveyance  wag  recognized  and  confirmed 
by  the  award  of  Lord  Godolphin,  of  the  29th  September,  1708.  In  1726  the  first 
Charter  for  incorporating  the  Mayor  and  Aldermen  at  Madras-patnam,  Bombay,  and 
Calcutta,  and  for  erecting  a  Mayor's  Court,  and  other  Courts,  at  each  of  those  settle- 
ments, was  granted  by  King  George  II.  In  that  Charter  it  is  recited, — "  that  the 
United  Company  have,  by  strict  and  equitable  distribution  of  justice,  within  the 
towns,  forts,  factories,  and  places  belonging  to  the  said  Company,  in  the  East 
Indies  and  other  parts,  very  much  encouraged,  not  only  our  own  subjects,  but  like- 
wise the  subjects  of  other  Princes,  and  the  natives  of  the  adjacent  countries,  to  resort 
to  and  settle  in  the  said  towns,  forts,  factories,  and  places,  for  the  better  and  more 
convenient  carrying  on  of  trade  " ;  and  it  then  proceeds  to  establish  a  Court  of 
Oyer  and  Terminer,  and  provides,  among  other  things,  that  the  juries  there  as- 
sembled should  consist  of  the  principal  inhabitants  of  the  place,  without  saying  any- 
thing of  their  being  the  King's  subjects, — an  omission  which  is  found  also  in  the 
subsequent  Charter  of  1753,  and  which  is  an  important  fact,  when  we  are  consider- 
ing how  much  of  the  English  law  has  been  introduced  into  that  country.  In  con- 
sequence of  the  dispersion  of  the  Mayor  and  Aldermen,  and  the  dissolution  of  [246] 
their  authority  by  the  occupation  of  Madras  by  the  French,  previous  to  the  Treaty 
of  Aiz-la-Chapelle,  a  new  Charter  was  granted  in  1753,  re-erecting  tJie  body  cor- 
porate, by  the  name  of  "  The  Mayor  and  Aldermen  of  Madras-patnam,"  which  was 
to  consist  of  a  Mayor  and  nine  Aldermen,  of  whom  seven  at  least,  together  with  the 
Mayor  for  the  time  being,  should  be  natural-born  subjects,  and  the  remaining  two 
might  be  foreign  Prol«stants,  and  subjects  of  any  other  Prince  or  State  in  amity 
wiUi  the  King.  It  then  constitutes  a  Court  of  Oyer  and  Terminer  and  Gaol  Delivery, 
composed  of  the  Mayor  and  any  two  of  the  Aldermen,  and  provides  that  the  jury, 
should  consist  of  the  principal  inhabitants  of  the  district,  and  should  take  the  same 
oaths  as  are  administered  in  England :  and  the  civil  Court  is  empowered  to  try  all 
cases  except  suits  between  Indian  natives  of  Madras,  wiiich  are  to  be  determined 
by  themselves,  according  to  their  own  law,  unless  they  should  choose  to  submit  to 
the  judgment  of  the  Court. 

Besides  the  authority  conferred  by  the  Charter,  the  Company  were,  by  Treaty 
with  the  Nabob,  Sereja  Dowlah,  a.d.  1757,  empowered  to  erect  a  mint,  and  coin 
money  in  Calcutta ;  and  in  the  same  year,  they  acquired  a  Perwannah.for  the  Twenty- 
four  Pergunnahs,  which  is  a  District  immediately  adjoining  Calcutta;  so  that,  at 
the  time,  instead  of  Calcutta  being  part  of  the  territories  of  the  King  of  England,  it 
was  held  under  a  native  Prince,  by  a  Company  of  Merchants,  paying  a  tribute  in 
the  shape  of  a  sort  of  quit-rent.  At  the  period  we  are  now  speaking  of,  the  European 
population  was  inconsiderable,  neither  fixed  or  permanent,  but  constantly  changing, 
and  consisted  rather  of  travelling  Merchants,  and  persons  within  their  employ, 
[246]  than  of  any  fixed  or  stationary  body.  Had  the  laws  of  English  tenure  then 
prevailed,  it  would  have  been  impossible  to  carry  them  into  efiect,  as  it  is  probable 
that,  in  case  of  intestacy,  no  such  person  as  the  heir-at-law  would  have  been  to  be 
found  in  the  country ;  but  in  truth,  as  far  as  the  law  of  tenure  existed,  the  Maho- 
medan  must  have  prevailed. 

The  natural  course  is  to  consider  the  law  of  real  property  according  to  the  lex 
loei  in  the  East  Indies;  that  then  would  be  the  Mahomedan  law:  and  the  intro- 
duction of  the  English  law  would  not  be  to  the  same  extent  as  in  a  Country  con- 
quered, as  Jamaica,  or  ceded,  where  the  law  of  the  mother-country  becomes,  ex  con- 
eettu,  the  law  of  the  Colony.  In  such  case,  the  law  previously  existing  in  tabula  rata, 
and  the  new  law  prevails  to  its  full  extent.  "Hie  prevalence  of  such  a  law  in  India, 
has  never  been  heard  of  till  the  recent  decision  in  the  Supreme  Court  of  Calcutta. 
At  Madras  it  has  not  even  yet  been  introduced,  all  real  property  being  held  there  to 
be  chattels  only,  and  passed  and  transferred  by  instruments  used  for  the  convey- 
ance of  chattels  [Doe  d.  Pouehelette  v.  Stambury,  1826 ;  see  1  Moo.  Ind.  App.  238]. 

But  having  briefly  examined  the  nature  of  the  general  Charters,  we  come  now  to 
that  of  1774,  for  erecting  a  Supreme  Court  of  Judicature  at  Fort  William :  and  this 
will  require  particular  notice.    By  the  13th  Geo.  III.,  c.  63,  s.  13,  his  Majeetv  was 
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empowered  by  Charter,  or  Letters  patent,  to  establish  a  Supreme  Court  at  Fort 
William,  and  the  words  of  that  section  show  the  particular  caution  with  which  it 
was  intended  this  introduction  of  the  English  law  into  Calcutta  should  apply.  The 
section  first  alludes  to  the  Charter  of  1753,  granted  by  George  II.,  which  it  states — 
"does  not  sufficiently  provide  for  the  due  administration  of  justice  in  such 
man-[247]-iier  as  the  state  and  condition  of  the  Company's  Presidency  of  Fort 
William  in  Bengal,  so  long  as  the  said  Company  shall  continue  in  the  possession  of 
the  territorial  acquisitions  before  mentioned,  do  and  must  require " :  and  it  then 
proceeds  to  empower  the  King  to  erect  the  Supreme  Court  at  Fort  William,  which 
is  declared  to  have  "  fuU  power  and  authority  to  exercise  and  perform  all  Civil, 
Criminal,  Admiralty,  and  Ecclesiastical  jurisdiction  ";  and  "  to  form  and  establish 
such  rules  of  practice,  and  such  rules  for  the  process  of  the  said  Court,  and  to  do  all 
such  other  things  as  shall  be  found  necessary  for  the  administration  of  justice,  and 
the  due  execution  of  all  or  any  of  the  powers,  which,  by  the  said  charter,  shall  or  may 
be  granted  and  committed  to  the  said  Court  " ;  and  declares  such  Court  to  be  a 
Court  of  Record,  of  Oyer  and  Terminer  and  Gaol  Delivery.  Now,  this  is  not  an 
absolute  introduction  of  the  English  law,  but  only  gub  modo,  that  is,  as  long  as  the 
Company  shall  continue  in  possession  of  the  territories  there  enumerated,  and  the 
Company  is  at  the  same  time  made  the  medium  for  the  introduction  of  such  parts  of 
the  English  law,  as  is  capable  of  being  applied  to  the  East  Indies.  That  it  was  a 
qualified  introduction  is  plain,  from  the  circumstance,  that  up  to  this  moment  the 
trial  by  jury  does  not  exist  except  in  criminal  cases.  How  then  can  it  be  argued  that 
the  feudal  law  of  tenure,  with  all  its  various  incidents  and  circumstances,  which 
never  can  exist  in  that  country,  has  been  introduced?  In  a  subsequent  Statute,  21 
Geo.  III.,  c.  70,  passed  to  explain  the  13th  Geo.  III.,  it  is,  by  the  17th  section,  pro- 
vided, that  the  Supreme  Court  shall  determine  all  actions  and  suits  against  the 
inhabitants  of  Calcutta,  in  the  case  of  Mahomedans  and  Gentoos,  by  their  own  laws 
and  usages,  reserving  [248]  to  that  class  which  constituted  the  largest  portion  of  the 
inhabitants  of  Calcutta,  their  own  peculiar  laws  and  customs :  by  the  23rd  section 
of  the  same  Act,  the  Governor-General  and  Council  are  empowered  to  frame  regula- 
tions for  the  Provincial  Courts  and  Councils,  which  form  a  Code  of  laws  for  the 
regulation  of  the  whole  sy^em  of  jurisprudence  to  be  administered  within  the 
jurisdiction  of  the  Supreme  Court.  By  the  3rd  section  of  the  38th  Regulation  of 
1793,  made  in  pursuance  of  this  Act,  provision  is  made  for  allowing  aliens  to  pur- 
chase and  hold  lands,  subject  to  the  sanction  of  the  Governor-General  and  Council : 
this  regulation  expressly  recognizes  the  previous  Regulation  of  8th  June,  1787,  which 
was  for  the  same  purpose,  and  the  effect  of  which  has  been,  that  almost  all  the  land 
in  the  Mofussil,  has  been  held  by  Foreigners.  Let  us  see,  however,  to  what  extent  the 
laws  of  England,  as  regards  real  property,  have  been  introduced  into  Calcutta. 
In  Gardiner  v.  Fell  (1  Jac.  and  Walk.  22.  S.C.  2  Wills  32,  and  see  post  [1  Moo.  Ind. 
App.],  299),  it  was  held,  for  the  first  time  in  this  country,  that  in  order  to  pass  lands, 
held  in  Calcutta,  by  Will,  the  Will  must  be  executed  according  to  the  Statute  of 
Frauds.  The  Master  of  the  Rolls,  in  his  judgment,  alludes  to  the  case  of  Freeman 
V.  Fairli^  [1  Moo.  Ind.  App.  305 J,  which  was  then  pending,  and  in  which  a  com- 
mission had  been  issued  to  ascertain  the  rules  of  descent  which  prevailed  in  Bengal. 
That  case  has  been  since  decided,  and  I  understand  it  only  affirms  the  principle  before 
established,  by  decreeing  that  lands  in  Calcutta,  being  of  the  nature  of  freehold, 
descend  to  the  heir.  It  does  not  decide  them  to  be  freehold,  but  only  of  the  nature  of 
freehold;  that  is,  so  far  as  respects  the  right  of  the  heir-at-law  to  succeed  to  tham. 
The  adoption  of  our  form  of  conveyance  by  lease  and  re-[249]-lease  is  no  evidence  of 
the  tenure  of  property  there ;  for  it  has  been  introduced  entirely  to  prevent  forgery, 
and  without  relation  to  that  assurance.  By  the  Charter  of  1774,  all  lands  in  Cal- 
cutta are  liable  to  be  sequestered,  and,  after  judgment,  may  be  held  for  the  payment 
of  the  debts,  and  such  is  the  common  course ;  and  it  has  been  held  that  as  the  lands 
are  liable  to  debts  in  the  possession  of  a  Testator,  under  the  provision  giving  the 
Supreme  Court  ecclesiastical  jurisdiction,  they  are  also  liable,  in  the  hands  of  the 
Executor.  Now  the  greater  portion  of  the  lands  in  Calcutta  are  derived  through, 
or  immediately  from,  an  Executor,  and  consequently  that  construction  of  the 
Charter  becomes  of  great  importance  and  constant  application,  and  was  not 
interrupted  until  the  9th  Geo.  IV.,  c.  33,  which  enacts  that,  whenever  any  British 
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lubjecto,  or  persons  not  being  Mahomedans  or  Gentoos,  shall  die  entitled  to  any  real 
estate  in  India,  such  estate  ^all  be  deemed  assets  for  the  payment  of  debts ;  and  the 
expression  seems  to  recognize  other  than  British  subjects,  and  would  include  therefore 
French  or  Portuguese,  whose  lands  are  thus  made  liable  for  the  payment  of  debts, 
u  before  held  under  the  Charter  of  1774,  and  the  lands  treated  as  chattels,  upon 
which  execution  is  to  be  levied,  as  upon  an  ordinary  judgment.  So  much  only, 
therefore,  of  the  English  law  as  relates  to  chattels  is  introduced  by  this  Statute.  We 
insist,  then,  that  there  is  no  English  law  in  Calcutta,  constituting  that  species  of 
real  property,  upon  which  the  prerogative  of  the  Crown  could  attach,  and  which 
would  make  it  unlawful  for  an  alien  to  hold  it. 

Having  already  shown,  that  under  the  Regulations,  an  alien  may  hold  lands,  it 
must  be  presumed  that  Major-General  Martin,  an  Officer  in  the  Company's  [260] 
service,  held  those  lands  of  which  he  was  possessed  in  the  Mofussil,  with  the  sanction 
and  permission  of  the  Governor-General  and  Council,  and  consequently  those  lands 
cannot  be  liable  to  escheat  to  the  Crown. 

The  Will  being  properly  executed,  to  pass  real  estate,  the  heir-at-law  is  wholly 
disinherited,  and  cannot  claim  any  part  of  the  lands,  either  in  the  Mofussil,  or 
territories  of  the  King  of  Oude,  and  the  whole  must  be  applied  for  the  purposes, 
and  according  to  the  direction,  of  the  Will. 

With  respect  to  the  presumed  error  iti  the  decree,  the  highest  point  to  which  it 
can  be  carried  is,  that  the  Court,  through  inadvertence,  confirmed  the  Master's  report 
of  1830,  which  it  afterwards  opened,  without,  as  it  is  insisted  on  the  other  side, 
directing  a  re-hearing ;  but  the  hearing  on  further  directions  was  a  re-hearing  for 
this  purpose,  and  the  Court,  having  reserved  further  directions,  was  quite  competent 
to  make  them,  by  sending  the,  case  back  to  the  Master. 

There  is  no  difficulty  in  carrying  the  Testator's  intentions  respecting  the  College 
at  Luckuow  into  efiect.  The  Master  so  finds,  and  it  is  apparent  on  the  face  of  the 
case:  the  directions  in  the  Will  are  sufficiently  precise  and  intelligible  to  prevent 
any  doubt,  and  the  doctrine  of  cy-pres  has  no  application.  I  shall,  however,  leave 
these  subjects  to  be  discussed  by  my  learned  friend  who  is  to  follow  me,  and  conclude 
by  submitting  that  there  is  no  case  in  which  the  prerogative  of  the  Crown  can  attach ; 
but  that  if  the  law  of  alienage  shall  be  held  to  prevail  in  the  East  Indies,  and  to  be 
applicable  here,  the  East  India  Company,  as  exercising  the  supreme  authority,  and 
enjoying,  under  the  Grants  and  Charters,  the  exclusive  interest  in  the  territories, 
is  entitled  to  administer  the  charities  with-[251]-out  infringing  on  the  King's  pre- 
rogative, and  that  they  ought  to  be  so  empowered. 

Mr.  £.  J.  Lloyd. — The  principles  governing  the  escheat  to  the  Crown,  of  lands 
held  by  aliens,  cannot  apply  in  this  case.  The  history  of  the  establishment  of  British 
dominion  in  the  East,  and  the  origin  and  rise  of  the  Company's  power,  clearly  shows 
that  only  so  much  of  the  English  law,  as  was  necessary  for  the  protection  of  the 
English  settled  at  Calcutta,  has  been  introduced.  Accordingly,  from  the  period  of 
the  establishment  of  the  Supreme  Court  in  1765,  down  to  the  year  1826,  no  such 
claim,  as  that  now  set  up  on  behalf  of  tlie  Crown,  to  lands  held  by  an  alien,  has  ever 
been  made;  on  the  contrary,  that  Court  has,  by  repeated  and  successive  dealings 
with  lands  so  held,  recognized  and  acquiesced  in  such  possessions,  and  has  thus  given 
a  sanction,  equal  to  the  weight  of  judicial  decision,  to  the  legality  of  the  title 
of  aliens. 

The  right  of  aliens  to  hold  lands,  is  a  question  not  of  tenure  but  of  sovereignty, 
depending  wholly  upon  the  personal  allegiance  due  to  the  Sovereign,  which,  unlike 
territorial  allegiance,  can  never  be  modified  or  diminished,  but  must  always  continue 
the  same :  it  becomes,  therefore,  necessary  to  inquire  whether  the  sovereignty  of  the 
Crown  of  England,  in  the  East  Indies,  is  such  as  to  draw  with  it  all  the  consequence 
of  personal,  as  well  as  territorial  allegiance,  or  whether  it  is  not,  from  the  peculiar 
circumstances  under  which  it  is  placed,  subject  to  many  modifications. 

I.  The  history  of  the  successive  acquisitions  of  the  territories  in  the  East  Indies, 
shows  that  the  allegiance  due  to  the  Crown  of  England,  must  be  of  a  modified  and 
[252]  restricted  nature.  The  grant  to  the  Company  in  1699,  of  the  three  towns  of  Chin- 
sureh,  Chandernagore,  and  Chutternuttee  (now  Calcutta),  was  as  proprietors,  not  as 
Sovereigns.  So  the  right  of  coining  given  in  1757,  was  in  the  name  of  the  Emperor 
of  Mogul,  a  deputed  authority,  not  a  delegated  prerogative,  for  the  coinage  is  to  this 
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day  issued  in  his  name.  In  the  same  year  the  Company  acquired  the  Twenty-four 
Pergunnahs  as  Zemindars,  that  is,  subordinate  chiefs,  not  absolute  Sovereigns ;  and 
in  1753,  they  obtained  the  grant,  which  is  the  foundation  of  all  the  Sovereign  rights 
they  exercise  to  this  day.  Now  this  grant  can  never  be  considered  as  passing  an 
independent  sovereignty,  for  it  was  derived  from,  and  is  at  this  day,  to  a  certain 
degree,  subordinate  to  the  Great  Mogul,  and  can  carry  with  it  no  rights  to  the  Crown 
of  England,  but  such  as  were  previously  possessed  by  the  Mogul,  and  are  contained 
in  the  grant  itself.  It  is  not  pretended  that  the  right  of  escheat  was  ever  possessed 
by  the  Mogul,  and,  therefore,  such  a  right  could  not  pass  by  the  grant;  and  not 
being  in  the  grant,  nor  existing  previously  in  the  country,  how  can  it  be  said  to 
attach  on  the  land  when  possessed  by  the  Crown,  who  is,  as  already  shown,  but  the 
subordinate,  and  not  the  absolute.  Lord  of  the  fee.  The  Act  of  the  9th  Geo.  IV.,  cap. 
33,  clearly  takes  this  view,  for  it  speaks  of  others  than  British  subjects,  and  makes 
real  estates  in  the  hands  of  an  Executor,  assets  for  the  payment  of  simple  con- 
tract debts. 

II.  If  the  bequests  in  the  Will  of  Major-General  Martin  are  general,  and  not 
particular,  they  admit  the  application  of  the  doctrine  of  cy-pres.  The  Attorney- 
General  V.  Bisfiop  of  Oxford  [1  Bro.  C.C.  444],  does  not  apply,  for  there  was  no 
general  intention  indicated  by  the  Testator  in  that  case,  and  the  particular  one  could 
not  be  carried  [253]  into  effect.  But  we  contend  that  the  particular  object  in  this 
case  is  capable  of  being  effected,  and  if  that  be  not,  yet  there  is  sufficient  general 
intention  manifested  in  the  Will,  to  warrant  the  Court  applying  the  doctrine  of 
cy-pres.  The  argument  on  the  part  of  the  Appellants  is,  that  as  the  Master  has  found 
that  at  the  period  of  the  Testator's  death,  it  was  impossible  to  execute  the  charitable 
bequests,  therefore,  there  is  such  a  failure  as  to  prevent  the  application  of  the  doctrine 
of  cy-pres.  But  it  appears  from  the  first  article  of  the  Testator's  Will,  that  he  con- 
templated many  objects  with  reference  to  the  establishment  of  Constant ia  House,  and 
that  would  constitute  a  sufficient  general  purpose  of  charity  to  bring  the  bequests 
within  the  rule.  Assuming,  therefore,  that  to  be  the  case,  the  Court  would  have  no 
difficulty,  if  the  charity  of  Constantia  House  failed,  in  applying  the  funds  to  other 
charitable  purposes — Attorney-General  v.  Ironmongers'  Company  (2  Myl.  and  Keen, 
576),  which  was  decided  on  the  authority  of  the  Attorney-General  v.  The  Bishop  of 
Llar-daff.  In  both  these  cases,  certain  sums  were  given  for  the  redemption  of  British 
captives  in  Barbary ;  and  that  object  having  failed,  the  Court  held,  notwithstanding, 
that  the  fund  had  received  the  impress  of  charity,  and  decreed  the  funds  to  augment 
other  charities  named  in  the  Wills;  that  is  a  sufficient  authority  for  applying  the 
liberated  fund  given  by  Major-General  Martin  to  establish  Constantia  House,  in 
augmentation  of  the  other  institutions  directed  to  be  established  at  Calcutta  and 
Lyons. 

With  respect  to  the  manner  in  which  the  Supreme  Court  has  dealt  with  this  case 
on  the  re-hearing,  it  is  objected,  that  the  Court  had  no  power  to  make  the  reference 
to  the  Master,  after  his  previous  report  had  [264]  been  confirmed.  This  is  not 
inconsistent  with  the  practice  of  the  Court  of  Oiancery  here — Turner  v.  Turner  (1 
Swanst.  155 ;  see  authorities,  ib.).  It  is  always  open  to  the  Court,  on  the  hearing, 
if  it  is  not  satisfied  with  the  Master's  report,  to  direct  a  further  inquiry,  even  though 
the  report  has  been  confirmed;  and  where  such  report  is  plainly  contrary  to  tie 
evidence,  the  Court  would  be  bound  to  take  such  a  course;  and  that  which  it  could 
do  on  a  hearing,  it  is  equally  competent  to  do  on  a  re-hearing. 

By  the  decree  of  the  7th  May,  1831,  the  Supreme  Court  declared  its  own  inability 
to  carry  the  Lucknow  charity  into  effect,  "that  is,  upon  the  Master's  finding,  which 
was  confirmed ;  but  the  Master  not  having  found  that  the  Government  was  unable 
to  carry  the  charity  into  effect,  the  Court,  on  the  re-hearing,  directs  that  inquiry, 
and  upon  the  further  report  of  the  Master,  declared  the  charity  capable  of  being 
executed  by  the  Government,  that  is,  not  inconsistent  with  the  practice  prevailing 
here. 

But  if  the  Master's  first  report  is  to  be  held  conclusive,  the  funds  must  remain  in 
Court,  to  abide  the  possibility  of  the  Lucknow  charity  being  established,  and  cannot 
fall  into  the  residue,  as  contended  for  by  the  Appellants — Attorney-General  v.  The 
Bishop  of  Chester  (1  Bro.  C.C.  444).  The  charity  cannot  fail  for  want  of  a  Trustee : 
the  Court  will  supply  that.     With  respect  to  the  residue,  if  the  Testator  has  impressed 
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the  whole  of  his  estate  generally  with  a  charitable  object,  the  residue  must  follow  the 
same  course,  and  the  direction  for  accumulation  in  the  latter  clause  of  his  Will,  must 
be  referred  for  its  objects  to  the  former  part,  where  he  expresses  his  intention  of 
establishing  many  charities  in  connection  with  Constantia  House. 

[255]  The  Attorney-General  (Sir  John  Campbell),  and  the  Solicitor-General  (Sir 
Robert  Monsey  Rolfe),  for  the  Crown. 

The  Attorney-General. — ^Tlie  only  question  we  feel  it  necessary  to  argue  on  behalf 
of  the  Crown,  is  that  which  is  placed  first,  on  the  case  submitted  by  our  predecessors 
in  office,  respecting  the  effect  of  the  Testator,  Major-General  Martin,  being  an  alien, 
and  incapable  of  holding  lands;  and  the  proposition  which  I  shall  submit  to  the 
Court  on  behalf  of  His  Majesty,  is,  that  the  sovereignty  of  the  territories  held  by  the 
East  India  Company,  is  in  the  Crown  of  England,  and  that,  by  virtue  of  that 
sovereignty,  upon  the  death  of  Major-General  Martin,  the  real  property  of  which 
he  was  possessed,  escheated  to  the  Crown. 

The  importance  of  this  question,  though  overrated  aa  far  as  respects  this 
individual  case,  is  considerable ;  for  though  the  Crown  would,  in  case  your  Lordships 
shall  affirm  my  proposition,  be  in  all  probability  advised  to  grant  these  estates  for 
the  carrying  into  effect  the  general  intentions  of  the  Will,  so  far  as  such  intentions 
are  capable  of  being  performed,  yet  inasmuch  as  very  large  possessions  are  held  in 
India  by  aliens,  it  will  be  necessary,  should  the  decision  of  the  Supreme  Court  be 
upheld,  to  make  some  immediate  legislative  provision,  against  the  inconvenience 
which  would  otherwise  ensue. 

Now  we  submit,  that  though  the  Crown  could  not  have  taken  possession  of  Major- 
General  Martin's  estates,  he  being  an  alien,  during  his  life,  without  office  found,  yet 
that  on  his  death  they  revert  absolutely  to  the  Crown,  and  cannot  descend  to  his  heir. 
The  Regulations  of  1793,  already  alluded  to,  show  [266]  that  the  Governor- 
General  in  Council  has  the  power  of  permitting  or  prohibiting,  any  European  holding 
htnds  within  the  limits  of  the  town  of  Calcutta. 

The  Regulations  are  made  under  the  powers  conferred  by  Act  of  Parliament,  and 
are  in  fact  equivalent  to  Orders  in  Council  here;  the  effect,  therefore,  of  this  pro- 
hibition to  Europeans  to  hold  lands  without  the  licence  of  the  Governor-General, 
would  make  such  licence,  in  the  case  of  an  alien,  equivalent  to  letters  of  denization 
here;  and,  therefore,  unless  Major-General  Martin  had  obtained  such,  he  could  not 
legally  hold  lands  in  Calcutta. 

I.  The  law  disabling  aliens  from  holding  real  estates  was  necessarily  introduced, 
fo  instanti,  the  sovereignty  of  these  territories  became  vested  in  the  Crown.  At  that 
period  the  natives  and  inhabitants  became  subjects  of  Great  Britain,  and  the  lands, 
therefore,  in  their  hands  did  not  become  liable  to  escheat. 

To  ascertain  the  power  of  the  Crown,  we  must  look,  not  to  the  history  of  the 
Company,  as  an  association  of  Merchants  or  traders,  incorporated  for  the  purpose 
of  trade;  but  to  the  legislative  enactments  and  declarations  respecting  the  rights  of 
the  Crown.  That  the  sovereignty  of  the  territories  in  the  East  Indies  belonging  to 
the  Company,  is  in  the  Crown,  admits  of  no  doubt :  the  53  Geo.  III.,  c.  155,  recites 
that  the  privileges  conferred  on  the  East  India  Company,  should  be  without  prejudice 
to  the  undoubted  sovereignty  of  the  Crown  of  the  United  Kingdom ;  and,  in  the  95th 
lection,  it  is  provided  that  nothing  in  the  Act  contained  shall  extend  or  be  construed 
to  extend  to  prejudice  or  affect  the  undoubted  sovereignty  of  the  Crown  or  the  United 
Kingdom,  etc.,  in  and  over  the  said  territorial  acquisitions.  Now,  it  cannot  be  dis- 
puted that  these  [257]  territorial  acquisitions  were  originally  obtained  by  conquest, 
«nd  it  must,  therefore,  be  taken  that  since  the  13th  Geo.  III.,  c.  63,  passed  in  1793, 
the  Crown  nas  lield  this  territory  in  full  sovereignty. 

Admitting  the  general  position,  that  upon  the  conquest  of  a  Colony,  the  law 
remains  unchanged  until  the  will  of  the  Conquerors  is  expressed,  I  apprehend  that 
must  be  taken  as  between  subject  and  subject,  not  as  between  the  Sovereign  and  the 
•ubject,  and  that  consequently,  be  the  government  of  the  conquered  Colony  what  it 
may,  the  prerogative  law  is  necessarily  introduced  to  an  extent  sufficient  to  establish, 
and  preserve  allegiance  between  the  Conqueror  and  the  conquered ;  of  this  nature 
is  the  law  respecting  aliens,  which  is  not  a  feudal  law,  as  contended  on  behalf  of  the 
Appellants,  but  depending  upon  a  principle  of  national  or  civil  policy  (1  Bla.  Com. 
372),  which,  while  it  allows  aliens  to  have  property  in  all  that  is  moveable,  pr<>- 
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hibits  them  holding  lands,  because  tliej  owe  an  allegiance,  not  to  the  Crown  of 
England,  but  to  a  Foreign  power.  The  law  of  alienage  has  been  established, 
therefore,  for  the  purpose  of  preserving  the  allegiance  from  the  subjects  to  the 
Crown,  and  not  upon  the  feudal  sjbtem,  as  a  tenure  of  land. 

In  the  introduction  of  this  law  into  a  conquered  Colony,  the  same  rules  must 
apply  to  the  East  Indies  as  to  any  other  Colony,  as,  for  instance  in  America,  and 
there  it  is  admitted  that^aliens  cannot  hold  lands  (2  Chal.  Coll.  of  Opinions,  364). 
That  was  the  opinion  of  Sir  Fletcher  Norton,  in  1764.  Then  why  in  India  if  not 
in  Pennsylvania? 

II.  The  law  of  real  property  prevailing  in  England  has  been  introduced  into  the 
East  Indies,  and  the  law  of  alienage,  being  incident  to,  and  parcel  of,  that  law, 
[268]  has  been  established  with  it.  At  the  period  of  the  acquisition  of  the  territories 
in  the  East  Indies,  there  was  no  law  applicable  to  European  settlers.  The  Gentoo 
law  was  for  one  set  of  natives,  the  Mussulman  law  for  another;  but  there  was  no 
law  to  which  Christians  could  conform  ;  for  which  reason  the  original  settlers  must 
necessarily  have  carried  the  laws  of  England  with  them  (1  ChaL  Op.  194,  195). 

That  the  European  settlers  have  so  felt  and  acted,  is  evident,  from  their  having 
adopted  our  forms  of  conveyance,  by  lease  and  release,  availing  themselves  of  the 
Statute  of  Uses ;  and  the  Courts  holding  three  witnesses  to  the  devise  of  lands 
necessary,  have,  in  the  same  way,  introduced  the  Statute  of  Frauds. 

But  it  is  not  merely  by  the  acts  of  the  European  residents  themselves,  or  tlie 
decisions  of  the  Supreme  Courts,  that  the  English  law  has  been  introduced:  the 
Charters  granted  under  Acts  of  Parliament  from  1773  downwards,  all  establish  the 
same  fact:  by  them  Courts  of  justice  are  established,  having  jurisdiction  over  all 
persons,  without  discrimination,  within  certain  limits,  founded  on  the  same  principles 
and  administrating  the  same  laws  as  prevail  in  the  King's  Court  here.  Can  it  be 
said,  that  is  not  an  introduction  of  English  law?  The  application  of  the 
law  of  this  country  to  the  East  Indies  has  been  recognized  and  enforced  in  our  own 
country — Gardiner  v.  Fell  [1  Moo.  Ind.  App.  299],  Freeman  v.  FairUe  [1  Moo.  Ind. 
App.  305].  If,  therefore,  the  law  of  real  property,  as  prevailing  here,  is  introduced 
into  India,  as  these  authorities  establish,  the  heir,  to  take  property,  must  be,  accord- 
ing to  the  rule  of  law,  here ;  he  must  be  born  in  jure  matrimonia,  the  nearest  male 
descendant  of  the  whole  blood :  that  would  exclude  the  party  claim-[269]-ing  as 
heir-at-law  to  Major-Greneral  Martin,  if  he  died  intestate,  for  the  Testator's  brother, 
Louis  Martin,  was  only  of  the  half-blood.  But  Major-General  Martin  could  \\,&\e  do 
heir,  for,  not  having  received  letters  of  denization,  he  had  no  heritable  blood  in  him ; 
he  was  not  a  natural-born  subject,  and,  therefore,  the  land  is  escheated  to  the 
Crown,  that  is,  independent  of  the  law  of  alienage. 

With  respect  to  the  objections  urged  on  the  other  side:  first,  with  regard  to 
allowing  Armenians  to  hold  lands;  that  was  in  pursuance  of  an  agreement  made 
between  the  (government  and  Company  of  Merchants  trading  to  the  East  Indies,  of 
22nd  June,  1638,  whereby  it  was  agreed  that  Armenian  Merchants  should  have 
liberty  to  settle  in  any  of  tie  Company's  cities,  garrisons,  or  towns ;  and  to  buy,  sell, 
and  purchase  lands  and  houses.  Now,  independent  of  this  a^rreement,  if  the  East 
India  Company  intended  to  abrogate  the  prerogative  of  the  Crown,  it  could  have 
no  legal  eSect,  for  it  was  made  in  1 688,  when  they  were  mere  settlers  and  Merchants, 
and  had  nothing  like  a  Sovereign  power  or  authority. 

Then  with  respect  to  the  Charter  constituting  the  corporation,  to  be  composed 
of  a  certain  number  of  Aldermen,  all  of  whom  need  not  be  British  subjects,  no  real 
property  qualification  is  required :  that  might  have  given  ground  for  argument ; 
but  as  it  is,  it  is  only  a  Municipal  and  fiscal  regulation.  It  was  said  also,  that  there 
was  an  impossibility  of  granting  letters  of  denization:  but  how  is  that  proved? 
I  contend,  that  so  far  from  such  being  the  case,  the  Statute,  9  Geo.  IV.,  c.  33,  has 
expressly  pointed  at  such;  when  it  permits  British  subjects  and  "others"  to 
purchase  and  hold  lands  in  Calcutta,  such  others  must  be  those  who  can  [260] 
legally  hold  them,  and  they,  if  aliens,  can  only  in  strictness  lie  such  as  have  acquired 
letters  of  denization. 

Upon  the  authorities,  therefore,  in  this  country,  as  well  as  in  India,  I  contend 
that  the  Crown  is  entitled  to  the  lands  possessed  by  Major-General  Martin  at  his 
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decease,  and  that  this  Court  will  not  be  guided  bj  any  fancied  inconvenience  from 
establishing  and  giving  efEect  to  a  great  constitutional  principle. 

The  Solicitor-General  [Sir  Robert  Monsey  Rolfe]: — The  authorities  already 
stated,  as  well  as  the  Charter  giving  jurisdiction  to  the  Courts  to  hold  pleas,  real, 
personal  and  mixed,  all  conspire  to  prove  that  the  law  of  real  property,  as 
established  in  this  Country,  prevails  in  India,  and  to  confirm  the  decision  of  Lord 
Lyndburst,  in  Freeman  v.  Fairlie  [1  Moo.  Ind.  App.  305] ;  and  if  such  be  the  fact, 
the  impracticability  of  aliens  holding  lands,  being  a  parcel  of  that  law,  must  prevail 
in  the  East  Indies  also.  This  is  not  a  rule  of  tenure,  but  a  consequence  of  the  royal 
prerogative,  founded  upon  principles  of  State  policy  (Co.  Lit.  26 ;  Calvin's  case, 
7  Bep.  26).  Sherley's  case  in  Dyer  (2  Dyer,  144,  a)  (where  it  is  said  that  an  alien 
cannot  purchase  Copyhold  lands,  because  he  hath  no  power  to  retain  them,  unless 
wholly  for  the  King,  and  the  King  cannot  hold  of  any  one,  and,  therefore,  if  be 
purchase,  it  must  escheat  to  the  Lord,)  is  relied  upon,  as  opposed  to  the  doctrine 
of  Lord  Coke ;  but  that  case  is  not  good  law ;  it  is  questioned  whenever  cited.  If 
an  alien  purchase  land,  it  escheats  to  the  Crown  notwithstanding,  and  that,  even 
though  it  be  Copyhold.     Holland's  case  (Style's  Reports,  p.  20). 

[261]  The  grounds  upon  which  this  law  respecting  aliens  rests,  are  stated  in 
Holland's  case  [Style,  p.  20],  by  Lord  Hale,  thus : — "  The  reason  why  an  alien  may  not 
purchase  lands  is,  because  that  the  Kingdom  might  not  be  impoverished  thereby, 
by  transporting  the  revenues  of  the  land  into  a  Foreign  country,  and  putting  a 
part  of  it,  under  the  subjection  of  a  Foreign  prince;  it  is,  therefore,  a  reason  of 
Stat«  policy,  applicable  as  well  to  the  territories  of  the  Crown,  within  its  own 
dominions,  as  those  situated  in  our  Countries,  and  which  have  by  Conquest  or  Treaty, 
become  part  of  its  possessions."  The  Statute  32  Hen.  VIII.,  c.  16,  s.  13,  concerning 
strangers,  enacts,  "  that  no  strangers,  except  denizens,  may  take  any  lease  of  any 
dwelling-house  or  shop,  within  the  realm,  or  in  any  other,  the  King's  dominions, 
part  of  the  possessions  of  this  country." 

At  that  time,  Calais,  and  the  Norman  Isles,  Guernsey  and  Jersey,  were  part  of  the 
possessions  of  this  country ;  could  it  be  contended  that  that  Act  did  not  apply  to 
them,  as  well  as  the  British  Isles? 

lie  opinion  of  Sir  Fletcher  Norton,  already  cited,  shows  that  the  law  is  equally 
applicable  to  all  Colonial  possessions  of  the  Crown ;  the  Acts  of  Parliament  to  which 
he  refers,  the  13  Geo.  II.,  c.  7,  and  2  Geo.  III.,  c.  25,  were  passed  with  a  view 
of  encouraging  Foreigners  in  America,  but  they,  in  no  respect,  alter  the  disqualifica- 
tions of  aliens  to  hold  lands,  without  letters  of  denization,  or  some  equivalent. 

The  13  Geo.  lU.,  c.  14,  entitled,  "  An  Act  to  encourage  the  subjects  of  Foreign 
States  to  lend  money  upon  the  security  of  freehold  or  household  estates,  in  any 
of  His  Majesty's  Colonies,  in  the  West  Indies,  and  to  render  those  securities,  granted 
to  such  aliens,  effectual  for  recovering  payment  of  the  money  so  to  be  [262] 
lent,  by  sale  of  such  freehold  or  household  estates ; "  was  passed  in  consequence 
of  the  alarm  prevailing  after  the  war  of  1763,  that  we  had  not  capital  sufficient  to 
manage  the  transactions  in  our  Colonies.  It  recites  that  doubts  had  arisen  whether, 
as  the  law  then  stood,  any  security,  in  the  nature  of  a  mortgage,  granted  to  a 
Foreigner  or  alien,  or  to  any  person  in  trust  for  him,  could  be  made  effectual  against 
such  estate,  for  recovering  the  money  lent  thereon ;  and  that  no  Foreigner  or  alien, 
as  the  law  then  stood,  could  bring  or  prosecute  any  suit  for  the  recovery  of  money, 
in  any  Court  of  law  or  equity  within  His  Majesty's  dominions,  at  a  time  when  the 
State  of  which  such  alien  is  a  natural-born  subject,  is  at  war  with  this  Kingdom ; 
and  then,  in  order  to  remove  such  doubts,  and  to  encourage  Foreigners  to  lend 
mon^  on  the  security  of  estates  so  situated,  it  is  enacted,  by  the  2nd  section — 
"  That  in  case  of  non-payment  of  money  so  lent,  suits  may  be  brought  at  common  law, 
for  the  recovery  of  damages,  or  in  the  Court  of  Chancery  for  the  Colony,  and  the 
Plaintiff  shall  be  entitled  to  a  like  remedy  for  recovery  as  a  British  subject; "  and 
by  the  3rd  section,  power  is  given  to  the  Court  of  Chancery,  to  order  sale  of  the 
mortgaged  premises,  as  in  cases  where  the  mortgagor  had  consented  to  a  sale. 

Now  the  provisions  of  this  Statute  are,  not  that  an  alien  is  to  take  possession  of 
the  land  so  mortgaged,  but  that  the  Court  shall  take  care  that  it  is  sold,  and 
there  is  no  authority  to  be  found,  more  distinctly  recognizing  the  doctrine  respecting 
the  inabili^  of  ^iens  to  hold  InnHa  in  onr  Colonies,  thwn  in  tha  anactments  of  thitt 
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Statute;  and  looking  at  the  state  of  the  law,  anterior  to  the  passing  of  this  Act, 
recognized  and  recited  by  the  Act,  it  is  quite  clear  that  the  Legislature  [263] 
intended  to  leave  this  doctrine  unimpeached,  and  by  the  declaratory  part  of  the  Act, 
have,  in  fact,  strengthened  and  confirmed  it. 

The  Act,  c.  26,  of  the  same  year,  which  was  passed  to  explain  the  two  former 
Acts  of  the  13  Geo.  II.,  c.  7,  and  2  Geo.  III.,  c.  25,  has  in  no  way  varied  the  effect  of 
the  previous  Act. 

With  regard  to  the  objections  urged  by  the  Appellants,  that  there  is  no  machinery 
by  which  this  law  can  be  carried  into  effect,  that  would  apply  equally  to  many  of  our 
Colonies,  for,  except  the  Supreme  Court,  there  is  no  other  Court  of  Exchequer ;  but 
that  is  not  a  ground  of  objection  which  is  tenable;  it  cannot  be  a  bar  to  the  pre- 
rogative of  the  Crown,  which  will,  if  it  think  fit,  readily  create  means  to  enforce  its 
claim;8,  if  those  means  do  not  at  present  exist ;  then,  as  respects  the  obtaining  letters 
of  denization,  it  is  said  by  the  Appellant's  Counsel,  that  no  such  letters  have  ever 
been  required  for  aliens  resident  in  India,  and  that  there  is  no  mode  of  obtaining 
such:  that  again,  is  a  fallacy;  letters  obtained  from  the  Home  OfSce  here,  would 
be  just  as  good  for  the  purpose  of  holding  lands  in  India,  or  in  one  of  the  Colonies, 
as  in  this  country  itself;  there  is  no  such  thing  as  partial  letters  of  denization; 
tliey  are  in  their  very  nature  general,  and  must  extend  to  all  the  dominions  of  ibe 
Crown. 

.  It  is  not  fairly  put,  when  it  is  said  that  the  enforcing  this  rule  of  the  law  now,  is 
a  breach  of  faith;  the  abstaining  from  such  a  claim  on  the  part  of  the  Crown, 
may  have  been  accidental,  and  probably  arose  from  there  being  no  Crown  law-ofiScer 
in  the  Presidencies,  the  Advocate-General  being  the  officer  of  the  Company,  not  of 
the  Crown ;  but  the  absence  of  asserting  the  prerogative,  is  no  bar  to  it,  when  it 
[264]  comes  in  question,  and  those  who,  like  Major-General  Martin,  being  aliens, 
having  purchased  lands  under  such  disabilities,  must  abide  the  consequences  of  their 
own  acts ;  it  is  an  evil,  which,  if  found  to  press  hard,  the  Legislature  can  remedy 
without  difficulty. 

In  the  case  of  Gabriel  Vrignon,  cited  from  the  records  of  the  Supreme  Court, 
it  cannot  be  contended  that,  because  no  claim  was  made  on  the  part  of  the 
Crown,  or  no  notice  taken  by  the  Supreme  Court,  the  prerogative  of  the  Crown  is 
barred,  when  it  comes,  in  another  case,  to  be  asserted ;  the  case,  however,  proves  too 
much,  for  the  peace  with  France  was  only  in  1815 ;  he  must  have  been,  at  the  time 
of  making  his  Will,  an  alien  enemy,  and  it  cannot  bo  contended  that  an  alien  enemy 
could  have  any  legal  title  in  lands;  the  same  rule  applies  to  Major-General  Martin  ; 
he  died  in  1800;  either  it  must  be  presumed  that  he  obtained  letters  of  denization, 
or  he  was  an  alien  enemy,  and  as  such,  incapable  of  holding  lands.  The  Act  of  9 
Geo.  IV.,  c.  33,  known  as  Mr.  Fergusaon's  Act,  has  been  fuUy  conmiented  on  by  the 
Attorney-General :  I  entirely  agree  in  his  observations ;  but  I  rely  especially  upon 
the  13  Geo.  III.,  c.  14,  conceiving  that  no  sound  distinction  can  be  made  between  the 
Colonies  of  the  Crown  in  the  West  India  isles,  and  its  possessions  in  the  territory 
of  Asia ;  and  I  submit,  with  great  confidence,  that  the  lands  of  Major-General  Martin, 
situate  in  Calcutta,  or  within  the  Presidencies  of  Fort  William,  or  the  provinces 
subject  thereto,  are  forfeited,  and  must  be  declared  to  have  escheated  to  the  Crown. 

Mr.  Tinney,  in  reply : — The  inconvenience  of  applying  the  laws  respecting  aliens 
to  the  East  Indies,  is  admitted  on  all  hands,  but  [266]  the  law-officers  of  the  Crown 
say  it  can  he  remedied,  by  the  Crown  granting  the  funds,  in  this  particular  case, 
to  the  objects  contemplated  by  Major-General  Martin  in  his  Will,  and  preventing, 
by  legislative  enactment,  a  similar  inconvenience  occurring  again ;  and  they  hold 
out  a  reasonable  expectation,  that  that  course  will  be  adopted  here,  if  your  Lordships 
shall,  in  this  respect,  affirm  the  decision  of  the  Court  below. 

However  satisfactory  to  the  parties  such  a  promise  may  be,  it  is  better  to  have 
the  limits  of  this  branch  of  law  well  defined,  for  it  is  impossible  to  say,  in  what  cases  it 
may  not  be  applicable,  if  allowed  here ;  it  is  admitted  that  the  rule  cannot  extend 
beyond  the  lands  in  Calcutta,  and  the  Mof ussil ;  the  lands,  therefore,  in  Lucknow, 
are  not  affected  by  it. 

No  authority  of  any  kind  has  been  produced,  to  show  that  the  escheat  to  the 
Crown,  in  the  case  of  alienage,  is  any  other  than  a  rule  of  Municipal  law ;  if  it  were 
otherwise,  it  would  prevail  in  other  countries  than  England ;  in  the  Canadas,  there- 
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fore,  it  might  be  expected,  but  there,  the  old  French  law,  the  Droit  (TAubaine,  which 
repudiates  our  law  of  alienage,  prevails,  and  though  at  his  death,  the  lands  of  an 
alien  go  to  the  Crown,  yet  he  can  hold  them  during  his  life.  The  authorities  referred 
to  bj  Blackstone,  toI.  i,  372,  confirm  this  view,  and  show  that  by  the  Civil  law,  no 
such  prerogative  as  that  contended  for,  ezist«d.  By  the  Mahomedan  law,  aliens 
may  hold  lands.  The  escheat  of  a  Copyhold,  in  the  possession  of  an  alien  cannot 
be;  it  is  contrary  to  the  case  in  Styles,  where  a  beneficial  interest  in  Copyholds 
was  seized  under  inquisition,  and  the  judgment  was  removeas  manus;  the  Judges 
said  that,  inasmuch  as  it  was  a  mere  beneficial  interest,  the  l^al  estate  could  not 
go  to  the  [266]  Crown,  and  from  that  time  to  this,  there  has  been  no  decision  touch- 
ing this  point  of  Copyhold  law. 

The  argument  on  behalf  of  the  Crown,  assumes,  that  if  any  part  of  the  law  of 
real  property  is  introduced,  the  law  respecting  aliens  must  necessarily  follow; 
that  is  not  a  sound  conclusion,  nor  is  it  warranted  by  the  authorities  cited  (1  Bla. 
Com.,  108),  it  must  appear  itself  to  have  been  introduced,  being  not  a  rule  of  tenure, 
but  a  municipal  regulation. 

The  Charters  of  Geo.  I.  and  II.  recite  that  Foreigners  have  settled  within  the 
territories  belonging  to  the  Company;  that  can  mean  nothing  else  than  that  they 
have  become  residents,  and  if  so,  purchasers  and  owners  of  houses  and  lands ;  the 
Charter  under  13  Geo.  III.,  c.  63,  is,  in  fact,  the  first  introduction  of  English  law 
into  the  East  Indies;  but  it  is  chiefly  for  the  purpose  of  establishing  Courts  of 
justice,  that  that  Charter  was  granted,  and  nothing  is  said  in  it  respecting  the 
special  introduction  of  any  particular  branch  of  the  laws  of  this  country.  It  pro- 
vides, moreover,  that  such  Courts  shall  exist,  only  so  long  as  the  Company  shall 
continue  in  possession  of  their  territorial  acquisitions.  By  the  38  Regulation  of 
1793,  sec.  3,  it  is  provided,  "  that  no  European,  of  whatever  nation  or  description, 
shall  purchase  real,  or  occupy  directly,  or  indirectly,  any  land  out  of  the  limits 
of  the  town,  of  Calcutta,  without  the  sanction  of  the  Governor-General  in  Council." 
Now,  if  an  alien  could  not  hold  lands  before  this  Regulation,  what  necessity  was  there 
for  itt 

The  Act  of  the  9  Geo.  IV.,  c.  33,  which  is  known  as  Mr.  Fergusson's  Act,  and  which 
makes  real  property  in  the  possession  of  Europeans  and  others,  not  being  [267] 
Mahommedans  or  Gentoos,  assets  for  the  payment  of  simple  contract  debts,  affords 
the  strongest  argument  in  favour  of  the  Appellants ;  for  the  strained  construction 
which  has  been  attempted  to  be  given  to  the  word  "  others,"  as  meaning  other 
European  aliens,  who  have  acquired  letters  of  denization,  and  for  which  the  Counsel 
for  the  Crown  are  indebted  to  the  suggestion  of  the  Court,  can  never  be  supported ; 
according  to  the  English  law  of  alienage,  an  alien  cannot  die  seised  or  entitled,  but 
the  words  of  the  Act  are — "  shall  die  seised  or  entitled ; "  there  is  nothing  in  the 
Act  to  distinguish  any  of  the  various  denominations  of  residents  in  India,  not  be 
Europeans,  Mahomedans,  or  Gentoos,  all  of  whom  are  included  under  the  word 
"others," — Parsee,  Armenians,  Burmese,  Frenchmen,  Chinese,  etc. 

With  respect  to  the  Act  of  Henry  VIII.  [32  Hen.  VIII.  c.  16,  s.  13],  cited  by  the 
Solicitor-General,  that  is  strongly  in  my  favour,  for  the  words  they  used  are, 
"  within  this  realm,  or  any  other  of  the  King's  dominions."  Now  this  is  a  legis- 
lative recognition  that  the  Colonies  are  not  part  of  the  Kingdom,  but  are  other 
dominions,  and  Blackstone  says,  respecting  those  territories  which  belong  to  the 
Crown,  but  which  are  no  part  of  the  Kingdom, — "  the  Common  law  of  England  has 
no  allowance;  they  being  no  part  of  the  mother  country,  but  distinct,  though 
dependent,  dominions  "  (voL  i.  108) ;  the  law  of  alienage,  therefore,  could  not  prevail 
in  them  at  the  time  of  passing  the  Act  The  Statutes,  13  Geo.  II.,  c.  7,  and  2  Geo. 
in.,  c.  14,  and  25,  only  prove  that  doubts  existed  with  regard  to  the  law  of  alienage 
in  our  American  Colonies,  and  were  passed  to  encourage  Foreigners  to  make  loans, 
by  providing  special  and  extraordinary  means  for  their  security.  The  Solicitor- 
General's  argument,  that  these  [268]  Acts,  either  directly  or  indirectly,  prove  that 
aliens  could  not  hold  lands  in  our  Colonies,  is  not  supported  by  the  extraordinary 
remedies  there  given.  The  argument  of  the  Attorney-General  is,  that  aliens  cannot 
hold  lands  in  India,  because  they  have  no  inheritable  blood :  they  cannot,  therefore, 
transmit  them :  but  that  is  no  ground  of  objection ;  a  Bastard,  in  this  country,  has 
no  inheritable  blood,  yet  no  one  doubts  but  that  if  seized  in  fee,  he  can  transmit  bi^ 
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estate  by  Will.  In  what  respect  does  the  condition  of  Major-General  Martin,  an 
alien  by  birth,  but  admitted  and  declared  by  the  decree  of  the  Court,  to  be  entitled 
to  hold  lands  in  India,  and  devising  the  same  by  Will,  differ?  Against  the  finding 
of  the  Court,  no  question  was  raised,  and  it  cannot  now,  as  an  after  thought,  be 
impeached;  Major-General  Martin  must  be  presumed  to  have  been  legally  entitled, 
and  to  have  acquired  a  licence  to  hold  lands,  in  pursuance  of  the  Regulations. 

II.  With  regard  to  establishment  of  the  College  at  Lucknow :  The  rule  of  the 
Court  of  Chancery  here  is,  that  it  does  not  interfere  in  the  execution  of  a  Foreign 
charity  j  and  the  doctrine  of  ry-pres  does  not  apply  to  such  cases.  The  Master,  after 
a  second  reference,  has  found,  that  the  Supreme  Court  cannot  carry  that  part  of  the 
Testator's  Will  into  effect ;  that  finding  is  confirmed,  and  a  decree  made  thereon : 
that,  therefore,  is,  in  effect,  a  declaration  by  the  Court,  that  the  charity  cannot  be 
established ;  and  any  new  inquiry  is  inconsistent  with  that  decree,  Morgan  v.  Evang 
(8  Bligh.,  N.S.,  777,  797,  819).  But,  suppose  it  otherwise,  how  can  the  Court  give 
effect  to  the  charity?  Upon  the  further  report  obtained,  the  Master  rinds,  that  the 
Government  is  willing  to  receive,  and  apply  such  sums,  as  the  Court  shall  de-[269]- 
cide,  applicable  to  the  charity.  In  the  first  place,  that  is  not  a  finding,  that  the 
Government  can  give  effect  to  the  charity;  and,  in  the  next  place,  if  it  were,  it  is 
not  such  a  mode  of  giving  effect  to  it,  as  the  Court  could,  or  ought  to,  sanction. 
What  security  can  the  Court  have,  that  the  charity  will  ever  be  established ;  or,  if 
established,  will  be  permanent?  The  Supreme  Court  can  exercise  no  control  over  the 
Governor-General ;  nor  can  the  Government  ensure  the  existence  of  the  charity  for 
one  moment,  after  it  has  parted  with  the  funds.  The  case  of  Attorney-General  v. 
Bishop  of  Chester  [1  Bro.  C.C.  444],  was  a  prospective  charity:  the  fund  was  to 
be  applied,  if  a  certain  state  of  things  ever  took  place;  and  the  Court  necessarily 
retained  possession  of  the  fund,  to  wait  the  happening  of  the  event  contemplated. 
That  is  not  the  case  here.  The  College  at  Lucknow  is  not  to  be  established  upon  a 
future  contingent  event;  but  it  is  directed  to  be  founded,  and  established,  im- 
mediately. In  the  Attorney-Gen^^  v.  Lepine  (2  Swanst.  181),  a  reversionary 
estate,  bequeathed  to  the  Minister  and  Church  officers  of  a  parish  in  Scotland,  for 
charitable  purposes,  was  directed  to  be  invested  in  stock,  in  the  name  of  the 
Accountant-General,  and  the  dividends  to  be  paid,  from  time  to  time,  to  the  minister 
and  church  officers  of  the  parish :  but  the  Courts  of  Scotland,  having  jurisdiction 
to  administer  the  charity,  an  order,  confirming  the  Master's  report,  in  approbation 
of  a  scheme,  was  reversed.  In  the  Attorney-General  y.  Stephens  (3  Myl.  and  Keen, 
347),  the  Court  proceeded  only  so  far  as  to  appoint  a  Trustee  of  a  fund  bequeathed 
to  a  Foreign  charity :  it  did  not  pretend  to  appoint  a  scheme ;  but  simply,  upon  the 
well-known  principle  of  the  Court,  that  a  trust  never  fails  for  want  of  a  Trustee,  it 
appointed  one  in  the  [270]  room  of  the  British  Consul-General  and  treasurer  of  the 
British  contribution  fund  in  Lisbon,  whose  office,  at  the  decease  of  the  Testator,  no 
longer  existed.  That  is  wholly  inapplicable  to  the  case  now  before  the  Court. 
There  is  no  want  of  a  Trustee  here,  because,  in  fact,  there  is  no  trust  to  execute.  The 
King  of  Oude  does  not  claim  the  fund :  there  is  no  hand  to  pay  it  to :  it  must,  there- 
fore, fall  into  the  general  funds  of  the  Testator,  and  form  part  of  the  residue.  The 
doctrine  of  ey-pres  cannot  be  applied  to  a  Foreign  charity :  the  King's  sign  manual 
cannot  operate  beyond  the  jurisdiction  of  the  King's  Courts :  there  is  no  principle, 
or  decision,  for  such  a  proposition.  Upon  the  authority  of  the  Attorney-General 
V.  The  Ironmongers'  Gompan/y  [2  My.  and  K.  576],  the  third  part  of  the  residue,  set 
apart  for  the  College  at  Lucknow,  if  it  does  not  go  to  the  next  of  kin,  must  go  to 
augment  the  several  charities  mentioned  in  the  Will.  The  Mayor  of  Lyons  would, 
in  such  case,  be  entitled  to  a  moiety  of  such  third. 

Lord  Brougham  (February  22,  1837). — The  first,  and  by  far  the  most  important, 
question,  brought  before  us,  in  this  case,  is,  whether  or  not  the  Testator,  being  an 
alien,  could  devise  his  real  property :  in  other  words,  whether,  or  not,  that  portion 
of  the  English  law,  which  incapacitates  aliens  from  holding  real  estates  to  their 
own  use,  and  transmitting  it,  by  descent  or  devise,  extends  to  Calcutta,  and  to  the 
MofuBsil. 

As  the  argument,  for  its  extending  to  Calcutta,  is  very  much  stronger  than 
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that  for  its  extending  to  the  Mofussil,  it  may  be  well  to  consider  the  former  in  the 
first  place. 

It  is  agreed,  on  all  hands,  that  a  Foreign  settlement,  [271]  obtained  in  an 
inhabited  Country,  by  conquest,  or  by  cession  from  another  Power,  stands  in  a 
different  relation  to  the  present  question,  from  a  settlement  made  by  colonizing, 
that  is,  peopling  an  uninhabited  Country. 

In  the  latter  case,  it  is  said,  that  the  subjects  of  the  Crown  carry  with  them  the 
laws  of  England,  there  being,  of  course,  no  lex  loci.  In  the  former  case,  it  is 
allowed,  that  the  law  of  the  Country  continues  until  the  Crown,  or  the  Legislature, 
change  it.  This  distinction,  to  this  extent,  is  taken  in  all  the  Books :  it  is  one  of  the 
rii  propositions,  stated  in  Campbell  t.  Hall  [Cowp.  204 ;  Lofit.  655],  as  quite  clear, 
and  no  matter  of  controversy  in  the  case.  And  it  had  been  laid  down,  in  Calvin's 
case;  in  IhUt(m  v.  Howell  (Shower,  Pari.  Ca.  24);  in  Blankard  v.  Galdy  (Salk  411), 
by  Lord  Holt,  delivering  the  judgment  of  the  Court ;  and  nowhere  more  distinctly, 
and  accurately,  than  in  the  decision  of  this  Court  (Anon. — 2  P.  Will.  75).  Two 
limitations  of  this  proposition  are  added,  to  which  it  may  be  material  that  we  should 
attend.  One  of  these  refers  to  conquests,  or  cessions.  In  Ccilvin'g  case  [7  Co.  1], 
an  exception  is  made  of  infidel  countries;  for  which,  it  is  said,  in  Dviton  v. 
Bowtll  [Show.  P.C.  24],  that,  though  Lord  Coke  gives  no  authority,  yet  it  must  be 
admitted,  as  being  consonant  to  reason.  But  this  is  treated,  in  terms,  as  an 
"  absurdity,"  by  the  Court,  in  Campbell  v.  Hall  [Cowp.  204 ;  Lofift.  655] :  the  other 
limitation  refers  to  new  plantations.  Mr.  Justice  Blackstone  (1  Bl.  Com.  106) 
says,  that  only  so  much  of  the  English  law  is  carried  into  them,  by  the  settler,  as 
is  applicable  to  their  situation,  and  to  the  condition  of  an  infant  Colony.  And 
Sir  WiUiam  Grant,  in  Th«  AttorneytGeneral  v.  Stewart  (2  Mer.  161),  applies  the 
lame  exception,  even  to  the  case  of  conquered  or  ceded  territories,  into  which  the 
Idiglish  [272]  law  of  property  has  been  generally  introduced.  Upon  this  ground, 
he  held  that  the  Statute  of  Mortmain  does  not  extend  to  the  Colonies  governed  by 
the  English  law,  unless  it  has  been  expressly  introduced  there;  because  it  had  its 
origin  in  a  policy  peculiarly  adapted  to  circumstances  of  the  mother  Country. 

Then,  is  Calcutta  to  be  considered  as  an  uninhabited  district  settled  by  English 
rabjects,  or  as  an  inhabited  district  obtained  by  conquest  or  cession?  If  it  falls 
within  the  latter  description,  has  the  English  law.  incapacitating  aliens,  ever  been 
introduced  ?  If  that  law  has  never  been  introduced,  has  there  been  such  an  introduc- 
tion of  the  English  law,  generally,  that  those  parts,  which  have  been  introduced, 
draw  along  with  them  the  law  touching  aliens  t  An  answer  to  these  three  questions, 
if  it  do  not  exhaust  the  argument,  seems  to  carry  us  sufficiently  near  to  the  con- 
clusion at  which  we  seek  to  arrive ;  and  it  will  include  a  consideration  of  the  only 
reason  for  the  proposition  upon  which  the  judgment  below  is  mainly  rested,  viz., 
that  the  royal  prerogative  extends  necessarily  and  immediately,  to  all  acquisitions, 
however  made,  and  that  the  forfeiture  of  aliens'  real  estate  is  parcel  of  that 
pren^ative. 

I.  The  district  on  which  Calcutta  is  built,  was  obtained  by  purchase,  from  the 
Xabob  of  Bengal,  the  Emperor  of  Hindostan's  Lieutenant,  at  the  very  end  of  the 
17th  century.  The  Company  had  been  struggling  for  nearly  100  years,  to  obtain 
a  footing  in  Bengal,  and  till  1696,  they  never  had  more  than  a  Factory  hf  re  aiid 
there,  as  the  French,  Danes,  and  Dutch  also  had.  Till  1678,  their  whole  object  was 
to  obtain  the  power  of  trading,  and  it  was  only  then  that  they  secured  it,  by  a  Firman 
from  the  Emperor;  from  that  year,  till  1696,  they  in  vain  applied  to  the  uitive 
Government,  [273]  for  leave  to  fortify  their  Factory  on  the  Hoogley,  and  it  was 
only  then  that  they  made  a  fortification,  acting  upon  a  kind  of  half  consent,  given  in 
•n  equivocal  answer  of  the  Nabob ;  encouraged  by  the  protection  which  they  were 
thus  enabled  to  afford  the  natives,  many  of  them  built  houses,  as  well  as  the  English 
subjects ;  and  when  the  Nabob,  on  this  account,  was  about  to  send  a  Kadi  or  Judge, 
to  administer  justice  to  those  natives,  the  Company's  servants  bribed  him,  to  abstain 
from  this  proceeding.  Some  years  afterwards  the  Company  obtained  a  grant  of 
more  land  and  villages  from  the  Emperor,  with  renewed  permission  to  fortify  their 
Factories ;  during  all  this  period,  tribute  was  paid  to  the  Emperor,  or  his  oflBcer, 
the  Nabob ;  first,  for  leave  to  trade,  afterwards  as  Zemindars,  under  the  Emperor : 
and  in  1757,  the  year  memorable  for  the  battle  of  Plassey,  the  Treaty  with  Jaffier 
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Ally,  indemnifying  them  for  their  losses,  ceding  the  French  possessions,  and  securing 
their  rights,  and  binding  them  to  pay  their  revenues  like  other  "  Zemindars." 
Eigbl  years  later,  they  likewise  received  from  the  native  government,  a  grant  of 
the  Dewanny,  or  receivership  of  Bengal,  Bahar,  and  Orissa ;  and  of  their  subsequtnt 
progress  in  power,  it  is  unnecessary  to  speak;  enough  has  been  said  to  show  that 
the  settlement  of  the  Company  in  Bengal  was  effected  by  leave  of  a  regularly 
established  Government,  in  possession  of  the  Country,  invested  with  the  rights  of 
sovereignty,  and  exercising  its  powers :  that  by  permission  of  that  Government, 
Calcutta  was  founded,  and  the  Factory  fortified,  in  a  district  purchased  from  the 
owners  of  the  soil,  by  permission  of  that  Government,  and  held  under  it  by  the 
Company,  as  subjects  owing  obedience,  as  tenants  rendering  rent,  and  even  as  officers, 
exercising,  by  [274]  delegation,  a  part  of  its  administrative  authority.  At  what 
precise  time,  and  by  what  steps,  they  exchanged  the  character  of  subjects  for  that 
of  Sovereign,  or  rather,  acquired  by  themselves,  or  with  the  help  of  the  Crown,  and 
for  the  Crown,  the  rights  of  sovereignty,  cannot  be  ascertained ;  the  sovereignty 
has  long  since  been  vested  in  the  Crown,  and  though  it  was  at  first  recognized  iu 
terms  by  the  Legislature,  in  1813,  the  Statute  53  Geo.  III.,  c.  155,  s.  95,  is  declaratory, 
and  refers  to  t^e  sovereignty  as  "  undoubted,"  and  as  residing  in  the  Crown ;  but 
it  is  equally  certain,  that  for  a  long  period  of  time  after  the  first  acquisition  no 
such  rights  were  claimed,  nor  any  acts  of  sovereignty  exercised ;  and  that  during 
all  that  time  no  Blnglish  authority  existed  there,  which  could  affect  the  land,  or 
bind  any  but  English  subjects.  The  Company  and  its  servants  were  then  in  the 
situation  of  the  Smyrna,  or  the  Lisbon  Factories,  at  the  present  time. 

II.  The  next  question  is,  has  the  English  law,  incapacitating  aliens,  ever  been 
introduced !  It  follows  from  what  has  been  observed,  not  only  that  Calcutta  was  a 
district  acquired  in  a  country  peopled,  and  having  a  Government  of  its  own,  but 
that,  for  a  long  course  of  time,  no  such  law  as  that  which  incapacitates  aliens,  could 
be  introduced,  any  more  than  it  could  now  be  introduced  into  such  part  of  the 
Asiatic,  or  Portuguese  territory,  as  those  Factories  may  occupy.  But  even  where 
the  sovereignty  rested  in  the  Crown,  there  is  every  argument  of  probability,  against 
a  law  being  introduced,  so  inapplicable  to  the  circumstances  of  the  settlement.  Sir 
William  Grant's  reasons  for  confining  the  Mortmain  Act  to  England,  have  a  manifest 
application  to  this  case ;  for  though  they  are  mainly  drawn  from  the  provisions  of 
that  Act  being  adapted  to  [275]  the  peculiar  circumstances  of  the  mother  country, 
they  plainly  proceed  upon  the  assumption,  that  the  intention  of  the  Legislature  to 
confine  the  operation  of  the  Act  may  be  gathered  from  thence;  and  it  should  seem 
that  such  intention  is  even  more  directly  to  be  gathered  from  the  fact,  that  the 
provisions  in  question  are  manifestly  inapplicable  to  the  circumstances  of  the 
settlement.  At  whatever  time  the  sovereignty  was  acquired,  and  the  power  of 
introducing  the  alien  law  became  vested  in  the  Crown,  the  real  property  in  Calcutta 
must  have  been  held  indiscriminately  by  subjects  and  Foreigners;  the  sudden 
application  of  such  a  law  is,  in  the  highest  degree,  improbable,  because  it  would 
work  great  inconvenience,  and  grievous  injustice;  but,  if  the  sovereignty  was 
gradually  acquired,  if  the  transition  of  the  Company  from  the  state  of  subjects 
under  the  Mogul,  to  an  independent  authority,  was  slowly  made,  by  imperceptible 
steps,  the  introduction  of  the  alien  law  became  still  more  improbal>le;  for  no  act 
could  then  be  done  by  the  party  obtaining  the  dominion,  nor  any  stipulation  made 
by  the  party  becoming  subjects,  to  secure  the  right  of  the  one,  or  restrain  the  power 
of  the  other.  This  may  always  be  done  where  a  conquest,  or  cession,  at  once  vests  the 
sovereignty  of  a  district  in  one  State,  which  had  previously  belonged  to  another; 
the  Treaty  may  ascertain,  and  almost  always  does  ascertain,  the  relative  right  of 
the  parties,  as  to  the  property  of  the  Country;  but  in  the  present  case,  no  such 
definition  could  possibly  take  place ;  and  this  exceedingly  increases  the  improbability 
of  such  a  law  having  been  introduced  at  all. 

Nor  does  the  argument  rest  here ;  the  well-known  facts  are  wholly  inconsistent 
with  the  supposition  that  this  law  ever  was  in  operation,  and  the  acts  of  the  [276] 
Sovereign  power,  the  Legislative  acts  of  the  Crown,  and  of  those  to  whom  its  authority 
is  delegated,  and  the  Acts  of  the  Parliament  itself,  plainly  proceed  upon  the  footing 
of  this  law  never  having  extended  to  Bengal. 

The  facts  must,  of  necessity,  be  numerous,  and  of  constant  occurrence,  for  every 
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Foreigner  holding  a  house  by  lease,  or  by  freehold  tenure,  afiords  an  instance  of 
the  law  not  being  in  operation ;  and  no  instance  has  been  produced, — indeed  it  is 
agreed  on  all  hands,  that  no  instance  has  ever  existed, — of  a  forfeiture  to  the  Crown 
for  this  cause.  There  is  no  such  a  thing  known  in  those  parts  as  an  inquisition  of 
o£Sce,  or  any  analogous  proceeding,  or  any  proceeding  whatever,  for  entitling  the 
Crown,  or  those  exercising  its  delegated  authority,  to  the  real  estate  or  chattels  real 
of  aliens,  within  the  district.  When  those  Foreigners  die,  their  real  estates  have 
descended  to  their  heirs,  or  been  taken  by  their  devisees,  or  been  administered  as 
assets,  by  their  Executors,  without  any  claim  ever  having  been  made  by  the  sovereign 
power,  which  would,  here  in  England,  have  been  entitled  without  any  ofSce.  Eject- 
ments have  been  brought,  and  the  parties  in  possession  have  never  been  advised  to 
set  up  the  defence,  that  the  lessor  of  the  Plaintiff,  claimed  by  descent  from  an  alien, 
and  dower  has  been  assigned  to  widows,  alien  also.  Previous  to  1826,  which  is  a 
long  time  after  the  present  proceedings  were  instituted,  and  after  the  first  decree 
in  the  cause,  no  mention  of  the  subject  appears  ever  to  have  been  made,  in  any  place, 
or  in  any  Court  of  justice;  assuredly,  if  the  law  be  as  is  contended,  and  the  Crown 
by  law  is  entitled,  no  one  can  contend  that  it  is  too  late  to  declare  the  law,  and  enforce 
the  right;  but  the  whole  question  turns  upon  this, — has  the  law  in  question  been 
introduced?  and  the  non-claim  [277]  is  material,  to  show  that  it  has  not  been 
introduced,  because  it  is  not  merely  the  acquiescence  of  a  party ;  it  is  the  acquiescence 
of  that  power  which  alone  possesses  the  right  to  introduce  the  law,  and  afifords  strong 
proof  that  this  power  never  had  introduced  it. 

But  the  acts  of  the  same  power,  afiord  positive  evidence,  yet  more  distinct.  The 
Charter  of  the  13  Geo.  I.,  expressly  sets  forth,  that  the  intention  of  the  Crown  is,  to 
induce  Foreigners  to  settle  within  the  district : — "  Whereas,  the  East  India  Company 
have,  by  a  strict  and  equal  distribution  of  justice,  very  much  encouraged,  not  only 
our  own  subjects,  but  likewise,  the  subjects  of  other  Provinces,  and  the  natives  of  tha 
adjacent  countries,  to  resort  to,  and  settle  in  the  said  towns,  factories,  and  places, 
especially  in  Calcutta,  Madras,  and  Bombay ;  "  to  enable  them  the  better  to  ad- 
minister justice,  corporations  of  Mayor  and  Aldermen  are  constituted,  with  power 
to  administer  justice;  and  it  is  expressly  provided  that,  of  the  Aldermen,  seven  shall 
be  natural-born  subjects,  and  two  may  be  subjects  of  any  other  Province  or  State, 
in  amity  with  the  Crown,  and  all  of  these  are  to  be  chosen  from  the  principal  in- 
habitants of  the  Presidencies.  In  the  successive  renewals  of  this  Charter,  down  to 
the  end  of  George  II.,  the  only  change  in  the  provisions  is,  adding  the  qualification, 
that  of  the  nine  Aldermen,  the  two  Foreigners  shall  be  Protestants.  This  Qiarter  could 
hardly  have  been  so  worded,  had  the  Crown  intended  that  aliens  should  be  incapable 
of  holding  lands ;  and  it  certainly  could  never  have  contained  the  provision  directing 
two  aliens  to  hold  offices  of  trust,  under  the  Crown,  or  directing  all  the  Aldermen, 
including  the  aliens,  to  be  chosen  out  of  the  principal  inhabitants,  if  the  general 
incapacities  of  aliens,  by  the  English  law  had  been  [278]  introduced  into  Bengal ; 
for  even  if  their  disqualification  to  hold  office  can  be  traced  no  higher  than  the 
Statute,  there  can  be  no  argument  raised  in  favour  of  the  introduction  of  this  part 
of  the  English  law  into  Calcutta,  before  the  Statute,  II  and  12  Will.  III.  c.  44,  was 
passed. 

Observe,  too,  in  what  way  the  supreme  authority  in  Bengal,  exercising  the  dele- 
gated powers  of  sovereignty  regards  aliens ;  and  mark  if  it  views  them  as  at  all  on 
a  different  footing  from  subjects  in  respect  of  rights  of  property.  The  Regulation 
38,  A.n.  1793,  was  made,  as  the  title  states,  to  enforce  the  "  existing  rules  against 
Europeans  of  any  description  holding  lands  without  the  sanction  of  the  Governor 
in  Council;  "  and  the  third  section  enacts,  that  "  no  European,  of  whatever  nation 
or  description,  shall  purchase,  rent  or  occupy,  directly  or  indirectly,  any  lands  out 
of  the  limits  of  Calcutta,  without  the  sanction  of  the  Governor-General  in  Council  • 
and  all  persons  now  so  holding  land  beyond  the  limits  of  Calcutta,  without  having 
obtained  such  permission,  in  opposition  to  the  repeated  prohibitions  of  Government, 
or  who  may  hereafter  so  purchase,  rent,  or  occupy  land,  shall  be  liable  to  be  dis- 
posseaaed  of  the  land,  at  the  discretion  of  the  Governor-General  in  Council,  nor 
shaD  they  be  entitled  to  any  indemnification  for  buildings  which  they  may  have 
erected,  or  other  account."  No  Statute  made  for  England  could  have  been  so  framed. 
It  would  have  been  absurd  to  prohibit  Europeans,  "  of  whatever  nation  or  descrip- 
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tion,"  doing  that  which  only  one  class  of  Europeans,  viz.,  British  subjects,  could  by 
law  do.  The  provision  of  the  Bengal  Regulation,  manifestly  proceeds  upon  the 
assumption,  that  persons  other  than  subjects,  could,  but  for  the  prohibition,  and 
the  former  rules  which  it  is  made  to  enforce,  have  held  lands.  It  declares  that  [279] 
aliens,  as  well  as  subjects,  shall  be  liable  to  be  dispossessed  of  lands  purchased  con- 
trary to  the  enactment,  which  would  have  been  wholly  absurd  if  aliens  had  been 
liable  to  be  dispossessed  upon  office  found,  whether  the  prohibition  had  been  issued 
or  not.  It  would  be  difficult  to  produce  a  clearer  recognition,  that  the  Sovereign 
power  did  not  consider  that  the  alien  law  had  ever  been  introduced  into  Bengal; 
but  it  seems  also  to  admit,  that  in  Calcutta,  and  notwithstanding  the  prohibition. 
Foreigners  as  well  as  subjects,  might  hold  lands  without  licence,  for  it  confines  the 
prohibition  to  the  Mofussil :  "  out  of  Calcutta  "  are  the  words. 

The  same  inference  is  more  strongly  raised  by  the  Statute,  9  Geo.  IV.,  c.  33,  "  for 
declaring  and  settling  the  law  respecting  the  liability  of  the  real  estates  of  British 
subjects  and  others  within  the  jurisdiction  of  the  Supreme  Courts  in  India,  as  assets 
for  the  payment  of  the  debts  of  their  deceased  owners."  It  declares  and  enacts,  that 
when  any  British  subject  shall  die  seized  of,  or  entitled  to,  any  real  estate  in  houses, 
lands,  or  hereditaments,  or  "  whenever  any  person,  not  being  a  Mahomedan,  or 
Gentoo,  shaU  die  so  seized  or  entitled,  then  such  real  estate  of  such  British  subject, 
or  other  person  as  aforesaid,"  shall  be  assets ;  and  it  afterwards  declares  the  Executor 
or  Administrator  "  of  such  British  subject,  or  other  person,"  entitled  to  sell  and 
dispose  of  such  real  estate,  and  to  convey  and  assure  the  same  to  purchasers,  in  as 
full  and  effectual  a  manner  as  the  Testator  or  intestate  could  or  might  have  done 
in  his  lifetime.  Surely  this  could  have  no  meaning,  unless  persons  other  than 
British  subjects,  that  is  aliens,  could  by  law  be  seized  of,  or  entitled  to,  real  estate ; 
and  nothing  could  be  more  absurd  than  to  declare,  that  the  Executors  and  Adminis- 
trators of  aliens  [280]  shall  be  entitled  to  sell  the  real  estates  of  aliens.  Testators  or 
intestates,  in  as  full  and  effectual  a  manner  in  law  as  the  Testators  or  intestates 
could  have  done,  if  those  Testators  or  intestates  could  not  in  any  manner  or  way 
have  sold  or  devised,  or  in  any  way  have  dealt  with  such  estates.  Suppose  such  an 
enactment  in  any  Statute  relating  to  this  Country,  and  see  how  absurd  it  would  have 
been.  This  seems  strongly  to  prove,  that  our  law  as  to  aliens  was  not  understood 
by  the  Legislature  to  have  been  introduced  into  India  before  1828;  and  yet  the 
earliest  of  the  cases,  the  only  one  before  the  case  at  Bar,  had  then  been  decided  at 
Calcutta. 

But  it  seems  to  be  contended  both  here  and  below,  that  there  is  something  in  the 
law  incapacitating  aliens,  which  makee  it,  so  to  speak,  of  necessary  application 
wheresoever  the  sovereignty  of  the  Crown  is  established,  as  if  it  were  inherent  in  the 
nature  of  Sovereign  power.  To  this  a  sufficient  answer  has  been  already 
afforded,  if  the  acts  of  the  sovereign  power  to  which  we  have  referred,  show  that  no 
such  application  to  Bengal  ever  was  contemplated,  unless  direct  authority  can  be  pro- 
duced to  show  that  the  right  is  inseparable  from  the  sovereignty,  and,  as  it  were, 
an  essential  part  of  it.  Now,  there  is  no  intimation  of  anything  of  the  kind  in 
those  cases  where  the  whole  subject  is  discussed  most  at  large,  as  in  Calvin's  case  [7 
Co.  26],  where  all  the  doctrines  connected,  however  remotely,  with  each  head  of  the 
argument,  are  broached ;  Lord  Hale's  famous  judgment  in  GolHngwood  v.  Pace  [1 
Vent.  413] ;  and  Lord  Mansfield's  in  Campbell  v.  Hall  [Cowp.  204 ;  Lofft-.  665].  But 
in  the  absence  of  any  such  authority,  the  distinct  recognition  by  the  Sovereign,  of  the 
capacity  of  aliens,  is  itself  a  strong  authority  against  the  position,  which  affirms 
the  title  of  the  Crown  to  aliens'  [281]  estate  to  be  inseparable  from  the  sovereignty. 
At  the  very  least,  it  shows  either  that  the  right  in  question  does  not  exist  or  that  it 
has  been  waived  and  removed. 

It  should  seem,  however,  independent  of  these  considerations,  that  there  is  no 
warrant  in  the  nature  of  the  thing  for  the  position,  that  this  right  is  an  incident 
of  sovereignty.  It  certainly  is  not  an  incident  to  sovereignty;  in  several  other 
countries  the  Sovereign  has  no  such  right.  In  France,  for  example,  aliens  can 
hold  lands  without  entitling  the  Crown,  and  can  transmit  them  to  their  heirs.  This 
was  abrogated  by  Ordonnance,  13th  October,  1814.  the  Droit  lyAuhainf  having  been 
abolished  at  the  Revolution,  and  the  proviso  of  reciprocity  at  the  Restoration  intro- 
duced (provided  the  law  of  their  own  country  gives  the  same  right  to  French  subjects 
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then  seized  of  lands).  Besides,  if  reference  be  made  to  the  prerogative  of  the  English 
Crown,  that  prerogative  in  other  particulars  is  of  as  high  a  nature,  being  given  for 
the  same  purposes  of  protecting  the  State ;  and  it  is  not  contended  that  these  branches 
are  extended  to  Bengal.  Mines  of  precious  metals,  treasure-trove,  royal  fish,  are  all 
vested  in  the  Crown,  for  the  purpose  of  maintaining  its  power,  and  enabling  it  to 
defend  the  State.  They  are  not  enjoyed  by  the  Sovereign  in  all  or  even  in  most 
countries,  and  no  one  has  said  that  they  extend  to  the  Elast  Indian  possessions  of  the 
British  Crown. 

III.  Can  it  then  be  contended,  that  the  general  introduction  of  the  English  law 
draws  after  or  with  it  that  branch  which  relates  to  aliens?  This  is  the  third 
question  proposed,  and  to  this  an  answer,  or  the  materials  for  an  answer,  have 
already  been  furnished ;  for  had  the  negative  position  only  rested  upon  want  of 
instances  where  the  rights  of  the  Crown  had  been  en-{282]-forced,  it  might  have 
been  said  that  the  general  application  of  the  English  laws  implied  that  of  the  portion 
in  question  ;  but  the  acts  of  the  power  which  alone  would  introduce  this  portion,  and 
which  alone  introduced  the  English  laws  generally,  show  that  it  was  introduced,  not 
in  all  its  branches,  but  with  the  exception  of  this  portion  at  the  least :  this  must  be 
admitted,  unless  it  can  be  maintained  that  there  is  no  possibility  of  introducing 
the  English  laws  at  all,  without  introducing  every  part  of  them,  which  clearly 
cannot  be  asserted ;  for  notwithstanding  the  extent  to  which  the  laws  have  been 
introduced,  it  is  allowed  on  all  hands  that  many  parts  of  them  are  still  unknown  in 
our  Indian  dominions. 

The  argument  to  which  we  are  adverting  assumes  that  the  English  laws  regula- 
ting real  property  generally  have  been  introduced,  and  for  this  position  the  case  of 
Freeman  v.  Fwirlie  (post  [1  Moo.  Ind.  App.],  305)  is  citeid.  But  that  case  only 
decided  that  the  estate  in  land  and  tenements  of  a  British  subject  in  Calcutta,  was  of 
such  a  nature  as  to  descend  to  him  according  to  the  English  law  of  succession — that 
it  was  freehold  of  inheritancei.  It  is  true  that  this  conclusion  was  reached  by  the 
adoption  of  the  larger  position,  that  the  English  law  had  been  introduced  into  the 
settlement;  but  whatever  went  beyond  the  point  of  the  land  being  freehold  of 
inheritance  was  obiter,  and  cannot  be  said  to  have  been  decided.  It  must  further 
bej  observed,  that  the  grounds  of  the  more  general  position,  were  chiefly  the  practice 
of  the  settlement  in  regard  to  the  mode  of  conveyances,  viz.,  by  lease  and  release, 
with  the  course  of  succession,  and  also  the  Charters  of  the  Company,  with  the  Acts 
of  Parliament  referring  to  them,  the  Charter  of  the  13  Geo.  I.  being  [283]  the  one 
principally  cited.  Now,  no  one  who  reads  that  able  judgment  can  entertain  a  doubt, 
that  the  same  learned  Judge,  had  he  been  called  upon  to  determine  whether  or  not  the 
law  extended  to  alien  incapacities,  when  he  found  the  practice  wholly  against  this 
extension  without  any  exception,  and  when  he  also  found  the  language  of  the 
Charters,  especially  that  of  1726,  as  well  as  the  provisions  of  the  Regulations  1793, 
and  of  the  Act  passed  in  1828,  all  proceeding  upon  the  supposition  of  aliens  being 
equally  capable  with  subjects  of  holding  and  transmitting  real  property — would 
have  decided  against  extending  and  applying  to  the  law  of  alienage,  the  proposition 
which  he  had  laid  down  upon  the  facts  then  before  him,  and  upon  the  branches  of 
the  English  law  connected  with  the  case  under  his  immediate  consideration. 

If,  indeed,  the  whole  English  law  of  real  property,  or  even  all  its  principal 
provisions,  have  been  introduced  into  these  settlements,  an  event  which  must  have 
taken  place  many  years  back,  how  came  it  to  pass,  that  as  late  as  1817  there  could 
have  been  any  question  made,  whether  or  not  Wills  to  pass  real  estate  must  be 
witnessed  according  to  the  provision  of  the  Statute  of  Frauds)  Yet  it  was  then,  and 
while  Freeman  v.  FavrUe  [1  Moo.  Ind.  App.  305]  was  pending  before  the  same  Court, 
for  the  first  time  determined,  that  those  provisions  extended  to  Calcutta — determined 
too  upon  a  full  inquiry  into  the  facts,  and  examining  evidence  of  persons  conversant 
with  the  Indian  law ;  and  it  is  plain,  from  the  inquiry  which  Sir  William  Grant  had 
directed,  and  from  what  Sir  Thomas  Plumer  afterwards  says  in  giving  judgment 
{Gardiner  v.  FeU,  post  [1  Moo.  Ind.  App.],  299),  that  the  mere  proof  of  property 
being  fee  simple  and  inheritable  by  the  English  law  was  not  deemed  suffi-[284]-cient, 
bat  a  further  inquiry  was  directed,  whether  it  passed  by  Will,  without  more  than  two 
subscribing  witnesses.  Nor  can  any  distinction  be  taken  be>tween  that  case  and  the 
present,  upon  the  ground  that  there  the  question  related  to  the  introduction  of  a 
Statute,  and  that  here  the  intro4uction  of  the  Common  law  is  in  dispute;  for  in 
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Freeman  v.  Fairlie  [1  Moo.  Ind.  App.  305],  and  in  almost  every  question  that  can  be 
raised,  touching  the  application  of  the  forms  of  conveyance  known  in  our  law,  the 
argument  is  confined  entirely  to  assurances,  which  are  the  creatures  of  Statute.  No 
instance  has  ever  been  produced  of  land  passing  in  Calcutta,  by  the  Conmion  law 
conveyance  of  feoffment  and  livery.  The  introduction  of  the  English  law  is  proved 
by  showing,  that  the  mode  of  conveyance  is  adopted  by  lease  and  rele«Me,  that  is, 
upon  the  Statute  of  Uses. 

Reference  has  been  made,  both  here  and  in  the  Court  below,  to  the  opinion  of 
Sir  F.  Norton,  in  1764  (2  Chal.  Col.  of  Opinions,  363-4),  and  the  true  account  of  that 
opinion  was  given  here,  though  it  does  not  seem  to  be  accurately  understood  below. 
It  holds  very  distinctly  that  the  subjects  of  a  conquered  or  ceded  territory,  arc 
only  to  be  considered  as  not  being  aliens,  by  virtue  of  the  Treaty  which  gives  them 
the  rights  of  subjects,  and  that  none  but  such  as  can  claim  the  benefit  of  the  Treaty 
can  hold  or  transmit  lands.  We  say  this  is  the  purport  of  the  opinion,  and  that  it 
was  BO  represented  here;  for  indeed,  the  argument  maintained  by  the  Crown, 
requires  the  proposition  to  be  carried  thus  far — that  upon  a  conquest  or  cession, 
all  the  inhabitants  continue  aliens  after  the  change  of  dominion,  unless,  and  until, 
the  conqueror  or  purchaser  grants  their  naturalization.  But  this  position  seems 
wholly  untenable,  for  all  the  authorities  [285]  lay  it  down,  that  upon  a  conquest 
the  inhabitants  ante  nati,  as  well  as  pott  nati,  of  the  conquered  country  become 
denizens  of  the  conquered  country;  and  to  maintain  that  the  conquered  people 
become  aliens  to  their  new  sovereignty  upon  his  accession  to  the  dominion  over 
them,  seems  extremely  absurd, — almost  as  inconsistent  with  common  sense  as  it 
would  have  been  to  hold  the  English  inhabitants  aliens  under  James  I.,  at  a  time 
when  there  was  even  a  question  raised  whether  the  ante  nati  of  Scotland  did  not 
become  by  his  accession  denizens  in  England.  The  Court  below,  it  must  be  observed, 
distinctly  admit  that  conquest  operates  what  they  term  a  virtual  naturalization. 
But  Sir  F.  Norton  holds,  that  without  express  provision  in  a  Treaty,  the  subjects 
conquered  are  aliens ;  even  if  all  the  rest  of  the  argument  be  admitted,  still  it  cannot 
be  denied  that  the  Crown  may  relinquish  its  prerogative;  indeed,  whenever  the 
inhabitants  of  conquered  provinces  are  held  to  obtain  the  rights  of  subjects  by 
Treaty,  (and  even  Sir  F.  Norton  has  no  doubt  of  this  being  possible,)  those  who  hold 
the  doctrine  the  most  vigorously,  must  say  that  the  Treaty  is  a  voluntary  abandon- 
ment of  a  right  of  the  Crown.  It  evidences  the  will  of  the  Sovereign  to  exempt  the 
conquered  territory  from  this  branch  of  his  prerogative.  But  the  same  will  of  the 
Sovereign  may  be  collected  from  other  circumstances,  and  the  like  abandonment  of 
the  prerogative  be  thus  evinced.  The  Charters,  Regulations,  and  the  Act  of  Parlia- 
ment, to  which  reference  has  so  often  been  made,  appear  sufficient  circumstances 
from  which  to  collect  this  will  of  the  Sovereign,  and  so  prove  the  abandonment  in 
the  present  case:  and  this  even  upon  the  supposition, 'that  in  consequence  of  the 
prerogative  being  generally  admitted,  the  proof  lies  on  [286]  those  who  would  set 
up  an  exemption ;  on  those  who  would  show  that  the  English  law  of  forfeiture,  was 
not  introduced  into  Calcutta, — rather  than  on  those  who  undertake  the  affirmative 
proposition. 

Upon  the  whole,  their  Lordships  are  of  opinion  that  the  law,  incapacitating 
aliens  from  holding  real  property  to  their  own  use,  and  transmitting  it  by  descent 
or  devise,  has  never  been  introduced  into  Calcutta.  There  appears  still  less  reason 
to  hold  that  it  has  ever  obtained  a  footing  in  the  Mofussil ;  but  into  the  additioital 
grounds  for  differing  with  the  Court  below,  upon  that  part  of  the  case  it  is  unneces- 
sary to  enter,  as  we  consider  that  the  decree  must  be  reversed  upon  the  part  relating 
to  the  Calcutta  property,  and,  therefore,  can  have  no  doubt  as  to  pursuing  \  he  same 
course  with  the  part  relating  to  the  Mofussil  property.  Upon  tfiis  branch  of  the 
cause,  therefore,  it  will  be  necessary  to  reverse  that  part  of  the  decree  which  declares 
that  the  Testator  having  been  an  alien  at  his  decease,  his  lands  and  houses  in  Cal- 
cutta, would  not  pass  by  his  Will;  and  that  there  was  not  evidence  sufficient  to 
determine  whether  or  not  the  Testator's  lands  and  hereditaments  in  the  Mofussil, 
could  pass  by  his  Will,  together  with  the  consequential  directions;  and  then  to 
declare  that  all  the  real  property  of  which  the  Testator  died  seized  within  the 
Presidency  of  Fort  William,  whether  in  Calcutta  or  not,  except  in  Chandernagore, 
passed  by  his  Will,  and  formed  part  of  the  residue ;  and  an  inquiry  must  be  directed 
as  to  the  nature  and  tenure  of  the  property  at  Chandernagore,  and  the  usages  and 
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laws  prevailing  there,  touching  the  right  of  an  European  alien  to  devise  the  same, 
confining  the  inquiry  directed  by  the  decree  to  such  property,  and  to  ascertaining 
what  part  of  the  funds  now  [287]  standing  to  the  account  of  the  cause,  has  arisen 
from  the  rents  and  profits  of  the  property  at  Chandernagore,  and  the  interest  of 
those  rents  and  profits. 

n.  The  next  point  is  raised  by  the  course  pursued  below,  upon  the  Master's  report 
of  the  19th  July,  1830,  the  re-hearing, — 26th  July,  1831,  and  the  Master's  report, 
of  1831 ;  and  this  becomes  very  material,  as  involving  the  question,  whether  or  not 
the  Court  was  concluded  as  to  the  bequest  for  Constantia  College,  or  the  Lucknow 
charity,  by  what  the  Master  had  in  the  first  instance  found,  and  by  his  finding  being 
confirmed. 

The  decree,  2nd  December,  1822,  directed  an  inquiry,  whether  the  College  could 
be  established,  and  whether  the  bequest  of  4000  rupees  for  liberation  of  prisoners 
at  Lucknow,  could  be  carried  into  effect  with  reference  to  the  Testator's  intention, 
and  the  sanction  and  dispensation  of  the  Lucknow  Government.  The  Master,  3rd 
February,  1830,  made  his  report  in  the  negative,  as  to  the  4000  rupees,  following 
the  words  of  the  decree ;  and,  as  to  the  College,  he  reported  that  there  was  not  suflScient 
evidence  before  him,  to  enable  him  to  report;  but  as  no  further  evidence 
was  likely  to  be  obtained,  he  annexed  that  which  had  reached  him,  the  most 
material  part  of  which,  was  a  statement  of  the  Resident,  that  the  King  of  Oude  would 
not  object  to  the  establishment,  but  would  hold  out  no  expectation  of  his  counten- 
ancing or  supporting  it. 

To  this  an  exception  was  taken,  on  the  ground  that  the  Master  had  not  reported 
as  directed;  and  the  exception  being  allowed,  it  was  referred  back  to  the  Master, 
who  reported,  9th  July,  1830,  that  neither  the  establishment  of  the  College,  nor  the 
bequest  of  4000  rupees,  could,  with  reference  to  the  Testator's  intentions,  and  the 
sanction  and  disposition  of  the  Lucknow  [288]  Glovemment,  be  carried  into  effect. 
This  second  report  was  confirmed  by  an  Order  made  on  the  17th  February,  1831, 
which  stands  still  unaltered.  Notwithstanding  this,  the  Court,  on  the  re-hearing, 
referred  it  to  the  Master,  to  inquire  and  report  whether  or  not  the  Governor- 
General  in  Council,  had  the  means  of  giving  effect  to  the  bequests  above  mentioned ; 
and  whether  the  Governor-General  would  receive,  or  authorize  some  on©  to  receive, 
the  fund  for  these  purposes.  The  Master,  on  the  5th  November,  1831,  reported  that 
the  Governor-General  was  willing  to  do  so,  and  annexed  to  his  report  the  letter 
of  the  Government  Secretary,  stating  that  the  Government  had  no  objection  to 
apply  the  money  through  the  Government  agent,  at  Lucknow.  But  the  Master 
did  not  answer  the  most  material  question  put  to  him ;  he  did  not  report  whether 
or  not  the  Governor-General  had  the  means  of  giving  effect  to  the  bequests.  The 
Court,  however,  on  the  20th  March,  1831,  confirmed  the  report,  and  decreed,  that, 
as  it  was  unable  to  give  effect  to  the  bequest  itself,  and  as  the  Governor-General  had  the 
means  and  was  able  to  gpive  effect  to  the  bequest,  and  was  willing  to  receive  the  fund, 
it  should  be  paid  over  to  him,  or  such  persons  as  he  should  appoint. 

The  irregularity  of  the  whole  proceeding  is  manifest.  "The  Master's  report 
stands  confirmed,  that  the  bequests  could  not  at  Lucknow  be  carried  into  effect,  and 
the  subsequent  reference  for  inquiry,  the  report,  and  confirmation,  with  the  decree 
proceeding  upon  it,  could  not  be  made  while  that  Order  stood.  In  the  Courts  of  this 
country,  there  could  be  no  doubt  at  all  upon  this  head :  even  this  would 
have  been  set  aside  as  of  course;  and  although  sitting  in  this  pl|ace, 
their  Lordships  are  in  the  practice  of  refusing  to  let  mere  [289]  matter  of 
form  shut  them  out  from  the  substantial  merits,  yet  the  irregularity,  and  indeed 
the  total  inaptness  of  the  proceeding,  is  such  as  oould  not  have  been  disregarded, 
had  it  not  been  for  one  consideration  of  material  importance.  There  was  no  party 
in  the  Court  below,  interested  in  objecting  to  this  proceeding,  or  rather,  indeed, 
all  parties  might  be  said  to  have  an  interest  in  letting  the  irregularity  pass,  and 
the  first  report,  with  the  Order  confirming  it,  stands.  Their  Lordships  do  not, 
therefore,  think  that  they  should  satisfy  the  justice  of  the  case,  were  they  to  suffer 
the  objection  now  to  be  taken  with  effect,  and  the  material  portion  of  the  decree, 
to  be  thus  frustrated.  But  it  was  fit  to  mark  their  opinion  of  the  irregularity,  which, 
in  any  other  circumstances,  must  have  proved  fatal  There  is  another  material 
consideration,  besides  the  one  already  stated,  in  favour  of  getting  over  the  ir- 
regularity in  the  present  instance.     The  first  inquiry  and  report  set  forth,  that  the 
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bequest  could  not  be  carried  into  efiEeot,  with  reference  to  the  sanction  and  disposition 
of  the  Government  of  Oude.  Now,  thJe  evidence  only  states,  that  the  King  of  Oude 
has  no  objection  to  the  establishment,  though  he  will  not  promise  to  encourage  it  by 
his  countenance  and  support  The  report  then  seems  to  go  beyond  the  evidence 
as  regards  the  College,  though  it  seems  quite  correct  as  regards  the  4000  rupees. 
The  inquiries  afterwards  directed,  apply  to  the  proposed  interference  of  the 
Governor-General,  to  aid  the  establishment  of  the  College  with  the  Lucknow  Govern- 
ment; and  it  may  be  contended,  that  if  the  first  report  had  been  more  in  accordance 
with  the  evidence,  there  would  not  have  been  any  material  discrepancy  between  its 
finding,  and  the  subsequent  inquiry ;  for  the  subse-[290]-quent  inquiry  might  be  only 
to  ascertain  whether  the  means  existed,  with  the  help  of  the  Governor-General. 
Then,  supposing  the  irregularity  got  over,  we  come  to  the  neit  question. 

III.  Can  the  decree,  as  to  the  application  of  the  fund,  stand? — Shall  the  fund 
be  applied  to  the  establishment  and  support  of  a  College  at  Lucknow  1 — Shall  it  sink 
into  the  residue,  and  be  divided  between  the  two  charities  appointed  to  be  established 
at  Calcutta  and  at  Lyons? — for  the  cases  of  Attorney-General  v.  The  Bishop  of 
Landaf  [2  My.  and  K.  676],  and  Attorney-General  v.  The  Ironmonger's  Company, 
make  it  clear  that  in  this  case,  which  is  indeed  stronger  than  either  of  those,  the 
other  two  charities  must  take,  if  the  gift  fails  as  regards  the  third.  If  the  fund 
is  to  be  applied  in  Lucknow,  shall  it  be  applied  as  the  decree  directed, 
or  in  what  other  way  ! — But  it  must  here  be  observed  that  the  decree 
assumes  the  Master  to  have  reported  on  the  evidence  before  the  Court,  to  have  proved 
that  the  Gfovernor-General  has  the  means  of  giving  effect  to  the  bequest  of  Lucknow ; 
but  this  nowhere  appears  in  any  way.  The  report  of  the  5th  November,  1831, 
states  that  the  inquiry  directed,  had  been  made ;  viz.,  whether  the  Governor-General 
had  the  means  of  giving  effect  to  the  bequest,  and  was  willing  to  receive  the  fund, 
and  apply  it ;  but  only  adds,  that  the  Governor-General  was  willing,  without  stating 
whether  or  not,  he  had  the  means.  The  correspondence  annexed  to  the  report  con- 
tains a  question  put  to  the  Governor-General,  by  the  Company's  acting  Attorney, 
whether  or  not,  by  the  Court  declaring  its  own  inability  to  give  effect  to  the  bequest, 
(but  stating  that  the  Governor-General  had  the  means  of  so  doing,  and  was  willing 
to  receive  and  apply  the  fund,)  would  be  [291]  proceeding  upon  a  right  construction 
of  the  Governor-General's  former  answer,  that  the  services  of  the  British  Officers  at 
Lucknow  would  always  be  available  for  the  purpose  required?  The  answer  of  the 
Governor-General  avoids  the  question  as  to  his  having  the  means,  and  only  states, 
that  if  the  Court  chooses  to  leave  the  entire  matter  to  the  Government,  he  sees  no 
objection  to  transfer  the  duty  to  the  Agent  at  Lucknow,  and  will  receive  and  apply 
the  fund.  In  returning  this  answer,  the  Government  Secretary  refers  in  terms, 
to  the  words  of  the  proposed  decree,  as  stated  in  the  question  put  by  the  Company's 
acting  Attorney,  and  as  he  is  silent  upon  the  material  portion  of  those  words,  refer- 
ring to  the  Governor-General  having  "  the  means,"  there  seems  no  room  to  doubt 
that  the  question  is  purposely  avoided.  We  do  not,  therefore,  think  it  possible, 
that  this  part  of  the  decree  can  stand,  because  the  foundation  is  removed  on  which 
it  is  rested.  The  Court  must  have  an  answer  to  the  inquiry,  and  a  reasonable  ground 
for  assuming  that  the  bequest  can  be  carried  into  effect,  before  it  can  part  with  the 
fund.  But  the  manner  in  which  it  is  proposed  to  part  with  the  fund  is 
also,  in  our  opinion,  improper.  The  Court  gives  the  control  of  it,  not  to  any 
party,  or  any  competent  authority,  pointed  out  by  the  Testator,  as  was  done  in  the 
case  of  The  Provost  and  Bailifs  of  Edinburgh  v.  Aubrey  (1  Bro.  C.C.  571),  in 
Oliphant  v.  Hendrie  (Amb.  236),  and  the  other  cases  of  this  class;  nor  does  it  give 
the  control  and  management  to  any  person  under  its  own  superintendence,  and 
amenable  to  its  jurisdiction ;  giving  it  to  the  Government  is  letting  go  all  hold  over 
it,  and  at  once  departing  with  its  jurisdiction  to  those  who  can  never,  in  any  way, 
be  interfered  with,  or  called  to  account.  It  appears  clear,  that  if  [292]  the  Court 
had  been  satisfied  of  the  means  existing  for  effecting  the  Testator's  purpose  at 
Lucknow,  there  should  have  been  appointed  a  Trustee  or  Trtistees  for  applying 
the  fund,  under  the  superintendence  of  the  Court,  and  that  these  Trustees  should, 
therefore,  have  been  persons  residing  within  its  jurisdiction,  and  if  Officers  of  its 
own,  so  much  the  better. 

This  part  of  the  decree  must,  therefore,  be  altered,  by  reversing  the  part  which 
declares  that  the  Governor-General  had  the  means,  and  was  aWe  to  give  effect  to 
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tbe  bequeet  for  the  College  at  Lucknow,  and  such  part  of  the  consequential  directions, 
as  relates  to  paying  over  the  fund  to  the  Goyemor-General,  or  person  appointed  by 
him.  But  the  part  of  the  decree  declaring  the  bequest  of  4000  rupees  void,  is  to 
stand,  and  also  the  part  relating  to  sums  which  may  be  due  to  persons  on  account 
of  any  expenditure  already  made  at  Lucknow.  Then  for  the  part  reversed,  there 
must  be  substituted  a  direction  that  further  inquiry  be  made  as  to  the  power  of  the 
Govemor-General  to  aid  Trustees,  to  be  appointed  by  the  Court,  in.  giving  efiect 
to  the  bequest  regarding  the  College;  and  if  the  Court  shall  be  satisfied  that  in  this, 
or  in  any  other  way,  such  Trustees  can  give  it  effect,  then  the  fund  is  to  be  paid 
over  to  such  Trustees,  who  are  to  report,  from  time  to  time,  to  the  Master,  and  to 
administer  the  fund  under  the  superintendence  of  the  Court;  the  Court  giving 
such  directions  as  may  be  necessary  to  establish  the  charity  according  to  tihe  Will. 
Their  Lordships  are  well  aware  that  in  pursuing  this  course  they  are  sanctioning 
a  proceeding,  for  which  there  is  no  exact  and  complete  precedent  in  the  administra- 
tion of  charitable  funds  in  this  country;  but,  in  one  respect,  there  is  sufficient 
authority,  viz.,  as  far  as  regards  a  postponement  of  distributions,  and  the  not 
declaring  the  gift  [293]  void,  on  account  of  any  present  difficulty  in  giving  it  effect : 
the  case  of  Attorney-General  v.  Bishop  of  Chetter  [1  Bro.  C.C.  444],  furnishes  a 
direct  authority  for  not  declaring  a  legacy  void,  because  it  was  for  an  object  which 
could  not,  at  the  time,  be  accomplished,  and  for  retaining  the  fund  in  Court  until 
it  should  be  possible  to  apply  it ;  no  doubt  if,  in  that  case,  some  years  had  elapsed, 
and  no  prospect  appeared  of  an  Episcopal  establishment  in  Canada,  tiie  Court  would 
then  have  declared  the  legacy  void,  and  distributed  the  fund  to  the  parties  entitled ; 
so  here,  if  it  shall  be  found  either  at  first,  that  there  can  be  no  application  of  the 
fund  in  the  manner  directed  by  the  Will,  or  that  the  Trustees,  after  making  tbe 
attempt,  fail  in  it,  the  Court  will  then  direct  the  same  application  to  be  made  to 
it,  which  they  would  have  done  had  the  bequest  been  at  first  declared  void. 

Where  there  exists  a  party  entitled  to  receive  a  fund  bequeathed  for  a  Foreign 
charity,  there  can  be  no  objection  made  to  give  over  that  fund  to  him,  and  allowing 
him  to  admitiister  it  in  the  country  in  which  the  charity  is  to  be  established ;  this  has 
been  repeatedly  done,  both  where  a  party  was  within  the  jurisdiction  of  ihe  Court, 
and  where  he  was  beyond  it,  as  in  Minet  v.  VuUiamy  (Switzerland),  ilarim  v. 
Paxton  (Lyons),  and  Emery  v.  HM  (1  Russ.  112,  115),  which  followed  the  former 
precedents. 

The  Court  has  gone  further  of  late  years,  than  Lord  Hardwick  thought  he  could 
in  The  Provost  and  Bailiffs  of  Edinburgh  v.  Aubrey  [Amb.  236],  for  be  then  held 
that  he  could  give  no  directions  as  to  the  distribution.  But  in  Cadel  v.  Grant,  1795, 
Oliphant  v.  Hendrie,  and  in  Attomey-Generai  v.  Lepine  [2  Swans.  181],  the  Court 
interfered  with  the  application  of  the  fund,  directing  a  scheme  to  carry  the  [294] 
charity  into  execution.  In  the  latter  case  the  objection  was  taken  to  the  jurisdiction, 
on  the  ground  that  the  charity  was  to  be  executed  in  Scotland,  but  it  was  abandoned, 
and  the  decree  affirmed  on  the  re-hearing;  In  a  subsequent  stage  of  the  same  cause, 
the  objection  appears  to  have  been  renewed  with  effect:  for  there  is  a  report  of  a 
re-hearing  of  the  former  decree,  when  Lord  Eldon  reversed  so  much  of  it  as  directed 
the  scheme  approved  by  the  Master  to  be  carried  into  execution.  There  is  another 
case,  The  Attorney-General  v.  The  Mayor  of  the  City  of  London  (3  Bro.  C.C.  171  j 
and  see  1  Ves.  J.  243),  as  to  a  charity  in  America,  ip  which  no  difficulty 
was  held  to  exist  in  directing  a  scheme,  as  long  as  the  American  settlement 
remained  under  the  Crown,  but  then  it  was  contended  that,  the  moment  they  became 
severed,  by  the  cession  at  the  end  of  the  American  war,  the  objection  for  the  first 
time  arose.  The  Court  appears  there,  nevertheless,  to  have  directed  a  scheme, 
though  it  was  said,  and  justly  said,  that  exactly  the  same  objection  as  to  the  juris- 
diction existed  to  the  scheme  being  directed  before  the  severance  as  since ;  for  the 
Court  of  Chancery  had  no  jurisdiction  before  the  severance  to  grant  a  scheme,  except 
to  a  party  within  is  jurisdiction:  the  Court  operating  through  those  parties,  the 
severance  made  no  difference  in  that  respect.  The  difficulty  in  the  present  case 
arises  from  there  being  no  party  entitled  to  receive  and  administer  the  fund  abroad, 
to  whom  the  Supreme  Court  in  Bengal  could  hand  it  over,  and  no  person  within  its 
jurisdiction  who  could  administer  the  fund  under  its  superintendence.  But,  as  in 
this  country  the  Court  has  directed  a  scheme  where  there  was  a  party,  so  it  has  also 
supplied  the  want  of  a  Trustee.     In  Attorney-General  v.  Stephens  [3  My.  and  K.  347], 
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the  charity  was  to  be  [296]  executed  in  Lisbon,  and  two  Trustees  had  been  named 
by  the  Testator,  one  of  whom  was  an  (^cial  person,  under  an  Act  of  Parliament, 
which  being  repealed,  the  co-trustee  only  remained.  This  was  the  CIonsul-General, 
and  he  refused  to  continue  in  the  trust  without  another  to  aid  him.  The  Master 
of  the  Rolls  appointed  a  new  Trustee  on  the  Consul's  application.  Possibly  this 
decision,  taken  with  the  former  one,  may  aSord  a  precedent  suflSciently  near  the 
present,  to  warrant  the  course  taken.  But  its  complete  justification  must  be  sought 
in  the  peculiar  circumstances  of  the  case,  and  where  there  exists  any  possibility 
of  pursuing  the  declared  intention  of  the  Testator,  upon  the  subject  of  which  of  all 
others  he  plainly  was  the  most  anxious,  their  Lordships  would  be  very  unwilling 
to  frustrate  that  intention  by  directing  the  funds  to  other  objects.  This  seems  to 
have  been  the  strong  inclination  of  the  Court  below,  and  we  only  differ  with  them 
as  to  the  means  of  giving  effect  to  it. 

This,  however,  is  not  the  peculiarity  to  which  we  principally  refer.  The  objection 
in  the  ordinary  case  to  administering  a  Foreign  charity  under  the  superintendence 
of  the  Court,  is  this :  those  who  are  engaged  in  the  actual  execution  of  it,  are  beyond 
the  Court's  control,  and  those  who  are  within  the  jurisdiction,  are  answerable  to  the 
Court  for  the  acts  of  persons  as  to  whom  they  can  derive  no  aid  from  the  Court.  Such 
an  office  will  not  easily  be  undertaken  by  any  one;  and  its  duties  cannot  be  satis- 
factorily performed;  at  least  the  party  must  rely  more  on  the  local,  that  is  the 
Foreig^n  authorities,  for  help,  than  on  the  Court  to  which  he  is  accountable. 

But  in  the  present  case,  there  is  reason  to  hope  for  the  interference  of  the  Gk>vem- 
ment. 

The  Court  cannot  shut  its  eyes  to  the  weight  which  [296]  that  Government  has 
with  the  Court  of  Lucknow.  It  can  hardly  be  said  that  the  authorities  there  are 
wholly  on  the  footing  of  a  foreign  and  unconnected,  though  possibly  they  may  be  an 
independent.  State,  and  there  seems  sufficient  ground  for  expecting  that  the  Supreme 
Court  may  find  fit  persons,  possibly  c^cial  persons,  willing  to  undertake  the  office 
of  administering  the  charity  under  its  superintendence.  The  jurisdiction  of  the 
Court,  moreover,  extends  over  all  British  subjects  residing  within  the  limits  of  the 
Charter,  whether  in  the  British  or  native  dominions,  and  this  affords  facilities  for 
the  execution  of  the  charity  under  the  Court's  superintendence,  which  could  not  exist 
in  any  of  the  cases  cited. 

IV.  The  question  on  the  Mortmain  Act  cannot  be  said  any  longer  to  exist  in  the 
cause.  It  is  agreed,  on  all  hands,  that  the  Statute  does  not  apply  to  India.  With 
respect  to  the  application  of  the  fund,  should  the  execution  of  the  bequests  be  found 
impossible,  their  Lordships  decline  giving  any  directions,  because  it  might  produce 
an  impression  that  th^  doubt  the  possibility. 

Whereas  upon  all  the  facts  in  the  case,  and  aU  that  is  known  of  the  state  of  affairs 
in  the  East  Indies,  they  entertain  no  doubt  whatever  lespecting  it. 

V.  The  Court  below  properly  ordered  the  costs  of  all  parties  to  be  taxed,  as  betwe«J 
Solicitor  and  Client,  and  paid  out  of  the  general  fund  standing  to  the  credit  of  the 
four  cases.  The  costs  and  charges  of  the  present  appeal  must  be  taxed  in  like 
manner,  as  between  Solicitor  and  Client,  and  paid  out  of  the  'fund  standing  to  the 
general  credit  of  the  cause ;  the  sum  advanced  being  liable  to  apportionment  among 
the  funds,  when  the  cause  goes  back  to  the  Supreme  Court. 

[297]  In  pursuance  oif  the  above  judgment,  the  Judicial  Committee  presented 
their  report  to  His  Majesty  in  Council,  setting  forth  the  several  points  in  which 
the  decree  in  the  Court  below  ought  to  be  reversed ;  and  declaring,  with  respect  to 
the  Lucknow  charity,  "  that  the  same  should  be  reversed,  and  that  instead  thereof, 
it  ought  to  have  been,  and  should  be  decreed  and  declared,  that  if  the  whole  sum  of 
2,00,000  sicca  rupees,  bequeathed  in  the  thirty-third  article  of  the  said  Will  of  the 
Testator,  Claude  Martin,  for  the  finishing  the  house  of  Constantia,  hath  not  been 
expended  and  applied  for  that  purpose,  whatever  may  remain  thereof,  ought  to  be 
set  apart  from  the  funds  now  standing  to  the  general  credit  of  the  said  causes,  and 
carried  to  a  separate  account,  to  be  entitled, — '  the  building  and  repairing  fund  for 
the  house  and  establishment  at  Constantia,'  subject  to  the  further  direction  of  the 
Supreme  Court,  and  without  prejudice  to  the  final  application  of  the  same  fund, 
under  the  directions  hereinafter  contained,  or  otherwise ;  and  that  the  said  Supreme 
Court  should  give  all  necessary  directions  for  that  purpose ;  and  that  out  of  the  same 

112 


Digitized  by 


Google 


GARDINER  V.  FELL  [1819]  I  HOOEE  IND.  AFP.,  898 

funds,  standing  to  the  general  credit  of  the  said  causes,  a  further  sum  of  1,00,000 
sicca  rupees,  being  the  amount  bequeathed  in  the  thirty-third  article  of  the  said  Will, 
for  the  support  of  a  College  and  school  at  Lucknow,  together  with  accumulations  of 
interest  on  the  same,  from  the  death  of  the  said  Testator  until  the  setting  apart  of 
Uie  same,  be  set  apart  and  be  carried  to  a  separate  account  in  the  said  causes,  to  be 
entitled, — '  Lucknow  College  and  school  fund,'  subject  to  the  further  order  of  the 
Supreme  Court,  and  without  prejudice  to  any  question  as  to  the  final  application 
of  the  same  fund,  under  the  directions  hereinafter  contained,  or  other-[298]-wi8e ; 
and  that  out  of  the  funds,  standing  to  the  general  credit  of  the  said  causes,  the 
further  sum  of  three  lacks  of  rupees,  or  so  much  thereof,  as  the  said  Court  shall 
find  necessary,  be  also  set  apart,  without  prejudice  to  any  question  as  to  the  final 
application  of  so  much  of  the  interest  thereof,  under  the  said  Will  applicable  to 
the  maintenance  of  the  charitable  establishment  at  Lucknow,  and  subject  to  the 
further  order  of  the  Court;  but  in  the  meantime,  any  monthly  or  periodical  pay- 
ments which  shall  have  been  directed  by  the  Supreme  Court,  to  be  paid  out  of  such 
interest,  are  to  be  continued.  And  their  Lordships  do  agree  further,  humbly  to 
report  that  it  should  be  referred  to  the  Master  of  the  said  Court,  to  inquire  and 
report  to  the  said  Court,  whether  it  is  in  the  power  of  the  Governor-General  in 
Council,  at  Fort  William,  in  Bengal,  to  aid  Trustees  to  be  appointed  by  the  said 
Supreme  Court,  so  as  to  enable  them  to  give  effect,  according  to  the  said  Testator's 
Will,  to  be  bequests  respecting  the  charitable  establishment  and  institution  at  Luck- 
now, contained  in  the  Will  of  the  Testator,  and  thereby  directed  to  be  attached  to  the 
establishment  of  Constantia  House,  or  whether  any  other,  and  what  means,  through 
the  medium  of  Trustees,  exist  for  giving  effect  to  such  bequest ;  and  that  if  it  shall 
appear  that  by  the  aid  of  the  said  Governor-Greneral  in  Council,  or  otherwise  as  afore- 
said, effect  can  be  given  to  the  said  bequest,  some  proper  persons  be  appointed  by  the 
said  Supreme  Court,  to  be  the  Trustees  of  the  said  charity,  to  whom  the  interests  of 
the  funds  applicable  for  the  support  of  such  charity,  should  be,  from  time  to  time, 
paid,  to  be  by  them  applied  and  administered  under  the  superintendence  of  the  said 
Supreme  Court,  in  founding,  [299]  establishing,  and  keeping  on  foot,  the  said 
charity;  and  that  the  Advocate-General,  the  Plaintiff  in  the  first,  and  the  Defendant 
in  the  third  of  the  above-mentioned  causes,  should  be  at  liberty  to  propose  proper 
persons  to  be  such  Trustees.  And  their  Lordships  do  agree  further,  humbly  to 
report,  that  in  all  other  respects,  the  said  decree  should  be  affirmed." 

On  the  Ist  of  March,  1837,  this  report  was  taken  into  consideration  by  His 
Majesty  in  Council,  and  being  allowed,  it  was  ordered  accordingly. 

[See  note  inf.  1  Moo.  Ind.  App.  at  p.  350.] 

In  Chancery. 

GARDINER  v.  FELL*  [Rolls  Court,  July  29,  1819]. 

Lands  in  the  East  Indies,  held  by  a  tenure  of  the  nature  of  fee-simple,  do  not 
pass  by  an  unattested  Will,  but  descend  to  the  person  who  would  be  heir-atrlaw 
in  England.  A.,  by  an  unattested  WiU,  devises  lands  to  B. ;  B.  receives  the 
rents,  and  by  a  Will,  also  unattested,  gives  the  lands,  together  with  a  legacy, 
to  the  heir-at-law  of  A. :  the  heir  may  receive  the  legacy,  and  also  call  for  an 
account  of  the  rents  received  by  B. 

Andrew  Gardiner,  late  of  the  civil  service  of  the  East  India  Company,  and  a 
resident  at  Calcutta,  by  his  Will,  dated  6th  October,  1805,  attested  by  two  witnesses 
only,  gave  and  bequeathed  to  Trustees  all  and  every  description  of  property  that 

*  The  importance  of  this  and  the  subsequent  case  of  Freeman  v.  FairUe  [1  Moo. 
Ind.  App.  305],  as  deciding  the  nature  of  the  tenure  of  lands  in  British  India,  has 
induced  the  Editor  to  insert  them.  The  case  of  Freeman  v.  FairUe  never  having  been 
reported,  is  compiled  from  the  papers  in  the  cause,  and  the  shorthand-writer's  note 
of  Lord  Lyndhurst's  judgment.  The  Editor  regrets  he  is  unable  to  give  the 
arguments  of  Counsel,  but  cannot  find  that  any  note  of  them  has  been  preserved. 
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he  was  then  or  might  be  thereafter  possessed  of.  He  directed  his  Trustees  to  dis- 
charge all  just  demands  against  him,  and  to  pay  a  legacy  of  £100  to  an  aunt;  and 
then  gave  and  bequeathed  the  remainder  of  his  property  to  his  mother,  Euphemia 
Gardiner,  for  her  sole  and  exclusive  benefit.  The  Testator  died  in  the  month  of 
March,  1806,  leaving  Euphemia  Gardiner  surviving  him,  and  the  Plaintiff,  Andrew 
Gardiner,  his  heir-at-law. 

At- the  time  of  his  death,  and  of  making  his  Will,  he  was  possessed  of  an  estate, 
situate  at  Barrisaul,  in  Bengal,  the  rents  and  profits  of  which,  Euphemia  Gardiner 
received  till  her  death,  in  the  month  of  March,  1813.  By  her  Will,  dated  the  Hth 
[300]  February,  1812,  but  not  executed  and  attested  so  as  to  pass  real  estates,  she 
gave  to  the  Plaintiff,  her  grandson,  j£1000  sterling,  and  also  the  Barrisaul  estate, 
or  whatever  it  might  have  produced;  and  she  appointed  the  Defendants  her 
Executors. 

The  Bill  was  filed  by  the  Plaintiff,  an  infant,  submitting,  that  as  the  Will  of 
Andrew  Gardiner,  the  Testator,  was  not  attested  by  three  witnesses,  it  did  not  pass 
the  estate  at  Barrisaul,  and  praying  for  an  account  of  the  rents  and  profits  received 
by  Euphemia  Gardiner  during  her  life,  or  by  the  Defendants  since  her  death,  and 
also  for  the  legacy  of  £1000  bequeathed  to  the  Plaintiff  by  her  Will. 

The  Defendants  by  their  answer,  said,  that  having  information  that  a  part,  if 
not  the  whole,  of  the  said  estate,  was  subject  to  a  ground-rent,  and  not  knowing  the 
tenure  of  the  said  lands  in  Barrisaul,  and  not  admitting  the  same  to  have  been  free- 
hold, they  submitted,  whethir,  under  the  circumstances  in  the  Bill  mentioned,  the 
said  Testatrix  was  entitled  to  the  said  real  estates,  or  to  the  rents  and  profits  thereof, 
or  otherwise ;  or  whether,  for  the  reasons  aforesaid,  the  Will  of  the  said  Testator, 
Andrew  Gardiner,  was  void  as  to  passing  the  estates  at  Barrisaul  aforesaid;  or 
whether  the  said  estates  or  any  part  thereof,  did,  upon  the  death  of  the  said  Testator, 
Andrew  Gardiner,  descend  upon  the  said  Plaintiff,  as  the  heir-at-law  of  the  said 
Andrew  Gardiner. 

They  admitted  the  Plaintiff  to  be  heir-at-law  of  Andrew  Gardiner ;  but  said  that, 
under  the  circumstances  aforesaid,  they  were  unable  to  decide  whether  the  Plaintiff 
was  entitled  to  the  estate  at  Barrisaul,  as  heir-at-law ;  and  they  said  that  they  had 
been  advised,  and  submitted  that  the  Plaintiff  was  not  entitled  to  the  legacy  of 
£1000  and  to  the  estate  at  Barrisaul,  but  that  he  ought  to  be  put  to  his  election. 

It  appeared,  by  evidence  taken  under  a  commission  in  India,  that  the  lands  in 
question  were  held  by  instruments  of  grants  called  Pottahs,  by  which  a  perpetual 
right  of  occupancy  was  given  to  the  grantee,  subject  to  the  payment  of  certain 
annual  fixed  rents,  and  to  forfeiture  in  case  of  non-payment ;  that  the  estate  was 
descendible  to  heirs,  and  might  be  alienated,  sold,  or  disposed  of  by  the  grantee. 
These  lands  were  held  under  a  Zemindar,  to  whom  the  rent  was  payable,  and  who 
held  immediately  under  the  Government  by  a  similar  tenure. 

By  the  decree  made  at  the  hearing  by  the  late  Master  of  the  Rolls,  on  the  17th 
December,  1817,  it  was  referred  to  the  Master  to  inquire  what  was  the  nature  of 
the  interest  which  the  Testator,  Andrew  Gardiner,  possessed  in  the  Barrisaul  estate, 
[301]  under  the  respective  Pottahs  proved  in  the  cause,  and  also  whether  the  said 
Barrisaul  estate  or  any  and  what  part  or  parts  thereof,  passed  by  the  Will  of  the 
said  Testator,  attested  by  only  two  witnesses. 

The  Master,  by  his  report  dated  4th  August,  1818,  certified  that  upon  considera- 
tion of  the  translation  of  the  Pottahs,  and  some  afiSdavits  (two  of  which  were  made 
by  Gentlemen  who  had  at  different  times  held  the  office  of  Advocate-General  at 
Calcutta),  he  was  of  opinion  that  the  interest  which  the  Testator  possessed  in  the 
Barrisaul  estate,  was  of  the  nature  of  fee-simple,  and  that  no  part  thereof  passed 
by  his  will,  attested  by  two  witnesses  only. 

The  report  had  been  confirmed,  and  the  cause  now  came  on  to  be  heard,  on 
further  directions. 

Mr.  Benyon  and  Mr.  Richards  for  the  Plaintiff. — The  Master  having  found 
that  this  estate  did  not  pass  by  the  Will,  the  Plaintiff,  as  heir-at-law,  must  be  entitled 
to  it.  The  question  of  election  raised  by  the  answer,  cannot  be  sustained;  it  is 
established,  tliat  a  Will  not  duly  attested,  is  not  sufficient  to  put  an  heir-at-layr  to  his 
election— S/ieldon  v.  Goodrich,  8  Ves.  481,  497  ;  Brodie  v.  Barry,  2  Ves.  and  B.  127. 

Mr.  Home  and  Mr.  Abercromby,  for  the  Defendant. — The  rights  which  Europeans 

114 


Digitized  by 


Google 


GARDINER  V.  FELL  [1819]  I  HOOBE  IKD.  APP.,  803 

acquire  in  property  purchased  in  the  East  Indies  are  subject  to  great  doubt.  The 
question  is  one  of  the  greatest  importance;  it  has  always  been  the  policy  of  our 
Government  to  prevent  emigration  to  that  country;  no  one  is  allowed  to  go  there 
without  a  license:  and  can  English  subjects  who  are  not  permitted  to  colonize, 
acquire  Indian  property,  which  is  to  come  descendible  to  their  English  heirs? 

The  Master's  report  is  very  short,  and  by  no  means  satisfactory.  The  estate  is 
found  to  be  of  the  nature  of  fee-simple;  but  does  it  follow,  that  it  is  to  descend  to 
the  person  who  is  the  heir  according  to  our  law  1  It  may  be  a  question  whether  it 
can  descend  to  any  European.  The  Court  is  altogether  ignorant  of  the  rules  of 
descent  that  may  prevail  in  Bengal;  what  those  rules  are,  is  a  question  not  of 
English  law,  but  of  fact,  and  some  inquiry  should  be  made;  so  much  doubt  exists 
upon  the  subject,  that  in  a  cause  now  pending  before  the  Lord  Chancellor,  a  commis- 
sion has  been  despatched  to  India,  to  ascertain  this  very  point. 

We  do  not  dispute  the  doctrine  that  an  unattested  Will  cannot  put  an  heir  to  his 
election;  it  is  a  void  Will;  the  Court  cannot  look  at  it,  even  to  ascertain  the 
Testator's  intention,  upon  this  [302]  technical  ground,  that  the  statute  has  declared 
such  Wills  to  be  null  and  void,  to  all  intents  and  purposes.  But  it  does  not  follow 
that  the  same  is  true  with  regard  to  an  Indian  Will  not  duly  attested ;  here  such  an 
instrimient  is  altogether  nugatory,  but  there,  though  it  cannot  disinherit  the  heir, 
yet  it  may,  as  far  as  we  know,  be  of  sufficient  force  to  raise  an  election.  But  even 
suppose  that  this  is  to  be  construed  as  an  English  Will,  it  will  be  admitted  that  if 
there  be  a  Will  of  personality,  executed  as  such,  and  a  legacy  be  given  to  the  heir,  on 
omidition  of  renouncing  the  estate,  he  shall  be  put  to  his  election,  and  it  must  be  the 
aame  when  such  a  condition  is  not  contained  in  express  terms,  if  the  Will  be  framed 
in  language  from  which  it  must  be  inferred.  That  is  the  case  here ;  the  gift  of  the 
estate,  and  of  the  ^£1000  are  contained  in  the  same  sentence,  and  to  disjoin  them, 
would  destroy  the  sense  of  the  passage.  It  must  be  considered  as  an  implied  con- 
dition, that  if  he  accepts  the  legacy,  he  is  to  take  the  estate  as  from  the  bounty  of  the 
Testatrix,  and  not  to  claim,  under  an  adverse  title,  the  rents  that  she  had  received. 

Mr.  Benyon,  in  reply. — The  objection  to  the  Plaintifi's  title  as  heir  was  never 
raised  before.  The  point  could  not  have  escaped  Sir  William  Grant,  and  the 
Defendants,  if  there  had  been  any  doubt  upon  it,  might  have  had  it  included  in  the 
reference.  There  is  nothing  more  in  this  case  to  raise  a  condition  against  the  heir, 
than  in  the  others  that  have  been  decided  in  his  favour ;  it  can  make  no  difference 
whether  the  l^acy  and  the  estate  be  given  in  two  sentences,  or  in  the  same. 

The  Master  of  the  Rolls  (Sir  Thomas  Plumer). — This  is  a  Bill  filed  by  an  infant, 
claiming  a  legacy  of  £1000,  and  also  an  account  of  the  rents  and  profits  of  these 
premises,  as  a  debt  from  the  estate  of  Mrs.  Euphemia  Gardiner,  due  to  him  in  respect 
of  his  right  to  the  property  in  question.  The  first  point  is,  whether  he  is  entitled 
to  the  estate.  It  was  the  property  of  a  Gentleman,  who  by  Will  gave  it  to  his  mother, 
and  she  afterwards  disposed  of  it  to  the  Plaintiff.  The  claim  was  made  upon  the 
ground  that  both  these  dispositions  were  void,  from  not  having  been  executed  with 
the  solemnities  required  by  the  Statute,  in  devises  of  property  in  England.  The 
Defendants  resisted  this  claim,  and  denied  that  a  Will  to  pass  such  property  required 
to  be  attested  by  three  witnesses. 

On  the  hearing  of  the  cause,  the  late  Master  of  the  Rolls  was  of  opinion,  that  as 
the  question  was  one  that  related  to  property  [303]  belonging  to  this  country,  it  was  a 
proper  subject  to  be  inquired  into,  by  consulting  those  persons  who  were  conversant 
with  the  laws  of  India ;  for  though  the  English  laws  prevail  there  to  a  certain  degree, 
yet  it  was  a  matter  of  doubt,  whether  this  particular  Statute  should  apply  there. 
There  have  been  many  discussions  as  to  how  far,  when  English  subjects  have  carried 
out  our  laws,  and  established  Courts  of  judicature  in  Foreign  countries,  any  par- 
ticular laws  should  operate  there ;  there  is  great  difficulty  in  fixing  to  what  extent 
our  law  of  real  property,  with  its  numerous  refinements,  chiefly  derived  from  feudal 
ideas,  not  applicable  to  other  countries,  should  attach  to  the  Foreign  dominions  of 
England.  It  was  not,  however,  to  ascertain  this  general  question,  that  the  inquiry 
was  directed,  but  to  find  the  nature  of  the  Testator's  interest  in  this  estate,  and 
whether  passed  by  his  Will.  If  it  had  then  been  suggested  that  the  property  was 
subject  to  other  questions,  that  there  were  these  points,  so  important  with  respect 
to  public  policy,  to  be  settled,  it  would  have  been  idle  to  send  such  an  inquiry ;  but 
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undoubtedly  it  was  considered  by  the  great  Judge  who  directed  it,  to  be  the  proper 
course,  and  I  must  take  it  that  his  decree  was  right,  and  that  when  the  inquiry 
was  answered,  the  object  was  attained. 

Now,  the  two  questions  that  was  sent  to  the  Master,  he  has  directly  answered ; 
after  taking  the  proper  means  by  examining  competent  persons,  he  reports  that  the 
property  was  of  the  nature  of  fee-simple,  and  that  it  did  not  pass  by  the  Testator's 
Will. 

It  is  objected  that  this  report  is  defective,  because,  though  it  states  that  the  pro- 
perty did  not  pass  by  the  Will,  yet  it  is  not  said  that  it  descends  to  the  heir.  With 
regard  to  this,  if  we  look  at  the  pleadings,  we  find  that  the  Plaintiff  claims  this 
estate  as  heir-at-law,  and  the  answer  contains  a  direct  admission  that  he  is  heir-at- 
law.  It  must  be  inferred  that  this  means  heir  quoad  hoc;  and  if  the  Defendant  had 
meant  that  the  Plaintiff  was  only  heir-at-law  to  English  property,  and  not  to 
estates  of  this  description,  if  any  such  objection  had  been  raised.  Sir  William  Grant 
would  not  have  confined  the  inquiry  in  the  manner  he  has  done,  but  would  have 
added  a  direction  to  ascertain  who  was  the  person  entitled.  I  think  it  may  fairly 
be  presumed,  that  the  party  did  not  intend  to  make  an  objection  of  this  nature.  It 
is  quite  clear  that  in  the  pleadings  it  was  only  meant  to  raise  the  question  about 
the  WiU. 

Next,  to  consider  the  true  meaning  of  this  report.  The  estate  is  said  to  be  of 
the  nature  of  fee-simple ;  that  is,  it  possesses  the  qualities  of  a  fee-simple  estate ;  it 
must,  therefore,  have  the  [304]  quality  of  being  descendible  to  the  heir.  How  can 
it  be  of  the  nature  of  fee-simple,  if  it  does  not  descend  to  the  heir-at-law  J  It  is  an 
estate  of  inheritance;  and  if  such,  the  rules  and  doctrine  of  estates  of  inheritance 
must  be  applied  to  it.  All  this  must  have  been  known  and  felt  by  the  Judge  who 
directed  the  inquiry ;  for  otherwise  his  decree  would  have  been  defective. 

The  only  other  question  is,  that  of  election.  And  it  must  be  allowed  that  this 
lady  nxade  her  Will  under  the  idea  that  the  property  was  hers,  and  not  supposing 
that  any  account  of  the  rents  would  be  called  for  retrospectively.  If  she  had  been 
told,  the  heir-at-law  means  to  d^uand  an  account  of  what  you  have  received  from 
this  estate,  it  is  very  probable  that  she  would  not  have  given  him  the  £1000,  or  would 
have  imposed  a  condition  of  releasing  that  claim ;  but  the  Court  cannot  impose  such  a 
condition  upon  conjecture.  The  question  is,  whether,  as  the  Will  is  framed,  giving 
the  £1000,  together  with  the  estate,  it  imparts  that  there  must  be  any  election  or 
condition  not  to  take  both,  and  think  I  should  not  be  warranted  in  putting  such  a 
construction  upon  it. 

It  is  admitted,  that  a  Will  attested  by  two  witnesses  only,  is  not  sufficient  to  put 
the  heir  to  his  election.  It  might  have  been  argued,  that  if  you  put  a  party  to  elect 
when  the  Testator  has  given  away  the  estate  of  another,  the  same  should  be  done 
with  regard  to  the  heir,  when  the  estate  is  thus  devised.  But  it  has  been  decided  in 
several  cases,  that  the  Will  cannot  be  looked  at,  and  in  those  cases  it  might  have  been 
contended,  and  better  than  here,  that  there  was  an  implied  condition,  not  to  take  the 
bounty  given  by  the  will  and  at  the  same  time  dispute  it.  But  if  it  be  not  so  implied 
in  general,  what  is  there  to  distinguish  this  easel  Indeed,  it  is  stronger  in  favour 
of  the  heir,  for  the  Testatrix  intended  to  give  both ;  and  why  should  the  devise  operate 
here,  which  it  would  not  have  done  if  it  had  been  a  devise  to  another  person  t  It  ia 
not  possible  to  confer  a  condition  in  the  one  place  and  not  in  the  other.  The  words 
are  not  strong  enough ;  if  they  had  been,  I  should  have  been  glad  to  lay  hold  of  them, 
for  the  purpose  of  doing  what  I  think  the  Testatrix  herself  would  have  done.  For 
it  is  probable,  that  if  she  had  known  of  this  claim,  she  would  have  qualified  her  gift. 
In  the  same  way  it  may  be  said  of  any  legacy  to  a  debtor,  when  the  Testator  was  not 
aware  of  the  debt,  that  if  he  had  been,  he  would  have  imposed  a  condition  of 
releasing;  but  the  Court  cannot  infer  such  a  condition  upon  conjecture  only.  There 
is  not  enough  expressed  in  the  Will  to  clothe  the  gift  with  any  condition,  and, 
therefore,  I  [305]  feel  myself  unable  to  decide  against  the  heir.  There  must  be  an 
account  of  the  rents  and  profits,  but  as  it  is  a  hard  case,  I  shall  not  give  costs.* — Reg. 
Lib.  1818,  A.  (9.)  fol.  1930. 

*  On  the  application  of  the  laws  of  England,  to  her  Foreign  possessions,  vide 
Calvin's  case,  7  Co.  34,  1  Blac.  Com.  §  4.  108,  2  P.  Will.  75 ;  Blankkard  v.  Galdy, 
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In  Chancery. 

FREEMAN  v.  FAIRLIE  [1828]. 

The  tenure  of  land  in  Calcutta  is  of  the  nature  of  freehold,  and  real  estate  will 
not  therefore  pass  by  an  unattested  Will.  The  Pottah  granted  by  the  Collector 
is  not  a  muniment  of  title,  but  only  an  evidence  of  holding,  according  to  a 
local  and  fiscal  regulation. 

Hannah  Haigh,  widow,  formerly  Hannah  Oldham,  widow,  of  Calcutta,  in  the 
East  Indies,  by  her  Will,  bearing  date  15th  October,  1789,  which  was  executed  so 
as  to  pass  real  estates  of  inheritance,  after  giving  certain  legacies,  devised  and 
bequeathed  all  her  estate  to  Ann  Freeman,  Caroline  Tranter,  afterwards  Caroline 
Jefcock,  William  Tranter,  Burgess  Tranter,  Mary  Butt,  and  Sarah  Burnett,  and 
to  their  respective  heirs.  Executors,  Administrators,  and  assigns,  in  equal  shares 
and  proportions,  subject  to  the  payment  of  her  debts,  legacies,  and  funeral  expenses, 
and  appointed  the  Defendant,  William  Fairlie,  then  a  Banker  and  Merchant  at 
Calcutta,  her  Executor. 

The  Testatrix  died  some  time  in  the  year  1791,  without  having  altered  or  revoked 
her  Will,  which  was  proved  in  the  Supreme  Court  of  Calcutta  by  the  Defendant, 
William  Fairlie,  who  entered  upon,  and  took  possession  of,  her  real  and  personal 
estate. 

At  the  time  of  her  decease,  the  Testatrix,  besides  considerable  personal  estate, 
was  in  possession  of  houses  in  the  town  of  Calcutta,  which  were  built  by,  and  were 
formerly  the  property  of,  her  deceased  husband,  Samuel  Oldham ;  the  ground  whereon 
the  same  were  built  having  been  conveyed  to  him  by  indenture  of  lease  and  release 
of  18th  and  20th  of  August,  1780,  and  for  which  he  had  obtained,  in  1782,  from 
the  Collector's  oflBce,  a  Pottah. 

She  was  also  in  possession  of  a  plot  of  ground  in  Calcutta,  which  had  likewise 
belonged  to  her  former  husband,  Samuel  Oldham,  and  had  been  originally  conveyed 
to  him  by  an  indenture,  or  deed  poll  of  the  10th  January,  1785,  and  confirmed 
subsequently  by  indentures  of  lease  and  release,  and  for  which  he  had  also  obtained 
a  Pottah  from  the  Collector's  oflBce. 

[306]  Soon  after  his  decease,  his  widow  procured  letters  of  administration  of  his 
estate  and  effects,  to  be  granted  to  her,  and  in  virtue  thereof  took  possession  of  all 
his  effects,  both  real  and  personal,  including  the  house  and  piece  of  land  in  question, 
and,  having  scheduled  them  in  her  accounts,  procured  three  Pottahs  to  be  granted  to 
her  of  t^e  whole  premises. 

The  first  Pottah  so  granted  to  Hannah  Oldham  was  endorsed  in  English,  "  Pottah 
to  S.  Oldham  for  Bgs.  2.  Sealed  the  6th  July,  1789.  0.  T.  H.  (L.  S.)  A  Pottah  is 
hereby  granted  to  Hannah  Haigh,  Administratrix  of  Samuel  Oldham,  deceased,  for 
2  beegahs  of  ground  in  Dhee,  Calcutta,  which  formerly  belonged  unto  Mr.  Samuel 
Oldham, — rent  6  rupees  sicca  per  annum.  In  the  Cutcherry  of  the  Calcutta  divi- 
sion, this  29th  June,  1789. 

•'  No.  21,  examined  J.  W.  Edward  Colebrooke,  Collector." 

On  the  same  slip  of  parchment  which  contained  the  above  words  and  figures  in 
English,  was  an  instrument  in  the  Bengalee  language,  a  translation  of  which  was 
in  the  following  words  and  figures: — 

"  No.  Twenty-one. 

"  To  the  benevolent  Sir  Bebur  Anna  Haigh,  Attorney  to  Mr.  Samuel  Oldham, 
the  Pottah  for  land  is  granted.  I  grant  you  this  Pottah  for  two  beegahs  of  land 
formerly  belonging  to  Mr.  Samuel  Oldham,  in  my  Talook  Mouza  Pehu,  Calcutta,  for 
yon  to  dwell  thereon,  and  you  will  pay  the  rent  thereof,  the  annual  sum  of  sicca  6 

Salk.  411;  Smitk  v.  Brovm,  ib.  666;  HaU  v.  Campbell,  Cowp.  204;  Spniggs  v. 
SUme,  cited  Doug.  38 ;  Rose  v.  Vaughan,  i  Burr.  2500 ;  Ex  parte  Prosser,  2  Bro. 
C.C.  325 ;  Evelyn  v.  Foster,  8  Ves.  96 ;  Ex  parte  Anderson,  6  Ves.  240 ;  Sheddon  v. 
Goodrich,  8  Ves.  481 ;  Attorney-General  v.  Stewart,  2  Mer.  143.  See  also  Pike  v. 
Boare,  Amb.  428,  and  2  Eden,  182,  note. 
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(six)  rupees,  in  coin  received  in  payment  of  rent,  and  dwelling  thereon,  free  from 
interruption,  hold  possession  of  it:  on  these  considerations  I  grant  this  Pottah. 
English  year  1789,  eighty-nine,  29th  June,  Bengally  year  1196,  ninety-six,  18  assar." 

The  two  remaining  Pottahs  were  of  a  similar  form  and  description,  being  for  the 
two  other  plots  of  ground,  and  were  respectively  numbered  22  and  23,  and  dated  the 
29th  June,  1789. 

The  Testatrix  possessed  no  other  real  estate,  than  that  described  in  the  above 
instruments. 

In  the  year  1812,  William  Fairlie  having  quitted  India,  a  suit  was  instituted  in 
the  Court  of  Chancery  in  England,  by  the  legatees  and  devisees  named  in  the  Will 
of  Hannah  Haigh,  against  him  for  an  account  of  the  real  and  personal  estate  of 
the  Testatrix,  and  the  administration  thereof;  to  which  His  Majesty's  Attorney- 
General  and  the  East  India  Company  were  afterwards  made  parties,  and  on  the 
30th  November,  1815,  a  decree  for  the  several  accounts  was  taken,  and  a  reference 
directed  to  the  Master,  to  inquire  into  the  nature  of  the  tenure  of  the  houses  and  land 
at  Calcutta ;  and  in  case  he  should  be  of  opinion,  that  the  same  were  [307]  freehold, 
or  in  the  nature  of  freehold  estate,  then  he  was  to  inquire  and  state  who  was  the 
heir-at-law  of  Samuel  Oldham. 

The  Master  (J.  Stephen)  made  his  report  on  the  6th  November,  1823,  wherein  he 
certified  that  the  Plaintiffs  contended — 1st,  that  land  and  houses  in  Bengal,  held 
by  British  subjects,  were  chattels  real,  and  not  freehold  estate.  2nd,  that  the  lands 
and  houses  of  which  the  Testatrix  was  in  possession  at  the  time  of  her  death,  were 
situate  in  Calcutta,  and  held  by  Pottah.  3rd,  that  land  and  houses  situate  in  Cal- 
cutta, and  holden  by  Pottah,  could  not  be  of  freehold  tenure,  as  well  because  the 
Pottah  is  insufficient  to  pass  a  freehold  interest,  as  because  the  East  India  Company, 
having  only  a  temporary  interest  in  the  Province  of  Bengal,  cannot,  by  any  instru- 
ment, grant  a  larger  estate.  And,  4th,  that  although  the  custom  of  the  Province 
was,  that  the  Company  does  not  resume  land  held  by  Pottah,  the  tenure  of  such 
land  is,  notwithstanding,  a  tenure,  at  the  will  of  the  Company,  according  to  the 
custom  of  the  Province,  and  that  by  such  custom,  the  land  is  transmissible  as  per- 
sonal, and  not  as  freehold,  estate;  and  the  Plaintiffs,  therefore,  charged  and  sub- 
mitted, that  the  Testatrix  was,  at  the  respective  times  of  making  her  Will,  and  at  her 
death,  under  and  by  virtue  of  the  aforesaid  Pottahs  or  grants  to  her,  possessed  of, 
and  entitled  to,  the  before-mentioned  three  lots  or  parcels  of  land  and  houses  in 
Calcutta,  and  that  she  had  been  so  possessed  from  the  30th  of  November,  1788  (the 
day  of  the  death  of  her  husband,  the  late  Samuel  Oldham),  or  from  the  29th  day 
of  June,  1789,  the  date  of  the  Pottahs  granted  to  her  as  aforesaid,  to  the  1st  June, 
1791,  the  day  of  her  death;  and  that  the  Testatrix  being  so  possessed,  and 
entitled  to  the  same,  or  her  beneficial  interest  in  one  moiety  thereof,  as  widow  of 
the  said  Samuel  Oldham,  passed  by  her  Will,  or  by  virtue  thereof,  became  vested 
in  the  Defendant,  William  Fairlie,  as  her  acting  Executor,  and  that  being  held  by 
Pottahs  or  grants,  the  tenure  thereof  was,  and  ought  to  be  considered  as  of  the 
nature  of  chattels  real,  or  personal  estate ;  or  else  as  a  customary  tenure  by  Pottah, 
the  custom  whereof  is,  that  on  the  death  of  a  person  possessed  of  lands,  and  houses 
held  thereby,  the  same,  with  a  right  to  have  a  new  Pottah  thereof  granted,  pass  to, 
and  vest  in,  his  Executors  and  Administrators,  to  be  administered  as  personal  estate. 
That  the  Defendant,  Thomas  Oldham  (to  whom  administration  of  the  estate  of 
Samuel  Oldham  in  England,  had  been  granted  by  the  Prerogative  Court  of  Canter- 
bury), had  also  submitted  to  him  certain  reasons  for  considering  the  said  lots  or 
pieces  of  ground  and  houses,  to  be,  by  the  law  of  the  place,  or  by  the  law  of  England, 
as  in  force  there,  not  real,  but  personal  estate.  That,  [308]  on  the  other  hand,  the 
Defendant,  William  Fairlie,  had  submitted  that  Samuel  Oldham,  the  intestate,  took, 
by  the  conveyances,  and  had  an  estate  of  inheritance  in  fee-simple  of,  and  in  all 
the  said  premises,  and  that  the  same  (subject  to  such  of  his  debts,  if  any,  as  his 
personal  estate  was  insufficient  to  pay)  descended  to  his  heir-at-law,  and  did  not 
pass  by  the  Will  or  Codicil  of  his  widow,  Hannah  Haigh ;  and  that  the  premises  were 
freehold,  or  of  the  nature  of  freehold  estate,  and  the  same  conclusions  of  law  have 
also  been  contended  on  behalf  of  his  Majesty's  Attorney-General ;  and  the  Master 
certified,  that,  in  support  of  the  state  of  facts  of  the  Defendant,  William  Fairlie, 
there  had  been  produced  and  read  before  him,  without  objection  on  either  side, 
affidavits  of  Edward  B.  Lewin  and  Robert  Percy  Smith,  and  the  depositions  taken 
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on  interrogatories  of  the  Right  Hon.  Sir  Henry  Russell,  Ent.,  and  Sir  William 
Burroughs,  Ent.,  both  late  Judges  of  the  Supreme  Court  at  Calcutta,  on  the  part 
of  the  Defendant,  William  Fairlie,  and  crosB-examined  on  the  part  of  the  Plaintiffs : 
and  he  was  of  opinion,  upon  the  concurrent  testimony  of  the  witnesses.  Sir  Henry 
Russell,  Sir  William  Burroughs,  Edward  D.  Lewin,  and  Robert  Percy  Smith,  that 
it  was  sufficiently  proved  and  established,  that  the  lots  or  pieces  of  land  and  houses, 
were  of  the  nature  of  freehold  estate,  and  did  not  pass  by  the  Will  of  the  Testatrix ; 
and,  therefore,  lie  proceeded  to  inquire  who  was  the  heir-at-law  of  the  intestate, 
Samuel  Oldham.  The  Master  then  proceeded  to  state,  that  in  consequence  of  the 
parties  having  obtained  an  order  for  a  commission  to  examine  witnesses  in  India, 
he  had  suspended  further  proceedings,  until  such  commission  had  been  returned; 
that  witnesses  having  been  so  examined,  their  depositions  were  returned,  and  had 
been  read  before  him ;  and  he  certified  that  the  further  evidence,  after  full  con- 
sideration thereof,  and  hearing  Counsel  and  Solicitors  for  the  respective  parties 
thereon,  had  not  altered  his  first  conclusion.  And  he  had,  therefore,  proceeded 
with  his  inquiry  as  to  the  heir-at-law ;  that  the  further  evidence  was  not  uniform 
in  its  effect,  as  to  what  the  law  of  the  East  India  Company's  settlements  in  Bengal, 
relative  to  tiie  subject  in  reference,  really  was,  but  contained  very  opposite  opinions, 
and  showed  that  a  difference  in  judgment  subsisted  between  the  Judges  of  the 
Supreme  Court  of  Judicature  at  Calcutta,  two  of  them,  viz.,  Sir  Edward  Hyde  East, 
the  Chief  Justice,  and  Sir  Anthony  BuUer,  Justice,  holding  that  lands  and  houses 
in  Calcutta  were  real  estates  of  inheritance,  when  conveyed ;  while  the  third  Judge 
of  the  same  Court  (there  being  three  only  resident  there  at  that  time),  viz..  Sir  Francis 
Hacnaghten,  held  that  all  lands  and  houses  there,  in  the  hands  of  British  subjects, 
were  personal  estate,  or  chattels  real.  That,  considering  the  [309]  great  singularity 
and  importance  of  the  difference  in  opinion  between  the  highest  local  authorities, 
affecting,  as  was  alleged,  the  titles  to  property  of  an  immense  amount  in  value,  and 
finding  himself  unable  in  forming  a  judgment  on  the  points  referred  to  him,  to 
adopt  entirely,  either  of  the  opinions  upon  the  grounds  assigned  for  them,  but 
constrained  to  dissent  from  the  reasons  assigned  by  the  majority  of  the  learned 
Judges,  while  he  adopted  their  general  conclusion,  he  deemed  it  his  duty  to  submit 
to  the  consideration  of  the  Court,  the  grounds  upon  which  those  conflicting  opinions 
were  respectively  maintained,  and  those  upon  which  he  had  formed  his  own  conclu- 
sions on  points  in  reference  before  him.  He  then  proceeded  to  state,  that  it  appeared 
clearly  from  the  evidence,  that  land  and  houses  in  Calcutta,  whatever  their  tenure, 
or  the  nature  of  the  estate  in  them,  which  an  absolute  proprietor  possesses,  are 
liable  to  be  sold  under  executions  at  law,  obtained  against  him  in  his  lifetime ;  that 
they  are  chargeable  with  his  simple  contract,  as  well  as  specialty  debts,  at  his 
decease,  and  may  not  only  be  sold  for  satisfaction  thereof,  under  execution  against 
his  Executors  and  Administrators,  without  joining  the  devisee,  or  heir-at-law,  but 
that  an  -Executor  or  Administrator,  may  sell  them  for  that  purpose,  by  his  own 
Toluntary  act;  and  that  a  conveyance  by  him,  without  the  concurrence  of  the  heir 
or  devisee,  will  give  a  good  title  to  the  purchaser.  The  question  between  the  parties, 
and  between  the  learned  Judges,  is,  to  whom  does  such  property,  if  not  wanted  for 
the  satisfaction  of  debts,  or  the  surplus  of  the  proceeds  thereof,  after  payment  of  the 
debts,  if  sold  for  that  purpose,  devolve  or  belong!  In  other  words,  are  lands  and 
houses  in  Calcutta  (subject  to  those  admitted  liabilities)  to  be  regarded  as  real,  or 
as  personal  estates!  There  is  no  written  law  expressly  touching  this  question,  or 
declaring  what  is  the  tenures  of  land  or  tenements  held  by  British  subjects  under 
grants  from  the  East  India  Company,  or  otherwise,  in  Bengal;  neither  is  there 
any  written  law  by  which  the  admitted  liabilities  of  such  property,  to  be  sold  for 
satisfaction  of  the  simple  contract  or  other  debts  of  a  deceased  owner,  and  to  be 
sold  by  his  Executors  or  Administrators  for  that  purpose,  by  their  voluntary  con- 
veyance, were  expressly  created.  The  Letters  Patent  of  March  26th,  1774,  com- 
monly called  the  Charter  of  Justice,  whereby  the  Supreme  Court  of  Judicature  at 
Calcutta  was  constituted,  pursuant  to  the  Statute,  13  Geo.  III.,  c.  63,  expressly  made 
the  lands  and  houses  of  British  subjects,  against  whom  executions  are  awarded  by 
that  Court,  liable  to  be  seized  and  sold ;  but  the  liability  of  the  same  property  to  be 
sold  in  suits  against  Executors  or  Administrators',  or  by  their  [310]  voluntary  con- 
veyance, for  the  payment  of  the  debts  of  their  Testators  or  intestates,  is  not  created 
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by  any  express  words ;  it  has,  however,  been  held  by  the  Court,  and  is  now  hdd  by 
the  two  learned  Judges  thereof,  who  regarded  such  property  as  real  estate,  that 
these  liabilities  arise  by  implication  and  necessary  construction  of  the  same  Charter 
or  Letters  Patent;  and  upon  this  they  solely  rely,  to  reconcile  such  powers  of  the 
personal  representatives,  with  their  opinion  that  the  property  is  real,  and  in  all  other 
respects  governed  as  such,  by  the  English  law.  Sir  Francis  Macnaghten,  on  the 
other  hand,  strongly  denies  that  construction  to  be  either  necessary  or  right;  and 
while  he  maintains  that  all  lands  and  houses  in  Calcutta  are  personal  estate,  and 
that  no  fee-simple  or  freehold  estates  are,  or  can  be  held  by  British  subjects  there, 
he  relies  much  for  confirmation  of  that  opinion,  on  the  unsoundness  of  the  construc- 
tion of  the  Charter,  and  the  inability  of  his  opponents,  to  show  any  other  legitimate 
origin  of  the  admitted  liabilities  of  the  land,  and  the  power  of  the  personal  repre- 
sentation, supposing  property  the  subject  of  them,  to  be  real  estate  of  inheritance. 
The  arguments  of  the  learned  Judges  respectively,  in  support  of  these  conflicting 
opinions,  were  stated  at  very  great  length  in  the  evidence  transmitted  by  the  Com- 
missioners from  India,  which  comprises,  among  other  things,  reports,  certified  by 
them  to  be  correct,  of  their  respective  argument  in  the  Supreme  Court  on  giving 
their  judgments  seriatim  in  a  cause  between  Jacob  Joseph,  Plaintiff,  and  Rowland 
Ronald,  Defendant,  decided  in  that  Court  on  the  27th  day  of  March,  1818.  Mr.  Jus- 
tice Macnaghten,  having  been  examined  as  a  witness,  under  the  commission,  referred 
to  a  printed  report  of  his  argument  on  that  occasion,  deposed  to  by  him  as  an 
exhibit,  and  stated  in  his  evidence  that  he  still  adhered  to  his  opinion  as  therein 
reported,  and  believed  it  to  be  correct.  The  Chief  Justice  and  Sir  Anthony  BuUer, 
Justice,  declined  to  be  examined  as  witnesses  within  their  local  jurisdiction,  as  to 
the  law  administered  by  them,  but  signed  a  certificate,  referring  to  a  manuscript 
report  of  their  arguments,  delivered  from  the  Bench  in  the  cause  of  Joseph  v.  Ronald, 
which  was  also  made  an  exhibit  under  the  commission,  and  deposed  to  by  a  witness, 
proving  their  signatures  to  the  certificate,  and  they  have  thereby  certified  the 
accuracy  of  the  report,  and  their  adherences  to  the  opinions  as  therein  contained. 
They  have  included  also,  in  the  exhibits  a  report  of  a  former  cause,  decided  in  the 
same  Court  in  1785,  in  which  Doe,  on  the  demise  of  Savage,  administrator,  with 
the  Will  annexed  of  Whiffen,  was  Plaintiff  in  ejectment,  and  Brancharam  Tagore, 
Defendant,  in  which  it  was  decided  unanimously  by  the  [311]  Judges  who  then  pro- 
sided,  viz..  Sir  Robert  Chambers,  Mr.  Justice  Hyde,  and  Sir  William  Jones,  that  land 
in  Calcutta  did  not  pass  by  a  Will  not  attested  by  three  witnesses,  pursuant  to  the 
Statute  of  Frauds,  because  it  was  fee-simple  estate ;  and  all  the  same  present  Judges, 
have  referred  to  the  opinions  of  the  former  Judges  as  thereby  reported,  the  Chief 
Justice  East  and  Mr.  Justice  BuUer,  for  the  purpose  of  confirming,  and  Mr.  Justice 
Macnaghten,  for  that  of  commenting  upon  and  dissenting  from  the  same,  as  ao 
reported.  That  he  did  not  think  it  necessary  or  proper  to  set  forth  at  large  the 
several  judicial  arguments  in  that,  his  report;  but  referring  generally  to- them,  as 
contained  in  the  exhibits,  he  thought  it  sufficient  to  state  their  general  effect :  and 
first,  as  to  that,  upon  which  the  difference  between  the  learned  Judges  principally 
turns  the  construction  of  the  Charter  of  1774.  The  words  of  that  instrument,  ao 
far  as  material  to  the  construction,  are  as  follows: — In  the  clause  descriptive  of 
the  actions  or  suits  in  which,  and  the  persons  against  whom,  jurisdiction  is  given 
to  the  Supreme  Court  of  Judicature,  the  words  are — "  All  actions  and  suits  which 
shall  or  may  arise,  happen,  be  brought  or  promoted,  upon  or  concerning  any  tres- 
passes or  inquiries  of  what  nature  or  kind  soever,  or  any  rights,  titles,  claims,  or 
demands  of,  in,  or  to  any  houses,  lands,  or  other  things,  real  or  personal,  in  the  several 
Provinces  or  districts  called  Bengal,  Bahar,  and  Orissa,  or  touching  the  possession, 
or  any  interest  or  lien,  in  or  upon  the  same ;  and  all  pleas,  real,  personal,  or  mixed, 
the  causes  of  which  shall,  or  may  arise,  accrue,  or  grow,  or  shall  have  heretofore 
arisen,  accrued,  or  grown,  against  the  United  Company  of  Merchants  trading  to 
the  East  Indies,  and  against  the  said  Mayor  and  Aldermen  of  Calcutta,  and  against 
any  other  of  our  subjects  who  shall  be  resident  within  the  Provinces,  districts,  or 
countries,  called  Bengal,  Bahar,  and  Orissa,  or  who  shall  have  resided  there,  or  who 
shall  have  any  debts,  effects,  or  estate,  real  or  personal,  within  the  same,  and  against 
the  Executors  or  Administrators  of  such  our  subjects,  and  against  any  other  person 
who  shall  at  the  time  of  such  action,  brought  or  accrued,  etc.,  have  been  in  the  service 
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of  the  Company."  And  in  the  subsequent  clause,  directory  as  to  the  process  of  execu- 
tions or  judgments  obtained,  the  writ  of  execution  is  directed  to  be  issued  to  the 
Sheriff,  "  Commanding  him  to  seize  and  deliver  the  possession  of  houses,  lands,  or 
other  things  recovered  in,  and  by  such  judgment,  or  to  levy  any  sum  of  money  which 
shall  be  so  recovered,  or  any  costs  which  shall  be  so  awarded,  as  the  case  may  require, 
by  seizing  and  selling  so  much  of  the  houses,  lands,  debts,  or  [312]  other  effects,  real 
and  personal,  of  the  party  against  whom  such  writ  shall  be  awarded,  as  will  be 
sufficient  to  answer  and  satisfy  the  said  judgment  or  award,  or  to  take  and  imprison 
the  body  of  such  party,"  etc.  On  these  words  it  has  been,  in  the  first  place,  argued, 
that  this  Charter,  and  the  Acts  of  Parliament  authorising  and  confirming  it,  must 
have  intended  that  real  actions,  as  well  as  personal,  might  be  brought  against 
Executors  and  Administrators,  and  that  houses  and  lands  might  be  recovered  and 
sold  in  suits  against  them,  because  these  personal  representatives  are  named,  and 
heirs  and  devisees  are  not,  and  yet  by  the  previous  descriptions  of  the  suits  and 
subsequent  directions  as  to  levies,  real  estates  were  to  be  recovered  and  sold ;  but 
this  construction  seems  to  stand  on  the  assumption,  that  every  particular  designation 
of  the  persons,  against  whom  the  jurisdiction  may  be  exercised,  must  of  necessity 
have  its  proper  correlative  term,  not  in  one  only,  or  more,  but  in  every  particular 
action  or  causes  of  action  before  enumerated,  to  which  I  cannot  subscribe.  "  Wefe 
it  so  (continues  the  Master),  an  Executor  or  Administrator  in  Calcutta,  I  conceive, 
would  be  liable,  by  the  same  rule,  to  an  action  of  trespass  vi  et  amiU  for  every 
assault,  or  other  forcible  injury  committed  by  his  Testator  or  intestate,  as  well  as  to 
a  real  action  or  ejectment  for  his  lands ;  and  as  to  the  execution  clause,  the  same 
mode  of  construction  might  prove,  that  an  Executor  takes  his  Testator's  fee-simple 
estate  to  his  own  use,  or  that  he  is  liable  to  answer  his  Testator's  debts  out  of  his 
own  real  estate,  for  he  is  the  party  against  whom  the  execution  is  to  be  awarded ; 
and  the  person,  therefore,  whose  houses  and  lands,  according  to  the  words,  if  applied 
strictly  to  all  debts,  are  to  be  sold.  It  is  further  argued,  that  the  heir  not  being 
named  as  such  in  the  enumeration,  there  would  be  no  remedy  against  him  by  the 
creditors ;  but  it  seems  to  me  a  sufficient  answer,  that  he  would  be  within  the  other 
personal  description ;  for  if  the  lands  or  houses  descended  as  real  estate  on  him,  he 
would  himself  be  a  person  having  real  estate  within  the  Province,  and  the  claim  of 
his  ancestors'  creditors  would,  in  the  very  words  of  the  Charter,  be  a  claim  or  demand 
of,  in,  or  to  the  same,  or  of  an  interest  in,  or  lien  upon,  the  same.  The  case  of  an 
heir  would  both  ways,  therefore,  as  I  conceive,  be  clearly  within  the  provisions  of 
the  Charter.  Some  of  the  learned  persons  who  have  supported  this  construction, 
and  among  them  Sir  William  Jones,  in  the  said  case  of  Doe  dem.  Savage  v.  Brancha- 
ram  Tagore,  have  further  thought  that  the  clauses,  which  relate  to  the  grant  of 
probates  and  administrations  tend  to  confirm  it,  the  Supreme  Court  being  em- 
powered thereby  to  commit  administration  of  goods,  chattels,  [313]  credits,  and  all 
other  effects  whatsoever  of  British  subjects  dying  within  the  Province ;  because  the 
word  '  effects,'  is  large  enough  to  comprise  real  estate  (a  proposition  which  Sir  Francis 
Macnaghten,  in  opposing  this  construction  of  the  Charter,  controverts,  but  which 
I  apprehend  is  true),  it  has  been  argued  that  it  should  be  construed  here  to  bear 
that  meaning ;  but  I  humbly  conceive  that  if  the  f ramers  of  the  Charters,  had  been 
meditating  so  important  an  innovation  on  the  existing  law  of  real  property,  as  is 
supposed,  they  would  have  chosen  a  term  more  clearly  appropriate  to,  or  descriptive 
of,  their  purpose.  It  may  seem  superfluous  to  add,  that  this  very  clause  furnishes 
an  argument  on  the  other  side ;  for,  in  making  real  property  in  Bengal  executorial 
assets,  it  would  have  been  strange  to  limit  the  power  of  committing  administration 
of  it,  to  the  cases  of  British  Testators  or  intestates  dying  in  that  country,  since  such 
property  could  not  be  considered  as  within  the  jurisdiction  of  our  own  Ecclesiastical 
Courts.  Inadmissible  though  these  constructions  appear  to  be,  they  are  not  more 
•o,  however,  than  that  which  refers  to  the  same  Charter,  and  to  the  same  clauses  of 
it,  for  the  origin  of  the  power  of  Executors  or  Administrators  to  sell  and  convey 
the  real  estate,  without  the  concurrence  of  the  devisee  or  heir-at-law.  The  late 
Sir  Robert  Chambers  is  reported  to  have  said,  in  giving  his  judgment  in  Doe  dem. 
Savage  v.  Brancharam  Tagore,  '  The  necessary  consequence  of  these  provisions  (the 
clauses  of  the  Charter  before  stated)  is,  that  though  such  land  he  real  property,  it 
must,  like  a  personal  chattel,  go  to  the  Executor  or  Administrator  in  the  first  in- 
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stance,  who  has  the  same  power  of  disposing  of  it  by  sale,  that  he  has  of  personal 
chattel,  and  for  the  same  reason,  because  he  is  bound,  in  the  first  place  to  pay  the 
debts  and  funeral  charges,  and  afterwards  to  be  considered  as  a  Trustee  for  those 
who  are  entitled  to  the  residue.'  The  learned  Judge  afterwards  noticed  an  objec- 
tion :  '  It  was  said,  that  those  who  had  purchased  from  Executors,  would  be  in 
danger  of  having  suits  commenced  against  them  by  heirs  or  other  claimants;  but 
the  charter  (he  observed)  having  subjected  lands  in  the  hands  of  the  Executors  in 
the  same  manner  as  chattels,  to  be  sold  for  payment  of  debts,  he  who  has  bona  fide, 
and  for  a  valuable  consideration,  purchased  a  piece  of  ground  from  an  Executor, 
is  as  secure  in  his  possession,  as  if  he  had  purchased  a  ship.  Those  entitled  to  the 
produce  of  either  the  one  or  the  other,  must  make  their  claims  on  the  Executor  or 
Administrator,  and  not  upon  the  purchaser.'  Sir  Edward  Hyde  East  and 
Sir  Anthony  Buller  have,  in  their  judgment  in  Joseph  v.  Ronald,  adopted  this 
further  construction  of  the  Charter ;  though,  as  it  appears  to  me,  not  with  perfect 
[314]  satisfaction  to  themselves,  or  firmness  of  opinion.  '  Real  property  (observed 
the  former)  is  nowhere  in  terms  made  assets  generally ;  and  it  is  only  by  construc- 
tion and  implication,  though  I  think  the  construction  and  implication  are  reason- 
able and  necessary,  that  it  is  made  assets  for  payment  of  debts  and  satisfaction  of 
claims  and  demands  upon  it  in  the  hands  of  Executors  and  Administrators.  The 
express  power  given  to  seize  and  sell,  is  only  given  to  the  Court,  after  judgment 
and  writ  of  execution  to  the  Sheriff,  against  the  original  debtor,  or  his  Executors 
or  Administrators ;  but  it  is  a  reasonable  construction  of  such  a  power,  that  where 
an  Executor  or  Administrator  has  no  reason  to  dispute  the  justice  of  the  claim  or 
demand  upon  the  deceased's  estate,  he  should  not  drive  the  creditor  to  the  expense 
of  a  suit,  but  should  by  his  own  act,  dispose  of  the  real  as  well  as  the  personal  pro- 
perty, for  the  satisfaction  of  the  debt,  or  demand,  which  would  otherwise  be  enforced 
against  him  by  suit.  It  must  be  remembered,  however  (he  observed),  that  the  power 
is  only  expressly  given,  even  to  the  Court  itself,  for  the  satisfaction  of  debts  or 
claims  upon  the  property,  and,  therefore,  the  primary  and  direct  implication, 
raising  a  power  of  sale  in  the  Executor  or  Administrator,  without  the  intervention 
of  the  Court,  would  seem  to  confine  the  execution  of  the  power  (if  it  were  to  be 
considered  as  a  bare  power),  to  the  same  purposes,  namely,  the  satisfaction  of  debts 
or  claims  upon  the  property,  and  require,  therefore,  proof  of  the  existence  of  such 
debtfi  or  claims,  in  order  to  support  the  private  conveyance  by  the  Executor  or 
Administrator.'  The  learned  Chief  Justice  then  noticed  that  this  latter  point  was 
not  necessary  to  be  decided  in  the  cause  before  him,  but  added,  '  Upon  the  best 
consideration,  however,  which  I  have  been  able  to  give  to  the  general  question,  I 
am  disposed,  as  at  present  advised,  to  carry  the  implication  one  step  further,  upon 
the  authority  of  the  case.  Doe  dent  Savage  v.  Brancharara  Ta-gore,  and  to  say  that 
the  Cliarter  did  not  mean  only  to  give  a  bare  power  to  Executors  and  Administrators, 
to  take  and  sell  the  real  property  for  the  payment  of  debts,  and  to  answer  demands 
upon  it,  but  that  it  meant  to  give  them  an  interest  in  it,  in  the  character  of  what 
I  may  call  Charter  trustees,  for  the  benefit,  indeed,  primarily  of  creditors  (if  any 
such  there  were),  but  generally  for  the  benefit  of  those,  to  whom  the  law  of  England 
would  give  it,  or  for  whom  that  law  makes  it  liable,  with  the  difference  only,  that 
by  the  law  of  England  it  would  have  been  only  answerable  for  judgment,  and 
specialty  debts  in  the  hands  of  the  heir,  and  subject  to  dower;  whereas,  by  the 
British  law  of  India,  it  is  made  liable  in  the  first  instance,  for  all  kinds  of  debts  and 
demands  [316]  in  the  hands  of  Executors  and  Administrators,  as  it  was  also  made 
liable  for  them  in  the  hands  of  Testators  or  intestates,  and  after  those  debts  and 
demands  are  satisfied,  they  must  hold  it  for  the  benefit  of  the  heirs  (subject  to  the 
dower  of  the  widow  if  it  remained  in  kind,  or  if  the  surplus  value  only  of  it  in 
money  remained  in  their  hands,  subject  to  her  equitable  claim  for  her  proportion), 
because  it  is  not  purposed  to  be  given  to  any  other  person  or  persons,  or  for  any 
other  purpose  than  for  the  payment  of  debts,  or  satisfaction  of  claims  upon  the 
property  itself.'  The  learned  Chief  Justice,  after  giving  further  reasons  at  great 
length  in  support  of  this  widest  construction  of  the  Charter,  concluded  with  adding, 
— '  It  is,  however,  much  to  be  regretted,  that  the  lawgiver  has  not  spoken  in  plainer 
terms  upon  a  matter  of  such  general  and  extensive  consequence,  but  has  left  this 
conclusion  to  be  sifted  by  construction  and  accumulated  implications,  which  make 
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me  tremble  while  I  am  making  them,  though  I  have  a  former  decision  of  this  Court 
to  guide  me  to  the  conclusion.'  Sir  Anthony  BuUer,  in  his  certified  opinion  or 
argument  in  the  same  cause,  agreed  generally  with  this  construction  in  all  points, 
though  he  admitted  that  the  words  were  of  very  doubtful  meaning,  and  relied 
chiefly  on  the  former  decision ;  and  Sir  Henry  Russell,  and  Sir  William  Burroughs, 
with  almost  all  the  other  witnesses,  who  concur  with  them  on  the  main  question,  either 
expressly  or  virtually  construe  the  Charter  in  the  same  extensive  way,  referring  to 
its  provisions  alone  the  powers  of  Executors  and  Administrators  over  real  estate, 
as  well  as  its  general  liability  to  debts;  but  with  all  the  deference  to  such  high 
authorities  on  Indian  law,  he  could  not  satisfactorily  adopt  these  constructions  of 
the  Charter,  as  ihe  ground  of  his  conclusions  in  regard  to  the  rules  of  law  in  ques- 
tion, but  felt  himself  bound  expressly  to  dissent  from  them  in  the  opinion,  which 
he  had  humbly  to  submit  to  the  Court.  That  it  seemed  to  him,  that  these  '  accumu- 
lated implications,'  as  they  are  rightly  called  by  the  Chief  Justice,  were  still  less 
admissible  than  the  first  implication,  from  which  they  are  supposed  to  flow;  and 
that  if  a  liability  to  be  sold  by  execution,  against  Executors  or  Administrators,  had 
been  clearly  created  by  the  Charter,  it  still  would  not  follow  that  those  personal 
representatives  were  also  empowered  by  it,  to  sell  by  their  own  voluntary  conveyances, 
without  the  concurrence  of  devisees  or  heirs-at-law,  and  so  as  to  make,  independently 
of  the  existence  of  debts,  as  well  as  of  the  application  of  the  purchase-money,  a  good 
title  to  the  purchaser.  Some  of  the  learned  Judges  who  maintain  these  wide  impli- 
cations, support  their  opinions  by  a  supposed  analogy  to  the  law  of  the  British 
West  India  and  American  Colonies.  The  Chief  Justice  in  his  argument  observed, 
that  if  his  [316]  construction  of  the  Charter  was  right,  it  would  not  be  found  to 
be  an  anomalous  case,  for  that  a  provision  of  the  same  nature  was  made  by  the 
Statute,  5  Geo.  II.  c.  vii.  s.  4,  for  all  the  British  plantations  and  Colonies  in  America, 
and  be  cited  the  words  of  the  section,  which  are,  '  That  the  houses,  lands,  negroes, 
and  other  hereditaments  and  real  estates,  in  any  of  the  said  plantations,  belonging 
to  any  person  indebted,  shall  be  liable  to,  and  chargeable  with  all  just  debts,  duties, 
and  demands,  of  what  nature  or  kind  soever,  owing  by  any  such  person  to 
His  Majesty,  or  any  of  his  subjects,  and  shall  and  may  be,  assets  for  the  satisfaction 
thereof,  in  like  manner  as  real  estates  are  by  the  law  of  England,  liable  to  the 
Mtisf action  of  debts  due  by  bond  or  other  specialty,  and  shall  be  subject  to  the  like 
remedies,  proceedings,  and  process  in  any  Court  of  law  or  equity,  in  any  of  the  said 
plantations  respectively,  for  seizing,  extending,  selling,  or  disposing  of  any  such 
houses,  lands,  negroes,  and  other  hereditaments  and  real  estates,  towards  the  satis- 
faction of  such  debts,  duties,  and  demands,  and  in  like  manner  as  personal  estates 
io  any  of  the  said  plantations  respectively,  are  seized,  extended,  sold,  or  disposed 
of,  for  the  satisfaction  of  debts.'  "The  learned  Chief  Justice  then  cited  Mr.  Toller's 
Law  of  Executors,  for  the  proposition  that  an  estate  in  fee  in  the  plantations,  is 
subject  to  debts,  and  esteemed  as  a  chattel  till  the  creditors  are  satisfied,  when  the 
lands  shall  descend  to  the  heir.  This,  however,  he  remarks,  was  first  applied  to  the 
laws  of  Barbadoes,  in  Blankard  v.  Galdy,  4  Mod.  Rep.  226,  which  was  in  the 
5  William  and  Mary;  but  it  may  be  considered,  he  adds,  as  a  clue  to  the  more 
general  Statute.  The  learned  Judge  here  seems  to  suppose,  that  the  Statute, 
5  Geo.  II.  c.  7,  has  introduced  into  those  Colonies  generally,  a  practice  similar  to 
that  which  prevails  in  Bengal,  and  which  he  ascribes  to  the  Charter  of  1774 ;  and 
Sir  Anthony  Buller,  in  concurring  with  that  construction,  and  especially  as  to  the 
power  of  an  Executor  or  Administrator,  to  sell  the  real  estate,  says,  '  I  believe  it 
accords  very  much  with  the  mode  in  which  real  estate  is  applied  in  the  Colonies, 
under  the  Statute,  5  Geo.  II.  c.  7.'  But  the  learned  Judges  were  evidently  mis- 
informed on  this  head ;  and  I  am  enabled,  from  having  long  practised  at  the  Bar 
in  several  West  Indian  Colonies,  to  state,  and,  therefore,  deem  it  right  here  to  state 
to  the  Court : — That  in  none  of  our  West  Indian  Colonies,  nor,  as  I  have  reason  to 
believe,  in  any  British  Colony  in  America,  was  it  held,  either  before  or  since  the 
Statute,  5  Geo.  II.  c.  7,  that  Executors  or  Administrators  could  sell  the  real  estates 
of  their  Testator  or  intestates,  by  their  own  voluntary  act  and  conveyance,  even 
for  the  necessary  satisfaction  of  his  debts;  and  yet,  in  several  of  those  Colonies, 
real  estates  are  sold  by  execution  [317]  on  judgments  obtained  against  the  Executors 
or  Administrators,  without  joining  the  devisees,  or  heir-at-law ;  instead,  therefore, 
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of  the  law  of  the  American  Colonies  supporting  by  analogy  the  construction  in  ques- 
tion, it  makes  against  that  construction,  by  showing  that  there  is  no  such  clear 
practical  necessity  as  is  assumed,  for  giving  to  the  personal  representatives  by 
implication,  a  power  of  Htually  selling  real  estate  for  payment  of  debts,  even  where 
it.  may  lawfully  be  sold  for  the  same  purpose  by  adverse  process  in  suits  to  which 
they  alone  are  Defendants ;  the  same  may  be  said  even  as  to  the  supposed  implication 
in  the  Charter,  that  the  real  estate  may  be  recovered  or  sold  by  execution  against 
the  Executors  or  Administrators  of  the  debtor.  It  receives  no  countenance  from, 
but  is  rather  opposed  by,  the  law  or  practice  of  our  American  Colonies,  under  the 
Statute,  5  Geo.  II.  c.  7.  Though  the  language  of  that  Act  is  rather  ambiguous, 
the  most  material  and  consistent  construction  of  it  seems  to  be,  that  in  making  real 
estates  assets  for  simple  contract  debts,  no  charge  was  intended  as  to  the  manner  in 
which,  or  the  persons  against  whom,  such  assets  might  be  recovered  after  the  death 
of  the  debtor,  but  that  the  simple  contract  creditor,  was  left  to  proceed  in  the  same 
manner  that  bond  or  specialty  creditors  might  be,  as  in  this  country,  and  that  the 
clause  as  to  selling  by  execution,  had  reference  only  to  actions  against  the  debtor 
himself  in  his  lifetime.  The  fact  is,  that  the  Statute,  5  Geo.  II.  c.  7,  was  in  few,  if 
in  any,  of  the  British  Colonies,  introductory  of  a  new  rule  as  to  the  liability  of 
real  estates  to  debts,  either  in  respect  of  their  being  sold  by  execution,  or  being 
chargeable  with  debts  by  simple  contract.  In  the  West  Indies,  they  were  liable  to 
be  sold  and  charged  by  the  practice  of  the  Colonial  Courts,  at  least  as  far  back 
as  any  extant  records,  or  the  memorials  of  that  praStice  extend;  and  the  notice 
of  the  law  of  Barbadoes  in  Blankard  v.  Galdy,  might  have  been  extended  to  every 
one  of  the  then  British  Leeward  Islands.  But  these  departures  from  English  law  of 
real  property,  do  not  appear  to  have  arisen  from  any  positive  law.  Acts  of  Assembly 
are  extant,  directory  as  to  the  forms  of  executions,  and  proceedings  under  them, 
by  which  the  order  wherein  the  lands  and  tenements  shall  be  levied  upon,  and  the 
manner  of  selling  and  conveying  them,  are  regulated,  and  several  of  these  Acts  are 
prior  to  the  5  Geo.  II.  c.  7 ;  but  not  one  of  them  enacts  these  liabilities  of  real  estates, 
in  any  way  that  marks  the  introduction  of  a  rule  substantially  new.  There  is 
reason,  therefore,  to  conclude,  that  the  practice  is  coeval  with  the  first  settlement  or 
acquisition  of  the  Colonies,  or  the  first  establishment  therein  of  any  Courts  of  justice, 
and  that  it  was  tacitly  adopted  as  a  de-[318]-parture  from,  or  modification  of,  the 
law  of  the  mother-country,  rendered  highly  expedient  or  necessarily  by  the  local 
circumstances  in  which  they  were  placed.  In  the  British  settlements  in  North 
America,  the  same  practice  seems  to  have  obtained,  and  probably  in  the  same 
manner.  But  a  short  time  prior  to  the  5  GSeo.  II.  c.  7,  the  Assemblies  or  Courts  of 
some  of  our  North  American  Colonies,  are  said  to  have  attempted  to  exempt  their 
lands  from  this  liability  to  simple  contract  debts,  and  that  of  being  sold  under 
executions,  in  order  that  they  might  better  be  able  to  fence  with,  or  defraud  their 
creditors  in  the  mother-country;  and  this  attempt,  probably,  gave  occasion  to  the 
Act  of  5  Geo.  II.  c.  7,  for  the  protection  of  the  British  Merchants  and  others,  to 
whom  the  Colonists  were  largely  indebted.  The  Statute,  therefore,  seems  to  have 
had  rather  a  declaratory,  than  enactive  effect,  except  that  by  placing  the  existing 
practice  substantially  everywhere  on  the  new  basis  of  Parliamentary  legislation, 
the  Assemblies,  as  well  as  the  Courts  of  the  Colonies,  were  precluded  from  the  power 
of  subverting  it  to  the  prejudice  of  the  English  creditors.  But  as  to  the  manner  in 
which  real  estates  were  to  be  brought  to  sale,  either  in  the  debtor's  lifetime,  or  after 
his  decease,  the  Statute  did  not  expressly  repeal  or  alter  any  Colonial  law  or  practice, 
by  which  the  same  ends  had  already  been  provided  for  and  attained,  nor  have  its 
general  words  of  reference  to  the  law  of  England,  as  to  specialty  debts,  and  to  the 
laws  of  the  respective  plantations,  as  to  personal  estate  taken  in  execution,  ever 
been  construed  to  imply  any  such  alteration  or  repeal.  If  they  had,  the  remedies  of 
the  Cteditors  would  in  most  Colonies  have  been  obstructed  or  impaired,  instead  of 
being  protected  or  advanced.  But  in  no  British  American  Colony,  or  none  of  those 
in  the  West  Indies  at  least,  has  any  such  construction  had  place;  and  the  conse- 
quence is,  that,  in  each  respective  Colony,  British  at  the  time  of  that  Act,  its  own 
antecedent  practice  has  been  pursued,  except  when  varied  by  subsequent  Acts  of 
Assembly ;  though  in  no  one  Colony  are  the  real  assets  of  a  deceased  debtor  recovered 
or  discharged  in  like  manner, as  for  satisfaction  of  bond,or  specialty  debts  in  England, 
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and  nowhere  are  the  debtors'  lands  levied  on  and  sold  under  execution,  in  like 
manner  with  the  present  estate,  so  levied  on  and  sold  under  the  law  of  the  same 
Colony ;  much  less  has  it  anywhere  been  held,  that  real  estate  can  be  sold  or  disposed 
of  by  Executors  or  Administrators  under  the  Act,  by  their  own  authority,  which  the 
learned  Judges  of  the  Supreme  Court  all  seem  to  have  understood,  as  the  clear 
import  of  the  words,  '  shall  be  sold  or  disposed  of  in  like  manner  as  personal  estate,' 
and  which  they  accordingly  supposed   to    be   the   practice   in    all   our  American 
[S19]  Colonies;  unless,  indeed,  that  clause  of  the  Act  is  referred  to  remedies  ohly 
against  the  debtor  in  his  lifetime,  and  the  former  clause  only  to  remedies  against 
his  assets  after  his  death,  the  section  would  be  at  variance  with  itself;  for  the 
remedy  obviously  could  not  be  at  once  the  same,  with  that  for  Bond  or  specialty 
debts  in  England,  and  with  that  for  the  sale  or  disposition  of  chattels  in  the  Colonies. 
But  the  Executors  and  Administrators  have,  in  none  of  the  Colonies,  been  considered 
as  having  power  to  sell  the  real  estates  of  their  Testators  or  intestates ;  such  estates 
are,  in  several  of  our  West  India  Islands,  sold  under  judgments  and  executions, 
obtained  against  Executors  and  Administrators  only;  while  in  other  Islands,  the 
devisees  or  heirs-at-law,  are  joined  as  co-defendants  with  the  personal  representa- 
tives in  the  suit,  and  in  the  process  for  that  purpose.     Though  I  deem  it  my  duty 
thus  to  point  out  to  the  Court,  the  unsoundness  of  the  supposed  analogy  in  the 
law  and  practice  of  the  British  American  Colonies,  which  is  relied  upon  by  the 
learned  East  India  Judges,  in  their  judicial  opinions,  in  evidence  before  me,  as 
being  contrary,  in  point  of  fact,  to  what  I  know,  of  the  law  and  practice  of  those 
Colonies,  it  is  not,  on  this  ground  alone,  that  I  feel  myself  bound  to  dissent  from  the 
reasons  on  which  they  rely,  and  humbly  to  state,  as  my  opinion,  that  the  construction 
put,  by  the  said  majority  of  the  learned  Judges,  on  the  words  of  the  Charter,  cannot 
be  sustained ;  and  that  Mr.  Justice  Macnaghten's  dissent  therefrom,  is  well  founded. 
But,  nevertheless,  it  does  not  seem  to  me,  necessarily  to  follow,  that  the  practice  of 
selling  the  lands  and  houses  of  British  subjects,  in  Calcutta,  under  executions,  ob- 
tained against  them,  or  against  their  Executors  or  Administrators,  or  even  the  sale 
thereof,  by  the  voluntary  act  of  those  personal  representatives  is  contrary  to  law; 
still  less,  that  to  reconcile  such  practice  with  law,  all  the  lands  and  tenements  in 
Bengal,  must  be  regarded  as  personal  estate ;  indeed,  it  appears  to  me,  that  this  latter 
consequence,  though  maintained  by  Sir  Francis  Macnaghten,  in  his  construction  of 
the  Charter,  is  utterly  irreconcilable  with  the  words  of  that  instrument  itself,  which 
expressly  describes  real  actions,  and  directs  the  sale  by  execution,  of  real,  as  well 
as  personal  property ;  for  the  explanations  attempted  by  that  learned  Judge,  to  wit, 
the  supposing  that  chattels  real,  and  ejectments  for  the  recovery  of  them,  only  were 
intended,  seems  to  me  quite  unsatisfactory,  and  such  as  cannot,  without  assigning 
an  incorrect,  as  well  as  forced,  and  unnatural  sense  to  the  language,  be  received. 
But,  though  all  the  learned  Judges  seem  to  have  agreed,  in  regarding  the  Charters 
of  1774  as  the    only  legitimate  source   of   the  practice  in  question,  that  can  be 
[3203  assigned,  if  extended  to  fee-simple,  or  real  estates  (as  it  clearly  must  be,  if 
there  are  any  such  estates  held  by  British  subjects,  within  the  jurisdiction  of  the 
Supreme  Court  of  Judicature),  the  main  principles  on  which  this  opinion  is  founded, 
appear  to  me  very  disputable,  if  not  clearly  incorrect,  and  such,  as  if  generally 
adopted,  in  relation  to  the  Colonial  dependencies,  and  Settlements  of  Great  Britain, 
would  lead  to  very  alarming  and  dangerous  consequences.     These  principles  seem  to 
be,  that,  where  the  law  of  England  is  introduced,  into  a  newly-acquired  Colony,  or 
Settlement,  that  law  must  universally  give  the  rule,  in  all  cases,  not  otherwise  pro- 
vided for,  by  express  legislation,  and  that  no  local  custom,  or  practice,  though 
coeval  with  the  possession  of  the  Colony,  or  Settlement,  even  if  it  were  derived  from 
a  law  previously  established  there,  can  be  lawful,  if  repugnant  to,  or  a  departure 
from,  the  maxims  of  English  law.     '  The  lands  of  Mahomedans  and  Hindoos  (said 
Sir  Robert  Chambers,  in  Doe  dtm.  Savage  v.  Braneharam  Tagore,  as  appears  by  the 
certified  report),  descend,  according  to  their  own  respective  laws,  and  by  a  subse- 
quent Statute,  every  question  of  inheritance,  and  succession,  is  to  be  determined  in 
their  cases,  by  those  laws.     The  case  of  lands,  in  the  hands  of  British  subjects 
(he  added)  is  different.     The  Common  law  of  England,  and  the  greater  part  of  our 
Statute  law,  having  been  introduced  here,  by  several  Royal  Charters,  and  particu- 
larly by  the  Charter  establishing  this  Court,  lands  of  British  subjects,  must  descend, 
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as  they  do  in  England,  except  so  far  as  the  descent  is  interrupted,  or  the  succession 
thereto,  varied  by  the  clauses  in  the  Charter,  that  respect  suits  against  Executors 
and  Administrators.'  In  the  same  view,  the  learned  Chief  Justice  East,  in  his 
certified  opinion,  in  Joseph  v.  Ronald,  rests  the  question  throughout,  on  the  con- 
struction of  those  clauses  in  the  Charter,  and  Mr.  Justice  BuUer  says, — '  I  fully 
concur  with  the  Chief  Justice,  ih  thinking  that  lands  must  be  considered,  as  descend- 
ing, according  to  the  English  law,  except  so  far  as  the  Charter  may  have  altered 
that  course  of  descent.  By  that  (he  says),  as  well  as  the  former  Charter,  the  English 
law  had  been  introduced,  for  the  government  of  British  subjects,  part  of  which  law, 
and  which  I  consider  has  also  introduced  thereby,  is,  that  land,  in  which  the  party 
has  a  permanent  interest,  should  descend  accordingly  to  a  certain  course  of  in- 
heritance. If  a  new  Country  (he  adds)  is  discovered  by  British  subjects,  they  carry 
with  them  the  laws  of  inheritance,  as  included,  in  the  English  law;  and  if  the 
English  law,  attaches  on  a  Country  settled,  where  the  inhabitants  hold  land  of 
perpetual  inheritance,  such  land,  is  by  that  law,  deemed  to  be  real  property.'  The 
arguments  of  Mr.  Justice  Macnaghten  [321]  on  the  other  side,  proceed  on  the  same 
general  views.  '  The  lands  of  Mahomedans  and  Hindoos,  are,  by  a  special  Act  of 
Parliament  (he  observes)  to  be  dealt  with  according  to  their  own  laws ;  but  the  lands 
of  all  others,  Armenians  included,  must  go  according  to  the  English  law,  and  not 
otherwise.  If  all  the  property  (he  adds)  which  is  not  specially  excepted  from  it  shall 
not  be  regulated  by  the  English  law,  no  law  will  exist  in  this  place,  by  which  it  can 
be  regulated,  or  by  which  disputes  that  relate  to  it  can  ever  be  determined.'  The 
first  question,  that  naturally  suggests  itself,  on  these  opinions,  is  how,  and  when  the 
English  law  was  generally  introduced.  The  learned  Judges  all  refer  its  intro- 
duction, for  the  Government  of  British  subjects,  to  the  Charter  of  1774,  and  former 
Charters,  without  further  explanation,  which  would  lead  to  the  notion,  that  the 
English  law,  introduced  by  difEerent  portions,  since  the  introduction  of  the  whole 
Code,  is  obviously  an  act,  not  susceptible  of  iteration,  and,  therefore,  must  have 
been  done,  if  at  all,  in  that  way,  by  a  single  Charter,  not  by  several ;  and  in  that 
case,  it  would  be  material  to  ascertain  by  which  of  the  number,  the  English  law  had 
been  introduced,  because  from  its  date,  subsequent  Acts  of  Parliament  would  have 
no  effect,  .without  an  express  extension  of  their  enactments  to  India :  but  on  re- 
ferring to  printed  copies  of  the  Charters  granted  to  the  East  India  Company,  from 
the  year  1601,  to  the  Charter  of  26th  March,  1774,  inclusively,  and  particularly 
examining  the  same,  from  the  Charter  of  September  24,  1726,  inclusively,  being  the 
Charter  which  provided  for  the  Administration  of  justice,  in  the  Company's  settle- 
ments, by  establishing  a  Court,  called  the  Mayor's  Court ;  I  find,  in  none  of  them, 
any  express  introduction  of  English  law,  but  on  the  contrary,  they  seem  all  to  have 
proceeded  on  the  assumption,  that  English  law  was  already  in  force  in  those  settle- 
ments, and  their  provisions,  are  directed  chiefly  to  the  establishing  competent  judi- 
cial authorities,  and  rules  of  proceeding,  by  which  the  existing  law,  may  be  better 
administered,  specifically  ordaining  therein,  many  departures  from  the  practice 
of  the  Courts  in  England,  and  in  other  cases,  referring  generally  to  the  jurisdiction 
and  authority,  and  forms  of  proceedings  of  those  Courts  and  their  officers,  as  what 
the  new  Indian  Courts  and  officers  were  to  conform  to,  as  nearly  as  local  circum- 
stances would  permit.  The  Charter  of  September  24th,  1726,  establishing  the  Mayor's 
Court,  recites  in  its  preamble,  that  the  East  India  Company,  '  had,  by  a  strict  and 
equal  distribution  of  justice,  within  the  towns,  forts,  factories,  and  places,  belonging 
to  them  in  the  East  Indies,  very  [322]  much  encouraged,  not  only  His  Majesty's  sub- 
jects, but  the  subjects  likewise  of  other  Princes,  and  the  natives  of  the  adjacent 
countries,  to  resort  to,  and  settle  in,  the  said  towns,  forts,  factories,  and  places,  etc.. 
and  that  there  was  great  want  in  all  the  said  places,  of  a  proper  and  competent 
power  and  authority,  for  the  more  speedy,  and  effectual  administering  of  justice, 
in  civil  causes,  and  for  the  trying  and  punishing  of  capital,  and  other  criminal 
offences  and  misdemeanours,  etc.'  It  seems  plain,  therefore,  that  some  law,  both 
civil  and  criminal,  previously  existed,  and  was  in  some  manner  administered  there, 
which  law,  the  Charter  intimates  no  intention  of  abrogating,  but  on  the  contrary, 
of  lietter  carrying  the  same  into  effect ;  and  that  this  could  be  no  other  than  the  law 
of  En<;laud,  may  be  clearly  inferred  from  many  clauses  in  the  Charter,  and  especially 
from  the  power  therein,  given  to  the  Governors,  or  President,  and  Council  of  Madras, 
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Bombay,  and  Fort  William,  in  Bengal,  with  the  approbation  of  the  Court  of  Directors, 
to  make  bye-lawg  for  the  government,  not  only  of  the  Corporation,  of  the  Mayor 
and  Aldermen,  thereby  created  at  those  settlements,  but  of  the  inhabitants  in  general, 
with  a  proviso,  that  such  bye-laws,  should  not  be  contrary  to  the  Laws  and  Statutes 
of  England.  The  same  observations  apply  to  the  Charter  of  the  8th  January,  1753, 
whereby  the  Mayor's  Courts  were  established,  and  their  jurisdiction  further  regu- 
lated, and  to  the  Charter  of  March  26th,  1774,  constituting  the  Supreme  Court  of 
Judicature,  upon  which,  the  questions  in  reference  are  held  by  the  Court  to  turn. 
Though  some  of  the  opinions  in  evidence  before  me,  speak  of  this  latter  Charter, 
only  as  having  introduced  the  law  of  England,  no  provision  to  that  effect,  is  to  be 
found  in  it,  but  it  plainly  proceeded,  like  the  former  Charters,  constituting  the 
Mayor's  Courts,  upon  the  supposition  that  English  law  was  already  generally  in 
force,  and  it  made  no  alteration  in  the  existing  Code,  except  by  constituting  a  new 
Court  of  Judicature,  which  it  endowed  singly,  with  almost  every  jurisdiction,  civil 
and  criminal,  legal  and  equitable,  known  to  the  law  of  England,  and  by  regulating 
specially,  its  practice,  in  many  cases.  In  all  which  points  the  law  of  England,  was 
obviously  departed  from,  or  varied,  rather  than  originally  and  generally  intro- 
duced. I  must  conclude,  therefore,  that  English  law  was  not,  as  the  learned  Judges 
have  supposed,  brought  in  by  the  Charters ;  nevertheless,  that  the  law  of  England, 
subject  to  the  exceptions  in  question,  and  to  others  introduced  by  the  Charters,  ought 
in  general  to  be,  and  practically  is,  the  law  by  which  British  subjects  are  governed, 
and  their  rights  deter-[323]-mined,  within  the  territories  of  the  East  India  Com- 
pany, in  Bengal,  is  agreed  on  all  hands,  and  has  been  virtually  recognized  by  Parlia- 
ment, not  merely  by  Acts  which  authorized,  and  have  confirmed  the  Charters,  but 
by  an  enactment  in  the  Statute,  21  Geo.  III.  c.  70,  ss.  17  and  19,  the  intent  of  which, 
can  no  otherwise  be  explained.  By  that  Statute,  entitled,  '  An  Act  to  explain  and 
amend  so  much  of  an  Act,  made  in  the  13th  year  of  the  reign  of  His  Present  Majesty, 
entitled  an  Act  for  establishing  certain  regulations  for  the  better  management  of 
the  affairs  of  the  East  India  Company,  as  well  in  India  as  in  Europe,  as  relates  to 
the  administration  of  justice  in  Bengal,'  etc.,  it  is  enacted,  '  that  the  said  Supreme 
Court  shall  have  full  power  and  authority  to  hear  and  determine,  in  such  manner  as 
is  provided  for  that  purpose  by  the  said  Charter  of  1774,  all  actions  and  syits  against 
all  and  singular  the  inhabitants  of  the  City  of  Calcutta,  provided  that  the  in- 
heritance and  succession  to  lands,  rents,  and  goods,  and  all  matters  of  contract,  and 
dealing  between  party  and  party,  shall  be  determined  in  the  case  of  Mahomedans, 
by  the  laws  and  usages  of  Mahomedans,  and  in  the  case  of  Gentoos,  by  the  laws  and 
usages  of  Gentoos ;  and  where  only  one  of  the  parties  shall  be  a  Mahomedan  or 
Gentoo,  by  the  law  and  usages  of  the  Defendant.'  And  it  is  thereby  further  enacted, 
'  That  it  shall  be  lawful  for  the  said  Supreme  Court  to  frame  such  process,  and  make 
such  rules  and  orders  for  the  execution  thereof,  in  suits,  civil  and  criminal,  against 
the  natives  of  Bengal,  Bahar,  and  Orissa,  as  may  accommodate  the  same  to  the 
religion  and  manners  of  such  natives,  so  far  as  the  same  may  consist  with  the  due 
execution  of  the  laws  and  attainment  of  justice.'  Though  it  is  not  here  declared  by 
what  law  the  same  questions  shall  be  governed  and  determined,  when  the  parties, 
inhabitants,  are  neither  Mahomedans  nor  Gentoos,  it  seems  plainly  implied,  that 
the  legislature  had  some  other  laws  and  usages  in  view,  which  were  applicable,  and 
should  be  applied,  to  the  cases  of  British  subjects,  and  others  inhabiting  there;  and 
these  could  be  no  other  than  the  laws  of  England,  modified  by  force  of  the  Charters, 
or  other  local  institutions.  But  the  difficulty,  in  consequence  of  which  the  witnesses 
and  Judges  of  the  Supreme  Court  are  divided,  still  remains,  namely,  how  to  recon- 
cile the  general  introduction  and  authority  of  English  law  with  the  power  of 
Executors  and  Administrators  to  sell  the  lands  and  tenements  of  their  Testators  or 
intestate,  and,  with  such  property,  being  assets,  for  the  satisfaction  of  debts,  of 
every  degree,  in  their  hands.  If  it  is  denied  that  lands  and  tenements  are  univer- 
mUt,  there,  chattels,  interests,  which  is  the  solution  of  Mr.  Justice  [324]  Macnaghten, 
and  also  that  the  Charter  of  1774  has  subjected  them,  as  real  estate,  to  such  power 
of  the  personal  representaiives,  which  is  the  solution  of  the  other  Judges,  then  the 
question  is,  from  what  legitimate  source  were  such  particular  departures,  from  one 
general  law  of  real  property,  actually  derived?  It  appears  to  me,  that  a  satisfactory 
solution  of  this  difficulty  may  be  found  by  referring  the  introduction  of  English 
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law,  in  the  East  India  Company's  settlement  in  Bengal,  to  what  I  conceive  to  have 
been  its  real  period,  and  its  true  source,  and  hj  ascribing  to  it  such  modifications  as 
naturally  arose  from  the  peculiar  circumstances  of  the  case.  The  general  rules, 
as  to  the  law  of  Countries  newly  settled,  by  British  subjects,  or  acquired  by  the 
British  Crown,  are  not  fully  adverted  to  by  the  learned  Judges  whose  opinions  are 
in  evidence  before  me,  and  not,  I  conceive,  accurately  applied  by  them  to  the  case 
of  our  Indian  settlements.  It  is  true,  as  remarked  by  Sir  Anthony  Buller,  that  if 
a  new  Country  is  discovered  and  settled  by  British  subjecta,  they  carry  with  them 
the  English  law,  but  with  this  modification,  unnoticed  by  the  learned  Judge,  that  is, 
BO  far  only  as  that  law  is  applicable  to  their  local  circumstances.  India,  however, 
is  not,  in  the  sense  of  the  authorities  by  which  the  rule  has  been  laid  down,  a  new- 
discovered  Country;  and,  with  respect  to  Colonies  or  Settlements,  acquired  by  cession 
or  conquest,  within  which  description  our  Indian  territories  are,  the  rule  is  different, 
the  laws  of  the  place,  in  such  cases,  remaining  in  force  till  changed  by  Royal  or 
Parliamentary  authority.  But  there  is  an  anomaly  in  the  case  of  the  Settlements 
in  question,  which  made  it  difficult  or  impossible,  as  I  conceive,  practically  to  apply 
there  the  latter  rule,  to  its  full  extent,  and  took  the  case  out  of  the  principles  on 
which  both  those  rules  were  founded.  I  apprehend  the  true  general  distinction  to  be, 
in  effect,  between  Countries  in  which  there  are  not,  and  Countries  in  which  there 
are,  at  the  time  of  their  acquisition,  any  existing  civil  institutions  and  laws,  it 
being,  in  the  first  of  those  cases,  matter  of  necessity  that  the  British  settlers  should 
use  their  native  laws,  as  having  no  others  to  resort  to ;  whereas,  in  the  other  case, 
there  is  an  established  lex  loci,  which  it  might  be  highly  inconvenient  all  at  once  to 
abrogate;  and,  therefore,  it  remains  till  changed  by  the  deliberate  wisdom  of  the 
new  legislative  power.  In  the  former  case,  also,  there  are  not,  but  in  the  latter 
case  there  are,  new  subjects  to  be  governed,  ignorant  of  the  English  laws,  and  un- 
prepared, perhaps,  in  civil  and  political  character,  to  receive  them.  The  reason 
why  the  rules  are  laid  in  Books  of  authority,  with  the  reference  to  the  distinction 
between  new-discovered  Countries,  on  the  one  hand,  and  ceded  or  Con-[325]-quered 
Countries,  on  the  other,  may  be  found,  I  conceive,  in  the  fact,  that  this  distinction 
had  always,  or  almost  always,  practically  corresponded  witii  that,  between  the 
absence  and  the  existence  of  a  lex  loci,  by  which  the  British  settlers  might,  without 
inconvenience,  for  a  time,  be  governed ;  for  the  powers  from  whom  we  had  wrested 
Colonies  by  conquest,  or  had  obtained  them  by  Treaties  of  cession,  had  ordinarily, 
if  not  always,  been  civilized  and  Christian  States,  whose  institutions,  therefore,  were 
not  wholly  dissimilar  to  our  own.  But,  in  the  Settlements  formed  by  the  East 
India  Company  in  Bengal,  the  case  was  very  different,  and  one  to  which  neither  of 
the  rules  referred  to  could  possibly  have  an  entire  application.  The  acquired  terri- 
tory was  not  newly  discovered  or  inhabited,  but  well  peopled,  and  by  a  civilized 
race,  governed  by  long-established  laws,  to  which  they  were  much  attached,  and 
which  it  would  have  been  highly  inconvenient  and  dangerous  immediately  to  change. 
On  the  other  hand,  those  laws  were  so  interwoven  with,  and  dependent  on,  their 
religious  institutions,  as  Mahomedans  or  Pagans,  that  a  great  part  of  them  could 
not  possibly  be  applied  to  the  Government  of  a  Christian  people.  Besides,  there 
was,  as  appears  from  the  Act  of  Parliament  last  mentioned,  no  uniform  lex  loci  to 
regulate  inheritance,  successions,  and  other  important  subjects  of  legislation.  But 
the  two  great  classes  of  native  inhabitants,  Mahomedans  and  Gentoos,  were  governed, 
in  such  matter,  by  different  laws,  derived  from  their  respective  religious  institu- 
tions. Some  new  course  was  to  be  taken  in  this  peculiar  case;  and  the  course 
actually  taken  seems  to  have  been,  to  treat  the  case,  in  a  great  measure,  like  that  of 
a  new-discovered  Country,  for  the  government  of  the  Company's  servants,  and  other 
British  or  Christian  settlers  using  the  laws  of  the  mother-country,  as  far  as  they 
were  capable  of  being  applied  for  that  purpose,  and  leaving  the  Mahomedan  and 
Gentoo  inhabitants  to  their  own  laws  and  customs,  but  with  some  particular  excep- 
tions that  were  called  for  by  commercial  policy,  or  the  convenience  of  mutual  inter- 
course, and  between  the  British  settler  and  the  natives,  and  which  are  found  quite 
reconcilable  with  differences  of  religious  faith:  such,  for  instance,  as  leaving  the 
interest  of  money  unlimited  by  law.  It  seems  highly  probable  that  the  same  general 
adherence  to  English  law,  and  the  same  partial  adoption  of  the  existing  laws  and 
customs  of  the  Country,  were  applied  to  immoveable  property,  when  acquired  by 
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British  subjects,  and  produced  the  seemingly  incongruous  practice  for  which  the 
Judges,  at  a  period  remote  from  its  first  introduction,  have  found  it  so  difficult  to 
[326]  account  on  legal  grounds.    If  it  be  supposed  that  lands  and  tenements  in 
Bengal,  whetiier  held  bj  Mahomedans  or  Gentoos,  were  liable  to  be  sold,  in  the 
owner's  lifetime,  by  legal  process,  for  his  debts,  and  were  liable  as  general  assets, 
after  his  death,  in  the  hands  of  those  who  had  the  administration  of  his  personal 
estate  for  the  satisfaction  of  his  debts,  of  every  degree,  and  might  be  sold  by  them 
for  that  purpose ;  it  will  be  obvious  that  these  were  parts  of  the  law  of  the  Country 
which  there  were  strong  reasons  of  commercial  policy  and  convenience,  and  even 
justice,  for  adopting,  in  regard  to  the  same  species  of  property,  when  in  the  hands 
of  British  subjects.     The  learned  Judges  of  the  Supreme  Court,  amongst  all  their 
differences,  have  concurred  in  r^arding  these  powers  of  the  personal  representatives 
in  India  as  peculiarly  expedient,  or  necessary,  in  the  cases  of  British  subjects,  because 
it  rarely  happens  that  they  have  heirs  of  full  age  on  the  spot,  or  nearer  to  it  than 
Europe,  and  the  inconvenience,  therefore,  both  to  the  creditors  and  heirs-at-law, 
would  be  great,  if  houses  and  land  in  Calcutta,  chiefly  bought  for  commercial  pur- 
poses, could  not  be  brought  into  administration,  or  sold,  until  the  heirs-aMaw  could 
arrive,  or  constitute  attorneys,  with  sufficient  proofs  of  their  pedigree,  by  evidence 
sent  from  this  country,  to  satisfy  a  purchaser  as  to  the  title.     It  would  also  have 
been  pregnant  with  very  inequitable  consequences,  injurious  to  commercial  credit, 
if  in  the  dealings  between  British  and  native  Merchants,  of  which  this  very  species 
of  property  might  often  be  the  subject,  it  had  been  liable,  in  the  hands  of  the  natives 
or  their  Executors,  to  simple  contract  debts,  but  not  so  when  bought  by  British  sub- 
jects ;  an  inequality  the  more  unjust  and  inconvenient,  because,  our  Bankrupt  laws 
are  never  considered  as  extending  to  that  country.       The  reason,  therefore,  for 
adopting  these  parts  of  the  Indian  law,  if  such  they  were,  must  have  been  felt  to  have 
been  extremely  strong,  and  were  probably  decisive;  but,  on  the  other  hand,  there 
was  no  sufficient  reason  for  departing  from  the  rules  of  English  law,  as  to  the 
inheritance  of  real  estates;  nor  would  it,  I  apprehend,  have  been  an  adoption  of 
Indian  law,  but,  on  the  contrary,  a  wider  departure  from  it,  to  have  made  such 
property  as  distributable  among  the  widow  and  next  of  kin,  as  personal  estate;  for, 
I  understand  the  fact  to  be,  and  it  partly  appears,  from  the  evidence  before  me, 
that  the  eldest  son  of  a  deceased  landholder  in  Bengal  succeeds  to  all  his  immoveable 
as  well  as  moveable  property,  subject  to  all  his  debts,  but  is  obliged,  as  I  under- 
stand, by  the  laws  or  the  customs  of  his  religion,  to  maintain,  in  some  degree,  the 
whole  family  of  which  he  became  the  head.     The  parties  to  this  cause,  indeed,  not 
having  been  led,  by  the  opinions  [327]  on  either  side,  to  look  to  any  origin  of  the 
practice  in  question,  but  the  charters  have  not  directly  examined  any  witnesses  as 
to  what  the  law  in  force,  as  between  the  natives  in  Bengal,  is  on  these  subjects,  or 
what  are  the  diversities  in  the  laws  of  inheritance  or  succession  between  the  Mahome- 
dans and  Hindoos,  nor  has  the  evidence,  taken  under  the  commission  in  India, 
attempted  to  trace  back  the  practice  in  question,  by  records  or  written  documents, 
to  its  origin,  or  to  show  whether  it  is  not  coeval  with  the  possession  by  the  Company, 
of  its  territories  or  settlements  in  Bengal ;  but  the  evidence,  as  far  as  it  goes,  tends 
to  confirm  the  solution  of  the  difficulty  here  suggested,  and  to  prove  that  the  prac- 
tice is  at  least  older  than  that  Charter,  to  which  it«  legal  origin  has  been  referred. 
'  Lands  in  Calcutta  (said  Mr.  Justice  Macnaghten),  in  Joseph  v.    Ronald)  have  been 
sold  in  execution  ever  since  the  establishment  of  this  Court,  and  for  more  than  ten 
years  before  the  decision  of  that  case,  in  which  they  were  declared  to  be  fee-simple.' 
And  the  same  learned  Judge  says,  in  his  depositions,  that,  though  he  cannot  take  upon 
himself  to  speak  as  to  the  practice  or  usage,  previous  to  the  institution  of  the 
Supreme  Court,  as  to  lands  in  Calcutta  being,  or  not  being,  subject  to  the  payment 
of  simple  contract  debts,  or  whether  they  were  deemed  to  be  chattels  real  in  the  hands 
of  the   Executor  or  Administrator,  but  he  takes  for  granted  that  they  were  so. 
Neither  of  the  said  Judges,  whose  evidence  is  before  me,  had  been  in  India  earlier 
than  the  year  1789,  but  Joseph  Barretto,  of  Calcutta,  Merchant,  a  witness  who  had 
resided  from   1768,  states,  that  the  Executors  or  Administrators  of  Europeans,  dying 
in  the  possession  of  lands  and  tenements  in  Calcutta,  were,  previous  to  1788  (the 
time  mentioned  in  the  interrogatories),  authorized  by  the  law  and  usage  of  Calcutta, 
to  sell  the  same  for  payments  of  debts,  from  the  Testator  or  intestate,  as  well  by 
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specialty  as  by  simple  contract.  That  he  had  heard,  and  believes,  that  it  is  by  the 
law  and  usage  of  Calcutta  that  such  lands  become  assets  in  the  hands  of  the  personal 
representatives,  for  the  payment  of  simple  contract  debts,  and  that  he  knows  this 
from  being  resident  in  Calcutta,  from  the  year  1760;  and  he  afterwards  states 
positively,  that  lands  were  subject  to  the  payment  of  simple  contract  debts  pre- 
vious to  the  institution  of  the  Supreme  Court.  Sir  Edward  Hyde  East  also,  in  his 
judgment  in  Joseph  v.  Ronald,  states  as  his  opinion,  that  there  is  no  other  difference 
in  the  nature  or  tenure  of  land  in  Calcutta,  whether  holden  by  British,  Hindoos,  or 
Mussulman  subjects,  than  what  would  arise  from  the  application  of  their  different 
laws  of  inheritance  and  succession,  which  are  preserved  by  Parliament  to  those 
different  classes ;  and  [328]  h^  adds,  '  The  land,  though  real  property  in  its  nature 
and  tenure,  is  made  subject  to  debts  in  the  hands  of  each  of  them ;  in  the  hands  of 
Hindoos  and  Mussulmans  by  their  general  Codes,  in  the  hands  of  the  British,  etc., 
by  the  terms  or  construction  of  the  Charter,  and  of  the  Acts  auxiliary  to  it.'  That 
the  lands  of  Hindoos  and  Mahomedans  are  subject  to  debts  by  their  native  or  general 
Codes,  is  a  fact  in  which  the  .Chief  Justice  could  not  well  be  mistaken,  and  his 
meaning  plainly  is,  that  they  are  so  liable,  to  the  same  extent  that  the  lands  of  a 
British  debtor  are,  under  the  practice  which  he  ascribes  to  the  Charter.  If  so,  it 
materially  strengthens  the  probability  that  this  practice  was  in  fact  of  an  earlier 
date,  for  otherwise,  as  the  laws  and  usages  of  the  Hindoos  and  Mahomedans  have 
certainly  not  been  changed,  there  must  have  been  a  diversity  in  the  process  for 
debt,  in  the  Mayor's  Court,  according  to  the  class  of  faith  of  the  Defendant,  its  local 
jurisdiction  having  originally  extended  over  all  the  inhabitants,  without  any  re- 
servation of  their  particular  usage  or  laws,  and  as  the  records  and  proceedings  of 
that  Court  are  all  transferred  to  the  new  Court  of  Judicature,  this  fact  could  hardly 
have  escaped  observation.  The  evidence,  therefore,  appears  to  me,  as  far  as  it  goes, 
strongly  to  favour  the  opinion,  that  the  practice  in  question  long  preceded  the 
Charter.  Nor  is  there  any  evidence  of  a  different  law  of  real  property  having  at 
any  time  been  administered  between  British  subjects  in  Bengal.  I  am  strongly 
inclined  to  conclude  that  the  present  practice  has  prevailed  (though  perhaps  with 
particular  deviations  from  it,  as  to  the  ulterior  administration  of  the  proceeds  of 
real  estates,  or  the  surplus  of  those  proceeds,  arising  from  ignorance  of  the  proper 
rules,  by  Executors  or  Administrators,  and  the  heirs  in  Europe),  from  the  earliest 
administration  of  justice  in  our  Indian  settlements,  or  at  least  from  the  first  pur- 
chase of  real  estates  by  British  subjects,  after  the  territorial  acquisitions  of  the 
Company  in  that  country.  Supposing,  however,  the  practice  to  have  had  a  more 
recent  origin,  and  not  to  have  been  introduced  by  a  right  exposition  of  the  Charters, 
or  by  any  other  positive  law,  still  if  it  was  conformable  to  the  law  existing  in  the 
place  at  the  time  of  its  conquest  or  cession,  it  may,  I  conceive,  be  supported  under 
the  general  rules  to  which  I  have  before  adverted,  since  it  cannot  be  shown  that  the 
local  law  has  been  since  changed  by  competent  legislative  authority,  either  by 
abrogating  the  powers  of  Executors  and  Administrators  over  real  estates,  or,  what 
would  be  tantamount,  by  expressly  enacting  that  the  whole  body  of  English  law,  or 
our  whole  law  of  real  property,  shall  be  in  force  among  His  Majesty's  subject*  in 
Bengal.  If  our  territorial  acquisitions  [329]  in  India  should,  for  the  reasons  here 
assigned,  be  regarded  as  falling  under  the  other  rule,  and  that  the  first  British 
settlers  carried  there  the  law  of  the  mother  country,  as  in  the  case  of  a  new-discovered 
country,  still  that  rule  is  subject  to  the  modification  before  stated.  So  much  of 
English  law  of  real  property  as  opposes  the  practice  in  question,  was,  for  the  reasons 
assigned,  not  applicable  to  the  local  circumstances,  in  which  the  new  settlers  were 
placed,  and  it,  therefore,  did  not  bind  them.  To  hold  the  contrary,  would  be  to 
maintain  a  principle,  upon  which  not  only  many  titles  to  real  estate 
in  India,  but  a  great  proportion  of  such  titles  in  most  of  our  West  Indian 
Islands  might  be  shaken,  no  small  part  of  them  being  held  under  sales  by  execution, 
against  Executors  and  Administrators,  without  any  positive  law  to  warrant  such 
a  departure  from  the  law  of  England.  The  principle  would,  in  fact,  go  much 
further.  If  the  introduction  of  the  English  law  under  either  of  the  said  general 
rules,  into  a  new  or  ceded  country,  must  he  entire,  or  with  no  modifications  founded 
on  local  circumstances,  unless  by  express  legislation,  much  of  the  unwritten  law 
now  in  use  in  the  British  West  Indies,  and  especially  much  of  their  law  of  slavery, 
stands  upon  unsound  foundations.       For  these  reasons,  while  I  feel  myself  con- 
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strained  to  dissent  from  the  opinion  of  the  majority  of  the  Judges  of  the  Supreme 
Court,  as  to  the  construction  of  the  Charter,  I  cannot  adopt  the  conclusions  of- 
Mr.  Justice  Macnaghten,  namely,  that  the  practice  in  question  can  only  be  sustained, 
1^  regarding  all  property,  the  subject  of  it,  as  personal  estate,  and  that  there  can 
be  no  real  estate  of  inheritance  in  lands  or  houses  in  Calcutta ;  but  am  of  opinion, 
that  the  practice  may  have  a  legal  foundation,  though  applied  to  such  estates.  But 
the  learned  Judges  further  diSer  in  respect  of  the  nature  of  such  titles,  as  the 
intestate  Oldham  held;  for  supposing  that  fee-simple  estates  may  exist  by  law  in 
Calcutta,  and  be  inheritable,  as  in  England,  it  does  not  follow  that  any  such  estates 
in  fact  exist  there ;  and  it  is  maintained  by  Mr.  Justice  Macnaghten,  that  no  title 
derived  under  Pottahs  or  grants  from  the  Company's  Government  at  Calcutta,  can 
amount  to  an  estate  of  inheritance.  In  support  of  this  proposition,  it  is  contended, 
first,  that  the  East  India  Company  itself  acquired  no  fee-simple  or  absolute  per- 
petual property  in  the  territory  granted  to  it  by  the  native  powers,  but  held  it  only 
as  their  feudatories  or  vassals,  and  during  their  pleasure ;  or,  that  if  such  absolute 
.  and  perpetual  property  was  acquired,  it  vested  in  the  Crown,  and  not  in  the  Com- 
pany, whose  corporate  existence  and  rights  in  the  East  Indies  are  temporary,  and 
have  been  granted  or  renewed  [330]  from  time  to  time,  by  successive  Acts  of  Parlia- 
ment and  Charters  for  short  terms  of  years.  On  the  other  side,  it  is  maintained 
that  the  Company,  against  both  the  native  Sovereigns  of  Hindoostan  and  the  British 
Crown,  have  an  absolute  and  perpetual  property  in  the  territory  so  granted,  though 
the  Sovereign  dominion  thereof  is  in  the  Crown ;  but  that,  supposing  even  the 
Company's  property  therein  to  depend  on  the  duration  of  the  Charter,  it  would  not 
follow  that  while  the  Charter  subsists,  the  Company  has  not  power  to  make  grants 
to  individuals  in  fee:  and  to  show  that  the  Company  both  acquired  and  has  granted 
such  absolute  perpetual  property  in  the  said  territory,  there  has  been  produced  and 
read  before  me  on  the  part  of  the  Defendants,  Fairlie  and  His  Majesty's  Attorney- 
General,  a  certain  paper  communicated  by  letter  from  Sir  John  Newbolt,  Chief 
Justice  of  the  Supreme  Court  at  Madras,  to  the  said  Sir  Edward  Hyde  East,  and  by 
him  annexed  to  his  certified  opinion  in  the  cause  of  Joseph  v.  Ronald,  being  a  copy 
of  a  case  submitted  to  the  Judges  of  the  Supreme  Court  at  Madras,  for  the  opinion 
of  the  Sudder  Dewanny  Adawlut  of  Calcutta,  and  the  native  ofiBcers  of  that  Court, 
with  the  answers  thereto  of  the  Judges  of  the  Court,  and  its  officers,  being  Doctors 
or  Professors  of  the  laws  of  Hindoostan;  and  also  a  paper  annexed  to  the  certified 
opinion  of  Sir  Edward  Hyde  East,  and  by  him  referred  to,  being  extracts  of  Regula- 
tions of  the  Governor-General  of  Bengal,  in  Council,  and  of  a  Proclamation  of  the 
Governor-General  in  Council  of  the  1st  of  May,  1793,  for  fixing  in  perpetuity  the 
jumma  or  revenue  payable  to  the  Company  by  the  Zemindars  and  other  proprietors 
in  the  Company's  territories  in  Bengal ;  from  which  documents,  and  the  more  regular 
evidence  before  me,  it  seems  sufficiently  clear  that  grants  of  the  former  Sovereigns  of 
Hindoostan  of  the  same  nature  with  those  under  which  the  Company  obtained  the 
territories  in  Calcutta,  often,  if  not  generally,  conveyed  an  absolute  and  perpetual 
estate  to  the  grantees  and  their  heirs ;  and  the  Regulations  of  the  Governor-General 
and  Council,  made  under  the  authority  of  the  Charter  sulwisting  in  1793,  clearly 
recognize  the  estates  of  the  Zemindars  and  other  actual  proprietors  of  land  &e 
hereditary  and  perpetual  estates.  But  it  seems  to  me  immaterial  for  the  purposes 
of  the  reference,  to  determine  between  the  real  and  personal  representatives  of  the 
intestate,  whether  such  was  in  law  the  tenure  by  which  the  Company  or  its  grantees, 
in  general  held  their  lands  in  Bengal,  as  between  the  Company  and  the  Sovereign 
of  the  country ;  it  appears  that  the  intestate  purchased  the  land  and  houses  in  ques- 
tion, as  of  an  estate  in  fee,  which  had  usually  passed  as  such,  and  that  he  had  no 
other  [331]  estate  therein  that  could  be  inherited  or  claimed  in  his  right  after  his 
decease.  But  it  is  secondly  contended  on  behalf  of  the  Plaintiffs  and  the  Defendant 
Oldham,  the  Testator's  administrator,  that  the  instrument  called  a  Pottah,  con- 
taining a  reservation  of  rent  payable  to  the  Company,  and  having  no  words  of 
inheritance  or  limitation,  conveys,  only  a  leasehold  or  chattel  interest,  determinable 
at  the  will  of  the  grantor,  and  the  nature  and  effect  of  the  Pottahs  in  general  has 
been  a  subject  of  much  controversy  between  the  parties,  and  of  much  contrariety 
of  statement  or  professional  judgment  in  the  evidence  before  me,  the  instrument 
being,  on  the  one  side,  represented  as  a  grant  or  conveyance  from  the  Company, 
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the  terms  of  which,  according  to  the  legal  import,  must  define  and  limit  the  estate 
» passed  by  them  to  the  grantee ;  while  on  the  other  side,  the  Pottah  is  stated  to  be 
a  mere  ofScial  recognition — a  certificate  of  a  title  already  existing,  or  alleged  to 
exist  in  th^  party  applying  for  it,  for  the  purpose  of  ascertaining  the  amount  of  the 
jumma,  or  annual  dues  payable  in  respect  of  the  premises  described  in  it,  to  the 
Collector  or  treasury  of  the  Company  at  Calcutta.     Again,  the  nature  of  this  jumma 
is  a  subject  of  equal  controversy,  it  being  on  the  one  side,  represented  as  rent,  pay- 
able by  the  holder  as  lessee  or  tenant  of  the  Company,  and  on  the  other  side,  as  being 
either  in  the  nature  of  a  fee-farm  rent  or  perpetual  rent-charge,  or  rather,  a  mere 
land-tax  payable  to  the  Company,  as  Sovereign  or  Governor  for  the  country,  not 
as  proprietor  of  the  soil,  or  as  having  any  reversionary  interest  therein.     In  con- 
sidering the  general  effect  of  the  evidence,  on  these  controverted  points,  I  find  it, 
in  the  first  place,  to  be  clear,  that  the  forms  of  the  Pottahs,  hereinbefore  set  forth, 
as  those  granted  for  the  lots  of  lands  and  houses  in  question,  are  the  ordinary,  if 
not  the  invariable,  forms  of  these  instruments.     It  was  contended,  on  the  original 
evidence  by  the  Plaintiffs,  that  the  questions  in  reference  to  me,  might  be  materially 
affected  by  the  form  of  the  Pottahs,  granted  to  the  intestate,  Oldham,  or  those  under 
whom  he  claimed,  of  which  there  was  no  proof  then  before  me ;  and  this  was  mainly 
insisted  on,  as  a  reason  for  suspending  my  report,  until  evidence  could  be  obtained 
from  India.     But  the  Pottahs,  proved  under  the  commission,  appear  to  be  all  in  tiie 
same  general  form,  with  those  which  are  hereinafter  set  forth,  granted  for  the  lots 
of  lands  and  houses  in  question,  that  is  to  say,  without  words  of  inheritance  or 
limitation,  or  any  express  description  of  the  estate,  or  interest  for,  or  in  respect  of 
which  they  were  granted.     A  copy  of  one  of  the  Pottahs,  granted  to  the  said  Hannah 
Haigh,  was  exhibited  on  the  part  of  the  Plaintiffs,  upon  [332]  cross-interrogatories, 
filed  by  them  for  the  examination  of  witnesses  in  the  Examiner's  office,  and  Sir  Henry 
BusseU  and  Sir  William  Burroughs,  the  former  of  whom  had  been  a  Judge  of  the 
Supreme  Court  at  Calcutta,  fifteen  years,  and  the  latter  of  whom  had  been  a  Judge 
thereof,  or  Practitioner  therein,  about  twenty  years,  both  in  substance  deposed  that 
the  exhibit  corresponded  in  form  with  all  the  Pottahs  they  had  ever  seen ;  and  another 
paper,  purporting  to  be  a  copy  of  a  Pottah  to  George  Vansittart,  Esq.,  which  was  in 
a  different  form,  limiting  the  tenure  during  the  Company's  will  or  convenience, 
having  also  been  exhibited    on    the    cross-interrogatories.  Sir  Henry  Russell  and 
Sir  William  Burroughs,  deposed,  in  respect  thereof,  that  they  did  not  recollect  ever 
to  have  seen  any  Pottah  issued,  by,  or  on  behalf  of  the  East  India  Company,  framed 
or  expressed  in  the  terms,  or  to  the  purport  or  effect,  contained  in  the  last-mentioned 
exhibit :  it  seems,  therefore,  presumable,  that  when  the  Plaintiffs,  after  publication 
of  that  evidence,  obtained  a  commission  to  take  further  evidence  in  India,  and 
examined  witnesses  there,  they  would  not  have  omitted  to  prove  the  alleged  Pottah, 
to  Vansittart,  or  some  other  Pottahs,  varying  in  term  and  substance  from  the 
exhibit,  and  limiting  or  defining  the  estates  or  interests  for,  or  in  respect  whereof 
the  same  were  granted,  if  any  such  Pottahs,  or  the  records  thereof,  in  the  Collector's 
office,  could  have  been  found.     But  if  all  the  Pottahs  granted  by  the  Company,  or  its 
officers,  for  lands  or  houses  in  Calcutta,  are  like  those  granted  to  the  intestate, 
Samuel  Oldham,  or  the  persons  through  whom  his  title  was  derived,  without  words 
of  limitation,  or  any  words  descriptive  of  the  estate  or  interest  to  which  they  relate, 
it  follows,  either  that  the  Pottah  is  not  a  grant  or  conveyance,  or  that  the  estate  or 
interest  granted  or  conveyed  by  it,  is  in  all  cases  the  same,  and  that  if  the  estate  of 
the  intestate  Oldham,  in  the  lots  of  lands  and  houses  in  question,  was  not  a  fee- 
simple,  or  estate  of  inheritance,  from  the  want  of  a  limitation  in  the  Pottahs,  to 
his  heirs,  the  same  must  be  the  case  with  all  estates  held  under  Pottahs  in  Calcutta, 
or  in  other  words,  with  all  the  land  and  buildings  held  by  individuals  there;  for 
it  is  agreed,  that  a  Pottah  is  or  ought  to  be,  taken  out  upon  every  change  of  property, 
whether  by  alienation  or  death.     From  this  universality  of  the  tenure,  if  derived 
from  the  Pottahs,  an  argument  has  been  drawn  on  the  part  of  the  Defendant,  Fairlie, 
and  of  the  Crown,  against  its  being  leasehold,  or  less  than  freehold,  because  the 
consequence  would  be,  that  there  is  no  real  estate  in  Calcutta,  or  within  the  Provinces 
of  Bengal,  Bahar,  and  Orissa ;  or  supposing  the  Company  itself  to  have -a  fee-simple 
m  its  acquired  domains,  [333]  that  there  is  no  other  holder  of  any  real  estate  in 
those  provinces  (in  the  whole  of  which,  the  lands  of  individuals  are  held  under 
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Pottahg,  in  the  same  form),  and  yet  the  Charter  founded  on,  and  confirmed  by,  Act 
of  Parliament,  gives  jurisdiction  as  before  stated,  in  actions  real,  as  well  as  personal, 
and  against  all  persons,  and  the  Executors  of  persons,  who  have  estates,  real  or 
personal,  within  those  Provinces;  but  this  argument,  though  insisted  on  by  some 
of  the  professional  opinions,  in  evidence  before  me,  appears  to  me,  to  have  little 
or  no  weight :  the  true  answer  to  the  objection  to  the  Pottahs,  as  being  InsufQcient  to 
pass  estates  of  inheritance,  appears  to  me,  to  be  that  which  was  given  by  the  learned 
witnesses,  late  Judges  of  the  Supreme  Court,  in  the  depositions  here,  and  which  is 
now  confirmed  by  two  out  of  three  of  their  learned  successors,  and  by  a  great 
majorilry  of  the  other  witnesses,  examined  in  India,  namely,  that  the  Pottahs  are 
not,  in  fact,  grants  or  conveyances,  but  official  recognitions,  or  certificates,  of  an 
already  existing  title.  Yet,  there  must  be,  I  conceive,  an  exception  to  this  rule,  in 
the  case  of  lands,  called  common  lands,  for  the  reasons  hereinbefore  mentioned. 
The  purchaser  of  land,  in  Calcutta,  is  stated  by  Sir  Henry  Russell  (in  his  deposition, 
in  answer  to  the  sixth  interrogatory,  on  the  part  of  the  Defendant,  Fairlie),  to  derive 
his  title  thereto,  from  and  through  the  conveyance  thereof,  made  to  him  by  the 
former  proprietor,  and  not  from  or  through  the  new  Pottah  granted  to  him,  and  he 
adds,  that  a  new  Pottah  is  obtained  by  a  purchaser,  as  a  matter  of  right  and  of  course. 
The  deposition  of  Sir  William  Burroughs,  in  answer  to  the  same  interrogatory,  is 
to  the  same  e£Fect,  but  with  more  particularity  and  fulness  of  expression,  to  wit,  that 
'  he  believes  that  all  lands  and  grounds  situate  in  Calcutta,  and  in  the  provinces 
subject  to  the  jurisdiction  of  the  Supreme  Court  of  Judicature,  at  Fort  William, 
in  Bengal,  are  deemed  and  considered  as  held  of  the  United  Company  of  Merchants 
trading  to  the  East  Indies,  and  that  all  such  lands  and  grounds,  save  only  such  as 
are,  or  have  been,  granted  free  of  rents,  are  subject  to  some  rent,  or,  as  it  is  com- 
monly called,  revenue,  payable  to  the  said  United  Company,  and  are  registered  by 
their  denominations  or  descriptions,  together  with  the  names,  for  the  time  being, 
of  the  proprietors  thereof,  in  certain  Books  kept  at  the  offices  of  the  Collectors, 
appointed  on  behalf  of  the  Company,  for  the  Provinces,  districts,  and  cities,  within 
which  such  lands  or  grounds  are  situated,  and  which  Books  kept  in  the  office  of 
the  Collector  of  Calcutta,  are  called,  or  known  by  the  name  of  Chitta  Books.  That, 
according  to  ancient  usage  in  Bengal,  long  anterior,  as  he  believes,  to  the  acquisition 
of  any  [334]  territorial  possession,  by  the  Company  therein,  certain  instruments  in 
writing,  caUed  Pottahs,  and  appearing  to  be  in  the  nature  of  certificates,  of  the 
raster  of  such  land  or  grounds,  in  the  said  Chitta  Books,  are  usually  granted  by 
the  Collector  of  Calcutta,  aforesaid,  under  his  hand  and  seal  of  office,  for,  and  on 
behalf  of  the  Company,  to  the  person  oir  persons  appearing  by  the  Chitta  Books,  to 
be  proprietors  or  owners  of  the  lands  or  grounds  so  registered  therein,  but  that  the 
Company's  Collector  of  Calcutta,  aforesaid,  acts  ministerially  only,  and  not  in  any 
degree  judicially  in  writing  such  registers,  and  granting  such  Pottahs,  which  are 
often  granted  ex  parte,  as  he,  the  Deponent,  believes,  and  are  almost  always  ex- 
pressed, in  very  few  words,  and  are  not,  therefore,  deemed  or  considered  by  tiie 
Supreme  Cburt,  as  sufficient  evidence  of  title,  in  the  person  or  persons  named  in, 
and  producing  the  same  as  proprietors,  although  such  Pottahs,  coupled  with  posses- 
sion and  other  circumstances,  are  received  as  some,  but  never  as  conclusive  evidence 
of  title,  in  the  person  or  persons  nayied  as  proprietors  therein.  That  when  lands 
or  grounds,  situated  in  Calcutta,  are  granted,  sold,  conveyed,  or  devised 
by  the  owners  or  proprietors  thereof,  the  grantees,  vendees,  assignees, 
or  devisees  thereof,  frequently  apply  to,  and  receive  from,  the  Collector 
of  Calcutta,  a  new  Pottah,  made  out  for,  and  in  the  names  of  such  grantees,  vendees, 
assignees,  or  devisees,  after  their  acquisition  of  such  lands  or  grounds,  under  the 
Deeds,  Wills,  or  instruments,  conveying  or  devising  the  same;  and  which  new 
Pottahs  are  usually  granted,  as  he,  the  Deponent,  believes,  to  the  person  or  persona 
producing  the  former  Pottah,  and  the  Deeds,  Wills,  or  instruments,  conveying  or 
devising  the  lands  or  grounds  therein  mentioned,  to  the  person  or  persons  so  apply- 
ing, and  that  he,  the  Deponent,  believes,  that  such  new  Pottahs  are  often  granted, 
without  any  proof  of  the  due  execution  of  such  Deeds,  Wills,  or  instruments,  and 
nearly,  as  of  course,  except  in  such  cases  as  may  appear  to  the  Collector  of  Calcutta, 
aforesaid,  to  require  precaution,  in  which  cases  it  is  usual  for  the  Collector  of  Cal- 
cutta, as  the  Deponent  believes,  to  post  up  written  notices  at  his  office,  intimating 
his  intention  to  comply  with  the  application,  if  no  objection,  that  might  appear  to 
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him  to  be  reasonable,  should  be  made  within  a  limited  time,  but  that  no  person  has 
ever  been  allowed  by  the  Supreme  Court,  as  he  believes,  to  support  a  claim,  or  title 
to  land  or  ground,  situated  in  Calcutta,  under,  or  by  virtue  of  any  new  Pottah,  so 
granted,  without  duly  proving  in  the  Court,  the  Deed  or  Deeds,  Will  or  Wills,  or  other 
instruments,  conveying  or  devising  the  same;  nor  has  the  Court  ever,  as  he,  the 
Deponent,  believes,  held  it  to  be  necessary,  for  any  persons  [335]  claiming  title  to 
land  or  ground,  situated  in  Calcutta,  to  produce  or  prove  a  Pottah  for  the  same,  or 
to  show,  that  after  the  purchase,  or  devise  of  such  land  or  ground,  that  a  new  Pottah 
was  either  obtained,  or  applied  for  by  the  person,  or  persons,  claiming  under  such 
purchase  or  devise.'  The  account  here  given  by  Sir  William  Burroughs,  of  the 
power  and  duty  of  the  Collectors,  in  granting  Pottahs,  and  the  grounds  on  which 
they  are  obtained,  is  confirmed  by  all  the  witnesses  in  India,  who  have  deposed  to 
these  points,  and  among  others  by  Mr.  Rock,  President  of  the  Board  of  Revenue,  at 
Calcutta,  who  states  his  opinion  to  be,  that  the  Collector  has  not  authority  to  grant 
a  Pottah,  unless  the  person  applying  for  the  same,  at  his  office,  produces  and  shows 
at  such  office,  some  deed,  document,  or  instrument,  under  which,  the  party  apply- 
ing, claims  title,  or  shows  his  right  to  the  land,  for  which  Pottah  is  applied  for. 
It  appears,  nevertheless,  from  the  same  evidence  and  especially  from  the  deposition 
of  Sir  James  Edward  Colebrooke,  Bart.,  Chief  Judge  of  the  Sudder  Dewanny 
Adawlut,  in  Bengal,  that  there  is  a  case  in  which  the  Pottah  really  operates  as  a 
grant  or  conveyance  from  the  Company,  to  wit,  when  the  land  comprised  in  it,  is 
common  or  untenanted  land ;  and  it  further  appears  thereby,  and  by  the  exhibit 
deposed  to  by  Sir  James  Edward  Colebrooke,  in  answer  to  the  2nd  interrogatory,  on 
the  part  of  the  Plaintiffs,  that  part  of  the  land  which  is  admitted  to  be  comprised 
in  the  three  lots,  or  pieces  of  land  in  question,  was  common  land,  and  originally 
granted  by  the  Company,  by  Pottah,  to  Henry  Veriest,  Esq.,  under  whom,  the  title  of 
the  intestate,  Oldham,  for  part  of  the  three  lots,  or  pieces  of  land  in  question,  was 
derived.  But  it  also  appears  thereby,  and  by  other  parts  of  the  evidence  before  me, 
t&at  the  last-mentioned  Pottah,  and  other  Pottahs  for  common  lands,  like  those 
which  were  granted,  on  existing  titles,  contained  no  words  of  limitation  or  in- 
heritance ;  and  yet  it  is  stated  by  Sir  James  Edward  Colebrooke,  that  in  his  judg- 
ment, the  person  or  persons,  to  whom  such  common  lands  were  first  granted,  by 
such  Pottahs,  took  an  absolute  estate  and  interest  therein,  with  a  power  of  aliena- 
tion, gift,  or  disposal  by  last  Will  and  Testament,  and  the  same  seems  to  be  supported 
I)y  the  testimony  of  other  witnesses,  who  make  no  distinction  between  original 
Pottahs,  for  common  lands,  and  Pottahs  on  existing  titles,  as  to  the  absolute  nature 
of  the  estate.  It  appears,  also,  that  alienations  in  fee,  by  the  grantees  of  common 
land,  under  such  Pottahs,  have  been  recognized  by  the  Company's  Officers,  on  giving 
a  good  title  to  those  claiming  under  them,  for  the  purpose  of  obtaining  new  Pottalis. 
In  the  case  of  [336]  Joseph  v.  Ronald,  it  was  stated  by  Sir  Edward  Hyde  East,  Chief 
Justice,  in  giving  his  judgment,  that  the  Company,  to  this  day,  transfers  its  remain- 
ing common  lands,  without  any  other  grant  or  instrument  than  Pottahs,  in  the 
game  form,  subject  to  a  like  small  nominal  rent,  or  jumma,  of  which  he  cited  a 
recent  instance  in  the  case  of  land,  absolutely  sold  by  the  Government  to  one  Pietram 
Doss,  and  for  its  full  value.  The  Chief  Justice  considered,  even  these  Pottahs,  for 
common  lands,  to  be,  like  the  rest,  mere  recognitions  of  an  existing  title,  and  sup- 
ported that  opinion  by  the  form  of  the  Pottah,  in  the  case  referred  to,  a  copy  of 
which  is  annexed  to  the  report  of  the  judgment  certified  by  him,  as  hereinbefore 
mentioned ;  for  the  Pottah  describes  the  land,  as  having  belonged  to  the  Company's 
common  ground,  and  states  that  it  was  formerly  the  property  of  the  Company ;  yet 
no  grant  had  been,  in  fact,  made  by  the  Company,  and  the  Chief  Justice  added,  that 
it  had  not  been  usual,  as  far  as  he  could  learn,  particularly  as  to  the  small  grant«, 
though  he  had  heard  that  such  grants  had  formerly  been  made,  in  a  few  particular 
instances.  The  learned  Judge,  also  took  occasion,  thereupon,  to  explain  the  general 
nature  and  use  of  the  Pottah,  in  a  manner,  which,  as  it  seems  to  me,  to  be  consistent 
with  all  the  evidence  before  me,  and  to  obviate  all  difficulties  arising  from  the 
reservation  of  payments  by  the  name  of  rent,  I  think  it  best  to  extract  from  the 
certified  report,  in  his  own  words : — '  The  documents,'  he  says,  referring  to  the  last- 
mentioned  Pottah  to  Pietram  Doss,  of  common  land,  and  the  record  thereof  in  the 
Collector's  Office.  '  also  serve  to  explain,  in  a  great  measure,  what  the  true  natu^ 
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of  the  small  annual  payment  reserred  is,  which  in  the  Pottah  is  called  rent,  for,  in 
the  recorded  entry  of  the  purchase  and  conveyance  to  Pietram  Doss,  the  same  annual 
reservation  is  classed  under  the  head  of  jumma,  which  is  the  proper  term,  and 
means  the  assessment  or  assessed  revenue.  And  it  is  also  called  jumma  in  the 
receipt  of  the  purchase-money  entered  upon  the  Pottah  itself,  and  this  appears  to 
me  to  be  the  most  probable  origin  of  the  small  jumma  reserved  in  every  minor  grant 
of  land,  except  such  as  having  originally  been  granted  by  the  Zemindars,  or  by 
Government  itself ;  for  the  religious  or  charitable  purposes  have  no  jumma  reserved 
upon  them.  Under  the  Mussulman  Government,  the  Zemindars,  or  independent 
Talookdars,  were  answerable  to  the  Government  for  the  whole  jumma  assessed  on 
their  respective  districts.  These,  therefore,  when  they  granted  out  portions  of  land 
in  perpetuity  to  others,  reserved  such  proportion  of  jumma  as  was  calculated  or 
agreed  upon  between  them,  in  order  to  reimburse  themselves,  who  were  still  liable 
[337]  to  Government  for  the  whole,  unless  the  latter  agreed  to  admit  the  sub-grantees 
as  independent  Talookdars,  answerable,  in  the  first  instance,  for  the  portion  of  the 
jumma  so  reserved.  It  is  not  improbable  that  in  some  instances  more  than  the 
exact  proportion  of  the  original  jumma  would  be  reserved  by  the  sub-grantees,  and 
this  would  operate  (as  the  grants  were  for  the  most  part  in  perpetuity),  in  the  nature 
of  a  quit-rent  or  Seignorial  acknowledgment,  and,  after  a  great  length  of  time,  it 
may  be  difficult,  and  often  impossible,  to  ascertain  the  difference,  nor  is  it  of  any 
legal  consequence  to  do  so,  wherever  the  jumma  was  fixed.  In  Pietram  Doss's  case 
the  jumma  reserved  is  quite  nominal,  being  only  2.  6.  8.  upon  a  purchase  from 
Government  of  its  common  land,  or  Zemindary  waste,  16  cottahs  for  above  1900 
rupeefi.  The  Zemindary,  including  the  three  villages  before  named,  was  itself 
granted  to  the  Company  upon  a  jumma,  reserved  yearly  to  the  then  Government, 
of  1195.  6. ;  and  this  2.  6.  8.,  if  not  a  fanciful  fraction  of  the  ancient  original  jumma, 
is  reserved  in  imitation  of  it,  according  to  the  ancient  fashion  of  the  country.  If 
the  English  word  rent  (he  adds)  be  properly  applied  to  it  at  all,  as  it  is  used  in  the 
English  form  of  the  common  Pottahs,  it  iis,  in  its  legal  signification,  a  mere  quit- 
rent,  or  Seignorial  acknowledgment,  and  no  other,  and  is  applicable,  indis- 
criminately, to  every  acknowledged  indefeasible  estate  of  perpetual  inheritance 
throughout  the  country.'  Whatever  difficulty  may  remain  aftef  these  explanations 
of  the  learned  Chief  Justice,  to  reconcile,  with  the  principles  of  English  law,  the 
passing  of  a  fee-simple  estate  in  the  Company's  common  land,  without  any  other 
instruments  or  writing  than  the  ordinary  Pottah,  all  the  evidence  before  me  relative 
thereto,  is  in  some  very  important,  and,  as  I  conceive,  decisive  points,  uniform  and 
clear.  The  title  of  the  holders  of  land  and  houses  in  Calcutta,  the  subjects  of  these 
Pottahs,  who  derived,  under  original  Pottahs  for  common  lands,  and  without  any 
other  grant,  is,  as  between  them  and  the  East  India  Company,  absolute  and  per- 
petual ;  whether  the  property  is  to  be  considered  as  freehold  or  leasehold,  real  or 
personal,  it  is  unlimited  in  point  of  duration.  Even  Sir  Francis  Macnaghten, 
holds  that  is  the  case,  as  to  the  equitable  interest,  though  his  decided  opinion  is, 
that  the  property  is  not  freehold,  or  real  estate;  for  he  states  in  his  deposition,  in 
answer  to  the  interrogatory  on  the  part  of  the  Plaintiffs,  that  he  hath  always  under- 
stood, and  always  believed,  that  it  was  the  intention,  in  the  case  of  lands  granted 
by  Pottah,  lx)th  of  the  grantor  and  grantee,  that  the  former  should  not  have  the 
power  of  resumption,  and  that  [338]  neither  the  grantee,  nor  those  claiming  under 
him,  should  be  disturbed  in  their  possession,  and  that,  in  a  confidence  of  the  perma- 
nency of  such  grants,  many  have  expended  large  sums  of  money,  upon  lands  so 
granted,  so  as  to  make  the  rent  reserved  by  the  Company,  a  matter  of  little  or  no 
consideration,  in  comparison  with  the  value  of  the  same.  That  he  hath  often  heard 
it  said  by  Practitioners,  and,  as  he  thinks,  by  Judges,  in  the  said  Supreme  Court, 
that  in  case  of  any  attempt,  under  such  circumstances,  being  made  by  the  East 
India  Company,  to  resume  tlie  lands,  that  it  would  be  the  duty  of  the  Supreme 
Court,  to  restrain  them  from  so  doing  by  injunction ;  although  from  the  terms  of 
the  Pottah,  he  conceives  it  cannot  convey  a  freehold  estate,  yet,  that  from  the  inten- 
tion of  the  parties,  manifested  as  it  has  l)een,  ever  since  (so  far  as  he  knows)  Pottahs 
have  been  granted,  that  in  his  opinion,  a  Court  of  Equity  would  and  ought  to  con- 
sider, the  grantee,  and  those  holding  under  him,  as  having  a  permanent  interest  in 
the  same ;  but  so  far  as  his,  the  Deponent's  knowledge  extends,  no  attempt  at  re- 
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sumption  was  ever  made  by  the  East  India  Company.  Other  evidence  before  me, 
shows  that  the  Company,  in  as  strong  a  case  for  resumption  as  could  well  arise, 
has  practically  admitted,  the  perpetual  and  irrevocable  effects  of  its  own  grants  by 
Pottahs  buying  back  at  an  excessive  price,  land  in  Calcutta,  that  had  been  so 
granted,  when  wanted  for  the  public  uses;  the  grantee  or  holder  under  Pottah, 
refusing  to  sell  it  on  reasonable  terms.  It  is  also  the  uniform  effect  of  the  evidence 
before  me,  as  to  l^e  jumma,  that,  whether  to  be  regarded  as  rent  or  revenue,  it  is 
fixed  in  amount,  and  cannot  be  raised  by  the  Company,  beyond  what  is  specified  in 
the  original  grant  or  Pottah.  The  Plaintiff,  indeed,  contended  on  the  original 
evidence,  that  there  was  proof  of  the  jumma  being  a  reserved  rent,  and  the  tenure 
being  leasehold,  resumable  by  the  Company,  from  the  fact  that  the  rent  paid  by  the 
Defendant,  Fairlie,  for  the  lots  of  land  and  houses  in  question,  had  varied  in  its 
amount  in  different  years,  buf  this  apparent  variance  has  since  been  explained  in 
a  way  satisfactory.  It  appearing  from  the  receipts  produced  by  the  Defendant 
Fairlie,  that  he  was  inaccurate  in  stating  the  periodical  payments  by  him,  in  respect 
of  the  lands  and  houses  as  ground-rent,  and  that  they,  in  fact,  sometimes  comprised 
a  watch-tax,  and  other  public  taxes,  from  which  the  apparent  inequality  proceeded, 
and  that  the  rent  or  jumma  was  always  the  same  in  his  payments. 

Upon  these  facts,  it  seems  to  me  to  be  clear,  even  as  to  the  common  lands, 
of  which  the  Pottah  is  the  only  conveyance,  [339]  or  evidence  of  title,  that  the  pur- 
chaser from  the  Company  with  a  Pottah  in  the  ordinary  form,  obtains  at  least  an 
equitable  fee,  and  that  the  objection  resolves  itself  into  this:  from  the  want  of  a 
proper  conveyance,  the  legal  estate,  as  to  the  inheritance,  doee  not  pass  to  the 
grantee,  but  remains  in  the  Company.    But  even  this  objection,  seems  to  me  to  rest 
on  the  assumption,  that  the  whole  body  of  English  law,  in  relation  at  least  to  real 
property,  has  been  introduced  into  the  Company's  settlements  in  Bengal,  with  such 
exceptions  and  qualifications  only,  as  the  Charters  expressly  or  by  implication  pro- 
vide : — a  doctrine,  for  humbly  dissenting  from  which,  my  reasons  have  been  already 
assigned.     If  that  assumption  is  erroneous,  there  seems  to  be  still  lees  reason,  for 
holding  as  to  the  principles  and  forms  of  conveyancing,  than  as  to  the  remedies  of 
creditors,  and  the  powers  of  Executors  or  Administrators  as  to  real  assets,  that  they 
must  necessarily  h&ve  been  made,  to  conform  in  all  points  to  English  law,  when 
that  law  was  in  general  introduced.    It  appears  incidentally,  in  the  evidence  before 
me,  that  prior  to  the  establishment  of  the  Supreme  Court,  conveyances  by  lease  and 
release,  or  other  English  forms,  were  little,  if  at  all,  in  use,  upon  the  sales  of  lands 
or  houses  from  one  British  subject  to  another,  but  a  brief  note  of  the  sale  and 
transfer  was  used  in  their  stead.    It  appears,  also,  that  the  Pottahs  were  in  use 
among  the  natives,  and  regarded  by  them  as  the  best  or  only  muniments  of  their 
private  titles :    and  it  may,  I  think,  be  further  collected,  that  the  only  written 
evidence  of  grants  from  the  native  Sovereigns,  to  Zemindars,  or  other  proprietors 
of  land,  was  a  Pottah  in  the  same  form  with  those  since  used  by  the  Company's 
Government  for  the  same  purpose.     It  seems,  therefore,  to  have  been  a  natural  if 
not  a  necessary  course,  by  the  Compan3r's  servants,  and  other  British  subjects,  to 
use  the  same  means  that  they  found  to  be  established,  for  the  granting  and  trans- 
ferring lands  and  houses,  at  what  I  conceive  to  have  been,  the  true  era  of  the  tacit 
introduction  of  English  law,  namely,  the  first  establishment  of  the  Ccwoipany's  settle- 
ments in  that  country,  till  long  after  which  they  had  no  regular  Courts,  and  pro- 
bably no  Practitioners  of  law  capable  of  preparing  conveyances,  in  the  English 
form.    I  humbly  conceive,  therefore,  that  the  Pottah,  when  it  performs  the  functions 
of  a  grant,  as  in  the  case  of  common  lands,  by  the  Company,  may  be  considered  as  a 
sufficient  creation,  or  evidence  of  title  in  fee,  under  that  part  of  the  law  of  the  place, 
which  ■^as  not  necessarily  superseded  or  abolished,  by  the  introduction  of  English 
law,  on  the  principles  to  which  I  have  already  referred.     On  the  whole,  the  con- 
clusions which  I  have  humbly  to  submit  to  the  Court,  in  [340]  pursuance  of  the  said 
Order  of  reference,  are,  that  the  said  lots  of  lands  and  houses  being  only  messuages, 
lands,  tenements  and  hereditaments,  of  which  the  said  Hannah  Haigh,  the  Testa- 
trix, was  in  any  manner  seized,  possessed  of,  or  entitled  to,  at  the  time  of  the 
making  of  her  Will  and  Codicil,  and  of  her  death  as  aforesaid,  did  not  pass  by  her 
said  Will  or  Codicil,  and  that  the  nature  or  kind  of  tenure  thereof,  was  freehold 
of  inheritance  and  that  the  said  Testatrix  was  entitled  to  dower  therein,  it  not 
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appearing  that  she  had  done  any  act,  to  bar  or  release  her  right  of  dower,  in  the 
real  estates  of  her  said  second  husband,  deceased  Samuel  Oldham,  the  intestate.  And 
as  to  the  inquiry,  whether  the  Testatrix,  Hannah  Haigh,  had  any  other  lien,  claim 
or  interest  in,  or  to  the  said  freehold  hereditaments,  or  any  part  thereof,  and  whether 
they  were  subject  or  liable  to  any,  and  what  debts,  charges,  or  incumbrances  affect- 
ing the  same ;  I  find  that  they  were  subject  to  all  the  debts,  whether  simple  contract 
or  otherwise,  of  the  said  intestate,  and  humbly  conceive  that  if  she,  the  said  Hannah 
Haigh,  as  his  Administratrix,  paid  any  debts  of  her  said  intestate,  beyond  the 
amount  of  any  personal  assets,  and  any  rents  or  profits  of  the  said  real  estates, 
(over  and  above  her  dower  therein,)  by  her  reserved  in  her  lifetime,  the  said 
Defendant,  Fairlie,  as  her  personal  representative,  may  be  entitled  in  equity  to  stand 
in  the  place  of  the  Creditors,  who  were  satisfied  by  her  out  of  her  own  estate,  and  to 
be  considered  as  an  equitable  incumbrancer  on  the  said  real  estate,  or  the  rents, 
issues,  and  profits  thereof  received  since  her  death,  but  no  claim  of  any  such  charge 
or  incumbrance,  or  for  any  debt  due  by  the  said  intestate  in  his  lifetime,  has  been 
brought  in  before  me. 

And  as  to  the  inquiry,  who  was  the  heir-at-law  of  the  said  Samuel  Oldham,  the 
Master  found  that  in  consequence  of  it  appearing  before  him,  that  there  were  no 
descendants  of  Samuel  Oldham  except  Elizabeth  Smith  and  Charlotte  Oldham,  who 
were  the  daughters  and  co-heiresses  of  Thomas  Oldham,  the  brother  of  John  Oldham, 
the  father  of  the  intestate,  Samuel  Oldham,  but  which  Thomas  Oldham  was  bom 
previous  to  the  marriage  of  his  parents,  and,  therefore,  illegitimate,  he  was  unable 
to  certify  who  was  the  heir-at-law  of  the  intestate,  Samuel  Oldham,  or  whether  his 
estate  inheritance  has  escheated  from  default  of  heirs  of  his  blood." 

To  this  report  the  Plaintiffs  filed  twenty-five  exceptions,  comprising  a  great 
variety  of  formal  objections  to  the  finding  of  the  Master,  with  a  view  to  prevent 
conclusions ;  the  principal  objection,  however,  was,  as  to  the  nature  of  the  tenure  of 
lands  in  the  East  Indies,  and  was  comprised  in  the  twenty-fifth  exception,  which  was 
as  follows: — 

[341]  "  For  that  the  said  Master,  by  the  said  report,  has  certified  as  to  the  said 
lots  of  land  and  houses,  that  the  nature  or  kind  of  tenure  of  the  said  lots  of  land  and 
houses,  was  freehold  of  inheritance ;  whereas,  the  said  Master  ought  not  so  to  have 
certified,  but  ought  to  have  reported  that  the  tenure  thereof,  is  of  the  nature  of 
chattels  real  or  personal  estate,  or  else  a  customary  estate  by  Pottah,  the  custom 
whereof  is  such,  that  on  the  death  of  a  person  possessed  of  lands  or  houses  held 
thereby,  the  same,  with  a  right  to  have  a  new  Pottah  tiiereof  granted,  passes  to, 
and  vests  in,  his  Executors,  or  Administrators,  to  be  administered  as  personal 
estate." 

In  the  year  1827,  these  exceptions  were  argued  before  Lord  Lyndhurst,  who 
at  that  time  was  Master  of  the  Rolls,  and  having  been  promoted  to  the  Seals  before 
pronouncing  any  decision,  the  parties  agreed  to  take  his  judgment,  as  if  they  had 
been  appealed  to  him.  The  peculiar  circumstances  of  the  case,  and  the  authorities 
relied  on,  in  the  arguments  of  Counsel  on  either  side,  are  contained  in  the  Master's 
report,  and  the  commentary  of  the  noble  Judge. 

Lord  Chancellor  [Lord  Lyndhurst]. — This  is  a  case  relating  to  the  tenure  of 
land  in  India,  and  the  question  is  of  considerable  consequence,  as  far  as  it  regards 
the  individual  case;  of  great  importance  in  point  of  principle;  and  the  more  entitled 
to  consideration,  as  there  appears  to  have  been  a  difference  on  the  subject  among  the 
Judges  in  India.  A  great  body  of  evidence  was  adduced  before  me  respecting  it, 
and  the  question  was  very  elaborately  and  ably  argued  by  the  Counsel  on  both  sides. 
Having  fully  examined  the  evidence,  and  attentively  considered  the  case,  I  will  now 
proceed  to  state  the  result. 

There  were  twenty-five  exceptions  to  the  Master's  report.  The  first  and  fifth 
related  to  collateral  matter,  and  after  proper  explanation  at  the  Bar,  it  was  agreed 
that  those  exceptions  should  be  waived,  and  th%t  the  finding  of  the  Master  should 
not  operate  prejudicially  to  the  parties  in  the  future  stages  of  the  case.  The  other 
exceptions,  all  but  the  last,  were  mere  formal  objections  to  prevent  conclusions ;  and 
it  was  ultimately  agreed,  that  the  whole  case  would  turn  upon  the  judgment  which 
the  Court  should  pronounce  upon  the  last  or  twenty-fifth  exception. 

The  question,  therefore,  is,  what,  generally  speaking,  is  the  nature  and  tenure 
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of  land  in  India ;  and,  in  particular,  vhat  is  the  nature  of  the  tenure  of  those  lots 
of  land  which  formerly  belonged  to  Samuel  Oldham.  The  particulars  of  the  estate 
of  Samuel  Oldham,  and  his  title,  may  be  stated  in  a  few  words :  It  [342]  appears, 
that  one  lot  of  land,  part  of  the  property,  was  conveyed  to  him  by  deeds  of  lease 
and  release  in  the  year  1780  j  the  release  to  him,  his  Heirs,  Executors,  and  Adminis- 
trators, to  hold  to  him  and  them,  to  his  and  their  own  use  for  ever.  And  there  was 
a  covenant  on  the  part  of  the  granter,  Andrews,  that  he  was  possessed  of  an  in- 
defeasible estate  of  inheritance  in  the  property.  After  the  lease  and  the  release 
was  executed,  and  the  conveyance  so  far  perfected,  application  was  made  by  the 
grantee,  Oldham,  to  the  Collector's  Office,  for  a  Pottah,  the  particular  nature  and 
form  of  which  instrument  I  shall,  by-and-by,  advert  to.  The  Pottah,  upon  the  pro- 
duction of  his  title  by  the  deeds,  was  granted  to  him  as  a  matter  of  course. 

Another  lot  of  land,  one  of  the  three  in  question,  was,  in  the  following  year, 
granted  to  Samuel  Oldham,  by  the  same  grantor,  Andrews,  by  the  same  form  of 
conveyance:  and  two  or  three  years  after,  a  third  lot  of  land,  which  appears  to  - 
have  been,  I  believe,  common  land,  untenanted  land,  formerly  belonging  to  the 
East  India  Company,  and  for  which  a  Pottah  was  granted  to  a  person  named 
Veriest,  and  was  afterwards  conveyed,  by  deeds  of  lease  and  release,  by  one  Petre  to 
Oldham.  Petre  held  that  property  under  a  person  of  the  name  of  Richard  Johnson, 
who  conveyed  it  to  him  also  by  deeds  of  lease  and  release ;  and,  I  think,  it  appears 
that  Johnson  held  directly  from  Veriest.  A  Pottah  was  also  granted  of  this  land 
upon  the  production  of  the  conveyance.    This  was  the  title  of  Oldham. 

The  question,  under  these  circumstances,  and  according  to  the  law,  as  it  applies 
to  India,  is,  whether  Samuel  Oldham  had  an  estate  of  inheritance,  descendible  to 
his  heirs.  The  first  thing  to  be  considered  is,  what  was  the  state  of  landed  property 
among  the  natives  of  India,  when  the  English  settlement  was  originally  established 
in  that  country.  I  am  speaking  of  the  district  of  Calcutta.  This  is  certainly  involved 
in  some  obscurity;  but  there  are  two  documents,  which  were  referred  to  in  the 
argument,  that  throw  great  light  on  the  subject,  and  have  contributed  to  remove 
almost  all  doubts  from  my  mind  with  respect  to  it. 

These  documents  are,  in  the  first  place,  the  Begulations  of  1793,  distinguished 
by  the  name  of  the  permanent  Regulations.  I  think  it  is  to  be  collected  from  those 
Regulations,  that  the  proprietors  of  land  in  India  had  an  absolute  ownership  and 
dominion  of  the  sAl ;  that  the  soil  was  not  vested  generally  in  the  Sovereign ;  that 
the  proprietors  did  not  hold  at  the  will  of  the  Sovereign ;  but  held  the  property  as 
their  own,  with  the  power  of  disposing  of  it  absolutely ;  and,  if  not  disposed  of,  that 
it  descended  to  their  families.  It  is  liable,  indeed,  to  a  tribute  to  [343]  the  Govern- 
ment, but  it  appears  that  the  tribute  was  not  fixed,  but  was' increased  at  the  arbitrary 
will  of  the  Government ;  and  it  appears  further,  that,  if  the  tribute  was  not  paid. 
Government  had  the  power  of  taking  possession  of  the  lands  for  the  purpose  of 
obtaining  payment.  Still,  notwithstanding  these  circumstances,  and  these  charges, 
I  think  it  is  impossible  to  read  those  Regulations,  which  were  prepared  obviously 
with  great  caution  and  consideration,  by  persons  well  acquainted  with  the  subject, 
and  possessing  every  means  of  obtaining  the  most  accurate  information  on  it,  and 
as  far  back  as  the  year  1793,  without  coming  to  the  conclusion  that  the  Zemindars 
and  Talookdars  were  owners  of  the  soil,  subject  only  to  a  tribute,  such  as  I  have 
stated,  to  Government;  and  it  was  the  object  of  those  Regulations  of  the  year  1793, 
to  make  that  tribute  which  had  been  considered  as  dependent  in  its  amount  on  the 
will  of  the  governing  power,  fixed  and  permanent.  But  I  do  not  rely  merely  on  the 
Regulations  of  1793.  I  look,  secondly,  at  another  series  of  documents, — the  case 
submitted  to  the  Sudder  Dewanny  Adawlut  for  their  opinion, — and  the  documents 
which  accompany  that  case  and  which  were  laid  before  me.  Looking  at  those  docu- 
ments and  opinions,  which  were  referred  to  in  the  course  of  the  argument,  and  con- 
fcidered  as  materials  on  which  the  parties  relied,  and  which  were  annexed,  I  think, 
to  the  certified  opinion  of  Sir  Edward  Hyde  East;  and  considering,  with  the  best 
attention  in  my  power,  these  pa|)er8,  they  confirm,  most  strongly,  the  opinion  I 
should  have  derived  from  the  permanent  Regulations :  namely,  that  the  proprietors 
of  the  soil  had  a  permanent  interest  in  it  at  the  time  when  the  English  established 
themselves  in  that  settlement. 

The  next  question  is,  what  is  the  law,  as  far  as  British  subjects  are  concerned, 
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now  existing  in  that  settlement)  Undoubtedly,  at  present,  it  is  the  law  of  England. 
I  think  it  clear,  that  those  persons  who  there  established  themselves,  carried  with 
them  the  English  law.  It  does  not  appear,  at  least  it  has  not  been  stated,  that  the 
English  law  was  established  there,  in  the  first  instance,  bj  any  Proclamation  or 
Charter :  but  it  is  probable  that  the  English  carried  with  them,  and  acted  upon,  the 
law  of  fingland,  from  the  necessity  of  their  situation ;  because  the  two  systems  of 
law,  which  at  that  time  existed  there, — the  Mahomedan  and  Hindoo  laws, — were  so 
blended  with  the  particular  religions  of  the  two  descriptions  of  persons,  as  to 
render  it  almost  impossible  for  that  law  to  have  been  adopted  by  the  English  settlers. 
This,  however,  is  matter  rather  of  speculation,  than  material  to  this  question ;  since 
it  appears,  by  all  the  Charters  applicable  to  the  [344]  state  of  the  law,  and  by  all 
the  Acts  of  Parliament  which  refer  to  it,  from  the  year  1601  down  to  the  presenv 
time  (and  I  refer  particularly  to  the  CSiarter  of  1726),  that  the  English  law  has  been 
considered  as  the  law  of  the  settlement.  It  has  been  recognized  as  such  by  the  com- 
petent authority;  and  we  are  to  consider,  as  far  as  British  subjects  are  concerned 
(for  it  is  confined  to  British  subjects),  that  the  English  law  is  not  only  now  the  law  of 
Calcutta,  but  that  it  was  so  from  the  earliest  period  of  that  settlement. 

The  next  consideration,  then,  is  this: — If  the  native  proprietor  possessed  a 
permanent  interest  in  the  soil,  taking  all  the  interest  the  native  had,  would  the 
English  law  apply  itself  to  that  interest?  In  other  words,  would  a  permanent  in- 
terest in  land,  vested  in  an  English  subject,  where  the  English  law  prevails,  and  a 
permanent  interest  in  the  soil  gives  an  entire  and  absolute  dominion  and  ownership 
— be  governed  by  English  lawY  Is  it  not  an  estate  of  inheritance,  descending  to  the 
heirs  1  Can  it  hardly  be  denied  (though,  in  part  of  the  argument,  it  was,  to  a 
degree,  controverted),  that  the  interest  of  Oldham  in  this  property  was  an  absolute 
and  permanent  interest?  and  the  question  made,  was,  whether  it  passed  to  one 
description  of  representatives,  or  to  another.  If  it  appears  on  the  evidence  to  be 
an  absolute  ownership,  what  is  to  be  applied  to  it?  Those  who  contend  it  goes  to 
the  personal  representatives,  in  a  degree  apply  to  it  the  English  law ;  because  the 
law  as  to  personal  representatives  is  an  English  law.  If,  then,  we  are  to  apply  to  it 
the  English  law;  if  the  absolute  ownership  of  the  soil  is  possessed  by  the  party  and 
the  English  law  is  in  any  shape  to  be  applied  to  it,  the  party  must  take  a  fee-simple, 
and  the  property  will  descend  to  his  heirs. 

We  now  come  to  consider  the  evidence ;  a  body  of  evidence,  as  great  as  could  be 
collected,  for  the  purpose  of  application  to  such  a  subject,  has  been  adduced  on  the 
present  occasion.  There  is,  first,  the  evidence  of  Sir  Henry  Russell,  taken  shortly 
after  his  return  to  England,  when  his  recollection  was  fresh  and  vigorous  with 
respect  to  the  state  of  the  law  in  the  country  which  he  had  left.  He  had  been  for 
many  years  a  Judge  in  that  country ;  he  had  also  been  for  several  years  the  Chief 
Justice  of  the  Supreme  Court  of  Calcutta.  There  is  the  evidence  of  Sir  William 
Burroughs,  who  was  in  that  country,  engaged  in  the  profession  of  the  law  in 
different  shapes,  for  a  period  of  more  than  twenty  years,  about  half 
of  the  period  as  a  Barrister,  I  believe  as  Advocate-General,  and  the 
remainder  as  one  of  the  Judges  of  the  Supreme  Court.  There  is  the  opinion  of  Sir 
Edward  Hyde  East,  not  given  as  evidence,  but  delivered  in  the  shape  of  a  formal 
judg-£346]-ment  of  the  Court  (and,  perhaps,  therefore,  entitled  to  more  weight  than 
if  it  were  in  the  shape  of  evidence),  directly  applicable  to  the  subject.  There  is  the 
evidence  of  Sir  Anthony  BuUer,  one  of  the  Judges  of  the  Supreme  Court,  presented 
in  the  same  way.  There  is  tine  evidence  of  the  remaining  Judge,  Sir  Francis 
Macnaghten,  which  does  not  appear  to  me  so  much  to  differ  with  respect  to  the 
material  facts  of  the  case,  as  to  the  conclusions  and  the  inferences  which  he  draws 
from  them.  There  is  the  evidence  of  Mr.  Robert  Smith,  who  for  many  years  held  the 
ofiSce  of  Advocate-General  at  Calcutta.  There  is  the  evidence  of  a  Gentleman  who 
filled  also,  for  several  years,  the  office  of  Advocate-General,  and  was  in  a  more  ex- 
tensive practice,  perhaps,  than  any  man  that  ever  went  out  to  that  country  as  a 
practising  Barrister,  I  mean  Mr.  Robert  Fergusson.  There  is  the  evidence  of  Sir 
Edward  Colebrooke;  and  a  great  variety  of  other  individuals,  whom  it  is  not 
necessary  particularly  to  name.  Now,  as  to  the  result  of  this  body  of  evidence, 
what  are  the  facts  established  by  iti  I  think  it  beyond  all  doubt,  that  property  of 
this  description  has,  from  the  period  of  the  year  1774  (the  date  of  the  Charter  of 
Justice),  been  constantly  conveyed  by  deeds  of  lease  and  release,  in  the  form  in 
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which  Oldham  took  the  property  in  question.  It  is  proved  also,  and  by  one  of  the 
0£ScerB  of  the  Court,  that,  of  land  of  this  description,  fines  are  levied.  It  is  proved 
by  all  these  persons,  that  it  has  been  the  constant  course  of  the  Supreme  Court  of 
Calcutta,  when  ejectments  are  brought  by  the  heir-at-law,  on  establishing  the  pos- 
session and  title  of  the  ancestor,  and  proving  the  claimant  is  the  heir-at-law,  in  such 
ejectments,  the  heir  has  always  recovered.  It  was  asked,  in  the  course  of  the  argu- 
ment, whether  any  case  could  be  named.  It  is  stated  by  these  witnesses,  as  a  circum- 
stance of  constant  occurrence,  and,  therefore,  it  is  not  very  easy  immediately  to 
name  a  particular  case,  because  being  a  thing  of  constant  occurrence,  there  would  be 
no  motive  for  recollecting  one ;  but  it  happens  that,  in  the  judgment  of  Sir  Edward 
Hyde  East,  he  does  incidentally  name  a  case,  that  of  Doe  on  the  dern.  of  Gatper  v. 
Dots,  in  which  the  heir-at-law  (an  American)  recovered  property,  in  an  action  of 
ejectment,  under  the  circumstances  to  which  I  have  referred. 

There  are  some  other  circumstances  to  which  these  witnesses  speak,  tending  to 
establish  the  fact,  that  from  the  year  1774,  down  to  the  present  time,  this  property 
has  always  been  treated  in  India  as  real  property,  descendible  to  the  heir-at-law; 
they  not  only  state  the  facts  to  which  I  have  referred,  and  other  facts  which  might 
also  be  mentioned,  but  they  state  it  as  the  result  of  their  experience,  of  their  know- 
ledge of  the  law  of  the  country,  [346]  and  their  inquiry  into  it;  as  the  result  of 
their  long  practice,  and  of  their  observations  of  the  decisions  of  the  Courts  in 
which  they  themselves  have  been  partakers  and  actors,  that  property  of  this  descrip- 
tion had  always  been  considered  as  real  property,  descendible  to  the  heir  But, 
further  than  this,  if  we  refer  to  the  Charter  of  Justice  in  the  year  1774,  granted  by 
the  Crown,  we  find,  in  the  language  of  it,  a  distinction  expressly  drawn,  and  in 
terms,  between  personal  and  real  property.  It  has,  I  think,  been  said,  by  one  of 
the  learned  Judges  to  whom  I  have  referred,  or  it  has  been  glanced  at,  that  that 
may  be  satisfied,  by  considering  this  property  as  a  chattel  real ;  but,  looking  further 
into  the  Charter,  it  will  be  found  that  this  explanation  will  not  avail,  because  the 
Courts  have  jurisdiction  expressly,  and  in  terms,  in  all  actions,  and  pleas,  real« 
personal,  and  mixed ;  a  recognition,  therefore,  by  the  Crown  (the  highest  authority), 
that  real  property  exists  in  that  country,  according  to  the  meaning  of  that  term  as 
used  in  the  law  of  England. 

But  the  case  does  not  rest  here.  We  may  refer  to  express  decisions  on  the  subject ; 
decisions  of  that  Tribunal  most  competent,  from  its  peculiar  situation,  to  form  a 
correct  judgment  on  the  subject ;  I  mean  the  Supreme  Court  of  Calcutta  itself.  As 
far  back  as  the  year  1785,  this  case  came  directly  for  decision  before  the  Court.  The 
question  turned  upon  the  execution  of  a  Will  of  a  person  named  William  WiflSn ;  that 
Will  was  attested  only  by  two  witnesses,  and  the  question  was,  whether  it  passed  a 
real  estate.  The  Court  decided  that  it  did  not;  and,  in  deciding  that  question, 
they,  in  the  firat  instance,  decided  that  the  property  was  real  property,  according 
to  the  law  of  England,  descendible  to  the  heir.  And  they  also  decided,  for  that  was 
necessary  in  the  view  which  two  of  the  Judges  of  the  Court  took,  that  the  Statute 
of  Frauds  extended  to  India.  The  third  Judge,  Sir  William  Jones,  did  not  think  it 
necessary  to  decide  this  last  point,  because  of  the  opinion  which  he  had  formed  with 
respect  to  the  construction  of  the  Will  itself ;  but  as  to  the  general  question,  with 
regard  to  the  nature  of  the  property,  he  entirely  agreed  with  the  other  Judges. 
Ibe  question  came  again  before  the  same  Court,  in  the  case  of  Joseph  v.  Bonald;  it 
was  then  very  elaborately  argued,  on  account  of  the  difference  of  opinion  entertained 
on  the  Bench.  We  have  before  us  the  judgment  of  the  Chief  Justice,  and  also  the 
judgment  of  Sir  Anthony  Buller,  and  we  have  the  judgment  in  print,  under  his  own 
authority,  of  the  third  Judge.  That  judgment  confirmed  the  previous  decision,  not 
by  the  unanimous  voice  of  the  Court,  but  by  the  voice  of  the  Chief  Xustice,  and  of 
Sir  Anthony  Buller ;  the  other  Judge,  Sir  Francis  [347]  Macnaghten,  dissented.  I 
have  read  through  the  reasons  assigned  for  his  judgment;  they  are  very  unsatis- 
factory to  my  mind,  and  I  must  say,  I  concur  in  the  view  taken  by  the  majority  of 
the  Court. 

This,  then,  is  the  case  as  it  presents  itself  in  one  view  of  it.  But  it  is  argued  that 
these  are  estates  held  by  Pottah;  that  the  Pottah  is  an  instrument  which  cannot 
convey  any  estate  of  inheritance ;  that  even  if'  it  could  convey  such  an  estate,  the 
East  India  Company  have  only  a  transitory  interest  in  the  Settlement;  and  they 
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oould  not  convey  a  greater  interest  than  they  themselves  hold.  With  respect  to  the 
last  point,  I  will  dispose  of  it  first.  The  East  India  Company  is  a  Corporation; 
they  are  capable  of  taking  land  in  fee;  they  are  capable  of  disposing  of  lands  so 
taken  ia  fee ;  and  if  an  Act  of  Parliament  should  interpose  to  put  an  end  to  their 
corporate  existence,  the  title  of  the  holder  of  any  property  which  the  Company 
may  have  taken  in  fee,  and  which,  while  they  were  the  Corporation,  they  disposed 
of  in  fee,  would  not,  by  the  extinction  of  the  Corporation,  be  at  all,  in  my  judgment, 
affected.  But  this  is  a  mere  question  of  speculation ;  because  in  an  Act  which  autho- 
rizes Parliament,  upon  a  three  years'  notice,  at  a  given  period,  to  put  an  end  to  the 
exclusive  trade  of  the  East  India  Company,  and  to  their  territorial  dominion  in 
India,  in  that  very  Act  there  is  a  proviso,  that  it  should  not  affect  their  corporate 
character :  that  character  will  continue,  and  they  may,  as  before,  carry  on  trade, 
though  not  exclusively.  It  appears  to  me,  therefore,  that  this  argument  is  entirely 
destitute  of  foundation. 

Then,  as  to  the  Pottah,  it  may  be  material  to  read  the  language  of  it,  and  then 
to  see  what  the  evidence  is,  as  applied  to  these  instruments.  It  appears  that  upon 
the  transfer  of  possession,  or  rather  of  title,  upon  a  conveyance,  for  instance,  by  a 
former  owner,  by  deeds  of  lease  and  release,  to  a  new  proprietor,  he,  carrying  his 
title-deeds  to  the  Collector,  obtains  a  new  Pottah,  as  a  matter  of  right ;  the  Collector 
cannot  refuse  it ;  the  proprietor  can  insist  upon  it.  In  the  same  manner  the  heir- 
at-law,  going  before  the  Collector,  and  satisfying  him  that  he  is  the  heir,  is  entitled 
to  the  Pottah.  There  is  a  rent,  as  it  is  said,  according  to  the  translation,  payable 
on  these  Pottahs.  I  think  it  quite  clear  that  rent  is  a  tribute  or  jumma :  and  Sir 
Edward  Hyde  East,  in  his  judgment,  refers  to  a  document,  by  which  it  is  put,  I 
think,  beyond  all  doubt  that  it  is  the  jumma  which  was  fixed  by  the  Regulations  of 
the  year  1793.  If  part  of  the  estate  riiould  be  alienated,  then  this  rent,  jumma,  or 
tribute,  is  apportioned  between  the  two  proprietors.  This  Pottah,  it  may  be  re- 
marked, [348]  is  issued  by  the  Collector;  he  is  the  Officer  of  the  Government,  and 
it  appears  upon,  the  very  face  of  it,  that  it  was  nothing  more  than  a  fiscal  regulation, 
introduced  for  the  purpose  of  collecting  the  tribute  to  which  the  land  is  subject. 
Sir  Henry  Russell  is  distinctly  examined  with  regard  to  it ;  he  says,  that  in  estab- 
lishing a  title  to  land  in  a  Court  of  Justice,  the  Pottah  is  not  necessary ;  it  frequently 
happens  that  after  the  title-deeds  are  produced  and  proved,  the  Pottah  also  is  pro- 
duced, but  he  has  known  instances  where  the  Pottah  has  not  been  produced,  and  the 
parties  have  recovered ;  and  he  does  not  consider,  and  it  never  was  considered  while 
be  was  a  Judge,  that  it  was  necessary  to  produce  the  Pottah.  The  Pottah,  therefore, 
forms  no  part  of  the  title ;  it  is  the  conveyance  that  gives  parties  a  right  to  claim 
the  Pottah ;  and  by  having  the  latter,  the  amount  of  the  sum  payable  to  the  Govern- 
ment is  ascertained,  and  future  doubt  prevented. 

But  it  was  said,  in  this  particular  case,  as  to  one  of  the  portions  of  land,  that  it 
was  common  land,  granted  by  the  East  India  Company,  and  that  there  was  no  deed 
of  conveyance,  the  Pottah  being  the  only  conveyance.  Sir  Edward  East,  in  his 
judgment,  says,  he  knows  it  had  been  the  practice  of  the  company,  in  small  grants 
of  land,  to  direct  the  Collector  to  issue  the  Pottah,  without  making  a  conveyance. 
In  this  particular  instance,  whatever  the  East  India  Company  may  have,  the  grantee, 
or  rather  the  person  who  took  from  the  grantee  (for  there  is  no  evidence  of  any  deed 
from  Yerelst,  to  whom  the  Pottah  was  in  the  first  instance  granted),  Johnson,  who 
took  from  Verelst,  conveyed  by  deeds  of  lease  and  release  to  Petre,  and  Petre  con- 
veyed, ultimately  (for  there  was  first  a  deed-poll),  by  lease  and  release  to  Oldham, 
in  the  same  form  as  the  deeds  of  lease  and  release  to  which  I  have  before  adverted. 
What,  then,  does  the  case  come  to,  supposing  no  deed  has  been  executed  by  the  East 
India  Company,  who  were  the  proprietors  of  the  land  in  their  corporate  capacity, 
and  not  as  rulers  of  the  country?  Does  it  come  to  anything,  except  a  possible  de- 
fect in  the  title,  namely,  that  a  proper  deed  was  not  executed  by  the  first  grantor! 
But  that  does  not  at  all  affect  the  question  we  are  now  considering.  That  the  East 
India  Company,  when  they  convey  these  small  portions  of  land  in  the  way  I  have 
stated,  without  executing  deeds  of  lease  and  release,  or  any  conveyance  besides 
authorizing  the  Collector  to  issue  the  Pottah,  consider  they  are  conveying  the 
absolute  property  in  the  soil,  is  quite  clear  from  the  evidence.  Sir  Edward  Cole- 
brooke  speaks  to  this  effect.     And  then  is  the  circumstance  of  a  man's  taking  land 
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of  this  description  in  this  way,  from  a  confidence  in  the  East  India  Company,  for 
the  purpose  of  building  [349]  in  which  large  sums  of  money  are  laid  out,  which 
never  would  be  expended  but  upon  the  assumption,  that  the  party  had  a  permanent 
interest  in  the  soil — is  this,  I  say,  to  prejudice  him?  Nay,  more,  it  has  in  several 
instances  occurred,  that  the  East  India  Company,  after  making  grants  of  this  de- 
scription, have  been  desirous  of  having  the  land  again,  for  raising  public  works, 
and  they  have  purchased  it  back  from  those  who  were  considered  the  owners  of  the 
soil,  at  a  large  price.  It  appears  to  me,  therefore,  that  nothing  turns  upon  the 
distinction  attempted  to  be  taken  between  this  third  portion  of  land  and  the  other 
portions. 

I  omitted  to  state  (what  has  been  called  to  my  recollection  by  seeing  a  Gentleman 
now  in  Court)  that  the  question  respecting  the  nature  of  this  property  has  been 
decided  here  in  England,  in  the  case  of  Garditier  v.  Fell,  which  was  cited  in  argu- 
ment at  the  Bar,  and  which  was  decided  in  the  year  1819.  In  that  case,  the  very 
point  was  raised  in  this  Court,  with  regard  to  an  estate  in  Calcutta,  called  Barrisaid 
Estate.  The  owner  of  that  estate  devised  it  by  Will,  attested  only  by  two  witnesses ; 
the  case  came  on  before  Sir  William  Grant,  when  Master  of  the  Rolls :  it  was  referred 
to  the  Master  to  inquire  into  the  law  of  India  in  that  respect ;  he  had  evidence  before 
him  upon  it,  and  he  reported  that  the  estate  was  a  fee-simple  of  inheritance,  and 
would  not  pass  unless  the  Will  was  attested  by  three  witnesses.  In  another  case  of 
ComynB  v.  Fletcher,  the  parties  who  were  interested  in  disputing  the  fact  acceded  to 
it;  and,  supposing  the  property  had  escheated,  presented  a  memorial  to  the  Crown, 
praying  that  it  might  be  conveyed  to  them,  subject  to  the  trusts  of  the  Will.  It  is 
true  a  case  was  cited  at  the  Bar,  of  a  contrary  e£Fect, — I  mean  the  case  of  Short  v. 
Cove.  That  was  also  referred  to  the  Master,  who  came  to  an  opposite  conclusion, 
for  he  found  that  it  was  personal  estate ;  and  that  report  was  confirmed.  But, 
looking  at  the  Order,  it  was  confirmed,  as  I  conceive,  by  consent.  And  that  case 
was  decided  on  the  very  testimony  of  one  of  the  witnesses  in  this  cause,  Sir  William 
Dunkin,  a  person  certainly,  from  his  situation,  competent  to  have  formed  a  correct 
judgment  on  the  subject ;  yet,  in  looking  at  his  evidence  as  reported  by  the  Master, 
it  not  only  is  in  direct  opposition  to  the  whole  body  of  evidence  laid  before  me  in  this 
case,  but  is  in  direct  opposition  to  that  about  which  there  can  be  no  mistake — the 
decisions  of  the  Courts  in  India ;  and,  therefore,  I  believe  the  Master  in  the  present 
case,  placed  very  little  reliance  on  the  testimony  of  Sir  William  Dunkin. 

The  other  point  that  has  been  insisted  upon,  and  on  which,  a  great  part  of  the 
argument  turned,  was,  that  this  property  is  assets  in  the  hands  of  Executors  and 
Administrators,  for  payment  [360]  of  the  Testator's  debts  by  simple  contract.  I 
confess  I  never,  myself,  felt  the  weight  of  that  argument.  Suppose  an  Act  of  Parlia- 
ment were  to  pass,  similar  to  that  which  passed  during  the  last  Session,  with  refer- 
ence to  India ;  suppose  a  similar  Act  were  to  pass  with  respect  to  land  in  England, 
— it  would  render  real  property  assets  for  the  purpose  of  paying  the  simple  contract 
debts  of  the  Testator  or  intestate,  but  it  would  not  alter  the  tenure  of  the  land ;  the 
land  would  still  be  inheritable — it  still  would  descend  to  the  heir-at-law;  I  do  not, 
therefore,  perceive  the  force  of  the  observation ;  if  it  were  introduced  by  competent 
authority,  it  would  be  a  charge  or  a  liability,  engrafted  or  imposed  on  the  real 
estate,  to  which,  otherwise,  it  would  not  be  subject ;  in  what  way  it  was  introduced, 
does  not,  I  think  very  distinctly  appear.  I  must,  own  I  am  not  (and  I  agree  with  the 
Master  in  this  respect)  perfectly  satisfied  with  the  arguments  of  the  Chi^f  Justice, 
Sir  Edward  East,  in  which  he  refers  this  wholly  to  the  Charter.  I  think  it  not 
improbable  that  it  crept  in  at  a  very  early  period,  when  the  law  was  not  much 
attended  to  in  that  country;  it  got  established  by  use;  it  was  continued  as  being 
found  convenient ;  and  perhaps  it  has  no  legal  origin ;  it  now  has,  however,  the 
sanction  and  authority  of  an  Act  of  Parliament.  If  it  had  a  legal  origin,  it  appears 
to  me  that  it  would  not  affect  the  decision  of  this  question ;  if  it  had  not  a  legal 
origin,  still  less  would  it  affect  it ;  the  only  way  in  which  it  can  be  used  at  all,  is  as 
an  argument,  that  it  being  an  incident  to  personal  property,  to  be  applicable  to  the 
payment  of  debts,  this  should  be  considered  personal  property ;  but  as  an  argument 
standing  alone,  I  think  it  weighs  very  little  in  opposition  to  the  weight  of  argument 
and  evidence  on  the  other  side ;  and,  therefore,  considering  every  part  of  this  case, 
and  judging,  after  the  best  attention  I  am  able  to  give  it,  I  agree  entirelv  with  the 
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Master  in  thinking  this  to  be  considered  as  freehold  of  inheritance,  as  real  property 
according  to  the  law  of  England,  and  not  as  real  chattel,  or  as  personal  chattel ;  nor 
is  it  to  be  considered  as  estate  held  by  Pottah,  subject  to  those  Regulations,  men- 
tioned in  the  exception,  but,  conformably  with  the  finding  of  the  Master,  it  is  free- 
hold of  inheritance  according  to  the  acceptation  of  those  terms  by  the  law  of  Eng- 
land.    The  report  must,  therefore,  be  confirmed. 

[MewB*  Dig.  tit.  CHARITY,  III.  Charitablb  Gifts,  6.  To  PaHieular  Objects,  c. 
Charity  out  of  Jurudietion ;  tit.  INDIA,  4.  Applicabiliti/  of  English  Laws.  S.C. 
1  Mo.  P.C.  175 ;  and  with  full  annotation,  3  St.  Tr.  (N.S.)  647 ;  and  see  printed 
cases ;  Fulton's  Reports,  i.  257 ;  and  for  subsequent  proceedings,  Lyons  {Uwyor 
of)  V.  Advocate-General  of  Bengal,  1875-6,  1  A.C.  91.  On  point  (i.)  aa  to  introduc- 
tion of  English  law  into  conquered  or  ceded  country,  approved  in  Yeap  Cheah 
Neo  V.  Ong  Cheng  Neo,  1875,  L.R.  6  P.C.  382 ;  and  Ram  Coomar  Coondoo  v. 
Chtmder  Canto  Mookerjee,  1876,  2  A.C.  209 ;  L.R.  4  Ind.  App.  47 :  (ii.)  as  to 
Statute  of  Mortmain  (9  Geo.  II.  c.  36),  see  now  Mortmain  and  Charitable  Uses  Act, 
1888  (51  and  52  Vict.  c.  42);  and  Amendment  Act,  1892  (55  Vict.  c.  11),  not 
applying  to  India;  cf.  Canterbury  (Mayor  of)  v.  Wyburn,  1894,  71  L.T.  554: 
(iii.)  as  to  (a.)  inquiries  whether  proposed  object  could  be  carried  out,  see 
Thompson  v.  Thompson,  1844,  1  Coll.  381 ;  A.-G.  v.  Sturge,  1854,  19  Beav. 
597;  New  v.  Bonaker,  1867,  L.R.  4  Eq.  655 ;  Iti>  re  Geek;  Freund  v.  Steward, 
1894,  69  L.T.  819 :  (b.)  appointment  of  trustees,  see  Thompson  v.  Thompson, 
ubi  tup.  See  also  Forsyth,  Cos.  Const.  Law,  19,  177 ;  and  as  to  Droit  d'Aubatn* 
(1  Moo.  Ind.  App.  265),  see  Donegani  v.  Donegani,  3  Enapp,  63.] 


[361]  CASES  IN  THE  PRIVY  COUNCIL  ON  APPEAL  FROM  THE  EAST  INDIES. 

MADHO  ROW  CHINTO  PUNT  GOLAY  (and  after  his  death,  his  brother,  ESWUNT 
ROW  CHINTO  FVViT),— Appellant;  BHOOKUN-DAS  BOOLAKI-DAS,— 
Respondent  *  [Feb.  8,  1837]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bombay. 

A  party  resident  at  Baroda  indorsed  two  Hoondies,  or  Bills  of  Exchange,  in  the 
name  of  a  firm  carrying  on  the  business  of  banking  at  Surat,  alleging  him- 
self to  be  the  Gomashtah  or  Agent  of  the  firm,  and  afterwards,  on  the  Bills 
being  dishonoured,  absconded.  Held  that  in  order  to  fix  the  firm  at  Surat 
with  the  amount  of  the  Bills,  clear  evidence  ought  to  have  been  produced 
of  the  authority  to  act  as  Gomashtah,  and  their  Lordships  not  being  satisfied 
with  the  evidence  admitted  in  the  Courts  below,  reversed  the  decrees  of  both 
the  Zillah  and  the  Sudder  Courts  with  costs. 

This  was  an  appeal  from  a  decree  of  the  Sudder  Adawlut  of  Bombay,  whereby 
a  previous  decree  of  the  Zillah  Court  of  Surat,  in  favour  of  the  Respondent  (the 
Plaintiff  in  the  original  suit),  was  affirmed. 

The  suit  wherein  these  decrees  were  pronounced  was  instituted  by  the  Respondent 
in  the  Zillah  Court  of  Surat  on  the  22nd  of  May,  1822,  against  Madho  Row  Chinto 
Punt  Golay  and  Eundoo  Bucha-jee,  his  alleged  Gomashtah  or  Agent,  to  recover  from 
them  the  sum  of  rupees  2999,  of  which  sum  rupees  1900  was  the  amount  of  two 
Hoondies  or  Bills  of  Exchange,  which  had  been  indorsed  by  Eundoo  Bucha-jee  in 
the  name  of  Chinto  Punt,  the  deceased  father  of  the  [352]  Defendant,  Madho  Row, 

•Present: — Members  of  the  Judicial  Committee — Lord  Brougham,  Mr.  Baron 
Parke,  Sir  John  Nicholl,  and  the  Chief  Judge  in  the  Court  of  Bankruptcy  [The  Hon. 
Thomas  Erskine]. 

Privy  Councillors — ^Assessors,  The  Right  Hon.  Sir  Edward  Hyde  East,  Bart., 
and  the  Right  Hon.  Sir  Alexander  Johnston. 
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in  favour  of  the  Respondent'B  Firm,  Tapi-das  Bhookun-das,  for  valuable  considera- 
tion :  the  residue  of  the  sum  laid  in  the  plaint  was  for  premium,  interest,  and  loss 
incurred  by  the  dishonour  of  the  Bills. 

The  two  Hoondies,  both  of  which  were  produced  in  evidence,  were  respectively 
dated  the  2nd  of  Maghsood,  1872  (2nd  January,  1815-16),  and  were  drawn  by  Roop 
Chund  Deo  Chund  at  Baroda  upon  Hurree  Curran  of  Poona,  in  favour  of  Madho 
Row's  father,  Chinto  Punt,  and  were  sold  and  indorsed  in  the  name  of  Chinto  Punt, 
the  drawee,  to  Tapi-das  Bhookun-das,  the  Respondent's  son,  who  carried  on  the 
Respondent's  business  at  Baroda. 

The  Defendant,  Madho  Row  Chinto  Punt  Golay,  was  the  son  and  heir  to  Chinto 
Punt,  who  was  deceased,  and  having  come  to  reside  in  Surat,  rendered  himself 
amenable  to  the  jurisdiction  of  the  Zillah  Court. 

The  Respondent  (the  PlaintifiF  in  the  original  action)  alleged,  that  Kundoo  Bucha- 
jee,  the  second  Defendant,  as  the  Gomashtah,  or  Agent  of  the  Firm  of  Chinto  Punt 
of  Baroda,  had  purchased  the  Bills  from  Roop  Chund,  and  sold  them  to  the  Respon- 
dent's Firm  at  Baroda ;  that  on  the  Bills  being  dishonoAred,  application  was  made 
to  Eundoo  Buchsrjee  to  pay  the  amount,  and  ike  expenses  which  had  been  incurred, 
which  he  promised  to  do,  but  afterwards  absconded. 

In  the  course  of  the  proceedings  in  the  Zillah  Court,  an  objection  was  taken  by 
the  Defendant,  Madho  Row  Chinto  Punt  Golay,  to  the  competency  of  the  Zillah 
Court,  in  point  of  jurisdiction,  to  entertain  the  suit,  on  the  ground  that  the  trans- 
action took  place  at  Baroda,  which  is  situate  beyond  the  local  limits  of  the  Zillah 
Court's  jurisdiction,  and  is  within  the  [353]  territory  of  the  Guicowar  Government, 
and  also  because  the  Defendant  was  himself  a  subject  of  that  Government:  and 
before  the  evidence  was  gone  into,  and  pending  the  suit  at  Surat,  he  presented  a 
petition  to  the  Guicowar  Government  to  make  inquiries  into  the  case.  That  Govern- 
ment directed  four  Bankers  at  Baroda  to  ascertain  what  transactions  Eundoo 
Bucha-jee  had  with  the  Respondent.  After  an  examination  of  the  Respondent's 
Gomashtah  at  Baroda,  and  of  Roop  Chund  Deo  Chund,  the  drawer  of  the  Bills  in 
question,  and  also  an  inspection  of  the  Books  of  Moosar  Neela,  who  appeared  to 
have  been  a  partner  with  Eundoo  Bucha-jee,  these  Bankers  came  to  the  conclusion 
that  no  claim  of  the  Respondent  was  established  against  Chinto  Punt.  A  newad- 
patra,  or  order  in  the  nature  of  an  injunction,  was,  in  conformity  with  this  decision 
of  the  Bankers,  granted  by  the  Guicowar's  Government  to  Madho  Row  Chinto  Punt 
Golay,  to  prevent  the  Respondent  from  thereafter  making  any  claim  either  against 
him  or  Eundoo  Bucha-jee. 

Eundoo  Bucha-jee  having  absconded,  the  suit  was  prosecuted  against  the  De- 
fendant, Madho  Row  Chinto  Punt  Golay,  alone.  By  his  answer  he  tendered  two 
issues,  namely,  that  Eundoo  Bucha-jee  was  not  the  Gomashtah  or  Agent  of  his 
father,  Chinto  Punt,  and  that  Chinto  Punt  had  not  any  banking  transactions  at 
Baroda. 

The  evidence  adduced  by  the  Respondent  (the  Plaintiff  in  the  Zillah  Court),  was, 
first,  the  two  Bills  upon  which  the  claim  was  founded  :  secondly,  a  written  statement, 
addressed  by  the  Bankers  and  Merchants  of  Baroda  to  the  Bankers  and  Merchants  of 
Surat,  and  bearing  twenty-eight  signatures,  the  [354]  purport  of  which  was,  that 
the  Bankers,  signing  the  statement,  had  examined  the  Books  of  account  of  various 
Merchants,  and  that  it  appeared  that  Eundoo  Bucha-jee  transacted  business  in  the 
name  of  Chinto  Punt ;  also,  that  the  amount  of  the  Bills  was  credited  to  Chinto  Punt 
in  the  Books  of  Gopal  Row,  by  the  orders  of  the  Respondent's  firm ;  and  that  the 
amount  of  the  Bills  was  debited  in  the  Books  of  Roop  Chund  (the  drawer)  to  Chinto 
Punt;  which  proved  that  Eundoo  Bucha-jee  was  his  servant:  thirdly,  the  Plaintiff 
also  examined,  at  Surat,  three  witnesses ;  two  of  whom  being  the  Agents  and  mana- 
gers of  two  several  Firms  at  Surat,  verified  the  signatures  of  the  Agents  at  Baroda, 
of  the  same  Firms,  to  the  written  statement  of  the  Bankers  and  Merchants  of 
Baroda.  The  third,  who  was  the  Manager  of  a  Firm  carrying  on  business  at  Surat, 
verified  the  signature  to  the  written  statement  of  the  Gomashtah  who  conducted  the 
business  of  the  same  Firm  at  Baroda. 

As,  upon  the  points,  whether  Chinto  Punt  formerly  carried  on  the  business  at 
Baroda,  and  whether  Eundoo  Bucha-jee  was  the  Gomashtah  or  Agent  of  the  house, 
the  fullest  and  most  complete  information  could  only  be  obtained  at  Baroda;  the 
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ZiUah  Court  transmitted  to  the  Resident  at  Baroda  certain  questions,  upon  which 
aeveral  Bankers  or  Merchants,  at  Baroda,  were  to  be  examined  upon  oath. 

The  return  made  by  the  Resident  at  Baroda  to  the  commission  for  an  examina- 
tion of  witniesses,  consisted  of  the  evidence  of  five  persons,  who  were  Merchants,  or 
the  Managers  of  different  firms  carrying  on  business  at  Baroda.  Of  these  witnesses, 
three  deposed  to  transactions  in  business  having  been  carried  on  by  Eundoo  Bucha- 
jee,  on  behalf  of  Chinto  [355]  Punt  at  Baroda ;  but  the  effect  of  their  evidence  left 
it  doubtful,  whether  Chinto  Punt  had  any  shop  or  actual  house  of  business  at  Baroda. 
Another  of  the  witnesses  negatived  the  existence  of  a  house  of  business  at  all  at 
Baroda  belonging  to  Chinto  Punt.  Two  witnesses  (Roop  Chund  and  Gopal  Row), 
were,  however,  produced  by  the  Plaintiff  to  establish  the  liability  of  Chinto  Punt  and 
his  son  and  heir,  the  Defendant,  Madho  Row  Chinto  Punt  Golay,  upon  the  Bills  in 
question. 

Roop  Chund  stated  that  he  had  had  transactions  with  Chinto  Punt,  which  were 
carried  on  by  Kundoo  Bucha-jee  as  his  Agent,  and  in  his  name ;  and  he  produced  a 
copy  of  an  account-current,  headed,  "  Cr.  Account  current  with  Chinto  Punt  Golay, 
Dr.,"  which  contained  a  debit  to  Chinto  Punt  of  the  Bills  on  which  the  Plaintiff  sued. 
He  also  deposed,  that  the  Bills  were  given,  by  him  to  Eundcm  Bucha-jee,  on  the  behalf 
and  as  the  Earkoon  (Transactor  of  business)  of  Chinto  Punt. 

Gopal  Row,  the  other  witness,  stated  that  he  had  transacted  business  with  Eundoo 
Bucha-jee  as  the  Clerk,  and  on  the  account  of  Chinto  Punt ;  but  neither  this  witness 
nor  Roop  Chund  stated  distinctly  that  such  transactions  with  Eundoo  were  on  be- 
half of  Chinto  Punt;  and  he  produced  a  copy  of  an  account  between  himself  and 
Qkinto  Punt;  by  which  the  witness  had  charged  himself  with  various  sums  as  re- 
ceived on  behalf  of  Chinto  Punt,  in  whose  favour  there  was  an  ultimate  balance 
of  rupees  800. 

Before  the  suit  was  ripe  for  judgment  in  the  Zillah  Court,  Madho  Row  Chinto 
Punt  Golay,  the  original  Defendant,  died,  and  Eswunt  Row  Chinto  Punt  (the 
[366]  present  Appellant)  was  admitted,  as  his  heir  and  representative,  to  defend 
the  suit. 

On  the  4th  February,  1826,  the  Zillah  Court  of  Surat,  upon  the  evidence  which 
had  been  taken,  pronounced  a  decree  in  favour  of  the  Respondent  for  the  amount 
of  his  demand,  with  interest  and  costs. 

The  Appellant  appealed  from  this  decree  to  the  Sudder  Adawlut  at  Bombay; 
but  that  CoMTt,  on  the  24th  of  August,  1826,  affirmed  the  decree  of  the  Zillah  Court, 
with  interest  and  costs. 

The  Appellant  subsequently  appealed  to  His  Majesty  in  Council,  submitting  the 
following  reasons: — 

I.  Because  there  was  no  evidence  I)efore  the  Court  at  Surat  of  any  connection 
between  the  Appellant's  brother,  Madho  Row  Chinto  Punt  Golay,  or  the  Appellant, 
with  Kundoo  Bucha-jee,  or  of  any  liability  of  either  of  them  in  respect  of  the  Bills 
in  question. 

n.  Because  the  non-liability  of  the  Respondent's  brother,  in  respect  of  those 
Bills,  had  been  established  by  the  decree  of  a  competent  Court  at  Baroda ;  where  the 
whole  of  the  transactions  which  gave  rise  to  this  suit  were  alleged  to  have  taken 
place. 

The  Respondent,  on  the  other  hand,  submitted  that  the  appeal  ought  to  be  dis- 
missed, and  the  decree  below  affirmed,  for  the  following  reasons : — 

I.  Because  it  was  clearly  shown,  by  the  evidence,  that  Eundoo  Bucha-jee  was  the 
Gomaehtah  and  general  Agent  of  Chinto  Punt ;  and  the  endorsement  of  the  Bills, 
in  the  name  of  Chinto  Punt,  was  an  act  falling  within  the  scope  of  the  general  autho- 
rity with  which  Eundoo  Bucha-jee  was  invested. 

n.  Because  the  Bills  in  question  having  been  purchased  for  Chinto  Punt,  and 
he  having  received  the  money  produced  by  the  sale  of  them  to  the  Respon-[367]- 
dent's  Firm,  it  must  be  presumed  that  Kundoo  Bucha-jee  had  a  particular  and 
special  authority  to  endorse  those  Bills  in  the  name  of  his  principal,  Chinto  Punt. 

Mr.  Miller,  K.C.,  and  Mr.  Wigram,  E.G.,  for  the  Appellant.  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. 

Their  Lordships  are  of  opinion  that  the  Respondent,  the  Plaintiff  in  the  Zillah 
Court,  has  not  made  out  his  case.  There  was  no  proof  that  Eundoo  Bucharjee  was 
the  Gomaahtah,  or  had  any  authority  to  act  as  the  Agent,  of  Chinto  Punt ;  nor  was 
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there  sufficient  evidence  to  fix  the  Defendant  with  the  amount  of  the  BiUs  in  ques- 
tion. The  judgment  of  both  Courts  must,  therefore,  be  reversed.  The  cost*  in  the 
Zillah  Court,  and  of  the  present  appeal,  to  be  paid  by  the  Respondent ;  but,  respect- 
ing those  of  the  Sudder  Dewanny  Court,  we  make  no  order,  as  the  Respondent  there 
was  supporting  the  judgment  he  had  obtained. 


[368]    SURROOPCHUNDER    SIRCAR    CBOW[)RY,— Appellant;    RAMRUTTON 
mjLLlCK— Respondent*  [February  10,  1837]. 

On  appeal  from  the  Supreme  Court  at  Fort  William,  *»  Bengal. 

Leave  given  to  restore  an  appeal  dismissed  for  want  of  prosecution,  the  Court 
below  having  consolidated  it  with  another  appeal  in  the  same  cause,  which 
was  stiU  pending. 

This  was  a  motion  for  the  restoration  of  an  appeal  dismissed  for  want  of  prosecu- 
tion. Previous  to  the  year  1823,  Chowdry  and  Mullick  were  engaged  in  partnership 
together,  in  certain  speculations  in  salt;  when,  disputes  arising  between  them,  the 
Appellant,  in  the  month  of  April  in  that  year,  filed  a  Bill,  in  the  equity  side  of  the 
Supreme  Court,  against  the  Respondent,  for  an  account  of  the  partnership  dealings, 
and  certain  declarations  respecting  their  several  liabilities. 

In  January,  of  the  following  year,  the  Respondent  filed  a  cross  Bill,  in  the  same 
Court,  against  the  Appellant,  for  discovery,  and  to  make  him  liable  in  respect  of 
some  of  tiie  transactions  he  sought,  by  the  original  Bill,  to  fix  the  Respondent  with. 

Both  causes  were  heard  in  February,  1827,  when  Chowdry,  the  Plaintiff  in  the 
original  cause,  was  declared  equally  interested  and  liable  with  Mullick,  the  Defen- 
dant, in  all  the  transactions  in  question :  being  dissatisfied  with  this  decision,  the 
Appellant  petitioned  [359]  for  a  re-hearing,  and  that  certain  variations  might  be 
made  in  the  decree,  or  that  the  Court  would  direct  issues  to  be  tried,  with  a  view  to 
settle  the  question  of  his  liabilities. 

In  accordance  with  this  petition,  the  causes  were  reheard  in  March  of  the  same 
year,  and  issues  directed,  as  prayed,  which  were  tried  on  the  16th  of  June,  1828, 
when  verdicts  were  found  for  the  Defendant,  Mullick. 

The  Plaintiff,  Chowdry,  conceiving  himself  aggrieved,  and  prejudiced  by  these 
findings  and  verdicts,  presented  a  petition  of  appeal  against  them  on  the  16th  of 
December,  1828,  which,  by  an  order  of  the  same  date,  was  directed  to  be  received 
and  filed. 

The  causes  having  been  set  down  upon  further  directions,  came  on  for  hearing 
on  11th  September,  1828,  when  the  Court  decreed,  as  before,  for  the  joint  liability  of 
the  Appellant,  and  referred  it  to  the  Master  to  take  the  account  of  the  partnership 
transactions,  on  the  footing  of  such  interests. 

On  the  22nd  of  January,  1829,  the  court  varied  the  minutes  of  the  last-mentioned 
decree,  by  adding  that  the  Appellant  was  a  party  to  an  agreement  entered  into 
by  the  Respondent  with  the  (Jovernment,  upon  the  abandonment  of  certain  purchases 
of  salt,  and  declared  his  liability  thereon. 

This  decree  was  passed  on  the  14th  February,  1829.  On  the  2l8t  of  July 
following,  the  Appellant  presented  his  petition  of  appeal  against  this  decree,  which, 
on  the  25th  of  January,  1830,  was  ordered  to  be  received  and  filed.  No  steps  were 
taken  by  the  Appellant  upon  this  Order,  nor  did  the  Respondent  petition  for  its 
discharge;  but  all  proceedings  in  the  cause  were  stayed  under  it,  and  so  remained 
until  July,  1834,  when  the  [360]  Respondent  obtained  an  order  for  leave,  upon 

*  Present :  Members  of  the  Judicial  Committee — Mr.  Justice  Vaughan,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  and  the  Chief  Judge  of  the  Court  of  Bankruptcy  [The 
Hon.  Thomas  Erskine]. 

Privy  Councillors — Assessors,  The  Right  Hon.  Sir  Edward  Hyde  East,  Bart.,  and 
the  Right  Hon.  Sir  Alexander  Johnston. 
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payment  of  costs,  to  file  a  charge  with  the  Master,  who  was  directed  to  take  the 
aocounts  as  decreed  bj  the  Order  of  the  11th  September,  1828. 

On  the  2iid  of  September,  1834,  the  Appellant  obtained  an  order  for  the  allowance 
of  his  appeal  of  the  26th  of  January,  1830 ;  and  on  the  Ist  of  September,  1835,  the 
Supreme  Court  made  an  Order  upon  the  petition  of  the  Appellant,  for  the  consolida- 
tion of  the  two  appeals  of  the  15th  of  December,  1828,  and  the  2nd  September,  1834. 

In  pursuance  of  this  Order  transcripts  of  the  proceedings  were  obtained  by  the 
Appellant,  and  forwarded  to  England. 

In  the  month  of  March,  1836,  the  Respondent  presented  a  petition  to  His  Majesty 
in  Council,  praying  that  the  appeal  against  the  decree  of  the  14th  February,  1829, 
might  be  dismissed  for  want  of  prosecution,  a  year  and  a  day,  the  period  limited  for 
prosecuting  appeals,  having  expired,  without  the  Appellant  taking  any  steps  therein ; 
and  accordingly  an  Order  was  made  on  the  29th  June  following,  dismissing  that 
appeal  with  costs. 

On  the  Ist  September,  1836,  the  Appellant  lodged  his  petition  to  the  King  in 
Council,  for  the  reception  of  the  consolidated  appeals,  which  had  been  allowed,  as 
before  mentioned,  by  the  Supreme  Court,  on  the  1st  September,  1835. 

In  the  month  of  October,  the  Appellant  heard  of  the  dismissal  of  his  first  appeal, 
and  immediately  presented  a  petition  to  have  it  restored,  setting  forth  the  circum- 
stances above  stated,  and  praying  that  the  Order  of  the  29th  June  might  be  rescinded, 
and  the  consolidated  appeals  admitted. 

[361]  The  petition  was  supported  by  the  affidavit  of  the  Appellant's  Agent  in  this 
country. 

Mr.  Serjeant  Spankie,  and  Mr.  Robinson,  for  the  Appellant,  now  moved  to 
restore  the  appeal,  insisting  that  the  various  proceedings  in  the  Court  below  had 
been  strictly  regular;  and  that  the  leave  given,  on  the  1st  September,  1835,  to 
consolidate  the  appeal  allowed  on  the  15th  December,  1828,  with  that  of  the  2nd 
September,  1834,  was  consistent  with  the  provisions  of  the  Charter  of  1774,  and  the 
Regulations  (see  13  Geo.  III.  o.  63 ;  21  Geo.  III.  c.  70;  and  Ben.  Reg.  XVI.  a.d.  1797, 
sec.  2),  which  require  that  appeals  shall  be  preferred  within  six  months,  but  do  not 
limit  the  time  for  perfecting  the  securities.  They  urged,  also,  that  the  dismissal  of 
the  appeal  from  the  decree  of  1828,  was  a  surprise,  and  ought  not  to  have  been 
applied  for  without  notice. 

Mr.  Ponberton,  E.C.,  and  Mr.  6.  Richards,  for  the  Respondent,  objected  to  the 
appeal  of  1828 ;  which,  being  against  the  finding  of  a  jury  upon  issues,  ought  not  to 
have  been  allowed  at  all;  but,  at  all  events,  not  having  been  prosecuted  for  seven 
years,  was  virtually  abandoned,  and  could  not  be  revived  by  the  Order  for  consoli- 
dating the  two  appeals. 

Mr.  Baron  Parke. — We  think  that  the  Appellant  is  entitled  to  be  let  in  to  appeal. 
The  rule  of  this  Court  is,  that  a  party  [362]  appealing  from  an  order  or  decree  of  the 
Court  below,  must  present  his  petition  of  appeal  to  the  King  in  Council  within  a  year 
and  a  day.  This  he  has,  in  fact,  done:  for  the  consolidated  appeals  were  allowed 
on  the  Ist  September,  1835 ;  and,  on  the  1st  September,  1836,  the  petition  of  appeal 
to  the  King  in  Council,  for  the  reception  of  the  appeals,  was  lodged,  that  is  within  the 
prescribed  period.  The  Appellant  is,  therefore,  entitled  to  be  let  in ;  but  it  must  be 
iipon  the  terms  of  his  paying  the  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appbals  to  Privt  Codncil,  6.  Practice,  d.  Bettoring. 
S.C.  1  Moo.  P.C.  404.  Distinguished  in  Nathoohhoy  Ramdats  v.  Mooljee  Ma- 
dowdats,  1840,  3  Moo.  P.C.  at  p.  97,  2  Moo.  Ind.  App.  179.  The  old  rule  requir- 
ing petition  to  Privy  Council  to  be  filed  within  a  year  and  a  day  (see  1  Enapp 
102  n)  has  been  practically  superseded  by  the  0.  in  C.  of  13th  June  1853  (Stat. 
R.  and  O.  Rev.  iv.  p.  305).  As  to  consolidaticm  of  appeals,  see  note  to  Betemeyer 
V.  ObermuOer,  1837,  2  Moo.  P.C.  125.] 
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[363]  MOOFTI  MOHUMMUD  UBDOOLLAH  and  another,— Appellants ;  BABOO 

UOOTECEJJNB,— Respondent  [February  10,  1837]. 

On  appeal  from  the  Stidder  Dewanny  AdawliU  of  Bengal. 

Two  suits  having  been  brought  for  sums  due  on  the  same  account,  each  of  which 
was  under  50,000  rupees,  or  £5000,  held  that  such  suit«  could  not  be  consoli- 
dated for  the  purpose  of  appeal,  though  the  original  seyerance  of  them  was 
contrary  to  the  Plaintiff's  instructions,  and  the  aggregate  amount  of  both 
exceeded  that  amount. 

This  was  a  motion  for  the  consolidation  of  two  appeals,  under  the  following  cir- 
cumstances. On  the  24th  November,  1818,  the  Respondent,  Baboo  Mootechund,  filed 
two  separate  plaints  in  the  Provincial  Court  of  the  Province  of  Bareilly,  against 
the  Appellants.  The  first  suit,  which  was  numbered  152  in  the  list,  was  instituted 
to  recover  the  sum  of  rupees  19,046.  3.  3.  from  the  Appellant,  Moofti  Mohummud 
UbdooUah,  and  one  Mohummud  Hubeeb-ood-deen,  the  amount  of  an  alleged  balance  of 
account  for  the  year  1214  Fusly  (a.d.  1806-7).  The  second,  which  was  numbered  153, 
was  instituted  against  the  Appellant  Ubdoollah  alone,  to  recover  the  further  sum  of 
rupees  15,430,  alleged  to  be  due  on  a  similar  account,  but  exclusive  of  the  sum 
claimed  in  the  first  suit. 

The  Appellant,  Ubdoollah,  alone  appeared  to  both  these  actions,  and  having  put  in 
his  answers,  and  evidence  produced,  both  suits  were  heard  on  the  2nd  October,  1820, 
and  two  several  decrees  made,  dismissing  the  claim  of  the  Respondent  in  either  suit 
with  costs. 

The  Respondent  appealed  in  both  suits  to  the  Sudder  Dewanny  Adawlut  of  Bengal, 
and  additional  [364]  evidence  having  been  produced,  the  appeals,  which  were 
numbered  Nos.  2106  and  2107,  were  heard  separately  on  the  23rd  August,  1823,  when 
that  Court  reversed  the  judgments  of  the  Provincial  Court,  and  decreed  the  payment 
by  the  Appellant  of  the  sums  respectively  claimed  by  him. 

The  aggregate  amount  of  the  sums,  with  interest,  as  decreed  from  the  date  of  the 
institution  of  the  suits,  to  the  period  of  their  decision,  amounted  to  the  sum  of  rupees 
54,126  and  upwards. 

On  the  22nd  November,  1823,  the  Appellants  presented  a  petition  to  the  Sudder 
Court,  praying  that  the  two  causes  might  be  re-heard,  or  that  an  appeal  might  be 
admitted  to  the  King  in  Council,  on  the  ground  that  they  constituted  one  and  the 
same  cause  of  action,  though  split  into  separate  demands,  and  comprised  a  sum  in 
the  aggregate  exceeding  rupees  50,000  (or  £5000),  the  amount  required  by  the  Act 
of  Parliament  and  the  existing  Regulations  (a),  to  entitle  them  to  appeal  to  England. 

On  the  27th  November,  1823,  the  petition  came  on  before  the  second  judge  (Mr. 
Courtney),  when  he  observed,  that  it  appearing  from  Mootechund,  the  original 
Plaintiff's  own  statement,  that  the  demand  in  either  suit  arose  out  of  the  same  trans- 
action, and  that  his  Vakeel  had,  contrary  to  his  instructions,  converted  what  was 
intended  for  one  suit  into  two,  which,  though  severed,  were  heard  and  decrees  made 
in  both  Courts  at  the  same  time;  and  that  as  the  aggregate  amount  of  the  two 
exceeded  the  sum  required  by  the  Regulations  for  allowing  an  appeal;  he  was  of 
opinion  that  [366]  the  suits  were  appealable,  and  that  such  appeal  should  be  pei> 
mitted  by  the  Court.  This  opinion  having  been  subsequently  confirmed  by  the  third 
Judge  (Mr.  Shakespeare),  the  securities  were  perfected,  and  the  appeal  transmitted  to 
England. 

The  Appellants  now  presented  their  petition  to  His  Majesty,  praying  that  the 
above  two  causes  might  be  consolidnted  and  for  permission  to  prosecute  the  same. 

Mr.  Miller,  K.C.,  Mr.  Wigram,  K.C.,  and  Mr.  Jackson,  for  the  Appellants.  Mr. 
Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. 

Mr.  Baron  Parke. — ^In  this  case  there  are  two  distinct  causes,  and  two  separate 
judgments  in  both  the  Courts  below ;  during  the  proceedings  either  in  the  Provincial 
Court  of  Bareilly  or  the  Sudder  Court  of  Bengal,  these  suits  were  never  consolidated, 

(o)  21  Geo.  III.  c.  70,  s.  21.  Reg.  16,  a.d.  1797,  sec.  2  and  3,  since  repealed  by  3rd 
and  4th  Will.  lY.  c.  41,  and  the  Order  in  Council  of  10th  April  18S8.    Appendix  p.  ix. 
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but  were  all  along  treated  as  separate  and  distinct  causes: — How,  then,  can  the 
Court  below  say  that  they  shall  be  consolidated  for  the  purpose  of  the  appeal?  The 
Act,  21  Geo.  III.  0.  70,  is  conclusive.  If  the  Court  could  consolidate  these  suits  for 
the  purpose  of  the  appeal,  by  the  same  rule  any  number  of  suits  might  be  consolidated 
if  they  represented  the  same  matter.  That  is  contrary  to  the  words  as  well  as  the 
intention  of  the  Act  of  Parliament.  All  their  Lordships  are  of  opinion,  that  the 
application  cannot  be  entertained,  and  the  petition  must,  therefore,  be  dismissed 
with  costs. 

[See  Baboo  Gopal  LaU  Thakoor  v.  Teluk  Chunder  Rai,  1860,  7  Moo.  Ind.  App.  548  j 
Ko  Rhine  v.  Snadden,  1868,  5  Moo.  P.C.  (N.S.)  72 ;  Hiddingh  v.  Denytsen,  1886, 
12  A.C.  109.] 


[866]  DOMUN  SING,  JOOBBA  LAL,  BAICHOO  LAL,  and  DURP  NABAIN,— ^ppei- 
lanU;  KA.SEE  RAM  and  TOOLSEE  ILAM,— Respondents  [February  10,  1837]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

Disputes  having  arisen  among  the  brothers  of  an  undivided  Hindoo  family,  and 
owners  of  land,  certain  agreement*  were  entered  into  between  them  by  which 
their  mutual  interests  and  liabilities  were  declared,  and  the  matters  in  dispute 
referred  to  arbitration.  A  decree  having  been  obtained  by  a  creditor  named 
in  the  agreements,  against  one  member  only  of  the  family,  and  the  debt 
recovered  from  him  alone,  it  was  decided  by  the  Courts  in  India,  and  affirmed 
on  appeal,  that  the  other  parties  were  liable  t«  be  called  upon  to  contribute  in 
respect  of  their  several  shares. 

This  was  a  suit  commenced  by  the  Respondents,  to  compel  contribution  towards 
the  payment  of  certain  debts  which  had  been  discharged  by  Madho  Ram,  their  father. 
The  claim  was  founded  upon  the  obligation  of  the  different  parties,  as  members  of 
an  undivided  Hindoo  family,  and  the  owners  of  property  bdonging  to  it ;  and  upon 
certain  agreements  entered  into  by  the  parties  themselves. 

Dherun  Sing,  the  ancestor  of  all  the  parties  in  the  suit,  was  the  father  of  five  sons : 
Dundial  Sing,  Madho  Ram,  Domun  Sing,  Kurta  Ram,  and  Durriow  Sing.  He  had, 
in  conjunction  with  his  two  brothers,  Munsha  Ram  and  Shewun  Sing,  acquired 
Zemindary  property  in  several  villages  in  the  Zillah  of  Sarun,  which  were  registered 
at  the  Collector's  office  in  the  names  of  Shewun  Sing  and  Dundial  Sing. 

In  the  Fusly  year  1196  (a.d.  1788-9)  Dundial  Sing  died,  and  the  villages  were  then 
registered  in  the  name  of  bis  son,  Dulsingar  Sing ;  but  Madho  Ram,  the  next  eldest 
brother,  took  upon  himself  the  management  of  [367]  the  revenue  arrangements  with 
Government,  in  the  character  of  Mokhtor,  or  Agent,  for  the  registrees. 

In  the  Fusly  year  1206  (a.d.  1798-9),  Dulsingar  Sing  died,  leaving  two  widows, 
but  no  children. 

About  this  time  (1799)  serious  differences  arose  between  the  brothers,  from  the 
revenue  of  the  villages  having  fallen  much  in  arrear,  and  large  loans  having  been 
raised  from  different  Bankers,  in  order  to  make  up  the  deficiency  to  Government. 
Madho  Ram  was  accused  by  his  brothers  of  having  misappropriated  their  contri- 
butions. 

These  disputes  were,  by  the  agreement  of  all  the  surviving  brothers,  and  of  Gouree 
Dutt,  the  Mokhtar  or  manager  of  the  affairs  of  Dulsingar  Sing's  widows,  referred  to 
the  arbitration  of  three  persons,  named  Lala  Sheo  Persad  Sing,  Bhya  Assa  Ram,  and 
Bhya-Subboor  Doss,  who,  accordingly,  proceeded  to  investigate  the  accounts  of  the 
parties.  Soon  after,  however,  and  before  they  had  made  any  definitive  award, 
jubboo  Lai  was,  at  the  request  of  the  parties,  added  as  a  co-arbitrator  with  them,  and 
Lala  Sheo  Persad  Sing  withdrew  from  the  reference.  During  the  time  the  arbitra- 
tion lasted,  the  arbitrators  examined  the  several  parties  to  it,  and  also  drew  up 
various  papers,  in  the  form  of  Ikrarnamahs,  or  agreements  between  the  parties,  as 
the  grounds  upon  which  their  arbitration  was  to  be  founded. 
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.    The  liability  of  the  parties,  and  the  validity  of  ihe  claim  made  by  the  ReBpondents, 
turned  upon  theee  agreements. 

The  first,  dated  the  28th  of  May,  1799,  purported  to  have  been  made  between  all 
the  surviving  brothers  (viz.  Madho  Ram,  Domun  Sing,  Kurta  Ram,  and  Durriow 
Sing),  and  after  stating  that  they  had  caused  to  [368]  be  registered  in  their  father's 
name  all  the  villages  they  had  purchased,  and  that  they  had  divided  among  iJiem- 
selves  the  whole  remainder  of  the  estates  in  four  equal  shares,  and  caused  them  to 
be  registered  in  their  names,  it  proceeded  to  declare,  that  they  agreed  that,  during 
their  father's  life,  a  certain  portion  of  those  villages  should  be  appropriated  to  his 
use,  and  that  after  his  death  a  number  of  villages  should  be  given  to  the  family  of 
Dundial  Sing  and  Dulsingar  Sing,  sufiScient  for  their  support,  and  that  the  remainder 
should  be  divided  amongst  themselves  in  equal  proportions.  They  also  agreed  to 
redeem  certain  mortgaged  villages,  by  taking  upon  themselves  the  responsibility  of 
the  amount  payable  in  equal  proportions,  and  that,  when  thus  redeemed,  they  also 
should  be  divided  amongst  them,  without  dispute  or  objection. 

The  second  bore  date  the  Slst  of  May,  1799.  It  purported  to  have  been  made 
between  the  four  surviving  brothers  and  Grouree  Dutt,  as  Mokhtar  of  Dulsingar 
Sing's  estate,  and  contained  the  appointment  of  Jubbo  Lai,  Assa  Ram,  and  Bhya 
Subboor  Doss,  as  arbitrators,  to  settle  their  dispute  about  the  payment  of  the  sums 
borrowed  from  the  Bankers,  agreeing  to  abide  by  their  decision. 

The  third  was  dated  the  11th  of  June,  1799.  It  purported  to  be  made  between 
all  the  parties  last  named ;  and  after  stating  that  they  had  made  a  division  of  the 
landed  property,  and  that  they  had,  of  their  own  free  will  and  consent,  agreed  tx) 
pay  Rajah  Burkashore  Sing,  Dwarka  Lai,  Sumbhoo  S«hoo,  Govind  Persad,  Ram 
Persad  Bhuggut,  and  Hurcha  Pande,  (who  had  complained  against  them,  and  pre- 
ferred appeals  from  the  Zillah  Court  of  Chupra  to  Calcutta,)  [369]  all  that  might 
appear  equitable  to  the  Courts,  as  well  as  themselves,  in  equal  shares;  proceeded 
to  declare,  "  That  if  any  one  of  them  should  be  unable  to  do  so,  and  the  lands  of  the 
party  complained  against  should  be  sold  in  consequence,  that  they  would  make  up 
to  him,  from  their  own  shares,  a  share  equal  to  their  own;  that  they  would  be 
obnoxious  to  the  eye  of  the  law  if  any  objections  should  be  made  by  them ;  and  that 
they  would  certainly,  and  without  fail,  liquidate  the  Bankers'  demands." 

The  fourth  also  bore  date  the  11th  of  June,  1799,  and  purported  to  have  been 
made  between  all  the  surviving  brothers  and  Gouree  Dutt.  After  reciting  the  two 
previous  papers,  as  to  the  division  of  the  landed  property  and  the  payment  of  the 
Bankers'  demands,  it  declared  that  they  left  the  other  demands  against  them  to  the 
decision  of  Jaboo  Lai,  Bhya  Assa  Ram,  and  Bhya  Subboor  Sing. 

The  fifth  of  these  papers,  also  bearing  date  the  11th  of  June,  1799,  purported 
to  have  been  made  between  the  same  persons  as  the  two  last.  It  stated  that,  though 
they  had  divided  the  estate  among  themselves,  the  personal  property,  including  cash, 
still  remained  in  common;  that  they  agreed,  without  being  upon  oath,  to  divide 
equally  among  themselves  the  effects  of  every  kind,  and  to  share  alike  all  the  sums 
which  should  be  found,  upon  investigation,  due  to  their  estate ;  that  the  payment  of 
the  Bankers'  demands  should,  on  no  account,  be  delayed  until  the  partition  had  been 
effected ;  that  if  any  dispute  arose  about  the  farmed  villages  or  inheritance,  either 
in  the  Mofussil  at  the  Collector's  oflSce,  or  the  Zillah  Court,  that  they  would  unite  in 
settling  it,  and  that  they  would  defray  the  expenses  equally  among  themselves.  It 
further  stated,  that,  [370]  after  deducting  from  their  several  shares  the  Birt  (main- 
tenance ;  a  designation  of  lands  granted  for  the  maintenance  of  the  grantee)  lands, 
as  a  donation  in  which  all  were  concerned,  they  would  divide  the  remainder  into 
five  equal  shares. 

After  these  papers  had  been  drawn  up,  the  arbitration  was  deferred,  at  the 
desire  of  all  the  parties,  until  after  the  marriage  of  Kurtu  Ram. 

It  appeared,  also,  from  the  statement  of  Jubboo  Lai,  taken  on  oath  by  order  of  the 
Zillah  Court,  that  the  proceedings  before  the  arbitrators  were  further  suspended  by 
the  departure  of  Jubboo  Lai  from  the  place  where  the  investigation  was  carried  on  ; 
and  that  on  his  return,  some  months  afterwards,  nothing  more  was  said  by  any  of 
the  parties  respecting  their  disputes,  or  the  reference  to  arbitration,  they  having, 
in  the  mean  time,  divided  the  estate  among  them. 

The  landed  property,  which,  in  the  year  1246  Fusly,  (a.d.  1798-9,)  the  parties  had 
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thus  divided  among  themselTes,  remained  registered  in  the  Collector's  Books  in  the 
name  of  Madho  Ram  alone,  until  the  beginning  of  the  year  1208  Fusly,  (a.d,  1801-2,) 
when  the  several  shares  of  all  the  parties  to  the  before-mentioned  engagements  were 
registered  in  their  respective  names. 

After  this  division  of  the  estates,  and  the  registration  of  the  divided  shares  in  the 
■everal  names  of  the  parties,  Sumbhoo  Sahoo,  one  of  the  Creditors  named  in  the 
first  agreement  of  the  11th  of  June,  1799,  obtained  in  the  Zillah  Court  a  decree  in 
his  favour,  for  the  sum  of  rupees  2300 ;  Dwarka  Lai,  another  Creditor,  obtained  a 
decree  for  rupees  6646 ;  and  Raja  Burkashore,  a  decree  for  rupees  38,936.  Madho 
Ram,  the  father  of  Respondents,  paid  in  cash,  rupees  2652  to  [371]  Sumbhoo 
Sahoo,  in  discharge  of  what  was  due  to  him;  and,  on  the  5th  of  July,  1802,  tne 
ZiUah  Court  caused  proclamation  to  be  made  for  the  public  sale  of  the  whole  of  the 
divided  estate,  for  the  payment  of  what  had  been  recovered  by  Dwarka  Lai  and 
Rajah  Burkashore,  amounting  together  to  rupees  45,330.  8. 

Upon  the  issuing  of  this  proclamation,  Domun  Sing,  Eurta  Ram  and  Durriow 
Sing,  the  three  surviving  brothers  of  Madho  Ram,  and  Joobba  Lai,  the  heir  lo 
Dundial  Sing,  the  deceased  brother,  presented  a  petition  to  the  Sudder  Dewanny 
Adawlut,  denying  the  existence  of  their  joint  liability  to  pay  the  amount  decreed, 
and  disavowing  the  engagement  of  the  11th  of  June,  1799;  and  thereupon  the 
Sudder  Dewanny  Adawlut  directed  that  the  sale  should  be  confined  to  the  lands  of 
Madho  Ram.  In  pursuance  of  this  order,  the  estate  of  Madho  Ram  alone  was,  on 
the  iUth  of  January,  1803,  sold  in  satisfaction  of  the  amount  of  the  decrees  obtained 
by  Dwarka  Lai  and  Rajah  Burkashore. 

In  addition  to  the  sum  of  rupees  45,330.  8.  the  amount  of  these  decrees,  which 
was  thus  raised  by  a  judicial  sale  of  the  single  share  of  Madho  Ram,  there  was 
another  sum  of  rupees  13,184.  4.  forming  part  of  the  Bankers'  demands,  intended  to 
be  provided  for  by  the  agreement  of  the  11th  of  June,  1799,  and  which  was  due  upon  a 
document  under  the  hand  of  Madho  Ram  alone,  and  for  the  payment  of  which  last- 
mentioned  sum  he  and  his  estate  alone  were  upon  that  document  liable  to  the  Bankers. 
Madho  Ram  died  in  or  about  the  year  1209  Fusly  (a.d.  1801-2) ;  and,  on  the  12th 
of  February,  1803,  the  Respondents,  his  sons  and  co-heirs,  having  been  admitted 
to  sue  in  forma  pauperis,  filed  their  plaint  in  [372]  the  Zillah  Court  of  Sarun  again&t 
die  Appellants,  Domun  Sing  and  Jobba  Lai,  and  Kruta  Ram  and  Durriow  Sing,  who 
both  died  in  the  course  of  the  proceedings  in  the  Courts  below,  and  were  respectively 
represented  by  the  Appellants,  Barohoo  Lai  and  Durp  Narain.  The  Respondentb, 
by  their  plaint,  sought  to  recover,  from  the  original  Defendants,  rupees  36,264.  6^., 
'  being  four-fifths  of  the  said  sum  of  rupees  45,330.  8. ;  and  also  rupees  10,647.  6., 
being  four-fifths  of  the  said  sum  of  rupees  13,184.  4.  which  Madho  Ram  had  come 
under  a  separate  engagement  to. 

The  Defendants  put  in  a  joint  answer  to  the  plaint;  they  did  not  deny  the 
aecution  of  the  before-mentioned  agreements,  or  the  correctness  of  the  statements 
of  the  plaint,  as  to  the  amount  of  the  sums  paid  by  Madho  Ram,  or  for  which  he  had 
become  responsible;  nor  was  any  question  made  with  respect  to  these  sums  falling 
ritbin  the  terms  of  the  engagement  upon  which  the  Plaintiffs  founded  their  demand. 
But  the  Defendants  impeached  the  validity  of  the  agreements  into  which  they  and 
the  deceased  Madho  Ram  had  entered :  first,  on  the  ground  that,  at  that  time,  their 
father,  IHierun  Sing,  was  living,  and  had  the  control  of  everything,  and  that  his 
children  were,  therefore,  incompetent  to  enter  into  engagements  for  the  division  of 
bis  property;  and  secondly,  that  Madho  Ram,  previously  to  the  agreements  being 
entered  into,  had  acted  fraudulently,  by  giving  to  the  Defendant,  Durriow  Sing, 
two  engagements,  the  purport,  of  which  was  represented  to  be,  "  that  the  debt  of 
Rajah  Burkashore  Sing,  and  the  other  Banker,  was  at  his  responsibility,  and  at 
that  of  the  five  brothers ;  and  that  if  Durriow  Sing  entered  into  any  written  engage- 
ment on  that  head,  it  should  no  way  affect  him."  The  Defendants  alleged  [373] 
that  this  circumstance  was  unknown  to  the  other  brothers,  and  was  done  coUusiveiy 
between  Durriow  Sing  and  Madho  Ram.  They  also  stated,  that  after  the  agreements 
had  been  entered  into,  and  before  the  divided  shares  of  the  real  estate  had  been 
registered  in  the  separate  names  of  the  respective  brothers,  Madho  Ram  had  appro- 
priated the  collections  to  his  own  use,  in  consequence  of  which  several  villages  were 
sold  for  arrears  of  revenue ;  and  they  insisted  that  the  deeds  executed  by  them,  with- 
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cut  the  privity  of  their  father,  were  completely  annulled,  by  the  circumstance  of  the 
ghare  of  Dundial  Sing,  who  was  the  eldest  son,  falling  short  of  what  it  ought  to  have 
been  in  right  of  eldership,  and  by  the  non-registry  of  the  lands,  and  the  alleged  sale 
of  several  villages  to  discharge  arrears  of  revenue.  The  Defendants  also  alleged, 
that  Madho  Ram  had  applied  to  his  own  use  the  sum  of  rupees  32,033.  1.  3.  forming 
the  collection  of  the  estate  and  advances  on  villages,  etc.,  in  common,  as  well  as  the 
sum  of  rupees  21,000,  forming  the  profits  of  the  farmed  villages  in  Tuppah  (a  district 
or  sub-division  of  a  Pergunnah),  Bhora,  amounting  in  the  whole,  to  rupees  53,033, 
agreeable  to  the  accounts  commencing  in  1206  Fusly  (a.d.  1798-9). 

After  the  Respondents  had  filed  their  replication  to  the  Defendants'  answer,  the 
Zillah  Court,  on  the  16th  of  June,  1803,  directed  that  an  order  should  be  truismitted 
to  Jubboo  Lai,  requiring  him  to  state  on  oath  all  the  circumstances  of  the  case.  A 
statement  in  writing  was  accordingly  made  by  Jubboo  Lai,  in  conformity  with  this 
order.  Jubboo  Lai  ako  sent  to  the  Zillah  Court  the  several  engagements  and  agree- 
ments between  the  brothers,  and  various  other  papers,  which  had  been  deposited 
with  him  as  one  of  the  [374]  Arbitrators,  and  had  ever  since  remained  in  his 
custody. 

On  the  26th  of  March,  1804,  the  Zillah  Court,  considering  that  the  engagement 
of  the  11th  of  June,  1799,  relative  to  the  payment  of  the  Bankers'  demands,  was 
a  separate  and  independent  agreement,  and  of  unquestionable  validity,  passed  a 
decree  in  favour  of  the  Respondents  for  the  sum  of  rupees  47,656.  12.  which  appeared 
to  be  the  amount  due  from  the  Defendants  for  their  contribution  towards  the  sums 
recovered  from  Madho  Ram,  or  due  from  him  to  the  Bankers. 

From  this  decree  the  original  Defendants  appealed  to  the  Provincial  Court  of 
Patna,  and  on  the  17th  of  March,  1806,  that  Court  suggested  to  the  parties  the  pro- 
priety of  settling  the  dispute  by  a  reference  to  arbitration.  The  Appellants  acceded 
to  this  proposal,  but  it  was  rejected  by  the  Respondents. 

On  the  4th  of  July,  1809,  the  appellants  filed  some  accounts  in  the  Provincial 
Court  for  the  purpose  of  showing  that  in  1206  and  1207  Futly,  (a.d.  1798-9,  1800-1,) 
Madho  Ram  had  misappropriated  the  sum  of  rupees  52,712.  0.  3.  arising  from  the 
collections  of  the  entire  state.  The  Provincial  Court  considered  that,  if  this  alleged 
misappropriation  were  clearly  established,  the  Appellants  ought  to  -be  at  liberty  to 
deduct  four-fifths  of  the  amount  from  the  sum  total  of  the  Respondents'  claim ;  and, 
in  order  to  ascertain  the  truth  of  the  Appellants'  representations  on  this  head,  the 
accounts  in  question  were  forwarded  to  the  Zillah  Court,  with  a  direction  to  them  to 
appoint  an  intelligent  Ameen  (a  provisional  native  oflScer)  to  examine  the  whole 
of  Madho  Ram's  accounts  for  the  years  1206  and  1207  Fttely,  in  [376]  the  presence  of 
both  parties,  and  that  the  report  of  the  Ameen  should  be  forwarded  to  the  Pro- 
vincial Court  on  or  before  the  15th  of  August,  1809. 

The  Appellants,  however,  though  duly  and  frequently  summoned  to  appear 
before  the  Ameen  appointed  by  the  Zillah  Court,  and  to  proceed  with  the  examina- 
tion of  the  accounts  referred  to  his  investigation,  refused  to  do  so,  and,  in  conse- 
quence of  such  refusal,  the  Ameen  was  unable  to  make  any  report  to  the  Provincial 
Court  beyond  a  detailed  statement  of  the  causes  which  had  prevented  his  going 
into  the  accounts. 

On  the  5th  of  November,  1810,  after  the  Provincial  Court  had  received  the 
statement  of  the  Ameen,  the  Appellants  represented  to  the  Court,  that  they  had 
declined  to  appear  before  the  Ameen  in  consequence  of  a  message  they  had  received 
from  the  Respondents,  requesting  that  the  business  might  be  brought  to  a  settlement 
among  themselves;  but  the  truth  of  this  representation  was  denied  by  the  Respon- 
dents. The  Provincial  Court,  under  these  circumstances,  considered  that  the 
request  of  the  Appellants  for  an  examination  of  Madho  Ram's  accounts,  and  their 
objection  to  the  Respondents'  demand,  on  the  ground  of  an  alleged  misappropriation 
by  Madho  Ram,  had  been  made  merely  for  the  purpose  of  delay;  and  on  the  5th  of 
November,  1810,  they,  by  their  decree,  dismissed  the  appeal  of  the  Appellants,  and 
affirmed  the  decree  of  the  Zillah  Court,  and  the  Appellants  were  ordered  to  pay  the 
Respondents'  interest  upon  the  sum  decreed,  at  the  rate  of  one  per  cent,  per  month, 
as  well  as  all  the  costs  of  the  suit. 

From  this  decree  the  Appellants  appealed  to  the  Sudder  Dewanny  Adawlut.  In 
their  reasons  of  appeal  [376]  they  brought  forward  a  charge  of  corruption  against 
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the  Ameen  who  had  been  deputed  to  investigate  the  accounts,  and  alleged  that  he 
•had  acted  in  colluaion  with  the  Respondents :  they  further  represented  to  the  Sudder 
Dewanny  Adawlut,  that,  although  they  had  complained  to  the  Provincial  Court 
of  the  conduct  of  the  Ameen,  that  Court  had,  notwithstanding,  affirmed  the  decree 
of  the  Zillah  Court. 

The  Appellants  further  alleged,  that,  after  the  Provincial  Court  had  made  its 
decree,  one  Isher  Dhut,  a  relation  of  all  the  parties,  interfered  in  the  business  and 
agreed  to  examine  the  accounts;  that  both  parties  consented  willingly  to  leave  the 
matter  to  his  judgment;  and  that  upon  making  up  the  accounts  of  Madro  Ram  for 
1206  Fusly,  (a.d.  1798-9,)  Isher  Dhut  had  found  a  balance  due  to  the  Appellants, 
for  that  year,  of  rupees  19,414.  7^.,  which  being  deducted  from  the  original  claim 
of  the  Respondents,  it  was  settled  that  a  balance  of  rupees  27,397.  5^.  was  justly 
payable  to  them  by  the  Appellants.  The  Appellants  represented,  that  the  accounts 
for  1207  Fuely  (a.d.  1800-1,)  were  not  settled  by  Isher  Dhut,  in  consequence  of  a 
dispute  having  arisen  between  the  Respondents,  which  prevented  their  attending 
him,  and  they,  therefore,  prayed  that  the  Zillah  Court  might  be  ordered  to  complete 
the  investigation  thus  begun  by  Isher  Dhut. 

The  Respondents,  by  their  answer  to  the  reasons  of  appeal,  contradicted  the 
statements  of  the  Appellants,  with  respect  to  the  alleged  misconduct  of  the  Ameen, 
and  they  stated  that,  although  the  Appellants  had  endeavoured  to  induce  them  to 
submit  the  existing  differences  to  the  arbitration  of  Isher  Dhut,  they  had  constantly 
refused  so  to  do. 

A  further  attempt,  in  the  shape  of  additional  [377]  reasons,  was  afterwards 
made  by  the  Appellants,  to  support  their  allegation  that  the  Respondents  had 
agreed  to  submit  the  matter  to  the  arbitration  of  Isher  Dhut,  and  for  the  same 
purpose  they  filed  a  paper  of  accounts,  which  purported  to  be  signed  by  the  Appel- 
lants and  by  the  Respondent,  Toolsee  Ram;  and  also  a  document,  which  the  Appel- 
lants alleged  to  have  been  written  and  signed  by  the  other  Respondent,  Easee  Ram, 
acknowledging  that  he  had  agreed  to  accept  of  rupees  27,397.  6^.,  as  settled  by  Isher 
Dhut,  on  account  of  the  decree  awarded  in  the  Respondents'  favour,  and  of  rupees 
2000  more  allowed  to  him,  and  that  he,  the  Respondent,  would  make  no  more 
objections. 

Both  of  these  documents,  or  at  least  the  signatures  of  the  Respondents  which 
appeared  upon  them,  were  alleged  by  the  Respondents  to  be  spurious.  The  Appel- 
lants produced  no  evidence  in  support  of  them,  or  of  any  of  the  statements  contained 
in  their  reasons  of  appeal. 

On  the  30th  of  September,  1814,  the  Sudder  Dewanny  Adawlut  gave  judgment  in 
favour  of  the  Respondents.  But  inasmuch  as,  since  the  decree  of  the  Provincial 
Court,  the  Respondents  had,  upon  an  appeal,  succeeded  in  reducing  the  amount  of 
one  of  the  decrees  obtained  against  them  by  the  Bankers,  by  the  sum  of  rupees 
1912.  8.,  four-fifths  of  that  sum  was  deducted  from  the  amount  which  the  Respondents 
had  in  the  present  suit  recovered  from  the  Appellants.  Subject  to  this  deduction, 
the  decree  of  the  Provincial  Court  was  affirmed,  with  interest  and  costs  to  be  paid 
by  the  Appellants. 

From  this  decree  of  the  Sudder  Dewanny  Adawlut,  the  Appellants  appealed  to 
His  Majesty  in  Council,  [378]  and  prayed  that  the  same  might  be  reversed  for  the 
following  reasons: — 

I.  Because  the  papers  of  the  11th  of  June,  1799,  were  never  intended  by  the 
parties  to  be  definitive  agreements,  but  only  part  of  a  proposed  arrangement  which 
was  never  carried  into  effect,  and  which  would  have  been  invalid  by  the  Hindoo  law, 
inasmuch  as  it  proposed  to  be  a  partition  of  an  undivided  family  estate  without 
the  sanction  or  consent  of  the  father  of  the  parties. 

n.  Because  it  was  inequitable  to  make  the  partners  of  an  undivided  estate  pay 
the  whole  amount  of  the  debts  discharged  by  one  of  their  members,  without  taking 
an  account  of  the  receipts  by  that  member  during  the  period  he  had  the  manage- 
ment of  the  estate,  which  had  never  yet  been  done. 

m.  Because  all  disputes  between  the  parties  had  been  settled  by  the  arbitration 
of  Isher  Dhut. 

rV.  Because,  even  if  the  decree  of  the  Sudder  Dewanny  Adawlut  was  correct  in 
other  reepects,  it  was  erroneous  in  directing  a  deduction  of  four-fifths  of  the  amount 

153 


Digitized  by 


Google 


I  MOOBE  IND.  AFP..  ST9    DOMUN  SING  V.  KASEE  RAM  AND  T00L8EE  RAM  [1837] 

to  which  the  deniaud  of  Ram  Persad  Bhuggut  had  been  reduced  on  appeal,  instead 
of  which  it  ought  to  have  directed  a  deduction  of  four-fifths  of  the  difference  between 
the  sum  of  rupees  1912.  8.,  to  which  it  had  been  so  reduced,  and  the  original  sum, 
to  four-fifths  of  which  the  Appellants  had  been  made  liable  by  the  decrees  of  the 
Zillah  and  Provincial  Courts  in  respect  of  it. 

The  Respondents  submitted,  on  the  other  hand,  that  the  appeal  ought  to  be 
dismissed,  and  the  decree  appealed  from  affirmed,  for  the  following  reasons :  — 

I.  Because  the  demand  of  the  Respondents  for  contribution  towards  the  pay- 
ment of  the  Bankers'  [379]  demands  arose  upon  a  distinct  agreement,  which  pro- 
vided for  a  division  of  the  real  estate,  and  for  the  discharge  of  these  demands, 
and  was  wholly  independent  of  all  or  any  questions  subsisting  between  the  parties 
in  relation  to  the  personal  estate  of  Dherun  Sing,  the  common  ancestor. 

II.  Because  the  Appellants  failed  entirely  in  establishing  a  right  of  set  off,  in 
respect  of  alleged  misappropriations  by  Madho  Ram,  of  the  collections  of  the  real 
estate  in  1206  and  1207  Fusly,  (a.d.  1798-9,  1800-1,)  and  also  failed  in  their  attranpt 
to  make  out  any  agreement  or  consent  by  the  Respondents  to  compromise  the  suit, 
or  to  refer  the  matter  in  difference  to  arbitration. 

Mr.  Miller,  E.G.,  and  Mr.  Wigram,  E.G.,  for  the  Appellants.  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents. 

Baron  Parke. — Their  Lordships  are  of  opinion  that  the  decree  of  the  Court 
below  ought  to  be  affirmed.  In  this  case  the  action  was  founded  upon  an  agreement 
alleged  to  have  been  made  by  the  Appellants  to  pay  their  equal  proportions  of  a 
joint  debt,  effected  on  a  common  family  property.  It  is  clear  that  that  common 
family  property  was  divided  in  1799,  end  it  is  clear  that  there  were  the  several 
agreeiuenth  entered  into,  and  the  first  question  in  this  case  turns  upon  the  meaning 
of  thete  agreements.  If  it  was  the  meaning  of  them  that  the  Bankers'  claims  were 
to  be  paid  by  all  the  five  persons  in  equal  proportions,  according  to  the  interest 
they  respectively  had  in  the  family  estate,  and  that  that  [380]  was  to  be  done  by 
the  settlement  of  the  accounts  between  the  parties,  it  is  clear  that  the  Respondents 
were  right  in  bringing  the  action  against  the  present  Appellants  for  four-fifths  of  the 
Bankers'  account,  and  that  question  depends  upon  the  construction  of  these  agree- 
ments, which  were  entered  into  between  the  parties,  after  the  reference  that  took 
place  in  1799. 

Now,  none  of  their  Lordships  have  any  doubt  upon  the  construction  of  those 
agreements.  It  appears  that  there  had  been  disputes  between  the  family  with 
respect  to  the  property,  and  that  all  these  parties  agreed  to  refer  the  matter  to 
certain  Arbitrators,  and  while  this  arbitration  was  still  pending,  it  appears  that 
they  entered  into  two  agreements.  One  of  those  agreements  is  dated  the  11th  of 
June,  1799,  that  is  the  first  of  those  agreements  entered  into  between  the  parties,  and 
in  that  agreement  the  five  sons  allege  that  they  have  made  a  division  of  the  landed 
property,  and  they  agree  to  pay  the  Bankers,  in  equal  shares,  that  is,  that  each 
should  pay  one-fifth  of  those  demands.  They  further  state,  that  in  case  any  of  them 
should  be  under  an  inability  to  do  so,  and  his  lands  should  be  sold  in  consequence, 
that  from  their  own  shares  they  would  make  that  good,  "  and  that  they  will  certainly, 
and  without  fail,  liquidate  Bankers'  demands,"  therefore,  those  are  demands  which, 
all  parties  agree,  should  at  all  events  be  liquidated. 

Then  there  comes  a  separate  agreement,  in  which,  after  alluding  to  the  demands 
of  the  Bankers,  upon  which  suits  were  then  pending,  they  go  on  to  provide,  that  in 
case  there  should  be  other  demands,  they  would  leave  them  to  the  decision  of  the 
Arbitrators,  and  they  agreed  to  abide  their  decision  with  respect  to  their  [381]  quota. 
This  is  the  provision  with  respect  to  an  ulterior  demand. 

And  then  comes  the  third  agreement:  and  they  having  again  provided,  that 
though  they  have  divided  the  estates  among  themselves,  the  personal  property,  in- 
cluding cash,  still  remains  in  common,  agree  that  all  the  debts  which  are  due  to  the 
estate  should  be  equally  divided  among  them,  and  they  stipulate  that  the  payment 
of  the  Bankers'  demands  shall  on  no  account  be  delayed  until  the  partition  be 
effected.  Tlierefore  thev,  as  clearly  as  possible,  say  that  the  engagements  with 
rwpect  to  the  Bankers'  demand  shall  be  carried  into  immediate  effect,  and  shall  not 
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be  delayed  by  any  diviaion  of  the  family  property,  or  by  the  settlement  of  the  debts, 
which  may  be  due  to  the  family,  to  be  divided  between  them. 

It  is  clear  to  their  Lordships  that  this  was  the  agreement  between  the  parties — 
there  is  nothing  to  induce  us  to  come  to  a  different  conclusion.  That  being  so, 
tfte  Respondents  have  clearly  a  right  to  recover  from  the  Appellants  four-fifths  of 
aU  those  Bankers'  demands,  unless  the  Appellants  can  show  some  other  answer  to 
this  right. 

Now,  their  first  answer  is,  we  have  a  set-off  against  the  Respondents,  because 
Madho  Ram,  their  father,  was  indebted  to  his  brothers  upon  the  management  of 
the  family  concerns ;  that  he  received  more  rents  than  he  had  applied,  which  it 
was  competent  to  them  to  make  out ;  but  there  is  not  a  scintilla  of  legal  evidence  of 
their  having  such  a  claim  against  him :  and  when  the  Zillah  Court  referred  the 
case,  it  is  clear  that  they  never  at  that  time  brought  forward  such  a  claim ;  and  if 
they  have  such  a  claim,  neither  the  decision  of  the  Court  below,  nor  of  this  Court, 
will  prevent  them  [382]  from  enforcing  it ;  therefore  their  appeal  must  fail  on  the 
ground  of  their  not  having  brought  legal  evidence  of  this  set-off. 

Another  ground  which  they  get  up  is,  that  it  was  referred  to  Arbitrators.  Now, 
there  is  no  foundation  for  saying  that  it  was  so  referred — ^there  is  no  legal  evi- 
dence of  that,  and  that  also  must  fail. 

With  respect  to  the  last  reason  assigned  in  the  case  of  the  Appellants,  that  the 
Court  below  erred  in  directing  a  deduction  of  four-fifths  of  1912  rupees,  instead 
of  directing  a  deduction  of  four-fifths  of  the  difference,  being  1912  rupees,  and  the 
original  sum,  it  is  quite  clear,  that  there  is  a  mistake  in  the  wording  of  the  decree 
in  that  respect,  and  that  the  sum  was  not  meant  to  be  reduced  to  1912  rupees,  but 
reduced  by  1912  rupees.  It  was  not  likely  that  so  large  a  demand  as  8000  rupees 
ihould  be  reduced  to  1912,  and,  therefore  we  must  take  it  that  1912  rupees  were  to 
be  struck  off  8000,  and  then  the  decree  is  perfectly  right  in  giving  credit  to  the 
Respondents  for  four-fifths  of  all  sums:  and  the  result  will  be  that  the  decree  of 
Sudder  Dewanny  Adawlut  must  be  affirmed,  with  costs. 


[383]  KIRT  CHUNDER  ROT,  and  Oi)itn,—Appenants ;  THE  GOVERNMENT,  and 
CONNOY  LAUL  THAKOOR,  and  GOPAl'L  LAUL  THAKOOR,— ffr«po7K?- 

^<*  *  [February  11,  13,  15,  1837]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

By  the  Bengal  Revenue  Regulations  the  Governor-General  in  Council,  upon  the 
report  of  the  Board  of  Revenue,  may  order  a  sale  for  arrears  of  a  monthly 
instalment  before  the  close  of  the  year;  but  in  order  to  warrant  that  act, 
there  must  be  an  arrear  of  a  previous  year,  or  of  a  monthly  instalment, 
for  which  default  has  been  made,  after  demand  by  the  Collector  [I  Moo.  Ind. 
App.  405]. 

A  written  instrument,  or  kistbundy,  for  securing  the  payment  of  the  kist  by 
monthly  instalments,  though  usual  and  advisable,  is  not  necessary  to  entitle 
the  Government  to  enforce  such  payment,  if  the  revenue  be  a  fixed  monthly 
kist  or  instalment  [1  Moo.  Ind.  App.  406]. 

The  taking  a  security  bond  with  sureties  for  the  payment  of  accumulated 
arrears  by  future  monthly  instalments,  will  not  discharge  the  liability  of 
the  S^mindar  for  such  arrears,  or  preclude  the  Government  from  proceed- 
ing to  a  sale  of  the  Zemindary,  if  such  arrears  are  not  duly  liquidated  [1 
Moo.  Ind.  App.  408]. 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  and  the  Right  Hon.  Thomas  Erskine,  Chief  Judge  of 
the  Court  of  Bankruptcy. 

Privy  Councillors — Assessors,  The  Right  Hon.  Sir  Edward  Hyde  East,  Bart.,  and 
the  Right  Hon.  Sir  Alexander  Johnston. 
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No  excess  in  the  value  of  the  lands  sold,  over  the  arrear  of  revenue  due,  will 
vitiate  the  sale,  the  Government  having,  by  Ben.  Reg.  V.  1812,  an  absolute 
discretion  to  sell  either  the  whole  or  any  part  of  an  estate  for  arrears, 
without  reference  to  the  probable  produce  of  the  sale  [1  Moo.  Ind.  App.  408]. 

The  original  suit  in  this  case  was  instituted  to  rescind  a  sale  made  for  arrears 
of  Government  dues,  on  the  ground  that  the  property  in  question  was  not  liable  for 
the  arrears  at  the  time  of  the  sale,  and  that  such  sale  was  oppressive  and  ill^al. 
The  Appellants,  Kirt  Chunder  Roy,  and  twelve  others,  were  formerly  hereditary 
Zemindars,  and  joint  proprietors  of  Pergunnah,  Eidilpore,  situate  in  the  Zillah  of 
Dacca  Jelalpore,  in  [384]  the  Province  of  Bengal,  which  they  held  in  undivided 
shares.  Under  the  decennial  and  permanent  Settlement,  established  a.d.  1793, 
(Sumvit  1200,)  by  the  Marquis  of  Cornwallis,  the  amount  of  the  assessment  charged 
upon  the  Zemindary  of  Pergunnah  Eidilpore,  was  the  yearly  sum  of  S.  R.  54,996.  15. 
On  the  16th  of  November,  1812,  the  Zemindary  was  put  up  to  sale  at  Calcutta,  by 
the  Board  of  Revenue,  for  recovery  of  arrears  of  revenue  due  from  the  Appellants 
at  the  end  of  the  month  Bhadon  1219,  Bengal  San  (23rd  September,  1812,  a.d.), 
and  which  amounted  at  the  time  of  the  sale  to  the  principal  sum  of  S.  R.  6210.  12., 
but  before  the  sale  a  further  arrear,  amounting,  with  the  above  sum  to  S.  R.  41,000 
and  upwards,  had  accrued  due,  and  was  to  be  covered  by  the  proceeds  of  the  sale. 

The  arrear  of  S.  R.  6210.  12.  consisted  of  distinct  items,  one  of  them  being  the 
stun  of  S.  R.  2499  for  instalments  due  in  respect  of  a  prior  accumulated  arrear  of 
revenue,  the  payment  of  which  the  Government  had  agreed  to  receive  by  certain 
fixed  instalments,  and  the  other  being  the  sum  of  S.  R.  2711.  12.  which  remained 
due  on  account  of  the  monthly  instalments  of  the  revenue  for  the  current  year, 
1219,  B.  S.  (a.d.  1812),  up  to  the  end  of  the  month  Bhadoon  (September).  Mohunny 
Mohun  Thakoor,  the  father  of  the  present  Respondents,  Connoy  Laul  Thakoor  and 
Gropaul  Laul  Thakoor,  attended  the  sale  of  the  estate  at  Calcutta,  and  became  the 
purchaser  for  the  sum  of  S.  R.  97,200,  the  whole  of  which  he  paid  into  the 
treasury,  and  a  deed  of  sale  was,  on  the  27th  of  November,  1812,  duly  executed  to  him 
by  the  Government. 

This  sale  was  made  by  the  Board  of  Revenue  at  [386]  Calcutta,  under  the 
authority  and  in  pursuance  of  the  Regulations  then  in  force  relating  to  the  land 
revenue,  under  the  following  circumstances. 

The  arrear  of  revenue,  in  respect  of  which  the  first-mentioned  sum  of  S.  R. 
2499  was  due,  was  the  balance  of  the  arrears  of  instalment  due  on  account  of  former 
arrears  of  revenue,  which  consisted  of  the  following  particulars: — Ist,  of  an  arrear 
of  revenue  due  on  account  of  Pergunnah  Eidilpore,  from  1198  to  1201,  B.  S.  (or 
1792  to  1795,  A.D.)  amounting  to  S.  R.  28,972.  15.  19.  2ndly,  of  the  balance  of 
revenue  for  the  year  1802,  B.  S.  (or  1796,  a.d.)  amounting  to  S.  R.  15,730.  8.  10. 
3rdly,  of  the  balances  due  for  subsequent  years  up  to  1206,  B.  S.  (or  1800,  a.d.) 
amounting  to  S.  R.  54,619.  13.  11^. ;  and  4thly,  of  the  costs  of  certain  suits  instituted 
by  the  Collector  of  Dacca,  against  the  Appellants,  for  establishing  their  liability  for 
the  aforesaid  arrears,  from  1198  to  1201,  and  of  the  year  1202,  B.  S. 

The  liability  of  the  Appellants  to  discharge  the  arrears  from  1198  to  1201, 
B.  S.,  and  the  single  year  of  1202,  B.  S.,  was  established  by  two  decrees  of  the 
Sudder  Dewanny  Adawlut,  dated  respectively  the  16th  of  February,  1803.  By  which 
it  appeared,  that  prior  to  the  institution  of  these  suits  the  Appellants  had  resisted 
the  demand  made  upon  them  by  the  Collector  for  their  arrears,  alleging  that  the 
Zlemindary  had  been  under  the  management  of  the  Government  and  its  Officers, 
and  that  they  (the  Appellants)  were,  therefore,  not  liable  to  the  payment  of  the 
arrears  of  revenue.  But  it  was  established  by  the  evidence  adduced  in  those  suits, 
that  the  Appellants  (who  being  joint  proprietors,  were,  by  the  Bengal  Regulation, 
VIII.,  A.D.  1793,  [386]  section  23  (since  rescinded,  vide  sec.  2,  Regulation  XVII.,  a.d. 
1805),  incompetent  to  undertake  the  personal  management  of  the  affairs  of  the 
Zemindary)  had,  by  their  deputies,  presented  a  durkhast  of  application  to  the 
Collector,  dated  the  21st  Assar  1198,  B.  S.  (5th  of  July,  a.d.  1791),  praying  that  the 
management  might  be  committed  to  a  person  of  their  own  appointment ;  that  they 
had  entered  into  an  engagement  for  the  payment  of  the  existing  balances,  according 
to  the  assessment,  and  that  one  Kally  Persad  was,  in  compliance  with  the  prayer  of 
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the  Apptellauts'  durkhast,  appointed  Sarbarakar  or  Manager  of  tbeir  Zemindarj; 
but  upon  the  resignation  of  Kally  Persad,  at  the  end  of  the  year  1198,  B.  S.,  the 
Appellants  being  unable  to  agree  upon  the  appointment  of  a  person  to  succeed 
him,  the  Collector,  by  virtue  of  the  powers  vested  in  him  by  the  25th  section  of  the 
above  Regulation,  appointed  a  Manager  of  the  estate,  who  continued  in  the  manage- 
ment thereof  throughout  the  years  in  which  the  arrears  of  revenue  sued  for  became 
due.  But  as  the  joint  proprietors  of  an  undivided  estate  are  at  liberty  to  obtain 
a  partition,  and  to  hold  their  respective  shares  in  severalty,  aud  have  the  means  in 
their  power  of  obtaining  the  separate  management  of  their  shares,  and  as  the 
appointment  of  a  Manager  by  the  Collector  can  only  be  made  upon  the  neglect  of 
the  joint  proprietors,  the  Manager  thus  appointed  was  considered  as  the  Agent  of 
the  proprietors,  and  they,  by  law,  accordingly  bear  the  expense  of  the  appointment, 
and  are  made  responsible  for  the  public  revenue  (Reg.  VIIL,  a.d.  1793,  sees.  26 
and  26).  The  Sudder  Dewanny  Adawlut,  therefore,  held  and  decreed  in  both  the 
above-mentioned  suits,  that  the  [387]  Appellants  were  liable  to  the  payment  of  the 
arrears  of  revenue  which  had  become  due  from  1198  to  1201,  B.  S.,  and  for  the 
year  1202,  B.  S.    Both  decrees  were  made  with  costs,  to  be  paid  by  the  Appellants. 

On  the  part  of  the  Appellants  it  was  stated  as  an  objection,  that  during  the 
management  of  the  Zemindary  by  the  Sarbarakar  appointed  by  the  Collector,  the 
accounts  of  the  collections  and  disbursements  for  the  years  1199,  1200,  1201,  and 
1202,  B.  S.,  had  not  been  explained  to  them.  The  Court  considered  that  this  ex- 
planation ought  to  have  been  given,  and  after  decreeing  the  liability  of  the  Appel 
lants  to  the  arrears  in  question,  the  Sudder  Dewanny  Adawlut  declared  that,  after 
the  explanation  of  the  Sarbarakar's  accounts  for  the  years  specified,  which  it  was 
incumbent  on  the  Zillah  Collector  to  explain  to  them,  or  to  some  person  on  their 
part,  if  the  Appellants  should  refuse  immediately  to  discharge  the  balance  appear- 
ing against  them,  then  it  was  optional  with  the  Collector  and  Board  of  Revenue  to 
seU  their  Zemindary,  as  provided  by  the  Regulations,  for  the  purpose  of  recovering 
their  amount,  as  well  as  the  costs  of  suit  incurred  by  the  Respondent,  the  (govern- 
ment. 

It  was  doubtful  whether  the  Court  could  impose  this  restriction  upon  ihe  right 
of  the  Government,  to  recover  payment  of  the  arrears,  by  a  sale  of  the  estate,  because 
it  did  not  appear  that  the  Collector  had  any  peculiar  control  or  authority  over  the 
Manager  appointed  by  him;  or  that,  after  his  appointment,  he  was  considered  in 
any  other  light  than  as  the  Agent  of  the  joint  proprietors.  By  Reg.  XIV.,  a.d. 
1793,  sec.  6,  they  had  their  specific  remedies  against  the  Sarbarakar,  or  managing 
officer,  for  any  embezzlement  or  irregularity  of  accounts,  which  he  might  have  exe- 
cuted. [388]  Whether  it  was  so,  or  not,  the  restriction  contained  in  the  decrees  was 
removed,  by  a  new  arrangement  subsequently  entered  into  between  the  Board  of 
Revenue  and  the  Appellants,  long  prior  to  the  institution  of  the  suit  in  which  the 
present  appeal  had  arisen,  and  before  the  sale,  which  the  Appellants  complained 
of.  had  taken  place. 

After  the  year  1202,  B.S.,  the  management  of  the  estate  was  still  conducted  by 
a  Sarbarakar  appointed  by  the  Collector ;  and  further  arrears  accrued  due,  which, 
up  to  the  year  1206,  B.  S.  (1799,  A.D.),  amounted  to  S.  R.  64,669.  13  11|.  These 
arrears,  together  with  the  arrears  and  costs  which,  by  virtue  of  the  decrees  of  the 
Sudder  Dewanny  Adawlut,  before  stated,  the  Appellants  were  liable  to  pay,  amounted 
to  the  sum  of  S.  R.  102,902  3  12J ;  the  whole  of  which  still  remained  undischarged 
in  the  year  1211,  B.  S.  (or  1804,  a.d.).  In  that  year  negotiations  were  carried  on 
between  the  Appellants,  and  the  Collector,  and  the  Government,  in  respect  of  those 
arrears,  in  which  the  Appellant  pressed  for  an  abatement  of  some  part  of  the 
demand,  on  the  ground  that  the  Manager  of  the  Zemindary,  appointed  by  the 
Collector,  had  been  guilty  of  embezzlement  and  mismanagement.  The  Governor- 
General  in  Council  did  not  think  it  proper  to  allow  of  any  abatement,  but  was  willing 
to  give  the  Appellants  time  to  discharge  the  balance.  The  Appellants,  however, 
refused  the  terms  on  which  the  postponement  or  payment  was  offered  to  them ;  and, 
in  consequence  of  such  refusal,  the  Government,  on  the  9th  of  June,  1804,  a.d., 
advertised  the  estate  for  sale  for  the  recovery  of  the  amount  due. 

The  order  for  sale  was  afterwards  rescinded,  upon  [389]  the  Appellants  entering 
into  an  engagement,  with  sureties,  to  pay  the  whole  of  the  aforesaid  arrears  and 
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costs  {vie.,  thfi  sum  of  S.  R.  102,902.  3.  12f.),  by  monthly  instalments,  in  ten  years, 
beginning  with  the  year  1211,  B.  S.  (1804,  A.O.).  The  engagement  entered  into 
by  the  Appellants  was  by  two  instruments ;  one  of  them  a  durkhcut,  whereby  they 
acknowledged  that  the  sum  of  S.  R.  102,902.  3.  12|  was  due  from  th«n  for  arrears 
of  revenue  up  to  the  year  1206,  B.  S.,  and  for  costs,  stating  that  tiiey  were  prepared 
to  pay,  by  instalments,  in  ten  years,  and  offering  the  security  of  the  persons  therein 
named  for  such  payment ;  and  they  prayed  that  this  arrangement  might  be  acceded 
to,  and  that  an  order  should  be  sent  to  the  Collector  to  recall  the  Sarbarakar,  and  to 
give  to  the  Appellants  the  management  of  their  estate,  that  they  might  exert  them- 
selves, for  the  purpose  of  regularly  paying  up  the  Government  revenue.  The 
other  instrument  was  a  memorandum  of  the  balances  due,  and  the  amount  of  the 
monthly  instalments  by  which  they  were  to  be  discharged.  Both  of  these  instruments 
were  signed  by  the  Appellants  on  the  6th  of  July,  1804,  before  the  Board  of 
Revenue  at  Calcutta. 

The  arrangement  thus  offered  by  the  Appellants  was  accepted  by  the  Government ; 
and  the  Appellants  were,  at  the  same  time,  informed  that,  in  the  event  of  their  failing 
to  discharge  their  instahneuts  regularly,  together  with  the  current  kiMs,  measures 
would  be  adopted  for  bringing  their  lands  to  sale :  and  the  Collector  was,  by  letter 
from  the  Board  of  Revenue,  apprised  of  this,  and  desired  to  be  particular  in  report- 
ing to  the  Board,  should  the  Appellants  at  any  time  fail  in  the  discharge  of  their 
instalments.  The  persons  whom  the  Appellants  offered  as  sureties  for  the  due 
[390]  discharge  of  the  instalments  were  Syed  Hoosein-odd-deen  Mahoomed  and 
Govind  Churn  Ghose,  who,  on  the  14th  of  July,  1804,  a.d.,  executed  a  Bond  for  pay- 
ment of  the  instalments,  according  to  the  terms  of  the  agreement  entered  into  by  the 
Appellants;  and  they  agreed  that,  in  the  event  of  their  failing  to  discharge  the 
instalments,  their  Zemindary  and  Talooks  might  be  sold  by  the  Crovernment  for 
realizing  the  balance  due. 

After  the  foregoing  arrangement  was  completed,  and  on  the  20th  of  July,  1804, 
A.n.,  the  Appellants  were,  under  the  orders  of  the  Revenue  Board,  let  into  the 
possession  and  management  of  their  own  estate;  and  they  appointed  Sheo  Persad 
Mujmoodar,  farmer  of  the  Zemindary,  who  held  it  in  farm,  under  the  Appellants, 
from  that  period  till  the  sale  of  the  estate. 

Up  to  the  time  when  the  Appellants  entered  into  the  above  engagement  for 
payment  of  the  Grovernment  demand  by  instalments,  no  explanation  had  been  given 
of  the  account  of  the  Sarbarakars  appointed  by  the  Collectors  for  the  years  1199, 
1200,  1201,  and  1202,  B.S. ;  and  an  application  had  been  made  by  the  Appellants, 
on  the  17th  of  June,  1803,  to  the  Zilli^  Court  of  Backergunge,  for  an  order  upon 
the  Collector  to  give  the  explanation  required  by  the  decrees  of  the  Sudder  Dewanny 
Adawlut  in  that  respect.  The  Zillah  Court  passed  an  order  to  that  effect  on  the  15th 
of  July,  1803 ;  it  appeared,  however,  that,  owing  to  irregularities  which  had 
formerly  prevailed  in  the  Collector's  office,  a  full  and  sajtisfactory  explanation  of  the 
accounts  could  not  be  given ;  and  the  matter  remained  in  this  position  at  the  period 
when  the  Appellant  entered  into  the  before-mentioned  arrangements,  with  the  Govern- 
ment, for  the  payment  of  the  accumulated  arrears  by  instalments. 

[391]  In  pursuance  of  that  arrangement,  the  monthly  instalments  were,  from  time 
to  time,  paid,  (whether  at  the  stated  and  proper  times  did  not  appear,)  and  the 
payments  were  made  by  the  Appellants'  sureties  in  the  names  of  the  Appellants; 
and  the  receipts  given  by  the  Collector  for  those  payments  were  given  with  reference 
to,  and  by  way  of,  discharge  of  the  Zemindary.  At  the  enfl,  however,  of  the  month 
Bhadoon  1219,  B.S.  (September  1812,  a.d.),  there  was  an  arrear  due  in  respect  of  the 
instalments  of  S.  R.  2499,  which  formed  part  of  the  gross  sum  for  which  the  estate 
was  advertised  for  sale,  and  was  ultimately  sold. 

On  the  6th  Assin  1219,  B.  S.  (19th  of  September,  1812,  a.d.)  the  Collector  of 
Dacca  addressed  to  the  Board  of  Revenue,  at  Calcutta,  a  letter,  wherein  he  recom- 
mended that  the  lands  of  defaulters,  in  pa3rment  of  revenue,  should  be  immediately 
advertised  for  sale,  for  recovery  of  arrears  up  to  the  preceding  month  of  Bhadon 
(September),  on  account  of  the  current  year  1219,  B.  S.  Tliis  letter  enclosed  several 
statements  of  lands  of  defaulters.  Statement  No.  1,  specified  estates,  the  assessment 
upon  which  exceeded  rupees  5000,  and  comprised  the  Pergunnah,  Eidilpore,  the 
assessment  upon  which  exceeded  that  sum;  and  the  amount  of  arrear  charged 
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against  it  was  S.  R.  18,217.  12. ;  the  particulars  of  which  were  stated  to  be 
S.  R.  16,718.  12.,  on  account  balance  of  revenue  for  the  current  year;  and 
S.  R.  2499,  on  account  balance  of  revenue  for  former  years,  due  on  kistbundy.  In 
reply  to  this  letter,  the  Board  of  Revenue,  on  the  6th  of  October,  1812,  a.d.,  ordered 
the  Collector,  with  reference  to  statement  No.  1,  to  issue  the  prescribed  advertise- 
ments, notifying  that  the  lands  would  be  disposed  of  at  the  oflSce  of  the  [392] 
Board  of  Revenue,  at  Calcutta,  on  the  16th  of  November  then  next  (corresponding 
with  3rd  Aghun);  and  on  the  3rd  of  November,  1812,  a.d.,  the  Board  of  Revenue 
acquainted  the  Collector  that  the  Governor-General  in  Council  had  authorized  the 
proposed  sale. 

On  the  12th  Katik  1219,  B.  S.  (26th  of  October,  1812,  a.d.),  the  Collector,  in 
obedience  to  the  orders  of  the  Board  of  Revenue,  issued  the  advertisements  of  sale, 
notifying,  among  other  things,  that  the  "  sale  statement "  of  the  villages  in  Dacca 
Jdalpore  being  in  arrears  up  to  Bhadoon  (September)  1219,  B.  S.,  had  been  trans- 
mitted to  the  Board  of  Revenue  on  the  18th  September,  1812,  a.d.;  and  that  the 
Mahals  or  districts,  assessed  beyond  rupees  5000,  were  to  be  sold,  at  the  office  of  the 
Board,  on  the  3rd  Aghun  1219,  B.  S.  (16th  of  November,  1812):  and  that,  if 
the  defaulters  of  the  first  description  discharged  their  arrears,  they  would  be 
received  at  the  Treasury  until  the  25th  Katik  1219,  B.  S.  (8th  of  November,  1812, 
A.D.),  and  due  notice  given  of  the  pa3rments  to  the  Board ;  but  that  no  sums  would 
be  received  after  that  date :  and,  by  the  same  advertisements,  the  arrears  due  on 
account  of  Pergunnah,  Eidilpore,  were  stated  to  be  the  aforesaid  sum  of 
S.  R.  18,217.  12.,  and  to  consist  of  the  same  items  and  particulars  as  before  men- 
tioned to  have  been  specified  in  the  Statement  No.  1,  transmitted  by  the  Collector 
to  the  Board  of  Revenue. 

At  the  date  of  the  Collector's  letter  to  the  Board  of  Revenue  of  the  19th  of 
September,  1812,  a.d.,  the  amount  of  payments  made  by  the  Appellants,  on  account 
of  the  revenue  of  the  current  year,  due  up  to  the  end  of  Bhadoon  (September),  was 
S.  R.  10,601 ;  [393]  but  before  the  publication  of  the  advertisement  of  sale,  and  on 
the  30tb  of  September,  1812,  A.D.,  they  paid  into  the  Treasury  the  sum  of 
8.  R.  6008,  by  which  "their  payments  were  increased  to  S.  R.  10,710.  12.;  and 
on  the  16th  Katik  (30th  of  October),  which  was  after  the  publication  of  the  advertise- 
ment, but  before  the  expiration  of  the  period  limited  thereby  for  the  payment  of 
arrears,  they  paid  the  further  sum  of  S.  R.  4500,  which  made  the  arrear,  for  the 
current  revenue,  S.  R.  6210.  12.;  at  which  it  stood  on  the  25th  Katik  (8th  of 
November),  the  last  day  on  which  defaulters  were  to  be  at  liberty  to  make  any  pay- 
ments to  the  Treasury :  and  the  total  arrear  on  that  day,  including  the  arrear  of 
S.  R.  2499  due  on  the  instakaent  Bond,  was  S.  R.  8709.  12.  But  on  the  28th  Katik 
(11th  of  November)  being  only  five  days  before  the  day  fixed  for  the  sale  at  Calcutta, 
the  Appellants  paid  into  the  Treasury  the  further  sum  of  S.  R.  2499,  and  delivered 
to  the  Collector  an  Ikrarnamah,  or  engagement,  signed  by  two  persons  as  sureties, 
for  the  payment  of  the  balance  of  S.  R.  6210.  12.  on  the  14th  Aghun  (the  27th  of 
November),  which  was  eleven  days  subsequent  to  the  day  of  sale. 

This  Ikrarnamah,  which  was  given  on  behalf  of  the  Appellants,  contained  an 
acknowledgment  that  the  sum  of  S.  R.  8709.  12.  was  then  the  amount  of  the  arrears 
up  to  the  end  of  Bhadoon ;  which  accorded  with  the  statement  of  the  Collector,  after 
deducting  the  subsequent  payments  made  prior  to  the  date  of  the  Ikrarnamah. 

On  the  12th  of  November,  1812,  the  acting  Collector  communicated  to  the  Board 
of  Revenue,  at  Calcutta,  that  the  balance  due  on  that  day,  for  arrears  of  revenue 
from  Pergunnah,  Eidilpore,  was  S.  R.  6210.-  12.;  and  [394]  that  the  persons 
who  had  executed  the  last-mentioned  security-bond  had  engaged  to  pay  this  arrear 
on  the  27th  of  that  month.  The  date  of  the  arrival  of  this  letter  at  Calcutta,  was 
on  the  16th  of  November,  1812,  just  before  the  intended  sale.  The  Board  of  Revenue 
considered  that  to  have  then  postponed  the  sale,  would  not  have  been  consistent  with 
the  pledge  given  to  the  public.  They  considered,  moreover,  that  the  Appellants 
were  not,  under  the  circumstances,  entitled  to  indulgence,  as  there  was  still  remain- 
ing unpaid  a  large  further  arrear  of  revenue  due  from  them,  which  had  accrued 
aince  the  end  of  the  month  Bhadoon  (September),  and  was  wholly  unprovided  for. 
The  Board,  therefore,  in  the  exercise  of  their  discretion,  refused  to  give  their 
unction  to  the  proceedings  of  the  Collector. 
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Accordingly,  the  sale  of  the  Appellants'  Zemindary,  which  was  fixed  for  the  16th 
of  November,  took  place  on  tiiat  day,  in  pursuance  of  the  advertisements;  and 
Mohunny  Mohun  Thakoor  was  declared  the  purchaser,  at  the  price  of  S.  R.  97,200, 
and  paid  the  whole  amount  into  the  Treasury.  And  a  deed  of  sale  or  conveyance, 
dated  the  27th  of  November,  1812,  a.d.,  was  duly  made  and  executed  by  the  Govern- 
ment to  him. 

It  appeared,  however,  notwithstanding  the  sale  and  the  execution  of  the  con- 
veyance of  the  Zemindary,  that,  on  the  27th  of  November,  the  balance  of 
S.  R.  6210.  12.,  which  cleared  all  the  arrears  up  to  the  end  of  Bhadoon  (September), 
was  paid  into  the  Collector's  treasury,  in  pursuance  of  the  Ikrarnamah  in  that  behalf ; 
and  the  acting  Collector,  by  a  letter  of  that  date,  informed  the  Board  of  Revenue, 
at  Calcutta,  of  the  payment;  which  they,  by  their  answer  to  [396]  him  of  the  1st 
of  December,  disavowed,  by  apprising  him  that,  as  the  sale  of  the  estate  had  taken 
place,  they  could  not  annul  that  act. 

The  Appellants  thereupon  impeached  the  sale,  and  denied  its  legality;  and,  in 
compliance  with  the  requisitions  of  Ben.  Reg.  III.  a.d.  1793,  sec.  2,  they,  on  the 
13th  of  May,  1813,  presented  their  petition  to  the  Provincial  Court  of  Dacca,  to 
be  forwarded  to  the  Governor-General  in  Council,  praying  for  a  rescission  of  the  sale, 
and  that  they  might  be  restored  to  their  former  estate.  The  Governor-General  in 
Council  did  not  think  fit  to  accede  to  the  prayer  of  this  petition ;  but  directed 
the  Appellants  to  bring  their  action  against  the  Grovernment,  for  the  purpose  of 
trying  the  question  raised  by  the  Appellants  as  to  the  validity  of  the  sale  which  hod 
taken  place.  The  Appellants  accordingly  filed  their  plaint,  in  the  Provincial  Court 
of  Dacca,  on  the  22nd  of  March,  1814,  against  the  Government  and  the  purchaser 
under  them,  whose  representatives  were  the  Respondents  in  the  present  appeal. 

The  principal  objections  urged  by  the  Appellants  in  their  plaint  against  the 
sale  were  two,  having  reference,  respectively,  to  the  two  items  of  which  the  arrear 
of  revenue,  up  to  Bhadoon  (September)  1219,  B.  S.,  or  sum  of  S.  B.  6210.  12.  was 
composed. 

The  first  of  these  objections,  which  applied  to  the  sum  of  S.  R.  2499,  the  arrear 
of  instalments  due  on  account  of  former  arrears  of  revenue,  was  that  the  acceptance, 
on  the  part  of  the  Government,  of  the  Bond  of  the  14th  of  July,  1804,  for  the  payment 
of  those  arrears,  had  exempted  the  Zemindary  from  all  liability  on  account  thereof, 
and  that  no  sale  could  be  legally  had  for  their  discharge. 

The  second  objection,  which  applied  to  the  sum  of  [396]  S.  R.  3711.  12.,  the 
arrear  for  the  current  year,  1219,  B.S.,  to  the  end  of  the  month  Bhadoon,  was  that 
the  Ikrarnamah  of  the  11th  November,  1812,  was  a  virtual  payment  of  all  arrears 
up  to  the  end  of  that  month. 

They  further  insisted,  that  there  being  no  kistbundy  (a  document  in  the  Revenue 
Department,  specifying  the  periods  at  which  the  several  instalments  of  the  assessment 
are  to  be  discharged)  fixing  the  time  of  payment,  regularly  signed  by  the  Appellants ; 
the  amount  of  monthly  instalments  payable  by  them  on  account  of  the  yearly  revenue 
of  Pergunnah,  Eidilpore,  up  to  the  end  of  Bhadoon,  was  to  be  regulated  and  ascer- 
tained by  local  custom;  and  that,  by  the  custom  of  the  place,  when  no  regular 
kistbundy  had  been  signed,  only  six  anas  in  the  rupee  were  payable  up  to  the  end  of 
that  month,  and  that,  therefore,  the  proportion  of  the  entire  yearly  revenue  which 
would  then  be  payable,  was  six-sixteenths,  or  three-eighths. 

After  the  usual  pleadings  had  been  concluded,  evidence  was  adduced  by  the 
Appellants,  to  prove  the  facts  before  stated,  as  to  the  security-bond, 
the  revenue  assessments,  and  the  payments  of  the  arrears  up  to  Bhadoon. 
They  also  produced  documents,  to  show  that  the  independent  Talooks  of 
their  own  Pergunnah  had  only  been  assessed,  and  payment  made,  of  the  pro- 
portion of  six  anas  to  the  end  of  Bhadoon ;  that  the  Government,  in  oases  where 
security-bonds  had  been  entered  into  under  similar  circumstances  to  that  of  the 
14th  of  July,  1804,  were  in  the  habit  of  proceeding  against  the  securities  for  the 
exoneration  of  the  principal ;  that  the  Board  of  Revenue  had  treated  this  Zemindary 
as  being  in  possession  of  [397]  securities  for  payment  of  arrears ;  and  that  the  Board 
was  in  the  habit  of  postponing  sales,  on  engagements  being  entered  into  for 
payment  of  the  arrears  for  which  they  were  advertised. 

The  Gkjvernment,  by  their  answer,  took  issue  on  these  several  points. 

Various  documents,  and  copies  of  accounts,  kept  in  the  Collector's  oflSce,  were 
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produced  by  the  GoTernment  Vakeel,  in  explanation  of  those  brought  forward  on  the 
part  of  the  Appellants:  he  also  put  in  the  two  decrees  of  the  Sudder  Dewanny 
Adawlut  made  in  February,  1S03. 

The  defendant,  Mohunny  Mohun  Thakoor,  proved  the  deed  of  sale  to  him. 

On  the  2nd  of  December,  1815,  the  suit  came  on  for  decision  before  tlie  Provincial 
Court,  when  the  sitting  Judge  (George  Hatwell,  E^q.)  declared  that  the  estate  in 
queation  had  been  illegally  sold ;  and  it  was  accordingly  decreed,  that  the  Plaintiffs 
(the  present  Appellants),  the  dispossessed  Zemindars  of  the  Pergunnah,  Eidilpore, 
should  obtain  entry  into  their  inheritance;  and  that  the  whole  of  the  costs  should 
be  laid  at  the  Defendants'  (the  Respondents')  responsibility. 

Both  the  Government  and  Mohunny  Mohun  Thakoor  appealed  against  this  decree, 
to  the  Sudder  Dewanny  Adawlut,  and  produced,  in  adition  to  the  evidence  brought 
forward,  various  documents  relating  to  the  revenues  of  the  Zemindary.  They  also 
put  in  a  report,  dated  the  6th  of  February,  1816,  addressed  by  the  Board  of  Revenue 
to  the  Governor-General  in  Council,  respecting  the  Zemindars,  in  which  it  was  ad- 
mitted that  no  regular  tabood  (account  settlement)  or  kistbundy  had  been  executed 
for  the  estate,  but  that  the  monthly  [398]  demand  had  been  regulated,  in  a  great 
measure,  by%  schedule  fixed  by  Mr.  Armstrong  in  1203,  B.  S.  (a.d.  1797),  seventeen 
years  antecedent  to  the  present  occurrence;  according  to  which,  with  some  slight 
variation,  they  had  continued,  and  had  been  paid  without  demur  or  objection.  The 
report  then  proceeded  to  state  the  custom  respecting  the  necessity  for  taking 
kistbundies,  in  the  following  words: — "We  are  ready  to  admit,  that  a  tahood  or 
kistbundy  ought  to  have  been  taken,  although  the  settlement  being  permanent,  this 
form  becomes  the  less  necessary :  but  the  inciuubents  well  knew  what  the  instalment 
was,  and  indeed  paid  it  some  years  without  demur  or  objection.  The  usage  in 
revenue  transactions,  in  the  absence  of  specific  engagements,  is  to  have  recourse  to 
the  rule  of  the  past  and  preceding  years. 

The  Respondents  (the  present  Appellants)  put  in  their  petitions  to  the  Zillah 
Court  of  Bahergunge,  in  1804,  to  oblige  the  Collector  to  explain  the  accounts  of  the 
Sarbarakar  to  them,  pursuant  to  the  directions  of  the  Sudder  Dewanny  Adawlut  of 
the  16th  of  February,  1803. 

On  the  20th  of  December,  1816,  the  cause  came  on  before  the  Sudder  Dewanny 
Adawlut,  when  that  Court,  after  going  very  minutely  into  the  various  circumstances 
of  the  case,  and  the  proceedings  of  the  Provincial  Court  of  Dacca,  observed,  that  it 
was  evident  that  the  accounts  of  the  preceding  years  were  settled  up  to  1211  B.  S. 
agreeably  to  the  Durkhast  of  the  Respondents;  that  a  regular  demand  of 
S.  R.  26,319.  12.  was  made  against  the  estate  up  to  the  end  of  Bhadoon,  from  1211 
to  1219,  B.  S. ;  and  that  the  engagement  filed  by  the  Respondents,  under  the  con- 
viction of  their  having  defaulted,  was  rejected  by  the  Board  of  [389]  Revenue, 
who  were  fully  empowered  to  decide  upon  the  point.  As  to  the  sum,  then,  of 
S.  R.  3711.  12.,  connected  with  the  kists  up  to  the  end  of  Bhadoon,  as  seen  in  the 
engagements  of  the  Respondents,  and  S.  R.  13,210.  12.  with  those  of  Assin  (October) 
and  Eatik  (November)  1219,  which  were  still  undischarged,  and  remained  at  the 
responsibility  of  the  Respondents,  it  was  the  opinion  of  the  Court,  that  the  sale  of 
the  Pergunnah  was  altogether  regular  and  legal ;  that  the  objection  raised  by  the 
Respondents  to  the  disapproval  by  the  Revenue  Board  of  their  engagement  to  pay 
the  just  arrears  of  Government,  twelve  days  after  the  expiration  of  that  which  was 
fixed  upon  for  the  sale,  was  inadmissible  in  a  Court  of  justice ;  that  the  want  of  a 
Kabooliat  or  Kistbundy  could  in  no  shape  bar  out  the  just  demands  of  Government 
for  the  revenue,  because  the  right  in  Government  to  make  the  demand  upon  un- 
exempted  lands  is  indisputable;  that  the  sale  of  an  estate  for  a  non-discharge  of 
the  sums  so  demanded  was,  therefore,  perfectly  just;  and  that  the  desire  to  have 
reversed  a  sale  thus  circumstanced,  upon  the  single  plea  of  the  non-existence  of  a 
Kabooliat  or  Kistbundy,  was  irregular  in  the  extreme. 

It  was,  therefore,  finally  ordered  and  decreed,  that  the  decision  of  the  Fourth 
Judge  of  the  Provincial  Court  of  appeal  for  the  division  of  Dacca,  given  on  the 
2nd  of  Decemljer,  1815,  in  reversal  of  the  sale  of  the  Eidilpore  estate,  be  rendered 
null  and  of  no  effect ;  that  a  decree  Ije  made  out  in  favour  of  the  Appellants ;  and 
that  the  whole  costs  of  suit  in  lioth  Courts  (with  the  exception  of  the  charges  of  the 
P.O.  vii.  161  6 


Digitized  by 


Google 


I  MOOBE  DID.  APP.,  400      KIRT  CHUNDER  ROY  V.  GOVERNMENT  [1837] 

additional  Vakeela  appointed  hj  Mohunny  Mohun  Tbakoor,  one  of  the  then  Appel- 
lants) be  made  payable  by  the  Respondents. 

The  Respondents  (the  present  Appellants),  after  [400]  having  presented  a  peti- 
tion for  a  review  of  the  judgment,  which  was  refused,  appealed  to  His  Majesty  in 
Council,  insisting  that  the  decree  of  the  Sudder  Dewanny  Adawlut  ought  to  be 
reversed,  for  the  following  reasons: — 

I.  Because  the  alleged  arrear  of  revenue  for  which  the  estate  was  sold,  was  not 
justly  due  from  the  Appellants. 

II.  Because  the  arrears  alleged  to  have  become  due  for  the  two  months  imme- 
diately preceding  the  sale  and  subsequent  to  those  in  respect  of  which  the  sale  was 
made,  could  not  be  taken  into  consideration  in  order  to  support  the  legality  of 
that  sale. 

III.  Because  the  sale  of  the  Zemindary  for  the  purpose  of  paying  the  allied 
arrears  of  S.  R.  2499,  due  on  the  engagement  of  June,  1804,  was  not  warranted  by 
the  agreement  between  the  parties. 

IV.  Because  the  Board  of  Revenue  was  bound  by  the  Collector's  acts  in  accepting 
the  security  for  payment  of  the  arrears  for  which  the  estate  was  sold,  and  subse- 
quently of  the  sum  for  which  the  security  was  granted. 

V.  Because  the  amount  of  property  sold  was  excessive,  and  unwarranted  by  the 
Regulations. 

On  the  other  hand  the  Government  insisted  that  the  decree  appealed  from  ought 
to  be  affirmed,  for  the  following  reason : — 

Because  at  the  time  the  sale  in  question  took  place,  there  was  an  outstanding 
arrear  of  revenue  chargeable  against  the  estate,  sufficient  to  authorize  and  sustain 
the  sale. 

And  the  Respondents,  the  Thakoors,  in  like  manner  insisted  on  the  legality  of 
the  decree  of  the  Sudder  Dewanny  Court,  for  the  following  reasons: — 

[401]  I.  Because  at  the  time  when  the  sale  in  question  took  place  there  was  an 
outstanding  arrear  of  revenue  chargeable  against  the  estate,  sufficient  in  law  to 
authorize  and  sustain  the  sale. 

II.  Because  the  purchaser  at  the  time  of  the  sale,  and  at  the  time  he  paid  the 
purchase  money,  had  no  notice  of  the  objections  of  the  former  proprietors  to  such 
a  sale. 

III.  Because  the  requirements  of  the  Regulations  not  being  complied  with  on 
the  part  of  the  Appellants,  so  as  to  prevent  the  sale,  it  could  not  now  be  set  aside. 

Mr.  Miller,  E.C.,  and  Mr.  Wigram,  K.C.,  for  the  Appellants,  contended  that  tlie 
sale  was  illegal,  for  the  reasons  assigned ;  they  also  relied  on  the  circumstance  that 
no  Eabooliat  or  Eistbundy  for  the  payment  of  ih&  monthly  kists  have  been  executed 
by  the  Zemindar;  that  the  sale  was  made,  when  in  fact,  nothing  was  due,  and  was 
within  the  year,  without  special  authority;  that  the  sale  was  excessive  and  oppres- 
sive; and,  lastly,  because  the  arrear  on  account  of  which  the  sale  was  made  was 
not  occasioned  by  the  neglect  of  the  Appellants,  but  the  default  of  their  sureties,  who 
were  alone  liable.  They  referred  to  the  following  Regulations :  I.  a.d.  1793,  sec.  I. 
art  1,  2,  3,  4,  and  6 ;  Reg.  VIII.  a.d.  1793,  sec.  2,  3,  20,  23,  25,  and  26 ;  Reg.  XIV. 
A.D.  1793,  sec.  1,  2,  3,  7,  9,  10,  13,  14,  22,  26,  and  48;  Reg.  III.  A.n.  1794,  sec.  2,  4, 
5,  7,  11,  and  12;  Reg.  V.  A.n.  1796,  sec.  1,  2,  and  3;  Reg.  VII.  a.d.  1799,  sec.  1,  22, 
23,  28,  and  30;  Reg.  I.  a.d.  1801,  sec.  1,  2,  6,  7,  8,  9,  and  11;  and  [402]  cited 
Huri  Kithen  Sing  v.  Munguh  Alt  and  Othert  (4  Ben.  Sud.  Dew.  Reps.  81);  and 
Government  v.  Bheechook  Singh  (3  Ben.  Sud.  Dew.  Reps.  5),  which  latter  case  de- 
cided that  it  is  essential  to  the  validity  of  a  public  sale  that  the  preparatory  notice 
be  accompanied  by  a  translation  in  the  current  language  of  the  country. 

Mr.  Sergeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents,  the  Government. 
Dr.  Lushington,  and  Mr.  G.  Richards,  for  the  Respondents,  the  Thakoors. — The 
Counsel  for  the  Respondents  were  not  called  upon  by  their  Lordships ;  they  directed 
the  attention,  however,  of  the  Court  to  Regulation  V.  a.d.  1812,  sees.  1,  24,  25, 
and  28,  which  they  submitted  was  conclusive  on  the  validity  of  the  sale. 

Mr.  Baron  Parke. — As  this  case  is  represented  to  be  one  of  great  interest  to  a 
numerous  class  of  persons  in  India,  their  Lordships  were  desirous  of  hearing  both 
the  learned  Counsel  for  the  Appellants  before  they  gave  their  decision ;  we  have 
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now  had  the  opportunitj  of  considering  all  the  arguments  which  could  be  adduced 
in  support  of  the  appeal,  and  of  carefully  examining  the  pleadings  and  proceedings 
in  the  native  Courts ;  and  as  we  feel  no  doubt  as  to  the  course  we  ought  to  pursue, 
we  think  it  unnecessary  to  trouble  the  Counsel  for  the  Respondents.  We  are  of 
opinion  that  we  must  recommend  to  His  Majesty  to  affirm  the  decree  of  the  Sudder 
l>ewanny  Adawlut. 

[403]  The  question  is,  whether  the  sale  by  the  East  India  Company  to  Mohunny 
Mohun  Thakoor,  of  the  Zemindary  of  Eidilpore,  was  legal.  Whether,  if  the  Com- 
pany had  a  right  to  sell,  they  used  unnecessary  harshness  towards  the  Appellants  in 
the  exercise  of  that  right,  is  a  point  on  which  it  is  not  within  our  province  to  form 
an  opinion.  That  question  must  depend  upon  the  general  state  of  the  revenue  at 
the  time ;  the  habits  and  dispositions  of  the  people,  and  a  variety  of  considerations 
which  can  have  no  place  in  a  Court  of  justice.  Our  duty  is  to  decide  on  legal 
rights,  and  we  best  discharge  that  duty  when  we  strictly  confine  ourselves  to  its 
performance. 

The  right  of  the  East  India  Company  to  sell  depends  upon  two  points: — ^first, 
whether  there  was  in  this  case  such  an  arrear  of  revenue  as  to  authorize  a  sale: 
and  secondly,  if  there  was,  whether  the  entire  Zemindary  could  be  sold,  in  order  to 
satisfy  that  arrear. 

The  law  on  this  subject  is  contained  in  the  Regulations,  and  is  very  clearly  and 
distinctly  expressed. 

The  first  of  these  to  which  it  is  material  to  advert,  is  Regulation  XIY.  a.d.  1793. 
That  Regulation  recites  the  importance  of  arming  the  Collector  with  power  to  enforce 
the  discharge  of  the  annual  revenue,  without  the  assistance  of  the  Courts  of  justice; 
making  those  officers  responsible  to  the  parties  for  the  due  exercise  of  their  powers. 
In  sec.  1,  it  states  that  as  the  Collectors  have  in  their  possession  the  engagements  of 
the  proprietors  and  farmers,  specifying  the  amount  of  the  annual  revenue  they  have 
agreed  to  pay,  with  the  monthly  proportions  in  which  it  is  to  be  discharged,  the 
CoUectors  cannot  suffer  by  unjust  prosecutions:  and  on  the  other  hand  the  pro- 
prietors and  farmers  will  be  able  to  prevent  the  powers  of  the  [404]  Collectors  being 
exercised  to  their  detriment,  by  performing  punctually  the  engagements  they  have 
entered  into  with  the  public.  It  then  proceeds  to  enact,  that  if  the  whole,  or  a  portion 
of  the  kist,  or  instalment,  payable  in  any  month,  by  a  proprietor  or  farmer  of  land, 
(hall  remain  undischarged  on  the  first  of  the  following  month,  the  sum  so  remaining 
unpaid  shall  be  considered  as  an  arrear  of  revenue  (sec.  2).  The  Regulation  then 
specifies  the  powers  with  which  the  Collectors  are  armed  for  the  recovery  of  arrears, 
bj  causing  the  defaulter  to  be  confined,  and  appointing  an  Ameen,  or  Receiver 
(sees.  3,  4,  6,  6,  etc.).  And  by  the  13th  section,  at  the  end  of  the  year,  if  an  arrear 
shall  remain  due,  the  Collector  is  to  communicate  the  amount  to  the  Board  of 
Revenue,  who  are  to  report  to  the  Governor-General,  and  recommend  the  sale  of  such 
a  portion  of  the  estate  of  the  defaulter  as  may  be  sufficient  for  the  liquidation  of  the 
smount:  but  lands  are  not  to  be  sold,  in  any  case,  without  the  sanction  of  the 
Governor-General  in  Council.  By  Reg.  VII.  a.d.  1799,  sec.  23,  if  the  balance  due  to 
Government  is  not  liquidated  by  the  close  of  the  year,  the  Board  of  Revenue  is  to 
report  to  the  Governor-General  in  Council,  and  recommend  the  sale  of  the  lands,  or 
such  portion  as  may  be  necessary  to  discharge  the  amount  due.  But  no  part  of  that 
Begttlation  is  to  he  construed  to  preclude  the  Governor-General  in  Council  from 
ordering  a  sale  of  land  within  the  current  revenue  year,  in  any  particular  case 
wherein  he  may  judge  it  proper  to  order  such  a  sale  within  a  year  (sec.  23,  cl.  5).  If 
the  sale  of  lands  is  ordered  at  Calcutta,  security  to  contest  the  claim  must  be  given 
to  the  Collector  eight  days  prior  to  the  [405]  day  fixed  for  the  sale,  of  which  day 
proclamation  is  to  be  made,  not  less  than  a  month  before. 

From  these  Regulations,  it  is  clear  that  the  Governor-General  in  Council  may 
legalty  order  a  sale  for  the  arrears  of  a  monthly  instalment  before  the  close  of  the 
Tear;  but,  in  order  to  warrant  that  act,  there  must  be  an  arrear  of  a  previous  year, 
or  of  a  monthly  instalment. 

It  is  said,  for  the  Appellants,  that  there  can  be  no  such  monthly  instalment, 
nnlesB  there  be  a  written  engagement,  or  Eistbundy,  signed  or  recognized  by  the 
Zemindar,  specifying  such  instalment,  as  well  as  some  instrument  agreeing  for  the 
annual  amount ;  and  much  stress  is  now  laid  on  this  objection,  although  it  was  not 
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brought  forward  in  the  Provincial  Court.  There  is  no  doubt  that  it  is  most  desirable 
that  the  Collectors  should  take,  in  every  instance,  a  written  engagement,  signed  by 
the  parties  to  be  charged.  It  appears,  by  the  recital  in  Reg.  XIV.  a.d.  1793,  that 
it  is  intended  that  he  should  do  so,  for  his  own  protection  from  vexatious  suits; 
and,  unquestionably,  he  ought  to  do  it  for  the  benefit  of  the  Zemindars  also:  but 
although  such  an  instrument  was  supposed  by  the  Governor-General  in  Council,  in 
enacting  that  Regulation,  to  be  likely  to  exist,  its  existence  is  not  made,  either 
expressly  or  by  implication,  a  condition  precedent  to  the  right  to  enforce  the  pay- 
ment of  the  revenue  by  monthly  instalments.  If  the  annual  amount  of  revenue  be 
fixed,  and  agreed  for  by  the  Zemindar,  though  not  in  writing,  to  be  paid  by  certain 
ascertained  monthly  instalments,  the  powers  given  by  the  Regulation  attach.  The 
kist  or  instalment,  in  such  case  is  "  payable  monthly,"  within  the  provisions  of  the 
Regulations  of  1793 ;  upon  this  point,  the  decrees  of  [406]  the  Provincial  Court  and 
the  Sudder  Dewanny  Court  agree.  The  Judges  of  both  consider  that  the  want  of 
a  written  instrument  constitutes  no  objection,  provided  the  monthly  instalments  be 
fixed  and  determined,  though  those  Courts  differed  in  opinion  upon  the  facts  as  to 
existence,  in  this  particular  case,  of  that  certainty  in  the  amount  of  the  monthly 
payment  which  is  an  essential  requisite,  in  order  to  authorisse  a  sale  within  the  year. 

If  that  requisite  be  complied  with,  and  an  arrear  exists,  the  portion  of  the 
Regulations  to  which  I  have  referred  clearly  authorizes  a  sede,  by  the  Govemor- 
Greneral  in  Council,  within  the  year.  Now,  the  question  is,  does  this  R^ulation 
authorize  a  sale  of  the  whole  Zemindary,  or  only  of  such  a  part  as  may  be  reasonably 
sufficient  to  satisfy  the  arrears ;  that  is,  if  more  than  such  a  portion  be  sold,  is  the 
sale  invalid,  and  does  the  purchaser  acquire  no  title?  A  short  consideration  of  other 
portions  of  the  Code  of  Regulations  will  place  the  point  beyond  doubt. 

We  have  before  seen,  that  the  Collectors  are  to  recommend  a  sale  of  such  a  por- 
tion only  as  may  be  8u£ficient  to  raise  the  arrear.  But,  by  Regulation  III.  a.d.  1794, 
sec.  6,  the  Board  of  Revenue  may  cause  the  lands  so  specified  to  be  sold,  or  any  other 
lands  which  they  may  deem  it  preferable  to  dispose  of.  By  Regulation  I.  a.d.  1801, 
sec.  6,  the  unqualified  operation  of  the  rules  as  to  the  selection  of  such  portion  of 
the  lands  of  the  defaulter  as  may  appear  to  be  sufficient,  is  said  to  have  operated 
prejudiciaUy  to  the  public  interests,  as  well  as  those  of  the  proprietors  themselves ; 
and  where  the  jumma,  or  amount  of  revenue  assessed,  does  not  exceed  500  rupees, 
the  Board  is  authorized  to  sell  the  entire  [407]  estate;  and  where  it  exceeds  that 
sum,  they  may  still  sell  the  whole :  when  from  the  best  information  they  can  obtain 
of  the  value,  the  surplus  over  the  arrear  is  likely  to  be  inconsiderable. 

If  the  provisions  of  the  Regulations  had  stopped  here  it  might  well  have  been 
doubted  whether  the  intention  was  not  to  vest  a  discretion  in  the  Revenue  Board 
not  capable  of  being  impeached  by  a  suit  in  the  Courts,  to  set  aside  a  sale  made  by 
them,  and  invalidate  the  title  of  the  purchaser ;  though  it  seems  to  have  been  the 
opinion  of  the  Court  of  Sudder  Dewanny,  in  the  case  cited  from  the  3rd  Ben.  Sud. 
Dew.  Rep.,  p.  5,  that  a  sale  effected  before  1812  could  be  set  aside  on  that  ground ;  but 
all  doubt  on  this  question  is  removed  by  the  enactments  of  Reg.  V.  a.d.  1812,  sec.  24. 
which  expressly  declares :  "  That  the  consideration  of,  and  decision  on,  the  ex- 
pediency of  selling  the  entire  estate,  or  of  disposing,  in  the  first  instance,  of  any 
particular  part  of  it,  is  hereby  declared  to  reside  in  the  Board  of  Revenue  and  Board 
of  Commissioners  respectively,  subject  to  the  control  exercised  by  the  Government, 
in  its  executive  capacity,  in  matters  connected  with  the  public  revenue."  Then,  by 
sec.  25,  it  proceeds  to  enact  that,  "  No  means  existing  by  which  any  certain  or  accu- 
rate computation  can  be  formed  a  priori  of  the  real  value  of  any  estate  or  portion 
of  estate,  which  may  be  exposed  to  sale,  for  the  recovery  of  arrears  of  public  assess- 
ment, or  of  the  adequacy  of  the  price  which  may  be  offered  for  such  estate,  or  portion 
of  estate,  it  is  hereby  declared,  that  sales  made  at  public  auction,  for  that  purpose, 
are  not  liable  to  be  annulled  by  the  Courts  of  Judicature,  on  the  ground  that  the 
proceeds  of  the  sales  have  materially  exceeded  the  amount  of  the  [^08]  arrears  due 
from  the  proprietor  of  the  lands  to  Government.  The  Board  of  Revenue  and  Board 
of  Commissioners  will  be  guided,  in  cases  of  that  nature,  by  tiieir  own  discretion ; 
subject,  of  course,  to  any  instructions  with  which  they  may  at  any  time  be  furnished 
by  the  Governor-General  in  Council." 

It  would  be  difficult  to  find  language  better  calculated  to  do  awav  with  all  objeo- 
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tions,  on  the  ground  of  excess,  as  to  the  validity  of  sales  made  by  order  of  the  Revenue 
Board,  under  the  sanction  of  the  Governor-General,  where  an  arrear  existed ;  and  it 
is  impossible  to  denj  that  such  a  provision  is  founded  on  just  views  of  convenience 
and  policy :  for  if  sales  were  to  be  questioned,  and  conveyances  annulled,  by  Courts 
of  Judicature,  on  the  ground  that  too  much  had  been  ordered  to  be  sold,  according 
to  their  view  of  the  value  of  the  estate,  no  title  would  be  safe,  no  purchaser  would  be 
sure  of  holding  his  estate;  for  nothing  could  be  more  doubtful  and  uncertain  than 
the  determination  of  questions  of  probable  value  by  the  Judges  of  the  Native  Courts. 
All  this  mischief  is  obviated  by  the  above  Regulation  of  1812,  by  which  the  discretion 
as  to  qiumtiim  is  vested  in  the  Board  of  Revenue;  and  sales  by  puUic  auction,  under 
their  authority,  are  rendered  absolutely  secure  from  all  objection  as  to  excess. 

The  law,  therefore,  is  clear,  that  if  there  be  an  arrear  of  the  annual  assessment, 
or  of  a  fixed  monthly  Kiat,  or  instalment,  of  that  assessment  unpaid  on  the  first  day 
of  the  following  month,  the  Governor-General  in  Council  may  order  a  sale,  and  the 
Board  of  Revenue  may  direct  the  whole  estate  of  the  defaulting  Zemindar  to  be  sold. 
That  this  is  the  law,  is  distinctly  admitted  by  the  Appellants  themselves ;  who  in  their 
answers  [409]  to  the  reasons  of  appeal,  acknowledge  that,  if  there  be  a  single 
defaulted  rupee,  the  authorities  may  dispose  of  the  estate ;  always  provided  that  there 
be  a  just  demand  by  the  Government,  and  the  Zemindar  refuse  to  answer  it. 

It  remains  for  us  to  apply  the  law  to  the  facts  of  this  case. 

And,  first,  that  a  sale  was  ordered  by  the  Governor-General  in  Council,  is  un- 
doubted. This  fact  has  not  been  questioned  in  either  of  the  Courts  below ;  nor  can 
the  point  be  now  raised,  that  the  Governor-Gfeneral  ought  to  have  assigned  some 
special  reason  for  the  sale.  If  such  an  objection  could  be  tenable  under  any  circum- 
stances, it  cannot  be  allowed  at  this  late  stage;  inasmuch  as  if  it  had  been  urged 
in  the  Court  below,  it  might  have  been  at  once  disposed  of  by  proof  of  the  fact,  that 
there  were  such  reasons,  and  that  they  were  assigned  in  the  order. 

The  only  remaining  question  of  fact  is,  whether  there  was  an  arrear  of  a  fixed 
annual  assessment,  or  of  a  fixed  monthly  instalment  of  such  assessment.  That  the 
Zemindary  of  Eidilpore  was  assessed  at  the  annual  jvmmia  of  S.  R.  54,996.  16.,  is 
undoubted.  The  ancestors  of  the  Appellants,  at  the  time  of  the  annual  settlement, 
gave  a  Dwkhast  for  that  amount :  the  Appellant  stated  the  same  amount  as  annually 
due,  in  a  petition  to  the  Collector,  in  1811 ;  and  the  first  fact  asserted  in  the  Appel- 
lants' petition  to  the  Governor-General  is,  that  such  was  th.e  amount  of  the  assessment, 
and  there  is  no  contradictory  evidence  or  question  raised  on  that  head. 

Was  this  payable  by  fixed  monthly  instalments? 

It  was  contended,  on  the  part  of  the  Appellants,  that  in  the  absence  of  a  written 
document,  (which,  in  the  [410]  Sudder  Dewanny,  but  not  in  the  Court  below,  thoy 
considered  to  be  necessary),  the  custom  was  for  six  anas  out  of  each  rupee,  or  three- 
eighths  of  the  entire  annual  revenues,  to  become  due  in  the  month  of  Bhadoon 
(September),  and  that  on  that  supposition  nothing  was  in  arrear  at  the  time  of  the 
sale,  which  took  place  on  the  16th  of  November,  1812.  If  we  assume  this  mode  of 
calculation,  it  appears  still  that  there  was  a  small  arrear  of  revenue,  botti  at  the 
time  of  the  proclamation,  for  sale,  (the  26th  of  October,  1812),  and  on  the  25th  Katik 
(9th  of  November),  the  last  day  on  which,  according  to  that  proclamation,  the 
arrears  were  receivable  at  the  Collector's  Treasury.  The  sum  due  in  Bhadoon  would, 
on  the  six-ana  calculation,  be  S.  R.  20,623.  13.  10|. ;  and  it  appears  by  the  Treasury 
receipts,  that  before  the  25th  Katik  (9th  of  Nov.),  S.  R.  20,109  only  were  actually 
received,  which  would  leave  a  balance  of  S  .R.  514;  but  on  the  18th  of  November 
there  were  paid  S.  R.  2,499,  or,  according  to  the  extracts  of  Books  of  the  Collector's 
proceedings,  S.  R.  2,400,  though  the  latter  is,  probably,  a  mistake ;  and  the  Collector 
is  admitted  to  have  had  orders  from  the  Government  to  receive  cash  for  arrears, 
even  after  the  day  mentioned  in  the  advertisments ;  and,  therefore,  if  this  sum  of 
S.  R.  2,499  was  received  in  part  on  account  of  the  arrears  of  Bhadoon,  it  might  be 
very  questionable,  if  after  that  receipt,  and  the  notification  of  it  to  llie  Board  of 
Bevenue,  which  arrived  on  the  16th  of  November,  the  day  appointed,  the  sale  would 
be  legal,  so  far  as  it  depended  upon  the  arrears  due  in  Bhadoon  (which,  as  it  will 
subsequently  appear,  it  does  not).  But  if  a  portion  of  the  S.  R.  2,499  is  to  be 
applied  to  discharge  the  arrears  of  the  annual  revenue  due  in  Bhadoon,  then  another 
difficulty  [411]  arises ;  there  would  be  an  arrear  of  a  portion  of  the  instalment  for 
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three  months  payable  upon  the  engagement  entered  into  by  the  Appellants  to  Govern- 
ment on  the  14th  of  July,  1804,  and  the  sale  of  the  Zemindary  would  be  lawful  for 
this  arrear,  if  the  Appellants  were  bound  by  that  engagement.  It  was  subscribed 
by  them  ;  it  admitted  the  arrears  then  due  to  be  S.  R.  102,902.  3.  12f.,  it  specified 
the  mode  of  payment  from  1211  to  1219,  B.S.,  inclusive,  to  be  833  rupees  for  all 
the  months  in  the  year  except  the  last  These  monthly  payments  -were,  at  all  events, 
fixed  and  ascertained,  and  there  can  be  no  question,  that  Government  did  not  forego 
the  right  of  selling  the  Zemindary,  if  default  should  be  made  in  paying  these  instal- 
ments, by  taking,  as  they  did,  a  Bond  with  sureties,  by  which  the  estates  of  the  sureties 
also  were  rendered  liable  for  the  due  payment. 

But  it  is  said,  on  behalf  of  the  Appellants,  that  they  were  not  bound  by  their 
engagements  of  July,  1804,  because  it  was  obtained  by  a  sort  of  duress,  namely, 
the  threat  of  an  illegal  sale  of  the  Zemindary  for  the  whole  arrear  of  a  lac  of  rupees 
and  upwards,  due  at  that  time.  It  is  unnecessary  to  enter  into  the  details  of  that 
transaction.  If  the  sale  was  not  legal,  the  Zemindar  should  have  questioned 
it  at  that  time,  in  due  course  of  law.  They  did  not  choose  to  do  so, 
but  entered  into  an  engagement  with  the  Government  to  pay  the  arrear  in  ten  years, 
by  which  they  waived  all  question  as  to  the  arrear  being  really  due,  in  consideration 
of  a  great  extension  of  the  time  of  payment,  unaccompanied  by  any  charge  of 
interest.  With  that  engagement  they  complied  for  seven  years  and  upwards,  and  it 
is  quite  impossible  for  any  Court  [412]  of  justice  to  allow  such  a  transaction  to  be 
now  impeached  and  set  side. 

But  independently  of  these  considerations,  from  which  it  appears  that  there 
must  have  been  an  arrear  of  revenue  to  authorize  a  sale,  even  supposing  the  six-ana 
custom  of  computation  to  apply,  their  Lordships  have  no  doubt  but  that  the  view 
taken  of  the  case  by  the  Sudder  Dewanny  Adawlut  was  correct.  Although  there  were 
variations  in  the  monthly  instalments  during  the  early  part  of  the  time,  in  which 
the  Zemindary  was  under  the  management  of  the  Appellants,  namely,  from  1211 
to  1219,  B.S.  (a.d.  1804  to  1812),  yet  for  the  seven  last  years  the  sum  demanded,  up 
to  the  end  of  Bhadoon,  was  always  S.  R.  26,319.  12.,  and  the  several  monthly  pay- 
ments, composing  that  sum,  according  to  the  tovrjees,  or  monthly  accounts,  except 
in  the  year  1216,  corresponded  exactly:  and  the  Kittbundy  in  the  Government 
Office,  for  that  year,  agreed  with  the  towjeet  for  the  other  years ;  so  that  there  was 
ample  proof  of  a  constant  course  of  uniform  payment  by  fixed  monthly  instalments 
for  seven  years,  forming  abundant  evidence  of  an  agreement  between  the  Govern- 
ment and  the  Zemindars  for  payment  of  these  instalments. 

On  this  view  of  the  case,  there  was  an  arrear  of  the  revenue  due  at  Bhadoon  1219, 
B.S.,  the  date  of  the  proclamation  of  sale,  of  upwards  of  S.  R.  10,000 ;  and  at  the  time 
of  the  sale  itself,  there  was  still  an  arrear  of  S.  R.  6,210.  12.,  comprising  three 
monthly  instalments  of  the  old  arrears,  if  those  instalments  are  not  to  be  taken  to 
have  been  paid  by  the  sum  of  S.  R.  2,499  on  the  12th  of  November,  and  if  they  were, 
then  the  whole  of  the  arrear  of  S.  R.  6,210.  12.  was  for  the  revenue  of  1219,  B.S.  up  to 
that  month. 

[413]  The  argument  for  the  Appellants,  that  this  arrear  must  be  considered  as 
having  been   paid,   because  the   Collector   received   on   the   12th     of   November, 

II  security  for  this  sum  payable  on  the  28th,  cannot  avail  them.  The 
duty  of  the  Collector  was  to  receive  in  cash,  and  it  is  clear  from  his 
letter  to  the  Board  of  the  12th  of  November,  1812,  that  he  under- 
stood his  duty,  and  took  the  engagement  subject  to  the  approbation  of  the  Board. 
If,  as  suggested,  he  assured  the  Zemindars  that  they  had  saved  their  estate,  he  went 
beyond  his  authority ;  but  it  is  not  improbable  that  he  meant  merely  to  hold  out  to 
them  the  hope  that  the  security  would  be  accepted,  in  which  case  no  sale  would  have 
taken  place.  This,  unfortunately  for  the  Appellants,  for  reasons  into  which  we 
cannot  inquire,  the  Grovernment  declined  to  do. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  sale  was,  in  point  of  law, 
valid,  and  the  title  of  the  purchaser  unimpeached ;  and  will,  therefore,  advise  Hia 
Majesty  to  affirm  the  decree  of  the  Sudder  Dewanny  Adawlut,  and  with  costs. 
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[414]  NUNDRAM  DYARAM,  and  Others,— Appellants ;  DULA-BHAEE  KUR- 
PARAM, and  Others, — Respondents  [February  13,  1837]. 
On  appeal  from  the  Svdder  Dewanny  Adawlut  of  Bombay. 

The  Bombay  Regulation  I.  a.d.  1800,  sec.  13,  limiting  the  right  of  action  to 
twelve  years,  includes  suits  on  account  of  land  as  well  as  personal  actions. 

Where,  therefore,  a  suit  was  instituted  for  the  share  of  certain  lands,  some  of 
which  were  attached  to  the  hereditary  office  of  Desaye,  and  no  satisfactory 
proof  was  given  that  any  demand  had  been  made  in  respect  thereof  within 
that  period,  the  right  of  action  was  held  to  be  absolutely  barred. 

On  the  28th  of  April,  1820,  the  Appellants  filed  their  plaint  in  the  Zillah  Court 
of  Eaira,  against  the  Respondents  and  two  other  persons,  as  Defendants,  to  recover 
a  moiety  or  half-share  of  certain  heritable  property,  consisting  of  the  following 
particulars:  First,  the  share  of  the  produce  of  several  villages  in  Pergunnah, 
Thanna,  attached  to  a  certain  hereditary  revenue  office  under  the  Mahratta  Govern- 
ment, called  Desaye.  Second,  the  income  of  land  assigned  by  Government  for  the 
support  of  village  officers,  known  as  pussaita  land  (lands  of  which  the  Government 
share  of  the  revenues  is  assigned  to  district  and  village  officers,  and  to  Brahmins, 
or  for  the  support  of  Temples  or  Colleges,  and  residences  of  religious  persons,  etc.). 
Third,  the  village  of  Jhaleea  in  enam  (gift  or  grant  from  the  Government).  And, 
fourth,  a  portion  of  the  sayer  duties  or  inland  customs  and  taxes  of  the  village  of 
Ulleena.  The  entire  income  or  yearly  produce  of  the  one-half  share  of  the  several 
descriptions  of  property  mentioned  in  the  plaint,  was  stated  by  the  Appellants  to 
amount  to  the  sum  of  rupees  1,130.  2. 

The  Defendants  (the  Respondents)  were,  at  and  prior  to  the  time  of  filing  the 
plaint,  in  exclusive  possession  of  the  entire  estate.  The  district  within  [416]  which 
the  property  was  situated  became  part  of  the  British  territories  in  India  in  1817, 
previously  to  which  it  was  under  the  Guicowar  (Jovernment. 

The  title  set  up  by  the  Appellants  to  the  subject  of  the  suit  was,  that  the  whole 
of  the  estate  in  question  formerly  belonged  to  one  Koober-das,  who  held  the  office 
of  Desaye,  and  was  the  conunon  ancestor  of  the  Appellants  and  the  Respondents. 
By  the  Genealogical  table  filed  by  the  Appellants,  it  appeared  that  Koober-das  had 
three  sons,  Hurjewnn,  who  died  without  issue,  Bhokun-das,  and  Chuttoorbhoojdas : 
that  the  Appellant,  Nundram,  claimed  as  the  fifth,  and  the  other  Appellants  as  the 
sixth  in  descent  from  Koober-das  through  Bhookun-das,  and  that  the  Defendants 
were  the  third  and  fourth  in  descent  through  Chuttoorbhooj-das. 

At  a  very  remote  period,  and  prior  to  the  year  1765,  Bhookun-das,  or  his  im- 
mediate descendants,  quitted  the  place  of  their  birth,  and  the  district  within  which 
the  office  of  Desaye  was  exercised  and  settled  at  Surat 

The  Respondents,  by  their  answers  to  the  plaint,  and  by  their  rejoinder,  denied 
the  right  of  the  Appellants  to  the  share  claimed  by  them  in  the  property  in  dispute, 
and  insisted  that  the  ancestors  of  the  parties,  at  a  remote  period,  entered  into  an 
agreement  in  writing,  which  had  been  lost  or  destroyed,  that  the  ancestors  and  family 
of  the  Appellants  should  receive  from  those  of  the  Defendants,  out  of  the  revenue 
and  income  of  the  property,  a  fixed  yearly  sum  of  twenty  rupees,  and  that  this  sum 
had  been  received  and  paid  for  a  period  of  ninety  years,  and  the  Respondents  after- 
wards produced  divers  receipts  in  confirmation  of  this  statement. 

[416]  The  office  of  Desaye,  to  which  the  greater  part  of  the  property  was  attached, 
is  an  office  under  the  Mahratta  Government,  requiring  a  performance  of  various 
public  duties  connected  with  the  land  revenue.  Every  sharer  in  the  profits  of  the 
oflBce  is  liable  to  be  called  upon  to  perform  those  duties.  The  ancestors  of  the 
Appellants,  by  removing  from  Ulleena,  and  placing  themselves  in  domicile  at  Surat, 
were  beyond  the  reach  of  that  liability,  and  avoided  the  fines  and  other  expenses 
attending  the  preservation  of  the  family  estate  during  times  of  trouble  and  of  change 
of  Government. 

Upon  the  trial  in  the  Zillah  Court,  the  Respondents  produced  eight  receipts, 
smne  of  them  appearing  to  be  signed  by  the  ancestors  of  the  Appellants,  and  others 
\n  the  Appellant,  Nundram  Dvaram.  for  sums  received  bv  the  parties  on  account 
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of  the  twenty  rupees  per  annum,  mentioned  in  the  pleadings  as  the  fixed  annual 
payment  to  which  the  Appellant's  branch  of  the  family  of  Koober-das  was  entitled. 
Two  of  these  receipts,  both  dated  Sumvut  1851  (a.d.  1796),  were  signed  by  the  Ap- 
pellant, Nundram,  and  his  signature  was  deposed  to  by  two  of  the  attesting  witnesses, 
who  were  examined  on  the  part  of  the  Respondents.  These  receipts  recognize  the 
sum  of  twenty  rupees  per  annum  as  a  fixed  and  regular  payment. 

On  the  20th  of  November,  1821,  the  Zillah  Court  considering  that  the  Appellants 
were  clearly  eetAblished  to  be  joint  descendants  with  the  Respondents,  of  Koober- 
das,  and  that  the  receipts  and  evidence  adduced  by  the  Respondents  were  not  entitled 
to  credit,  pronounced  its  decree  in  favour  of  the  Appellants,  and  ordered  that  the 
costs  should  be  borne  by  the  Respondents. 

[417]  From  this  decree  Dula-Bhaee  Eurparam,  and  the  other  Respondents, 
appealed  to  the  Sudder  Adawlut  at  Bombay. 

The  ordinary  pleadings  upon  appeal  having  been  filed  by  the  respective  parties, 
the  present  Appellants,  who  were  Respondents  in  the  Sudder  Adawlut,  examined 
two  additional  witnesses,  for  the  purpose  of  proving  payments  to  them  of  two  sums 
of  money  on  account  of  their  share  of  the  general  fees  of  the  office  of  Desaye. 

On  the  6th  of  July,  1822,  the  Sudder  Adawlut  gave  judgment  in  the  appeal.  The 
Court  expressed  its  opinion  to  be,  that  at  so  remote  a  period  it  was  too  late  to  think 
of  disturbing  a  possession,  which  neither  the  present  Appellants  nor  their  ancestors, 
for  at  least  three  generations,  had  done  anything  to  uphold ;  merely  on  account  of 
the  descent  from  a  common  ancestor;  but  that,  as  the  revenue  of  the  village  of 
Jhaleea  rested  on  somewhat  different  grounds,  and  that  some  of  the  pusssaita  land 
might  also  have  come  into  the  possession  of  the  family  by  purchase,  and  thus  far 
would  be  of  the  same  description  of  property  as  the  free  lands  of  Jhaleea  (that  is, 
not  held  nor  possessed  in  virtue  of  the  ofiice  of  Desaye) :  it  was  ordered,  that  the 
decree  of  the  Zillah  Court  be  reversed,  and  the  suit  of  the  present  Appellants  dis- 
missed, but  without  prejudice  to  any  suit  they  might  be  induced  to  file  for  recovery 
of  a  share  in  the  free  lands  of  Jhaleea,  or  of  any  of  the  pussaita-  land  which  might  have 
been  purchased  independent  of  the  office  of  Desaye,  or  for  the  recovery  of  any  other 
private  rights  inheritable  by  them  under  the  Regulations. 

From  this  decree  the  present  Appellants  (the  [418]  original  Plaintiffs  in  the  suit) 
appealed  to  His  Majesty  in  Council,  relying  on  the  following  reasons:  — 

I.  That  the  title  of  the  Appellants  to  the  whole  of  the  property  claimed  by  their 
plaint  was  satisfactorily  established,  and  was  not  barred  by  any  law  of  limitations 
applicable  to  the  case. 

II.  That  no  evidence  was  adduced  by  the  Respondents  to  prove  the  alleged  release 
of  the  undisputed  rights  of  the  Appellants'  ancestors  for  the  payment  of  twenty 
rupees  a  year. 

III.  That  the  Appellants  never  acknowledged  that  they  were  not  in  possession  of 
the  emoluments  of  the  office  of  Desaye;  and  it  was  not  necessary,  to  constitute  a 
legal  right  to  a  share  of  these  emoluments,  that  every  member  of  a  Family  should 
actually  exercise  the  office. 

The  Respondents,  on  the  other  hand,  submitted  that  the  decree  of  the  Sudder 
Adawlut  ought  to  be  affirmed,  and  the  appeal  dismissed,  for  the  following  reasons : — 

I.  Because,  under  the  Bombay  Regulations,  the  alleged  claim  and  title  of  the 
Appellants  was  barred  by  lapse  of  time. 

II.  Because,  as  to  such  portions  of  the  property  specified  in  the  plaint  as  belonged 
to  the  office  of  Desaye,  a  strong  presumption  (not  rebutted  by  the  Appellants)  arose 
from  the  evidence,  and  the  nature  of  the  office,  that  the  ancestors  of  the  Appellants, 
at  a  remote  period,  relinquished  the  share  which  might  have  devolved  upon  them  by 
inheritance,  in  consideration  of  a  fixed  annual  payment. 

III.  Because,  as  t»  such  portion  of  the  property  specified  in  the  plaint  as  did  not 
belong  to  the  office  of  Desaye,  there  was  no  evidence  of  its  having  formed  [419]  a 
part  of  the  estate  which  descended  from  Koober-das,  the  common  ancestor. 

Mr.  Miller,  K.C.,  and  Mr.  Wigram,  K.C.,  for  the  Appellants.  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents. 

Mr.  Baron  Parke. — There  does  not  appear  to  have  been  any  recognition  of  the 
Appellants'  title,  or  any  payment  on  account  of  the  lands  in  question  within  twelve 
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yean,  the  period  limited  by  sec.  13  of  Reg.  I.  a.d.  1800.  By  that  section,  "  The 
Judge  is  prohibited  hearing,  trying,  or  determining  the  merits  of  any  suit  what- 
ever, against  any  person  or  persons,  if  the  cause  of  action  shall  have  arisen  twelve 
years  before  any  suit  shall  have  been  commenced  on  account  of  it :  unless  the  Com- 
plainant can  show,  by  clear  and  positive  proof,  that  he  had  demanded  the  money, 
or  that  he  directly  preferred  his  claim  within  that  period,  for  the  matter  in  dispute, 
to  a  C!ourt  of  competent  jurisdiction,  to  try  the  demand,  and  assign  satisfactory 
reason  to  the  Court  why  he  did  not  proceed  in  the  suit :  or  that  either  from  minority 
or  other  good  and  sufficient  cause,  he  had  been  precluded  from  obtaining  redress." 
This  is  a  sufficient  bar  to  the  Appellant's  right,  if  they  ever  had  any,  to  recover. 

Of  the  two  witnesses  produced  before  the  Sudder  Adawlut,  one  only  speaks  to  any 
payment  being  made  to  the  Appellants,  and  that  Court,  as  we  think  very  properly, 
discredited  his  testimony.  The  judgment  of  the  Court  below  must  be  affirmed  with 
costs. 

[See  now  Indian  Limitation  Act  (XY.  of  1877).] 


[420]  PETAMBER  UAmK-JEE,— Appellant ;  MOTEE-CHUND  MANIK-JEE,— 

Retpondent »  [May  16,  1837]. 

On  (appeal  from  the  Svdder  Dewanny  Court  of  Bombay. 

On  a  question  whether  a  sub-partnership  had  been  entered  into;  the  validity 
of  which  depended  on  an  instrument  produced  in  evidence  in  the  Court 
below;  and  upon  inspection,  as  well  as  the  evidence  in  support  of  it,  pro- 
nounced tc  be  invalid;  the  Judicial  Committee,  in  confirming  the  judgment 
of  both  Courts  below,  were  of  opinion,  that  they  were  concluded  under  the  cir- 
cumstances of  the  case,  from  entering  upon  the  examination  of  the  instru- 
ment itself,  though  they  fully  concurred  in  the  opinion  expressed  by  the 
Judge  of  the  Zillah  Court,  and  dismissed  the  appeal  with  costs. 

This  was  an  appeal  from  a  judgment  of  the  Sudder  Adawlut  of  Bombay,  affirming 
a  decree  of  the  Zillah  Court  of  Kaira,  whereby  the  suit  of  the  present  Appellant,  who 
was  the  Plaintiff  in  the  Zillah  Court,  was  dismissed  with  costs. 

The  real  issue  in  the  suit  was,  whether  a  sub-partnership  existed  between  the 
Respondent  and  the  Appellant  in  respect  of  a  certain  share  belonging 
to  the  Appellant  in  a  banking  ccncem  at  Baroda,  which  was  estab- 
lished in  the  year  a.d.  1806,  and  closed  its  affairs  in  the  year  a.d. 
1823.  The  Appellant's  claim  upon  the  Respondent  (founded  on  the 
allied  sub-partnership)  was  for  the  share  of  the  debts  and  losses  of  the  concern, 
which  the  Appellant  had  either  paid,  or  for  which  he  was  responsible.  The  Respon- 
dent denied  the  existence  of  the  sub-partnership,  and  the  Zillah  Court  of  Eaira,  in 
the  first  instance,  and  [421]  afterwards  the  Sudder  Adawlut  of  Bombay  upon  appeal, 
decided  that  the  Appellant  had  failed  to  establish  it  by  evidence. 

The  Appellant's  plaint  was  filed  in  the  Zillah  Court  of  Eaira,  on  the  Ist  of  March, 
1824 ;  it  set  forth  that  the  Appellant  and  one  Rutun-jee  Kahan-das  established  a 
Bank  at  Baroda  on  the  23rd  of  October,  1805,  in  which  they  had  equal  shares,  the 
business  of  the  concern  being  carried  on  in  the  name  of  Nursai  Bhaee,  the  Appel- 
lant's son ;  that  from  the  day  the  Bank  was  established  the  Respondent  took  one-half 
of  the  Appellant's  share,  and  advanced  five  hundred  rupees,  which  sum  it  was  alleged 
was  entered  in  the  Books  of  the  Appellant's  firm  at  the  village  Dakoor.  It  further 
alleged  that,  in  consequence  of  the  Respondent's  refusal  to  contribute  his  share  of  the 
losses  sustained  by  the  concern,  the  business  of  the  Bank  was  stopped  on  the  2nd  of 

•  Present :  Members  of  the  Judicial  Committee, — ^Lord  Wynford,  Lord  Brougham, 
Mr.  Justice  Bosanquet,  and  the  Chief  Judge  of  the  Court  of  Bankruptcy. 

Privy  Councillors, — Assettort,  The  Right  Hon.  Sir  Edward  Hyde  East,  Bart., 
and  the  Right  Hon.  Sir  Alexander  Johnston. 
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November,  1823.  The  amount  of  the  Respondent's  share  of  the  total  loss  for  which 
the  Appellant  represented  himself  to  be  primarily  liable,  was  stated  to  be  the 
principal  sum  of  rupees  10,290.  2.  60.,  for  the  recovery  of  which,  with  interest, 
amounting  in  the  whole  to  rupees  11,745.  0.  85.,  the  Appellant  brought  his  suit. 

The  Respondent,  by  his  answer  to  the  plaint,  denied  the  partnership,  or  that  he 
had  ever  advanced  any  money  on  that  account. 
Both  parties  entered  into  evidence. 

The  Appellant's  evidence,  so  far  as  it  in  any  degree  affected  or  could  be  used 
against  the  Respondent,  consisted  first  of  an  agreement  alleged  to  have  been  signed 
by  the  Respondent,  which  contained  an  acknowledgment  that  he  had  a  fourth  share 
in  the  house  at  Baroda,  and  the  depositions  of  witnesses  in-  support  [422]  of  that 
document;  second,  the  Appellant's  account-books,  showing  entries  of,  and  relative 
to,  the  payment  by  the  Respondent  of  five  hundred  rupees  as  his  share  of  the  stock 
of  the  house  of  Baroda;  and  third,  a  letter  alleged  to  have  been  written  and  sent  by 
Huree  Narain,  an  Ameen  (Commissioner)  of  Police,  to  the  Appellant  at  the  Respon- 
dent's request,  containing  a  confession  that  the  Respondent  had  a  fourth  share  in 
the  house  at  Baroda ;  and  the  depositions  of  witnesses  to  prove  that  this  letter  was, 
in  fact,  written  and  sent  at  the  Respondent's  request. 

The  argument  was  as  follows: — "  I,  Mootee  Chund,  Manik-jee,  pass  this  writing 
to  you,  Petamber  Manik-jee.  In  the  money  transactions  for  the  district  of  Petlad 
with  the  Patel's  Jeybhaee,  Samul-bhaee,  and  Westabhaee,  Eshwan-das,  the  persons 
mentioned  below  have  shares,  as  follows :  Bhut  Tricum-jee  Wussun-jee  have  five  and 
a  half  anas  (5^),  of  which  Jumna-das  Sunkurlal  and  Bechur  Joeta  have  shares; 
Rutun-jee  Eahan-das,  who  has  a  shop  at  Ahmedabad,  two  anas  (2)  in  the  rupee;  you 
have  five  and  a  half  anas  in  the  rupee,  of  which  I  have  a  fourth  share  with  Jumna- 
das  Sunkurlal,  and  Bechur  Joeta.  The  remaining  three  anas  (3)  in  the  rupee 
belongs  to  Nursai-bhaee,  Petamber-das's  house,  in  which  Rutun-jee  Kahan-das  has 
half  (one  ana  and  a  half),  and  you  have  half  of  the  remaining  ana  and  a  half,  and 
I  the  other,  being  three-quarters  of  an  ana  each.  In  this  house  I  have  a  fourth 
share,  as  is  above  stated,  sixteen  anas  (16),  or  one  rupee  among  four  persons." 

On  the  back  of  this  agreement  a  paper  was  pasted,  containing  the  following 
endorsement  in  the  hand-writing  of  the  Respondent: — 

[423]  "  Was  divided  whatever  sum  have  been  received,  each  partner  taken  his 
share ;  besides  this  three  thousand  five  hundred  rupees  (3500)  is  due  to  you  by  the 
house  at  Dakoor,  which  you  can  take  when  the  money  comes  from  Poona ;  but  this 
money  is  entered  in  another  Book.  Until  the  money  arrives  frotn  Poona,  I  shall 
give  you  interest  at  the  same  rate  as  I  usually  do. — Dated  7tli  Aasin-vud  1874." 

This  document  bore  the  signature  of  the  Respondent,  and  was  attested  by 
Pundit,  Huree  Narain,  of  the  village  of  Dakoor,  and  four  other  witnesses. 

These  witnesses,  with  the  exception  of  Pundit,  Huree  Narain,  were  called  and 
examined  by  the  Appellant.  They  all  acknowledged  their  own  signatures  as 
attesting  witnesses ;  but  they  varied  from  each  other  in  the  version  they  severally 
gave  of  the  contents  of  the  paper,  and  in  the  detail  of  circumstances  attending  the 
alleged  execution  of  it  by  the  Respondent.  A  summons  was  issued  for  his  attendance ; 
but  by  the  Nazir's  return  upon  the  summons,  it  appeared  that  he  had  then  quitted 
Eaira,  and  had  gone  to  Baroda.' 

On  the  21st  of  February,  1825,  Pundit,  Huree  Narain  presented  a  petition  to  the 
Court,  in  which  he  declared,  with  reference  to  the  document  in  question,  that  in 
Sumvit  year  1880,  the  Appdlant  came  to  him  at  Eaira,  and  showed  to  him  a 
written  paper  dated  7th  Assin-vud,  1874,  in  the  name,  and  with  the  signature  of  the 
Respondent,  and  requested  that  as  the  document  had  not  been  attested  by  any  one, 
he.  Pundit,  Huree  Narain,  would  do  so,  and  that  by  this  means  his  signature  had  been 
obtained. 

Pundit,  Huree  Narain  left  Eaira  without  being  examined,  and  shortly  afterwards 
died.  On  the  17th  [424]  of  June,  1825,  the  Appellant  presented  to  the  Court 
another  declaration  in  writing,  signed  by  Pundit,  Huree  Narain,  bearing  date  at 
Dakoor^2nd  Eatik-sood  1881  (October,  1824),  and  which  was  attested  by  two  wit- 
nesses. By  this  declaration  it  was  stated,  that  the  paper  or  agreement  before  referred 
to,  was  executed  by  the  Respondent  on  the  day  on  which  it  bears  date,  and  was  duly 
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attested  by  Pundit,  Huree  Narain.     The  witnesses  to  this  declaration  deposed  to 
its  haying  been  signed  by  Pundit,  Huree  Narain,  in  their  presence. 

The  Zillah  Court  considered  that  the  evidence  of  the  other  attesting  witnesses 
to  the  Respondent's  alleged  agreement,  could  not  be  relied  upon  as  establishing  the 
fact  that  the  Respondent  executed  the  paper  to  which  their  testimony  referred ;  and 
that  the  paper  itself  bore  evident  marks  of  being  spurious  and  fabricated.  The 
Court  submitted  the  document  to  the  examination  of  five  Shroffs,  or  Bankers,  who 
were  directed  to  give  their  opinion  whether  the  four  last  lines  and  the  signature  on. 
the  back  of  it  were  written  in  the  same  handwriting  as  the  first  part ;  and  if  there 
were  anything  else  in  the  document  which  they  should  think  it  necessary  to  mention, 
they  were  to  do  so.  The  answer  of  these  five  Bankers  was,  that  they  had  carefully 
examined  the  document  referred  to  them,  and  they  thought  that  a  part  of  the  paper 
had  been  cut  off;  that,  in  their  opinion,  the  writing  from  the  commencement  of  the 
document  down  to  tlie  bottom  of  first  page,  was  in  the  same  handwriting,  but  that 
the  four  lines  on  the  back,  and  the  signature  were  in  a  different  handwriting. 

The  Appellant  also  produced  certain  Books  of  account,  which  contained,  among 
other  entries,  one  [425]  relating  to  the  payment  of  five  hundred  rupees  by  the  Re- 
spondent, on  account  of  the  stock  or  capital  of  the  partnership  concern. 

The  Zillah  Court,  however,  lef erred  the  Books  to  the  examination  of  the  Shroffs, 
or  Bankers,  who  reported  that  various  erasures  and  alterations  were  apparent; 
that  some  of  the  entries  affecting  the  Respondent  appeared  to  have  been  recently 
made,  and  that,  in  their  opinion,  agreeably  to  the  custom  of  Bankers,  the  item 
relied  upon  of  five  hundred  rupees  credited  in  the  name  of  the  Respondent,  could  not 
be  considered  as  a  pioper  one. 

The  Appellant  endeavoured  also  to  fix  upon  the  Respondent  an  admission  or 
cMnfession  made  by  him  to  Huree  Narain,  an  Ameen  of  Police,  that  he  had  a  fourth 
share  in  the  house  at  Baroda.  He  was  examined  on  behalf  of  the  Appellant;  and 
stated  that,  on  the  1st  of  Margasira-vud  1880  (February,  1824,  A.D.),  Rutun-jee,  at 
ten  o'clock  in  the  forenoon,  sent  for  the  witness  to  his  house  at  Dakoor,  whither  the 
-witness  proceeded,  and  found  there  the  Respondent,  Eapoor  Chund  Manik-jee  and 
Rutun-jee ;  on  which  occasion  the  Respondent  told  the  witness  that  he,  the  Respondent, 
had  a  fourth  share  in  the  house  at  Baroda,  and  was  also  indebted  to  the  Appellant 
in  the  sum  of  3600  rupees,  being  the  amount  of  his  share  of  the  Petlad  collections : 
for  the  recovering  of  both  of  which  the  Appellant  had  gone  to  Eaira,  for  the  purpose 
of  instituting  a  suit  against  the  Respondent,  and  that  the  Respondent  then  requested 
the  witness  to  call  the  Appellant  back,  as  the  Respondent  wished  to  settle  it;  in. 
consequence  of  which  the  witness  wrote  and  despatched  a  letter  to  that  effect  to  the 
Appellant.  This  letter  was  produced  by  the  Appellant,  and  was  [426]  verified  by 
ihe  witness,  Eapoor-chund,  who,  together  with  one  Yujeram,  bearer  of  the  letter, 
was  represented  to  have  been  present  on  the  occasion  at  which  the  conversation 
between  Ameen,  Huree  Narain  and  the  Respondent  took  place,  was  also  examined 
by  the  Appellant.  His  testimony  varied  from  that  of  Ameen,  Huree  Narain  in  soma 
of  the  incidents  of  the  alleged  meeting  at  the  house  of  Rutun-jee  on  the  1st  of 
Margasira-vud,  1880. 

The  only  evidence  produced  by  the  Respondent  was  with  reference  to  the  disputed 
document  already  noticed.  The  object  of  the  Respondent's  evidence  was  to  prove  an 
alibi  at  the  time  when  it  was  alleged  he  executed  the  document  in  question.  The 
Zillah  Court,  however,  placed  no  reliance  upon  this  evidence. 

On  the  6th  of  September,  1825,  the  Zillah  Court  of  Eaira,  after  a  full  examination 
of  the  Appellant's  documents  and  the  depositions  of  his  witnesses,  declared  its  opinion 
that  the  Appellant  had  totally  failed  to  establish  the  Respondent's  share  in  the 
banking  concern  at  Baroda,  and  accordingly  dismissed  the  suit  with  costs. 

From  this  decree  of  dismissal  the  Appellant  appealed  to  the  Sudder  Adawlut 
of  Bombay,  by  which  Court  the  decree  of  the  Zillah  Court  was,  on  the  21st  of  March, 
1826,  afiSrmed  with  costs. 

The  Appellant  appealed  from  the  last^mentioned  decree  to  His  Majesty  in  Council, 
praying  that  the  decision  of  the  Sudder  Adawlut  of  Bombay  might  be  reversed, 
for  the  following  reasons :  — 

I.  Because  the  Appellant  clearly  proved  that  the  Respondent  had  a  share  iu 
the  house  established  under  the  name  of  Nursai-bhaee  Petamber-daa. 
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II.  Because  the  Appellant  ought  to  have  had  an  [427]  opportunity  of  proving 
that  the  Shroffs,  to  whom  the  examination  of  the  agreement  and  of  the  Books  of  the 
Appellant  was  referred,  were  disposed  to  act  with  partiality  towards  the  Appellant, 
or  to  make  any  other  legal  objection  to  those  nominated  which  he  was  prepared  to 
establish. 

III.  Because  it  is  no  objection  .to  the  validity  of  an  instrument  that  the  body  of 
it  is  written  by  another  person,  provided  it  be  proved  to  have  been  signed  by  the 
party  intended  to  be  bound  by  it  after  it  has  been  so  written ;  and  the  irregularities 
(if  any)  in  the  Appellant's  Books  constituted  no  bar  to  his  claim,  of  which  they 
could  have  found  no  legal  proof. 

The  Respondent,  on  the  other  hand,  relied  for  a  confirmation  of  the  decrees  of 
the  Courts  below,  on  the  following  reason: — 

That,  by  the  evidence  adduced  by  the  Appellant  in  the  Zillah  C!ourt  of  Eaira,  it 
was  not  proved  that  the  Respondent  had  any  share  or  interest  in  the  banking-house 
in  question  in  this  appeal. 

Mr.  Miller,  E.G.,  and  Mr.  Wigram,  E.G.,  for  the  Appellant.  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. 

Lord  W3mford. — ^Their  Lordships  do  not  think  it  necessary  to  call  upon  the 
Respondent's  CounseL  This  is  in  fact  an  appeal  against  two  judgments ;  the  judg- 
ment of  the  Zillah  Court  of  Eaira,  confirmed  by  the  Sudder  Adawlut  of  Bombay; 
the  latter  Court  making  no  observations,  but  merely  confirming  the  judgment  given 
by  the  Court  below. 

[428]  The  question  depends  entirely  upon  facts;  and  in  a  case  coming  before 
this  Court,  depending  upon  facts,  which  have  received  the  judgment  of  two  Courts  in 
India,  this  Court  ought  not  to  set  aside  the  last  judgment,  unless  it  can  see  very 
clearly  that  that  judgment  is  wrong.  It  must  be  most  completely  satisfied  it  was 
wrong  and  inconsistent  with  the  justice  of  the  case,  and  against  the  facts.  So  far 
from  that  being  the  case  in  the  present  case,  their  Lordships  are  of  opinion  that,  if 
those  facts  had  been  presented  to  us  in  the  first  instance,  we  should  have  given  the 
same  judgment  as  pronounced  by  the  two  Courts  in  India.  This  case  depends  upon 
an  instrument  purporting  to  be  an  agreement  entered  into  by  the  Respondent, 
Motee-chund ;  and  appears  to  be  subscribed  by  the  Respondent,  and  to  be  witnessed 
by  the  Pundit,  Huree  Narain,  who  has  alone  given  evidence  to  prove  that  the  signature 
was  formerly  affixed  to  it,  and  four  other  parties ;  but  Huree  Narain  is  the  only  one 
who  sayB  he  saw  the  Respondent  execute  it.  With  respect  to  the  validity  of  this 
instrument,  it  is  enough  for  us  to  refer  to  the  judgment  of  the  Court  below,  without 
going  through  the  circumstances  of  the  case. 

Let  us  see,  therefore,  what  the  Zillah  Court  says  upon  the  subject:  "  On  examining 
this  paper,  it  appears  that  part  of  the  original  paper  has  been  cut  off,  and  four  lines, 
just  above  the  signature,  written  at  the  back  of  it:  these  four  lines,  and  the  signature, 
are  written  in  a  different  handwriting  from  the  first  part  of  the  document.  The 
Court,  in  order  to  have  this  point  well  ascertained,  thinks  it  necessary  to  show  it  to 
some  Bankers ;  and  a  question  is  put  to  the  following  Bankers,  who  are  there  named." 
Now  here,  it  must  be  observed,  that  the  Court  itself  found  that  [429]  instrument  had 
been  mutilated  in  the  manner  stated  upon  their  own  view  of  it,  without  the  assistance 
of  the  Bankers;  and  that,  in  our  opinion,  gets  rid  of  the  objection  made  to  these 
persons  having  been  called  in :  for  we  get  the  fact  here  stated,  by  the  Judge  of  the 
Zillah  Court,  that  the  instrument  had  been  mutilated  by  a  part  of  the  document 
being  cut  off,  and  that  the  four  lines  on  the  back  of  it,  and  the  signature,  are  written 
in  a  different  handwriting  from  the  first  part  of  the  instrument. 

It  is  material  that  we  should  take  notice  that  only  one  subscribing  witness  saw 
this  instrument  signed ;  and,  putting  that  witness  out  of  the  question,  why  may  not 
some  very  important  lines  have  been  cut  off  from  the  original  document  t  Cutting 
the  paper  off  entirely,  so  that  the  signature,  which  was  at  the  bottom  of  the  first 
paper,  might  be  added,  by  introducing  another  paper  with  those  four  lines  upon 
it;  and  the  genuine  signature,  applicable  to  a  different  transaction,  is  appended  to 
this  paper,  which  is  in  this  state;  and,  but  for  the  evidence  of  this  one  witness, 
there  is  no  testimony  in  this  cause,  which  goes  the  length  of  disproving  that  circum- 
stance.    Now,  is  there  any  Court  in  the  world  that  would  receive  such  instrument, 
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out  in  the  manner  that  this  is,  without  more  satisfactory  evidence  than  has  been 
produced  1  If  a  PlaintifiE  produces  a  Bond  in  this  country,  or  any  other  instrument, 
which  appears  to  have  been  altered,  the  Court  will  not  receive  it,  or  act  upon  it,  till 
it  is  most  satisfactorily  proved  by  all  the  subscribing  witnesses  at  the  least  and 
other  evidence,  that  that  alteration  was  made  antecedently  to  the  signature :  there 
is  no  such  evidence  here,  and  this  is  the  whole  of  the  case  of  the  Plaintiff  below. 

[430]  There  is  a  circumstance  which  ought  to  be  noticed :  Huree  Narain,  Ameen 
of  Police,  says  the  Defendant  admitted  he  was  a  partner  in  the  house;  but  w© 
cannot  admit  that  that  is  suflScient  to  buoy  up  an  instrument  that  is  beaten  down 
by  all  the  facts  that  appear. 

Under  these  circumstances,  the  Court,  so  far  from  thinking  they  have  that 
satisfactory  evidence  that  will  enable  them  to  reverse  two  judgments  in  India, 
where  the  Judges  had  an  opportunity  not  only  of  hearing  the  witnesses,  which  is  a 
great  advantage  they  have  over  us  in  that  respect,  and  where  they  had  an  opportunity 
of  seeing  this  instrimient ;  for  though  an  English  Judge  might  not  have  understood 
the  writing,  the  manner  in  which  these  alterations  were  made,  might  have  given  us 
strong  reasons  for  forming  a  conclusion  with  respect  to  this  matter ;  but,  under 
these  circumstances,  the  Court  is  of  opinion  that  the  appeal  must  be  dismissed ;  and 
as  this  case,  on  the  view  we  have  taken  of  it,  is  founded  in  forgery  at  the  least,  and 
most  likely  forgery  supported  by  perjury,  we  think  it  ought  to  be  dismissed  with 
costs." 


[431]  KHOORSHED-JEE  MA.mK-3EE,— Appellant ;  MEHRWAN-JEE  KHOOR- 
SHED-JEE  and  DADA-BHAEE  KHOORSHED-JEE,— ff«ponJcn.te  *  [June 
22  and  23,  1837]. 

On  appeal  from  the  Sttdder  Dewanny  Coiurt  of  Bombay. 

The  heirs  of  a  Parsee  Merchant  having,  upon  his  death,  taken  possession  of  his 
shop  and  continued  to  carry  on  his  business  for  nearly  two  years,  the  Courts 
below  refused  to  disturb  their  possession  upon  the  production  of  a  Will,  by 
which  the  business  was  directed  to  be  carried  on  by  the  Executor  for  their 
benefit,  until  he  should  think  proper  to  admit  them  into  possession :  Held 
by  the  Judicial  Committee  of  Privy  Council,  affirming  the  judgments  of  the 
Court  below,  that  the  abstaining  from  producing  the  Will  for  the  above 
period  was  a  consent  on  the  part  of  the  Appellants  to  the  Respondents'  posses- 
sion of  their  father's  estate  and  business,  and  was,  therefore,  a  virtual  compli- 
ance with  the  terms  of  the  Will  [1  Moo.  Ind.  App.  444]. 

Semhle — ^Where  an  instrument  has  been  admitted  to  probate,  and  acted  upon  in 
the  Courts  below,  this  Court  will  not  enter  into  the  question  whether  the 
instrument  is  sufficiently  proved  or  not  [1  Moo.  Ind.  App.  443], 

The  Appellant  claimed  to  be  the  acting  Executor  of  Ehoorshed-jee  Koonwur-jee, 
a  Parsee  Merchant,  who  resided  and  carried  on  business  at  Surat,  and  was  possessed 
of  considerable  property  both  there  and  at  Bombay. 

The  Respondents  were  sons  and  heirs  of  Eoorshed-jee  Eoonwur-jee.  Upon  his 
death,  which  happened  on  the  19th  of  September,  1816,  they  entered  into  possession 
of  the  shop,  and  continued  the  business  of  their  deceased  father,  and  in  that  character 
they  paid  and  received  money,  engaged  in  various  transactions,  and  sued  and  were 
bumI  in  the  Adawlut. 

[432]  About  two  years  after  the  death  of  Ehoorshed-jee  Koonwur-jee,  his  son-in-law, 
Peshtun-jee  Veer-jee,  produced  a  Will  and  Codicil,  which  he  alleged  to  have  been 

•  Present :  Members  of  the  Judicial  Committee, — Lord  Wynford,  Lord  Brougham, 
Mr.  Justice  Bosanquet,  Mr.  Baron  Parke,  and  the  Right  Hon.  Thomas  Erskine,  Chief 
Judge  of  the  Court  of  Bankruptcy. 

Privy  Councillors, — Assessors,  the  Right  Hon.  Sir  Edward  Hyde  East,  Bart.,  and 
tiie  Right  Hon.  Sir  Alexander  Johnston. 
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made  hy  Khoorshed-jee  Eoonwur-jee,  and  given  to  him  b7  the  Testator  three  days 
before  his  death.  The  Will,  which  was  stated  to  be  in  the  Testator's  handwriting, 
was  not  signed,  but  purported  to  be  witnessed  by  three  witnesses,  and  was  as 
follows : 

"  May  ihe  beneficent  Hormuz  (a  beneficent  spirit  according  to  the  Parsee  creed) 
always  grant  me  his  assistance,  and  may  everything  be  done  according  to  this 
writing  which  I  make,  and  may  no  Saheb  (Master  or  Lord ;  a  term  of  authority  or 
respect)  people,  nor  my  Executors,  nor  the  heads  or  Priests  of  my  caste,  nor  any 
other  great  person,  alter  this  my  writing  in  any  way.  May  whatever  I  write  be  con- 
firmed ;  for  which  purpose  may  Hormuz,  out  of  his  goodness,  grant  my  request,  that 
all  which  I  write  may  be  established. 

"  The  writing  of  the  most  humble  of  the  followers  of  the  Prophet  Zerdusht, 
Ehoorshed-jee  Koonwur-jee  Achawarea.  That  the  reason  of  this  writing  is,  that  I 
have  drawn  out  two  papers  of  my  circumstances,  the  first  of  which  is  this  puper; 
and  there  is  another  paper,  stating  the  violence  and  tyranny,  and  oppression  they 
have  exercised,  and  how  .they  have  ruined  me  as  to  thousands  of  rupees,  and  in 
character  and  reputation,  and  in  every  manner  of  way:  from  which  paper  informa- 
tion will  be  obtained.  Concerning  that,  agreeably  to  the  circumstances,  the 
oppressor  should  be  made  answerable,  and  whatever  is  due  to  me  by  these  people 
should  all  be  made  to  be  paid  into  my  shop  :  my  Executors  shall  receive  it  from  them. 
And  on  my  decease  [433]  my  Executors  shall  carry  on  the  shop  in  my  name,  and 
whatever  there  may  be  of  mine,  a  poor  man,  shall  be  kept  by  the  Executors  on  account 
of  the  shop,  and  whatever  profit  may  be  produced  from  the  shop,  out  of  that  my 
Executors,  who  are  three  persons,  (viz.  Modeejee  Hormuz-jee  Bheem-jee,  and  Koor- 
shed-jee  Manik-jee  ShroS  of  Bombay,  and  Peshtun-jee  Veer-jee,)  shall  carry  on  my 
shop.  I  have  two  children,  but  neither  of  the  two  have  any  kind  of  civilization,  and 
in  every  respect  they  are  foolish  and  ignorant,  and  they  throw  away  all  the  property 
like  dust,  therefore,  I  am  entirely  helpless  as  to  both  of  them.  If  Mehrwan-jee-bhaee 
and  Dada-bhaee  mend  their  manners  it  is  well,  and,  if  you  think  proper,  you  may 
place  them  in  the  shop  to  carry  on  the  business,  provided  they  do  not  do  any  thing 
improper  to  the  value  of  one  dokra ;  but  if  they  do  anything  improper  they  are  not 
to  be  placed.  And  if  these  two  brothers  live  separate,  they  are  to  live  in  my  house; 
for  the  expenses  of  these  two  brothers  there  shall  be  furnished  in  an  equal  manner 
out  of  the  produce  of  my  shop.  As  to  Mehrwan-jee  Khoorshed-jee  and  Dada-bhaee 
Ehoorshed-jee,  the  first  is  this:  there  shall  be  furnished  them  a  yearly  stock  of 
provision,  grain,  rice,  batty  of  the  soockwel  and  saree  sort,  and  toor,  dol,  and  wheat, 
and  joowar,  and  lamp-oil,  and  firewood,  and  cow-dung,  and  pickles,  and  oil,  onions, 
and  saffron,  and  pepper  for  mussala.  All  these  shall  be  supplied  in  such  quantity 
as  the  man  and  wife  and  one  servant  may  require.  Afterwards,  if  God  give  them 
children,  then  more  shall  be  given  when  it  is  required  j  otherwise,  according  to  what 
is  written,  shall  be  for  one  year.  And  the  necessary  clothes  shall  be  furnished  once 
a  year  to  Mehrwan-jee  and  his  wife,  and  to  Dada-bhaee  and  his  wifej  and  if  [434] 
they  have  any  children,  they  shall  also  be  supplied  with  clothes.  And  for  the 
marriage  and  other  ceremonies  of  the  children  which  they  may  have,  there  shall  bo 
furnished  out  of  the  shop  according  as  may  be  suitable  to  a  poor  man  like  me.  And 
there  shall  be  given  to  them  each  day  half  a  rupee  in  cash  for  the  daily  expenses  of 
fish  and  vegetables,  and  ghee,  and  they  may  do  with  it  what  they  please.  And  of 
two  servants  each  brother  shall  keep  one,  and  give  such  monthly  wages  as  may  be 
proper ;  and  they  are  to  keep  good  humble  people,  and  their  wages  shall  be  paid  out 
of  the  shop.  In  this  manner  there  shall  be  paid  equally  to  my  Mehrwan-jee  and 
Dada-bhaee.  And  in  my  house  there  are  kept  up  continually  through  the  thirty 
days  of  the  month  the  chaloodian  and  patroo  (or  ceremonies  for  the  dead),  and  they 
shall  be  continued  always,  and  wheat  for  dron  ceremony  throughout  the  year,  and  one 
e^  daily,  and  a  durea  of  fruit,  and  the  yearly  allowance  for  nosegays,  and  the 
yearly  allowance  for  reading  or  praying  of  the  Mobeds  (the  ministering  Priests  of 
the  Parsees),  and  what  I  allow  always  for  the  yaea  or  prayers,  etc.,  according  as  the 
Mobed  may  say,  and  do  and  pray,  he  shall  receive  yearly.  And  in  the  manner  I 
used  to  perform  the  annual  festivals  for  my  father  and  mother  and  children,  and  for 
my  deceased  ancestors  for  seven  generations,  so  shall  these  be  performed.  And  in 
the  manner  I  used  to  perform  the  festivals  for  the  deceased  of  Dada  Munee's  house, 
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aud  of  my  mother's  father's  house,  so  shall  they  be  performed ;  the  festival  of  no  one 
shall  be  allowed  to  sink  into  oblivion.  The  expenses  of  the  festivals  of  all  the 
deceased  may  be  laid  out  by  Mehrwan-jee  if  he  pleases,  and  the  ex-{436]-penBe8  of 
theae  festivals,  and  of  the  new  year,  shall  be  drawn  by  Mehrwan-jee  out  of  the  shop. 
And  if  the  two  brothers  and  their  two  wives  will  live  together  in  friendship,  then  they 
are  to  eat  together,  and  their  clothes  and  food  shall  all  be  furnished  together  yearly, 
and  they  shall  eat  together ;  and  for  the  fish,  and  vegetables,  and  ghee  for  the  two, 
they  shall  receive  one  rupee.  And  if  they  cannot  live  together  and  they  do  not 
agree,  as  this  is  a  bad  world,  then  they  may  live  separately ;  and,  according  as  it  is 
written,  each  shall  receive  for  his  own  expenses,  and  they  shall  eat  separately.  If 
they  live  together,  they  shall  perform  together  the  cerranonies  for  the  dead  and  of 
the  new  year ;  and  if  they  live  separately  and  Mehrwan-jee  perform  these  ceremonies, 
he  shall  receive  the  expenses ;  and  if  Dada-bhaee  has  to  perform  them,  to  lay  out  the 
expenses  for  the  ceremonies  for  the  dead  and  the  new  year  belongs  to  Mehrwan-jee, 
the  elder,  and  it  is  fitting  for  him  to  do  it ;  the  cRremonies  for  the  dead  shall  thus  be 
performed.  And  the  two  brothers  and  their  wives  shall  eat  together,  and  during 
the  eighteen  days  of  the  new  year's  ceremony  they  shall  eat  together.  The  two 
brothers  shall  live  in  harmony  and  shall  not  quarrel  or  fight.  The  men  do  not  fight, 
they  always  live  in  good  friendship ;  but  the  women,  in  these  days,  cannot  live  in 
friendship;  therefore,  if  they  live  together  it  is  very  well,  otherwise  Mehrwan-jee 
shall  lay  out  the  expenses  on  receiving  from  the  shop.  And  if  it  cannot  be  done  in 
this  manner,  then  Mehrwan-jee  is  to  observe  the  new  year  ceremonies  one  year,  and 
to  perform  the  ceremonies  for  the  dead ;  and  if  Dada-bhaee  pleases,  he  may  observe 
the  new  year's  ceremonies  one  year.  They  [436]  are  to  divide  each  year  between 
them ;  one  year  Mehrwan-jee,  the  next  year  Dada-bhaee.  I  write  this  that  no  one 
may  make  any  quarrel.  I  adjure  you,  Mehrwan-jee  and  Dada-bhaee,  by  the  benefi- 
cent Hormuz  and  the  Prophet  Zerdusht,  that  whether  you  live  together  or  separately, 
live  in  friendship,  do  not  quarrel ;  and  on  the  day  of  the  ceremonies  for  the  dead, 
dine  together,  as  also  during  the  new  year  festival.  Take  care,  if  you  alter  what  I 
have  done,  there  is  the  oath  of  the  beneficent  Hormuz." 

The  Codicil,  which  was  dated  on  the  day  of  the  decease  of  the  Testator,  was  not 
in  his  handwriting.  It  was  witnessed  by  two  witnesses,  and  was  in  the  following 
terms: 

"  Tuesday  Ist  Bhadra-vud  1871,  (19th  of  September,  1815,)  Farwardin,  19th 
of  the  12th  month  Amerdad  of  the  Sursum.  To  Modee  Hormuz-jee  Bheem-jee,  and 
Hakim-jee  Kaoos-jee  Roostum-jee,  and  Muncher-jee  Ehalifa-jee,  written  by  direction 
of  Ehoorahed-jee  Kunwur-jee. — That  in  the  presence  of  you  three  persons,  I  do 
diaect  to  write  my  last  Will,  according  to  which  you  must  stand  forward  and  direct 
to  be  given.  The  particulars  are:  I  formerly  made  a  Will,  in  which  I  have 
appointed  as  my  Executors  two  persons,  Modee  Hormuz-jee  Bheem-jee  and  Ehoor- 
shed-jee  Manik-jee,  Surat,  and  they  shall  act  according  to  the  writing  (or  Will),  and 
cause  others  to  act.  In  that  writing  (or  Will)  I  did  not  give  directions  about  giving 
anything  to  any  one,  therefore,  there  shall  be  given  to  every  one  according  to  this 
my  writing ;  also  the  ceremonies  regarding  my  daughters  shall  be  defrayed  out  of  my 
shop.     In  the  manner  I  used  to  do,  everything  shall  be  done. 

"  My  wife's  ornaments  and  clothes,  whatever  there  [437]  are,  shall  be  divided 
and  given  to  three  persons :  my  daughters,  Motee-baee  and  Koonwur-baee,  and  my 
daughter's  daughtw,  Dossa-baee.  On  converting  these  things  into  money,  make  and 
give  separate  property  to  the  three  persons. 

"  The  notes  and  paper  belonging  to  my  wife,  and  the  debts  due  to  her  by  people, 
■hall  be  delivered  to  my  two  daughters.  They  shall  be  divided  and  delivered  to 
Motee-baee  and  Koonwur-baee.     There  shall  be  given  according  to  my  writing : 

"  To  my  two  daughters  there  shall  be  given,  on  my  part,  property  to  the  amount 
of  rupees  10,000.     To  the  two,  separately,  as  follows: — 

"  To  Motee-baee,  to  the  value  of    ...         .                                Rupees  5000 
"  To  Koonwur-baee,  to  the  value  of 5000 


"  Rupees     10,000 
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"  The  ezpenBes  of  my  funeral  ceremonies  shall  be  paid  out  of  my  shop,  to  the 
extent  of  500  rupees  more  than  were  laid  out  in  my  wife's  funeral  ceremonies. 

"  The  expenses  for  the  marriage  of  my  daughter's  daughter  shall  be  paid  out  of 
the  shop. 

"  At  the  death  of  my  sister,  Veer-baee,  and  of  my  nephew,  Furjoon-jee,  there 
shall  be  paid  out  of  my  shop,  for  the  funeral  expenses  of  both,  rupees  400,  and  their 
funeral  ceremonies  shall  be  performed. 

"  When  my  nephew's  son  is  married,  then  there  shall  be  paid  rupees  200  to 
Furjoon-jee." 

The  Codicil  then  gave  several  pecuniary  legacies  to  various  of  the  Testator's 
relations,  and  then  proceeded  in  these  terms : 

"  To  Rutton-baee,  the  daughter  of  my  wife's  sister  [438]  there  shall  be  given 
property  to  the  amount  of  200  rupees,  and  with  the  produce  thereof  she  shall  be 
furnished  with  clothes,  and  she  shall  live  and  eat  in  my  house  as  long  as  she  lives, 
and  when  she  dies,  the  200  rupees  shall  be  laid  out  in  her  funeral  ceremonies. 

"  Among  my  two  servants,  Nowshirwan  and  Fram-jee,  pay  100  rupees  at  some 
happy  festival." 

On  the  11th  of  August,  1817,  the  Appellant  proved  this  Will  and  Codicil  in  the 
Recorder's  Court  at  Bombay,  and  on  the  30th  of  December,  1817,  he  filed  a  plaint 
against  the  Respondent,  in  the  Zillah  Court  of  Surat,  to  recover  the  property  of  the 
Testator,  which  they  had  succeeded  to  and  possessed  themselves  of,  the  value  of 
which  he  estimated  at  two  lacs  of  rupees. 

The  Respondents  put  in  separate  answers,  and  in  these,  and  also  in  the  rejoinders 
which  they  filed  to  the  reply  by  the  Appellant,  insisted  that  the  Will  was  invalid, 
because  it  was  not  dated,  witnessed,  or  signed.  They  also  claimed  a  right  to  see 
the  original  Will  and  Codicil,  and  insisted  that  they  were  entitled  to  the  whole  of 
their  father's  property,  as  his  heirs. 

Much  evidence  was  entered  into  on  both  sides.  The  Appellant  produced  the 
probate  copies  of  the  Will  and  Codicil,  which,  by  an  Order  of  the  Sudder  Adawlut, 
the  Court  at  Surat  was  directed  to  receive  as  evidence,  the  Recorder's  Court  having 
refused  to  part  with  the  original  documents.  He  also  produced  the  correspondence 
of  the  Re8{5ondents  with  other  members  of  the  family,  and  the  viva  voce  testimony 
of  Hormuz-jee  and  Muncher-jee  Khalifa,  the  two  witnesses  to  the  alleged  Codicil. 

On  the  part  of  the  Respondents,  it  was  proved,  that  since  their  father's  death, 
their  names  had  been  used  in  the  Courts  of  justice  as  his  heirs,  and  that  they  [439] 
had,  since  that  time,  paid  and  received  money  on  account  of  his  estate. 

On  the  10th  of  September,  1819,  the  Zillah  Court  gave  judgment  in  the  cause, 
when  the  Judge  stated,  that,  in  the  opinion  of  the  Court,  "  the  Plaintiff  had  nothing 
in  his  favour  but  the  Will ;  and  even  by  the  Will  itself,  it  did  not  to  the  Court  appear 
that  his  case  could  be  supported.  It  distinctly  said,  that  though  the  Defendants  were 
thoughtless  and  extravagant,  still  they  were,  on  altering  their  course  of  life,  to  be 
admitted  to  the  management  of  the  estate.  And  who  should  say  that  they  had  not 
effected  this  reformation?  The  Plaintiff  had  not  attempted  it."  The  Court  accord- 
ingly decreed,  "  That  the  Plaintiff  do  give  in  a  fair  and  just  account  of  all  property 
and  sums  of  money  which  had  come  into  his  hands;  and  when,  after  the  several 
legacies  directed  by  the  Will  shall  be  paid,  a  general  release  shall  be  granted  by 
both  parties  to  each  other,  and  the  whole  balance  of  the  estate  remain  in  the  posses- 
sion of  Defendants.  Each  party  to  pay  his  own  costs  in  the  fir^  instance,  and,  on 
the  final  settlement,  the  Plaintiff's  costs  to  be  deducted  and  allowed  to  him." 

The  Appellant  appealed  from  this  decision  to  the  Provincial  Court  at  Surat, 
which,  on  the  18th  of  July,  1820,  confirmed  the  decree  of  the  Zillah  Court.  This 
latter  decree  was  in  the  following  terms :  "  In  addition  to  the  reasons  stated  by  the 
Zillah  Judge,  in  which  this  Court  generally  concurs,  it  appearing  that  the  Appel- 
lant, asserting  himself  to  be  an  Executor  of  the  Will  of  the  late  Ehoorshed-jee 
Eoonwur-jee,  has  omitted  or  neglected  to  execute  the  trust  reposed  in  him  for 
nearly  two  years  after  the  death  of  the  said  Khoorahed-jee,  which,  by  section  2, 
Regulation  V.,  of  [440]  1802,  he  was  empowered  to  have  undertaken  immediately ; 
and  this  delay  occurred,  notwithstanding  his  knowledge  of  the  existence  of  the 
second  Will  or  Codicil,  dated  the  19th  of  September,  1816,  by  which  his  executor- 
ship is  recognized.     Admitting  the  first  Will  was  not  forthcoming  for  a  time,  the 
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Court  considers  that,  under  the  suspicious  circumstances  in  which  the  documents 
are  produced,  the  sons  of  the  late  Ehoorshed-jee  were  justified  by  section  3,  of  the 
same  Regulation,  in  taking  possession  of  the  property  thej  are  the  undoubted 
heirs  to,  upon  the  ground  that  their  father  had  died  intestate,  and  managing  the 
estate,  to  all  intents  and  purposes,  in  as  full  and  complete  a  manner  as  they  would 
be  legally  entitled  to  do  were  no  Will  of  thedr  father  in  existence.  And  this  appears 
to  have  been  the  case,  by  their  having  continued  in  their  own  names  a  suit  instituted 
by  their  father,  and  obtained  decrees  thereon  in  the  different  Courts  up  to  the  Sudder 
Adawlut,  without  let  or  obstruction  on  the  part  of  the  alleged  Executor.  Neither 
the  Will  or  the  Codicil  are,  in  the  opinion  of  the  Court,  free  from  suspicion  of 
having  been  fabricated ;  and  this  suspicion  is  not  removed  by  the  mere  exhibition 
of  the  probate  of  the  documents." 

The  Appellant  appealed  from  this  decision  to  the  Sudder  Adawlut  of  Bombay, 
which,  on  the  13th  of  August,  1822,  made  their  decree  in  the  following  terms:  — 
"The  Sudder  Adawlut,  after  a  most  attentive  consideration  of  the  whole  of  the 
pleadings  and  exhibits  filed  in  the  several  stages  of  this  case,  concurring  in  the  views 
taken  of  the  same  by  the  former  Courts,  have  accordingly  determined,  that  the 
decision  of  the  late  Court  of  appeal,  passed  on  the  18th  of  July,  1820,  confirming  the 
decree  of  the  Zillah  Court  of  [441]  Surat,  dated  the  10th  of  September,  1810,  be 
affirmed,  the  Appellant  bearing  the  whole  of  the  costs  in  the  Sudder  Adawlut." 

The  Appellant  appealed  from  this  last  decree  to  His  Majesty  in  Council,  upon 
the  following  reasons: — 

I.  Because  the  Will  and  Codicil  in  question  were  such  as  a  Court  of  Equity 
can  and  ought  to  execute,  and  the  construction  put  upon  them  by  the  Zillah,  and 
subsequently  confirmed  by  the  Provincial  and  Sudder  Dewanny  Courts,  were  at 
variance  with  the  general  intention  and  express  words  of  the  Testator. 

n.  Because  the  Appellant  did  not  in  fact  omit  or  neglect  to  execute  the  trusts 
reposed  in  him  for  nearly  two  years  after  the  death  of  the  Testator,  as  was  stated 
in  the  decree  of  the  Provincial  Court,  nor  would  such  omission  or  neglect,  had  it 
actually  occurred,  have  precluded  him  from  asserting  his  rights,  for  the  benefit  of 
the  legatees  and  other  persons  interested  under  the  Will. 

in.  Because  no  Regulation  or  law  justifies  heirs  in  taking  possession  of  pro- 
perty in  direct  controvention  of  the  provisions  of  a  Will  and  Codicil,  which  their 
father  had  an  acknowledged  right  to  make  and  execute. 

rV.  Because  there  was  no  good  ground  for  suspecting  any  fabrication  of  the 
Will  and  Codicil  in  question,  which  had  been  duly  proved  in  the  proper  Court  of 
Probate,  and  which  no  evidence  was  ever  adduced  to  impeach. 

Hie  Respondents,  on  the  other  hand,  rdied  on  the  following  reasons: — 

I.  Because  the  paper  propounded  by  the  Appellant  aa  the  Will  of  the  deceased 
was  not  a  valid  Will. 

n.  Because  those  provisions  of  the  alleged  Will  [442]  which  relate  to  the 
deceased's  shop  and  business  are  void  for  uncertainty. 

m.  Because  the  discretion  conferred  upon  the  Executors  is  strictly  personal  and 
joint,  which  was  incompetent  to  the  Appellant  alone  to  exercise. 

IV.  Because  the  Respondents,  after  full  knowledge  of  the  Will,  were  permitted . 
to  remain  in  possession  and  carry  on  the  business  after  the  death  of  the  deceased,  and 
there  is  no  proof  of  improper  conduct  on  their  part,  the  Executors  must  be  taken 
to  have  authorized  that  possession,  as  directed  by  the  Will,  and  cannot,  without  cause 
assigned,  resume  it. 

y.  Because  the  Respondents  were  beneficially  entitled,  as  the  sons  and  heirs  of 
the  deceased,  to  his  residuary  estate  which  is  undisposed  of. 

Mr.  Miller,  K.C.,  and  Mr.  Wigram,  K.C.,  for  the  Appellant.  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents. 

Mr.  Baron  Parke. — This  case  comes  before  their  Lordships  in  an  appeal  against 
a  decree  of  the  Sudder  Dewanny  Adawlut  affirming  a  decree  of  the  Provincial  Court, 
which  decree  affirmed  a  previous  decree  of  the  Zillah  Court.  We  have,  therefore, 
three  concurring  judgments  of  the  Courts  below,  upon  which  we  are  called  upon  to 
advise  His  Majesty. 

The  rule  upon  which  this  Court  has  universally  acted,  is  to  affirm  the  judgment, 

177 


Digitized  by 


Google 


I  MOOSE  HID.  AFP.,  MS      MANIK-JBE  V.  KHU0B8HED-JEE  [1837] 

unless  they  see  that  the  judgment  is  clearly  wrong.  In  this  case  their  Lordships, 
after  looking  at  the  evidence  and  taking  great  pains  upon  the  subject,  cannot  pro- 
nounce an  [443]  opinion  that  these  decrees  are  wrong,  and  the  result  will  be,  that 
these  decrees  are  to  be  affirmed. 

One  question  made  in  the  argument  to-day  was,  whether  the  Will  and  Ck>dicil, 
or  either  of  them,  were  sufficiently  proved.  Upon  that  their  Lordships  pronounce  no 
opinion.  The  ground  upon  which  the  Courts  have  proceeded  is,  that  t^ing  the  Will 
and  Codicil  to  be  proved,  the  Plaintiff  has  no  right  to  institute  a  suit  to  be  let  into 
possession  of  the  unadministered  effects  of  the  Testator,  and  that  when  the  sons  were 
let  into  possession,  there  was  an  end  of  the  right  of  the  Executors  to  interfere.  That 
appears  to  hare  been  the  ground  upon  which  the  Courts  proceeded,  that  it  was  not 
a  po'wer  of  control  to  be  exercised  by  the  Executors,  from  time  to  time,  according  to 
the  conduct  of  the  children;  but  if  they  (the  children)  showed  a  disposition  to 
amend,  it  was  for  the  Executors  to  consider  whether  they  would  let  them  into  the 
shop ;  their  admission  to  the  management  was  to  be  dependent  upon  their  own  con- 
duct; but  if  they  were  once  let  into  the  possession  of  the  concern,  the  power  of  the 
Executors  was  at  an  end,  and  the  Sudder  Court  did  not  see  any  sufficient  reason  to 
differ  from  the  opinion  of  the  Zillah  Court,  but  followed  the  decree  of  the  Provincial 
Court  in  that  appeal. 

It  that  be  the  true  construction  of  the  Will,  it  becomes  a  mere  question  of  fact, 
whether  this  Executor  did  let  the  sons  into  possession  of  the  shop,  and  the  manage 
ment  of  the  concern.  Tbere  appears  on  the  part  of  the  Defendants  a  certain 
quantity  of  proof  given  of  their  having  continued  to  act  in  the  administration  of 
the  estate  of  the  Testator;  they  continued  to  manage  the  concern,  they  sued  for 
and  paid  debts ;  that  is  the  positive  evidence  given  by  the  Defendants ;  [444]  and 
then  Hormuz-jee  is  examined  by  the  Plaintiff,  and  gives  not  very  clear  or  satis- 
factory evidence  upon  that  subject:  according  to  the  account,  he  appears  to  have 
said,  that  the  Plaintiff  so  far  continued  in  the  management  of  the  concern,  that  he 
would  not  suffer  access  to  a  chest,  except  in  his  presence ;  and  when  he  is  examined 
as  to  the  part  that  tbe  Defendants  took,  and  whether  the  Plaintiff  himself  really 
acted  as  Vakeel,  or  Executor,  his  evidence  shows  that  the  sons  were  permitted  by 
the  Executor  to  take  possession  and  act  in  the  management  of  the  Testator's  affairs. 
In  another  part  of  the  same  examination,  in  answer  to  a  question  put  by  the  Court, 
"  Was  the  business  which  Mehrwan-jee  and  Dada-bhaee  managed  for  a  period  of  four 
years,  right  and  proper? "  he  could  not  deny  that  they  were  in  the  actual  manage- 
ment of  the  business,  but  he  gives  an  evasive  answer,  "  They  do  not  at  present  manage 
business  properly."  The  result  that  the  Zillah  Court  came  to  was,  that  the  sons  had 
been  admitted  completely  to  the  management  of  the  concern.  That  is  one  of  the 
grounds  they  allege  for  their  judgment,  and  this  Court  cannot  see  that  the  Zillah 
Court,  who  were  the  proper  Judges  of  the  matter  of  fact,  upon  the  testimony  pro- 
duced, have  come  to  a  wrong  conclusion  in  that  respect.  On  that  ground  their 
Lordships  are  prepared  to  advise  His  Majesty,  that  the  decree  of  the  Zillah  Court, 
and  the  other  decrees  that  follow  it,  should  be  affirmed.  This  becomes  a  mere 
question  of  fact,  whether  the  Executors  named  in  the  Will,  admitting  it  to  have 
been  properly  proved,  admitted  the  sons  to  take  the  actual  management;  and  in 
that  we  are  of  opinion  that  permission  was  given,  and  if  they  have  once  given  that 
permission,  then  control  is  at  an  end. 

[446]  Upon  these  grounds  their  Lordships  think  the  judgment  below  should  be 
affirmed,  but  in  consequence  of  the  difficulties  in  the  case,  and  the  great  obscurity 
of  the  Will  itself,  they  think  the  decree  should  be  affirmed  without  costs. 
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[446]  GHOLAM  RUSSOOL  and  JAFIR  SEAB— Appellants ,■  MUSSUMAT  MUGHLO, 

MEER  TOFYL  AU  KHAN,  MEER  FYZ-OOLLAH  KHAN,  and  SHEIKH 

HAMZAm,— Respondents*  [June  23,  1837]. 

On  appeal  from  the  Sxtdder  DewoAvny  Court  of  Bengal. 

The  Sudder  Dewanny  Court  having,  upon  the  examination  of  the  evidence  of 
pedigree  and  the  opinion  of  the  Law  officers  of  the  Court,  reversed  the 
decision  of  the  Provincial  Court-,  in  a  claim  which  was  otherwise  barred  by  the 
Bengal  Regulations  of  Limitation,  the  Judicial  Committee  dismissed  an 
appeal  from  the  decision  of  the  Sudder  Court  under  such  circumstances 
with  costs. 

This  was  an  appeal  from  a  decree  of  the  Sudder  Dewanny  Adawlut,  made  on 
the  5th  of  July  1819,  reversing  a  previous  decision  of  the  Provincial  Court  of  Patna, 
of  the  23rd  of  May,  1819,  pronounced  in  favour  of  the  present  Appellants. 

The  subject  of  dispute  was  the  right  of  succession  to  a  very  large  estate,  both  real 
and  personal,  originally  acquired  by  Meer  Ufzul  and  Meer  Ushruf,  who  held  succes- 
sively  high  situations  in  the  service  of  the  East  India  Company  at  Patna  (or  Azima- 
bad),  in  the  Province  of  Bahar.  After  the  deaths  of  Meer  Ushruf's  only  son  Meer 
Gholam  Ghouson,  on  the  14th  of  Safar  1187  Hijra  (6th  of  May,  A.D.  1773),  and  of 
his  only  daughter,  Mussumat  Ameena,  on  the  25th  of  Shaban  1188  Hijra  {29ih. 
November,  a.d.  1774),  the  estate  in  question  was  taken  possession  of  by  Meer  Ushruf's 
sister,  Beeby  Ismut,  and  upon  her  death  in  1812,  the  action  was  commenced,  from 
[4473  ****  ultimate  decision  of  which  the  present  appeal  arose. 

Meer  Izzut  Oollah  was  the  first  of  the  family  who  left  his  native  country  of 
Cashmere,  and  established  himself  at  Patna ;  he  was  the  son  of  Meer  Hoosain,  and 
had  three  brothers,  two  of  whom  died  without  issue,  and  from  the  third  (Meer  Fyz- 
oollah)  the  Appellant,  Gholam  Russool,  and  the  Respondents,  Mussumat  Mughlo  and 
Meer  Fyz-ooUah  Khan,  were  descended. 

Meer  Izzut  Oollah  had  one  son,. Meer  Ufzul,  and  three  daughters. 

Meer  Ufzul  had  three  children  by  his  wife,  Syud  Dun ;  one  son,  Meer  Ushruf,  and 
two  daughters,  Beeby  Ismut  and  Mussumat  Rowshun.  Upon  Meer  Ufzul's  death,  his 
eetate  became  distributable  amongst  his  heirs  in  sahams,  or  shares,  according  to  the 
provisions  of  the  Mahomedan  law. 

Mussumat  Rowshun  married  a  person  of  the  name  of  Mahomed  Sukhi,  and  died 
without  issue,  leaving  her  mother,  Syud  Dun,  her  husband,  Mahomed  Sukhi,  her 
brother,  Meer  Ushruf,  and  her  sister,  Beeby  Ismut,  surviving  her. 

Meer  Ushruf  died  on  the  17th  Jamadi-ul-awal  1186  Hijra  (16th  November,  1772 
A.D.).  At  the  time  of  his  death  he  was  possessed  of  large  property,  which  consisted 
partly  of  his  own  acquisitions,  and  partly  of  what  hp  had  inherited  from  his  father, 
Meer  Ufzul,  and  his  sister,  Mussumat  Rowshun.  He  left  two  children,  a  son,  Gholam 
Ghous,  and  a  daughter,  Mussumat  Ameena,  the  wife  of  the  Appellant,  Jafir  Shah. 

Gholam  Ghous  survived  his  father  but  a  short  time,  and  died  on  the  14th  Safar 
of  1187,  Hijra  (6th  of  May,  1773  a.d.).  His  property  became  divisible 
on  his  [448]  death,  amongst  his  mother,  Zynub,  his  paternal  grandmother, 
Syud  Dun,  his  sister,  Anieena,  and  his  aunt  Beeby  Ismut;  and  amongst 
Meer  Shurf-ood-deen,  Meer  Zeea-ood-deen,  and  Meer  Fukhr-ood-deen,  the  sons 
of  Meer  Fyz-oollah,  who  were  the  first  cousins,  according  to  English  computation,  of 
his  grandfather,  Meer  Ufzul,  and  his  own  nearest  relations  in  the  male  line  on  the 
father's  side  at  the  time  of  his  death.  Meer  Fyz-oollah  had  another  son,  Meer 
Meeruk,  who  was  the  father  of  the  Respondent,  Mussumat  Mughlo,  and  of  Meer 
Ahsun  Oollah ;  but  from  his  having  died  previously  to  Meer  Ushruf,  his  descendants 
had  not,  as  was  contended  on  the  part  of  the  Appellants,  any  title  to  the  inheritance 
of  Gholam  Ghotis. 

•  Present :  Members  of  the  Judicial  Conunittee, — Lord  Wynford,  Lord  Brougham, 
Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  the  Right  Hon.  Thomas  Erskine,  Chief 
Judge  of  the  Court  of  Bankruptcy. 

Privy  Councillors, — Assessors,  the  Right  Hon.  Sir  Edward  Hyde  East,  Bart.,  and 
the  Right  Hon.  Sir  Alexander  Johnston. 
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Syud  Dun  died  soon  after  Gholam  Ghous,  possessed  of  some  propery,  but  the 
exact  date  of  her  death  did  not  appear;  her  property  derived  from  her  husband, 
Meer  Ufzul,  her  son,  Meer  Ushruf ,  and  her  grandson,  Giohlam  Ghous,  became  divisible, 
upon  her  death,  in  shares,  amongst  her  daughter,  Beeby  Ismut,  ber  granddaughter, 
Mussumat  Ameena,  and  a  stepsister  named  Gullun. 

Mussumat  Ameena  died  on  the  25th  of  Shaban  1188  Hijra  (29th  of  Kovember, 
1774  A.D.).  Her  property,  consisting  of  what  she  had  inherited  from  her  father, 
grandmother,  and  brother,  became  thereupon  divisible  in  shares,  amongst  her  mother, 
Zynub,  her  husband,  the  Appellant,  Jafir  Shah,  and  her  nearest  relations  in  the  male 
line  on  the  father's  side  living  at  the  time  of  her  death. 

The  whole  of  the  property  which  had  been  acquired  by  Meer  Ufzul  and  Meer 
Ushruf,  and  had  become  distributable  amongst  their  various  descendants  and  rela- 
tions was  taken  possession  of,  and  held  by  Beeby  [449]  Ismut,  in  deposit  or  trust; 
for  the  persons  entitled  to  it,  whose  claims  she  was  supposed  to  have  recognized  by 
making  advances,  from  time  to  time;  and  by  burying  in  the  family  tomb,  and 
performing  the  funeral  ceremonies  of  Meer  Shurf-ood-deen  and  Meer  Fukhr-ood-deen, 
both  of  whom  came  to  Patna,  and  died  there.  The  former  of  these,  Meer  Shurf-ood- 
deen,  left  no  issue;  the  latter,  Meer  Fukhr-ood-deen,  who  died  on  the  12th  Ramazan 
1201,  Hijra  (27th  of  June,  1787  a.d.).  left  two  sons,  the  Appellant,  Gholam  Russool 
and  Meer  Ibrahim,  and  one  daughter,  Beeby  Hoormut. 

Beeby  Ismut  died  on  the  27th  of  Rujab,  1227  Hijra  (4th  September,  1812  a.d). 
The  house  in  which  she  died,  and  the  personal  property  in  her  possession,  including 
money,  jewels,  and  plate  of  very  great  value,  were  immediately,  upon  her  death, 
taken  possession  of  by  the  Respondent,  Meer  Tofyl  Ali. 

On  the  26th  of  November,  1812,  the  Appellant,  Gholam  Russool,  who,  together 
with  his  brother  and  sister  (both  at  that  time  residing  at  Cashmere)  had  succeeded 
to  his  father,  Meer  Fukhr-ood-deen's  shares  of  the  inheritances  of  Gholam  Ghous 
and  Mussumat  Ameena,  in  the  property  of  Meer  Ufzul  and  Meer  Ushruf,  and  was 
also  entitled,  together  with  his  brother  and  sister,  to  a  share  of  Beeby  Ismut's  own 
property,  as  one  of  her  heirs,  filed  his  plaint  in  the  Provincial  Court  at  Patna, 
against  Meer  Tofyl  Ali  and  Sheikh  Ramzani  (the  latter  Steward  of  Beeby  Ismut), 
whom  he  suspected  to  be  in  collusion  with  Meer  Tofyl  Ali,  praying  that  he  might  be 
declared  entitled  to  his  share  of  the  real  and  personal  property  left  by  her. 

The  Respondent,  Meer  Tofyl  Ali,  appeared  to  this  [450]  suit  on  the  24th  of 
December,  1812,  and  presented  a  petition,  stating  that  he  had  incurred  an  expense 
of  5500  rupees  in  burying  Beeby  Ismut  by  the  instigation  of  Meer  Fyz-ooUah  Ehan 
and  Sheikh  Ramzani ;  and  disclaiming  any  interest  in  her  property,  except  so  far 
as  he  had  a  claim  on  it  for  the  5500  rupees  he  had  advanced.  He  annexed  to  this 
petition  a  long  list  of  the  property  and  effects  of  Beeby  Ismut.  On  the  same  day 
Meer  Ahsun  Oollah  presented  a  petition  to  the  Court,  stating  that  he  was  heir  to 
Beeby  Ismut,  and  praying  to  be  made  a  party  to  the  suit.  The  Court,  however, 
refused  the  prayer  of  this  petition,  on  the  ground  that  the  Petitioner's  rights  could 
not  be  affected  by  a  suit  between  other  parties. 

On  the  12th  of  February,  1813,  the  Appellant,  Gholam  Russool,  filed  a  supple- 
mental petition,  for  the  purpose  of  bringing  before  it,  as  parties  to  his  suit,  the 
Respondents,  Meer  Fyz-oollah  Khan  and  Mussumat  Mughlo,  his  mother,  and  Meer 
Ahsun  Oollah  and  Mirza  Soobhan  Ali.  All  the  persons,  except  Mirza  Soobhan  Ali, 
appeared  and  put  in  their  answers. 

The  Respondent,  Tofyl  Ali  Ehan,  in  his  answer  to  the  original  plaint  and  supple- 
mental petition,  again  asserted  that  he  had  borrowed  large  sums  for  the  funeral 
expenses  of  Beeby  Ismut,  at  the  recommendation  of  Meer  Fyz-oollah  Ehan  and  Sheikh 
Ramzani ;  he  admitted  that  these  persons  had  made  over  to  him  the  moveable  pro- 
perty in  her  house  at  Khana  Baugh,  of  which  he  had  previously  given  an  inventory, 
and  that  some  of  these  articles  had  been  pawned  by  him,  but  that  the  rest  were  forth- 
coming at  the  house  at  Ehana  Baugh ;  he  also  admitted  that  Meer-Fyz-ooUah  Ehan 
and  Sheikh  Ramzani  had  mortgaged  the  Mouza  or  village  of  Secunderpore,  to  meet 
Beel^  Ismut's  debts;  [451]  and  he  disclaimed  any  title  whatever  to  the  property, 
except  so  far  as  respected  the  payment  of  the  debts  due  to  himself  from  it. 

The  answer  of  Meer  Ashun  Oollah  insisted  that  as  the  Plaintiff,  Gholam  Russool, 
was  not  mentioned  amongst  Beeby  Ismut's  relations  in  a  Monaska  or  table  of  in- 
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heritance,  filed  in  a  suit  instituted  many  years  past  against  her  (Beeby  Ismut)  by 
Meer  Shurf-ood-deen,  he  was  not  at  all  related  to  her ;  that  the  real  property  which 
he  claimed  was  proved  in  this  former  suit  not  to  haye  been  property  left  by  Meer 
Ufzul  or  Meer  Ushruf;  that  he,  Meer  Ahsun  OoUab,  and  the  Respondent,  Beeby 
Mughlo,  were  the  children  of  Meer  Meeruk,  the  son  of  Meer  Fyz-oollah,  and  that  he, 
Meer  Ashun  OoUah,  was  entitled  to  all  the  property  left  by  Beeby  Ismut :  he  con- 
tended also  that  the  Plaintiff  prevaricated  in  his  plaint,  in  at  one  time  denomi- 
nating the  property  in  litigation  as  being  left  by  Meer  Ufzul  and  Meer  Ushruf,  and 
at  another  as  being  property  left  by  Beeby  Ismut;  and  he  insisted  that  if  it  was 
the  property  of  Meer  Ufzul,  the  whole  of  his  heirs  were  barred  by  the  Bengal  Regu- 
lations of  Limitation  (Regulation  III.  of  1793,  sec.  14,  and  Regulation  II.  of  1805); 
and  that,  if  it  was  established  that  the  whole  of  the  property  in  litigation  were  effects 
left  by  Meer  Ufzul  and  Meer  Ushruf,  the  calling  the  whole  of  it  property  left  by 
Beeby  Ismut  was  sufBcient  proof  that  the  Plaintiff,  Gholam  Russool,  was  not  of  kin 
to  her. 

The  Respondent,  Sheikh  Ramzani,  in  his  answer,  denied  that  he  was  in  posses- 
sion of  any  part  of  the  property  in  dispute. 

The  Respondents,  Meer  Fyz-oollah  and  Mussumat  Mughlo,  put  in  a  joint  answer, 
in  which  they  generally  [452]  denied  that  the  Plaintiff,  Gholam  Russool,  was  the 
heir  or  entitled  to  the  property  left  by  Beeby  Ismut,  and  they  also  denied  that  they 
were  in  possession  of  the  property. 

Mirza  Soobhan  Ali,  the  remaining  Defendant  to  this  suit,  was  in  the  criminal 
gaol  at  the  time,  and  it  was  necessary  for  him  to  put  in  his  answer.  He,  however, 
was  permitted  to  file  a  petition,  in  which  he  stated  that  he  was  stepson  to  Meer 
Shurf-ood-deen,  who  had  on  his  marriage  with  his  (the  Defendant's)  mother,  settled 
on  her  a  lac  of  rupees  and  10,000  red  dinars ;  that  he  (Defendant)  and  his  brother 
had,  on  their  mother's  death,  demanded  the  sum  of  Meer  Shurf-ood-deen,  and  that 
he  being  unable  to  pay  it,  had  executed  an  Ikrarnamah,  or  deed  of  settlement,  to 
them,  by  which  he  covenanted  to  pay  it  out  of  his  share  of  the  inheritances  of  Meer 
Ushruf,  Gholam  Ghous,  and  Mussumat  Ameena,  for  the  recovery  of  which  he  had 
instituted  a  suit  against  Beeby  Ismut,  or  that  if  he  should  die,  they  should  succeed 
to  his  claims  on  these  inheritances ;  that  Meer  Shurf-ood-deen  had  died,  and,  there> 
fore,  that  the  Defendant  and  his  brother  were  entitled  to  recover  from  the  effects  of 
Meer  Shurf-ood-deen,  which  were  illegally  in  the  possession  of  Beeby  Ismut,  the 
amount  of  the  marriage  settlement  made  on  their  mother. 

The  Appellant,  Gholam  Russool,  put  in  a  replication  to  these  answers,  in  which, 
after  mentioning  that  the  Respondent,  Tofyl  Afi  Khan,  had  quitted  the  country, 
and  carried  off  with  him  the  greater  part  of  the  jewels  and  other  personal  property 
in  dispute,  he  urged  that  Meer  Ufzul  and  Meer  Ushruf  had  acquired  the  property; 
that  he,  as  the  son  of  Meer  Sukhr-ood-deen,  was  the  cousin  of  Beeby  Ismut;  that 
Meer  Ahsun  [453]  Oollah  was  born  of  a  slave  girl,  and  that  bis  father,  Meer  Meeruk 
died,  during  the  lifetime  of  Meer  Ushruf,  and  before  the  demise  of  Meer  Gholam 
Ghous  and  Mussumat  Ameena,  and  was,  therefore,  shut  out  of  their  inheritance. 
He  pointed  out  that  the  dismissal  of  the  action  brought  by  Meer  Shurf-ood-deen 
against  Beeby  Ismut  could  not  affect  him,  who  was  not  a  party  to  it,  and  he  con- 
tended that  Regulations  III.  of  1793,  sec.  14,  and  II.  of  1805,  did  not  affect  his  rights 
to  the  property  of  Meer  Ufzul,  as  his  father  and  uncles  had  joined  in  the  ceremonies 
of  marriage  and  lamentations,  and  had  lived  together  as  Claimants  of  their  shares. 

The  Respondents,  Meer  Ahsun  Oollah,  Meer  Fyz-oollah  Khan,  Mussumat  Mughlo 
and  Sheikh  Ramzani,  put  in  a  joint  rejoinder,  and  the  other  Respondents  put  in 
separate  rejoinders  to  this  replication.  In  these  rejoinders  the  parties  relied  upon 
the  same  grounds  as  they  had  respectively  taken  in  their  answers. 

The  Appellant  produced  a  genealogical  table  of  his  family,  and  Monaskhas  (a), 
or  paper  of  tables,  showing  the  manner  in  which  the  property  of  Meer  Ufzul,  Beeby 
Bowshun,  Meer  Ushruf,  Gholam  Ghous,  Syud  Dun,  and  Mussumat  Ameena,  became 
distributable  according  to  the  Mahomedan  law  upon  their  respective  deaths.  This 
document  was  drawn   up  on   the  4th  of  Shawal,  1199,  Hijra  (8th  of  September, 

(a)  Tables  of  inheritance  exhibiting  the  proportions  of  the  estate  payable  to  the 
sharers  and  residuaries  according  to  the  Mahomedan  law. 
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1785  A.D.),  by  the  Moofti  Syed  Hoossain,  and  the  truth  of  the  facts  stated  in  it  was 
attested  by  the  adinission  and  declaration  of  Meer  Ahsun  OoUah.  He  also  produced 
witnesses  to  [464]  prove  his  descent  from  Meer  Hoossain,  the  founder  of  the  family, 
and  his  relationship  to  the  various  members  of  it ;  a  share  in  whose  inheritance  he 
claimed  in  the  manner  above  mentioned. 

The  Defendants  to  this  suit  put  in  two  Monaskhas.  They  also  produced  a  deed 
of  purchase  by  Beeby  Ismut  of  the  Mouza,  Secunderpore,  on  the  21st  of  Shaban, 
1202  (16th  of  June,  1788  a.d.),  in  order  to  show  that  it  did  not  form  part  of  the  pro- 
perty left  by  Meer  Ufzul  and  Meer  Ushruf,  and  the  judgment  in  the  suit  decided  in 
the  year  1790  between  Meer  Shurf-ood-deen  and  Beeby  Ismut.  They  also  called 
witnesses  to  disprove  the  Appellant,  Gholam  Russool's  relationship  to  Beeby  Ismut. 

Before  the  cause  was  decided,  the  Appellant,  Meer  Jafir  Shah,  presented  a  peti- 
tion, on  the  18th  of  May,  1815,  praying  that  he  might  be  declared  entitled  to  his 
wife,  Mussumat  Ameena's  share  of  the  effects  in  litigation. 

On  the  23rd  of  May,  1815,  the  Judge  of  the  Provincial  Court  made  his  decree 
in  the  cause.  The  decree,  after  reviewing  the  whole  of  the  evidence  adduced  on 
both  sides,  proceeded  in  these  terms :  "  It  is,  therefore,  proved  by  all  the  pleadings, 
that,  as  is  inserted  in  the  genealogical  table  which  is  exhibited  in  the  cause,  the 
Plaintiff  is  of  kin  to  Meer  Ufzul  and  Meer  Ushruf  deceased,  and  of  the  late  Beeby 
Ismut.  It  further  appears,  that  his  title  to  the  effects  which  are  in  litigation  is  good, 
to  the  extent  mentioned  in  the  Monaskha,  the  correctness  of  which  has  been  ascer- 
tained by  the  answer  given  in  by  Kazi  of  the  Court."  Judgment,  therefore,  was 
•  given,  "  that  the  cause  be  decreed  in  favour  of  the  Plaintiff ;  that  the  Defendants 
make  good  to  him  from  the  property  which  [456]  was  acquired  by  Meer  Ufzul, 
deceased,  30,230  sahams  (shares),  and  from  the  effects  left  by  the  said  late  Meer 
Ushruf  6867  sahams,  agreeably  to  the  portions  made  mention  of  in  the  Monaskha, 
for  this  portion  of  sahams,  and  that  the  Plaintiff  be  put  in  possession  of  the  same." 
And — "  As  Meer  Jafir  Shah,  an  intervenient  Claimant,  who  is  husband  of  Mussumat 
Ameena,  daughter  of  the  late  Meer  Ushruf,  has  presented  a  petition,  praying  that 
his  right  and  title  be  inquired  into  that  he  might  receive  his  portion ;  and  as  in 
the  Monaskha  which  is  filed  in  the  cause,  his  right  and  title  is  recognized  agreeably 
to  the  Furrais-ooUa  (the  law  of  inheritance  as  prescribed  in  the  Koran),  it  appears 
fit  to  award  to  this  intervenient  Claimant  what  he  is  entitled  to ;  and  as  by  a  perusal 
of  the  judgment  given  in  cause.  No.  2385  of  the  file  of  the  Court  of  appeal,  bearing 
date  the  5th  of  September,  1810,  in  which  Shah  Mahomed  Ali  was  Appellant,  and 
Rajah  Chutter  Sing  was  Respondent,  the  decision  being  given  by  a  competent  Court 
consisting  of  two  of  the  members  of  this  Court,  it  appears  that  to  Beeby  Nunhee,  who 
was  an  intervenient  Claimant  in  that  cause,  was  awarded  her  portion  of  the  pro- 
perty :  it  is,  therefore,  further  ordered,  that  Meer  Jafir  Shah,  also  the  intervenient 
Claimant  in  the  present  action,  receive  23,895  sahams  from  the  effects  left  by  Meer 
Ufzul,  and  14,580  sahams  from  the  property  left  by  tlie  deceased,  Meer  Ushruf,  bm 
is  inserted  in  the  Monaskha  which  has  been  exhibited  by  the  Plaintiff.  All  the 
costs  of  the  parties  (with  the  exception  of  one-fourth  of  the  fees  of  Vakeels  who  are 
for  the  intervenient  Claimants,  which  fourth  is  to  be  paid  [466]  by  the  Oaimants 
respectively)  shall  be  paid  by  the  Defendants. 

The  present  Respondents,  together  with  Meer  Ahsun  OoUah,  appealed  from  this 
decision  to  the  Sudder  Dewanny  Adawlut.  Before,  however,  the  appeal  was  deter- 
mined, Meer  Ahsun  OoUah  died,  and  the  present  Respondent,  Mussumat  Mughlo, 
established  herself  to  be  his  heir. 

The  Respondents  (the  present  Appellants)  produced  before  the  Sudder  Dewanny 
Court  the  additional  evidence  of  a  decree  in  a  suit  instituted  in  the  Provincial 
Court  at  Patna  by  Meer  Juwad  Ali,  as  one  of  the  heirs  of  Zynub,  the  widow  of  Meer 
Ushruf,  against  all  the  Respondents  in  this  case  and  Baboo  Korwulaput,  for  the  pur- 
pose of  recovering  from  them  his  proportion  of  her  share  in  the  property  left  by 
Meer  Ushruf  and  Meer  Ufzul. 

The  decision  in  that  cause,  which  was  made  in  accordance  with  the  Monaskha 
filed  by  Gholam  Russool  in  the  present  case,  awarded  a  share  of  the  property  to  the 
heirs  of  Meer  Juwad  Ali,  who  had  died  during  the  pendency  of  the  suit.  They  also 
produced  two  depositions  which  had  been  sworn  by  Meer  Ahsun  OoUah  before  a 
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Magistrate  at  Patna,  in  some  proceedings  he  was  taking  in  1812  and  1813  against 
Mirza  Soobhan  Ali,  for  the  recovery  of  part  of  the  property  in  dispute,  which  that 
person  had  taken  forcible  possession  of. 

On  the  23rd  of  June,  1819,  the  Sudder  Dewanny  Court  made  their  decree,  by 
which,  after  commenting  on  the  facts  of  the  case,  they  declared  their  opinion,  "  that 
seeing  the  effects  left  by  the  said  Meers  came  into  Beeby  Ismut's  possession,  and 
remained  in  her  grasp  and  enjoyment  without  molestation  for  a  very  [467]  long 
period ;  considering,  therefore,  the  length  of  period  the  property,  according  to  the 
Regulations,  had  beicome  the  private  property  of  Beeby  Ismut,  and  the  effects  left  by 
her  shoui  \  come  to  her  heirs,  who  bad  proved  their  being  so.  No  person  who  might 
be  of  the  offspring  of  Meer  Ufzul  and  Meer  Ushruf  had  any  claim  on  the  property 
left.  Further,  as  Gholam  Russool  had  not  established  his  being  heir,  therefore  his 
claim  was  unworthy  of  admission  by  the  Court ;  but  as  the  second  Judge  of  the  Pro- 
vincial Court  had  in  his-decree  which  he  gave  in  favour  of  Gholam  Russool,  awarded 
to  Meer  Jafir  Shah,  husband  to  Mussumat  Ameena  (which  latter  person,  indeed,  died 
thirty-nine  years  before  Beeby  Ismut's  dissolution,  and  who  never  took  possession 
of  the  effects  left  by  Meer  Ushruf  her  father)  a  share  of  the  property,  it  thercf.'re, 
became  necessary  to  put  the  following  questions  to  the  law  Officers  of  the  Court: — 
First.  Did  any  part  of  the  property  left  by  Beeby  Ismut  come  to  Meer  Jafir  Shah  by 
any  right  and  title  he  might  have,  by  reason  of  being  husband  to  Mussumat  Ameena 
his  late  wife,  or  would  the  said  property  left  come  to  the  heirs  only  of  Meer  Meeruk, 
who  had  established  their  being  heirs  to  Beeby  Ismut)  Second.  Seeing  Beeby  Zynub 
died  thirty-eight  years  before  the  death  of  Beeby  Ismut,  did  anything  of  the  effects 
left  by  Meer  Ufzul  and  Meer  Ushruf,  which  came  into  Beeby  Ismut's  possession,  and 
had  been  left  as  aforesaid  by  the  said  lady,  come  separately  to  Meer  Juwad  Ali,  son 
of  the  said  Zynub's  sister,  although  other  heirs  of  Beeby  Zynub  exist,  after  Beeby 
Ismut's  death  or  notf  " 

The  law  Officers  of  the  Court  returned  the  following  answers  to  these  questions : — 
First.  "  Meer  Jafir  Shah  (who  is  husband  of  Beeby  Ameena,  and  Beeby  Ameena 
[458]  is  daughter  of  the  brother  of  Beeby  Ismut,  and  has  died  before  the  demise  of 
Beeby  Ismut)  is  not,  by  reason  of  any  right  or  title  he  may  have  as  husband  of  Beeby 
Ameena,  entitled  to  any  part  of  the  effects  left  by  Beeby  Ismut,  and  the  whole  and 
all  of  the  effects  left  by  Beeby  Ismut  aforesaid  come  to  the  male  issue  of  Meer  Meeruk 
aforesaid,  who  are  of  kin  to  Beeby  Ismut,  and  may  have  been  living  at  the  time  of 
Beeby  Ismut's  death,  and  the  property  does  not  come  to  the  offspring  on  the  fem^e 
side  of  the  said  Meer  Meeruk,  who  may  be  uterine  relatives  to  Beeby  Ismut,  ex- 
cluding the  male  issue  of  Meer  Meeruk."  Second.  "  Meer  Juwad  Ali  is  not  entitled 
to  any  part  of  the  effects  left  by  Beeby  Ismut." 

On  the  5th  of  July,  1819,  the  Sudder  Dewanny  Adawlut  made  their  final  decree, 
the  latter  part  of  which  was  in  these  terms :  "  Seeing  in  the  proceedings  of  this 
Court  bearing  date  the  23rd  of  June  of  the  current  year,  the  members  of  this  Court 
were  of  opinion  that  Meer  Gholam  Russool  had  failed  to  establish  his  being  heir, 
and  that,  therefore,  his  claim  was  not  admissible  by  the  Court;  wherefore,  taking 
into  consideration  the  circumstances  set  forth  above,  the  decision  given  by  second 
Judge  of  the  Patna  Provincial  Court,  dated  the  23rd  of  May,  1815,  in  favour  of 
Meer  Gholam  Russool,  and  the  award  of  38,475  sahams  to  Meer  Jafir  Shah,  husband 
of  Mussumat  Ameena,  appear  improper  and  such  as  should  be  reversed.  The  final 
order  and  decree,  therefore,  is,  that  the  decision  of  the  said  Provincial  Court  bear- 
ing date  as  has  been  mentioned  above,  be  reversed  and  annulled,  and  that  a  decree 
be  given  in  favour  of  Appellants,  and  that  the  whole  of  the  costs  of  suit  on  both  sides 
of  this  and  of  the  Provincial  Court  be  [469]  answered  by  the  Respondents:  and 
should  the  Respondents,  by  reason  of  the  Provincial  Court  decree  being  carried 
into  execution,  be  in  possession  of  the  effects  in  litigation,  in  that  case,  by  carrying 
the  present  decision  into  execution,  the  same  shall  be  withdrawn  from  their  posses- 
sion, and  be  given  into  the  deceased  Meer  Ahsun  OoUah's  heirs'  possession,  who  was 
heir  to  the  said  Meer  Meeruk,  together  with  the  accounts  (wasilat)  for  the  season 
during  which  they  were  put  out  of  possession,  to  the  period  at  which  they  shall  have 
been  put  in  possession  thereof." 

From  this  decree  Gholam  Russool  and  Jafir  Shah  appealed  to  His  Majesty  in 
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Ciouncil,  praying  that  the  decree  of  the  Sudder  Adawlut  might  be  reversed  for  the 
following  reaaons:  — 

I.  Because  the  shares  in  the  property  in  litigation  which  were  allotted  to  the 
Appellants  respectively  by  the  decree  of  the  Provincial  Court,  were  such  as  they 
were  justly  entitled  to  according  to  the  Mahomedan  law. 

II.  Because,  even  if  the  Appellants  were  not  entitled  to  those  shares  for  the 
reasons  assigned  in  that  behalf,  by  the  Sudder  Dewanny  Court,  still  the  Appellant^ 
Gholam  Russool,  was  equally  entitled  with  Ahsun  Oollah  to  a  share  in  the  property 
left  by  Beeby  Ismut,  to  whom  he  stood  in  the  same  degree  of  consanguinity  as  Meer 
Ahsun  Oollah. 

The  Respondents,  on  the  other  hand,  submitted  that  the  appeal  ought  to  be 
dismissed  and  the  decree  affirmed  for  the  following  reasons :  — 

I.  Because  the  Appellant,  Gholam  Russool,  has  claimed,  or  from  the  tenor  of 
his  pleadings  and  proof  must  be  held  to  have  claimed,  a  share  of  the  effects  and 
property  in  dispute  as  heir  to  Meer  Ufzul  and  [460]  Meer  Ushruf,  or  as  heir  to 
Gholam  Ghous  and  Beeby  Ameena  respectively ;  in  which  case  the  title  by  which  the 
claims  accrued,  and  the  cause  of  action  thereon  arose,  at  a  period  beyond  the  period 
of  limitation,  and  was  barred  by  lapse  of  time. 

II.  Because  the  Appellant,  Gholam  Russool,  had  not  proved  himself  to  be  heir 
or  of  kin  to  any  of  the  persons  mentioned  in  the  foregoing  reason. 

III.  Because  the  tiUe  by  which  the  other  Appellant,  Meer  Jafir  Shah,  claimed 
a  portion  of  the  property  in  question,  accrued,  and  the  cause  of  action  thereon 
arose,  at  a  period  beyond  the  period  of  limitation,  and  was  barred  by  lapse  of 
time. 

IV.  Because  the  Appellant  had  not  proved  himself  to  be  the  heir  or  of  kin  to 
Beeby  Ismut ;  and  if  the  evidence  on  this  point  were  conclusive,  it  would  not  be  com- 
petent to  him  to  insist  upon  any  rights  which  might  have  devolved  upon  him  in 
that  character,  upon  an  appeal  in  which  he  was  joined  as  co-Appellant  with  a  person 
who  claims  adversely  to  the  ownership  and  title  of  Beeby  Ismut  and  her  heirs. 

Mr.  Miller,  K.C.,  and  Mr.  Wigram,  E.C.,  for  the  Appellants.  Mr.  Serjeant 
Spankie,  and  Mr,  E.  J.  Lloyd,  for  the  Respondents. 

The  Judicial  Committee,  without  calling  on  the  Respondents'  Counsel,  dismissed 
the  appeal  with  costs,  observing  that  the  decision  of  the  Provincial  Court  was  not 
warranted  either  by  the  evidence  or  the  law  of  the  case,  and  that  they  fully  con- 
curred in  the  view  taken  by  the  Sudder  Court. 

[As  to  Limitation,  see  now  Act  XV.  of  1877.] 


[461]  EDUL-JEE  FRAM-JEE,— Appellant;  ABD-OOLLA  HAJEE  CHERAK,— ««- 
spondent*  [December  5,  1837]. 

On  Appeal  from  the  Sudder  Dewaravy  Court  of  Bombay. 

The  draft  of  an  acknowledgment  of  a  debt  and  agreement  to  pay  the  same,  which 
was  sworn  to  have  been  drawn  up  in  the  presence  of  the  debtor,  but  was  not 
signed  by  him,  admitted  as  evidence  of  the  debt,  and  a  decree  made  in  the 
Courts  below  upon  such  evidence  affirmed  with  costs'. 

The  concurrent  decisions  of  the  Zillah  Court  of  Surat  and  the  Sudder  Adawlut 
of  Bombay,  which  were  the  subject  of  the  present  appeal,  were  made  in  a  suit  brought 
by  the  Respondent  against  Fyz-ooUa  Khan,  since  deceased,  and  who  was  represented 
by  the  Appellant,  for  the  recovery  of  a  sum  of  rupees  3481.  1.  66.  principal  money, 
together  with  interest  thereon. 

*  Present :  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  and  the  Bight  Hon.  Thomas  Erskine,  Chief  Judge  of 
the  Court  of  Bankruptcy. 

184 


Digitized  by 


Google 


V.  ABD-OOLLA  HAJBE  CHERAK  [1837]         I  HOOBE  IND.  APP.,  4es 

The  particulars  of  the  Respondent's  demand,  as  stated  in  his  plaint,  were,  first, 
iu  respect  of  a  sum  of  rupees  716,  raised  and  received  by  the  Defendant  Fyz-ooUa 
Khan,  as  Mookhtar  (agent)  of  the  Respondent,  from  Ulla  Rakhee  Ehanum,  by  a 
mortgage  of  a  house  belonging  to  the  Respondent;  secondly,  for  the  rent  of  the 
mortgaged  house  during  the  period  the  same  was  in  the  possession  of  the  said  Ulla 
Bakhee  Ehanum  as  mortgagee,  and  for  the  amount  of  the  costs  of  a  suit  brought  by 
the  naortgagee  against  the  Respondent,  in  consequence  of  his  having  denied  the 
authority  of  Fyz-ooUa  Khan  to  make  the  mortgage,  and  [462]  refusing  to  pay  the 
principal  and  int«rest  due  thereon ;  in  which  suit  a  decree  for  payment  was  ultimately 
obtained  against  the  present  Respondent;  thirdly,  for  certain  sums  expended  on 
the  behalf  and  for  the  value  of  certain  goods  sold  by  the  Respondent  to  the  said 
Fyz-ooUa  Khan. 

The  house  which  was  the  subject  of  the  mortgage  to  Ulla  Rakhee  Khauum  was 
situate  in  Surat,  and  was  the  acknowledged  property  of  the  Respondent,  who  in  the 
year  1223  Hijra  (1808  a.d.)  mortgaged  it  to  one  KuUoo  Meyan,  for  rupees  700.  In 
the  same  year,  and  shortly  after  this  mortgage  had  been  effected,  the  Respondent 
left  Surat,  and  was  for  several  years  absent  at  Delhi ;  previous  to  his  departure 
from  Surat,  he,  by  power  of  attorney,  duly  constituted  Fyz-ooUa  Ehan  his  Vakeel, 
and  in  the  year  1224  Hijra  (1809  a.d.),  Fyz-ooUa  Khan,  by  virtue  of  the  general 
powers  which  his  appointment  conferred,  mortgaged  the  same  house  to  the  said  Ulla 
Rakhee  Ehanum  for  rupees  715,  which  money  he  received.  In  the  year  1814  a.d. 
the  Respondent  returned  to  Surat,  and  shortly  afterwards  the  mortgagee, 
Ulla  Rakhee  Khauum,  brought  her  action  against  him  iu  the  Zillah  Court  of  Surat, 
for  the  principal  money  due  on  her  mortgage.  The  Respondent,  by  his  answer  and 
rejoinder  in  that  suit,  denied  the  justice  of  the  claim,  and  repudiated  the 
act  of  Fyz-oolla  Khan.  The  Zillah  Court  by  its  decree  dated  the  4th  of  March,  1814, 
nonsuited  the  Plaintiff,  Ulla  Rakhee  Khan,  on  the  ground  that  she  was  unable  to 
produce  any  power  of  attorney  from  the  present  Respondent  to  Fyz-oolla  Ehan,  or 
any  instrument  constituting  him  Mookhtar  or  Vakeel.  Upon  an  appeal  from  this 
decree,  the  Provincial  Court  of  appeal  was  of  opinion  [463]  that  there  existed 
sufficient  circimistantial  evidence  to  warrant  the  conclusion,  that  Fjrz-oolla  Khan 
had  been  constituted  the  Respondent's  Vakeel ;  that  Court,  therefore,  reversed  the 
decree  of  nonsuit  pronounced  by  the  Zillah  Court,  and  decreed  that  the  present 
Respondent  should  pay  to  Ulla  Rakhee  Khanum  the  principal  sum  of  rupees  715 
and  the  costs  in  both  Courts,  and  thereupon  the  Respondent  was  to  be  put  into  posses- 
sion of  his  house. 

In  consequence  of  this  decree  the  Respondent,  in  the  year  1818,  filed  his  plaint 
in  the  Zillah  Court  of  Surat  against  Fyz-ooUah  Khan,  for  the  sum  of  S.  R.  3481.  1.  6., 
being  the  amount  of  the  decree  in  the  last-mentioned  suit  with  interest,  and  also  the 
amount  of  the  rent  of  the  house  which  it  was  alleged  had  been  received  br  Ulla 
Rakhee  Khanum,  the  mortgagee. 

The  defence  made  by  Fyz-oollah  Khan  was,  that  he  had  full  and  specific  authority 
to  mortgage  the  house  to  Ulla  Rakhee  Ehanum,  for  the  purpose  of  paying  off  the 
prior  existing  mortgage  to  Kulloo  Meyan,  who,  previous  to  the  departure  of  the 
Respondent  from  Surat  to  Delhi,  had  pressed  for  his  money ;  and  that  700  rupees, 
part  of  the  715  rupees  received  from  Ulla  Rakhee  Khanum,  were  in  fact  applied  by 
him,  Fyz-oollah  Khan,  in  redeeming  the  prior  mortgage,  and  that  the  remaining 
sum  of  15  rupees  was  the  amount  of  certain  expenses  attending  the  transaction. 

The  liability  of  Fyz-oollah  Khan,  and  the  justice  of  the  Respondent's  demand 
against  him,  was  established  by  the  depositions  of  three  witnesses  examined  by 
him  in  the  Zillah  Court,  namely,  Deenshah  Edul-jee,  Syud  Umeer-ood-deen,  and 
Moofti  Gholam  Ali,  and  by  a  paper  containing  an  express  acknowledgment  of  debt 
[464]  made  by  Fyz-oollah  Khan,  which  was  produced  by  the  last-mentioned  witness. 

His  deposition  was  as  follows  :  "  I  am  acquainted  with  both  parties.  That  about 
three  years  and  three  months  ago,  the  Plaintiff  (the  present  Respondent)  and  De- 
fendant came  to  my  house,  and  got  me  to  write  a  copy  of  a  Kurar-dad  (Deed  of  agree- 
ment or  compromise)  on  Meyan  Abd'K>olla'8  claims,  which  they  took  away  with  them, 
and  afterwards  the  Defendant  gave  it  to  me  in  the  Adawlut  to  write  on  stamp  paper ; 
and  I  think  that  that  copy  was  written  over  on  the  stamped  paper,  and  Fyz-oollah 
Khan  gave  it  to  the  Defendant.     My  seal  is  not  on  it,  because  Fyz-oollah  Khan  said, 
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'  I  will  bring  this  paper  back  when  I  have  got  witnesses  for  it ;'  but  he  never  brought 
it  to  me,  and  the  copy  of  that  I  think  is  in  mj  posseBsion." 

At  the  time  of  taking  the  above  deposition  of  the  Moofti,  the  Vakeel  of  the  Re- 
spondent presented  a  petition  to  the  Zillah  Coyrt,  praying  for  the  production  of 
the  foul  copy  of  a  note  in  the  possession  of  the  witness.  The  copy  was  accordingly 
produced,  and  was  of  the  following  tenor:  — 

"  Confession  of  Fyz-ooUah  Khan,  Pathan,  inhabitant  of  Delhi,  but  now  residing 
at  Surat,  attending  in  the  presence  of  Gholam  Ali  Moofti.  I  know  that  there  was 
a  house  situate  in  the  Modug  Mehley  belonging  to  Mayan  Abd-oolla,  son  of  Hadjee, 
the  premises  of  which  I  rented.  I  was  in  great  want  of  money,  and  I  was  pressed 
to  pledge  the  property  with  one  Ulla  Rakhee  Khanum  for  715  rupees,  and  the 
amount  was  spent  by  me ;  and  I  agreed  that  the  same  should  be  redeemed  after  the 
return  of  Meyan  Abd-oolla  from  Delhi,  after  which  I  repaired  to  Poona  on  private 
[465]  urgent  affairs.  However,  shortly  after  the  return  of  Meyan  Abd-oolla,  Ulla 
Rakhee  Khanum  preferred  a  complaint,  and  obtained  a  decree  against  him  for 
rupees  976.  3.,  including  costs  which  Meyan  Abd-oolla  accordingly  paid,  and  soon 
after  my  return  from  Poena  I  was  informed  of  the  particulars.  I  acknowledge 
that  I  am  indebted  to  Abd-oolla  the  sum  of  rupees  2207.  3.  52.,  and  the  same  I  now 
promise  to  pay  on  demand,  with  due  interest,  at  the  rate  of  one  per  cent,  per  month, 
and  for  the  whole  amount  I  have  passed  a  writ  which  is  true  and  fair." 

This  document  did  not  bear  the  signature  of  Fyz-ooUah  Khan. 

On  the  12th  day  of  June,  1820,  the  Zillah  Court  of  Surat  made  its  decree,  and 
thereby  declared  its  opinion  upon  the  case  in  the  following  terms: — "It  appears, 
on  investigation,  that  the  Plaintiff  and  the  Defendant  were  friends,  and  that  the 
Defendant  mortgaged  the  Plaintiff's  house  to  Ulla  Rakhee  Khanum,  on  which  case 
a  decree  was  passed  in  the  Adawlut  and  Court  of  appeal,  and  the  money  paid  by 
Ulla  Rakhee  Khanum  to  the  Defendant  was  repaid  her  by  the  Plaintiff,  and  the 
present  action  is  to  recover  that  money,  together  with  other  items.  The  Plaintiff 
denies  having  constituted  the  Defendant  his  Attorney,  or  having  empowered  him  to 
mortgage  the  house.  It  appears  to  the  Court  that  the  decree  of  the  Appeal  Court 
does  not  interfere  with  the  present  action,  as  this  is  to  recover  ready  money  which 
the  Defendant  received  on  the  Plaintiff's  account,  and  appropriated  to  his  own  use. 
The  Court  does  not  consider  any  of  the  numerous  letters  filed  to  be  proved  in  any 
way.  The  Court,  however,  conceives  the  paper,  the  rough  draft  of  the  agreement  or 
acknowledgment  of  the  debt  due  by  the  Defendant  [466]  to  the  Plaintiff,  produced  by 
Moofti  Gholam  Ali,  to  be  fully  proved.  The  Moofti  declares  on  oath,  that  it  was 
drawn  out  by  him  at  the  instance  of  the  Defendant,  the  Plaintiff  being  present  at 
the  time ;  that  a  fair  copy  was  taken  by  him  on  stamped  paper  and  given  to  the 
Defendant ;  the  rough  draft  was  left  with  him.  The  Court  thinks  this  paper 
explains  the  whole  business,  and  that  the  Defendant  has  acted  as  asserted  by  the 
Plaintiff  ;  that  he  mortgaged  the  house  without  authority  to  do  so,  and  appropriated 
the  money  to  his  own  use.  The  Court,  therefore,  determines  to  decide  the  suit  on 
this  document,  holding  the  paper  in  the  light  of  an  adjustment  between  the  parties." 
The  Order  of  the  Court,  therefore,  was,  that  the  Defendant,  FyzooUah  Khan,  should 
pay  to  the  Plaintiff  (the  present  Respondent)  the  suras  mentioned  as  due,  amounting 
to  rupees  2177.  3.  36.,  with  interest.  And  to  the  extent  recovered  the  Defendant  was 
also  to  pay  the  costs  of  suit. 

The  Defendant,  Fyz-oollah  Khan,  appealed  from  this  decree  to  the  Sudder 
Adawlut.  The  sitting  Judge  (Thomas  Barnard,  Esq.,  Fourth  Judge)  before  whom 
the  appeal  came  in  the  first  instance,  differed  in  opinion  from  the  Judge  of  the 
Zillah  Court,  and  considered  the  decree  appealed  from  to  be  erroneous.  The  case 
was,  therefore,  referred  to  the  full  Court  which  met  on  the  8th  of  August,  1822,  John 
Romer,  Esq.,  Chief  Judge,  and  Edward  Ironside,  Esq.,  Third  Judge,  being  the  Judges 
present  on  that  occasion.  When  the  Court  was  of  opinion  (the  Fourth  Judge  being 
dissentient),  that  there  was  not  the  smallest  reason  to  doubt  the  truth  and  impartiality 
of  the  evidence  of  Moofti  Gholam  Ali,  corroborated  as  it  was  by  other  witnesses,  and 
that  there  was  clear  and  circum-[467]-stantial  proof  that  the  parties  had  adjusted 
their  dispute,  and  had  reduced  the  entire  terms  of  this  adjustment  to  writing, 
although  a  formal  document  was  not  subsequently  executed.  The  decree  of  the 
Zillah  Court  was,  therefore,  affirmed,  with  subsequent  interest  and  costs. 
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From  the  foregoing  decree  of  the  Zillah  Court  of  Surat,  and  the  decree  of  the 
Sudder  Adawlut  affirming  it,  the  original  Defendant,  Fyz-ooUah  Khan,  appealed  to 
His  Majesty  in  Council;  but  on  the  8th  of  December,  1822,  he  departed  this  life,  and 
upon  the  report  of  his  death  to  the  Sudder  Adawlut,  that  Court  admitted  the  present 
Appellant  as  his  representative  to  prosecute  the  appeal,  who  submitted  that  the 
decree  of  the  Sudder  Court  ought  to  be  reversed,  for  the  following  reasons :  — 

I.  Because  Fyz-ooUah  Khan  Azum  Khan  was  duly  empowered  by  the  Respondent  to 
affect  the  mortgage  to  UUa  Rakhee  Khanum. 

II.  Because  the  principal  sum  secured'  by  the  mortgage  of  the  premises  to 
Kulloo  Meyan  was  paid  to  the  mortgagee  by  Fjz-oollah  Khan  Azum  Khan,  and  he 
received  no  funds  from  the  Respondent  for  that  purpose. 

III.  Because  the  pretended  draft  of  acknowledgment  was  not  proved;  and  even 
if  it  had  been  made  in  the  manner  represented,  Fyz-ooUah  Ehan  Azum  Khan  could 
not,  under  tiie  circumstances,  be  bound  by  it. 

The  Respondent,  on  the  other  hand,  submitted,  that  the  decree  of  the  Sudder 
Adawlut  should  be  aflSrmed,  for  the  following  reason :  — 

Because,  to  the  extent  to  which,  by  the  decrees  appealed  from,  the  Respondent's 
demand  had  been  [468]  established,  there  was  sufficient  evidence  and  proof  of  a 
debt  due  to  him  from  the  original  Defendants. 

Mr.  Miller,  K.C.,  Mr.  Wigram,  K.C.,  and  Mr.  Jackson,  for  the  Appellant.  Mr. 
Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. 

Mr.  Justice  Bosanquet. — This  suit  was  commenced  for  the  purpose  of  recovering 
3481  rupees.  A  judgment  has  been  given  for  a  smaller  sum.  The  judgment  given 
by  the  Zillah  Court,  which  has  been  subsequently  confirmed,  was  for  2207  rupees, 
with  interest  upcm  it.  The  plaint  begins  by  saying,  "  I  have  claim  against  Fyz- 
oollsh  Khan,  amounting  to  3481  rupees,  principal  and  interest,  on  an  account,  the 
particulars  of  which  are  written  below;"  and  after  stating  several  circumstances, 
the  particulars  are  stated  in  several  items,  amounting  to  the  sum  claimed,  to  3481 
rupees.  The  whole  of  that  was  not  proved,  and  there  was  a  defect  of  proof  of  the 
circumstances  that  are  mentioned  in  the  plaint;  but  there  was  proof  of  the  ac- 
knowledgment, on  the  part  of  the  Defendant,  to  the  Plaintiff,  provided  the  evidence 
that  was  given  of  a  paper  that  was  brought  to  the  Moofti,  and  on  which  he  gave 
evidence,  and  of  which  he  said  he  made  a  copy,  and  of  which  he  professed  afterwards 
to  produce  a  copy,  was  evidence  in  the  case. 

Now,  with  respect  to  the  testimony  of  the  Moofti  itself,  there  does  not  appear 
to  be  any  ground  for  imput  in  any  discredit  to  it. 

The  only  real  objection,  which  is  now  made  in  this  case,  is  an  objection  that  was 
not  taken  at  all  in  any  of  the  Courts  below.  It  was  assumed  apparently  [469]  upon 
Uiose  proceedings,  from  the  beginning  to  the  end,  by  the  parties,  and  by  all  the 
Courts  through  which  this  cause  has  passed,  that  the  paperwhich  is  set  out  in  the 
Appendix  is  the  paper  that  was  spoken  of  in  the  evidence  of  the  Moofti,  when  he 
stated,  that  the  parties  came  before  him,  and  agreed  that  a  paper  should  be  drawn 
up  and  acknowledge  that  he  was  entitled  to  the  amount  in  question.  There  is  not 
one  word  in  any  of  those  petitions  of  appeal,  or  any  observations  of  any  one  of 
the  Judges,  that  throws  any  doubt  upon  the  identity  of  that  paper. 

It  appears  to  their  Lordships,  that  under  these  circumstances  it  is  quite  clear,  that 
the  parties  have  taken  this  paper  to  be  the  paper  spoken  to ;  and  that,  therefore,  we 
must  consider  that  as  the  paper  spoken  to  by  the  Moofti  in  his  evidence.  Then,  if  so, 
that  is  an  acknowledgment  that  the  amount  of  2701  rupees,  was  due  by  the  present 
Appellant,  upon  which,  of  course,  interest  follows :  one  Judge  thought  it  necessary 
that  there  should  be  a  deed,  amounting  to  a  compromise,  for  the  sum  in  question,  and 
that  the  paper  in  question  being  incomplete,  it  was  not  able  to  be  supported  as  such; 
but  the  other  Judges  of  the  Sudder  Court,  which  was  the  superior  Court,  appear  to 
have  treated  it  as  I  think  they  were  bound  to  treat  it,  namely,  as  an  acknowledgment 
by  the  party  who  agreed  to  the  contents  of  that  paper,  that  he  did  owe  the  present 
Beepondent  that  amount ;  and  it  is  a  common  and  ordinary  course,  that  an  action 
is  brought  for  a  certain  sum,  and  judgment  is  given  for  a  smaller  amount.  As  this  is 
in  which  the  judgment  of  the  Sudder  Adawlut  must  be  affirmed,  and  as  this 
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judgment  has  already  been  affirmed  by  two  Courts,  their  Lordships  are  of  opinion 
that  it  must  be  affirmed  with  costs. 


[470]   MUSSUMAT   KEEMEE  BAEE— Appellant;  LATCHMAN-DAS  NABRAIN- 
DAS,— Respondent  [Dec.  5,  1837]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bombay. 

In  a  suit  brought  on  behalf  of  a  mercantile  Firm,  for  an  alleged  injury  supposed 
to  have  been  sustained  to  the  reputation  and  trade  of  the  Firm ;  it  appearing 
in  the  course  of  the  proceedings  in  the  Zillah  Court  that  the  principal  had  died 
pending  the  suit,  the  Zillah  Court  dismissed  the  suit,  and  decreed  each  of  the 
Defendants  to  pay  his  own  costs.  On  an  appeal  by  one  only  of  the  Defendants 
in  the  original  suit,  it  was  held  by  the  Judicial  Committee,  affirming  the 
judgments  of  the  Provincial  and  Sudder  Dewanny  Courts,  that  in  accordance 
with  Reg.  II.  of  1800,  sec.  7,  the  costs  of  the  suit  in  the  Zillah  Court  ought  to 
have  followed  the  decree,  and  that  the  judgment  to  that  extent  must  be 
reversed. 

Semble:  The  Judicial  Committee  will  not  entertain  an  appeal  merely  for  costs 
[1  Moo.  Ind.  App.  479]. 

On  the  Ist  of  December,  1825,  Vittul-das  and  Jadoo  Ram  (the  original  Plaintiffs), 
acting  on  the  behalf,  and  as  the  representatives  of  the  firm  of  Bucktoo  Mull  Mool 
Chund,  filed  their  plaint  in  the  Zillah  Court  of  Surat  against,  the  Respondent  and  his 
brother,  Bheem  Sain ;  the  matter  of  their  complaint  was,  that  in  the  afternoon  of  the 
30th  of  November,  1825,  the  two  Defendants  had  caused  a  Clerk  of  the  Nazir  (a  super- 
visor or  inspector :  the  Officer  of  the  Courts  who  is  charged  with  the  service  of  its 
process)  to  enter  the  shop  of  the  Firm  without  any  warrant  for  that  purpose,  to  search 
for,  and  to  attach  certain  goods  which  the  Defendants  alleged  were  there  concealed, 
and  to  be  the  property  of  the  firm  of  Doola  Chund  in  which  they  (the  Defendants) 
were  interested ;  that  the  Defendants  stood  in  front  of  the  door,  and  having  collected 
a  crowd,  used  abusive  language  to  the  Plaintiffs,  and  impeached,  without  cause,  the 
credit  and  character  of  the  shop,  and  of  the  Plaintiff's  Master.  The  Plaintiffs, 
therefore,  claimed  to  recover  [471]  of  the  Defendants  the  sum  of  100,000  rupees  for 
damages. 

The  present  Respondent,  by  his  answer  to  the  plaint,  stated  that  he  was  no  party 
to  the  acts  and  proceedings  mentioned  in  the  plaint,  and  that  with  respect  to  him,  the 
charge  was  groundless. 

From  the  answer  of  the  other  Defendant,  Bheem  Sain  (who  was  not  a  party  to  the 
appeal),  and  from  the  documents  filed  in  the  Zillah  Court,  it  appeared  that  the  De- 
fendants had,  shortly  before  the  filing  of  the  plaint,  obtained  a  decree  in  the  Zillah 
Court  of  Surat  in  another  suit,  whereby  their  right  to  a  share  or  shares  in  the  shop 
and  property  of  the  late  Doola  Chund  was  established,  and  for  the  purpose  of 
carrying  this  decree  into  execution,  the  present  Respondent  and  his  brother,  Bheem 
Sain,  had,  on  or  about  the  18th  of  November,  1825,  obtained  an  order  of  the  Zillah 
Court,  directing  the  Nazir  to  take  an  inventory  of  the  shop  and  property  of  Doola 
Chund ;  but  the  parties  in  that  suit  having  come  to  an  agreement  between  themselves, 
the  order  was  by  arrangement  not  executed,  and  the  keys  of  the  shop  of  Doola  Chund 
were  delivered  into  the  custody  of  the  Court.  In  this  state  of  things,  Bheem  Sain, 
one  of  the  Defendants  in  the  present  suit,  obtained  intelligence,  as  he  by  his  answer 
alleged,  of  the  arrival  at  Surat  of  certain  goods  belonging  to  Doola  Chund's  firm,  and 
that  with  a  view  to  evade  the  aforesaid  decree,  they  had  been  carried  to,  and  were 
concealed  in,  the  shop  of  Permanund-das,  who  was  the  owner  of  Bucktoo  Mull  Mool 
Chund's  shop,  and  Master  of  the  original  Plaintiffs  in  the  present  suit.  The  De- 
fendant, Bheem  Sain,  gave  information  of  this  fact  to  the  Nazir,  who  thereupon  sent 
for  the  Plaintiff,  Jadoo  Ram,  the  [472]  Mokhtar  of  Bucktoo  Mull's  shop ;  and  the 
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Nuir  was  induced,  from  the  statements,  and  with  the  consent  of  each  party,  to  send 
one  of  his  Clerks  to  the  shop,  in  order  to  examine  the  marks  upon  the  goods  in 
question,  and  to  ascertain  whether  they  belonged  to  Doola  Chund's  shop  or  not ;  but 
upon  the  Nazir's  Clerk  going  for  this  purpose,  the  people  at  the  shop  opposed  him, 
and  would  not  let  the  marks  be  examined. 

The  PlaintifFs,  in  their  reply  to  the  answers  of  the  Defendants,  attempted  to  make 
out  a  case  of  special  damage,  occasioned  by  the  alleged  acts  and  proceedings  of  the 
Respondent  and  the  co-Defendant,  his  brother ;  they  stated  that  the  mob  which  the 
Defendants  had  collected  about  the  shop  having  been  seen,  it  caused  a  run  upon  the 
shop,  to  meet  which  the  Plaintiffs  were  obliged  to  part  with  the  goods  of  the  firm  at 
a  reduced  price. 

The  only  evidence  taken  by  the  Zillah  Court  relative  to  the  matters  of  complaint 
urged  by  the  original  Plaintiffs,  was  the  report  of  the  Nazir  upon  an  order  of 
reference  made  to  him  by  the  Zillah  Court.  The  Nazir  by  his  report  stated,  that  on 
the  30th  of  November,  1825,  Peston-jee  (who  was  the  Vakeel  of  the  Defendants  in  the 
suit,  instituted  to  recover  a  share  of  Doola  Chund's  shop)  informed  him  (the  Nazir) 
that  certain  goods  belonged  to  the  firm  of  Doola  Chund,  which  had  just  arrived  at  the 
Custom  Bouse  from  Bengal,  had  been  taken  from  thence  and  concealed  in  the  shop 
of  Bucktoo  Mull  Mool  Chund.  That  the  Nazir  informed  both  Peston-jee  and  Bheem 
Sain  that  without  an  order  of  Court  for  the  purpose,  he  could  not  send  a  Clerk  to 
the  shop  of  Bucktoo  Mull  Mool  Chund  to  examine  and  make  an  inventory  of  the  [473] 
goods  in  question  ;  but  after  much  altercation,  Jadoo  Ram  Mokhtar  (who  was  one  of 
the  original  Plaintiffs),  and  the  Defendant,  Bheem  Sain,  and  the  present  Respondent, 
having  consulted  and  agreed,  told  the  Nazir  they  both  consented  he  should  send  a 
Clerk  to  take  down  the  marks  and  letters  on  the  bales ;  that  in  the  evening  the  Clerk 
came  and  told  the  Nazir  that  he  went  to  the  shop  of  Bucktoo  Mull,  but  the  Plaintiff, 
Tittul-das,  the  Monim  or  cashier  of  the  shop,  was  absent ;  and  the  other  Clerks,  not 
understanding  the  matter,  began  disputing,  from  which  a  great  disturbance  took 
place,  almost  amounting  to  a  riot.  After  that,  a  mob  that  had  collected  came,  and 
Bheem  Sain  with  them,  when  Vittul-das,  the  Monim,  having  come  with  the  keys, 
offered  them  to  the  Nazir,  and  was  willing  that  a  Clerk  should  go  to  the  shop  to  write 
down  the  marks  and  numbers  of  the  goods  in  question ;  but  this  was  declined  by 
Bheem  Sain,  who  wished  to  defer  the  taking  of  this  step  till  he  had  obtained  another 
order. 

This  report  of  the  Nazir  was  the  whole  of  the  evidence  relative  to  the  subject  of 
complaint.  There  was  no  evidence  of  any  special  damage  sustained  by  the  Plaintiffs 
or  by  their  Master,  Permanund-das,  either  in  property  or  character,  from  the  acts  or 
proceedings  imputed  to  the  Defendants  in  the  suit ;  and  it  appeared  from  the  Nazir's 
report,  that  the  sending  of  a  Clerk  to  the  shop  of  Bucktoo  Mull,  which  was  the  cause 
of  whatever  disturbance  took  place,  was  done  by  the  consent  of  the  Plaintiff,  Jadoo 
Ram,  the  Mokhtar  of  Bucktoo  Mull's  firm;  and  the  present  Respondent  was  not 
implicated  in  any  of  the  proceedings  further  or  otherwise  than  by  consenting  to 
that  measure. 

Shortly  after  the  plaint  was  filed,  and  pending  the  [474]  suit,  Permanund-das 
died,  but  no  notice  was  taken  of  the  event  in  the  proceedings  in  the  cause. 

On  the  11th  day  of  November,  1826,  the  Zillah  Court  of  Surat  made  its  decree, 
the  material  part  of  which  was  as  follows :  "  On  reading  all  the  papers  in  this  case, 
it  appeared  that  the  Plaintiffs  brought  an  action,  stating  that  they  were  respectively 
the  Monim  and  Mokhtar  of  Permanund-das  Bothoo  Ram,  trading  in  the  name  and 
firm  of  Bucktoo  Mull  Mool  Cliund ;  and  they  further  represent,  that  in  consequence 
of  the  acts  of  the  Defendants,  the  reputation  of  their  own  Master,  Permanund-das; 
and  the  credit  of  the  shop,  have  been  damaged.  From  the  allegations  in  this 
petition  it  appears,  that  the  Plaintiffs  have  personally  suffered  in  character,  as  well 
as  Permanund-das ;  but  when  these  people  were  questioned  on  this  point,  they  denied 
these  circumstances,  and  stated  that  only  Permanund-das  and  the  shop  had  suffered 
loss  of  reputation,  and  that  the  action  was  not  brought  for  their  personal  characters. 
Regarding  the  damage  sustained  by  Permanund-das,  in  his  reputation,  it  appears  in 
the  judgment  of  the  Court,  that  the  Plaintiffs  have  already  admitted  in  Court  that 
Permanund-das,  while  returning  from  Benares  to  Surat,  before  the  petition  in  this 
case  was  filed,  died  on  the  road,  and  eight  days  after  this  petition  was  filed,  intel- 
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ligence  of  his  death  reached  Surat ;  therefore  it  does  not  appear  neceseary  to  enter 
into  any  discusaion  regarding  this  Permanund-das,  because,  with  reference  to  what 
affected  Permanund-das,  in  ^is  matter,  such  became  nullified  by  his  death.  With 
respect  to  the  loss  of  reputation  of  the  firm,  it  appears  to  the  Court  that  Permanund- 
das  was  sole  proprietor  of  the  shop,  neither  were  there  any  partners  in  this  shop ;  but 
[476]  when  the  allegations  set  forth  in  this  petition  occurred,  and  this  petition  was 
filed,  at  the  time  understood  that  Permanund-das  was  living.  When  he  died,  how- 
ever, the  claim  for  injury  to  this  shop  no  longer  existed;  not  unlike  the  case  of  a 
person  who  brings  an  action  for  injury  done  to  his  personal  character,  and  who  dies 
before  it  is  decided.  The  Nazir  made  a  report  by  an  Order  of  Court  on  the  Ist  of 
November,  1826,  from  which  it  appeared  that,  after  much  disputing,  the  Plaintiff, 
Jadoo  Ram  Raja  Ram,  and  the  Keeper  of  the  keys  of  this  shop  (cashier),  agreed  and 
resolved  to  permit  Bheem  Sain  to  come  to  their  warehouse  to  examine  the  marks  on 
the  bales  of  goods;  therefore,  the  Nazir  sent  the  MJ^ta  along  with  them.  The 
accusation  arising  out  of  the  acts  of  the  Defendants  in  consequence,  whereby  the 
reputation  of  the  shop  was  damaged  has,  therefore,  become  of  no  effect.  That  many 
people  collected  about  the  shop  is  true,  but  for  that  circumstance  no  responsibility 
rests  with  the  Defendants.  In  this  matter  the  petition  which  the  Plaintiffs  have  filed 
cannot  be  allowed  to  proceed  further,  nor  can  any  further  proceedings  be  permitted 
with  regard  to  either  Permanund-das's  personal  character,  or  that  of  the  shop.  It 
appears,  however,  to  the  Court,  that  the  Nazir  has  acted  rather  imprudently  in  this 
business,  inasmuch  as  at  that  time  he  possessed  no  Order  in  his  hands  to  make  inquiry 
about,  or  to  take  any  memorandum  of,  the  goods  of  the  shop  of  Doola  Chund  Canda- 
haree  Mull,  nor  had  he  ever  received  any  instructions  whatever  to  inquire  after  any 
goods  at  the  Plaintiff's  warehouse.  The  Nazir's  duty  respecting  the  execution  of 
the  Order  was  clear,  and  he  must  have  known  it  was  necessary  to  wait  for  another 
Order  before  proceeding  [476]  to  the  lengths  he  did.  But  as  the  Nazir's  conduct 
was  not  included  in  the  allegations  of  this  petition,  it  does  not  seem  necessary  to 
state  anything  more  with  reference  to  him.  It  appears  to  the  Court,  in  regard  to 
costs,  that  as  the  Defendants'  proceedings  in  this  case  justly  merit  reprehension,  they 
should  be  ordered  to  pay  their  own  costs,  because  it  is  evident  from  the  Nazir's  report, 
that  both  Defendants  were  present  at  the  disturbance." 

The  present  Respondent,  considering  that  he  was  aggrieved  by  this  decree, 
inasmuch  as  he  was  made  to  bear  his  own  costs  of  defending  himself  against  a  claim 
which  the  Court  ultimately  dismissed,  appealed  to  the  Sudder  Adawlut  at  Surat. 
Upon  the  removal  of  that  Court  to  Bombay,  the  appeal  was  transferred,  and  pro- 
secuted in  the  Provincial  Court  at  Guzerat. 

In  the  prosecution  of  the  appeal  before  the  Provincial  Court,  the  present  Appel- 
lant was  introduced  as  a  Respondent,  upon  a  petition  made  by  her,  alleging  that  she 
was  the  widow  of  Bucktoo  Mull,  and  that  the  deceased  Permanund-das  was  in  his  life 
merely  the  head  manager  of  the  shop  by  virtue  of  her  appointment.  She,  therefore, 
claimed,  as  owner  of  the  shop,  the  reputation  of  which  had  been  injured  by  the 
proceedings  of  the' original  Defendants,  to  be  entitled  to  defend  the  appeal  in  the 
Provincial  Court. 

On  the  19th  day  of  February,  1829,  the  Provincial  Court,  on  the  authority  of 
Regulation  II.  of  1800,  sec.  7,  which  directs  that,  after  the  parties  in  a  suit  have 
been  heard,  and  witnesses  and  exhibits  examined  and  considered,  the  Judge  is  to  give 
judgment  according  to  justice  and  right,  and  is  to  order  costs  to  be  paid  to  the  party 
in  whose  favour  the  decree  should  be  made,  reversed  so  much  of  the  decree  of  [47T] 
the  Zillah  Court  as  adjudged  the  present  Respondent  (the  Appellant  in  the  Pro- 
vincial Court)  to  bear  his  own  costs ;  which  costs,  together  with  the  costs  of  the  appeal, 
were  ordered  to  be  paid  by  the  present  Appellant. 

From  the  decree  of  the  Provincial  Court  the  present  Appellant  appealed  to  the 
Sudder  Adawlut  of  Bombay,  and,  on  the  15th  of  January,  1830,  that  Court  affirmed 
the  decree  of  the  Provincial  Court,  and  further  decreed,  that  all  the  costs  incurred  in 
the  Sudder  Adawlut  should  be  borne  by  the  Appellant.  From  this  decree  the  Appel- 
lant appealed  to  His  Majesty  in  Council,  praying  that  the  decision  might  be 
reversed  for  the  following  reasons: — 

I.  Because,  section   7,   Regulation  II.  a.d.   1800,  was  not  applicable  to  suits 

190 


Digitized  by 


Google 


V.  LATCHMAN-DAS  NARRAIN-DAS  [1837]      I  HOOBE  IND.  APP.,  478 

instituted  for  damages  arising  from  injury  to  character,  and  had  not  hitherto  in 
practice  been  so  applied. 

II.  Because  the  conduct  of  the  Respondents  was  obviously  irregular  and  malicious, 
and  the  original  Plaintiffs'  suit  having  only  failed  by  the  death  of  their  principal, 
the  Zillah  Court  was  called  upon,  in  justice  and  equity,  to  direct  each  party  to  pay 
their  own  costs. 

III.  Because  it  was  satisfactorily  established,  that  in  such  cases  as  the  present, 
the  Zillah  Court  of  Surat  claims,  and  has  exercised,  the  power  of  apportioning  the 
costs  according  to  its  view  of  the  conduct  of  the  parties,  although  the  Plaintiff  may 
be  said,  in  strict  technical  language,  to  have  failed  in  this  action. 

The  Respondent,  on  the  other  hand,  contended,  that  the  decree  ought  to  be 
affirmed,  for  the  following  reasons: — 

I.  Because  the  original  suit  in  the  Zillah  Court  of  [478]  Surat  having  been 
ditmissed,  that  Court  was  not  competent  to  exercise  any  discretion  on  the  subject  of 
costs,  but  ought  to  have  given  the  Respondent,  as  one  of  the  Defendants  in  the  suit,  his 
coats  as  of  course. 

II.  Because,  if  it  had  been  within  the  competence  of  the  Zillali  Court  to  exercise 
any  discretion  with  respect  to  the  costs  of  the  Defendants,  the  Respondent  ought  to 
have  had  his  costs,  inasmuch  as  not  only  the  original  Plaintiffs  failed  to  make  out 
any  case  for  a  decree  in  their  favour,  and  upon  their  own  showing,  they  were  not 
entitled  to  maintain  any  action  for  the  causes  of  complaint  stated;  but  there  was 
also  no  evidence  of  the  Respondent  having  committed,  or  having  been  implicated  in, 
any  act  or  proceeding  of  any  illegal  or  reprehensible  character. 

Mr.  Miller,  E.C.,  Mr.  Wigram,  K.C.,  and  Mr.  Jackson,  for  the  Appellant,  cited 
Dare  v.  Motee  Nuthoo  (1  Borradaile,  Bom.  Reps.  75),  and  Reg.  IV.  of  1827,  sec. 
58,  cL  1. 

Mr.  Serjeant  Spankie,  and  Mr.  £.  J.  Lloyd,  for  the  Respondent. 

The  Chief  Judge  of  the  Court  of  Bankruptcy  [The  Rt.  Hon.  Thomas  Erskine]. — 
It  will  not  be  necessary  to  hear  the  Counsel  on  the  part  of  the  Respondents  in  this 
case.  The  question  arises  upon  Regulation  II.  of  1800,  sec.  7,  which  .enacts,  "  that 
after  the  parties  in  a  suit  have  been  heard,  and  witnesses  and  exhibits  examined  and 
considered,  the  Judge  is  to  give  judgment  according  to  justice  and  right,  and  is  to 
order  costs  to  be  paid  to  the  party  in  whose  favour  the  decree  should  be  made.  There 
are  subsequent  Regulations  which  are  [479]  applicable  to  cases,  where  the  parties 
may  elect  to  proceed  in  their  cause,  or  where  the  Defendant  absconds  and  does  not 
appear. 

In  this  case  the  action  was  brought  by  two  of  the  Clerks  of  a  person  of  the  name 
of  Permanund-das,  for  injury  supposed  to  have  been  sustained  to  the  reputation 
and  the  trade  of  their  Master,  by  the  conduct  of  the  Defendant.  It  appeared  in  the 
course  of  the  cause,  that  the  Master  died  before  this  action  had  been  commenced, 
and,  therefore,  although  some  injury  had  been  sustained  by  the  Plaintiffs  themselves, 
they  rejected  that  as  the  ground  of  their  suit,  and  rested  their  case  entirely  upon  the 
right  that  their  Master  had  to  recover  damages  for  injury  sustained  by  him :  the 
Court  thought  that  the  suit  could  not  be  furtiier  proceeded  in,  and  non-suited  the 
Plaintiff,  but  directed  that  each  party  should  pay  their  own  costs. 

Now,  if  there  had  been  a  discretion  with  respect  to  the  costs,  vested  in  the  Zillah 
Court,  their  Lordships  would  not,  I  think,  have  allowed  an  appeal  against  the  exer- 
cise of  that  discretion,  because  no  appeal  against  a  decree  merely  as  to  costs  would 
be  allowed ;  but  the  question  here  is,  whether  the  Zillah  Court  had  any  discretion  to 
exercise,  and  whether  they  were  not  bound  by  the  terms  of  Regulation  II.  sec.  7,  1800. 

Upon  the  appeal  by  one  of  the  Defendants  against  this  decision,  the  Provincial 
Court  and  the  Sudder  Dewanny  Adawlut  were  both  of  opinion,  that  the  Zillah  Court 
had  no  discretion,  and  ought  to  have  decreed  both  the  Defendants  their  costs ;  but 
inasmuch  as  the  appeal  there  was  only  by  one  of  the  Defendants,  they  would  not 
reverse  the  decree  against  the  other  Defendant,  who  had  not  appealed,  but  did  so 
in  favour  of  the  [480]  Defendant  appealing,  and  gave  him  the  costs  also  of  the  appeal. 

Their  Lordships  are  of  opinion  that  the  judgments  of  the  Provincial  Court  and 
Sudder  Dewanny  Adawlut  are  correct;  that  the  Zillah  Court  had  no  discretion  to 
exercise  upon  the  subject,  because  the  grqund  of  the  decision  of  the  Zillah  Court 
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appears  to  have  been,  that  this  was  a  suit  instituted  by  parties  who  had  no  right  to 
institute  it,  the  person  in  whose  name  and  on  whose  behalf  it  was  instituted  being 
at  the  time  dead,  and,  therefore,  having  no  right  to  institute  the  suit  the  judgment 
was  upon  the  merits,  that  the  whole  case  being  before  the  Court,  according  to  the 
provision  in  the  Regulation,  they  must  give  the  costs  according  to  the  result  of  the 
suit. 

A  case  has  been  cited  from  Borradale's  Reports,  in  which  the  Court  appears,  in 
an  action  under  very  pieculiar  circumstances,  to  have  given  a  most  extraordinary 
decision.  First  of  all,  in  deciding  that  the  Defendants  should  pay  the  costs  to  a 
Plaintiff  who  did  not  succeed,  and  then,  when  that  Plaintiff  appealed  in  two  stages 
to  other  Courts,  and  failed  also  there,  giving  the  costs  in  like  manner  against  the 
Respondents,  who  in  all  three  of  the  proceedings  had  succeeded.  This  is  rather  too 
strong  a  case  their  Lordships  think  to  be  cited  as  an  authority ;  and,  besides,  there 
appears  to  have  been  no  objection  made  by  the  parties,  and  no  appeal  from  the 
decision  of  the  Court  below  as  to  costs :  the  point,  therefore,  was  never  raised,  and 
that  decision  cannot  be  cited  as  an  authority  for  it  [Datf  v.  Motee  Nttthoo,  1  Borr. 
Bom.  Rep.  75]. 

Again,  it  has  been  said  that  there  has  been  a  Regulation  passed  in  the  year  1827 
(after  the  decree  in  question  was  made),  and  that  we  must  look  at  that  [481]  Regula- 
tion, not  merely  as  declaring  what  should  take  place  from  the  year  1827,  but  as 
recognizing  the  practice  of  the  Courts,  which  is  supposed  to  have  prevailed  from  the 
time  of  the  passing  of  the  Regulation  of  1800  down  to  that  day ;  but  there  is  nothing 
in  the  Regulation  of  1827  which  is  declaratory,  or  which  shows  any  recognition  of 
any  such  practice.  The  provisions  there  enacted  are  evidently  prospective  only — 
and  inasmuch  as  this  decree  was  pronounced  before  that  Regulation  was  made, 
we  must  decide  this  case  without  any  reference  to  those  provisions.  Their  Lord- 
ships are,  therefore,  of  opinion,  that  the  judgment  of  the  Court  of  Sudder  Dewanny 
must  be  affirmed,  as  far  as  the  same  applies  to  the  Appellant's  own  proportion  of  the 
costs,  which  amount  to  1298  rupees,  in  the  Zillah  Court,  and  the  whole  of  the  costs 
in  the  Courts  of  appeal  from  the  Zillah  Court. 

[On  point  as  to  appeal  as  to  costs,  see  note  to  Wilson  v.  Reg.,  1866,  4  Moo.  P.C. 

(N.S.)  314.] 


[482]     RAJAH  DUNDIAL  SING  and  Others,— Appellants ;  RAJAH  ANUND 
KISHWUR  SiyG,— Respondent  [Dec.  5  and  7,  1837]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

The  Bengal  Regulations  of  Limitation  (Reg.  III.  1793.  s.  15,  and  Reg.  IL  1805) 
held  conclusive  in  a  question  of  title,  where  adverse  possession  had  been  held 
for  more  tlian  twelve  years  and  the  fraud  alleged  as  taking  the  case  out  of 
the  Regulations  was  not  proved. 

On  the  6th  day  of  May,  1808,  Rajah  Gunga  Persad  Sing  (the  original  Plaintiff) 
filed  his  plaint  in  the  Zillah  Court  of  Sarun,  claiming,  upon  a  plea  of  title  by  in- 
heritance, to  recover  from  Rajah  Beer  Kishwur  Sing  (the  original  Defendant), 
possession  of  Pergunnahs,  Munjhowah  and  Sumrown,  in  the  Talook  of  Sungram- 
poor,  and  certain  salt  mahals,  all  which  were  formerly  part  of  the  Sirkar  (Division 
of  a  Province)  of  Chumparun,  in  Soobah  Bahar.  The  remaining  part  of  Chum- 
parun  Sirkar,  consisting  of  Pergunnahs,  Maihsee  and  Bubrah  were  in  the  possession 
of  the  Plaintiff. 

The  Plaintiff's  father's  first  cousin  was  Rajah  Dhooroop  Sing,  the  last  undis- 
puted owner  and  possessor  of  the  whole  of  the  Chumparun  Sirkar :  he  died  in  the 
year  1169  Fusly  (a.d.  1762)  without  issue  male  of  his  body.  Upon  his  death  Rajah 
Joogul  Kishwur  Sing  (who  was  the  only  or  eldest  son  of  a  daughter  of  Dhooroop 
Sing)  succeeded  to  the  Rajgy  (royalty,  dignity,  or  quality  of  a  Rajah),  and  to  the 
possession  of  the  Sirkar,  as  the  adopt«d  «on  and  heir  of  the  deceased  Rajah.     In  the 
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year  1173  Fusly  (a.d.  1766),  one  year  after  the  acquisition  of  tlie  [483]  Dewanny 
by  the  English  Government,  Rajah  Joogul  Kishwur  Sing  having  joined  in  opposi- 
tion to  the  British  Government,  and  having  been  defeated  by  the  forces  of  the  East 
India  Company,  fled  to  Bundlecund,  whereupon  the  British  Government  took  pos- 
session of  his  estate,  and  placed  the  Zemindary  under  the  management  of  their 
revenue  OfiScers.  In  the  year  1771  a.d.  he  returned  upon  the  invitation  of  the 
members  of  the  Patna  Council,  and  upon  that  occasion  a  portion  of  his  estates,  con- 
sisting of  the  Perg^nnahs  and  other  particulars,  which  were  the  subject  of  the  suit, 
was  restored  to  him ;  but  in  consequence  of  his  failing  to  discharge  the  revenue 
assessed  upon  them,  he  was,  in  the  following  year,  again  deprived  of  the  manage- 
ment and  possession  of  these  Pergunnahs,  and  ordered  thenceforth  to  reside  at 
Patna. 

The  Patna  Council  fixed  the  sum  of  12,000  rupees  per  annum  for  his  Malikana 
(an  allowance  granted  to  a  Zemindar  for  his  support,  when  he  is  suspended  from 
possession  of  his  Zemindary),  of  which  he  was  allowed  to  receive  5000  rupees  for 
his  subsistence;  the  residue  of  the  12,000  rupees  was  directed  to  be  brought  to  the 
Company's  account,  in  discharge  of  the  balance  due  from  him  for  arrears  of  revenue. 
The  Council  also  directed,  that  the  Rajah's  subsistence  money  should  be  paid  to  him 
monthly  from  the  collections  of  Sirkar  Chumparun. 

At  the  time  of  Rajah  Joogul  Eishwur's  restoration  to  a  portion  of  his  Zemindary, 
the  residue  thereof  (namely,  the  Pergunnahs,  Maihsee  and  Bubrah)  were  bestowed 
by  the  Government  upon  Rajah  Sri  Eishen  Sing  and  Baboo  Abd-ool  Sing,  who  were 
first  cousins  on  the  paternal  side  of  the  deceased  Rajah  Dhooroop  Sing. 

[484]  The  allowance  of  rupees  6000  per  annum  was  paid  to  Rajah  Joogul  Eish- 
wur  until  his  death,  which  happened  in  the  year  1191  Fusly  (a.d.  1784).  Rajah  Beer 
Eishwur  Sing,  the  original  Defendant,  was  his  son  and  heir,  and  the  same  allow- 
ance was  continued  to  him  by  the  British  Government  until  the  year  1197  Fusly 
(a.d.  1790),  when  the  decennial  settlement  was  established.  Upon  the  formation  of 
that  settlement.  Rajah  Beer  Kishwur  Sing  and  Rajah  Sri  Eishen  Sing  presented  to 
Mr.  Montgomery,  the  Collector,  separate  Durkhasts  (Petitions),  praying  that  the 
settlement  of  the  whole  Sirkar  might  be  made  with  them  respectively ;  and  each  of 
them  on  that  occasion  advanced  adverse  claims  to  the  Sirkar  in  question,  as  heir  to 
the  deceased  Rajah  Dhooroop  Sing.  Upon  a  reference  made  by  Mr.  Montgomery 
to  the  Government  for  instructions  in  this  matter,  the  Governor-General  in  Council 
confirmed  the  former  division  of  Sirkar  Chumparun,  and  directed  that,  in  accord- 
ance therewith,  the  decennial  settlement  of  Pergunnahs,  Munjhowah  and  Siunrown 
should  be  formed  with  Beer  Eishwur  Sing.  The  decennial  settlement  of  that  portion 
of  Sirkar  Chumparun  was,  in  the  year  1791  a.d.,  made  with  him  accordingly,  and 
that  of  the  remainder  of  the  Sirkar  (namely,  Pergunnahs,  Maihsee  and  Bubrah) 
was  formed  with  Rajah  Sri  Eishen  Sing. 

Sri  Eishen  Sing  died  in  the  year  1205  Fusly  (a.d.  1798),  and  was  succeeded  by 
Gunga  Persad,  the  original  Plainti£F,  his  son  and  heir.  The  plaint  was  filed  on  the 
6th  of  May,  1808,  after  a  lapse  of  seventeen  years  from  the  time  at  which  the  de- 
cennial settlement  was  formed,  and  throughout  the  whole  of  which  period  Rajah 
Beer  Eishwur  Sing,  the  original  [486]  Defendant,  had  been  in  undisputed  possession 
of  the  Pergunnahs,  etc.,  forming  the  subject  of  the  claim. 

The  Plaintiff  deduced  his  title  from  Rajah  Oogur  Sane,  who,  he  alleged,  possessed 
the  whole  of  the  Sirkar  of  Chumparun ;  that  upon  his  death  his  son.  Rajah  Guj  Sing, 
became  vested  in  the  possession,  which  from  him  devolved  upon  his  son,  DuUeep 
Sing;  that  DuUeep  Sing  in  his  lifetime,  in  conformity  with  the  usual  practice, 
established  Rajah  Dhooroop  Sing,  his  son,  in  the  succession,  and  died ;  that  Rajah 
Dhooroop  Sing  continued  in  possession  of  the  rajgy  up  to  the  year  1168  Fusly 
(a.d.  1761);  but  in  the  year  1169  Fusly  (a.d.  1762).  upon  due  consideration  of  right 
to  succeMion  as  established  in  the  family,  he  made  over,  while  he  was  still  alive,  the 
rajgy  of  the  said  Sirkar  to  Rajah  Sri  Eishen  (the  father  of  the  Plaintiff),  son  to 
Pirthee  Sing,  grandson  to  Rajah  Guj  Sing,  and  nephew  to  DuUeep  Sing,  and  at  the 
same  time  executed  in  his  favour  a  deed  of  conveyance  of  the  rajgy  and  the  milkeut 
of  the  estate,  comprising  the  whole  of  the  Sirkar  aforesaid,  and  gave  him  entry  into 
the  Zemindary.  The  Plaintiff  represented,  that  when,  in  the  year  1170  Fusly  (a.d. 
1763),  the  British  Government  was  established,  the  lands  comprised  in  the  said 
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Sirkar  were  attached,  but  that  Sri  Eishen  continued  to  receive  the  Malikana,  and 
other  rights  annexed  to  the  Zemindary  up  to  1177  Fusly  (a.d.  1770);  that  in  the 
following  year  the  settlement  of  the  whole  Sirkar  was  made  with  him,  and  from  the 
year  1772  a.d.  to  1790  a.d.,  although  the  business  of  the  Sirkar  was  conducted  by 
the  Ameens  (a  Commissioner,  a  provincial  native  officer,  appointed  to  the  temporary 
collection  of  the  revenue),  and  at  [486]  other  times  entrusted  to  the  Mootahdars  (a 
person  who  engages  for  the  payment  of  the  Government  revenue ;  a  revenue  farmer), 
the  Plaintiff's  father,  Sri  Kishen,  received  the  Malikana.  The  plaint  then  pro- 
ceeded to  state  the  manner  in  which,  upon  the  formation  of  the  decennial  settlement 
in  1790  A.D.,  Sri  Kishen  had  been  deprived  of  the  possession  of  the  Pergunnahs,  etc., 
which  the  Plaintiff  claimed  to  recover,  and  alleged  certain  fraudulent  practices, 
whereby  possession  had  been  obtained  by  the  Defendant,  Beer  Kishwur,  and  by  which 
it  was  attempted  to  relieve  the  Plaintiff's  case  from  the  bar  created  by  lapse  of  time. 

In  conformity  with  the  provisions  of  Reg.  XIII.  of  1808,  the  case  was  transferred 
from  the  Zillah  Court  of  Sarun  to  the  Provincial  Court  of  Patna  ^  and  the  suit  having 
afterwards  abated,  by  the  death  of  the  Plaintiff,  Gunga  Persad  Sing,  was  in  the 
year  1810  revived,  and  prosecuted  in  the  Provincial  Court  by  his  son  and  heir,  the 
present  Appellant,  Rajah  Dundial  Sing. 

On  the  21st  of  July,  1810,  the  Defendant,  Beer  Kishwur,  filed  his  answer  to  the 
plaint,  insisting  upon  his  title  as  son  and  heir  of  Joogul  Kishwur,  this  adopted  son 
of  Dhooroop  Sing,  and  denying  the  several  allegations  contained  in  the  plaint ;  he 
relied  also  upon  the  bar  to  the  Plaintiff's  claim  arising  from  lapse  of  time. 

The  Plaintiff's  replication  and  the  Defendant's  rejoinder  were  afterwards  filed, 
and  the  parties  then  produced  their  evidence,  which  was  wholly  documentary. 

The  first  piece  of  the  documentary  evidence  pro-[487]-duced  by  the  Plaintiff  was 
a  copy  of  a  deed  of  conveyance  of  the  rajgy  and  Sirkar  of  Chumparun,  dated  1169 
Fusly  (a.d.  1762),  alleged  to  have  been  executed  by  Rajah  Dhooroop  Sing  iu  favour 
of  Sri  Kishen,  and  whereby  he  was  constituted  heir  and  successor  to  the  said  Rajah. 
The  original  deed  was  not  produced,  or  its  due  execution  proved,  nor  was  any  evi- 
dence given  to  show  that  such  a  deed  had  been  executed,  or  had  been  produced  at 
any  former  period. 

The  next  document  was  a  copy  of  a  lease  granted  by  the  Government,  of  the 
whole  Sirkar  for  the  year  1178  Fusly  (a.d.  1771),  in  favour  of  Sri  Kishen  and  Ai>d- 
ool  Sing,  in  which  they  are  t«rmed  Maliks  and  Zemindars  of  the  Chumparun  Sirkar. 
This  lease  was  granted  previously  to  the  return  of  Rajah  Joogul  Kishwur  from 
Bundlecund,  upon  the  invitation  of  the  Patna  Council,  and  whilst,  in  consequence 
of  Rajah  Joogul  Kishwur's  defection  and  flight,  the  Sirkar  of  Chumparun  had  been 
assumed  by  the  British  authorities.  The  Plaintiff  also  produced  two  Perwannahs, 
addressed  by  Nawab  Kassim  Khan  to  Sri  Kishen,  wherein  he  was  recogniised  as 
Zemindar,  and  directed  to  conduct  the  business  of  the  rajgy,  and  to  discharge  the 
revenues.  These  orders  were  dated  respectively  in  the  years  1762  and  1764  a.d.  ; 
but  were  not  proved  to  be  genuine. 

The  Plaintiff  produced  some  other  documents,  none  of  which  had  any  bearing 
upon  the  case. 

No  evidence  was  given  in  support  of  the  allegations  of  fraud  and  collusion, 
which,  by  the  plaint,  were  charged  against  the  Defendant. 

The  documentary  evidence  produced  by  the  Defendant  consisted — 

[488]  First:  of  letters  addressed  to  Rajah  Joogul  Kishwur  by  the  members  of  the 
Patna  Council  and  Mr.  Golding,  the  Collector,  inviting  him  to  return  to  the  British 
territories,  and  to  appear  before  the  Council  at  Patna,  with  assurances  of  favour 
and  protection. 

Second :  two  orders  or  certificates  of  the  Collector,  the  first  of  which  appeared  to 
be  an  order,  directing  the  Malguzars  in  Pergunnahs,  Munjhowah  and  Sumrown 
whose  revenue  payments  were  in  arrear  for  the  year  1178  Fusly  (a.d.  1771),  to  pay 
their  arrears  to  Joogul  Kishwur  as  Zemindar  of  those  Pergunnahs.  The  other  was 
an  order  or  certificate,  dated  27th  of  January,  1791  a.d.,  notifying  to  the  village 
Officers  and  Ryots,  that  the  Pergunnahs,  Munjhowah  and  Sumrown  had,  in  obedience 
to  the  orders  of  the  Governor-General  in  Council,  been  allotted  to  the  Defendant, 
the  son  of  Joogul  Kishwur,  deceased,  as  his  milkeut  and  Zemindary,  and  directing 
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them  to  pay  to  him,  as  Malik  and  Zemindar,  the  revenues  of  the  lands  comprised  in 
those  Pergunnahs. 

Third:  certain  revenue  accounts  for  the  years  1179,  1180,  and  1181  Fusly  (a.d. 
1772,  1773,  1774),  showing  by  the  two  former,  the  Pergunnahs,  Munjhowah  and 
Sumrown  were  the  recognized  inheritance  and  milkeut  of  Joogul  Eishwur ;  and  the 
last,  relating  to  1774  a.d.,  that  he  was  entitled  to  a  portion  of  the  Malikana  due  in 
respect  of  the  Sirkar  of  Chumparun,  and  Sri  Eishen  to  other  part  thereof,  which 
diviBion  of  the  Malikana  for  the  whole  Sirkar  between  these  two  persons  would  follow 
upon  the  partition  made  of  the  Sirkar  in  1771  a.d. 

The  Defendant  also  filed  a  duly  authenticated  copy  [489]  of  the  orders  of  Govern- 
ment, in  obedience  to  which  the  decennial  settlement  of  Pergunnahs,  Munjhowah 
and  Sumrown  was  made  with  him  in  the  year  1791  a.d.,  the  tenor  of  which  excluded 
the  possibility  of  that  settlement  having  been  effected  by  means  of  any  intrigue  or 
collusive  dealing  between  the  Defendant  and  Jugmohun,  as  alleged  by  the  plaint. 

Upon  the  evidence  thus  adduced,  the  Provincial  Court,  on  the  29th  of  October, 
1812,  gave  judgment  in  the  cause,  and  dismissed  the  Plaintiff's  suit  with  costs, 
observing  that,  "  As  the  Plaintiff  and  hi^  father  never  held  possession  of  the  Mahals 
in  contention,  either  by  regulating  their  internal  management,  by  making  their 
revenue  collections,  or  by  receiving  their  Malikana  during  the  course  of  twelve 
years,  indeed  for  a  much  longer  period  (that  is  to  say,  from  the  year  1169  to  1215 
Fusly,  when  the  claim  was  first  prosecuted),  this  case  does  not,  agreeably  to  the 
regulations,  come  within  the  cognizance  of  the  C!ourt;  it  is,  therefore,  ordered  and 
decreed,  that  the  claim  of  the  Plaintiff  be  dismissed,  and  that  he  be  made  liable  for 
all  the  costs  of  suit  upon  it." 

From  this  decree  the  Plaintiff,  Dundial  Sing,  appealed  to  the  Sudder  Dewanny 
Adawlut.  The  other  two  Appellants,  Doosht  Doowun  Sing  and  Radha  Mohun  Sing, 
who  were  brothers  of  the  original  Plaintiff,  Gunga  Persad  Sing,  and  interested  in 
the  suit,  were  admitted  by  the  Sudder  Dewanny  Adawlut  to  join  with  their  nephew, 
the  Appellant,  Dundial  Sing,  in  the  prosecution  of  the  appeal;  and  they  and  their 
co-Appellant,  Dundial  Sing,  subsequently  filed  a  great  number  of  additional  docu- 
ments. 

On  the  9th  May,  1816,  the  Sudder  Dewanny  [490]  Adawlut  considered  it  requisite 
to  ascertain  who  was  the  incumbent  of  the  Chxunparun  Sirkar  from  1170  to  1172 
Fusly  (a.d.  1763  to  1765),  and  ordered  that  the  Registrar  of  the  Court  should 
address  a  letter  to  Government  and  the  Board  of  Revenue,  to  transmit  either  the 
originals  or  the  copies  of  such  papers  as  might  have  been  placed  among  the  records 
of  Government,  tending  to  show  the  occupancy  by  any  Zemindar  of  the  Sirkar  during 
that  interval. 

Before  the  appeal  to  the  Sudder  Dewanny  Adawlut  was  ripe  for  judgment,  Beer 
Kishwur  Sing,  who  was  the  original  Defendant  in  the  cause,  died ;  and  upon  his 
death  the  present  Respondent,  his  son  and  heir,  was  admitted  to  defend  the  appeal. 

On  the  8th  of  July,  1817,  the  Sudder  Dewanny  Adawlut  gave  judgment  in  the 
appeal,  and  after  stating  the  circumstances  already  detailed,  declared  the  following 
88  the  opinion  of  the  Court: — "The  claim  of  the  Appellants  to  succeed  to  Rajah 
Dhooroop  Sing,  who  died  before  the  present  Government  was  established,  can  have 
no  title  to  a  hearing  because  they  have  neglected  to  bring  it  to  the  notice  of  any  of 
the  CourtS'  of  Judicature  from  the  time  that  the  Rajah  died  down  to  the  present 
moment.  It  is  to  be  further  observed,  that  if  their  right  to  succeed  to  Rajah  Dhooroop 
Sing  were  acknowledged  to  be  conformable  with  the  ordinations  of  the  Sastras  (Law 
texts ;  Hindoo  law),  still  in  that  case  even  the  rights  of  all  the  parties  to  the  rajgy 
must  necessarily  be  annihilated,  because  it  was  confiscated  by  the  State  with  a  view 
to  punish  the  rebellion  of  Joogul  Kishwur  Sing,  the  then  [491]  Rajah,  and  this 
particular  is  fully  established  by  the  records  of  Governinent.  Under  these  circuni- 
Ktances,  the  groundless  claim  set  up  by  the  successors  to  Sri  Kishen  Sing  and  Baboo 
Abd-ool  Sing  in  the  year  1215  Fusly,  is  highly  unjust,  and  the  decision  passed  by 
the  senior  Judge  of  the  Provincial  Court  of  appeal  for  the  division  of  Patna  appean 
to  be  strictly  right  and  proper,  and  entitled  to  affirmation."  It  was,  therefore, 
ordered,  and  finally  decreed,  that  the  appeal  be  dismissed,  and  that  the  costs  of  suit 
be  laid  at  their  responsibility. 
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From  this  decree  the  present  Appellants  appealed  to  His  Majestj  in  Council, 
praying  tliat  the  same  might  be  reversed,  for  the  following  reasons: — 

I.  Because  it  was  proved  that  Rajah  Dhooroop  Sing  dulj  transferred  the  Raj  to 
Rajah  Eiahen  Sing,  and  there  was  no  evidence  to  impeach  the  deed  of  1762,  witness- 
ing the  transfer. 

II.  Because  no  evidence  was  offered  in  the  Court  below  of  Rajah  Dhooroop  Sing 
having  transferred  the  Raj  to  Joogul  Eishwur  Sing,  by  having  adopted  him  as  his 
son ;  and  no  such  adoption  did,  in  fact,  or  could  lawfully  take  place. 

III.  Because,  in  the  absence  of  such  transfer  by  Rajah  Dhooroop  Sing,  the  in- 
heritance in  question  would  by  law  devolve  upon  the  Appellants,  tmless  such  legal 
devolution  were  intercepted  by  some  special  ground  or  legal  means. 

lY.  Because  the  Sirkar  Chumparun  was  never,  in  fact,  confiscated  by  the  Govern- 
ment ;  and  if,  as  was  suggested  in  the  decree  of  the  Sudder  Adawlut,  there  had  been 
a  confiscation  of  the  Sirkar  for  the  rebellion  of  Joogul.  Kishwur  Sing,  it  could  only 
affect  his  rights  [492]  and  those  claiming  under  him,  and  not  the  rights  of  the 
Appellants. 

y.  Because  the  claim  of  the  Appellants  was  not  barred  by  lapse  of  time,  inas- 
much as  the  possession  was  not  adverse  as  between  the  Appellants  and  Respondent 
until  the  nine  years'  settlement,  made  in  1197  Fusly,  expired  in  1206  Fudy  (a.d. 
1798-9),  and  because  such  possession  as  the  Respondent  had  was  obtained  by  fraud. 

The  Respondent,  on  the  other  hand,  contended  that  the  decree  appealed  from 
ought  to  be  affirmed,  for  the  folio wing^  reasons:  — 

I.  Because  the  Appellants  failed  to  show  any  title  to  the  Pergunnahs,  etc.,  in 
question ;  but,  on  the  contrary,  the  title  thereto  was  sufficiently  proved  to  have  been 
vested  in  Rajah  Joogul  Eishwur,  and  from  him  to  have  descended  upon  Beer 
Eishwur  and  the  Respondent  in  succession. 

II.  Because,  even  if  the  Appellants  had  made  out  a  case  of  indisputable  title,  yet 
at  the  time  of  the  filing  of  the  plaint,  that  title,  or  the  right  to  sue  upon  it,  was 
barred  by  virtue  of  the  provisions  contained  in  the  Bengal  Regulations  for  the 
limitations  of  civil  suits. 

Mr.  Miller,  E.C.,  Mr.  Wigram,  E.C.,  and  Mr.  Jackson,  for  the  Appellants.  Mr. 
Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. 

The  Judicial  Committee,  without  calling  upon  the  Respondent's  Counsel,  dis- 
missed the  appeal,  affirming  the  decree  of  the  Court  below  with  costs ;  observing, 
[493]  that  no  case  of  fraud  was  established  against  the  Respondent,  Eishwur  Sing, 
and  that  the  right  of  action  having  commenced  long  anterior  to  the  period  limited 
by  the  Bengal  Regulations  as  to  limitation  of  suits,  the  Appellant  was  absolutely 
barred. 

[See  now  Indian  Limitation  Act  (XV.  of  1877).] 


[494]     BOMAN-JEE     MUNCHER-JEE,— ^ppeWan*/     STUD     HOOSSAIN     ABD- 
OOLLAS,—Retpondent  *  [December  6,  7,  1837]. 

On  appeal  from  the  Sudder  Detranny  Adawlut  of  Bombay. 

The  recital  of  a  power  of  attorney  in  a  Will,  affecting  to  transmit  the  authority 
conferred  by  it,  is  not  sufficient  evidence  of  the  contents  of  such  an  instru- 
ment in  the  absence  of  proof  of  its  loss  or  destruction.  A  suit  having  been 
brought  for  the  amount  of  one  year's  Moghulaee,  or  Government  dues,  and 
amended  by  claiming,  pursuant  to  Reg.  IV.  of  1827,  ch.  ii.  sec.  3,  ten  years' 
dues,  is  a  suit  for  the  title  to  the  dues  as  well  as  for  the  dues  themselves. 

By  a  Firman  (or  royal  grant)  under  the  seal  of  the  Emperor  of  Delhi,  purporting 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  Sir  John  NichoU,  and  the  Right  Hon.  Sir  Thomas 
Erskine,  the  Chief  Judge  of  the  Court  of  Bankruptcy. 

Privy  Councillor, — Assessor,  The  Right  Hon.  Sir  Edward  Hyde  East,  Bart. 
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to  bear  date  the  22nd  year  of  the  reign  of  Mahomed  Shah  (a.d.  1748),  a  certain  part 
of  the  income  of  the  Pergunnah  of  Chourasee,  in  the  Province  of  Ahmedabad,  con- 
sisting of  the  Moghulaee  or  Government  dues  of  the  villages  of  Batta  and  Ehansa, 
and  their  dependencies,  Eussolee  and  Lashor,  was  granted  to  Sjud  Abd-ool  Reheman 
and  his  issue  for  ever. 

On  the  death  of  Sjud  Abd-ool  Reheman,  the  dues  descended  to  his  son,  Sjud 
Abd  oollah ;  and  upon  Syud  Abd-oollah's  death,  they  descended  to  and  became 
divisible  in  shares  amongst  his  three  sons,  Syud  Hamud,  Syud  Abd-oollah  Reheman, 
and  the  Respondent,  Syud  Hoossain  Abd-oollah,  and  his  two  daughters,  Sharifa 
Fatima  and  Sharifa  Alvea. 

[496]  In  the  year  Hijra  1221  (a.d.  1806),  the  Respondent,  Syud  Hoossain  Abd- 
ooUah,  left  Surat,  where  he  then  resided,  and  went  and  settled  in  the  Island  of  Java ; 
and  it  was  alleged  that  previously  to  his  departure  he  executed  and  delivered  to  his 
eldest  brother,  Syud  Hamud,  an  instrument  in  the  nature  of  a  power  of  attorney, 
authorizing  him  to  receive  and  appropriate  his  share  of  the  Moghulaee  dues  of  the 
villages  in  payment  of  his  debts,  and  for  that  purpose  empowering  him  to  mort- 
gage or  sell  such  share. 

On  the  8th  of  May,  1822,  Syud  Hamud,  by  his  Agent,  Wittuldas,  executed  a 
mortgage  of  his  own  (and  in  pursuance  of  this  pretended  authority  included  his 
brother's  the  Respondent's)  shares  of  the  dues  of  the  villages  to  Govindun,  as  the 
Agent  of  the  firm  of  Atmaran  Bookun,  for  the  sum  of  Rb.  12,001. 

On  the  7th  Mohurrun  1238  Hijra  (24th  of  September,  1822,  A.n.),  a  short  time 
previous  to  his  death,  Syud  Hamud  made  and  executed,  according  to  the  forms  and 
solemnities  of  the  Mahomedan  law,  an  instrument  in  the  nature  of  a  Will  and  deed 
of  gift,  in  which,  after  referring  to  the  alleged  power  of  attorney  given  to  him 
by  his  brother,  the  Respondent,  Syud  Hoossain,  he  declared,  both  on  his  own  behalf 
and  on  behalf  of  his  younger  brother,  Syud  Hoossain,  that  the  villages  of  Batta  and 
Ehansa  had  been  mortgaged  by  him,  by  the  mortgage  bond  of  the  8th  of  May,  1822, 
in  order  to  clear  ofi  his  own  debts  and  those  due  by  his  younger  brother  (the  Re- 
spondent), and  that,  as  he  had  paid  oS  all  his  brother's  debts,  he  had,  therefore, 
included  his  [496]  brother's  share  of  the  dues  in  the  said  mortgage.  And  he  thereby 
constituted  his  wife,  Sharifa  Hadji  Begum,  after  his  death,  heir  to  the  said  power  of 
attorney,  and,  therefore,  to  pay  oflE  the  debts  which  had  been  contracted  on  the  mort- 
gage, and  to  be  guardian  of  his  children  and  dependents,  and  those  of  his  constituent, 
Syud  Hoossain,  and  also  authorized  her  after  his  death  to  sell  his  half  share  of  the 
Moghulaee  dues  of  the  village  of  Batta,  and  also  the  half  share  of  his  constituent, 
Syud  Hoossain,  (which  had  been  mortgaged,)  as  heir  to  him  and  his  said  constituent, 
for  the  price  of  the  day,  and  to  pay  the  proceeds  into  the  hands  of  the  aforenamed 
Bankers,  to  whom  the  property  was  mortgaged,  and  to  clear  off  the  mortgage  from 
the  half  share  of  the  village  of  Ehansa,  and  to  give  Syud  Hoossain,  his  constituent 
aforenamid,  his  share  in  charge  to  his  wife,  that  she  might  maintain  herself  and  her 
children,  and  to  keep  his  share  in  her  own  possession,  for  the  maintenance  of  herself, 
her  two  children,  and  also  his  other  relations  and  dependents. 

On  the  6th  Safar  Mahasafer  1240  Hijra  (30th  of  September,  1825,  A.n.),.Sharifa 
Hadji  Begum,  by  virtue  of  the  authority  vested  in  her  by  the  Will  and  deed  of  gift 
of  her  husband,  Syud  Hamud,  entered  into  an  agreement  with  the  Appellant,  Boman- 
jee  Muncher-jee,  for  the  sale  to  him  of  the  Moghulaee  dues  of  the  village  of  Batta, 
including  the  share  of  the  Respondent,  Syud  Hoossain,  for  the  stmi  of  Rs.  25,001,  and, 
pursuant  to  such  agreement,  a  deed  of  sale  was  drawn  up  by  the  Eazi,  bearing  date 
the  26th  of  October,  1824,  whereby  in  consideration  of  Rs.  25,001,  the  whole  of  the 
Moghulaee  dues  of  the  village  [497]  of  Batta,  together  with  the  'Tannah  (Police  station 
and  jurisdiction)  (with  the  exception  of  an  income  of  Rs.  478,  enjoyed  by  the  pur- 
chaser by  virtue  of  another  Bond  given  by  the  Nawab  Sufter  Jung,  and  excepting 
also  an  income  of  Rs.  227,  being  the  share  belonging  to  Syad  Abd-ool  Reheman), 
were  sold  and  transferred  to  the  Appellant,  Boman-jee  Muncher-jee.  The  above- 
mentioned  deed  of  sale  was  signed  by  Rustom-jee  Sorabjee,  as  Attorney  of  the  said 
Sharifa  Hadji  Begum,  on  her  biehalf,  and  annexed  to  it  was  the  seal  of  Sharifa  Hadji 
Begum  herself,  as  well  as  the  signatures  and  seals  of  the  Eazi  (a  Public  Officer  and 
Notary,  who  superintends  the  sales  and  transfers  the  property),  and  Mooftis,  of 
Surat,  and  of  the  Potels  and  other  Officers  of  the  village  of  Batta. 
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From  the  completion  of  his  purchase,  in  the  month  of  October,  1824,  until  the 
year  1831,  the  Appellant,  Boman-jee  Muncher-jee,  received  the  Moghulaee  dues  of  the 
village  of  Batta  without  any  claim  being  advanced  by  the  Respondent. 

In  the  year  1831  the  Respondent  put  forth  his  claim  to  a  part  of  the  Moghulaee 
dues  of  the  village  of  Batta,  which  had  been  so  purchased  by  the  Appellant,  Boman- 
jee  Muncher-jee,  from  the  said  Sharif  a  Hadji  Begum,  insisting  that  the  power  of 
attorney  given  by  him  to  his  brother,  Syud  Hamud,  on  his  departure  from  Surat, 
did  not  authorize  him  to  sell  his  share  of  the  said  dues ;  and  on  the  20th  of  January, 
1831,  the  Respondent  filed  his  plaint  in  the  Court  of  the  Native  Commissioner  of 
Surat,  against  the  Appellant,  and  the  Carcoon  and  Patels  of  the  village  of  [498] 
Batta,  for  the  recovery  of  Rs.  227,  the  alleged  amount  of  his  share  of  the  dues  for 
the  year  1831.  The  Respondent  afterwards,  amended  his  plaint,  and  claimed, 
pursuant  to  Bombay  Regulation  IV.  of  1827,  ch.  2,  sec.  3,  the  sum  of  Rs.  2270,  being 
ten  times  the  value  of  the  annual  sum  of  Rs.  227. 

On  the  11th  of  March,  1831,  the  Appellant  (the  Defendant  in  the  Court  below), 
filed  his  answer  to  the  above  plaint,  and  on  the  26th  of  June  following,  his  further 
answer  to  the  amended  plaint  of  the  Respondent,  denying  the  claim  advanced  by 
the  Respondent  to  the  Moghulaee  dues  of  the  village  of  Batta,  purchased  by  him 
from  Sharifa  Hadji  Begum,  and  insisting  on  the  validity  of  such  purchase. 

The  plaint  came  on  for  hearing  before  the  Native  Commissioner  of  Surat,  on 
the  11th  of  March,  1831,  when  documentary  and  oral  evidence  was  produced  on 
both  sides,  but  the  power  of  attorney  upon  which  Hadji  Begum's  right  to  sell 
depended  was  not  produced,  nor  was  any  evidence  tendered  of  its  being  lost  or 
destroyed,  but  its  original  existence  and  purport  assumed  from  the  recital  of  the 
Will.  On  the  Slst  of  December,  1831,  the  Native  Commissioner  gave  judgment  in 
favour  of  the  Respondent,  and  expressed  his  opinion  that  the  power  of  attorney 
given  by  the  Plaintiff  (the  Respondent)  did  not  authorize  Syud  Hamud  to  sell  his 
brother's  share ;  and  decreed  "  that  the  Defendants  should  collectively  pay  the  Plain- 
tiff his  share  of  the  Moghulaee  dues  of  the  village  of  Batta,  as  sued  for,  for  the  year 
Sumvut  1887  (a.d.  1831),  amounting  to  Ra.  227 ;  and  that  the  claim  by  the  Defendant 
for  Rs.  227  due  upon  the  deed  of  sale,  [499]  for  the  Plaintiff's  share,  should  be  thrown 
out,  and  all  costs  were  awarded  against  the  Defendants." 

The  Appellant,  feeling  himself  aggrieved  by  the  decree  of  the  Native  Com- 
missioner, appealed  to  the  Zillah  Court  of  Surat.  The  appeal  came  on  for  hearing 
on  the  4th  of  February,  1832,  before  the  Judge  of  the  Zillah  Court,  who  reversed  the 
decree  of  the  Native  Commissioner,  and  ordered  that  the  Respondent  should  bear  the 
costs  of  both  Courts. 

The  present  Respondent  appealed  against  this  decree  of  reversal  to  the  Sudder 
Adawlut  at  Surat,  and  upon  ike  appeal  coming  before  the  acting  Puisne  Judge,  he 
deemed  it  right  to  propound  to  the  Mahomedan  law-officer  of  the  Court  the  two 
following  questions: —  • 

First. — "  If  any  person  should  leave  the  country,  having  appointed  a  person  his 
attorney  to  mortgage  or  sell  his  property,  and  that  person,  without  the  knowledge 
of  his  constituent,  should,  by  virtue  of  that  power  of  attorney,  appoint  a  third  person, 
either  by  Will  or  in  any  other  way,  to  sell  or  mortgage  the  property,  is  he  authorized 
80  to  do  or  not?  " 

Second. — "  If  the  power  of  attorney  should  not  be  forthcoming,  but  from  the  Will 
being  produced  and  faith  being  placed  in  it,  would  the  property  being  sold  of  right 
belong  to  the  heir,  or  not? " 

To  these  questions,  the  law-officer  of  the  Court  returned  the  following  answers :  — 

"  Having  maturely  deliberated  upon  the  question  above  proposed  by  the  Judges 
pf  the  Sudder  Adawlut,  and  from  a  reference  to  the  Books  of  law,  it  appears,  that  if 
a  person  constituting  an  Attorney  should  authorize  him  to  conduct  a  single  business 
or  bu8i-[600]-ne88e8,  either  in  his  own  person  or  by  appointing  another,  then  he  is 
authorized  to  appoint  a  third  person  to  do  the  duty,  but  otherwise  he  is  not." 

The  answer  to  the  second  question  was,  that  "  when  a  {>ower  of  attorney  is  lost, 
and  it  appears  from  a  Will  that  there  was  a  power  bearing  a  certain  date  under 
the  Moofti's  seal,  and  written  according  to  law,  clearly  authorizing  the  sale  of  the 
property,  then  having  a  reliance  on  the  Will,  the  heir  of  the  Attorney  is  authorized 
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to  sell  the  property  of  the  constituent,  as  reliance  may  be  placed  upon  the  acts  of 
those  who  are  learned  in  the  law,  and  in  their  writings." 

Having  taken  into  consideration  these  replies  to  the  questions  of  the  Court,  the 
acting  Judge,  on  the  25th  of  June,  1833,  delivered  his  opinion  on  the  case  to  the 
following  effect ;  "  The  Court  considering  the  mischievous  effect  that  would  arise 
if  Courts  of  Justice  were  to  recognize  illegal  sales,  merely  because  the  intention  was 
honest  or  the  authority  mistaken,  is  disposed  to  annul  the  sale,  as  regards  the  Appel- 
lant (the  present  Respondent),  leaving  the  Respondent  (the  present  Appellant)  to  sue 
for  damages  from  the  person  from  whom  he  received  his  defective  title." 

As  a  decision  to  this  effect  involved  a  reversal  of  the  decree  appealed  from,  it 
became  necessary  to  submit  the  case  to  the  consideration  of  the  full  Court,  which  was 
accordingly  done ;  and  on  the  29th  of  June,  each  of  the  Judges  having  delivered  a 
minute  of  his  opinion,  the  Court  pronounced  its  final  decree,  observing  that  it  ap- 
peared to  the  Court  (after  taking  the  opinion  of  the  law-ofiBcer)  that  it  was  not  com 
peting  for  Sharif  a  Hadji  Begum  to  alienate  by  sale  the  share  [501]  of  the  Appellant 
in  the  Moghulaee  dues  of  Batta,  although  for  his  benefit,  without  the  production  of 
full  and'SuflScient  powers,  and,  therefore,  it  is  determined  to  annul  the  same.  Yet  as 
Sharif  a  Hadji  Begum  had  acted  under  mistaken  notions  of  the  powers  vested  in 
her,  it  was  considered  equitable,  under  the  peculiar  circumstances  of  the  case,  to 
direct  that  the  share  then  in  possession  of  the  Respondent,  belonging  to  the  Appel- 
lant, should  not  be  alienated  in  any  manner  by  the  Appellant,  until  the  result  of  any 
l^al  process  which  the  Respondent  might  institute  should  be  known,  such  process 
being  commenced  within  six  months  from  that  date,  and  in  the  interim  the  proceeds 
to  be  recovered  and  kept  under  attachment  by  the  Zillah  Court.  Costs  in  the  three 
Courts  to  be  borne  by  the  Respondent.  The  decree  last  mentioned  was  pronounced 
by  the  majority  of  the  three  Judges  of  the  Court,  the  Chief  Judge,  James  Sutherland, 
fisq.,  dissenting  from  the  judgment  of  his  colleagues,  and  being  of  opinion  that  the 
judgment  passed  by  the  acting  Judge  of  the  Zillah  Court  was  just  and  proper,  and 
that  it  ought  to  be  confirmed. 

Against  this  decree  the  Appellant  appealed  to  His  Majesty  in  Council,  insisting 
that  it  should  be  reversed,  and  the  decree  of  the  Zillah  Court  of  Surat,  of  the  4th 
of  February,  1832,  ought  to  be  confirmed,  for  the  following  reasons: — 

I.  Because  it  was  proved,  by  the  evidence  in  the  cause,  that  the  power  of  attorney 
given  by  the  Respondent  to  his  brother  Syud  Hamud,  did  authorize  a  snle  of  the 
Respondent's  share  of  the  Moghulaee  dues  of  the  village  of  Batta,  and  that  by  virtue 
of  such  power  of  attorney,  and  of  the  Will  of  the  Syud  [502]  Hamud,  Sharif  a  Hadji 
B^um  had  full  power  and  authority  to  sell  the  share  of  the  Respondent,  in  such 
Moghulaee  dues. 

II.  That  inasmuch  as  the  deed  of  sale  of  the  Moghulaee  dues  in  question  was 
drawn  up  by  the  Eazi  of  Surat,  and  its  execution  attested  by  two  Mooftis  of  the  same 
City,  it  was  to  be  presumed,  in  the  absence  of  the  power  of  attorney,  that  such  sale 
was  authorized  by,  and  made  in  conformity  with,  the  terms  of  such  power  of  attorney. 

III.  The  conduct  of  the  Respondent,  with  respect  to  his  alleged  interest  in  the  said 
Moghulaee  dues,  and  more  especially  his  not  asserting  any  claim  for  so  many  years 
after  the  sale,  and  part-  of  the  proceeds  thereof  being  applied  in  liquidation  of  his 
debts,  were  inconsistent  with  the  existence  of  any  bona  fide  right  in  him,  and  such 
facts  strongly  support  the  Appellant's  title. 

The  Respondents,  however,  submitted  that  the  decree  appealed  from  ought  to 
lie  affirmed,  for  the  following  reasons : — 

I.  Because  it  was  clear  upon  the  evidence,  that  the  Respondent  was  entitled,  as  one 
of  the  sons  of  his  deceased  father,  Syud  Abd-oollah,  to  the  share  for  which  he  sued 
of  the  Moghulaee  dues  of  the  village  of  Batta,  and  that  the  Appellant  was  in  posses- 
sion thereof,  claiming  title  thereto  as  purchaser  from  Hadji  Begum  under  an  alleged 
power  of  attorney  from  the  Respondent. 

II.  Because  the  Appellant  was  bound  to  est-ablish  his  title  as  purchaser,  by  adduc- 
ing proof  of  the  authority  of  Hadji  Begum  to  sell  the  Respondent's  shore;  which, 
however,  the  Appellant  failed  to  do,  [603]  and  the  evidence  of  the  witnesses  to  prove 
the  contents  of  the  supposed  power  of  attorney  relied  upon,  was  altogether  illegal 
and  inadmissible. 

Dr.  Lushington,  and  Mr.  A.  Lewis,  for  the  Appellant,  admitted  that  the  onus 
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probandi  of  proving  the  existence  of  the  power  of  attorney,  authorizing  the  Respon- 
dent's brother  to  dispose  of  his  share,  rested  with  them;  but  insisted  that,  in  the 
absence  of  the  power  of  attorney,  the  Judicial  Committee  would  infer  from  the  Will 
that  it  contained  the  power  insisted  on  to  make  the  deed  of  sale  to  the  Appellant. 

Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents,  contended  that 
there  was  not  sufficient  evidence  to  raise  a  legal  presumption  that  the  brother  of  the 
Respondent  was  authorized  to  sell  the  Respcmdent's  as  well  as  his  own  share  of  the 
Government  dues ;  that  the  Will  could  not  be  let  in  as  evidence  of  the  existeuce  of  the 
power  of  attorney,  but  that  the  original  instrument  must  first  be  proved  to  have  been 
in  existence,  and  that  it  had  been  lost  or  destroyed  before  the  secondary  evidence 
of  the  Will  could  be  let  in ;  that  the  evidence  in  the  present  case  amounted  to  nothing 
higher  than  an  inference,  that  such  an  instrument  might  have  existed,  but  did  not 
reach  a  legal  presumption  that  any  such  ever  had. 

Lord  Brougham. — ^This  was  a  suit  for  the  purpose  of  setting  aside  the  [601]  sale 
of  certain  Moghulaee  or  Government  dues:  it  was  originally  brought  for  227  rupees, 
the  amount  of  one  year's  income  of  the  Moghulaee  dues ;  but  afterwards,  by  an  order 
made  on  a  supplemental  petition,  it  became  a  suit  for  the  purpose  of  disposing  of 
the  whole  question  as  to  the  title  and  the  right  to  sell. 

The  stamp  having  been  increased  from  forty  rupees,  which  would  have  been 
sufficient  had  the  amount  sought  to  be  recovered  been  the  value  of  one  year's  income 
only,  to  100  rupees,  the  amount  required,  if  it  had  been  the  ten  years' 
income  calculated  in  order  to  protect  Uie  revenue,  in  case  of  the  whole 
value  of  the  estate  being  in  suit  and  not  the  year  due  alone,  and  the 
declaration  in  the  decree  of  the  Zillah  Court  that  the  vendor,  Hadji  Begum,  had  no 
power  to  sell,  leads  their  Lordships  to  the  conclusion,  that  that  decree  meant  to 
dispose  of  the  whole  question  of  title,  leaving  the  purchase  a  right  to  sue  Hadji 
Begum  at  law  for  damages  for  having  conveyed  a  bad  title,  or  for  the  amount  of  the 
purchase-money  paid. 

Having  considered  the  case  very  minutely,  their  Lordships  are  of  opinion,  that 
though  the  case  on  neither  side  is  free  from  doubt,  and  though  it  is  very  probable 
the  evidence  produced  on  both  sides  is  not  entitled  to  entire  credit,  and  there  appears 
certainly  to  be  the  production  of  one  document  respecting  the  authenticity  of  which 
there  is  much  doubt  upon  the  minds  of  the  Court,  (viz.  the  copy  of  the  power  of 
attorney  produced  by  the  present  Respondent,  the  Plaintiff  below),  nevertheless 
they  do  not  see  sufficient  grounds  for  reversing  the  decision  come  to  in  the  first 
instance  by  the  Native  Corami9-[505]-8ioners'  Court,  declaring  that  Hadji  Begum 
was  not  armed  with  sufficient  power  to  deal  with  this  property  by  way  of  sale  after 
the  death  of  her  husband,  and  that  the  sale  must  be  annulled  which  she  assumed 
to  make. 

It  is  not  necessary  to  go  into  the  particulars  of  the  case,  further  than  to  state 
that  their  Lordships  are  of  opinion  that  the  judgment  come  to  by  the  Sudder 
Dewanny  Court,  reversing  the  decree  of  the  Zillah  Court,  must  be  affirmed,  and  that 
the  sale  must  be  annulled.  The  only  observation  arising  upon  that  decree  is,  that 
there  is  a  certain  inaccuracy  of  expression  in  the  reasons  assigned  for  the  reversal, 
which  is  stated  to  be,  not  the  want  of  power  by  the  Hadji  Begum  to  make  the  sale, 
not  the  non-existence  de  facto  of  a  sufficient  power  of  attorney  to  enable  her  to  sell 
the  absent  brother's  share  of  the  Moghulaee  dues,  but  the  non-production  of  the  power 
of  attorney  that  is  inaccurate ;  it  is  not  the  non-production  of  the  power  that  is  the 
ground  of  the  decision  against  the  validity  of  the  sale,  or  against  Hadji  Begum's 
power  to  make  that  sale,  but  it  is  the  non-proof  of  that  power,  or  of  any  circumstances 
which  might  have  enabled  the  Court  to  presume  the  existence  of  such  a  power.  It 
follows  that  the  Zillah  Court-  was  not  right  in  the  second  instance,  in  holding  that 
Hadji  Begum  had  such  a  power,  and  obligee  the  Sudder  Dewanny  Adawlut  to  decree 
that  she,  not  having  that  power,  had  sold  property  she  had  no  right  to  convey,  and. 
therefore,  annulled  the  sale :  the  decree  of  that  Court  must,  therefore,  be  affirmed, 
and  the  decree  having  given  the  Plaintiff  below  (the  present  Respondent)  his  costs 
in  all  three  stages,  must  be  affirmed  also ;  but  under  [506]  the  circumstances  of  the 
case,  and  with  reference  to  the  conduct  of  the  parties,  their  Lordships  are  of  opinion 
that  the  Respondent  should  not  have  his  costs  of  this  appeal 
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ORDER  IN  COUNCIL  of  the  10th  April,  1838. 

Made  pursuant  to  Zrd  and  itfi  WiU.  IV.  c.  41,  for  regulating  appeals  from  the 
Supreme  and  Sudder  Dewanny  Courts  in  the  East  Indies,  Prince  of  Woleil 
Island,  Malacca,  and  Singapore. 

Whereas,  by  an  Act  passed  in  the  fourth  year  of  the  reign  of  flis  late  Majesty 
King  William  the  Fourth,  intitiiled,  "An  Act  for  the  better  Administration  of 
Justice  in  His  Majesty's  Privy  Council,"  it  is  amongst  other  things  enacted,  "  that  it 
shall  be  lawful  for  His  Majesty  in  Council  from  time  to  time  to  make  any  such  rules 
and  orders  as  may  be  thought  fit,  for  the  regulating  the  mode,  form,  and  time  of 
appeal  to  be  made  from  the  decisions  of  the  Courts  of  Sudder  Dewanny  Adawlut,  or 
any  other  Courts  of  Judicature,  in  India  or  elsewhere,  to  the  eastward  of  the  Cape 
of  Good  Hope  (from  the  decisions  of  which  an  appeal  lies  to  His  Majesty  in  Council), 
and  in  like  manner  from  time  to  time  to  make  such  other  regulations  for  the  pre- 
renting  delays  in  the  making  or  hearing  such  appeals^  and  as  to  the  expenses 
attending  the  said  appeals,  and  as  to  the  amount  or  value  of  property  in  respect  of 
which  any  such  appeal  may  be  made:  "  and  whereas  His  said  late  Majesty  did,  by 
his  Order  in  Council,  on  the  16th  day  of  January,  1836,  approve  certain  Rules  and 
Orders  for  regulating  the  mode,  form,  and  time  of  appeal  from  the  decisions  of 
the  said  Courts  of  Sudder  Dewanny  Adawlut,  and  also  certain  regulations  for  the 
preventing  delays  in  the  making  or  hearing  of  such  appeals,  and  as  to  the  expenses 
attending  such  appeals ;  and  the  said  Rules,  and  Orders,  and  regulations  were  set 
forth  in  certain  schedules,  A  and  B,  to  and  by  the  said  Order  in  Council  of  the  16th 
of  January  annexed  and  approved :  and  whereas  His  said  late  Majesty  did,  by  his 
further  Order  in  Council,  made  on  the  10th  day  of  August,  1836,  alter  and  amend 
the  said  schedule  B  by  cancelling  the  rule  No.  5  of  the  said  schedule 
B  BO  approved  as  aforesaid,  and  ordering  that,  in  lieu  of  the  said 
fifth  Rule  [10]  thereof,  a  certain  other  Rule  in  such  last-mentioned  Order  set  forth 
should  be  substituted:*  and  whereas  the  Queen's  most  excellent  Majesty  in  Council 
hath  deemed  it  expedient  to  cancel  and  rescind  all  the  said  Rules,  Orders,  and 
r^ulations,  and  to  make  and  substitute  others  in  lieu  thereof : — 

Her  Majesty  is  therefore  pleased,  by  and  with  the  advice  of  her  Privy  Council, 
to  cancel  and  rescind  'all  the  said  Rules,  Orders,  and  regulations  in  the  said  recited 
Orders  in  Council  of  the  16th  day  of  January,  1836,  and  10th  day  of  August,  1836, 
respectively  contained,  and  thereby  or  by  either  of  them  approved,  and  to  approve 
of  the  several  Rules,  Orders,  and  regulations  contained  in  the  schedule  hereunder 
written  or  hereunto  annexed,  and  to  order,  as  it  is  hereby  ordered,  that  the  same  be 
respectively  observed  by  Her  Majesty's  Supreme  Courts  of  Judicature  at  Fort 
William  in  Bengal,  Fort  St.  George,  and  Bombay  respectively,  by  the  Court  of 
Judicature  of  Prince  of  Wales'  Island,  Singapore,  and  Malacca,  and  by  the  said 
several  Courts  of  Sudder  Dewanny  Adawlut,  and  all  other  Courts  of  Judicature  in 
the  territories  under  the  government  of  the  East  India  Company,  and  by  all  persons 
whom  it  shall  or  may  concern.  Whereof  the  €rOvernor-General  and  the  Council 
of  India,  the  Governor  of  Fort  William  in  bengal,  the  Governor  in  Council  at  Fort 
St.  George,  the  Governor  in  Covncil  at  Bombay,  the  Governor  of  Agra,  the  Chief 
Justice  and  the  Judges  of  Her  Majesty's  Supreme  Court  of  Judicature  at  Fort  William 
aforesaid,  the  Chief  Justice  and  Judges  of  Her  Majesty^s  Supreme  Court  of  Judicature 
at  Fort  St.  George,  the  Chief  Justice  and  Judges  of  Her  Majesty's  Supreme  Court  of 
Judicature  at  Bombay,  the  Court  of  Judicature  of  the  Prince  of  Wales'  Island,  Singa- 
pore, and  Malacca,  the  Judges  of  the  several  Courts  of  Sudder  Dewanny  Adawlut  in 
the  East  Indies,  and  the  Judges  of  all  other  Courts  of  Judicature  in  the  territories 

*  The  rules  contained  in  these  orders  were  never  acted  on. 
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under  the  government  of  the  East  India  Company,  and  all  other  persons  whom  it  may 
concern,  are  to  take  notice  and  govern  themselves  accordingly. 

(Signed)        C.  C.  GREVILLE. 

THE  SCHEDULE  ABOVE  REFERRED  TO. 

1.  That  from  and  after  the  31st  day  of  December  next,  no  appeal  to  Her  Majesty, 
Her  heirs  and  successors,  in  Council,  shall  [11]  be  allowed  by  any  of  Her  Majesty^s 
Supreme  Courts  of  Judicature  at  Fort  William  in  Bengal,  Fort  St.  George,  Bombay, 
or  the  Court  of  Judicature  of  Prince  of  Wales'  Island,  Singapore,  and  Malacca,  or  by 
any  of  the  Courts  of  Sudder  Dewanny  Adawlut,  or  by  any  other  Courts  of  Judicature 
in  the  territories  under  the  government  of  the  East  India  Company,  unless  the 
petition  for  that  purpose  be  presented  within  six  calendar  months  from  the  day  of 
the  date  of  the  judgment,  decree,  or  decretal  order  complained  of,  and  unless  the 
value  of  the  matter  in  dispute  in  such  appeal  shall  amount  to  the  sum  of  ten 
thousand  Company^s  rupees  at  least;  and  that,  from  and  after  the  said  Slst  day  of 
December  next,  the  limitation  of  five  thousand  pounds  sterling  heretofore  existing 
in  respect  of  appeals  from  the  Presidency  of  Fort  William  in  Bengal,  shall  wholly 
cease  and  determine. 

2.  That  in  all  cases  in  which  any  of  such  Courts  shall  admit  an  appeal  to  Her 
Majesty,  her  heirs  and  supcessors,  in  Council,  it  shall  specially  certify  on  the  pro- 
ceedings that  the  value  of  the  matter  in  dispute  in  such  appeals  amounts  to  the  sum 
of  ten  thousand  Company's  rupees  or  upwards,  which  certificate  shall  be  deemed  con- 
clusive of  the  fact,  and  not  be  liable  to  be  questioned  on  such  appeal  by  any  party 
to  the  suit  appealed. 

3.  Provided,  nevertheless,  that  nothing  herein  contained  shall  extend,  or  be  con- 
strued to  extend,  to  take  away,  diminish,  or  derogate  from  the  undoubted  power 
and  authority  of  Her  Majesty,  her  heirs  and  successors,  in  Council,  upon  the  petition 
at  any  time  of  any  party  aggrieved  by  any  judgment,  decree,  or  decretal  order  of 
any  of  the  aforesaid  Courts,  to  admit  an  appeal  therefrom  upon  such  other  terms, 
and  upon  and  subject  to  such  other  limitations,  restrictions,  and  regulations  as 
Her  Majesty,  her  heirs  and  successors,  shall  in  any  such  special  case  think  fit  to 
prescribe. 

4.  That  on  the  arrival  of  the  transcripts  of  proceedings  in  an  appeal  to  Her 
Majesty,  her  heirs  and  successors,  in  Council,  from  any  of  the  said  Courts  of  Sudder 
Dewanny  Adawlut,  or  any  other  Courts  in  the  East  Indies  constituted  by  the  East 
India  Company,  or  any  of  their  governments  from  which  an  appeal  lies  to  Her 
Majesty  in  Council,  such  officer  of  the  East  India  Company  as  the  Court  of  Directors 
of  the  said  Company  shall  from  time  to  time  appoint,  shall  forthwith  give  notice  to 
the  Clerk  of  the  Council  thereof,  stating  at  the  same  time  the  names  oif  the  parties 
to  the  appeal,  and  the  date  of  the  decree  appealed  from,  and  that  such  notice  shall  be 
duly  registered  in  the  Council  Office. 

[12]  5.  That  the  said  transcripts  of  proceedings  shall  be  kept  at  the  East  India 
House,  or  at  such  other  convenient  place  within  the  cities  of  London  or  Westminster 
as  the  said  Court  of  Directors  shall  from  time  to  time  appoint ;  the  Agents  respec- 
tively conducting  and  defending  such  appeals  in  this  country  being  at  liberty  to 
take  all  the  necessary  copies  and  extracts  from  the  said  proceedings,  and  to  examine 
the  same,  from  time  to  time ;  and  it  shall  be  the  duty  of  such  officer,  by  himself  or 
his  sufficient  deputy,  to  produce  the  original  transcripts  before  the  Judicial  Com- 
mittee, upon  the  hearing  of  such  appeal,  upon  due  notice  for  that  purpose  previously 
given,  and  upon  all  other  occasions  when  thereunto  required  by  the  Privy  Council 
or  the  Judicial  Committee. 

6.  That  in  default  of  the  petition  of  appeal  of  the  Appellants  being  lodged  in  the 
Council  Office  within  three  calendar  months  from  the  registration  of  the  arrival  of 
such  transcripts,  or  in  default  of  the  Appellant's  case  being  carried  in  within  one 
year  from  the  time  of  such  registration,  the  Respondent  shall  be  entitled  in  either 
case  to  move  to  dismiss'  the  appeal  for  want  of  prosecution ;  and  in  the  event  of  the 
Respondent's  not  bringing  in  his  case  within  one  year  from  the  time  of  such  registra- 
tion, the  Appellant  shall  be  entitled  to  apply  to  have  the  case  heard  ex  parte. 

(Signed)        C.  C.  GREVILLE. 
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Supreme  and  Sudder  Dewanny  Courts  in 
the  East  Indies,  1837-41.  By  Edmund  F. 
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SRI  RAJAH  KAKERLAPOODY  JAGGANADHA  JAGGAPUTTY  RAZ,  Bahadoor,— 
AppeOamt;  SRI  RAJAH  VUTSAVOY  JAGGANADHA  JAGGAPUTTY  RAZ, 
Bahadoor, — Respondent  *  [Dec.  7,  8,  1837]. 

On  appeal  from,  the  Sitdder  Dewanny  Adawlut  of  Madra*. 

A  Mootah  being  advertised  for  sale  by  order  of  the  Collector,  for  arrears  due  to 
the  GoTernment,  the  proprietor  applied  to  a  party  to  become  security  for 
the  payment  theireof  l^  certain  instalments;  and  thereupon  deposited  a 
Sunnud  and  Arzi  in  the  hands  of  a  third  party,  and  executed  a  Eararnamah 
or  agreement,  by  which  the  transfer  of  the  Mootah  to  the  Guarantee  was  made 
absolute,  in  case  of  default  by  the  proprietor  in  payment  of  the  instalments. 
The  party  becoming  security  at  the  same  time  executed  a  counter  Earar- 
namah, or  deed  of  defeazance,  agreeing  to  give  up  the  Mootah  when  satisfied 
out  of  the  rents,  etc.,  the  principal  sum,  and  interest,  which  he  might  advance 
on  account  of  the  security.  Default  having  been  made  in  payment  of  the 
first  instalment  by  the  proprietor,  the  Guarantee  obtained  possession  of  the 
Sunnud  and  Arzi ;  and  upon  a  further  default  of  the  proprietor,  procured 
himself  to  be  registered  as  Owner,  and  obtained  possession  of  the  Mootah, 
insisting,  notwithstanding  the  counter  Eararnamah,  that  his  title  was  abso- 
lute. On  a  suit  brought  by  the  original  proprietor  for  possession  of  the 
Mootah,  and  payment  of  the  surplus,  after  satisfying  the  advances  made  on 
account  of  the  arrears,  it  was  held  by  the  Judicial  Committee,  affirming  the 
judgment  of  the  Sudder  Court,  that  the  transaction  was  in  the  nature  of  a 
mortgage,  and  that  the  part^  to  whom  the  Eararnamah  was  executed  was 
only  entitled  to  retain  possession  of  the  Mootah  until  he  had  reimbursed 
himself,  out  of  the  rents  and  profits  the  sums  advanced  by  him  on  account  of 
his  security:  the  counter  Eararnamah,  though  not  registered,  being  a  valid 
instrument,  and  operating  as  a  deed  of  defeazance  to  the  title  acquired  under 
the  first  agreement. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  the  Right  Hon.  Thomas  Erskine,  Chief  Judge  of  the 
Court  of  Bankruptcy. 

Privy  Councillor, — Assessor,  Sir  Edward  Hyde  East,  Bart 
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This  was  a  cause  arising  out  of  a  transaction  in  the  nature  of  a  mortgage,  under 
the  following  circumstances. 

[2]  Sri  Rajah  Vutsavoy  Jagganadha  Jaggaputtj  Raz,  the  Respondent,  was  the 
proprietor,  in  Zemindary  tenure,  of  the  Mootah  (a  small  District  or  subdivision  of 
a  country)  of  Cottam,  in  the  Zillah  of  Rajahmundry.  In  the  month  of  July,  1812, 
he  was  in  arrear  to  Government,  Rs.  29,308,  for  revenue  due  in  respect  of  the 
Mootah  for  the  Fusly  year  1221  (a.d.  1811),  and  he  owed  also  a  sum  of  Ra.  2000  to 
one  Goondoo  Sobanadry.  Being  unable  to  discharge  this  arrear,  and  desirous  of 
preserving  the  Mootah  from  public  sale  (notice  of  which  had  been  advertised  by  the 
Government),  he  applied  to  his  Uncle,  Sri  Rajah  Kakerlapoody  Jagganadha  Jaggar 
putty  Raz,  the  Appellant,  to  give  security  to  the  Collector  for  the  discharge  of  the 
arrears,  by  two  instalments,  which  he  consented  to  do :  he  undertook  also  to  pay  the 
Rs.  2000  to  Goondoo  Sobanadry,  whereupon  the  proceedings  for  the  sale  of  the 
Mootah  were  suspended,  and  the  Respondent  continued  in  possession. 

On  the  28th  July,  1812,  the  Respondent  executed  and  delivered  to  the  Appellant 
the  following  Earar-[3]-namah  (deed  of  agreement): — "There  being  a  balance  of 
Rs.  31,308,  due  at  the  end  of  Fusly  1221  (1811),  on  my  Zemindary,  called  Cottam 
Seema,  and  on  account  of  Court  charges,  the  Collector  of  the  Zillah  of  Rajahmundry 
was  about  to  put  the  said  Mootah  up  for  sale,  but  you  having  agreed  to  pay  the 
said  balance  to  the  Collector,  I  caused  you  to  give  a  Sunnud  (deed  of  assignment)  to 
cause  the  sum  of  Rs.  19,393  to  be  paid  on  the  30th  August,  1812,  and  Rs.  9915,  on 
the  30th  September,  1812,  to  the  Collector,  and  Rs.  2000,  to  be  paid  to  Goondoo 
Sobanadry ;  and  the  sale  of  the  Mootah  having  been  stopped,.  I  do  hereby  promise 
to  pay  the  said  Rupees  to  the  Collector  and  to  Goondoo  Sobanadry,  according  to  the 
instalments  aforesaid,  and  to  take  and  deliver  to  you  the  Sunnud  aforesaid.  Having 
fixed  the  said  Rupees  as  the  price  of  the  Zemindary  of  the  Cottam  Mootah,  in  the 
event  of  my  not  observing  the  above  conditions,  and  agreed  that  the  Zemindary 
should  continue  under  you,  and  given  you  a  Pottah  (an  instrument  in  the  nature  of 
a  Lease)  to  that  effect,  and  written  a  letter  to  the  name  of  the  Collector, 
that  he  may  register  and  give  it  to  you  accordingly,  and  deposited 
them  in  the  hands  of  Duntaloory  Vijia  Gopal  Raz;  you  are  to  pay  the 
said  Rupees  to  the  Collector  and  to  Sobanadry,  and  take  the  said  Pottah  and  Arzi 
from  the  said  Vijia  Gopal  Raz,  and  cause  it  to  be  registered  by  the  Collector,  and 
enjoy  the  fruits  of  the  said  Zemindary  from  generation  to  generation,  for  ever, 
after  paying  the  permanent  assessment  thereon  to  the  Collector.  In  the  event  of 
my  being  unable  to  pay  the  whole  of  the  Rupees,  according  to  the  instalments  herein 
inserted,  paying  only  some  of  the  Rupees,  the  Zemindary  of  Cottam  Seema  is  to 
[4]  be  continued  under  you,  consistently  with  the  writing  given  by  me  as  aforesaid, 
and  you  are,  therefore,  only  to  return  to  me  the  Rupees  which  may  have  been  paid 
by  me." 

In  conformity  with  the  terms  stated  in  the  above  agreement,  the  Respondent  at 
the  same  time  executed  a  permanent  Pottah,  of  the  Mootah,  to  the  Appellant,  and 
also  an  Arzi,  or  memorial  addressed  to  the  Collector,  requesting  that  the  Mootah 
might  be  registered  in  the  name  of  the  Appellant  The  Pottah  and  Arzi  were  de- 
posited in  the  hands  of  Vijia  Gopal  Raz,  to  be  delivered  by  him  to  the  Appellant,  in 
the  event  of  the  latter  being  called  upon  to  pay  the  sums  mentioned  in  the  Karar- 
namah,  in  order  that  the  Appellant  might  then  obtain  the  benefit  intended  to  be 
secured  to  him,  and  enter  into  the  possession  of  the  Mootah. 

On  the  same  day  (viz.,  28th  day  of  July,  1812)  the  Appellant  executed  and  de- 
livered to  the  Respondent  a  counter  agreement,  in  the  nature  of  a  deed  of  defeazance, 
by  which  the  conditional  sale  of  the  Mootah,  as  represented  by  the  first  agreement, 
became  a  mortgage  security,  for  the  repayment  of  whatever  sums  should  be  paid  by 
the  Appellant  on  the  Respondent's  behalf. 

This  counter  agreement  was  as  follows: — "You  have  caused  a  Zamin  (security 
in  the  nature  of  a  bail-bond)  to  be  written  by  me,  to  cause  you  to  pay  to  the  Collector 
the  sum  of  Rs.  29,308  balance,  after  deducting  the  payment  due  on  account  of  the 
Company's  Beriz  (Government  assessment)  for  Fusly  1221  (1811),  on  your  Zemindary 
Mootah  of  Cottam,  and  the  costs  of  Court,  and  the  sum  of  Rs.  2000  you  are  indebted 
to  Goondoo  Sobanadry,  altogether  Rs.  31,308.  I  have  taken  a  Karar  Sunnud  from 
yon,  that  you  should,  in  the  event  [5]  of  your  not  paying  the  said  Rupees,  according 
to  the  instalments  stated  in  the  Zamin  Sunnud  executed  by  me,  and  of  the  Collector 
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pressing  and  taking  them  from  me,  make  good  the  amount  to  me  from  the  Mootah 
of  Cottam,  and  having  caused  a  permanent  Pottah  respecting  the  Mootah  aforesaid, 
and  an  Arzi  to  the  name  of  the  Collector  of  this  Zillah,  to  be  written  and  deposited 
by  you  with  Duntaloory  Vijia  Gopal  Raz,  you  are  to  pay  the  said  Rupees  to  the 
Collector  and  Sobanadry,  upon  the  instalments  stated  by  me,  and  take  back  the 
three  papers  executed  by  you.  Should  you  not  discharge  the  whole  amount  accord- 
ing to  the  instalments,  I  shall  retain  the  Zemindary  of  the  Cottam  Mootah  under 
me,  as  a  mortgage,  until  you  pay  the  amount,  principal  and  interest,  of  the  Rupees 
which  may  be  paid  by  me  on  account  of  the  balance  that  may  remain  due,  after 
the  payment  you  may  make,  and  on  account  of  the  Rupees  which  you  may  borrow 
from  individuals,  to  enable  you  to  make  the  said  payment,  as  I  have  agreed  to  repay 
them,  there  being  no  other  property  to  pay  them ;  and  after  the  said  amount  of 
balance  is  paid  to  me  by  means  of  the  profits  which  may  remain,  after  deducting 
the  Company's  Beriz,  and  the  necessary  Sebundy  (military)  expenses  of  Thanadar 
(police),  Peshcar  (agent),  etc.,  who  may  be  employed  on  account  of  the  management 
of  the  affairs  of  the  said  Mootah,  I  shall,  without  any  objection,  deliver  over  to 
you  again  your  Zemindary,  the  Cottam  Mootah,  and  the  accounts  relative  to  the 
management  conducted  by  me,  and  I  will  return  you  the  three  papers,  viz.,  the 
Sunnud,  Pottah,  and  Arzi  which  I  have  obtained  from  you." 

The  first  instalment  of  Rs.  19,393,  being  about  to  [6]  become  due,  the  Collector, 
on  the  25th  of  August,  1812,  sent  a  written  notice  to  the  Appellant,  and  on  the 
28th  a  similar  notice  to  the  Respondent,  informing  them  that  this  instalment  must 
be  paid. 

The  notice  sent  by  the  Collector  did  not  reach  the  Respondent  until  the  3rd  of 
September,  but  having  previously  paid  into  the  Gk>vernment  Treasury  Rs.  3818, 
in  part  of  the  instalment  due  on  the  3l8t,  he  addressed  a  Letter  on  that  day  to  the 
CSollector,  stating,  that  he  had  already  paid  part  of  the  money,  and  was  engaged  in 
procuring  the  rest,  and  requesting  to  be  allowed  ten  days'  further  time.  On  the 
same  day,  however,  the  Appellant  drew  a  Bill  upon  T.  Jagganadha  Roydoo,  at  fifteen 
days'  sight,  for  Rs.  15,575,  the  remainder  of  tiie  first  instalment,  in  favour  of  the 
Collector.  This  Bill  was  accepted  on  the  11th  of  the  same  month,  and  paid  on  the 
28th  of  September,  1812. 

Immediately  upon  this  payment,  the  Appellant,  before  any  further  instalment 
had  become  due,  applied  to  Vijia  Gopal  Raz  for  possession  of  the  Pottah  and  Arzi, 
which  were  delivered    over  to  him. 

On  the  28th  day  of  September,  1812,  the  Collector  sent  another  notice  in  writing 
to  the  Respondent,  apprising  him  that  the  second  instalment  of  Rs.  9915  would  be 
due  on  the  30th  of  that  month,  and  that  the  money  must  be  paid  within  that  time. 

On  the  30th  September,  and  on  various  subsequent  days,  the  Respondent  paid 
to  the  Collector,  or  to  the  Government  treasury,  several  sums  of  money,  amounting 
in  the  whole  to  the  sum  of  Rs.  8843.  12a.,  in  respect  of  the  second  instalment.  Of 
this  instalment  the  Appellant,  on  the  26th  of  October,  1812,  paid  the  sum  of 
Rs.  1071.  4a. 

[7]  The  whole  of  the  sums  paid  by  the  Appellant,  on  account  of  the  above  securi- 
ties, amounted  to  Rs.  6646.  4a.  besides  Rs.  1000,  part  of  the  debt  due  to  Goondoo 
Sobanadry,  the  Respondent  having  paid  the  other  Rs.  1000.  The  Appellant  being, 
however,  in  possession  of  the  Pottah  and  Arzi,  procured  himself  to  be  registered 
for  the  Mootah,  notwithstanding  the  remonstrances  of  the  Respondent;  and  in 
December,  1812,  entered  into  possession  and  receipt  of  the  rents  and  profits.  The 
Respondent  being  thus  ousted  of  the  possession,  and  unable  to  obtain  any  adjust- 
ment of  the  accounts  between  him  and  the  Appellant,  filed  his  plaint  in  the  Pro- 
vincial Court  of  Musilipatam,  on  the  29th  of  December,  1814,  for  the  purpose  of 
recovering  possession  of  the  Mootah,  insisting  that  the  Appellant  had,  by  the  rents 
and  profits  of  the  Mootah,  since  he  had  been  in  possession,  been  overpaid  all  the 
■urns  paid  by  him  on  the  Respondent's  behalf,  and  that  there  was  due  upon  that 
account  to  the  Respondent  the  sum  of  Rs.  9699.  12a.,  which  he  sought  to  recover. 

The  Appellant  by  his  answer  denied  the  validity  of  the  counter  Earamamah  on 
which  the  Respondent's  demand  was  founded,  and  insisted  that  he  was  entitled  to 
bold  the  Mootah  under  the  terms  of  the  Eararnamah  executed  by  the  Respondent, 
and  the  permanent  Pottah  and  Arzi. 

205 


Digitized  by 


Google 


n  KOOSE  IND.  AFP.,  8      SRI  RAJAH  KAKERLAFOODT  J.  JAOOAPUTT7  RAZ 

The  case,  after  the  usual  course  of  pleadings,  came  before  the  Provincial  Court 
for  judgment  on  the  16th  day  of  April,  1819,  when  that  Court  was  of  opinion,  that 
the  question  upon  which  they  were  to  adjudicate,  was  to  be  decided  solely  and 
exclusively  upon  the  first  agreement  executed  by  the  Respondent,  and  that  the  rights 
conferred  thereby,  and  by  the  permanent  [8]  Pott-ah  and  Arzi,  could  not  be 
affected  by  any  of  the  other  circumstances  in  evidence ;  although  they  observed,  that 
the  feelings  of  the  Plaintiff  must  have  been  highly  wrought  when  he  resolved  on  so 
extraordinary  an  act  as  to  make  over,  in  a  manner  without  reserve,  a  valuable 
Mootah,  under  the  conditions  which  appeared  to  have  been  so  highly  advantageous 
to  the  contracting  party  on  the  one  side,  and  so  little  profitable  to  the  other.  A 
decree  was,  therefore,  pronounced  in  favour  of  the  Defendant  (the  present  Appel- 
lant), and  the  Respondent's  plaint  was  dismissed  with  costs. 

From  this  decree  the  Respondent  appealed  to  the  Sudder  Dewanny  Adawlut  at 
Madras. 

On  the  Ist  of  August,  1822,  that  Court  reversed  the  decree  appealed  from,  ob- 
serving that  a  document  had  been  filed  by  the  Plaintiff  (the  present  Respondent), 
thoroughly  to  the  effect  of  which  he  represented  to  have  been  the  terms  of  the  agree- 
ment, and  that  three  of  his  witnesses  had  declared  it  was  duly  executed :  that  their 
depositions  agreed  as  to  the  time,  place,  circumstances,  and  origin  of  the  trans- 
action :  that  the  Provincial  Court  had  founded  their  decree  against  the  Plaintiff 
solely  on  his  Kararnamah. 

The  Sudder  Court  was,  therefore,  of  opinion  that  the  counter  Kararnamah  had 
been  fully  proved,  and  did  not  perceive  any  reason  in  the  Provincial  Court's  rejec- 
tion of  it :  and  observed  that  the  Respondent  having  risked  his  property  by  appoint- 
ing it  as  a  security  for  the  Appellant,  he  obtained  by  Kararnamah  the  Mootah  as 
security  for  himself,  and  the  present  Respondent  having  granted  the  Mootah  as 
security,  obtained  by  counter  Kararnamah  an  assurance  that  when  it  had  yielded 
the  money  due,  it  [9]  should  be  restored  to  him.  In  this  proceeding  the  Court 
observed  it  could  discover  nothing  of  an  injurious  tendency;  it  was  neither  more 
nor  less  than  a  mortgage ;  and  though  in  the  eyes  of  the  Collector  apparently  a  sale, 
it  was  so  only  from  the  necessity  of  drawing  out  the  Kararnamah  of  resignation 
according  to  the  settled  form.  It  was  obvious,  that  for  judgment  in  this  case,  the 
whole  of  the  transaction  in  question,  and  not  a  part  of  it,  should  be  taken  as  the 
ground,  and  that  notice  should  be  bestowed  on  the  intention  of  the  parties,  and  not 
on  the  literal  expression  of  one  of  their  documents,  to  the  exclusion  of  the  rest. 

For  these  reasons,  the  Sudder  Dewanny  Adawlut  reversed  the  decree  of  the 
Provincial  Court,  and  adjudged  the  Mootah  of  Cottam  to  the  Respondent,  and  also 
the  sum  claimed  by  him  for  damages,  together  with  interest  on  the  whole  amount 
decreed  to  him,  and  ordered  that  the  Appellant  should  pay  all  the  costs  in  both 
Courts. 

On  the  3l8t  of  October,  1822,  the  Appellant  presented  to  the  Sudder  Dewanny 
Adawlut  a  petition,  praying  for  a  revision  of  the  judgment,  and  alleging  that  the 
Provincial  Court  had  dispensed  with  the  attendance  of  some  of  his  witnesses  whose 
evidence  was  material  to  the  cause.  Upon  this  allegation  the  Sudder  Court  remitted 
the  cause  to  the  Provincial  Cfturt,  to  receive  such  further  evidence  as  either  party 
might  choose  to  bring  forward.  Some  further  evidence  was  accordingly  entered 
into,  and  the  cause  returned  to  the  Sudder  Court. 

Upon  the  return  of  the  additional  evidence,  the  Sudder  Court,  on  the  20th  of 
May,  1824,  entered  into  an  examination  of  the  evidence,  and  reviewed  [10]  the 
case  as  it  then  stood,  and  with  reference  to  the  counter  agreement,  which  the  Appe- 
lant had  sought  to  impeach  as  a  forgery;  when  the  Court  declared  that  the  due 
execution  of  that  agreement. by  the  Appellant  had  been  satisfactorily  proved;  and 
that  his  signature  to  it,  on  comparison  with  his  signature  to  Vakalutnamahs  (powers 
of  attorney),  and  notice  for  trial,  appeared  to  correspond  with  each  other.  The 
Court,  therefore,  reversed  the  decree  of  the  Provincial  Court,  and  adjudged  that  tie 
Appellant  (the  present  Respondent)  should  recover  possession  of  the  Mootah,  together 
with  the  sum  of  Rs.  7717.  10a.,  for  damages,  and  interest,  and  that  the  Respondent 
(the  present  Appellant)  should  pay  the  costs  in  both  Courts. 

From  this  decree  the  Appellant  appealed  to  His  Majesty  in  Council,  praying 
that  it  might  be  reversed,  altered,  or  varied,  for  the  following  reasons: — 
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I.  Because  the  Mootah  in  question  became  the  absolute  property  of  the  Appellant, 
under  the  terms  of  a  valid  contract,  of  which  he  performed  all  the  conditions,  which 
were  of  the  essence  of  the  contract. 

II.  Because  it  would  be  unjust  to  vary  or  set  aside  the  terms  of  a  contract,  de- 
liberately entered  into  between  the  parties,  and  thereby  to  deprive  the  Appellant 
of  the  only  contingent  advantage,  in  respct  of  which  he  incurred  a  certain  rids. 

III.  Because  the  evidence  adduced  to  impeach  the  authenticity  of  the  pretended 
counter  Eararnamah,  upon  which  the  Court  below  proceeded,  was  sufficient  to  lead 
irresistibly  to  the  inference  that  it  is  a  fabrication. 

The  Respondent,  however,  contended  that  the  [U]  decree  appealed  from  ought  to 
be  a£5rmed  for  the  following  reasons : — 

I.  Because  the  Appellant's  counter  agreement  was  clearly  proved  in  evidence, 
and  thereby  the  effect  of  the  principal  agreements  constituted  one  entire  transaction, 
in  the  nature  of  a  mortgage,  the  benefit  of  which  was  to  be  realized  by  perception  of 
the  rents  and  profits  of  the  estate  comprised  in  it. 

n.  Because  it  was  sufficiently  proved  by  the  evidence,  that  by  means  of  the 
rents  and  profits  of  the  Mootah,  the  Appellant  had  not  only  repaid  himself  the  whole 
of  his  debt,  but  had  received  the  sum  of  Rs.  7717.  10a.  and  upwards,  more  than  was 
due  to  him. 

Mr.  Miller,  K.C.,  Mr.  Wigram,  E.C.,  and  Mr.  Jackson,  for  the  Appellants,  cited 
Ranubottom  v.  Parker  (6  Madd.  6).  Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd, 
for  the  Respondents. 

Mr.  Justice  Bosanquet. — Their  Lordships  are  of  opinion,  that  the  decree  of  the 
Sudder  Dewanny  Adawlut  ought  to  be  affirmed.  The  facts  of  the  case  are  very  few. 
It  appears  that  the  Respondent  being  in  possession  of  a  Mootah,  upon  which  certain 
dues  were  owing  to  the  Government,  the  land  was  advertised  for  sale  by  the  authority 
of  the  Collector.  The  Appellant,  on  the  application  of  the  Respondent,  was  induced 
to  give  security  for  the  payment  of  the  duties  due  to  the  Government,  amounting  to 
about  Rs.  29,000,  and  to  take  a  security  for  the  repayment  of  that,  as  well  as  the 
repayment  of  the  sum  of  Rs.  2000  which  the  Respondent  [12]  owed  to  another 
person,  and  which  he  agreed  tx)  advance.  On  this  agreement  certain  instruments 
were  executed,  concerning  which  there  is  no  question,  viz.,  a  Pottah  and  Arzi,  both 
of  which  were  necessary  to  authorize  the  Collector  to  make  a  transfer  of  the  property 
to  the  Appellant.  These  instruments  are,  upon  the  face  of  them,  such  as  to  authorize 
the  CoUector  at  once  to  make  a  transfer  of  the  property,  but  as  it  was  meant  only 
as  a  security  to  a  certain  extent,  the  Respondent  executed  the  first  Eararnamah, 
by  which  it  was  stipulated  that  if  he  should  not  pay  the  instalments  fully,  or  that 
any  part  of  them  should  be  in  arrear,  the  Zemindary  should  be  continued  under  the 
Appellant,  consistently  with  that  writing,  and  that  the  Appellant  should  only  return 
to  the  Respondent  the  Rupees  which  might  have  been  paid  by  him.  This  was  very 
positive  undoubtedly :  the  Pottah  and  Arzi  were  deposited  with  a  third  person,  who 
was  not  to  give  them  up  to  the  Appellant  for  the  purpose  of  enabling  him  to  obtain 
the  transfer  of  the  property,  until  default  should  be  made  according  to  the  agree- 
ment. Default  was  made,  the  Respondent  not  paying  the  whole  sum  he  had  engaged 
to  pay,  in  consequence  of  the  Appellant  having  been  called  upon  to  pay  a  portion  of 
the  money,  the  Pottah  and  Arzi  were  given  up  and  carried  to  the  Collector,  and  the 
transfer  of  the  Mootah  was  made. 

Upon  the  face  of  this,  the  Appellant  was  entitled  to  retain  the  property.  The 
value  of  the  property  appears,  upon  the  various  statements  made  in  the  course  of 
this  case,  to  be  of  a  very  large  amount,  in  proportion  to  the  sum  agreed  to  be 
advanced :  what  the  precise  amount  of  it  may  be  is  not  [13]  very  material  to  this 
transaction,  supposing  the  advance  agreed  to  be  made  to  be  very  greatly  dispro- 
portionate to  the  real  value  of  the  property. — We  will  come  presently  to  what  it 
appears  to  have  been, — ^but  admitting  this  to  be  a  very  hard  and  very  oppressive 
bargain,  if  nothing  else  was  done,  the  party  in  whose  favour  it  was  made  would  be 
entitled  to  take  advantage  of  it ;  but  there  is  one  fact,  which  is  stated  by  the  Respon- 
dent, though  denied  by  the  Appellant,  which  is,  that  on  the  same  day  another 
instrument  was  entered  into,  by  which  this  plan  of  a  conditional  sale,  entitling  the 
Appellant  to  retain  the  property,  provided  no  default  was  made,  was,  in  truth, 
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reduced  to  a  mortgage,  with  a  covenant  between  the  Appellant  and  the  Respondent, 
that  whenever  he  should  take  possession  of  the  Mootah,  for  the  purpose  of  enabling 
him  to  discharge  the  amount  for  which  he  became  security,  as  soon  as  he  should  have 
received  out  of  the  rents  and  profits  the  sum  be  had  paid,  with  all  expenses,  he  should 
restore  the  Mootah  to  the  Respondent. 

Now,  we  must  recollect  who  the  Respondent  and  Appellant  respectively  were. 
The  Appellant  was  the  Uncle  of  the  Respondent  by  blood,  and  also  related  to  him 
by  marriage.  The  account  which  is  given  of  the  transaction  by  one  of  the  witnesses, 
who  comes  to  prove  the  actual  execution  of  the  second  instrument,  the  counter 
Eaiarnamah  (if  he  be  worthy  of  credit),  is,  that  he  himself  was  the  writer  of  the 
instrument,  and  having  named  the  witnesses,  .they  were  called  on  the  first  occasion 
before  the  Provincial  Court ;  but  this  witness  not  only  states  that  he  wrote  the  counter 
Eararnamah,  and  those  persons  attested  it,  but  he  says,  "  after  the  passing  of 
Eararnamah,  I  asked  the  Defen-[14]-dant  what  advantage  there  was  for  him  by 
taking  the  trouble  of  writing  the  Zamin.  He  answered  me  thus:  he  is  the  real 
Son  of  the  eldest  Sister  of  my  Mother,  and  Jagganadha  Raz,  who  is  my  protector, 
and  has,  for  the  accomplishment  of  his,  the  Plaintiff's  business,  incurred  expenses 
and  trouble,  and  afforded  him  assistance  whereby  he  obtained  a  great  reputation, 
and  it  would  tend  to  my  honour  if  I,  although  I  may  suffer  great  trouble,  pay  five  or 
six  thousand  Rupees,  and  preserve  the  Mootah  for  him  (the  Plaintiff),  and  I  have  at 
present  caused  the  Pottah  and  Arzi  to  be  written  and  taken,  merely  in  order  to  be 
sure,  and  as  soon  as  the  money  due  to  me  is  paid,  I  will  give  back  his  Mootah  to  him." 
If  that  account  be  true,  if  this  witness  is  to  be  believed,  that  explains  the  object  for 
which  this  first  Eararnamah  was  given,  and  if  this  second  Eararnamah  was  given, 
there  can  be  no  question  that  it  was  an  agreement  between  these  parties,  which  the 
Respondent  was  as  much  entitled  to  take  advantage  of  as  the  Appellant. 

The  case  was  brought  in  the  first  instance  before  the  Provincial  Court,  and  both 
those  documents  were  filed.  The  first  Eararnamah,  together  with  the  Arzi  and  the 
Pottah,  were  filed,  and  no  objection  was  made  to  them,  consequently  they  are  to  be 
taken  as  correct.  The  question  then  is,  whether  there  has  been  anything  to  take  off 
the  effect  of  the  first  Eararnamah  given  on  behalf  of  the  Appellant.  Witnesses  were 
called  for  the  purpose  of  proving  the  second  Eararnamah,  the  regular  ordinary 
witnesses,  that  is  to  say,  the  person  who  actually  wrote  it  gives  the  account  of  it, 
and  the  names  of  the  attesting  witness.  The  Judge  of  the  Provincial  Court  did 
not  think  it  necessary  to  call  for  further  witnesses,  for  he  was  of  [16]  opinion,  and 
he  so  states  in  his  judgment,  that  if  the  first  instrument  was  a  good  and  valid  instru- 
ment, it  follows  as  a  necessary  consequence,  that  whatever  transactions  may  have 
subsequently  occurred,  the  Mootah  became  the  bona  fide  property  and  the  right  of 
the  Defendant.  He  did  not  enter  into  any  question  whether  there  was  evidence 
of  that  second  instrument,  -and  it  appears  that  subsequently  he  admitted  to  the 
Appellant  that  it  was  unnecessary  for  him  to  call  witnesses  to  rebut  the  evidence 
respecting  the  second  Eararnamah  given  on  the  part  of  the  Respondent. 

In  that  state  of  things  the  Respondent  appeals  to  the  Sudder  Dewanny  Adawlut, 
and  the  Court  having  heard  the  case,  argued  upon  the  evidence;  the  decree  of  the 
Provincial  Court,  as  appears  to  their  Lordships,  was  very  properly  reversed, 
because  the  Court  was  of  opinion,  that  if  that  second  Eararnamah  was  executed, 
of  which  the  evidence  was  plain  before  the  Provincial  Court,  and  was  not  opposed, 
that  was  sufficient  to  entitle  the  Respondent  to  possession,  in  consequence  of  the 
whole  advances  having  been  discharged  out  of  the  profits  of  the  Mootah.  It  is 
material  to  observe,  that  in  giving  their  judgment  upon  that  occasion,  they  stated 
the  value  of  this  Mootah  with  all  the  particulars,  and  how  much  had  been  received 
from  it  during  the  time,  so  as  completely  to  apprise  the  Respondent  of  this  circum- 
stance of  the  beneficial  property  being  much  greater  than  the  amount  of  the  security 
which  had  been  given  on  the  part  of  the  Appellant ;  and  then  it  being  represented  to 
them  that  the  witnesses  had  been  stopped  on  the  part  of  the  Appellant,  the  reply  of 
the  Court  was,  that  it  was  perfectly  open  to  the  Appellant  to  controvert  any  [16] 
view  taken  of  the  value  of  this  property, — supposing  the  value  to  be  an  important 
feature  in  the  case, — ^but  the  view  taken  by  the  Provincial  Court  was,  that  the  first 
instrument  being  executed,  whatever  might  have  taken  place  afterwards,  that  instru- 
ment entitled  the  Appellant  to  treat  this  as  a  sale,  and  to  hold  the  Mootah.     It  is  also 
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to  be  observed,  that  in  a  veiy  early  stage  of  the  proceedings,  certainly  in  the  reply 
of  the  Respondent,  it  was  stated  that  the  Mootah  which  was  given  as  a  security  for 
the  advance  of  a  sum  of  about  Rs.  31,000  was  worth  a  lac  of  Rupees,  so  that  the 
attention  of  the  party  had  been  completely  called  to  that,  but  he  called  no  witnesses  to 
disprove  it,  nor  does  he  appear  from  the  beginning  to  the  end  to  have  questioned  that 
fact.  In  the  final  decree  of  the  Sudder  Dewanny  Adawlut,  they  state  that  circum- 
stance in  detail.  In  his  petition  of  appeal  he  does  not  dispute  it,  and  the  objection 
is  now  started  for  the  first  time,  but  that  representation  is  not  to  be  relied  upon. 
Their  Lordships  cannot  but  think,  that  this  fact,  appearing  upon  the  proceedingB, 
taking  also  into  consideration  the  conduct  of  all  the  parties  in  the  suit, — that  a 
Mootah  of  the  value  stated  was  prof^sed  to  be  sold  by  the  first  Eararnamah  for 
about  one  year  and  ten  months'  purchase,  certainly  a  very  inadequate  price ; — that 
such  manifest  knowledge  of  the  value  of  the  Mootah  by  all  parties  is  an  important 
feature  in  the  case. 

Upon  the  reply,  evidence  was  adduced  for  the  purpose  of  impeaching  the  testi- 
mony of  those  who  set  up  the  counter  Eararnamah,  which  upon  the  face  of  it  was 
l^ally  executed:  the  Plaintiff,  however,  produced  evidence  on  the  other  side  to 
support  it.  If  the  case  turned  entirely  upon  this,  there  might  pos-[17]-8ibly  be  some 
difficulty  in  saying  where  the  balance  of  credit  was  due,  but  there  is  a  circumstance 
then  introduced  into  the  case,  namely,  another  instrument,  which  is  adduced  for  the 
purpose  of  rebutting  the  evidence  offered,  on  the  part  of  the  Respondent,  of  the 
execution  of  the  counter  Eararnamah,  and  that  transaction,  if  it  really  took  place, 
would  certainly  go  very  far,  if  not  conclusively,  to  show  that  there  was  a  fabrication : 
I  apeak  here  of  the  receipt  by  which  it  is  asserted  that  Rs.  14,000  which  had  been 
paid  by  the  Respondent,  and  the  payment  of  which  sum  by  him  appears  to  be  cor- 
roborated by  other  witnesses  on  the  Respondent's  side,  was  actually  repaid  by  the 
Appellant  to  the  Respondent,  and  an  instruipent  upon  that  occasion  taken,  in  which 
it  is  stated,  after  setting  out  the  whole  of  the  transaction,  "  I,  therefore,  demanded 
from  you  the  payment  of  that  sum  which  you  have  this  day  paid  to  me  in  ready 
cash :  the  price  of  the  Cottam-mootah  has,  therefore,  been  discharged  in  full, — ^I  will 
never  make  any  kind  of  demand.  This  receipt  has  been  written  and  given  with  my 
consent."  Now,  this  receipt  is  said  to  have  been  given  on  the  18th  of  February, 
1823,  but  it  is  evident  from  the  proceedings,  that  the  date  of  1823  is  a  mistake,  the 
original  transaction  took  place  the  28th  of  July,  1812,  and  it  appears  by  a  document 
which  has  been  given  in  evidence,  that  in  February,  1813,  the  precise  date  does  not 
appear,  but  by  a  document  filed,  and  which  was  read  on  the  part  of  the  Respondent, 
it  appears  that  in  that  very  month  of  February,  1813,  an  application  was  made  to 
the  Collector,  by  the  Respondent,  requesting  him  to  stay  his  hand,  and  not  to  allow 
the  transfer  of  this  property,  as  being  contrary  to  good  faith,  and  making  an 
objection  to  the  transfer.  Is  it  to  be  supposed  that  notwithstanding  he  was  then 
[18]  protesting  against  the  transfer  of  this  property,  yet,  in  this  very  month  of 
February,  1813,  he  executed  this  receipt,  stating  the  whole  transaction  (and  there- 
by putting  himself  completely  out  of  Court),  that  he  had  received  payment  of  the 
whole  sum  he  himself  had  advanced,  and  that  he  never  could  make  any  kind  of 
demand. 

In  order  to  prove  this  instrument,  witnesses  were  called,  and,  among  others, 
the  attesting  witness,  who  could  not  even  tell  the  particulars  of  the  letters  of  his 
own  signature,  or  of  the  signature  of  the  person  who  signed  it.  In  respect  of  not 
being  able  to  read  the  letters  of  a  signature  of  another,  that  might  very  possibly 
be, — ^he  might  write  a  very  bad  hand,  but  that  he  could  not  tell  the  letters  of  his  own 
signature  appears  very  improbable.  There  are  witnesses  called  on  the  part  of  the 
Respondent,  to  contradict  the  circumstance  of  the  Rs.  14,000  even  having  been 
repaid  from  acknowledgments,  on  the  part  of  the  Appellant,  for  the  purpose  of 
proving  that  they  were  paid.  The  Sudder  Dewanny  Adawlut  were  clearly  of  opinion 
that  that  instrument  was  a  fabrication,  and  their  Lordships  concur  in  that  opinion. 
That  being  the  case,  it  is  a  very  important  circumstance,  that  the  main  feature  of 
the  Appellant's  case,  which  was  brought  forward  for  the  first  time  after  the  case  had 
been  sent  for  review,  for  the  purpose  of  rebutting  the  evidence  of  this  second 
Eararnamah,  falls  to  the  ground,  and  that  has  certainly  the  effect  of  cutting  down, 
to  a  great  extent,  the  attempt  on  the  part  of  the  Appellant  to  rebut  the  evidence, 
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which,  it  must  be  always  recollected,  is  prima  facie  legal  evidence  of  the  last-men- 
tioned instrument. 

Putting  that,  however,  out  of  view,  recollecting  that  the  receipt  had  never  been 
reverted  to  in  the  early  [19]  part  of  the  proceedings,  though  it  might  naturally  be 
expected,  when  the  counter  Eararnamah  was  set  up  on  the  part  of  the  Respondent, 
that  the  Appellant  should  come  and  assert  this  other  document,  the  conclusive 
answer  is,  that  the  alleged  receipt  is  not  brought  forward  till  the  case  is  sent  for 
review.  It  is  in  contradiction  also,  as  we  noticed,  to  the  judgment  of  the  Sudder 
Dewanny  Adawlut.  The  Appellant  insisted,  that  he  had  paid  the  whole  money  to  the 
Collector,  whereas  now,  he  admits  that  it  was  paid  by  the  Respondent,  but  then  he 
asserts  that  he  repaid  it  to  him.  , 

We  have  now  to  consider,  whether  there  is  a  probability  of  this  second  Eararna- 
mah having  been  executed,  or  whether  it  is  so  improbable  that  it  should  have  been 
executed,  there  being  prima  facie  legal  proof  of  it,  that  their  Lordships  ought  to 
hold,  contrary  to  the  opinion  of  the  Sudder  Dewanny  Adawlut,  that  the  instru- 
ment is  not  available.  There  are  two  circumstances  with  respect  to  probability  and 
improbability;  the  improbability  on  one  side  is  said  to  be  this,  that  this  was  an 
absolute  sale  in  the  first  instance.  If,  as  insisted  by  the  Respondent,  it  was  a  con- 
ditional sale,  which  condition  is  recited  in  the  first  Eararnamah,  why,  it  is  asked 
by  the  Appellant,  was  not  the  additional  condition,  by  which  it  was  to  be  held  as 
a  mortgage,  also  inserted  in  the  same  instrumentt  Undoubtedly  this  is  a  circum- 
stance which  at  first  strikes  one  as  very  improbable,  and  has  great  weight  with  their 
Lordships  in  the  consideration  of  this  question.  But  though  it  is  improbable,  and 
appears  to  be  so  to  their  Lordships,  it  is  by  no  means  an  impossibility ;  as,  we  think, 
we  can  conceive  circumstances  in  the  case  which  were  not  unlikely  to  produce  that 
omission,  and  that  we  find  noticed  in  the  [20]  judgment  of  the  Sudder  Dewanny 
Adawlut.  It  must  never  be  forgotten,  that  this  is  a  transaction  between  near 
relations ;  that  the  object  of  the  Respondent  was  to  prevent  the  Mootah,  which  appears 
to  have  been  his  paternal  inheritance,  from  being  disposed  of  to  strangers  by  a 
public  sale,  and  he  persuades  his  Uncle  to  become  security  for  him.  His  Uncle 
requires  security,  that  he  shall  not  be  called  upon  to  pay  money  without  the  power 
of  reimbuisement,  and  he  takes  a  security  which  enables  him  to  take  possession  of 
the  property,  provided  the  instalments  shall  not  be  duly  and  punctually  paid,  to  the 
amount  of  the  smallest  sum,  by  his  Nephew,  on  behalf  of  whom  he  makes  this 
advance.  Then  an  instrument  is  executed  to  that  effect;  but  it  is  stated  by  the 
witness  to  whose  evidence  we  have  already  referred,  that  the  Uncle  promised  to  his 
Nephew,  that  though  he  took  possession  of  his  property,  if  he  should  be  repaid  out  of 
the  rents  and  profits,  he  would  give  him  back  his  estate.  There  is  nothing  very  im- 
probable in  the  Uncle  having  made  that  promise  to  his  Nephew ;  and  if  he  did  make 
that  promise  binding  upon  him  as  a  private  agreement,  it  is  not  improbable  that  he 
should  put  it  into  writing.  It  is  an  agreement  that  would  not  affect  any  other 
person  to  whom  the  Uncle  should  transfer  the  property  which  he  had  acquired,  but 
it  is  an  agreement  by  which,  as  long  as  he  held  the  property,  he  would  be  bound ; 
and  the  Sudder  Dewanny  Adawlut  took  notice  in  their  judgment  that  an  instrument 
might  have  been  executed  in  the  common  form,  which  we  think  they  say  probably 
the  first  Eararnamah  was,  notwithstanding  the  subsequent  instrument.  There  is 
some  expression  of  that  kind,  which  leads  us  to  infer,  and  indeed  that  is  a  necessary 
inference  from  the  proceedings,  that  the  Sudder  Dewanny  Adawlut,  con-[21]- 
stituting  the  Judges  on  the  spot,  saw  nothing  in  the  nature  of  this  transaction  ao 
improbable  as  to  induce  them  to  believe  it  could  not  have  taken  place. 

It  is  further  to  be  observed,  with  respect  to  the  witnesses  by  whom  the  facts  are 
proved,  that  we  have  not  the  benefit  that  the  Court  before  whom  the  question  was 
brought  in  the  first  instance  had  of  seeing  the  witnesses,  and  the  opinion  of  the  Court 
was  given  not  merely  upon  the  fact  of  the  execution  of  that  Eararnamah,  but  con- 
nected with  the  tostimony  which  had  been  given. 

Such  being  the  circumstances  of  improbability,  which  had  then  full  weight  with 
the  Court  (though  we  do  not  think  them  unanswerable),  then  comes  the  circumstance 
of  probability  on  the  other  side,  namely,  the  value  of  the  property.  Now,  is  it  at 
all  probable  that  this  property  should  have  been  sold  absolutely  for  less,  as  it  would 
aeem  from  these  proceedings,  than  two  years'  value!    Supposing  it  was  even  three 
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or  four  years'  value,  would  it  not  have  been  extremely  improbable  that  an  instrument 
should  have  been  executed  by  the  Nephew  to  his  Uncle,  transferring  the  Mootah  to 
him  out  and  out,  provided  he  was  in  arrear  in  the  payment  of  his  instalment  to  the 
amount  of  a  single  rupee?  It  is  so  improbable  a  transaction,  that  we  should  be  very 
much  inclined  to  suppose,  that  though  this  instrument  was  executed  for  the  purpose 
of  enabling  the  Appellant,  the  Uncle,  to  have  that  kind  of  possession  of  the  property, 
yet  there  must  have  been  some  promise,  that  when  he  should  be  reimbursed,  or  if  he 
should  pay  to  a  larger  amount,  or  something  of  that  kind,  he  would  restore  to  his 
Nephew  his  paternal  property.  That  is  probable,  and  it  is  also  probable  that  such 
a  pronxise  should  be  put  into  writing. 

[223  Under  these  circumstances,  their  Lordships  are  of  opinion,  that  the  con- 
clusion to  which  the  Sudder  Dewanny  Adawlut  came,  is  correct;  that  the  receipt 
set  up  for  the  purpose  of  rebutting  the  second  Karamamah  is  a  fabrication ;  that 
the  second  Eararnamah  has  been  executed,  and  that  consequently  effect  is  to  be 
given  to  that  instrument.  The  receipt  being  clearly  a  fabrication,  that,  to  a  certain 
extent,  impeaches  the  testimony  brought  forward  by  the  person  who  sets  it  up, 
who  is  the  Appellant,  when  he  brings  forward  testimony  for  the  purpose  of  impeach- 
ing the  credit  of  the  witnesses  to  the  second  Karamamah,  who  state  circumstances, 
which  are  prima  facie  legal  evidence  of  the  actual  making  of  the  instrument  by  the 
person  who  wrote  it.  The  Sudder  Dewanny  Adawlut  must  be  the  best  judges  of 
instruments  of  this  description,  and  their  Lordships  are  of  opinion,  that  there  is  no 
such  inconsistency  between  those  two  instruments  as  to  make  the  second  an  invalid 
instrument,  but  treating  it,  therefore,  as  an  agreement  between  the  parties,  not- 
withstanding the  first  instrument  may  have  been  deposited,  the  effect  of  the  trans- 
action is,  that  the  Appellant  having  reimbursed  himself  for  what  he  had  advanced, 
out  of  the  rents  and  profits  of  the  Mootah,  should  restore  the  estate,  to  his  Nephew ; 
and  if  he  is  to  restore  the  estate  to  hi's  Nephew,  he  must  not  only  restore  the  estate, 
but  what  he  has  been  overpaid ;  and  it  does  not  appear  to  their  Lordships  there  is' any 
such  apparent  objection  to  the  amount  they  have  awarded  in  the  Court  below,  as 
to  furnish  an  objection,  nor  does  any  objection  on  that  ground  appear  to  have  been 
taken  in  the  proceedings  on  the  petition  of  appeal.  Their  Lordahips,  under  these 
circumstances,  are  of  opinion,  that  the  decree  of  the  Sudder  Dewanny  Adawlut  must 
be  afSrmed,  and  with  costs. 


[23]  BEEMA  SHUNKER,  BALCRISHNA,  and  VEVAIK,— Appellants  ,■  JAMAS-JEE 
SHAPOR-JEE,  DWARKA  HURREE-DAS,  PRANWALUB  JEWAN  RAM, 
and  SORAB-JEE  B.VSTOM-JEE,— -Respondents  [Dec.  9,  1837]. 

On  appeal  from  the  Sxidder  Dewanny  Adawlut  at  Bonibay. 

The  oflSces  of  Mujmoodar,  Parek  and  Mehta  are  hereditary,  and  do  not  cease 
upon  a  grant  by  the  Government  of  a  village  in  Jaghire  or  Enam  tenure. 

In  order  to  entitle  the  parties  in  possession  of  the  cffices  to  the  fees  incident  to  - 
thooa,  it  is  not  essential  that  the  duties  of  the  offices  should  have  been  per- 
formed by  the  parties  so  possessed  if  they  were  prepared  to  discharge  them  if 
required  [2  Moo.  Ind.  App.  33]. 

In  a  suit,  however,  for  the  recovery  of  the  fees,  such  claim  is  limited  by  Bom.  Reg. 
V.  1827,  s.  4,  to  a  period  of  twelve  years  [2  Moo.  Ind.  App.  33,  34]. 

This  was  an  appeal  arising  out  of  a  demand  made  by  the  Respondents  against  the 
Appellants  for  arrears  of  fees  in  respect  of  certain  hereditary  offices  within  the 
Appellants'  Pergunnah. 

In  the  year  1803,  the  village  of  Dindolee,  situate  in  Chowrassee  Pergunnah,  in 
the  Zillah  of  Surat,  was  granted  by  the  English  Government  in  Enam  to  Gungadhara 
Sastri  Putwardhun,  the  Father  of  the  Appellants ;  at  the  period  of  the  grant,  certain 
hereditary  native  revenue  Officers,  forming  together  an  establishment  denominated 
"  The   Establishment  of   Mehta   Parek "   (consisting   of  Mujmoodars   or   general 
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Supervisors  of  accounts,  of  a  Parek  or  Receiver,  and  of  a  Mehta  or  registered  Clerk), 
were  attached  to  the  Pergunnah;  who,  by  virtue  of  their  respective  oflSces,  were 
entitled  to  receive  certain  fees,  amounting  to  the  sum  of  Rs.  56  monthly,  collected 
from  the  revenues  of  the  villages. 

[24]  It  appeared  that  from  the  period  of  the  above  grant  these  fees  had  not  been 
paid,  and  the  Respondents  who  claimed  to  be  entitled  t»  the  offices  in  question,  had 
been  to  that  extent  deprived  of  the  profits.  Various  applications  were  made  to 
different  Collectors  of  the  District,  and  ultimately  to  the  Bombay  Government,  for 
an  order  for  the  payment  of  the  fees ;  and  on  the  1st  of  February,  1826,  the  Governor- 
General  in  Council  directed  that  the  parties  making  the  claim  should  sue  for  their 
rights  in  the  Courts  of  Justice. 

In  pursuance  of  this  order,  the  Respondents  (who  were  the  representatives  of 
the  parties  legally  entitled  to  the  offices),  on  the  17th  of  September,  1827,  filed  their 
plaint  in  the  Court  of  the  Assistant  Judge  of  the  Zillah  of  Surat  against  the  Appel- 
lants, the  Sons  of  Gungadhara,  to  whom  the  Pergunnah  had  descended,  to  recover 
from  them  the  sum  of  Rs.  1272,  being  the  amount  of  arrears  for  twenty-four  years 
of  the  fees  due,  at  the  rate  of  Rs.  53  a  year.  The  plaint  was  afterwards  amended, 
by  stating  the  yearly  amount  of  fees  at  Rs.  56,  and  claiming  as  the  amount  of 
arrears  consequently  due  from  the  Appellants  the  sum  of  Rs.  1344. 

The  Appellant*,  by  their  answer,  denied  the  Plaintiffs'  title  to  the  offices,  and 
insisted  that,  as  they  had  never  since  the  original  grant  of  the  Pergunnah  demanded 
the  fees  of  these  offices,  they  could  not  now  recover  them ;  and  they  moreover  insisted 
that  the  right  of  the  Plaintiffs  was  barred  by  Bom.  Reg.  V.  of  1827,  sec.  4. 

Evidence  was  entered  into  on  the  part  of  the  Plaintiffs  only,  and  on  the  cause 
coming  on  before  the  Assistant  Judge  on  the  11th  of  September,  1828,  he  pro- 
nounced in  favour  of  the  Plaintiffs  for  the  whole  [26]  amount  sued  for,  and  directed 
that  the  Defendants  should  pay  the  costs. 

From  this  decree  the  Defendants  appealed  to  the  Zillah  Court.  By  their 
supplemental  petition  of  appeal,  after  insisting  on  their  former  defence,  they 
brought  forward  two  new  objections:  first,  that  the  claims  of  the  Plaintiffs  were 
in  themselves  separate  and  distinct,  and  that  the  plaint  uniting  them  was,  therefore, 
multifarious;  and  secondly,  that  the  Plaintiffs  had  not  discharged  the  duties  belong- 
ing to  their  respective  offices.  To  these  objections  the  Plaintiffs  replied,  that  the 
offices  in  question  constituted  one  entire  establishment,  in  respect  of  which  there  was 
such  an  unity  in  the  different  parts  or  portions  of  the  annual  sum  claimed,  as 
justified  the  Plaintiffs  in  bringing  forward  their  claims  in  the  same  suit;  and  they 
stated  that  they  were  always  obliged  to  live  in  the  office  at  Chowrassee,  and  to  perform 
such  business  as  came  before  them  in  that  office,  and  they  that  took  their  fees  rf 
office  from  the  several  villages. 

Upon  this  appeal  the  Zillah  Court  required  the  Collector  of  Surat  to  give  them 
information  upon  the  particulars  contained  in  the  following  queries : — First,  whether 
when  Government  gives  a  village  in  Jaghire,  the  Jaghiredar  pays  Mujmoodars  and 
others  their  rights  of  office,  or  whether  those  rights  ceased  from  the  time  the  villapre 
is  given  in  Enam  ?  Second,  whether  when  a  village  has  been  given  in  Enam  the  Mehtas 
and  others  receive  their  official  dues  whether  they  perform  the  duties  attached  to  the 
office  or  noti  The  Collector  having  referred  these  questions  to  the  Kamavisdar 
(native  Collector),  certified  in  reply,  that  when  villages  were  given  in  Jaghire,  the 
Jaghiredars  must  pay  the  hereditary  [26]  Mujmoodars,  Parek,  and  Mehtas,  their 
yearly  dues,  and  that  no  hereditary  office  ceases  on  a  village  being  given  in  Jaghire, 
but  continues  as  before,  and  that  the  Mujmoodars,  Parek,  and  Mehtas,  do  not  go  to 
the  villages  to  perform  their  duties,  but  transact  all  business  that  comes  before 
them  in  the  office  at  the  head  station,  and  their  receive  the  fees  of  office. 

On  the  10th  of  August,  1829,  the  Zillah  Court  of  Surat  made  its  decree,  and 
declared,  that  if  the  Plaintiffs  had  performed  the  duties  of  their  office,  their  claims 
would  have  been  proved  against  the  Defendants,  but  that  as  it  was  clearly  proved 
that  they  had  not  performed  those  duties  for  twenty-four  years,  nor  received  the 
dues,  such  dues  did  not  accrue  to  them  for  that  period ;  the  senior  Assistant  Judge's 
decree  was,  therefore,  reversed,  and  the  Plaintiffs'  claim  for  arrears  disallowed,  but 
their  rights  as  the  hereditary  Officers  were  established,  and  it  was  ordered,  that  the 
Defendants  should  in  future  employ  the  Plaintiffs  in  those  duties  and  pay  them  their 
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duen,  and  if  they  should  not  call  upon  them  to  perform  the  duties,  nor  show  good 
reason  why  they  should  not  employ  them,  it  was  declared,  that  they  should  neverthe- 
less pay  them  their  fees,  and  the  Plaintiffs  were  ordered  to  pay  the  costs  in  both 
Courts. 

Both  parties  appealed  from  this  decree.  The  present  Respondents  on  the  ground 
that  the  arreara  of  fees  ought  to  have  been  decreed  them,  and  the  Appellants  that 
the  Respondents'  title  as  hereditary  Officers  had  not  been  proved ;  and  on  the  15th  of 
December,  1831,  the  case  came  before  the  Puisne  Judge  of  the  Sudder  Dewanny 
Adawlut  for  decision,  when  he  declared  his  opinion  to  be,  that  by  the  documents 
filed  by  the  Plaintiffs  it  appeared  that  ill-will  had  for  years  existed  [27]  between 
the  parties,  and  that  the  Plaintiffs  had  been  endeavouring  to  recover  their  fees 
without  recourse  to  law ;  that  the  Defendants,  the  present  Appellants,  withheld  them, 
and,  therefore,  did  not  exact  any  duty  from  the  Plaintiffs,  but  that,  that  was  not  a 
sufficient  reason  why  they  should  not  recover  them  then,  or  at  any  rate  as  much  of 
them  as  came  within  the  law  of  limitation,  should  the  Court  rule  the  applications 
to  Ciovernment  and  the  Collector  of  no  avail,  as  not  competent  authority  to  decide 
the  claim.;  and  the  Judge  declared  that  he  was  for  confirming  the  decision  of  the 
senior  Assistant  Judge,  and  awarding  to  the  Plaintiffs' the  amount  sued  for,  but  as 
the  correctness  of  that  opinion  might  be  questioned  in  reference  to  the  law  of 
Limitation,  the  case  was  referred  to  a  full  Court. 

The  appeal  accordingly  came  before  a  full  Court  on  the  16th  of  May,  1832,  when 
it  was  decreed,  that  the  Plaintiffs  were  entitled  to  recover  the  fees  for  the  last 
twelve  years,  and  the  Zillah  Judge's  decree  was  ordered  to  be  amended  to  that  extent, 
the  costo  to  be  borne  in  proportion  to  the  sum  awarded. 

From  this  decree  the  Appellants  appealed  to  His  Majesty  in  Council,  praying 
that  it  might  be  dismissed,  and  the  original  decree  of  the  Zillah  Court  affirmed, 
for  the  following  reasons :  — 

I.  Because  there  was  no  evidence  of  any  grant  or  prescription,  conferring  an 
hereditary  right  to  the  offices  of  Mujmoodars,  Parek,  or  Mehta  of  the  village  of 
Dindolee. 

II.  Because  there  was  no  evidence  showing  that  the  title  of  any  of  the  Respondents 
was  derived  from  persons  holding  the  respective  offices  of  Mujmoodars,  Parek,  or 
Hehta,  at  the  time  they  alleged  that  the  last  payments  were  made  to  such  Officers. 

[28]  III-  Because  the  Respondents,  respectively,  had  not  performed  the  duties 
of  the  offices  in  question  during  the  time  for  which  they  claimed  arrears ;  and  because 
by  giving  no  notice  of  their  claim  to  the  Appellants,  they  had  permitted  other  persons 
to  be  employed  and  paid  for  the  performance  of  such  duties. 

rV.  Because,  if  the  Respondents  had  been  entitled  to  the  alleged  fees,  they  ought 
to  have  demanded  them  at  least  annually,  and  were  not  entitled  to  recover  arrears 
for  twelve  years  during  which  the  Appellants  remained  in  ignorance  of  the  existence 
of  such  a  claim. 

y.  Because  the  frame  and  object  of  the  suit  was  not  such  as  to  authorize  the 
Court  below  to  make  any  decree  with  regard  to  the  employment  of  the  Respondent, 
or  the  payment  of  the  fees  in  future ;  and  even  if  the  frame  and  object  of  the  suit 
were  such  as  to  authorize  the  Court  below  to  make  such  a  decree,  the  evidence  given 
on  the  part  of  the  Respondents  was  not  such  as  to  warrant  it  in  the  present  case. 

On  the  part  of  the  Respondents,  it  was  contended,  that  the  decree  appealed  from 
ought  to  be  affirmed,  for  the  following  reasons: — 

I.  Because,  independently  of  the  objection  raised  upon  the  law  of  Limitation, 
it  was  clearly  proved  that  the  Respondents  were  entitled,  by  virtue  of  the  respective 
offices  held  by  them,  to  the  sum  for  the  recovery  of  which  they  filed  their  plaint. 

II.  Because,  as  regarded  the  right  to  the  offices  in  question,  the  time  limited 
by  the  law  of  Limitations  for  the  institution  of  a  suit  had  not  elapsed  at  the  time 
of  filing  the  plaint,  and  by  the  same  law,  the  claim  of  the  Respondents  for  arrears 
of  fees,  incident  to  the  offices,  for  the  twelve  years  inmiediately  preceding  the  institu- 
tion of  the  suit,  was  sustainable. 

[29]  Mr.  Miller,  K.C.,  Mr.  Wigram,  E.C.,  and  Mr.  Jackson,  for  the  Appellants, 
cited  Merry  v.  Syvei,  (1  Eden.  1),  Forder  v.  Wade  (4  Bro.  C.C.  525).  Mr.  Serjeant 
Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents. 
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The  Chief  Judge  of  the  Court  of  Bankruptcy  [The  Rt  Hon.  ThomtM  Erskine] 
(Dec.  11,  1837). — In  thia  case,  Jamas-Jee  Shapor-Jee  and  Pramwalub  Jewan  Ram, 
two  of  the  present  Respondents,  together  with  Toojee  Ram,  Mija  Ram,  and  Rustom- 
Jee  Rutton-Jee,  whose  interests  are  represented  by  the  other  two  Respondents,  on  the 
17th  of  September,  1827,  commenced  a  suit  in  the  Court  of  the  Assistant  Judge  in 
the  Zillah  of  Surat,  against  the  present  Appellants  for  the  recovery  of  the  amount 
of  liie  arrears  of  certain  hereditary  rights  of  office,  alleged  to  be  due  to  the  Plaintiffs 
from  the  Appellants. 

The  Plaintiffs'  suit  was  founded  upon  the  allegation  that  they  were  the  hereditary 
Mujmoodars,  Parek,  and  Mehta  of  the  Chowrasses  Pergunnah,  and  that  the  owners 
of  the  village  Dindolee,  which  was  situate  with  the  Pergunnah,  were  bound  to  pay  to 
the  hereditary  Mujmoodars  and  their  Officers  the  annual  sum  of  fifty-six  rupees; 
that  the  village  of  Dindolee  had,  in  the  year  1803,  been  granted  by  the  Governor 
in  Council  to  Gungadhara  Sastri,  the  deceased  Father  of  the  present  Appellants, 
who  succeeded  to  the  village  as  his  heirs,  and  that  neither  the  Father  nor  the  Appel- 
lants had  paid  any  part  of  the  hereditary  or  customary  dues,  the  value  of  which  the 
Plaintiffs  claimed  in  that  suit. 

The  defence  set  up  by  the  Appellants  was,  in  substance,  first,  a  denial  of  the 
Plaintiffs'  title  to  the  here-[30]-ditary  dues  claimed  by  them.  Secondly,  a  claim  of 
redemption  from  the  payment  of  all  customary  dues,  by  virtue  of  the  grant  of  the 
village,  by  the  Government,  to  the  Father  of  the  Appellants  in  Enam.  Thirdly,  a 
denial  of  the  right  of  the  Plaintiffs  to  recover  any  of  the  alleged  arrears,  on  the 
ground  of  their  never  having  performed  the  duties  of  their  several  offices  in  respect 
of  the  village  of  Dindolee,  since  the  date  of  the  grant,  and  that  the  Appellants  and 
their  Father  had  in  consequence  employed  and  paid  others  to  transact  those  duties. 
Fourthly,  a  denial  of  the  Plaintiffs'  right  to  recover  under  Bom.  Reg.  V.  sec.  1,  of 
1827. 

The  Plaintiffs  supported  their  claim  by  several  documents  filed  as  evidence  in  the 
suit,  and  by  the  testimony  of  several  witnesses  examined  on  their  behalf.  The 
Defendants  produced  no  evidence. 

The  Assistant  Judge,  on  the  11th  of  September,  1828,  pronounced  his  judgment, 
and  thereby  decreed,  that  the  Defendants  should  pay  the  Plaintiffs  Rs.  1344,  as  the 
dues  of  the  Mujmoodars  and  others,  for  twenty-four  years,  at  Rs.  66.  1.  0.  per  annum, 
and  costs. 

From  this  decree  the  Appellants  appealed  to  the  Zillah  Court  of  Surat,  upon  the 
grounds  already  enumerated,  as  their  defence  before  the  Assistant  Judge. 

In  this  stage  of  the  cause,  the  grant  of  Dindolee  in  Enam  to  the  Appellants' 
Father,  which  had  not  been  given  in  evidence  before  the  Assistant  Judg^,  was  pro- 
duced by  the  Collector  of  Surat,  which,  however,  is  wholly  silent  on  the  subject  of 
the  dues  in  question,  and  certain  answers  to  questions  put  by  the  Court  to  the 
Collector  were  returned  and  read. 

[31]  On  the  19th  of  November,  1829,  the  Zillah  Court  pronounced  its  decree, 
which  concludes  thus :  "  It  is  not  here  proved,  that  the  Mujmoodar'g  rights  are  here- 
ditary, but  it  is  well  known  that  the  children  receive  these  rights  from  their  Father, 
and  that  the  person  doing  the  duties,  receives  the  fees,  and  if  Government  give  a 
village  in  Jaghire,  the  Mujmoodar's  rights  over  it  do  not  lapse;  and  it  is  proved 
beyond  all  doubt  that  the  Plaintiffs  are  the  Mujmoodar's  and  Mehtas  of  these 
villages,  and  if  th^  had  performed  the  duties  of  their  office,  their  claims  would  have 
been  proved  against  the  Defendants.  But  it  is  clearly  proved,  that  the  Plaintiffs 
have  not  performed  the  duties  of  this  office  for  twenty-four  years,  nor  received 
their  dues,  which,  therefore,  do  not  accrue  to  them  for  that  period;  therefore,  after 
mature  deliberation,  the  senior  Assistant  Judge's  decree  is  reversed,  and  the  Plain- 
tiffs' claim  thrown  out,  but  the  Plaintiffs'  rights  as  Mujmoodars  and  Mehtas  are 
decreed  to  them,  and  that  Defendants  should  in  future  employ  the  Plaintiffs  in  those 
duties,  and  pay  them  their  dues,  and  if  they  should  not  call  upon  them  to  perform 
the  duties,  nor  show  good  reasons  why  they  should  not  employ,  they  shall  never- 
theless pay  them  their  fees ;  the  Plaintiffs  paying  costs  in  both  Courts." 

Against  this  decree  the  present  Respondents  appealed  to  the  Sudder  Dewanny 
Adawlut  at  Bombay :  and  the  cause  came  to  be  heard  on  the  evidence  produced  in 
the  Courts  below.     On  the  15th  of  December,  1831,  the  sitting  puisne  Judge  gave 
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his  opinion  to  the  following  effect: — "  The  trying  authority  is  for  confirming  the 
decision  of  the  senior  Assistant  Judge,  and  awarding  to  the  Appellants  the  amount 
sued  for ;  but  as  the  correctness  of  this  opinion  may  be  questioned,  [32]  in  reference 
to  the  law  of  Limitation,  the  case  is  referred  to  a  full  Court,  for  the  adoption  of  such 
mode  of  disposal  as  the  Judges  may  consider  most  expedient."  And  on  the  16th  of 
May,  1832,  the  four  Judges  pronounced  the  decree  of  the  Court,  viz. — "  That 
the  Appellants  are  entitled  to  recover  fees  for  the  last  twelve  years,  and,  therefore, 
determines  to  amend  the  Judge's  decree  to  that  extent.  Costs  to  be  borne  in  pro- 
portion to  the  sum  awarded." 

From  this  decree  the  present  appeal  has  been  presented  to  His  late  Majesty  in 
Council,  and  has  been  referred  by  Her  Majesty  to  the  Lords  of  the  Judicial  Com- 
mittee. On  the  argument  before  them,  three  points  were  insisted  upon  by  the 
learned  Counsel  for  the  Appellants : — 

First,  that  the  Plaintiffs'  witnesses  had' not  made  out  any  title  to  the  fees  claimed. 

Secondly,  that  the  Respondents  were  not  entitled  to  recover  anything,  on  the 
ground  that  they  had  not  performed  any  of  the  duties  in  respect  of  which  the  fees 
were  payable. 

Thirdly,  that  their  claim  was  barred  by  the  Bombay  Regulation  Y.  of  1827,  sec. 
1 ;  or  that,  at  all  events,  it  should  be  reduced  to  the  amount  of  six  years'  arrears, 
under  the  third  section  of  that  Regulation. 

On  the  other  hand,  the  Respondents  insisted,  that  they  had  clearly  made  out  their 
claim,  and  that  the  Sudder  Dewanny  Adawlut,  so  far  from  having  awarded  them 
more  than  they  were  entitled  to  recover,  ought  to  have  confirmed  the  sentence  of  the 
Assistant  Judge,  and  decreed  them  the  arrears  of  the  whole  twenty-four  years ;  for 
that  neither  the  third  nor  the  fourth  sections  of  the  Regulation  relied  on  by  the 
Appellants  applied  to  their  case. 

[33]  Their  Lordships  disposed  of  the  first  point  during  the  argument,  being 
satisfied,  that  although  the  evidence  of  the  enjoyment  of  the  (^ce  was  slight,  there 
was,  nevertheless,  sufficient,  in  the  absence  of  all  opposing  testimony,  to  show  the 
Respondents'  title  to  it,  and  the  receipt  of  the  dues  from  the  village  of  Dindolee, 
before  and  down  to  the  grant  of  the  village  to  the  Appellants'  Father  in  1803,  and 
there  being  no  evidence  on  the  other  side,  which  the  Appellants  might  easily  have 
produced,  if  those  fees  had  been  paid  to  any  other  party  j  their  Lordships  also 
intimated  their  opinion,  that  the  grant  of  the  village  in  Enam  by  the  Gkivernment, 
could  not  deprive  the  Mujmoodars  of  their  hereditary  rights;  and  agreeing  with 
the  Courts  below,  that  it  was  not  essential  to  the  Respondents'  case,  that  the  duties 
should. have  been  actually  performed,  if  the  Respondents  were  prepared  to  dis- 
charge them  when  required ;  and  seeing  no  reason  to  doubt  the  conclusion  formed  by 
the  ZiUah  Court,  that  the  Respondents  attended  at  their  office,  according  to  the 
ordinary  course  of  practice  in  such  cases;  their  Lordships  confined  the  argument 
of  the  learned  Counsel  for  the  Respondents  to  the  questions  arising  out  of  the 
Bombay  Regulation ;  and  after  hearing  the  Counsel  on  both  sides,  took  time  to  con- 
sider their  true  bearing  and  effect  upon  the  case  before  them. 

Their  Lordships  having  now  fully  considered  the  Regulation,  are  of  opinion, 
that  the  decree  of  the  Sudder  Dewanny  Adawlut  is  right,  and  ought  to  be  affirmed. 
They  cannot,  however,  adopt  the  view  taken  by  the  learned  Counsel  for  the  Re- 
spondents, that  the  claim  of  their  Clients  ought  to  have  been  extended  beyond  the 
twelve  years,  by  virtue  of  the  provisions  of  the  first  section,  for  their  Lordships 
[34]  think  that  section  is  in  no  way  applicable  to  the  present  proceeding.  The 
object  of  that  section  appears  to  have  been  to  prevent  the  title  of  the  actual  possessor 
of  any  lands,  houses,  hereditary  offices,  or  other  immoveable  property,  from  being 
questioned,  after  an  uninterrupted  possession,  as  Proprietor,  for  more  than  thirty 
years ;  and  if  the  Appellants  had  been  able  to  show  that  some  persons  other  than  the 
Plaintiffs  had  been  for  more  than  thirty  years  in  the  possession  of  the  office  of 
Mujmoodar  for  this  Pergunnah,  the  title  of  the  possessor  might  have  been  set  up 
by  the  Appellants,  in  answer  to  the  Respondents'  claim,  otherwise  they  would  have 
been  liable  to  a  double  payment.  The  question  then  is,  whether  this  case  falls  within 
the  third  or  fourth  section ;  for  the  second  section  refers  to  suits  for  damages  for 
injuries  to  the  person,  and  for  the  recovery  of  privileges  of  caste,  and,  therefore, 
i(  obviously  wholly  inapplicable.     The  fourth  section  declares,  that  in  all  suits  not 
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falling  under  any  of  the  limitations  in  the  preceding  Bections  in  that  chapter.  It 
shall  be  a  sufficient  defence,  that  the  cause  of  action  arose  more  than  twelve  years 
before  the  suit  was  filed. 

Unless,  therefore,  the  Appellants  can  bring  the  case  vithin  the  provisions  of  the 
third  section,  the  Sudder  Dewanny  Adawlut  has  rightly  decreed  to  the  Respondents 
the  amount  of  arrears  for  the  last  twelve  years.  This  section  provides,  that  in  all 
civil  suits  for  debts  not  founded  upon  or  supported  by  an  acknowledgment  in  writing, 
and  in  all  suits  for  damages  other  than  those  specified  in  the  preceding  section,  it 
shall  be  sufficient  defence  that  the  cause  of  action  arose  more  than  six  years  before 
the  suit  was  filed. 

The  question  is,  whether  this  is  a  suit  for  debt  or  [35]  damages  within  the 
meaning  of  the  section,  for  if  it  be  either  the  one  or  the  other  (as  it  clearly  does  not 
fall  within  any  of  the  exceptions),  the  amount  to  be  recovered  must  be  reduced  to  the 
arrears  for  the  last  six  years.  In  order  to  decide  this  question,  it  is  necessary  to 
bear  in  mind  the  foundation  of  the  Respondents'  claim;  it  does  not  rest  upon  any 
contract,  express  or  implied,  made  by  the  Appellants,  to  pay  the  amount  sued  for, 
but  arises  out  of  a  grant,  made  by  the  Sovereign  proprietor  of  the  territory,  of 
which  a  part  has  since  been  given  to  the  Appellants,  by  which  the  possessors  of 
land,  within  the  territory,  are  bound  to  contribute,  in  certain  proportions,  to  the 
maintenance  of  certain  hereditary  Officers,  created  by  the  grant;  imposing  an 
obligation  on  the  Officers  to  perform  certain  duties,  when  required ;  and  an  obliga- 
tion on  each  landowner  to  pay  an  annual  stipend  for  the  maintenance  of  the  office. 

The  question  is,  not  whether  such  an  obligation  might  be  enforced  by  a  suit,  in 
the  nature  of  an  action  of  debt,  but  whether  a  claim  be  constituted  in  a  debt  within 
the  province  of  this  Regulation ;  and  their  Lordships  are  of  opinion  that  it  is  not. 
They  consider  the  debt'pointed  to  by  this  section  as  confined  to  demands  founded 
up>on  the  contract  of  the  parties,  for  the  terms  of  which  the  Government  in  India, 
justly  thought  it  unsafe  to  rely  upon  the  fading  memory  of  witnesses,  beyond  the 
period  of  six  years ;  neither  can  this  be  looked  upon  as  a  suit  for  damages,  within  the 
meaning  of  the  Regulation.  For  the  Respondents  are  not  suing  for  damages,  sus- 
tained by  them  in  consequence  of  any  tortuous  interference  with  their  hereditary 
rights,  or  for  any  breach  of  contract  by  the  Appellants,  but  seek  in  this  suit  to  re- 
cover the  [36]  payment  of  the  specific  sums  granted  to  them,  in  respect  of  the 
lands  occupied  by  the  Appellants,  and  their  Lordships  are  of  opinion,  that  the 
Judges  of  the  Sudder  Dewanny  Adawlut  were  right  in  applying  the  fourth  section 
of  the  Regulation  to  this  case;  and  will  advise  Her  Majesty  to  affirm  their  decree 
and  to  dismiss  the  appeal  with  costs. 

[As  to  Limitation,  see  now  Indian  Limitation  Act,  (XV.  of  1877),  as  amended. 
General  Acts,  1898,  Vol.  III.  p.  75.J 


[37]  EDWARD  BRIDGEMAN  MILLS,  Collector  of  Kaxts.,— Appellant ;  MODEE 

PESTONJEE  TLUOO^SEDSYS,,— Respondent  *  [June  22,  23,  and  26,  1838]. 

On  (tppeaZ  from  the  Sudder  Dewanny  Ada-wlut  of  Bombay. 

A  village  having  been  granted  in  Enam  by  the  Peishwa  of  the  Deccan,  was  after 
the  death  of  the  Grantee  seized  by  the  Mamlutdar,  or  Farmer  of  the  revenues, 
for  an  alleged  debt  due  to  him,  and  retained  until  the  Treaty  of  Poena  in 
1818,  when  it  came  into  the  possession  of  the  British  Gtovernment.  In  a  suit 
instituted  by  the  representatives  of  the  original  Grantee  for  possession  of  the 

«  Proaent:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  the  Right  Hon.  Thomas  Erskine.  Chief  Judge  of  the 
Bankruptcy  Court. 

Privy  Councillors, — ^Assessors,  Sir  Edward  Hyde  East,  Bart.,  Sir  Alexander 
Johnston,  Ent. 
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Tillage  and  payment  of  the  arrears  of  revenue  so  sequestered,  it  was  held 
l^  the  Judicial  Committee,  affirming  the  decree  of  the  Provincial  and  Sudder 
Courts,  that  the  original  resumption  was  a  wrongful  act  ol  an  individual, 
and  not  an  act  of  the  State ;  the  British  Government  were,  therefore,  ordered 
to  restore  the  village,  but  pursuant  to  Bom.  Reg.  V.  of  1827,  sec.  3,  with  only 
six  years'  arrears  of  revenue  [2  Moo.  Ind.  App.  50,  51,  53]. 
Setnble. — The  right  of  a  party  to  institute  a  suit  as  heir  of  the  original  Grantee, 
not  having  been  disputed  in  the  Courts  below,  cannot  be  questioned  before  the 
Judicial  Committee  £2  Moo.  Ind.  App.  51]. 

This  was  a  claim  made  by  the  Respondent  against  the  British  Government  in 
India,  to  the  village  of  Rawlej,  and  the  revenue  arising  therefrom,  from  the  period 
when  it  had  been  taken  possession  of,  under  the  following  circumstances  :  — 

In  the  year  1803,  Bajee  Row  Pundit,  the  Peishwa  of  the  Deccan,  granted  by 
Sunnud,  to  Khoorsed-jee  VuUud  Jemset-jee,  his  heirs  and  successors,  in  perpetuity, 
the  village  of  Nawapoora,  otherwise  called  Rawlej,  situate  in  the  Talook  or  District 
of  Ahmedabad  [38]  in  the  Province  of  Guzerat,  to  be  held  as  an  Enam  (land  free  of 
rent)  village. 

By  virtue  of  the  above  Sunnud  Khoorsed-jee  entered  and  continued  in  posses- 
sion of  the  village,  and  in  the  receipt  of  its  revenues,  until  the  month  of  February. 
1815,  when  he  died,  leaving  a  Daughter  (who  was  married  to  the  Respondent),  but 
no  male  issue;  when  the  right  of  succession  to  his  estate,  according  to  the  laws  and 
customs  of  the  Parsee  caste  (to  which  he  belonged),  devolved  to,  and  vested  in,  the 
Respondent,  as  his  Nephew  and  heir. 

Immediately  on  the  death  of  Khoorsed-jee,  Trimbuck-jee  Danglia,  who  then  held 
the  office  of  Mamlutdar,  or  Farmer  of  the  revenues  of  Ahmedabad,  under  an  appoint- 
ment from  the  Peishwa,  on  the  allegation  that  a  considerable  sum  of  money  was  due 
to  him  from  Khoorsed-jee  as  the  balance  of  pecuniary  dealings  between  them,  seized 
and  took  possession  of  the  village  of  Rawlej ;  no  Sunnud  or  Order  was  previously 
issued  from  the  Peishwa,  authorizing  such  resumption,  nor  was  it  proved  that 
Trimbuck-jee  was  the  Sursoobadah  (Governor  of  the  Province)  of  Ahmedabad,  or 
invested  with  the  Mootalikee  Sicca  (or  delegated  seal  of  State),  or  that  he  had  any 
right  or  power,  as  Mamlutdar,  to  effect  such  resumption  without  a  Sunnud,  or  order 
from  the  Peishwa.  After  its  seizure,  the  revenues  of  the  village  of  Rawlej  were  not 
carried  by  Trimbuck-jee  to  the  account  or  credit  of  the  Peishwa's  gfovernment,  but 
were  appropriated  by  him  to  his  own  private  use  and  benefit. 

Shortly  after  the  seizure  of  the  village,  the  Respondent,  as  the  heir  of  Khoorsed- 
jee,  petitioned  the  [39]  Peishwa's  Government  for  its  restoration:  petitions  were 
also  presented  by  other  members  of  Khoorsed-jee's  family,  between  whom  and  the 
Respondent  eome  misunderstanding  arose  in  regard  to  the  right  of  succession  to 
Koorsedjee's  estate,  which  was  referred  to  More  Dicksit,  an  Officer  in  the  Peishwa's 
service,  for  adjudication. 

In  the  year  1816  (the  year  ensuing  the  seizure  of  the  village  of  Rawlej),  Trim- 
buck-jee ceased  to  be  Mamlutdar  of  Ahmedabad,  and  the  Mamlut  was  transferred 
from  him  to  Lakshman  Ramchunder  Nugurkur,  who  acted  as  Mamlutdar  of  Ahme- 
dabad until  1817,  when  the  Mamlut  was  transferred  under  a  Sunnud  from  the 
Peishwa  to  Annunt  Row  Guicowar.  It  appeared  from  the  Dufters  or  records  of  the 
Peishwa's  government  kept  at  Poena,  that  the  village  of  Rawlej,  subsequently  to  its 
aeizure  by  Trimbuck-jee,  was  entered  in  those  records  as  the  Enam  of  Khoorsed-jee, 
and  that  it  so  remained  entered  up  to  the  time  that  the  British  Government  took 
possession  of  Poena  in  1818. 

In  the  latter  end  of  1817,  while  the  disputes  between  the  Respondents  and  the 
other  members  of  his  family  were  in  course  of  adjustment,  the  war  between  the 
Peishwa  and  the  British  Government  broke  out,  which  terminated  in  1818,  in  the 
conquest  of  the  Peishwa,  and  the  cession  of  his  dominions  to  the  British  Government, 
in  which  cession  (amongst  the  other  possessions)  was  included  the  Mamlut  of 
Ahmedabad,  comprising  the  village  of  Rawlej,  the  inheritance  of  the  Respondent. 

Shortly  after  the  dominions  of  the  Peishwa  had  been  ceded  to  the  British  power, 
Mr.  Bphinstone,  who  was  appointed  by  the  Government,  Commissioner  for  the 
[40]  settlement  of  the  affairs  of  the  Deccan,  instituted  an  inquiry  into  the  claims  of 
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the  Enamdars  of  the  late  Peiahwa's  government  to  Enam  villages,  and  in  the  course 
of  such  inquiry,  he  framed  from  the  Dufters  or  records  of  the  government  at  Poona, 
a  list  of  all  such  villages,  as,  during  the  existence  of  the  Peishwa's  rule,  were  con- 
sidered and  treated,  as  held  in  Enam.  In  the  list  so  framed,  the  village  of  Rawlej 
was  (amongst  others)  inserted  as  an  Enam  village,  and  was  described  as  the  property 
of  Khoorsed-jee. 

The  continuance  of  the  disputes  in  regard  to  the  right  of  succession  to  Ehoorsed- 
jee's  estate,  and  the  disturbed  and  unsettled  state  of  the  country  consequent  on  the 
conquest  of  Poona,  prevented  the  Respondent  from  asserting  his  claim  to  the  village, 
on  the  dominions  of  the  Peishwa  coming  under  the  British  rule.  Those  disputes 
were  not  finally  adjusted  till  the  year  1823,  when  the  Punchayet  (Court  of  arbitra- 
tion) to  whom  the  matter  in  issue  had  been  referred,  decided  in  favour  of  the  Re- 
spondent's claim,  declaring  him  to  be  the  legal  successor  and  heir  of  Ehoorsed-jee. 
Upon  the  decision  of  the  Punchayet,  the  Respondent  was  put  in  possession  of  the 
Sunnuds  and  title-deeds  of  the  village  of  Rawlej,  and  being  then  in  a  situation  to 
assert  his  claim,  he  forthwith  presented  a  petition  to  the  Government,  claiming  to  be 
entitled  to  the  village,  and  praying  that  it  might  be  restored  to  him. 

The  claim  was  in  the  first  instance  referred  by  the  Government  to  the  then 
Collector  of  Kaira,  Mr.  Williamson,  who  instituted  an  inquiry  into  it,  and  reported 
the  result  of  his  inquiry  in  a  Letter,  dated  the  12th  of  July,  1827,  together  with  the 
evidence  on  [41]  which  his  report  was  founded.  Upon  this  report  the  Bombay 
Government  refused  to  admit  the  Respondent's  right  to  the  village,  alleging  that  it 
appeared  from  the  Poona  records  that  Trimbuck-jee  was  at  the  head  of  the  Poona 
administration  at  the  time  the  sequestration  of  Rawlej  took  place,  and  that  (lis  acts 
were  virtually  those  of  the  Government,  and  moreover,  that  he  was  a  Sursoobadah, 
and  entitled  to  make  such  resumption. 

The  Respondent  again  petitioned  the  Government,  stating  various  facts  to  show 
that  Trimbuck-jee  was  not  the  principal  Minister  of  the  Peishwa,  nor  at  the  head  of 
his  administration  at  Poona,  nor  a  Sursoobadah,  and  that  the  village  of  Rawlej 
had  been  attached  by  him  without  the  previous  authority  or  subsequent  con- 
currence of  the  Peishwa.  In  answer  to  the  above  petition,  the  Respondent  received 
from  the  Secretary  to  Government  a  Letter,  dated  the  10th  of  November,  1827, 
informing  him  "  that  rules  regarding  the  resumption  of  Enams  were  laid  down  with 
great  precision  in  the  Code  of  Regulations,  and  that  if  the  Respondent  thought 
they  had  been  infringed  upon  in  his  instance,  he  should  apply  to  the  Courts  of 
Justice  for  redress." 

Accordingly,  on  the  22nd  of  March,  1828,  the  Respondent  filed  his  plaint  in  the 
Zillah  Court  of  Ahmedabad  against  the  Collector  of  Kaira,  as  the  representative  of 
the  Bombay  Government,  claiming  the  restoration  of  the  village  of  Rawlej,  and  the 
sum  of  Rs.  1 1 0,000,  in  respect  of  the  revenue  of  the  village,  for  eleven  years  previous 
to  the  institution  of  the  suit. 

To  the  above  plaint  the  Collector  put  in  his  answer  on  the  1st  of  October,  1828, 
not  questioning  the  title  [42]  of  the  Respondent,  as  the  heir  of  Khoorsed-jee,  but 
insisting  that  the  attachment  of  Rawlej  was  a  valid  attachment  on  the  ground — 
first,  that  it  had  always  been  the  custom  of  the  Peishwa  and  Guicowar's  (the  Mahratta 
chieftain  of  Baroda)  Government,  to  call  that  man  Sursoobadah  who  held  the 
Mootalikee  seal,  and  that  as  Trimbuck-jee  held  the  Mootalikee  seal,  on  that  account 
he  was  called  the  Sursoobadah ;  secondly,  that  from  the  year  Sumvit  1871  (a.d.  1815 
— 16),  when  Trimbuck-jee  seized  the  village  of  Rawlej,  until  1873  (a.d.  1816 — 17), 
the  Peishwa's  Government  received  the  revenues  of  the  village,  and  after  that,  in 
Sumvit  1874  (a.d.  1B17 — 18),  the  revenues  of  the  village  were  received  by  the 
Guicowar ;  and,  thirdly,  that  Trimbuck-jee  was  one  of  the  Peishwa's  Ministers,  and  • 
that  what  he  did  was  the  act  of  the  Peishwa. 

To  this  answer  the  Respondent  replied  on  the  24th  of  November  foUowinjr, 
traversing  the  grounds  insisted  on  by  the  Appellant  in  his  answer  in  support  of  the 
validity  of  the  attachment  of  Rawlej,  and  on  the  5th  of  March,  1829,  the  Appellant 
filed  his  rejoinder  to  the  Respondent's  replication,  and  thereupon  issue  was  joined 
between  the  parties. 

On  the  24th  of  March,  1829,  the  cause  came  on  to  be  heard  before  Edward  Grant, 
Esq.,  Judge  of  the  Zillah  Court  of  Ahmedabad,  and  on  the  8th  of  August  following, 
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the  Court  declared  its  opinion  to  be  "  that  the  whole  of  the  Respondent's  demand  was 
just  and  true,  and  adjudged,  that  the  Collector  of  Kaira  should  deliver  over  the 
Tillage  of  Rawlej  to  the  Respondent,  together  with  the  revenue  of  the  village  for 
eleven  years,  amounting  to  one  lac  and  ten  thousand  rupees,  [43}  and  that  all  costs 
of  suit  should  be  borne  by  the  CoUector." 

From  this  the  Collector  appealed  to  the  Sudder  Dewanny  Adawlut  at  Bombay. 
In  his  petition  of  appeal,  in  addition  to  the  several  objections  advanced  by  him  in  the 
pleadings  in  the  Court  below  as  an  answer  to  the  Respondent's  claim,  he,  for  the 
first  time,  and  as  a  new  ground  of  defence,  insisted  that  as  Ehoorsed-jee  left  no 
male  issue,  and  died  without  ever  adopting  the  Respondeat  as  his  heir,  the  village 
of  Rawlej,  according  to  the  custom  of  the  country,  reverted,  on  the  death  of  Khoorsed- 
jee,  to  the  Peishwa,  and  that  it  was  sequestered  by  Trimbuck-jee  for  want  of  issue 
of  Khoorsed-jee.  The  Collector  adduced  no  evidence  in  support  of  such  alleged 
custom,  nor  in  disproof  of  the  fact  of  the  Respondent  being  the  heir  of  Khoorsed-jee. 

The  appeal  came  on  for  hearing  in  the  first  instance  before  the  sitting  Judge 
of  the  Sudder  Dewanny  Adawlut  (Eklward  Ironside,  Esq.),  on  the  6th  of  October, 
1831,  and  was  by  him  referred  to  a  full  Court,  before  whom  it  was  again  heard  on 
the  22nd  of  November,  1832,  and  several  successive  days;  and,  on  the  3l8t  of 
December,  1832,  that  Court  made  their  final  decree,  wherein  they  stated  that,  having 
maturely  weighed  and  considered  the  evidence  adduced  in  favour  of  the  respective 
parties,  they  found  that  the  Respondent,  Modee  Preston- jee,  was  acknowledged  in  the 
Peishwa's  records  as  successor  to  Ehoorsed-jee,  and  had  been  held  as  such  in  various 
law-suits,  and  in  dealings  with  the  community  at  large,  and  that  at  the  death  of 
Khoorsed-jee,  a  form  applicable  to  the  occasion  of  succession  was  gone  through; 
they  were,  therefore,  of  opinion,  that  the  [44]  Respondent's  right  to  succeed  as  heir 
was  established.  That  finding,  moreover,  that  Trimbuck-jee  was  clearly  proved  to 
have  possessed  no  authority  of  resumption  in  the  District  wherein  the  contested 
land  was  situated,  and  that  the  mere  act  of  resumption,  therefore,  established  no 
right  in  the  Revenue  Department,  and  that  in  the  records  procured  from  the  Agent 
for  the  Government  at  Poena,  and  that  day  read,  it  was  substantiated,  that  the 
Respondent  was  recognized  as  rightfully  holding  the  exempted  land  so  long  as  the 
Peishwa,  and  after  him  the  British  audiority  of  the  Deccan  Commissioner  existed, 
and  that  this  extended  to  within  ten  years  of  the  suit  being  instituted,  the  Court 
were  of  opinion,  and  decided,  that  there  was  no  presumptive  or  prescriptive  reason 
for  withholding  the  land  from  the  Respondent.  But,  as  by  Regulation  Y.  of  1827, 
tec.  3,  money  debts,  unsupported  by  written  acknowledgments,  were  not  recoverable 
after  six  years,  and  the  Court  considered  the  arrears  of  annual  proceeds  of  this 
land  could  not  be  considered  in  any  other  light,  it  determined  that  only  the  proceeds 
of  the  six  years  previous  to  the  suit  being  instituted  could  be  awarded  to  the  Re- 
spondent. In  the  terms  of  which  opinion  judgment  was  accordingly  given  in 
favour  of  the  Respondent,  and  the  Judge's  decree,  dated  August  the  8th,  1829, 
amended,  proportional  costs  being  to  be  borne  by  the  parties. 

From  this  decree  the  Appellant  appealed  to  the  King  in  Council,  praying  that 
the  decree  of  the  Zillah  and  Sudder  Dev;anny  Courts  might  be  dismissed,  for  the 
following  reasons: — 

I.  Because  the  AppeUant  adduced  no  proof  of  .his  alleged  adoption,  or  of  his 
being  heir  to  Ehoorsed-jee. 

II.  Because  the  village  of  Rawlej  was  legally  resumed  [46]  under  the  Govern- 
ment of  the  Peishwa,  and  was  treated  as  a  Government  village  before,  and  at  the 
time  when  the  territory  to  which  it  is  situate  became  part  of  the  British  dominions. 

III.  Because  the  grant  to  Ehoorsed-jee  was  of  a  nature  which  the  Government  had 
a  l^al  competence  to  resume,  and  although  the  Government  had,  by  a  Legislative 
Act,  qualified  and  restrained  its  legal  competence,  the  Respondent  could  only  avail 
himself  of  that  Act  by  bringing  himself  strictly  within  its  provisions,  which  he 
wholly  failed  to  do. 

IV.  Because  the  village  of  Rawlej  had  been  assessed  to  the  public  revenue  for 
twelve  years  next  before  the  institution  of  the  present  or  any  other  suit,  alleging  a 
title  to  exemption,  and  there  was  no  recognition  of  such  title  subsequent  to  the 
resumption  insisted  upon  by  the  Appellant,  either  by  the  present  or  any  former 
Government,  or  l^  any  public  OflBcer  under  tliem  possessed  of  competent  authority. 
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V.  Because  the  Appellant  was  prevented  by  the  conduct  of  the  Courts  below  from 
adducing  evidence  in  support  of  the  right  of  Government  to  the  revenue  of  the 
village  of  Itawlej. 

On  the  part  of  the  Respondents  it  was  contended,  that  the  decree  appealed  from 
ought  to  be  affirmed,  for  the  following  reasons: — 

I.  Because  the  village  of  Rawlej  was  attached  by  Trirabuck-jee  arbitrarily  and 
unjustly,  on  his  own  private  account,  and  with  a  view  to  his  own  personal  aggrandize- 
ment, and  not  on  account  of  the  Peishwa,  or  the  Peishwa's  Government. 

II.  Because  by  the  established  laws  and  usages  of  the  Peishwa's  dominions  no 
Enam  village  could  be  [46]  attached,  except  under  the  authority  of  a  Sunnud  pre- 
viously issued  by  the  Peishwa,  or  unless  the  party  attaching  was  a  Sursoobadah, 
and  invested  with  the  Mootalikee  seal ;  and  because  in  the  instance  of  the  attach- 
ment of  Rawlej  no  such  Sunnud  had,  in  fact,  issued,  nor  was  Trinibuck-jee  a 
Sursoobadah  of  that  District,  and  was  not  invested  with  the  Mootalikee  seal. 

III.  Because  the  village  of  Rawlej,  after  it  had  been  attached,  was  not  entered  by 
Trimbuck-jee  in  the  Government  accounts  as  an  attached  village,  nor  were  its 
revenues  carried  by  him  to  the  credit  of  the  Giovernment  in  any  such  accounts ;  on 
the  contrary,  they  appeared  to  have  been  clandestinely  and  fraudulently  appropriated 
by  him  to  his  own  use  and  benefit. 

Mr.  Serjeant  Spankie,  Mr.  Wigram,  Q.C.,  and  Mr.  E.  J.  Lloyd,  for  the  Appel- 
lant, contended,  that  the  original  grant  having  been  to  Khoorsed-jee,  "  to  be  enjoyed 
by  him,  his  family  and  issue  for  ever,"  was  equivalent  to  a  limitation  to  him  and 
his  heirs  lawfully  begotten,  and  was  in  fact  a  grant  in  tail  male, — that  having  only 
female  issue  the  lands  reverted  to  the  Peishwa,  whose  territory  being  ceded  in  1818 
to  the  British  Grovernment,  their  title  was  indefeasable, — that  the  Provincial  and 
Sudder  Courts  ought  to  have  insisted  on  the  same  proofs  of  descent  as  would  be 
required  in  a  pedigree  case  here,  and  that  there  being  no  such  proof,  and  no 
evidence  of  adoption,  the  suit  ought  to  have  been  dismissed ; — that  even  if  adoption 
had  been  proved,  there  was  no  evidence  that  such  adoption  had  been  with  the 
consent  of  the  Grovernment,  as  is  essential  in  all  gifts  in  Enam,  and  they  insisted  that 
Trimbuck-jee  being  [47]  Mamlutdar,  must  be  assumed  to  have  had  the  Mootalikee 
seal,  without  which  he  could  not  exercise  the  authority  of  his  office,  and  that  having 
such  authority,  he  was  fully  qualified  to  resume  the  grant  of  the  village  in  question, 
and  contended  that  the  Respondent's  rights  never  having  been  recognized  by  the 
Peishwa's  Government,  his  claim,  even  if  he  succeeded  in  establishing  his  descent  or 
adoption,  would  be  barred  by  the  Limitation  of  suits  Regulation. 

Dr.  Lushington,  Mr.  A.  Lewis,  and  Mr.  Montague  E.  Smith,  for  the  Respondent, 
maintained,  that  the  Respondent's  title  never  having  been  questioned  in  either  of 
thu  Courts  below,  it  was  not  competent  for  the  Government  to  raise  an  objection  on 
that  ground  now;  that,  in  fact,  the  Government,  by  their  Letter  of  the  10th  of 
November,  1827,  in  reply  to  the  petition  of  the  Respondent,  had  recognized  and 
admitted  his  right  to  sue  as  the  representative  of  Khoorsed-jee,  and  that  even  if 
such  recognition  were  not  conclusive,  they  had  sufficient  notice  of  the  character  in 
which  he  claimed  to  have  induced  them  tq  put  him  to  the  proof  of  his  title,  if  they 
had  entertained  any  doubt  upon  the  subject.  That  it  was  not  proved  that  Trimbuck- 
jee  ever  was  Sursoobadah,  or  held  the  Mootalikee  seal ;  and  though  the  resumption 
of  the  land  under  such  circumstances  would  have  been  illegal,  yet  that  in  the  absence 
of  all  colour  of  authority,  such  resumption  was  absolutely  void  ai  initio.  They 
contended,  also  that  the  Respondent's  claim,  if  affected  by  the  Limitation  of  suits 
Regulation,  was  only  so  to  the  extent  of  confining  the  claim  of  arrears  to  the  period 
awarded  by  the  Sudder  Court. 

[48]  Mr.  Justice  Bosanquet  (July  3,  1838). — The  Respondent  in  this  case  com- 
menced a  suit  in  March,  1828,  in  the  Zillah  Court  of  Ahmedabad,  to  recover  from 
the  Appellant,  the  Collector  of  Kaira,  the  possession  of  the  village  of  Rawlej,  in  the 
Petlad  Pergunnah,  in  the  Talook  of  Ahmedabad,  to  which  he  claimed  to  be  entitled 
as  representing  his  Uncle,  Khoorsed-jee  Jemset-jee,  of  the  value  of  Rs.  1,00,000, 
together  with  the  revenue  for  eleven  years,  amounting  to  Rs.  1,10,000. 

This  village  had  been  granted  in  1803,  by  the  Peishwa,  in  Enam,  to  the  late 
Khoorsed-jee,  and  had  been  enjoyed  by  him  till  his  death  in  1814.     Soon  after  which, 
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Trimbuck-jee,  who  was  Minister  of  the  Peishwa,  and  resided  at  Poena,  caused  the 
Tillage  to  be  sequestered,  and  took  the  revenues. 

At  the  time  of  this  sequestration,  Trimbuck-jee  was  Mamlutdar,  or  Farmer  of 
the  Talook  of  Ahmedabad.  In  1815,  he  was  displaced,  and  deprived  of  all  his 
offices;  and  the  Mamlut  of  Ahmedabad  was  conferred  by  the  Peishwa  upon  Lakshman 
Bamchunder  Nugurkur.  It  was  afterwards,  in  consequence  of  the  Treaty  of  Poona, 
in  1817,  granted  in  perpetuity  to  the  Guicowar,  who,  by  the  Treaty  of  Baroda,  6th 
of  November,  1817,  assigned  it  to  the  East  India  Company.  All  the  right  of  the 
Peishwa  against  the  East  India  Company,  as  Mamlutdar,  or  Farmer,  of  Ahmedabad, 
having  ceased  by  his  declaration  of  war,  and  consequent  subjugation  of  his  terri- 
tories, and  surrender  of  himself,  the  Government  of  the  East  India  Company  took 
possession  of  the  village  of  Rawlej,  and  collected  the  revenues  for  its  own  use,  from 
1817  to  the  commencement  of  the  suit. 

The  material  question  in  the  case  is,  whether  by  [49]  the  sequestration  of  tlie 
Tillage  in  18H,  the  Enam  grant  made  by  the  Peishwa  to  Ehoorsed-jee  Vullud  Jemset- 
jee,  in  1803,  was  put  an  end  to,  or  whether  the  representative  of  Khoorsed-jee, 
though  deprived  of  the  enjoyment  of  the  revenues  by  Trimbuck-jee,  did  not  continue, 
till  the  deposition  of  the  Peishwa,  to  be  treated  by  him  as  Enamdar,  and  was  de  jure  • 
Enamdar  of  the  village.  If  the  Enam  grant  was  actually  revoked  by  the  sequestra- 
tion, which  took  place  in  the  time  of  the  Peishwa,  the  Government  of  the  East 
India  Company  would  be  entitled  to  take  advantage  of  such  revocation ;  but  if  the 
grant  subsisted  at  the  time  of  the  conquest,  the  representative  of  the  Grantee  would 
be  entitled  to  demand  the  restoration  of  the  village.  On  the  one  side  it  is  asserted, 
that  Trimbuck-jee,  by  virtue  of  his  office,  either  as  minister  of  the  Peishwa,  or  as 
Sursoobadar  of  the  Talook  of  Ahmedabad,  or  as  the  holder  of  a  certain  seal,  called 
the  liootalikee  seal,  was  authorized  to  revoke  the  grant,  although  no  Sunnud  or 
order  of  the  Peishwa  may  have  been  received  by  him  for  that  purpose :  that  his  act 
must  be  taken  to  be  the  act  of  the  Peishwa,  his  Sovereign ;  that  the  village  of  Rawlej 
was  specified  in  the  accounts  of  the  Petlad  Pergunnah,  in  the  Talook  of  Ahmedabad, 
which  was  under  Trimbuck-jee;  and,  consequently,  that  his  receipt  of  the  revenue 
must  be  considered  as  the  receipt  of  the  Government,  by  which  receipt  the  revocation 
would  be  confirmed,  though  not  made  in  pursuance  of  any  previous  Sunnud.  On 
the  other  hand,  it  is  insisted,  that  although  Trimbuck-jee  was  the  minister  of  the 
Peishwa,  and  was  Sursoobadar  of  six  specified  Mahals,  or  revenue  Districts  in 
Guaerat,  belonging  to  the  Peishwa,  and  [60]  might,  as  such,  have  the  Mootalikee 
seal  withiu  those  Districts,  he  was  not  Sursoobadar  of  Ahmedabad,  nor  entrusted  with 
the  Mootalikee  seal  there ;  without  which  he  had  no  power  to  revoke ;  that  he  was  only 
Mamlutdar,  or  Farmer,  of  the  revenues  of  Ahmedabad,  under  an  express  grant  of 
that  ofiBce,  which  was  inconsistent  with  the  superior  authority  of  Sursoobadar ;  that 
the  Enam  villages  were  excluded  from  the  Mamlut  of  Ahmedabad,  and  the  village  of 
Bawlej  entered  in  the  accounts  in  a  different  form  from  that  of  the  places  subject 
to  the  payment  of  revenue;  that  no  Sunnud  of  the  Peishwa  was  ever  issued  to 
authorize  the  revocation,  nor  was  the  revenue  of  the  village  ever  carried  to  the 
Moount  of  the  Peishwa.  Upon  all  these  points,  each  party  has  relied  upon  such 
parts  of  the  evidence  as  appeared  to  support  his  view  of  the  case. 

The  Zillah  Court  and  Sudder  Dewanny  Adawlut  have  concurred  in  pronouncing 
their  opinion  that  the  authority  of  Trimbuck-jee  to  revoke  the  grant  was  not 
established. 

Their  Lordships  have  considered  the  evidence  and  the  arguments  urged  on 
behalf  of  the  respective  parties;  and  as  they  agree  in  the  view  which  has  been 
taken  of  the  result  of  the  evidence  by  both  the  Courts  below,  they  deem  it  unnecessary 
tc  enter  into  a  particular  examination  of  it,  for  the  purpose  of  confirming  the 
opinion  pronounced  by  those  Courts. 

Their  Lordships  being  of  opinion,  that  the  Enam  grant  continued  in  force  until 
the  deposition  of  the  Peishwa,  and  that  the  seizure  of  the  revenue  by  Trimbuck-jee, 
and  consequent  dispossession  of  the  representative  of  Ehoorsed-jee,  was  the  wrongful 
set  of  [61]  an  individual,  and  not  an  act  of  the  Stat«,  the  objection  to  the  Respondent's 
recovery,  on  the  ground  of  limitation  of  time,  does  not  arise,  since  the  village  has 
not  been  assessed  for  the  benefit  of  the  State  for  the  period  of  twelve  years. 

Another  objection  to  the  Respondent's  recovery  has  been  made,  namely,  that  he 
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has  not  proved  himself  to  be  the  heir  of  the  late  Enamdar.  But  it  does  not  appear 
to  their  Lordships  that  his  heirship  has  been  put  in  issue.  The  claim  made  in  the 
plaint  is  the  right  to  sue  for  an  hereditary  village,  which  the  PlaintifiE's  Father 
received  in  Enam,  and  is  thus  stated, — "  The  village  of  Rawlej,  in  the  turruf  of 
Eutthona,  in  the  Petlad  Pergunnah  in  the  Ahmedabad  Talook,  was  first  given  to  your 
Petitioner's  Father,  who  was  servant  to  the  Peishwa,  Dada  Sahed,  when  at  Cambay, 
or  any  other  place,  on  which  accoudt  he  gave  to  my  late  Father  an  hereditary  Sunnud, 
from  the  Peishwa's  durbar,  in  the  year  1202  (corresponding  with  a.d.  1803),  pro- 
viding that  he  and  his  heirs  for  ever  should  enjoy  the  revenue." 

The  Appellant,  in  his  answer  to  the  plaint,  alleges  five  grounds  of  defence,  but 
in  no  one  does  he  deny  tiiat  the  deceased  Enamdar  was  the  Uncle  of  the  Respondent, 
or  that  the  Respondent  is  entitled  to  sue  as  his  heir.  Their  Lordships,  therefore,  do 
not  think  it  competent  to  the  Appellant  to  object  to  a  deficiency  of  proof  upon  this 
subject;  and  they  would  very  much  regret  if  the  pleadings  had  required  them  to 
give  effect  to  such  an  objection. 

It  appears  from  the  evidence,  that,  after  disputes  among  the  family  of  the  deceased, 
the  right  of  representation  was  agreed  to  belong  to  the  Respondent;  [62]  and  it 
'  further  appears,  that  he  was  acknowledged  and  treated  by  the  Peishwa  as  the 
successor  of  the  deceased. 

In  July,  1824,  the  Respondent  presented  a  petition  to  the  Collector,  complaining 
of  his  being  dispossessed  of  the  village,  in  consequence  of  which  inquiries  upon  the 
subject  were  made  by  the  British  Government;  and  in  August,  1827,  the  Collector 
was  informed  that  the  claim  of  the  Resi}ondent  was  inadmissible.  On  the  Slst  of 
October,  1827,  the  Respondent  preferred  his  petition  to  the  Government,  and  on  the 
10th  of  November,  in  the  same  year,  was  referred  to  the  rules  respecting  the 
resumption  of  Enams,  and  told  that  if  he  thought  them  infringed,  he  should  apply  to 
the  Courts  of  Justice  for  redress. 

In  March,  1828,  he  commenced  his  suit  against  the  Collector  of  Eaira,  who  put  in 
his  answer  on  the  1st  of  October  in  that  year.  After  these  proceedings  had  been 
taken,  the  Collector,  by  a  Letter  from  the  Government  of  the  9th  of  April,  1829,  is 
informed  "that  in  defending  the  suit  he  is  at  liberty  to  use  such  arguments  as  he  may 
deem  necessary,  but  the  strength  of  the  defence  must  rest  upon  the  fact  of  the  re- 
sumption having  taken  place  before  the  British  Government  obtained  possession  of 
the  Petlad  Pergunnah,  and  having  been  made  by  Trimbuck-jee,  who  as  Sursoobadar 
of  the  Peishwa's  share  of  Guzerat,  was  quite  competent  to  do  this  act." 

It  is  evident,  therefore,  that  the  Government  did  not  contemplate  any  defence, 
either  upon  the  ground  of  limitation  of  time,  or  the  want  of  proof  that  the  Respon- 
dent was  heir  to  the  deceased  Enamdar. 

The  Sudder  Dewanny  Adawlut  has  very  properly  [53]  restrained  the  recovery 
of  the  revenue  to  six  years,  the  liability  to  refund  the  money  received  being  a 
money  debt. 

Their  Lordships  will,  therefore,  recommend  Her  Majesty  to  afiirm  the  decree  of 
the  Sudder  Dewanny  Adawlut,  with  costs,  to  be  paid  by  the  Appellant. 

[As  to  Limitation,  see  note  to  last  preceding  case.] 


[64]  MULRAZ  hACnmA,— Appellant ;  CHALEKANY  VENCATA  RAMA  JAGGA- 
NADHA  liO\f, —Eegpondent  *  [June  30,  1838], 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Madras. 

By  the  Hindoo  law,  a  Zemindar  having  no  issue  is  capable  of  alienating,  by  Deed 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Barou  Parke, 
Mr.  Justice  Bosanquet,  Sir  Thomas  Erskine,  Chief  Judge  of  the  Court  of  Bankruptcy, 
and  Sir  John  Nicholl. 

Privy  Councillors, — Assessors,  Sir  Edward  Hyde  East,  Bart.,  Sir  Alexander  John- 
ston, Ent. 
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or  Will,  a  portion  of  his  estate,  which,  in  default  of  lineal  male  issue  and 
intestacy,  would  vest  in  hia  Wife;  without  her  consent.  Semble. — ^A  Will 
eBtablished  in  a  former  suit  cannot  be  impeached  in  a  subsequent  suit  brought 
by  the  same  party. 

The  question  involved  in  this  case  was  the  validity,  by  the  Hindoo  law,  of  a 
devise  made  in  confirmation  of  a  previous  gift,  by  a  man  having  no  lineal  male  heirs, 
in  prejudice  of  his  Wife,  in  whom  the  succession  vested,  in  case  of  no  alienation  and 
intestacy. 

Rajah  Mulraz  Vencata  Goonda  Row,  the  Husband  of  the  Appellant,  was  the 
proprietor  of  the  La-khiraj  village  Somavaram,  in  the  Nozeed  Zemindary.  By  his 
WiU,  dated  the  11th  of  March,  1811,  he  constituted  a  person  named  Mulla  Row  his 
Knrta  (manager  of  his  property,  a  sort  of  Executor),  for  certain  purposes  therein 
defined,  and,  as  he  stated,  "  for  the  purpose  of  continuing  permanently  to  his 
relative,  Chalekany  Jagganadha  Row  (the  Respondent),  the  village  of  Somavaram, 
which  I  have  already  transferred  to  him  for  his  maintenance." 

[66]  The  Rajah  died  in  1819  without  issue,  leaving  the  Appellant,  his  Widow, 
surviving.  In  1820  the  Appellant,  as  such  Widow,  commenced  a  suit  in  the  Pro- 
vincial Couirt  for  the  Northern  Division,  against  Mulla  Row,  for  the  possession  of  the 
whole  of  her  late  Husband's  estate,  and  obtained  a  decree,  which  was  confirmed  in 
1824  by  the  Sudder  Court,  establishing  the  Will  of  the  Rajah,  and  declaring  her 
entitled,  as  the  Widow,  to  the  whole  of  his  estates  not  specifically  bequeathed. 

In  January,  1827,  nearly  eight  years  after  the  Rajah's  death,  and  three  years 
after  the  decree  in  the  above  suit,  the  Appellant  filed  her  plaint  in  the  Provincial 
Court  for  the  Northern  Division,  for  recovery  of  the  village  Somavaram  from  the 
Respondent,  alleging,  notwithstanding  the  devise  and  recognition  of  the  Respon- 
dent's possession  in  the  Will,  that  a  Sunuud,  or  deed  of  gift,  which  constituted  his 
original  title,  was  a  forgery ;  that  the  village,  being  held  for  Police  duties,  was  not 
transferable  for  maintenance,  and  that  the  Respondent's  omission  to  report  the 
transfer  to  any  public  authority,  as  well  as  a  correspondence  in  April,  1818,  sub- 
sequent to  the  date  of  the  alleged  transfer,  that  had  taken  place  between  the  late  Rajah 
and  the  Collector,  was  evidence  that  no  such  transfer  had  been  made.  The  Appellant 
also  insisted,  that  her  late  Husband  was  not  competent  by  law  to  alienate  the  village 
by  his  Will  without  the  consent  of  the  Appellant,  as  his  heiress. 

The  Respondent,  by  his  answer  to  the  plaint,  insisted  upon  his  rights  under  the 
deed  of  gift,  and  the  Will  of  the  Rajah  confirming  the  gift.  In  proof  of  the  Will  and 
its  validity,  he  referred  to  the  records  of  the  Provincial  Court  in  the  suit  above 
men-{56]-tioned,  and  to  the  decree  of  the  Sudder  Court  upon  appeal. 

1^16  parties  having  filed  their  reply  and  rejoinder,  the  Provincial  Court  deemed 
it  unnecessary  to  summon  witnesses,  and  on  the  21st  of  March,  1828,  by  its  decree, 
dismissed  the  Plaintiff's  claim,  with  costs. 

Against  this  decree  the  Appellant  appealed  to  the  Sudder  Dewanny  Adawlut  at 
Madras,  and  in  her  special  grounds  of  appeal,  submitted  and  insisted,  that  the  gift 
by  the  Will  was  at  variance  with  the  Respondent's  claim  under  a  prior  gift  by 
grant ;  that  the  Sunnud  relied  upon  by  the  Respondent  must  be  a  forgery,  and  that 
the  terms  of  the  Will,  whereby  the  village  was  given  to  the  Respondent,  were  incon- 
sistent, and  that  the  gift  was  void  on  that  account. 

The  Sudder  Dewanny  Adawlut  were  of  opinion,  having  regard  to  the  Will  of  the 
late  Rajah,  and  to  its  own  decree  in  the  appeal  of  1824,  whereby  the  validity  of  the 
Will  was  established,  that  the  fact  of  the  alienation  of  the  village  to  the  Respondent 
was  unquestionable,  and  that  the  Appellant's  title  to  recover  the  village  depended 
exclusively  upon  her  Husband's  competency  to  alienate. 

For  the  purpose  of  obtaining  an  exposition  of  the  law  on  this  point,  the  Court  put 
the  following  question  to  their  Hindoo  law  officers : — 

"  You  are  required  to  state  whether,  according  to  the  Hindoo  law,  a  man  posses- 
sing large  ancestral  landed  estates,  and  other  property  to  a  considerable  amount,  the 
succession  to  which,  in  default  of  lineal  male  heirs  vests  in  his  Wife,  is  competent, 
without  the  consent  of  his  Wife,  to  alienate  in  perpetuity  to  one  of  his  nearest  male 
relations,  a  village  which  he  had  acquired  by  purchase  at  a  public  auction. 

[673  "  You  will  cite  at  length  the  authorities  on  which  your  answer  is  grounded." 
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To  this  question  the  Hindoo  law  OflScers  returned  the  following  answer : — "  It  is 
declared  in  the  Dhurma  Sastra,  that  a  man  may  give  what  remains  after  a  sufficient 
property  is  retained  for  the  suitable  maintenance  of  the  family,  such  as  food, 
raimant,  etc. ;  therefore,  if  the  ancestral  landed  estates  and  other  property  of  the 
person  mentioned  in  the  question,  who  is  destitute  of  male  heirs,  be  sufficient  for  the 
suitable  maintenance  of  his  Wife  and  family,  he  is  competent,  without  the  consent  of 
his  Wife,  to  alienate  in  perpetuity  to  one  of  his  nearest  male  relations,  a  village 
which  he  had  acquired  by  purchase  at  a  public  auction.  Authority. — ^Text  of 
Vrihaspati,  in  the  chapter  of  Datta  Pradanika  in  the  law-book  Smriti,  Chandrika, 
etc. :  '  A  man  may  give  what  remains  after  the  food  and  clothing  of  his  family.' — 
Text  of  Nareda :  '  What  exceeds  the  maintenance  of  the  family  may  be  given  away.' 
— Text  of  Yagnyawalkya :   '  A  gift  made  without  prejudice  to  the  family  is  valid.' " 

It  appearing  from  the  foregoing  answer  that  the  Appellant's  Husband  was  fully 
competent  to  alienate  the  village,  the  Sudder  Dewanny  Adawlut,  by  its  decree,  dated 
the  18th  of  November,  1830,  affirmed  the  decree  of  the  Provincial  Court,  and  dis- 
missed the  appeal  therefrom  with  costs. 

From  both  these  decrees  the  Appellant  appealed  to  His  late  Majesty  in  Council, 
praying  that  the  decree  of  the  Sudder  Dewanny  Adawlut  might  be  reversed,  for  the 
following  reasons: — 

I.  Because  the  Courts  below  acted  irregularly  and  unjustly  in  refusing  to  receive 
relevant  evidence  tendered  by  the  Appellant,  and  in  founding  their  [68]  decree  upon 
alleged  facts,  which  neither  appeared  on  the  record  nor  bound  either  of  the  parties 
in  the  suit. 

II.  Because  the  opinion  of  the  Hindoo  law  Officers,  which  was  the  foundation  of 
the  decree  of  the  Sudder  Dewanny  Adawlut,  was  given  upon  an  erroneous  and 
imperfect  statement  of  the  case. 

The  Respondent,  on  the  other  hand,  submitted,  that  the  appeal  ought  to  be 
dismissed  and  the  decree  affirmed,  for  the  following  reason:  — 

Because  the  Will  of  the  late  Rajah,  the  validity  of  which  had  been  previously 
established  by  decree,  contained,  in  the  clause  set  forth,  a  clear  and  unequivocal 
gift  of  the  village  to  the  Respondent;  and  the  competency  of  the  Testator  to  make 
that  gift  without  the  consent  of  the  Appellant,  his  heir,  was  unquestionable. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant.  Mr. 
Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. 

Mr.  Baron  Parke. — ^Their  Lordships  deem  it  unnecessary  to  call  on  the  Respon- 
dent's Counsel ;  the  only  question  is,  whether  the  late  Rajah  was  capable  of  alienating 
the  property  in  question,  it  being  part  of  his  Zemindary,  or  whether  his  Wife,  the 
Appellant,  was  entitled  by  the  Hindoo  law  to  the  whole  of  the  Zemindary  for  her 
provision.  The  Sudder  Court  examined  the  Hindoo  law  Officers  on  that  point,  and 
their  opinion  was  clearly  in  favour  of  the  Rajah's  right  to  make  such  alienation: 
that  [59]  Court  thought  the  Will  sufficiently  proved  in  the  former  suit,  and,  upon  the 
authority  of  the  Hindoo  law,  dismissed  the  appeal:  their  Lordships  agree  in  their 
decision,  and  think  the  judgment  of  that  Court  must  be  affirmed  with  costs. 


[60]  PANDOORUNG  BULLAL  WNBIT,— Appellant;  BALKRISHEN  HURBA-JEE 
MAHAJUN.— SMporwf^w*  ♦  [Nov.  30.  1838]. 

On  appeal  from  the  Sudder  Deuvnny  Adawlut  at  Boinbay. 

A  petition  having  been  presented  to  prevent  the  sale  of  a  house  and  premises 
under  attachment,  in  satisfaction  of  a  decree,  on  the  ground  that  the  Owner 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Sir  Thomas  Erskine  (Chief  Judge  of  the  Court  of  Bankruptcy),  Sir  Herbert 
Jenner,  and  Dr.  Lushington. 

Privy  Councillor :   Assessor,  Sir  Edward  Hyde  East,  Bart. 
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was  an  infant,  and  unrepreeented  in  Court ;  and  an  Order  made  thereon  for 
the  production  of  the  evidence  in  support  of  those  facts ;  the  Petitioner  not 
having  produced  such  evidence,  and  the  sale  being  about  to  take  place,  filed  a 
plaint,  claiming  the  premises  in  question  on  his  own  account,  as  equitable 
Mortgagee ;  but  having  failed  in  proving  either  the  transfer  or  payment  of 
the  alleged  mortgage,  the  Sudder  Court  dismissed  his  suit,  and  their  decree 
was  affirmed,  but  without  costs,  upon  appeal  to  His  Majesty  in  Council. 

The  Ueepondent,  Balkrishen  Hurba-Jee  Maliajuu,  an  inhabitant  of  the  Sudasew- 
Pet,  obtained  a  decree  in  the  Court  of  the  Senior  Assistant  Judge  of  the  Zirkan  of 
Poona,  on  the  13th  of  January,  1829,  against  Wasdeo  Jenardhun  Khandeykur,  an 
inhabitant  of  the  same  Pet,  for  Rs.  1134.  7^.;  and  default  having  been  made,  he 
caused  a  mansion-house  in  the  Suuwan-Pet,  belonging  to  the  Defendant,  to  be 
attached,  in  order  to  its  sale;  two  notices  of  sale  were  accordingly  affixed  to  the 
house,  when  the  present  Appellant  (who  was  no  party  to  the  suit)  presented  a 
petition  to  the  Court,  on  behalf  of  the  Defendant,  Wasdeo  Jenardhun,  in  which  he 
represented,  among  other  things,  that  the  Respondent's  claim  upon  Wasdeo  arose 
prior  to  Holkar's  invasion  of  the  City  of  [61]  Poona,  and  was,  in  fact,  upon  Wasdeo's 
Father ;  that  the  claim  was  altogether  of  a  former  period,  and  that  the  Claimant,  by 
continued  demurring,  had  obtained  a  more  recent  acknowledgment,  upon  which,  it 
was  alleged,  the  decree  was  founded,  and  that  at  the  time  the  acknowledgment  was 
given,  Wasdeo  was  only  twelve  years  of  age ;  and  after  stating  that  no  one  was  present 
on  the  part  of  Wasdeo  Jenardhun,  he  prayed  that  the  Nazir  might  have  orders  to  take 
down  the  two  notices  already  fixed  to  the  house,  and  to  desist  from  fixing  any  more. 

Previous  to  any  order  being  made  on  the  above  petition,  and  on  the  31st  of 
March,  1829,  the  Respondent  having  presented  a  counter-statem^it  to  such  petition, 
procured  proclamation  for  the  sale  of  the  property  in  question  to  be  made,  and 
notice  of  sale  for  the  20th  of  April  then  following  was  given. 

On  the  11th  of  April,  1829,  the  following  Order  was  made  upon  the  Appellant's 
petition  of  the  3rd  of  March :  "  Whatever  previous  orders  you  may  have  received  in 
this  matter,  likewise  any  decrees  which  may  have  been  passed,  you  are  directed  to 
produce  them  ;  also  any  proof  you  may  have  of  Wasdeo's  age,  which  having  seen,  the 
Court  will  issue  further  orders.  In  the  meantime  the  attachment  shall  be  suspended 
five  months." 

On  the  10th  of  August,  in  the  same  year,  the  Respondent  presented  a  petition  to 
the  Court,  stating  that  five  months  had  elapsed  since  the  above  Order,  and  no  proofs 
of  the  minority  of  the  Defendant  (Wasdeo  Jenardhun)  had  been  shown,  and  prayed 
that  the  sale  might  proceed;  whereupon  the  Court  pronounced  an  Order  on  the 
20th  of  August,  1829,  "  That  Pandoorung  Bullal  Pundit  (the  Appellant)  be  [62] 
called  and  examined  respecting  the  proofs,  which,  if  he  does  not  produce,  the  law 
must  take  its  course  in  the  usual  way  against  the  Defendant." 

The  Respondent  subsequently  presented  a  further  petition  to  the  Court,  c<xn- 
plaining  of  the  delay,  and  praying  that  an  Order  might  be  made  for  the  sale  to  take 
place,  and  that  if  the  Appellant  should  make  any  further  hindrance,  he  should  be 
required  to  furnish  ample  security  for  all  damages. 

On  this  petition,  the  Judge  referred  it  to  the  Nazir  of  the  Court,  to  make  a  report 
of  the  circumstances.  On  the  27th  of  March,  1830,  the  Nazir  reported,  among  other 
things,  that  if  the  Defendant,  Wasdeo,  objected  to  the  decree,  he  should  have  fur- 
nished the  requisite  securities,  and  filed  an  appeal ;  but  that  he  had  not  appealed  or 
furnished  security  for  an  appeal,  pursuant  to  Regulation  IV.  of  1827,  sec.  82; — 
that  the  objection  on  the  part  of  Wasdeo  had  been  ofiered  by  the  present  Appellant, 
who  was  not  an  authorized  Pleader,  nor  would  he  g^ve  security  for  the  satisfaction 
of  the  present  Respondent's  decree. 

Upon  this  report,  the  Court,  by  an  Order  dated  the  26th  of  April,  1830,  directed 
the  Nazir  to  proceed  to  sell  the  property  in  question  by  public  auction,  according 
to  the  usual  forms,  unless  any  fresh  obstruction  should  present  itself. 

On  the  3rd  of  May,  1830,  the  Appellant  filed  a  plaint  in  the  Court  of  the  Native 

Commissioner  of  Poona,  praying  for  the  removal  of  the  attachment  on  the  property 

in  question,  on  the  ground  of  its  being  mortgaged  to  him  by  Narrain  Dhondeo  and 

his  Brother,  Wasdeo  Jenardhun  Khandeykur,  for  Rs.  2163.  2-quarters;  he  alleged 

P.C.  VII.  225  8 


Digitized  by 


Google 


n  MOOBE  DID.  APP.,  «S  PANDOORUNG  BULLAL  PUNDIT 

also,  that  the  house  in  questiou  was  originally  mortgaged  by  the  Father  of  [63] 
Wasdeo  Khandeykur  to  Sriniwas  Row  Narrain  and  Govind  Row  Eswunt  Khateykur, 
and  that  it  was  subsequently  redeemed  by  him  (the  Appellant)  by  the  payment  of 
the  sum  due  thereon  to  the  grandson  of  the  Mortgagees  and  taken  pos- 
session of  by  him,  together  with  the  deeds  and  receipts  thereof,  since 
which  he  had  remained  in  quiet  enjoyment  of  it;  that  the  house  was 
the  common  property  of  both ;  and  that  he  (the  Appellant)  having  paid  the  money 
on  account  of  Wasdeo  Khandeykur,  the  property  was  made  over  to  him,  with  a 
Bond  for  the  amount,  dated  Saka,  1745,  in  the  month  Sravun-vud,  on  the  9th  day, 
from  which  time  he  made  all  the  repairs,  and  had  thereon  expended  Rs.  836. 
2-quarter8,  making  a  total  disbursement  of  Rs.  3000,  which  was  the  amount  he 
claimed  upon  the  house,  or  Rs.  1500  from  each  of  the  two  brothers,  and  the  Defend- 
ant (Respondent)  having  attached  the  house,  he  claimed  the  amount  from  him,  with 
costs. 

The  Respondent  having  been  admitted  to  defend  the  suit  in  forma-  pauperie, 
put  in  his  answer  on  the  18th  of  February,  1831,  in  which  he  stated  the  circumstances 
which  had  occurred  before  the  institution  of  the  suit,  and  prayed  that  he  might  be 
furnished  with  authenticated  copies  of  all  documents  adduceid  as  evidence  in  support 
of  the  claim  by  the  Plaintiff.  The  rejoinder  and  reply  having  been  filed,  the  Plain- 
tiff produced  certain  documents  in  support  of  his  claim.  The  first  purported  to  be 
a  Letter  received  by  him  from  Narrain  Dhondeo  and  Wasdeo  Jenardhun  Khandey- 
kur, dated  the  9th  day  of  the  mouth  Sravun-vud,  Saka,  1745  (a.d.  1823-4),  and  was 
as  follows: — "We,  Narrain  Dhondeo  and  Wasdeo  Jenardhun  Khandeykur,  here- 
with convey  to  you,  Pan-[64]-doorung  BuUal  Pundit,  our  warm  expressions  of  friend- 
ship and  consideration,  and  beg  to  acknowledge  your  letter,  dated  the  3rd  day  of 
Sravun-vud,  which  reached  by  the  post,  and  we  have  duly  observed  the  contents, 
which  state  that, — 

"  Wamunrow  Ranchunder  and  Elsswunt  Anund  Row  Kliateykur,  the  Grandsons 
of  Sriniwas  Row  and  Crovindrow  Dada  Khateykur,  having  arrived  in  Poonah, 
were  anxious  to  give  up  the  house,  as  they  were  in  want  of  their  cash  which  they 
had  advanced  upon  it,  and  demanded  repayment  of  the  same,  or  an  absolute  transfer 
of  the  house,  to  enable  them  to  raise  the  sum  upon  it  by  mortgaging  it  to  some  other 
person.  This  was  the  substance  of  your  communication,  which  has  caused  us  great 
anxiety  and  difficulty,  and  which  we  cannot  well  explain  in  a  Letter ;  we  regret  that 
it  is  totally  out  of  our  power  to  raise  the  money  required  for  the  release  of  the 
house,  and  we  now  write  to  you,  as  to  our  Father,  and  request  you  to  take  this 
house  yourself,  that  our  good  name  may  remain  untarnished.  And  we  beg  you 
wiU  make  some  arrangement  with  the  Khateykurs  respecting  the  mortgage,  and 
endeavour  to  get  them  to  take  eight  anas  in  the  rupee,  which  you  must  kindly 
advance,  and  take  the  house  as  security  for  the  same,  together  with  all  the  deeds  and 
bonds  our  predecessors  gave  relating  thereto.  We  have  mentioned  eight  anas,  and 
if  you  can  make  the  bargain  for  four,  the  profit  shall  be  yours,  but  if  for  twelve, 
then  the  excess  you  must  give ;  but  above  all  we  entreat  you  to  relieve  us  from  our 
difficulty,  and  preserve  the  good  name  of  our  family.  We  are  far  distant,  and  we 
give  the  mansion  entirely  into  your  hands,  should  it  require  any  repairs  or  altera- 
tion, have  such  as  may  be  nece8-[66]-sary  made  by  Baba  Ambeykur  and  Gopal 
Kessoo  Rurumbalkur ;  the  whole  sum  for  which  Khateykur  has  our  Bond  is  Rs. 
4327.  If  the  eight  ana  arrangement  is  made,  the  half  will  be  Rs.  2163,  two  quarters, 
on  which  sum  we  agree  to  pay  you  interest  at  the  rate  of  three  quarters  per  month, 
and  whatever  sums  you  may  expend  on  repairs  and  alterations,  we  will  repay  to 
you  with  interest,  and  till  this  is  paid  we  will  abstain  from-  all  right  over  the 
mansion.  You  may  keep  this  Letter  as  a  deed  written  by  our  own  hands;  whatever 
rent  may  accrue  from  the  house  you  shall  have  a  half-share,  and  we  will  not  reckon 
it  as  a  set-off  to  our  debt  to  you :  the  remaining  half-share  of  rent  which  may  come 
in  you  must  give  once  to  Gopal  Punt  Tattia,  until  repayment  has  been  made  to  you 
of  the  sum  Rs.  2163,  two  quarters,  disbursed  on  our  account  to  Khateykur,  together 
with  any  outlays  from  repairs  to  the  mansion,  with  interest  at  three-quarters  per 
cent,  monthly  thereon.    We  renounce  all  title  or  right  over  the  mansion  ;  once  more 
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we  ^treat  you  to  rescue  us  from  the  difficulty  with  Khateykur ;  we  rely  on  you  for  the 
preserTation  of  our  good  name  and  of  that  of  our  family." 

The  next  purported  to  be  a  receipt,  dated  the  9th  day  of  Assin-sood,  in  the  year 
Saka  1745  (a.d  1823-4),  passed  by  Wamud  Row  Ramchunder,  and  Esswant  Anund 
Row  Ehateykur,  to  Narrain  Dhondeo,  and  Wasdeo  Jenardhun  Khandeykur,  reciting, 
that  Govind  Row  Esswant,  deceased,  their  Grandfather,  and  Sriniwas  Row,  also 
deceased,  their  Father,  lent  certain  monies  to  Ehandeykur's  deceased  Fathers, 
Dhondeo  Gopal,  and  Jenardhun  Gopal  Khandeykur,  on  Bond,  amounting  to 
Bs.  4327,  the  particulars  whereof  were  there  set  forth,  of  which  Rs.  3401  were  secured 
by  mortgage  of  the  [66]  house,  and  the  remaining  Rs.  926  on  their  personal  Bonds, 
«nd  that  th^,  the  Ehat^kurs,  in  consideration  of  the  friendship  that  existed  between 
their  respective  ancestors,  did  agree  with  Pandoorung  BuUal  Pundit,  and  Gopal 
Kessoo  Kurumbalkur  (on  the  part  of  the  Ehandeykurs),  of  their  own  free  will  and 
consent,  to  take  Rs.  1101,  and  give  up  all  claim  to  the  remaining  portion  of  the 
debt,  amounting  to  Rs.  3226,  together  with  all  interest  due  thereon,  and  all  Bonds 
and  documents  relating  thereto,  and  they  thereby  declared,  that  all  other  document* 
relating  to  that  sum  were  null  and  void,  and  that  they  had  no  further  rights  or 
claim  over  the  Khandeykurs'  mansion  or  its  appurtenances,  or  any  claim  on  account 
of  the  rents  or  interest.  This  document  purported  to  be  signed  by  Wamun  Row 
Ramchunder,  and  Esswant  Anund  Row,  and  had  the  names  of  five  witnesses  attached 
M  attesting  the  same. 

The  Plaintiff  also  produced  a  receipt  from  the  Khateykurs  for  the  above  sum  of 
Rs.  1101,  dated  5th  Assinvud  in  the  same  year  Saka  1745,  and  attested  by  two 
witnesses. 

Three  of  the  attesting  witnesses  to  the  first  receipt,  Bicca-jee  Punt,  Mathoora 
Baee,  and  Latchman  Jadow,  were  examined  by  Letters  addressed  to  them,  signed 
by  the  Commissioner,  on  which  they  were  directed  to  indorse  their  respective 
answers,  and  in  that  way  they  severally  set  forth,  that  they  knew  the  transaction 
respecting  the  alleged  mortgage  to  have  taken  place,  but  by  what  means  they  neither 
of  them  stated  ;  and  that  they  have  placed  their  signatures  to  the  receipt  in  question, 
but  neither  the  signatures  attesting  the  receipts,  or  subscribed  to  the  answers  in 
question,  were  proved,  or  admitted  to  be  the  handwriting  of  [67]  the  parties  in 
question.  The  Plaintiff  also  examined  in  the  same  manner,  Visa-jee  Trimbuck 
Ambeykur,  by  whom  the  repairs  to  the  house  were  directed  to  be  done,  who  replied 
to  the  same  effect;  and  stated  that  the  Plaintiff,  whenever  he  made  repairs  or 
alterations  in  the  house,  consulted  him  thereon. 

The  Plaintiff  (the  Appellant)  was  likewise  examined  respecting  his  connection 
with  Gopal  Kessoo. 

On  the  12tb  of  October,  1831,  the  Native  Commissioner  decreed,  "  That  the  house 
in  question  was  held  in  mortgage  by  Pandoorung  BuUal  Pundit,  which  said  mort- 
gage bars  all  right  of  the  said  Defendant  (the  Respondent)  to  attach,  in  execution 
of  his  said  decree,  the  house  of  the  Khandeykur  family,  and  the  claim  and  suit, 
which  the  Plaintiff,  Pandoorung  Bullal  Pundit,  has  brought  against  the  Defendant, 
Balkrishen  Hurba-jee  Mahajun,  to  raise  the  attachment  from  the  dwelling-house  of 
the  said  Khandeykur,  is  established  and  made  good,"  and  decreed  the  Defendant  to 
pay  the  costs  of  the  suit. 

From  this  decree  the  Defendant  appealed  to  the  Zillah  Court  of  Poona,  and  on 
the  27th  of  December,  1831,  that  Court,  after  reciting  the  proceedings,  observed, 
"  That  the  suit  was  founded  on  the  above-mentioned  Letter  alleged  to  have  been  sent 
to  Pandoorung  Bullal  Pundit,  by  Dhondeo  Wasdeo  Khandeykur,  who  were  resident 
in  the  northern  Provinces  of  India,  whose  handwriting  has  not  been  satisfactorily 
proved,  neither  are  there  any  witnesses  to  the  said  paper. .  That  the  Appellant  (the 
present  Respondent)  had  obtained  a  decree  against  Khandeykur,  and  in  execution 
thereof,  had  attached  his  (Khandeykur's)  house,  to  obstruct  which,  the  Respondent 
(the  present  Appellant)  brought  an  action  against  him ;  but,  up  to  that  [68]  time, 
he  had  not  urged  or  brought  forward  his  claim  to  the  said  house,  on  the  ground 
that  he  held  it  in  mortgage,  and  in  the  outset  of  the  proceedings,  gave  as  his  reason 
for  suing  the  Appellant  (the  Respondent),  that  the  owner  of  the  property  resided  Ui 
*  distant  part  of  Hindostan,  and,  therefore,  he  appeared,  as  it  were,  for  him. 
Wherefore,  taking  all  these  circumstances  into  consideration,  the  Court  could  rob 
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say  that  the  Respondent  (the  present  Appellant)  had  made  out  his  claim  on  the 
property,  and  could  not,  therefore,  confirm  the  Order  for  removing  the  attachment." 
The  Respondent  (the  Appellant)  was  declared  liable  to  costs  in  both  Courts. 

On  the  22nd  of  March,  1832,  the  Appellant  presented  a  petition  of  appeal  to  the 
Sudder  Dewanny  Adawlut  of  Bombay,  from  this  decree;  and  upon  the  motion  of 
the  Respondent,  by  order  of  the  Court,  yarious  questions  were  put  on  interro- 
gatories, to  the  witnesses,  whose  evidence  had  been  produced  on  hearing  before  the 
Commissioner. 

Bicca-jee  Punt,  one  of  the  attesting  witnesses  to  the  deed  of  release  from  the 
Ehateykurs  to  Ehandeykurs,  who  had  already  been  examined  in  the  mode  above 
stated,  being  asked  who  was  present  when  he  was  asked  to  affix  his  signature  to  the 
deed  of  release,  replied,  that  Ehateykur  and  Pandoorung  BuUal  Pundit  both  came 
to  his  house ;  that  Ehateykur  said  that  he  had  received  the  money,  and  that  he  (the 
witness)  affixed  his  signature  to  the  document  in  his  own  house,  at  the  request  of 
Ehateykur  and  Pundit.  He  stated  also,  in  answer  to  a  further  interrogatory,  that 
the  document  was  brought  to  him  by  Ehateykur,  drawn  out  and  executed,  and 
given  by  him  to  witness ;  that  he  could  not  state  what  the  contents  of  [69]  the  deed 
of  release  were,  as  he  was  only  asked  to  authenticate  it  with  his  signature,  which 
,he  did. 

Visa-jee  Trimbuck  Ambeykur,  whose  testimony  also  respecting  the  transaction 
had  been  received  by  the  Commissioner,  was  further  examined  upon  interrogatories; 
and  in  answer  to  the  question,  who  wrote,  or  who  signed  the  receipt,  replied,  that  he 
could  not  from  his  own  knowledge  say ;  that  the  Pundit  told  him  he  had  obtained  a 
receipt  in  the  name  of  Ehaiideykur,  and  that  it  was  already  written ;  but  added, 
"  I  saw  no  witness  attest  the  document  in  my  presence."  To  an  inquiry  that  it  was 
written  in  the  document,  that  Ehateykur,  had  given  up  the  papers  and  Bonds,  he 
answered — but  how  many  Bonds  there  may  have  been,  or  what  might  have  been  their 
purport,  as  well  as  that  they  had  been  given  up  to  the  Pundit  by  Ehateykur,  was  all 
hearsay  from  the  Pundit ;  and  added,  "  I  saw  none  of  them  given  over  myself." 

Interrogatories  were  also  addressed  to  Latchman  Jadow  Row  and  Mathoora  Baee, 
both  of  whom  appeared  as  witnesses  to  the  deed  of  release;  but  no  answers  were 
obtained  from  either  of  them. 

On  the  6th  of  June,  1833,  the  Sudder  Dewanny  Court  made  its  final  decree,  con- 
firming the  decree  of  the  Zillah  Court,  with  costs. 

From  this  decree  the  Appellant  appealed  to  His  late  Majesty  in  Council,  praying 
that  the  same  might  be  reversed,  for  the  following  reasons : — 

I.  Because  it  was  proved  that  the  Appellant  advanced  from  his  own  monies  the 
sum  necessary  to  discharge  the  prior  mortgage  of  the  premises,  under  circumstances 
which  gave  him  a  specific  lien  upon  the  property ;  and  no  evidence  has  been  given, 
[70]  showing  that  any  part  of  the  same  had  been,  and  in  fact  no  part  has  been, 
repaid  to  him. 

II.  Because  it  was  proved  that  the  Appellant  had  made  advances  for  repairs 
to  the  premises,  under  the  authority  of  the  Mortgagor,  and  there  is  no  evidence  that 
the  same  has  been,  and  in  fact  they  have  not  been,  reimbursed  to  him. 

III.  Because  it  was  proved  that  the  Appellant  has  acted  under  the  authority 
of  a  valid  agreement  between  himself  and  the  Mortgagors,  which  the  parties  were 
competent  to  enter  into,  and  which  it  would  be  inequitable  to  deprive  the  Appellant 
the  benefit  of. 

The  Respondent,  however,  submitted,  that  the  decree  appealed  from  ought  to 
be  affirmed,  for  the  following  reasons :  — 

Because  there  was  no  satisfactory  evidence  that  the  house  of  the  Ehateykurs 
was  ever  in  mortgage;  and  that  even  if  such  mortgage  did  exist,  there  was  no  proof 
that  the  premises  were  redeemed  by  the  Appellant,  so  as  to  give  him  any  mortgage 
or  lien  on  the  said  house;  and  the  Appellant's  whole  conduct  evinced  a  design  to 
obstruct  and  defeat  the  Respondent's  just  execution  against  the  property  of  his 
Debtor,  Ehandeykur. 

Mr.  Miller.,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant.  Mr. 
Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent. 

The  Judicial  Committee,  without  calling  on  the  Respondent's  Counsel,  dismissed 
the  appeal, — 
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Lord  Brougham  observing,  that  the  Appellant  had  shaped  his  case  [71]  as 
equitablg  mortgagee  from  the  Ehat^kurs,  alleging  that  he  had  paid  ofi,  at  their 
request,  the  mortgage  due  on  their  property,  and,  therefore,  claimed  to  stand  in 
the  position  of  the  original  Mortgagee,  as  if  a  regular  transfer  of  the  mortgage  had 
been  made  to  him.  That  perhaps  he  had  given  svtiSScient  proof  of  his  being  the  hand 
that  had  paid  off  the  money  under  the  original  mortgage ;  but  that  it  was  his  own 
money,  or  that  he  was  to  stand  in  the  situation  of  the  original  mortgagee,  he  had 
not  made  out.  That  the  fact  of  any  equitable  assignment  having  been  made  to  him 
depended  upon  the  Letter,  which,  though  he  contended  it  was  genuine,  was  not 
proved;  that  there  was  in  fact  no  proof  in  favour  of  it,  and  his  own  conduct  in 
making  first  a  claim  on  behalf  of  the  infant  Wasdeo,  and  not  until  that  failed,  any 
on  behalf  of  himself,  was  a  strong  argument  against  him ;  and  there  being  no  proof 
of  the  dociunent  upon  which  he  now  relied,  their  Lordships  were  of  opinion,  that  the 
appeal  ought  to  be  dismissed,  but  without  costs. 


[72]  SOORIAH  ROW,  Minor  son  of  the  late  Rajah  Row  Vencata  Niladry  Row,  Zemin- 
dar of  Pettapoor  (who  was  the  original  Defendant),  by  his  guardian,  Chale- 
kany  Durma  Row,— Appellant ;  RAJAH  ENOOGUNTY  SOORIAH  (the 
original  Plaintiff). — Respondent  *  [Nov.  30,  1838]. 

On  appeal  from  the  Sudder  Dewanny  Adawhit  of  Madras. 

The  Provincial  Court  having  dismissed  a  suit  for  mesne  profits,  on  the  allegati(Hi 
that  the  evidence  on  either  side  was  unsatisfactory,  and  that  the  Plaintiff 
had  produced  spurious  accounts  and  called  perjured  witnesses,  the  Sudder 
Court,  on  appeal,  though  dissatisfied  with  the  evidence,  reversed  the  decree, 
and  estimated  the  amount  of  mesne  profits  from  the  average  of  the  two  pre- 
ceding years,  as  ascertained  in  a  former  suit.  The  decree  of  the  Sudder 
Court'  affirmed  by  the  Judicial  Conunittee,  but  without  costs. 

This  was  an  appeal  from  a  decree  m^e  in  a  suit  for  the  recovery  of  the  mesne 
profits  of  a  certain  village  called  Gorasa,  in  the  Zemindary  of  Pettapoor.  The  suit 
was  instituted  by  the  Respondent  against  the  Appellant's  Father,  Rajah  Row  Vencata 
Niladry  Row,  for  Rs.  8860.  0.  6.,  the  amount  (with  interest)  of  the  rents  and  profits 
of  the  village,  received  by  the  Rajah,  in  the  years  1823  and  1824. 

The  right  to  the  possession  of  this  village  had  been  in  issue  between  the  same 
parties  in  a  former  suit;  in  which  the  Sudder  Dewanny  Adawlut  at  Madras,  by  [73] 
its  decree,  dated  the  6th  of  February,  1823,  declared  that  the  Respondent  was  entitled 
to  the  possession  of  the  village,  and  ordered  the  restoration  thereof,  together  with  the 
mesne  profits  from  the  28th  of  March,  1821,  the  date  on  which  the  Appellant's  Father, 
Rajah  Vencata  Niladry  Row,  had  obtained  possession,  under  the  previous  decree 
of  the  Provincial  Court. 

The  Rajah  having  appealed  from  this  decree  to  His  late  Majesty  in  Council,  the 
Sudder  Dewanny  Adawlut  ordered  that  adequate  security  should  be  taken  from  the 
Bespondent,  in  whose  favour  the  decree  had  passed,  for  abiding  by  an  Order  which 
should  be  made  upon  such  appeal,  and  that  thereupon  the  village  Gorasa,  with  the 
produce  thereof,  for  the  two  years  1821,  1822,  should  be  put  into  his  possession,  and 
paid  to  him,  together  with  his  costs  in  both  Courts. 

In  conformity  with  this  Order,  the  Respondent  gave  the  required  security ;  but 
the  ZiUah  Court  made  a  return,  stating  that  the  village  Gorasa  could  not  be  put 
into  the  Respondent's  possession,  in  consequence  of  its  l»ing  at  that  time  under  the 

*  Present:  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Mr.  Baron 
Parke,  Sir  Thomas  Erskine  (Chief  Judge  of  the  Court  of  Bankruptcy),  Sir  Herbert 
Jenner,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillor :  Assessor,  Sir  Edward  Hyde  East,  Bart. 
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CSollector's  attachment,  for  a  balance  due  to  the  GtoTemment,  in  respect  of  the  Rajah's 
Zemindary. 

The  Respondent  having  applied  to  the  Court  to  be  put  into  possession  of  the 
village,  notwithstanding  the  attachment,  was,  in  pursuance  of  an  Order  obtained 
from  the  Board  of  Revenue,  on  the  11th  of  December,  1824,  put  into  possession ;  but 
not  having  received  the  mesne  profits  for  the  years  Swabahanoo  and  Tarana  (1823 
and  1824),  he  presented  a  petition  to  the  Sudder  Court,  stating  that  circumstance, 
when  the  Court  expressed  its  opinion,  that  there  "  was  no  doubt  of  his  right  to  the 
value  of  the  produce  of  the  [74]  lands  of  the  village,  during  the  period  which  inter- 
vened from  the  passing  of  Uie  decree  in  the  Sudder  Court  (6th  of  February,  1823) 
to  the  date  of  its  execution  (1 1th  of  December,  1824) ;  and  that  if  the  amount  were  not 
paid,  it  must  form  the  subject  of  a  new  suit,  inasmuch  as  it  constituted  no  part  of 
the  original  claim  tried  by  the  Sudder  Adawlut." 

The  Rajah  persisting  in  his  refusal  to  pay  these  arrears,  the  Respondent,  on  the 
9th  of  August,  1826,  commenced  a  suit  in  the  Provincial  Court  for  the  Northern 
Division,  to  recover  them,  laying  the  rent  at  Rs.  8242.  13.  7.,  the  ascertained  value 
of  the  produce  of  the  village,  for  the  two  previous  years,  1821  and  1822,  which,  with 
interest,  amounted  to  Rs.  8860.  0.  6.,  the  total  sum  claimed. 

The  Rajah,  by  his  nnswer,  alleged  that  his  Zemindary  was  in  the  year  Swabahanoo 
(1823)  totally  unproductive,  by  want  of  seasonable  rain ;  that  the  Collector  was 
answerable  for  the  produce  of  the  village  for  the  two  years  in  question,  inasmuch 
as  that  the  Officer  had  attachc^d  the  whole  of  the  Pettapoor  Zemindary,  including 
the  village  of  Corasa,  on  the  7th  of  May,  1823,  for  an  arrear  of  revenue  due  by  him, 
and  kept  it  under  attachment  during  the  whole  of  the  two  years.  He  denied  that  the 
Collector  ever  took  possession  of  the  quantity  of  produce  mentioned  by  the  Plaintiff 
(the  Respondent),  though  he  did  not  state  the  quantity  which  the  Collector  had 
actually  taken  possession  of. 

In  conformity  with  clause  third,  section  10,  Regulation  XV.  of  1816,  the  Provincial 
Court  recorded  that  the  only  point  to  be  proved  in  the  case  was  the  precise  amount 
of  the  net  profits  of  the  village  Gorasa  in  the  years  Swabahanoo  and  Tarana  (1823 
and  1824). 

[75]  Pending  these  proceedings.  Rajah  Row  Vencata  Niladry  Row  died,  leaving 
Sooriah  Row  (the  present  Appellant)  a  minor,  his  Son,  and  thereupon  the  proceedings 
were  continued  against  Chalekany  Durma,  his  guardian. 

Both  parties  produced  documents,  and  examined  witnesses  to  prove  and  rebut 
the  value  of  the  mesne  profits  for  the  years  in  question. 

On  the  26th  of  April,  1826,  tix&  Provincial  Court  pronounced  judgment  to  the 
following  effect: — ^That  neither  party  had  produced  anything  like  satisfactory 
evidence  of  what  was  the  actual  produce  of  the  village  Gorasa  in  the  years  Swaba- 
hanoo and  Tarana  (1823  and  1824),  and  that  as  the  Plaintiff  had  produced  two 
spurious  accounts  and  called  two  perjured  witnesses,  his  claim  ought  to  be  rejected, 
and  it  was  dismissed  accordingly  with  costs. 

The  Respondent  appealed  from  this  decision  to  the  Sudder  Dewanny  at  Madras, 
and  that  Court,  on  the  20th  of  July,  1831,  pronounced  their  decree,  in  which  they 
stated,  that  they  agreed  with  the  Judge  of  the  Provincial  Court,  in  considering  the 
evidence  brought  forward  by  both  parties,  in  respect  to  the  extent  and  value  of  the 
produce  of  the  village  in  question  for  the  two  years  in  dispute,  to  be  altogether 
unsatisfactory,  and  not  to  be  depended  upon  ;  but  they  added  that,  "  it  appeared  that 
the  village  in  question  was  not  in  possession  of  the  Defendant  in  the  years  Swaba- 
hanoo and  Tarana,  and  that  it  was  under  attachment  of  the  Collector  previous  to  tlie 
CMumencement  of  the  former  year,  and  held  by  that  Officer  until  it  was  delivered 
up  to  the  Plaintiff  in  execution  of  the  decree  of  this  Court  in  December,  1824.  That 
it  was  of  no  consequence  to  the  Appel-[76]-lant  (the  present  Respondent),  whether 
the  village  was  in  possession  of  the  Respondent  (the  father  of  the  present  Appellant), 
or  whether  it  was  under  attachment  by  the  Collector  through  the  Respondent's 
default ;  the  loss  to  the  Appellant  would  in  either  case  have  been  the  same ;  but  as 
the  Respondent  had  no  right  to  the  possession  of  the  village,  he  must  be  held  respon- 
sible to  the  Appellant  for  the  value  of  such  profits  as  the  latter  would  or  might  have 
derived  if  it  had  been  left  in  his  fKwsession.  That  what  the  value  of  those  profits  might 
be,  the  documents  and  witnesses  in  this  case  did  not  prove ;  but  it  needed  only  to  be 
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observed,  that  the  Defendant  himself  rated  the  produce  of  this  very  village, 
in  his  suit.  No.  2  of  1820  of  the  Provincial  Court  for  the  Northern 
Division,  at  Ra.  8132.  2.,  for  two  years :  and  the  Northern  Provincial  Court,  in 
their  decree  in  that  suit,  awarded  in  his  favour  Rs.  4011.  11.  2.,  as  the  value  of  the 
profits  of  the  year  Pramadi,  and  according  to  tiie  plaint,  Rs.  8242.  13.  7.  have  been 
paid  to  the  Plaintiff  on  account  of  the  profits  of  tiie  two  years,  Vishoo  1821-2  and 
CSiittrabhano  1322-3,  up  to  the  date  of  the  decree  of  the  Sudder  Dewanny  Adawlut 
in  the  appeal  suit  before  alluded  to.  It  might,  therefore,  very  fairly  be  inferred 
that  the  sum  claimed  by  the  Appellant  as  the  value  of  the  mesne  profits  of  one  year, 
viz.,  Rs.  4121.  6.  9.,  is  not  consideraUy  over-rated,  if  over-rateid  at  all.  Taking, 
therefore,  the  valuation  put  upon  one  year's  produce  by  the  Provincial  Court  as 
lower  than  tliat  estimated  by  the  Late  Defendant,  the  Sudder  Dewanny  Adawlut 
considered  the  Appellant  entitled  to  recover  from  the  Respondent  the  principal  sum 
of  Rs.  7023.  6.  4.,  being  the  mesne  profits  of  the  two  years  Swabahanoo  [77]  and 
Tarana,  after  deducting  Rs.  1000,  which  the  Appellant  admitted  that  he  collected 
after  the  village  was  restored  to  him."  The  Court  further  awarded,  that  the  Re- 
spondent should  pay  to  the  Appellant  interest  upon  Rs.  4011.  11.  2.,  from  ihe  com- 
mencement of  the  year  Tarana,  when  that  amount  became  due,  up  to  the  date  of  the 
decree,  at  12  per  cent,  per  annum ;  and  interest  upon  Rs.  3011.  11.  2.,  from  the  com- 
mencement of  the  year  Partheeva  up  to  the  same  date,  at  the  same  rate  of  interest, 
together  with  all  costs. 

From  this  decree  the  Appellant  appealed  to  His  late  Majesty  in  Council,  praying 
for  a  reversal  of  the  above  decree,  and  in  support  thereof  relied  on  the  following 
reasons: — 

I.  Because  the  attachment  was  owing  to  the  failure  of  the  harvest,  and  not  to  the 
default  of  the  Zemindar. 

II.  Because  from  the  fluctuations  of  the  crops,  the  profits  of  the  year  Pramathi 
(a.d.  1819)  was  no  evidence  of  the  profits  of  the  years  in  question,  to  wit,  a.d.  1824 
and  1825. 

III.  Because  the  estate  of  the  late  Rajah  Row  Vencata  Niladry  Row,  was  only 
answerable  for  the  amount  of  profits  which  could  b©  collected,  without  any  wilful 
neglect  or  default,  and  it  was  proved  that  the  amount  collected  in  the  years  in 
queetioD  was  actually  much  less  than  the  amount  decreed  to  be  paid  in  respect 
thereof,  and  there  is  no  evidence  of  any  wilful  neglect  or  default  in  making  the 
collections. 

rV.  Because  it  was  proved,  that  a  balance  and  current  demand,  amounting 
together  to  more  than  half  of  the  profits  of  the  two  years  in  question,  remained  to 
be  collected,  when  the  Respondent  took  possession,  [78]  and  he  had,  therefore,  no 
title  to  recover  the  amount  which  so  remained  from  the  Appellant. 

V.  Because  the  Respondent  wilfully  evaded  the  proof  of  ihe  actual  collections, 
which  he  might,  and  ought  to  have  proved,  by  giving  the  authentic  accounts  in 
evidence. 

The  Respondent,  however,  insisted  that  the  decree  appealed  from  ought  to  be 
affirmed  for  the  following  reasons: — 

I.  Because  th*  Respondent's  title  to  the  village  (rorasa  was  established  by  the 
decree  of  the  26th  of  February,  1823,  from  the  date  of  which  he  became  clearly 
entitled  to  the  produce  and  profits  thereof. 

II.  Because  the  Appellant's  Father  having,  after  the  passing  of  the  aforesaid 
decree  of  the  26th  of  February,  1823,  illegally  withheld  from  the  Respondent  the 
possession  of  the  village,  and  having  fraudulently  caused  or  permitted  the  village 
to  be  attached,  with  a  view  to  defeat  the  Respondent's  rights,  and  to  obstruct  the 
course  of  justice,  he  was  bound  to  render  a  just  account  of  the  interim  rents,  and  to 
pay  the  amount  to  the  Respondent,  and  the  Court  was  justified  in  making  every  fair 
intendment  against  a  wrongdoer,  who  was  bound,  but  omitted,  to  adduce  satisfactory 
proof  of  the  actual  amount  of  the  kists.  and  of  the  actual  amount  received  from  the 
Ryots  during  the  period  in  question. 

III.  Because  the  mode  adopted  by  the  Sudder  Dewanny  Adawlut,  of  estimating 
the  profits  of  the  village  (to  which  the  Respondent  was  clearly  entitled)  for  the  years 
1823  and  1824,  from  an  average  of  the  produce  admitted  by  him  for  the  two  pre- 
ceding years,  was,  under  the  circumstances,  a  fair  and  equitable  [79]  mode  of  ascer- 

231 


Digitized  by 


Google 


n  HOOBE  HID.  AFP.,  W      SOORIAH  ROW  V.  RAJAH  ENOOGUNTY  800RIAH  [1838] 

taming  and  adjusting  the  amount  of  the  Respondent's  demand,  and  ought  not  to  be 
disturbed  or  altered. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant  Mr, 
Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent. 

The  Chief  Judge  of  the  Court  of  Bankruptcy  [Sir  Thomas  Erskine]. — It  is  not 
necessary  in  this  case  to  enter  into  a  consideration  of  those  circumstances  which  led 
to  the  present  action,  because  the  whole  issue  between  the  parties  was  by  the  conduct 
of  the  Court  itself,  and  by  the  assent  of  the  parties,  reduced  to  this  simple  question, 
"  The  only  point  to  be  proved  in  this  case,  is  the  precise  amount  of  the  net  profits 
of  the  village  of  Gorasa  in  the  years  Swabahanoo  and  Tarana  (1823  and  1824)." 
By  this  their  Lordships  understand  the  Court  to  state,  that  the  only  question  for  the 
parties  to  direct  tiieir  proof  to,  was,  what  was  the  real  value  of  the  property  during 
those  two  years,  or  in  other  words,  what  was  the  amount  which  the  Plaintiff  had  lost 
in  consequence  of  his  not  being  in  possession  of  that  property  to  which  he  was 
entitled. 

The  Court  before  whom  this  plaint  was  first  brought  was  so  dissatisfied  with  the 
evidence  on  both  sides,  that  they  took  the  extraordinary  course  of  dismissing  the  suit 
altogether,  making  the  Plaintiff  pay  the  costs. 

Now,  it  is  obvious  from  the  evidence  before  the  Court,  that  the  Plaintiff  was 
entitled  to  something,  and  the  Court  ought  to  have  ascertained,  in  the  best  manner  it 
could,  what  that  was ;  it  ought  to  have  given  nominal  damages,  and  ought  not  to  have 
made  the  Plaintiff  pay  the  costs  when  he  was  entitled  to  [80]  something;  but  upon 
the  appeal,  the  Sudder  Dewanny  Adawlut  seems  to  have  been  dissatisfied  with  the 
great  mass  of  evidence  given  on  both  sides,  and  they  therefore,  agreeing  wit^  the 
Provincial  Court,  that  evidence  was  altogether  unsatisfactory  and  not  to  be  depended 
upon  as  to  the  actual  produce,  proceed  to  say, — "  What  the  value  of  those  profits 
may  be,  the  documents  and  witnesses  in  this  case  will  not  prove ;  but  it  need  only 
be  observed,  that  the  Defendant  himself  rated  the  produce  of  this  very  village  in  his 
suit,  No.  2.  of  1820,  in  the  Provincial  Court  for  the  Northern  Division,  at  Rs.  8132.  2. 
for  two  jrears,  and  the  Northern  Provincial  Court  in  their  decree  in  that  suit,  awarded 
in  his  favour  Rs.  4111.  11.  2.  as  the  value  of  the  profits  of  the  year  Pramadi,  and 
according  to  the  plaint,  Rs.  8342.  13.  7.  had  been  paid  to  the  Plaintiff  on  account 
of  the  profits  of  the  two  years,  Yishoo  1821-2,  and  Chiddrabhanoo  1822-3,  up  to  the 
date  of  the  decree  of  the  Sudder  Dewanny  Adawlut  in  the  appeal  suit  before  alluded 
to ;  it  may,  therefore,  very  fairly  be  inferred,  that  the  »um  claimed  by  the  Appellant 
as  the  value  of  the  mesne  profits  of  one  year,  viz.,  Rs.  4121.  6.  9.,  is  not  considerably 
over-rated,  if  it  be  over-rated  at  all," — and  then  they  proceed  to  adjudge  to  the 
Plaintiff  something  less  than  would  be  due  upon  that  calculation,  after  deducting 
from  that  amount  Rs.  1000,  received  by  the  Plaintiff  himself.  It  is  impossible  for 
the  Court  to  say,  that  the  fact  of  the  Defendant  himself  or  of  those  under  whom  the 
present  Appellant  claims ;  that  the  Defendant  himself  in  that  suit,  having  claimed 
the  sum  of  Rs.  8000  for  two  years  before,  and  received  half  of  it  for  one  year's  profit, 
and  there  having  been  double  that  sum  paid  into  Court  for  two  years'  profit, — that 
these  [81]  facts  did  not  amount  to  evidence  to  guide  the  Court,  and  to  satisfy  them 
that  it  was  a  fair  average  value,  because  those  years,  in  respect  of  which  that  account 
was  taken,  were  the  years  immediately  preceding  1823  and  1824,  the  profits  of  which 
were  under  discussion ;  without  saying  what  the  value  of  the  evidence  would  have 
been  if  there  had  been  any  contradictory  evidence,  or  if  there  had  been  any  circum- 
stances to  show,  that  the  value  of  those  years  was  less  than  that  of  the  preceding  years 
or  any  other  circumstances,  still  it  is  enough  to  say,  it  was  evidence  upon  which  the 
Court  might,  in  the  absence  of  any  other  proof,  found  it«  judgment,  and  that  it  was 
a  fair  calculation  of  the  profits  of  the  years  1823  and  1824.  The  Court  has  discarded 
altogether  the  evidence  of  the  Defendant,  as  well  as  the  other  evidence  of  the  Plaintiff, 
and  if  their  Lordships,  upon  lo<^ing  at  the  evidence  for  the  Defendant,  could  see 
that  it  placed  within  reach  any  means  of  saying  how  much  less  than  that  sum  the 
produce  of  the  years  1823  and  1824  was  worth,  they  would  have  availed  themselves 
of  the  opportunity  thus  given  of  correcting  any  error  into  which  the  Sudder  Dewanny 
Adawlut  might  have  fallen  in  taking  the  amount  of  preceding  years ;  but  when  the 
evidence  of  the  Defendant  is  looked  at,  it  really  seems  to  be  perfectly  valueless, 
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because  it  depends  upon  the  teetimonj  of  two  witnesses,  Volaty  Ramcurapa  and  Volaty 
Hanoonranloo,  who  state,  according  to  their  judgment,  what  the  assesBment  of  those 
two  years  actually  was;  but  they  are  not  the  persona  making  the  assessment,  they 
had  no  accounts  to  produce  to  corroborate  it,  and  they  are  speaking  at  a  distance  of 
ten  years.  The  first  witness  states,  that  [82]  he  is  a  Mirasadar  or  Curnam,  (Account- 
ant or  Register  of  a  village),  of  Gorasa,  from  which  it  would  seem  he  had  been  the 
person  making  out  the  account,  but,  upon  an  examination  of  the  evidence,  we  find 
he  was  not  the  person  making  out  the  account,  but  his  younger  Brother,  and  all  the 
ground  upon  which  he  builds  his  testimony,  that  the  asBessment  in  1823  was  Rs.  950, 
and  in  1824,  Rs.  860,  se^ns  to  rest,  upon  what  he  states  afterwards  as  a  fact,  that  he 
used  to  see  these  accounts,  when  the  parties  had  an  opportunity  of  producing  the 
accounts  themselves,  and  the  parties  who  made  the  accounts;  the  Court  cannot 
receive  that  as  evidence  of  the  fact  of  the  assessment  having  been  to  that  amount — 
he  did  not  make  it — he  borrowed  his  knowledge  from  seeing  the  accounts  only  and, 
it,  therefore,  is  not  receivaUe  as  evidence  of  the  actual  amount  of  the  assessment. 
The  evidence  of  the  next  witness  is  more  loose;  though  he  states  some  knowledge 
corresponding  with  the  other  witness,  he  had  no  personal  knowledge  of  it,  and  very 
flight  means  of  knowledge ;  indeed,  he  says,  "  As  myself  and  the  Gorasa  Curnam, 
named  Valati  Came  Raz,  are  Cousins,  and  as  I  used  to  go  to  Gorasa  occasionally, 
having  a  Hariam  there,  I  understood  the  above  circumstances ; "  which,  being 
translated,  means  he  and  I  used  to  talk  them  over,  and  that  was  our  understanding : 
but  where  is  the  Cousin,  why  was  not  he  called — if  it  was  to  depend  upon  the  evidence 
and  the  account  of  the  Curnam,  why  was  not  ho  called,  having  made  the  assessment, 
to  prove  the  value  ?  The  accounts  were  not  to  be  the  measure  of  the  value,  but  the 
knowledge  of  the  person  making  the  assessment  would  be  evidence,  and  [83]  it 
might  be  very  strong  evidence  of  what  the  value  was. 

Those  being  the  only  two  witnesses  who  interfered  with  the  conclusion  drawn 
by  the  Court,  that  as  the  value  of  the  village  was  4000  and  odd  rupees  in  1819,  1820, 
1821,  and  1822,  that,  therefore,  they  might  presume  it  was  about  the  same  in  1823 
and  1824 ;  it  seems  to  their  Lordships  that  they  cannot  question  the  decision  the 
Court  has  come  to  in  adjudging  to  the  Respondent  that  amount,  minus  the  sum  he 
is  proved  or  admitted  to  have  received,  Rs.  1000,  and,  therefore,  that  the  judgment 
of  the  Court  below  must  be  affirmed,  but  without  the  costs  of  this  appeal. 


[84]   STEPHEN  LAZAR  and  his  Wife  THAMAR  LJiZAR,— Appellants ;  COLLA 
RAGAVA  CMITFY,— Respondent  *  [Dec.  3,  1838]. 

On  appeal  from  the  Sudder  Dewarmy  Adawlut  of  Madras. 

Legacy  of  12,000  star  pagodas  reserved  by  a  Testator  from  his  estate,  and 
devised  in  favour  of  his  Great-grand-daughter,  having,  in  pursuance  of  the 
directions  contained  in  the  Will  been  put  in  strict  settlement  by  the  Executors, 
and  subsequently  secured  by  a  mortgage  of  the  real  estate  of  the  Testator  to 
the  Trustee  of  the  settlement:  held  to  be  an  equitable  charge  upon  the 
whole  of  the  real  estate  of  the  Testator,  and  there  being  no  evidence  of  the 
payment  ofi  of  such  charge,  the  sale  of  a  portion  by  the  Sheriff  of  Madras, 
under  a  writ  of  execution,  declared  to  be  invalid  [2  Moo.  Ind.  App.  106-7]. 

Quaere. — ^Whether  the  Sheriff  of  Madras  can  under  a  fieri  facias  issued  out  of 
the  Supreme  Court,  directing  him  to  seize  and  put  up  for  sale  "  goods  and 
chattels  within  the  jurisdiction  of  the  Supreme  Court,"  seize  and  sell  lands 
and  chattels  in  the  Mofussil  [2  Moo.  Ind.  App.  105]. 

This  was  an  appeal  from  the  decree  of  the  Sudder  Court  of  Madras,  confirming 
a  sale  made  by  the  Sheriff  of  Madras,  under  a  writ  of  fieri  facias,  issued  out  of  the 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Denman, 
the  Chief  Judge  of  the  Court  of  Bankruptcy  [Sir  Thomas  Erskine],  and  Sir  Herbert 
Jenner. 

P.C.  vo.  233  8a 


Digitized  by 


Google 


n  MOOBE  Iiro.  APP..  8B      STEPHEN  LAZAR  V.  COLLA  RAOAVA  CHITTi'  [1838] 

Supreme  Court,  of  certain  real  estates,  comprising,  amongst  other  property,  two 
villages  situate  in  the  Mofussil,  and  without  the  jurisdiction  of  the  Supreme  Court: 
upon  the  whole  of  which  an  equitable  charge  had  been  created  by  the  Will  of  one  of 
the  Appellant's  ancestors,  in  her  favour. 

Shamier  Sultan,  an  Armenian  Merchant  of  Madras,  was  at  the  time  of  his  death 
possessed,  amongst  other  property,  of  the  villages  of  Noombul  and  Poolium-[86]-but, 
in  the  Talook  of  Manimungalum,  Zillah  Chingleput,  in  the  Presidency  of  Madras, 
together  with  a  Bungalow  and  other  premises  in  the  same  villages,  and  also  of  a 
mansion  and  premises,  situate  in  the  Armenian  Street  at  Black  Town,  and  various 
other  houses  and  premises  in  Madras.  Shortly  before  his  death,  which  happened 
some  time  about  the  year  1797,  he  made  his  will,  whereby  he  directed  certain  sums 
of  money,  amounting  to  12,000  star  pagodas,  to  be  reserved  out  of  his  estate,  and 
bequeathed  the  same  to  his  Great^grand-daughter,  Thamar  Lazar,  one  of  the  Appel- 
lants, directing  that  in  the  event  of  her  marriage  with  a  person  of  the  Armenian 
nation,  the  same  should  be  put  in  strict  settlement;  and  he  appointed  his  Son, 
John  Shamier,  his  Grandson,  Nazar  Jacob  Shamier,  the  Father  of  the  Appellant, 
Thamar  Lazar,  and  some  other  persons.  Executors  of  his  will. 

Nazar  Jacob  Shamier  alone  proved  the  Will,  John  Shamier  having  declined  to 
act;  and  the  other  Executors  having  died,  he  became  the  sole  acting  Executor,  and 
as  such  entered  into  possession  and  receipt  of  the  rents  and  profits  of  the  villages, 
together  with  the  Bungalow,  and  other  premises  and  houses  in  Madras,  and  con- 
tinued in  such  possession  down  to  the  time  of  the  mortgage  thereof,  made  to  the 
Trustee  of  the  Appellants. 

On  the  17th  of  February,  1814,  the  Appellant,  Thamar  Lazar,  then  Thamar 
Nazar  Shamier,  intermarried  with  the  Appellant,  Stephen  Lazar,  a  person  of  the 
Armenian  nation. 

By  an  indenture  of  Settlement,  dated  the  I5th  of  February,  1814,  made  and 
executed  by  the  Appellant  Stephen  Lazar,  of  the  first  part,  tlie  Appellant,  Thamar 
Lazar,  then  Thamar  Nazar  Shamier,  Spinster,  of  the  [86]  second  part,  Nazar  Jacob 
Shamier,  described  as  the  acting  Executor  of  the  last  Will  and  testament  of  Shamier 
Sultan,  of  the  third  part,  and  Jacob  Nazar  Shamier,  eldest  Son  of  Nazar  Jacob 
Shamier,  of  the  fourth  part,  after  stating  the  intended  marriage  between  Stephen 
Lazar,  and  Thamar  Nazar,  and  reciting  the  facts  above  stated,  and  reciting  also, 
that  an  account  had  been  stated  between  Thamar  Nazar  Shamier  (with  the  privity 
of  Stephen  Lazar,  her  intended  Husband),  and  Nazar  Jacob  Shamier,  as  the  acting 
Executor,  in  respect  of  the  sums  bequeathed  by  the  Testator,  and  that  it  had  been 
found  and  admitted,  that  the  principal  sum  of  12,000  star  pagodas,  given  to 
Thamar  Nazar  Shamier  by  the  Will  of  Shamier  Sultan,  and  also  the  sum  of  8000 
star  pagodas  for  balance  of  interest  accrued  upon  the  same  (amounting  in  the  whole 
to  the  sum  of  20,000  star  pagodas),  were  then  due  from  Nazar  Jacob  Shamier  as  such 
acting  Executor,  and  were  subject  and  applicable  to  the  trusts  and  purposes  therein 
declared.  And  reciting  that  Thamar  Nazar  Shamier,  as  the  only  Daughter  and  one 
of  the  three  children  of  Meerjaun  Nazar  Shamier,  deceased  (who  was  the  Wife  of  the 
said  Nazar  Jacob  Shamier,  and  who  was  one  of  the  two  Daughters  of  Joseph  Lazar 
and  Catherine  Joseph  Lazar,  formerly  of  Bombay,  and  then  respectively  deceased), 
was  entitled  to  a  certain  distributive  portion  or  share  of  the  estate  possessed  bj 
Catherine  Joseph  Lazar  previously  to  her  death,  consisting  wholly  or  for  the  most 
part  of  property  which  had  been  realized  by  her,  as  administratrix  of  the  estate  of 
her  Husband,  Joseph  Lazar,  deceased,  which  estate  of  Joseph  Lazar  and  Catherine 
Joseph  Lazar,  in  so  far  as  Thamar  Nazar  Shamier,  Jacob  Nazar  Shamier,  and 
Joseph  Nazar  Shamier  were  [87]  interested,  was  then  subject  to  the  control  and 
order  of  the  Court  of  the  Recorder  of  Bombay.  And  reciting  that  it  had  been 
agreed,  upon  the  treaty  for  the  marriage,  that  all  the  interest  and  expectant  pro- 
perty of  Thamar  Nazar  Shamier,  in  right  of  her  Mother,  or  otherwise,  in  the  estate 
of  Joseph  Lazar,  or  of  Catherine  Joseph  Lazar,  should  be  received  by  Jacob  Nazar 
Shamier  as  a  Trustee,  for  the  purposes  and  for  the  trusts,  in  respect  of  the  last- 
mentioned  property  therein  declared.  It  was  witnessed,  that  in  consideration  of 
the  intended  marriage,  and  in  the  execution  and  performance  of  his  trust  and  duty, 
as  the  acting  Executor  of  the  Will  of  Shamier  Sultan,  Nazar  Jacob  Shamier,  for 
himself  and  his  heirs,  Executors  and  Administrators,  covenanted  with  Jacob  Nazar 
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Shsmier,  and  his  Executors,  Administrators,  and  Assigns,  that  as  soon  as  the 
intended  marriage  should  have  taken  effect,  and  until  the  birth  of  a  child,  he, 
together  with  J(^n  Shamier,  or  otiher  the  Executors  of  the  Will  of  Shanxier 
Sultan,  and  the  survivor  of  them,  should  stand  possessed  of,  and  interested  in,  the 
principal  sum  of  20,000  star  pagodas,  in  trust  to  abide  the  provisions  and  dis- 
positions made  by  the  Will  of  Shamier  Sultan,  in  the  event  of  Thamar  Nazar  Shamier 
djing  without  issue  of  the  marriage.  And  that  so  soon  as  a  child  should  be  born  of 
the  marriage,  then  that  he,  and  also  John  Shamier,  or  the  survivor  of  them,  or  the 
Executors  or  Administrators  of  such  survivor  or  other,  the  representatives,  for  the 
time  being,  of  Shamier  Sultan,  should  pay  or  cause  to  be  paid  unto  Jacob  Nazar 
Shamier,  or  his  Executors  or  Administrators,  or  other  the  Trustees  or  Trustee  for 
the  time  being  of  that  Indenture,  the  said  20,000  star  pagodas,  and  all  such  ao- 
Guiaulations  of  interest  and  [88]  profit  as  should  have  been  made  thereupon  re- 
•pectively  from  the  date  thereof.  And  it  was  covenanted  and  agreed  by  all  the 
parties,  for  themselves  and  their  respective  Heirs,  Executors,  and  Administrators, 
and  declared  to  be  the  true  intent  of  the  parties,  that  as  well  all  the  property, 
interest,  and  expectancy  of  Thamar  Nazar  Shamier,  in  or  to,  or  forthcoming,  or  to 
be  derived  from  the  estate  of  her  maternal  Grandfather,  Joseph  Lazar,  or  the  estate 
of  her  maternal  Grandmother,  Catherine  Joseph  Lazar,  as  also  the  whole  and  every 
part  of  the  sum  of  20,000  star  pagodas,  when  the  same  or  any  part  thereof  should, 
after  the  birth  of  a  child  of  the  marriage,  be  paid  from  the  estate  of  Shamier  Sultan 
to  the  Trustees ;  should  be  subject  to  and  received,  holden,  paid,  and  applied  upon 
and  for  the  trusts,  intents,  and  purposes  therein  declared,  and  the  provisions  therein 
made  concerning  the  same:  viz.,  upon  trust  that  Jacob  Nazar  Shamier,  or  his 
Executors  or  Administrators  forthwith,  or  as  soon  as  conveniently  and  practicably 
might  be  after  the  said  intended  marriage,  should,  by  the  ways  and  means  therein 
mentioned,  get  in  and  receive  the  distributive  share  or  shares  of  the  said  Thamar 
Nazar  Shamier,  of  and  in  the  estates  of  Joseph  Lazar  and  Catherine  Joseph  Lazar 
respectively.  And  upon  trust  when  and  so  soon  as  the  sum  of  20,000  star  pagodas, 
and  also  the  monies  and  property  last  thereinbefore  referred  unto,  as  receivable 
from  the  estates  of  Joseph  Lazar  and  Catherine  Joseph  Lazar,  should  be  received,  to 
lay  out  and  invest,  and,  from  time  to  time,  to  keep  invested  in  the  name  of  Jacob 
Nazar  Shamier,  or  in  the  name  or  names  of  the  Trustee  or  Trustees  for  the  time 
being,  the  whole  of  the  same  monies  and  funds,  in  the  purchase,  or  on  the  mortgage 
of  real  property  within  the  [89]  limits  of  Madras,  or  on  the  pledge  of  jewels  or  other 
valuable  personal  property,  or  in  the  public  securities  of  some  or  one  of  the  British 
Governments  in  India,  as  by  the  Trustees,  for  the  time  being,  should  be  considered 
most  eligible  and  expedient,  and  to  vary,  exchange,  or  renew  all,  or  any  of  such 
property,  or  securities,  from  time  to  time,  as  there  should  be  occasion;  and  to 
receive  such  rents,  issues,  and  profits,  and  also  such  dividends,  interest,  and  pro- 
ceeds as  they  should  respectively  become  due  and  be  receivable,  and  pay  unto  Thamar 
Nazar  Shamier,  or  permit  her  to  receive  during  her  natural  life,  the  whole,  or  a 
competent  and  sufficient  part  of  the  same  rents,  issues,  dividends,  interest,  profits, 
and  proceeds,  to  the  intent  that  the  same  might  be  applied,  in  so  far  as  should  be 
needful,  for  the  maintenance  of  her,  and  of  such  children,  if  any,  as  should  be  of 
the  intended  marriage,  independently  of  the  control,  debts,  or  engagements  of 
Stephen  Lazar,  her  intended  Husband :  and  after  her  decease ;  upon  trust  to  stand 
possessed  of  the  same,  for  the  benefit  of  such  persons,  in  such  portions,  manner,  and 
form,  and  payable  at  such  times  as  she  by  any  Deed,  instrument,  or  writing,  or  by 
her  last  Will  and  testament  in  writing,  or  any  writing  purporting  to  be,  or  in  the 
nature  of  her  last  Will  to  be  subacribed  by  her  in  the  presence  of,  and  to  be  attested 
by  two  or  more  credible  witnesses,  should  give,  dispose  of,  limit,  appoint,  or  bequeath 
the  same;  and  for  want  of  such  gift,  disposition,  limitation,  appointment,  or 
bequest :  upon  trust  to  stand  possessed  thereof,  for  all  such  children,  or  only  child, 
ai  should  be  of  the  intended  marriage,  equally  if  more  than  one,  and  if  but  one, 
then  for  that  one ;  to  be  payable  to  sons  at  twenty-one,  and  to  daughters  at  twenty- 
one,  or  day  of  marriage,  which  should  first  happen,  [90]  with  trusts  for  maintenance 
and  education :  and  in  case  of  failure  of  all  such  issue  or  their  death,  under  twenty- 
one,  to  be  distributed  according  to  the  Statute  of  Distributions  among  the  then  next 
of  kin  of  Thamar  Nazar  Shamier.     And  it  was  thereby  declared  to  be  the  under- 
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standing  and  agreement  of  the  parties,  that  after  the  solemnization  of  the  marriage 
between  Stephen  Lazar  and  Thamar  Nazar  Shamier,  and  until  a  child  of  such  mar- 
riage should  be  born,  Nazar  Jacob  Shamier,  and  the  representatives  for  the  time  being 
of  Shamier  Sultan,  should  pay  and  apply  the  interest  and  proceeds  which  might  bj 
them  be  derived  of,  from,  or  in  respect  of  the  aforesaid  sum  of  20,000  star  pagodas, 
towards  and  for  the  occasions  of  Stephen  Lazar  and  Thamar  Nazar  Shamier,  in  so 
far  as  might  be  consistent  with  the  Will  of  Shamier  Sultan,  and  that  if  Thamar 
Nazar  Shamier  should  depart  this  life  without  issue  of  the  marriage,  then  Nazar 
Jacob  Shamier  and  the  representatives,  for  the  time  being,  of  Shamier  Sultan  should 
apply  the  monies,  funds,  and  securities  according  to  the  directions  and  provisions 
contained  in  the  Will  of  Shamier  Sultan.  And  it  was  further  covenanted  and 
agreed  by  and  between  all  the  parties,  and  declared  to  be  their  intent  and  meaning, 
that  Jacob  Nazar  Shamier  and  his  Executors  and  Administrators,  and  the  Trustees, 
for  the  time  being,  of  the  trust  premises,  at  their  or  his  discretion,  as  to  all  or  any 
part  or  parts  of  the  rents,  issues,  dividends,  interest,  proceeds,  or  profits  which  should, 
from  time  to  time,  arise  or  be  made  from  the  several  sums  of  12,000,  and  8000 
pagodas,  or  any  parts  or  part  thereof,  or  from  the  monies  or  funds  to  be  derived 
from  the  estates  aforesaid ;  or  which  might  be  invested  and  which  should  not  have 
been  by  the  Trustees  applied  [91]  for  or  towards  the  trust  purposes  thereinbefore 
mentioned,  should  lay  out  and  invest  the  same  in  the  purchase  of  any  houses, 
buildings,  or  lands  within  the  limits  of  Madras,  or  by  way  of  mortgage  upon  any 
such  property,  or  by  way  of  pledge  upon  jewels  or  other  valuable  articles,  and  that 
all  such  houses,  lands,  buildings,  securities,  and  property,  when  purchased  or 
'  accepted  by  way  of  mortgage  or  pledge,  should  be  subject  in  all  respects  to  the  same 
trusts  as  those  thereinbefore  declared,  to  which  the  principal  funds  or  securities 
from  which  such  rents,  issues,  dividends,  interest,  profits,  and  proceeds  might  have 
arisen,  were  by  that  Indenture  subjected  to.  And  in  the  Indenture  was  contained 
a  provision  for  the  appointment  of  a  new  Trustee  in  the  room  of  Jacob  Nazar 
Shamier,  if  he  should  die  or  desire  to  be  discharged,  or  should  refuse  to  act  before 
the  trusts  of  the  Indenture  had  been  fully  performed. 

The  marriage  was  accordingly  solemnized,  and  there  was  issue  three  children, 
who  were  living  at  the  period  of  the  institution  of  the  suit  out  of  which  the  present 
appeal  arose. 

In  the  month  of  April,  1819,  no  part  of  the  principal  sum  of  20,000  star  pagodas 
having  been  paid  by  Nazar  Jacob  Shamier  to  Jacob  Nazar  Shamier,  the  Trustee  of 
the  settlement,  and  there  being  an  arrear  of  interest  due  from  Nazar  Jacob  Shanxier  in 
respect  thereof,  he  agreed  to  secure  the  payment  of  such  principal  sum  and  interest 
to  the  Trustee  upon  the  trusts  of  the  settlement,. by  a  mortgage  of  the  aforesaid 
villages  of  Noombul  and  Pooliumbut,  together  with  the  Bungalow  and  other  ap- 
purtenances, and  the  mansion-house  in  Black  Town,  and  other  houses  and  premises 
in  Madras,  part  of  the  Testator,  Shamier  Sultan's,  estate;  [92]  and  accordingly  a 
mortgage-deed,  bearing  date  the  20th  of  April,  1819,  was  executed  by  Nazar  Jacob 
Shamier,  which  was  as  follows : — "  To  all  to  whom  these  presents  shall  come,  whereas, 
by  an  Indenture  of  Settlement  bearing  date  the  15th  of  February,  1811,  made  and 
entered  into  previous  to  the  marriage  of  Thamar  Nazar  Shamier,  spinster,  with 
Stephen  Lazar,  it  was  by  the  said  Indenture  recited,  that  Shamier  Sultan,  formerly 
of  Madras,  deceased,  did  in  his  lifetime  in  and  by  his  last  Will  and  testament,  written 
in  the  Armenian  language,  bearing  date  the  12th  of  May,  1797,  give  and  bequeath 
unto  the  said  Thamar  Nazar  Shamier,  two  sums  of  6000  pagodas,  amounting  in  the 
whole  to  the  sum  of  12,000  pagodas,  which  together  with  interest  accrued  due  thereon, 
up  to  the  day  of  the  execution  of  the  said  deed,  amounted  to  20,000  star  pagodas,  and 
further  reciting,  as  therein  is  recited,  and  by  the  said  Indenture  of  Settlement  it 
was  covenanted  and  agreed,  on  the  part  of  the  said  Nazar  Jacob  Shamier,  as  Executor 
of  the  Will  of  the  said  Shamier  Sultan,  that  when  and  as  soon  as  the  said  recited 
marriage  between  the  said  Stephen  Lazar  and  Thamar  Nazar  Shamier  should  take 
effect,  and  until  the  birth  of  a  child  of  the  said  marriage,  that  he,  the  said  Nazar 
Jacob  Shamier,  should  stand  possessed  of  and  interested  in  the  said  several  principal 
sums  of  6000  and  6000  pagodas,  amounting,  together  with  interest  aforesaid,  to 
the  sum  of  20,000  pagodas,  upon  the  trusts,  and  to  and  for  the  uses  in  and  by  the 
said  Indenture  of  Settlement  declared ;  and  that  so  soon  as  a  child  should  be  born 
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of  the  said  intended  marriage,  then  that  the  said  Nazar  Jacob  Shamier,  or  his 
survivor,  or  the  Executors  or  Administrators  of  such  survivor,  or  other  the  re- 
presentatives for  the  [93]  time  being  of  the  said  Shamier  Sultan,  deceased,  should 
well  and  truly  pay  or  cause  to  be  paid  unto  Jacob  Nazar  Shamier,  the  Trustee 
appointed  in  and  by  the  said  Deed  of  Settlement,  the  said  several  sums  therein  and 
hereinbefore  particularly  mentioned,  amounting  in  the  whole  to  the  sum  of  20,000  star 
pagodas,  and  all  such  accumulation  of  interest  and  profit  as  should  have  been  made 
thereon,  previous  to  the  date  of  the  said  Deed,  in  trust,  to  be  applied  by  him  the  said 
Jacob  Nazar  Shamier  as  such  Trustee  to  the  uses  expressed  and  declared  in  and  by 
the  said  Deed  of  Settlement ;  And  vhereas  the  time  limited  by  the  said  Deed  of  Settle- 
ment for  the  payment  of  the  said  sum  of  20,000  star  pagodas  has  long  since  elapsed, 
sod  the  said  Nazar  Jacob  Shamier,  as  sole  acting  Executor  of  the  Will  of  the  said 
Shamier  Sultan,  has  on  his  part  failed  in  the  performance  of  the  stipulation  and 
conditions,  expressed  in  and  by  the  said  Deed  of  Settlement,  and  hath  not  as  yet  paid 
the  said  sum  of  20,000  pagodas  into  the  hands  of  the  said  Jacob  Nazar  Shamier,  the 
Trustee  appointed  in  and  by  the  said  Deed  of  Settlement;  Now  these  presents  witness, 
that  the  said  Nazar  Jacob  Shamier,  for  and  in  consideration  of  the  said  sum  of 
20,000  pagodas,  now  justly  due  and  owing  by  him  as  the  Executor  of  the  said 
Shamier  Sultan,  and  which  doth  of  right  belong  to  the  said  Thamar  Nazar  Shamier, 
subject  to  the  trusts  expressed  in  the  said  Deed  of  Settlement,  hath  mortgaged, 
assigned,  transferred,  and  set  over  to  the  said  Jacob  Nazar  Shamier,  and  by  t^ese 
presents  doth  mortgage,  assign,  transfer,  and  set  over  to  the  said  Jacob  Nazar 
Shamier,  as  such  Trustee  as  aforesaid,  the  following  landed  property  (that  is  to 
say):  the  villages  of  Noombul  and  Pooliimibut,  the  family  house  of  the  [94]  late 
Shamier  Sultan,  situated  in  the  Armenian  Street  in  the  Black  Town  of  Madras, 
and  No.  8,  the  ground  situated  on  the  south  side  of  the  said  family  house,  facing 
on  the  east  the  Armenian  Street,  and  on  the  south  Errabauly  Street,  the  house 
situated  on  the  south  side  of  the  said  family  house  facing  towards  the  said  Erra- 
bauly Street  No.  27,  the  house  No.  105  situated  in  the  Armenian  Street,  and  occupied 
by  Mr.  Jacob  Arathoon,  and  the  house  No.  26  in  Errabauly  Street  now  occupied 
l^  D.  Sherriman,  Esq.,  to  have  and  to  hold  'the  said  villages,  ground,  and  houses 
respectively,  with  the  rents,  issues,  and  profits  thereof,  unto  him  the  said  Jacob 
Nazar  Shamier  as  such  Trustee  as  aforesaid,  or  unto  such  other  person,  or  persons 
as  shall  or  may,  from  time  to  time,  hereafter  be  appointed  Trustee  or  Trustees  of 
the  said  hereinbefore  recited  Deed  of  Settlement,  until  by  receipt  of  the  rents,  issues, 
and  profits  thereon,  the  said  sum  of  20,000  star  pagodas,  and  all  interest  now  due  or 
hereafter  to  grow  due  thereon,  shall  be  fully  paid  and  satisfied,  and  no  longer. 

Upon  the  execution  of  the  above  mortgage-deed,  Nazar  Jacob  Shamier  delivered 
over  to  the  Respondent,  Stephen  Lazar  (Jacob  Nazar  Shamier,  the  Trustee,  being  at 
the  time  a  lunatic),  the  Perwannah  by  which  the  revenues  of  the  villages  were 
assigned  by  the  Nawab  Wallajah,  and  certain  acknowledgments  by  the  English 
Government,  of  the  right  of  the  Shamier  Sultan  to  such  villages  under  such  grant, 
and  the  Respondent  held  such  documents  and  the  mortgage-deed  until  the  appoint- 
ment of  Stephen  Narcis  to  be  a  Trustee  of  the  Settlement;  but  Nazar  Jacob  Shamier, 
as  such  acting  Executor  of  Shamier  [95]  Sultan,  continued  in  possession  of  the 
village  and  other  mortgage  premises. 

In  the  month  of  February,  1821,  the  whole  of  the  principal  sum  being  unpaid, 
and  all  the  interest  thereon  from  the  date  of  the  mortgage,  the  Appellants,  Stephen 
Lazar,  and  Thamar  Stephen  Lazar,  his  Wife,  and  their  children,  Lazar  Stephen 
Lazar,  Heripsimah  Stephen  Lazar,  and  Nazar  Stephen  Lazar,  by  the  Appellant, 
Stephen  Lazar,  their  Father  and  next  friend,  filed  a  bill  in  the  Supreme  Court  at 
Madras,  on  the  Equity  side,  against  Nazar  Jacob  Shamier,  Jacob  Nazar  Shamier, 
John  Shamier  (as  one  of  the  surviving  Executors  who  had  intermeddled  with  the 
estate  of  Shamier  Sultan),  and  Joseph  Nazar  Shamier,  and  against  Chinna  Tambi 
Moodely  (as  claiming  some  lien  in  equity  upon  the  houses  and  premises  at  Madras, 
part  of  the  estat«  of  Shamier  Sultan,  comprised  in  the  aforesaid  mortgage  deed  of 
1819,  by  force  of  the  possession  of  some  title-deeds,  deposited  in  his  hands  by  Nazar 
Jacob  Shamier)  for  an  account  and  payment  of  what  was  due  for  principal  and 
interest  on  the  above  legacy,  and  that  the  same  might  be  secured  in  Court  upon  the 
trusts  of  the  Settlement,  and  if  necessary,  for  a  foreclosure  and  sale  of  the  villages 
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and  other  mortgaged  premises,  and  that  l^e  deficiency  of  such  sale,  if  any,  might 
be  made  good  by  the  Executors,  or  out  of  the  general  assets  of  the  Testator,  Shamier 
Sultan ;  and  to  remove  Jacob  Nazar  Shamier  from  being  a  Trustee  of  the  said 
Settlement,  upon  the  ground  of  his  incapacity  to  act. 

In  January,  1823,  one  Chinna  Tambi  Moodely  obtained  judgment  at  law  by 
confession  in  the  Supreme  Court  at  Madras,  on  the  Plea  side,  against  Nazar  Jacob 
Shamier,  and  Joseph  Nazar  Shamier,  for  two  [96]  several  sums  of  49,000  and  3880 
pagodas  and  costs,  the  amount  of  the  penalties  of  two  Bonds  of  Nazar  Jacob  Shamier 
and  Joseph  Nazar  Shamier;  and  about  the  same  time,  John  De  Fries  and  Co.  of 
Madras,  also  obtained  judgment  in  the  Supreme  Court,  on  the  Plea  side,  against 
Jacob  Nazar  Shamier  and  Joseph  Nazar  Shamier  for  26,000  pagodas,  the  penalty  of 
another  Bond,  and  costs  which  they  subsequently  assigned  to  Chinna  Tambi  Moodely. 

Being  thus  in  possession  of  these  judgments  against  the  Shamiers,  Chinna  Tambi 
Moodely  sued  out  of  the  Supreme  Court  at  Madras  two  writs  of  fieri  faciat  for  their 
several  amount.  Both  writs  were  in  the  ordinary  form,  commanding  the  Sheriff 
to  levy  of  the  houses,  lands,  debts,  and  other  effects,  real  and  personal,  of  Jacob 
Nazar  Shamier,  and  Joseph  Nazar  Shamier,  within  the  jurisdiction  of  the  Supreme 
Court,  the  amount  of  the  penalties  of  the  Bonds. 

Pending  the  execution  of  these  writs,  and  on  the  3rd  of  June,  1823,  the  Appel- 
lants obtained  an  Order  niti  in  the  cause  already  instituted  by  them  against  the 
Shamiers,  and  Chinna  Tambi  Moodely,  to  restrain  the  Sheriff  from  selling  or  dis- 
posing of  the  villages,  houses,  and  premises  comprised  in  the  above-mentioned  In- 
denture of  Marriage  Settlement,  and  Assignment  of  mortgage  until  the  final  hearing 
of  the  cause. 

The  cause  did  not  come  on  to  be  heard  until  April,  1826,  previous  to  which 
Jacob  Nazar  Shamier  died,  having  by  his  Will  appointed  Nazar  Jacob  Shamier  his 
Executor,  against  whom  the  suit  was  duly  revived,  but  he  having  made  default  in 
appearing,  the  Plaintiffs  were  allowed  to  take  such  decree  against. him  as  tliey  could 
abide  by ;  the  Bill  being  taken  pro  eonfesso  against  Joseph  Nazar  Shamier ;  but  as 
against  the  [97]  Defendant,  John  Shamier,  who  it  appeared  had  not  acted  in  the 
trusts  of  Shamier  Sultan's  Will  after  the  date  of  the  Settlement  of  the  15th  of 
February,  1814,  and  as  against  Chinna  Tambi  Moodely,  the  Bill  and  also  the  Order 
niti  of  the  3rd  of  June,  1823,  was  dismissed  with  costs. 

By  Indenture  bearing  date  the  20th  of  July,  1826,  made  in  pursuance  of  the 
powers  contained  in  the  Appellant's  Marriage  Settlement,  Stephen  Narcis  was 
appointed  a  Trustee  in  the  room  of  Jacob  Nazar  Shamier,  deceased. 

By  an  Indenture  of  release  and  assignment,  of  the  21st  of  July,  1826,  made  and 
executed  by  Nazar  Jacob  Shamier  of  the  one  part,  and  Stephen  Narcis  as  such 
Trustee  of  the  other  part,  reciting  the  mortgage  deed  of  the  20th  of  April,  1819,  and 
that  there  was  then  due  and  owing  to  Stephen  Narcis,  as  substituted  Trustee  of 
the  settlement,  upon  the  mortgage  security,  the  principal  sum  of  20,000  pagodas, 
and  all  interest  from  the  date  of  the  mortgage ;  and  further  stating  the  bill  and  the 
decree  nisi  obtained  in  the  Supreme  Court-  against  Nazar  Jacob  Shamier,  and  that 
the  Appellants  had  consented  to  abandon  and  discontinue  the  suit  against  him, 
upon  condition  that  he  would  for  ever  foreclose  and  debar  himself  of  all  equity  of 
redemption,  in  the  villages  of  Noombul  and  Pooliumbut,  and  the  houses  and  other 
property  comprised  in  the  mortgage  deed  to  and  in  favour  of  Stephen  Narcis,  upon 
the  trusts  of  the  Marriage  Settlement,  Nazar  Jacob  Shamier,  for  the  consideration 
therein  mentioned,  which  he  had  agreed  to  do,  released  and  assigned  all  his  estate 
and  equity  of  redemption  in  the  aforesaid  villages,  with  the  appurtenances,  together 
with  the  houses  and  other  property  comprised  in  the  [98]  mortgage  deed  of  April, 
1819,  to  Stephen  Narcis  as  Trustee  upon  the  trusts  of  such  Marriage  Settlement  for 
the  Appellants ;  and  at  the  same  time  and  by  a  separate  instrument  the  Appellants 
executed  a  general  release  to  Nazar  Jacob  Shamier  from  all  demands. 

In  consequence  of  the  above  suit  having  been  dismissed  as  against  Chinna  Tambi 
Moodely,  he  on  the  22nd  of  July,  1826,  proceeded  to  sue  out  another  writ  of  fieri 
facias  against  the  goods  and  chattels  of  Nazar  Jacob  Shamier  and  Joseph  Nazar 
Shamier  within  the  jurisdiction  of  the  Supreme  Court  of  Madras. 

On  the  24th  of  the  same  month  the  Sheriff  made  a  return  both  to  the  writ  issued  at 
the  suit  of  De  Fries  and  Co.,  and  also  to  that  last  mentioned,  in  which  he  enumerated 
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amongst  the  property  seized  both  the  houses  in  Black  Town  and  the  two  villages  of 
Noombul  and  Pooliumbut,  the  property  of  the  Shamier  Sultan.  On  the  28th  of 
July,  1826,  Nazar  Jacob  Shamier,  for  himself,  and  as  Executor  of  Jacob  Nazar 
Shamier  and  Joseph  Nazar  Shamier,  gave  notice  to  the  Sheriff  that  the  aforesaid 
villages  were  not  their  property,  nor  were  they  in  any  manner  interested  therein, 
nor  were  they  the  estate  of  Jacob  Nazar  Shamier  deceased ;  and  on  the  next  day  the 
Appellants  and  Stephen  Narcis  gave  notice  to  the  Sheriff  that  the  villages  were  not 
the  property  of  the  Defendants  named  in  the  writs  of  fieri  facias,  nor  had  any  or 
either  of  them  any  title  to  and  interest  therein,  and  required  him  to  withdraw  his 
notices  of  sale  thereof,  and  to  remove  his  seals  and  Peons ;  and  notice  to  the  same 
effect  was  advertised  in  the  Commercial  Circulator  Newspaper. 

Chinna  Tambi  Moodely,  and  Palava  Seva  Chocalingum  Moodely,  and  Rama 
Samy  Naik  having,  however,  given  [99]  two  Bonds  of  indemnity  to  the  Sheriff, 
against  all  damages  he  might  incur  by  reason  of  seizing  or  selling  the  villages,  the 
Sheriff,  on  the  8th  of  August,  1826,  put  up  the  villages  of  Noombul  and  Pooliumbut 
to  auction,  and  Colla  Ragava  Chitty  (the  Respondent),  acting  as  the  Agent  of 
Chinna  Tambi  Moodely,  was  declared  the  purchaser  thereof  at  the  price  of  11,860 
pagodas. 

The  Appellants  and  their  Trustee  being  at  the  time  of  such  sale  in  possession 
of  the  villages  and  premises,  and  in  receipt  of  the  revenues,  insisted  that  the  sale  was 
altogether  invalid,  and  refused  to  give  up  possession  of  any  part  of  the  property. 

The  Respondent,  after  some  preliminary  proceedings  in  the  Zillah  Court  of 
Chingleput,  filed  his  plaint  in  the  Central  Provincial  Court  against  the  Appellants 
for  the  recovery  of  the  villages,  and  the  revenues  from  the  time  of  the  sale  in  the 
month  of  August,  1826. 

To  this  plaint  the  Appellants  appeared  and  put  in  their  answer,  and  therein, 
after  stating  their  title  under  the  Will  of  Shamier  Sultan,  and  the  several  deeds  of 
mortgage  and  release  above  mentioned,  they  insisted,  that  the  Sheriff  of  Madras  had 
no  right  to  interfere  with  the  villages  in  question,  which  were  not  within  the 
jurisdiction  of  the  Supreme  Court  of  Madras,  and  were  not  and  never  had  been  the 
property  of  the  persons  against  whom  the  several  writs  of  execution  had  been  issued, 
and  that  the  Respondent,  claiming  under  a  Bill  of  sale  made  by  the  Sheriff,  had  no 
right  or  title  as  against  the  Appellants  to  the  villages. 

The  cause  having  come  on  to  be  heard  before  the  Court,  a  decree  was  made  on  the 
Slst  of  July,  1830,  whereby  the  Court  declared,  for  the  reasons  therein  [100]  set 
forth,  that  the  sale  of  the  villages  of  Noombul  and  Pooliumbut,  with  their  appurte- 
nances, by  the  Sheriff  to  the  Respondent,  was  unjustifiable,  and  dismissed  the  Re- 
spondent's suit  with  costs. 

From  this  decision  the  Respondent  appealed  to  the  Sudder  Dewanny  Adawlut, 
and  that  Court,  on  the  8th  of  April,  1833,  reversed  the  decree  of  the  Centre  Pro- 
Tincial  Court  of  the  Slst  of  July,  1830,  and  adjudged,  that  possession  of  the  villages 
of  Noombul  and  Pooliumbut  should  be  given  to  the  Respondent,  and  that  the  Appel- 
lants should  make  good  to  the  Respondent  the  mesne  profits  accrued  from  the  villages 
from  the  18th  of  August,  1826,  and  pay  all  the  costs  incurred  both  in  that  Court 
and  in  the  Centre  Provincial  Court. 

On  the  15th  of  July,  1833,  the  Appellants  petitioned  the  Sudder  Dewanny 
Adawlut  to  review  their  decree,  which  the  Court  refused. 

The  Appellants,  feeling  themselves  aggrieved  by  such  proceedings,  appealed  to 
His  Majesty  in  Council,  and  submitted,  that  the  decree  of  the  Sudder  Dewanny 
Adawlut  ought  to  be  reversed,  and  the  decision  of  the  Centre  Provincial  Court 
affirmed,  for  the  following  reasons: — 

I.  Because  the  Respondent  claimed  the  villages  and  premises  under  a  Bill  of 
sale  made  by  the  Sheriff  of  Madras,  under  the  writs  of  execution  of  the  22nd  of  July, 
1826,  issued  out  of  the  Supreme  Court  of  Madras,  whereby  the  Sheriff  was  com- 
manded, that  of  the  goods  and  chattels  of  Nazar  Jacob  Shamier  and  Joseph  Nazar 
Shamier,  within  the  jurisdiction  of  that  Court,  and  of  the  goods  and  chattels  of 
Jacob  Nazar  Shamier  and  Joseph  Nazar  Shamier,  within  the  same  jurisdiction,  he 
should  cause  to  be  made  the  sums  of  [101]  money  in  such  writ  mentioned.  And  it 
was  admitted,  that  such  villages  and  premises  were  not  within  the  jurisdiction  of  the 
said  Court,  and  the  Plaintiff  did  not  prove  that  the  same  were  the  property  of  the 
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said  several  persons  or  any  of  them ;  or  that  they,  or  any  of  them,  ever  had  posses- 
sion thereof,  except  the  said  Nazar  Jacob  Shamier,  as  Executor  of  Shamier  Sultan, 
and  as  part  of  the  estate  of  Shamier  Sultan,  and  did  not  prove  that  the  Sheriff 
had  any  right  to  interfere  with  the  possession  of  such  villages,  or  could  make  any 
legal  title  thereto. 

II.  Because  the  villages  were  not  the  property  of  Nazar  Jacob  Shamier,  Jacob 
Nazar  Shamier,  and  Joseph  Nazar  Shamier,  or  any  of  them,  but  the  same,  or  the 
revenues  thereof,  were  the  estate  of  Shamier  Sultan,  subject  to  the  payment  of  his 
legacies,  and  were  legally  vested  in  the  Trustee  of  the  Settlement  of  the  I5th  of 
February,  1814,  for  the  Appellants  and  their  issue,  as  a  security  for,  or  in  satis- 
faction of,  the  legacy  given  by  Shamier  Sultan  to  the  Appellant,  Thamar  Lazar, 
and  upon  the  trusts  of  that  settlement. 

III.  Because,  if  the  villages  and  premises  had  been  the  property  of  the  several 
Defendants  named  in  the  writs  of  execution,  which  they  were  not,  yet  the  same  were 
not  within  the  jurisdiction  of  the  Supreme  Court  of  Madras,  and  the  Sheriff  could 
not  take  the  same  in  execution  under  the  aforesaid  writs,  nor  make  any  legal,  valid, 
or  effectual  sale  thereof. 

IV.  Because,  even  if  the  villages  had  been  the  property  of  Nazar  Jacob  Shamier, 
Jacob  Nazar  Shamier,  and  Joseph  Nazar  Shamier,  and  had  been  within  the  juris- 
diction of  the  Court,  yet  under  the  writs  of  execution  against  the  goods  and  chattels 
of  the  several  persons,  the  Sheriff  was  not  authorized  to  seize  [102]  lands  and  houses, 
and  could  not  make  a  legal  title  to  the  above-mentioned  villages  and  premises. 

On  the  part  of  the  Respondent,  however,  it  was  contended,  that  the  decree  ap- 
pealed from  ought  to  be  affirmed,  for  the  following  reasons:  — 

I.  Because,  even  if  the  villages  in  question  had  originally  formed  part  of  the 
general  assets  of  Shamier  Sultan,  who  died  about  1797,  there  was  sufficient  evidence 
that  they  were  the  private  property  of  Nazar  Jacob  Shamier,  or  of  him  and  Joseph 
Nazar  Shamier,  and  were  liable  to  be  t«ken  in  execution  for  their  debts,  no  Creditor 
or  Legatee  of  Shamier  Sultan,  having  taken  any  legal  steps  for  payment,  and  there 
being  evidence  that  the  claims  of  the  Appellants  for  their  legacy  had  long  been 
liquidated. 

II.  Because  the  mortgage  deed  of  the  20th  of  April,  1819,  was  executed  with  a 
view  to  defeat  the  Creditors  of  Nazar  Jacob  Shamier,  and  without  consideration, 
and  was  fraudulent  and  void,  a  point  which  must  have  been  substantially  decided 
in  the  Supreme  Court  of  Madras,  when  the  present  Appellants  in  vain  attempted  to 
prevent  the  sale  of  that  property  to  which  the  Respondent  acquired  title  under  the 
execution. 

Sir  William  FoUett,  K.C.,  and  Mr.  Teed,  for  the  Appellants. — The  whole  question 
in  this  case  turns  on  the  right  of  the  respective  parties  to  the  villages  of  Noombul 
and  Pooliumbut.  It  is  clear,  that  they  both  were  the  property  of  Shamier  Sultan, 
and  were  never  the  property  of  the  Defendants,  the  Shamiers,  in  the  suits  in  the 
Supreme  Court.  The  Will  is  recited  in  the  Marriage  Settlement,  and  that  instru- 
ment having  [103]  been  proved  in  the  suits,  is  notice  to  the  Sheriff  of  Madras  of  the 
equity  at  least  of  the  Appellants'  title.  The  Sheriff  had  no  right  or  power,  therefore, 
to  sell  the  villages  under  the  execution  issued  in  those  suits.  The  vendee  of  the 
Sheriff  can  have  no  title  to  the  possession  until  he  has  shown  that  they  were  the  pro- 
perty of  the  Defendants  in  one  or  the  other  of  the  actions.  There  is  no  pretence 
for  saying  that  it  was  joint  property,  or  even  that  it  was  the  property  of  either  of 
the  parties  in  those  suits.  The  proceedings  are  irregular  throughout;  the  writ 
under  which  the  sale  took  place  did  not  command  the  Sheriff  to  sell  lands  at  all, 
but  only  "  the  goods  and  chattels  of  the  parties  within  the  jurisdiction  of  the 
Supreme  Court."  Then  the  lands  sold  were  not  within  the  jurisdiction  of  the 
Supreme  Court :  it  was  proved  at  the  trial,  and  uncontradicted,  that  they  were 
without  the  jurisdiction  of  the  Supreme  Court..  The  Charter  under  which  the 
Supreme  Court  was  constituted,  provides  that  the  Supreme  Court  shall  fix  certain 
limits  beyond  which  the  Sheriff  shall  not  be  compelled  or  compellable  to  go  in  person, 
or  by  his  Officers  or  Deputies  for  the  execution  of  any  process  of  the  said  Court 
(Madras  Charter,  Appendix  to  Strange's  Mad.  Rep.,  vol.  iii.,  p.  47). 

The  Charter  appoints  another  mode  in  which  the  process  may  be  executed,  that 
is,  by  a  special  warrant  directed  by  the  Chief  Justice  of  the  Supreme  Court  to  a 
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particular  Officer  under  certain  conditions;  but  in  this  case  nothing  of  the  kind 
was  done.  It  ia  clear,  therefore,  that  the  judgment  of  the  Sudder  Dewanny  Adawlut 
is  wrong,  that  the  vendee  of  the  Sheriff  has  no  title  to  these  lands,  and  consequently 
no  power  to  disturb  the  possession  of  the  Appellants. 

[104]  Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  for  the  Respondent. — There  is 
no  evidence  to  prove  that  the  Appellants  were  devisees  under  the  Will  of  the  Shamier 
Sultan :  the  probate  of  the  Will  was  never  produced  in  evidence,  and  without  it 
they  even  have  no  title  to  the  land  in  question,  except  under  the  mortgage,  which 
was  a  fraudulent  transaction ;  and  it  lies  on  the  other  side  to  prove  the  existance 
of  a  valuable  consideration  as  the  foundation  of  the  deed.  The  Supreme  Court  has 
a  personal  jurisdiction  everywhere  over  a  certain  class  of  persons  in  the  service 
eilJier  of  Her  Majesty  or  the  East  India  Company.  Nazar  Jacob  Shamier  and 
Joseph  Nazar  Shamier  were  inhabitants  of  Madras,  subject  to  the  jurisdiction,  and 
liable,  therefore,  to  be  sued  in  the  present  action.  The  Sudder  Dewanny  Adawlut 
recognizes  the  Sheriff  of  Calcutta  seizing  property  out  of  the  local  jurisdiction,  where 
a  party  has  made  himself  subject  to  the  jurisdiction  of  the  Supreme  Court  of  Calcutta. 
Anundchund  Rat  v.  Eishen  Mohun  Bunoja  (1  Ben.  Sud.  Dew.  Ad.  Rep.  115); 
Petumber  Ghose  v.  Ghureeb  Ollah  (ib.  167) ;  Gopee  Mohun  Thakoor  v.  Ramtunnoo 
Bote  (2  Ben.  Sud.  Dew.  Ad.  Rep.  19) ;  Raminder  Deo  Rai  v.  Roopnarain  Ghose  (ib. 
118);  Kithenmchttn  Bunhoojee  v.  Ramind'wr  Deb  Rat  (2  Ben.  Sud.  Dew.  Ad.  Rep. 
197);  Zumeeroodeen  y.  Rammohun  MvlUk  (3  Ben.  Sud.  Dew.  Ad.  Rep.  111). 

Sir  William  FoUett,  in  reply. — If  the  practice  has  been,  as  contended  by  the 
Respondents,  for  the  Sheriff  of  Madras  to  sell  lands  out  of  [106]  the  jurisdiction  of 
the  Supreme  Court  under  writs  of  execution,  directing  tiiem  to  seize  goods  and 
chattels  only  within  the  jurisdiction,  this  Court  cannot  uphold  such  a  practice:  the 
authority  of  the  Supreme  Court  is  prescribed  both  by  the  Act  of  Parliament  (39th 
and  40th  Geo.  III.  ch.  79j_sec.  2)  and  by  the  Charter.  With  regard  to  the  second 
point  it  was  for  the  Respondent  to  make  out  bis  title  that  he  has  a  right  to  possession. 

Lord  Denman. — Their  Lordships  in  this  case  have  had  to  consider  the  propriety 
of  the  judgment  of  the  Sudder  Dewanny  Adawlut  in  setting  up  a  Bill  of  Sale  to  the 
Respondent,  executed  by  the  Sheriff  who  had  taken  possession  under  certain  writs 
of  fieri  facias.  Two  very  important  questions  have  arisen  with  regard  to  the  juris- 
diction both  of  the  Sheriff  and  the  Court ;  there  certainly  is  a  great  peculiarity  in 
the  language  of  the  writ,  which  requires  him  to  seize  goods  and  chattels  within  the 
jurisdiction,  but  under  which  he  has  seized  lands  which  are  not  prima  facie  within 
the  jurisdiction  of  the  Supreme  Court,  and  it  is  doubtful  to  their  Lordships,  whether 
the  Sheriff  had  any  right  to  proceed  against  those  lands  which  it  seems  are  not 
within  the  jurisdiction  limited  to  the  Supreme  Court  by  the  Charter  of  the  King, 
but  within  the  Jaghire  of  the  Company;  but  their  Lordships  do  not  think  it 
necessary  to  enter  into  the  consideration  of  either  of  these  questions,  and  the  point 
not  necessarily  coming  before  them,  they  do  not  think  they  ought  to  volunteer  an 
opinion  upon  questions  of  such  magnitude.  Upon  the  other  part  of  the  case,  their 
Lordships  are  [106]  of  opinion,  that  the  Appellants  are  entitled  to  their  judgment. 

Without  entering  into  the  question  of  whether  the  mortgage  transaction  was 
fraudulent  or  not,  or  in  what  sense  and  to  what  extent  it  may  have  been  fraudu- 
lent, the  opinion  of  this  Court  proceeds  upon  its  being  generally  admitted  on  all 
hands,  that  the  Appellants  had  an  interest  in  the  property  in  question  under  the 
Will  of  Shamier  Sultan,  and  possessing  that  interest,  there  is  nothing  like  a  sufficient 
proof,  if  proof  could  have  been  produced,  that  they  were  in  any  way  divested  of  it : 
it  does  not  appear  indeed  how  they  could  be  divested  of  it,  for  though  the  female 
Appellant,  Thamar  Lazar,  might  before  marriage  have  released  her  right,  yet  her 
children  had  a  vested  interest  after  her  death,  and  after  the  Settlement  no  payment 
could  have  been  made  which  would  have  extinguished  the  interest  of  all  the  parties. 

It  appears,  that  the  possession  was  changed  in  the  year  1826,  because  that  is  the 
period  to  which  the  Bill  of  sale  relates.  But  that  was  only  a  transfer  of  the  same 
estate  from  one  Trustee  to  another,  and  could  in  no  degree  alter  or  vary  the  rights 
of  the  Appellants.  With  respect  to  the  charge  of  fraud,  their  Lordships  do  not  feel 
it  necessary  to  give  any  opinion,  as  they  are  not  satisfied  that  the  interest  which 
was  originally  created  by  the  Will  of  Shamier  Sultan  has  been  extinguished  by 
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payment  to  the  Appellants,  and  in  that  view  of  the  case  they  are  of  opinion,  that  the 
Appellants  had  an  interest  which  the  creditors  of  the  Shamiers  had  no  right  to 
possess  themselves  of — their  Lordships  feel  bound  to  say,  that  the  seizure  and  the  sale 
have  for  that  reason  been  improper. 

We  think,  therefore,  that  the  Judgment  of  the  [107]  Sudder  Dewanny  Adawlut 
must  be  reversed,  and  the  original  judgment  of  the  Provincial  Court  be  revived  ; 
and  we  not  only  relieve  the  Appellants  from  paying  costs,  but  give  them  their  costs 
in  the  second  instance,  and  their  costs  of  appeal  here. 


[108]  ESHWUNT  ROW  THORAT  DINKUR  "ROVl ,—AppeUarU ;  NILLOBA  and 
JOTEEBA  TB.O^k'Y,— Respondents*  [Dec.  17,  1838]. 

On  appeal  from  the  Sudder  Dewanny  Adatolwt  at  Bombay. 

The  Sudder  Dewanny  Adawlut  of  Bombay  have  no  jurisdiction  to  entertain 
an  appeal  from  a  decision  of  the  Collector  or  Commissioner  appointed  to 
adjust  the  claims  of  Jaghiredars,  which  is  final,  if  delivered  before  the 
promulgation  of  B<Hn.  Reg.  xzix.  of  1827. 

Eshwunt  Row  Thorat  Dinkur  Row  (the  Appellant)  was  Jaghiredar  of  the  village 
of  Yirgow  Dahu-jee,  etc.,  in  the  Pergunnah  Akol6,  (Mokassa),  held  on  the  tenure  of 
military  service.  In  1818,  the  Peishwa  having  been  expelled  from  the  Deccan,  the 
British  Government  was  established  in  that  District,  and  the  whole  of  the  property 
of  the  Enamandars,  as  well  as  of  the  Jaghiredars  and  Wattundars,  was  sequestrated  ; 
and  80  continued  until  the  year  1819,  when  the  Honorable  Mr.  Elphinstone,  having, 
by  order  of  the  Government,  examined  into  the  state  of  the  Wattundars'  rights,  gave 
orders  to  the  Malkuree  and  Mamlutdar,  or  chief  authority  in  the  District,  to  release 
the  estates  of  the  Jaghiredars  and  Wattundars. 

In  consequence  of  these  Orders,  a  petition  was  presented  by  the  whole  Thorat 
tribe,  praying  for  a  continuance  of  their  Jaghires  and  Mokassa,  which  they  [109] 
had  held  and  enjoyed  for  a  long  time,  the  result  of  which  was,  that  the  Jaghires, 
Wattuns,  and  Mokassas  were  given  to  all  their  elders,  and  the  Appellant  was  put  in 
possession  of  the  village  of  Virgow  Dahu-jee,  from  the  revenues  of  which  the  Respond- 
ents were  declared  entitled  to  receive  Rs.  4100  annually,  on  account  of  their  Jaghires. 
For  two  years  the  Respondents  received  their  share,  when  the  Appellant  claiming  to 
be  entitled  to  the  whole  of  the  revenue  of  the  village,  refused  to  make  any  further 
pa3Tnent  to  them.  In  consequence  of  this  refusal,  the  Respondents  presented  a 
petition  to  the  Collector,  Mr.  Pottinger,  who  ordered  the  Appellant  to  adjust  the 
dispute;  which  having  failed  to  do,  the  Respondents  presented  a  memorial  to  the 
Commissioner,  Mr.  Chaplin,  who  gave  directions  to  the  Collector  to  issue  an  Order 
enjoining  the  payment  to  the  Respondents  of  their  shares,  and  requiring  the  Appel- 
lant to  settle  the  business. 

This  Order  having  been  served  on  the  Appellant,  it  was  agreed  by  all  parties 
to  settle  the  dispute  amicably;  and  accordingly,  on  the  Ist  of  December,  1829, 
an  agreement  was  made  out,  under  the  seal  and  signature  of  all  the  parties,  setting 
forth  that  the  three  persons,  the  Appellant  and  Respondents,  were  entitled  to  equal 
shares. 

This  agreement  was  acted  upon  for  two  years,  when  the  Appellant  again  refused 
to  pay  the  Respondents  their  respective  shares,  alleging,  that  he  had  never,  in  fact, 
acknowledged  the  Respondents'  claim,  or  consented  to  the  above  agreement.  The 
matter  having  been  referred  for  the  investigation  and  decision  of  Mr.  Boyd,  the 
then  Collector,  a  memorandum  was  prepared  by  him,  dated  the  26th  of  August,  1823, 

*  Present:  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Mr.  Baron. 
Parke,  Mr.  Justice  Bosanquet,  the  Chief  Judge  of  the  Court  of  Bankruptcy,  [Sir 
Thomas  Erskine],  and  Dr.  Lushington. 

Privy  Councillors, — Assessors,  Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Ent. 
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framed  in  accordance  with  the  previous  agreement,  which  con-£llO]-tained  a  state- 
ment of  the  estimated  amount  of  the  revenue  of  the  village,  and  appropriated  the 
various  payments  to  be  made  out  of  it,  and  the  amount  of  the  Respondents'  respective 
shares. 

The  Appellant  refused  to  acquiesce  in  this  arrangement,  and  the  subject  was  in 
consequence  again  brought  before  the  Commissioner,  who,  in  a  Letter,  dated  the  3d 
of  May,  1826,  addressed  to  the  Collector,  expressed  his  opinion,  that  the  original 
agreement  having  been  made  voluntarily,  ought  to  be  confirmed. 

This  opinion  was  intimated  by  the  Collector  to  the  Kamavisdar  (native  Revenue 
Collector)  of  AkoU,  who  was  directed  to  exact  a  fulfilment  of  the  memorandum  of 
settlement  of  the  26th  of  August,  1823. 

The  Kamavisdar  not  having  acted  in  compliance  with  the  directions  of  the  last- 
stated  Letter,  the  Collector  addressed  to  him  a  second  Letter,  requiring  him  to  state 
his  reasons  for  not  having  done  so,  without  delay. 

Notwithstanding  these  various  proceedings,  the  Appellant  still  continued  to  dis- 
pute the  decision  of  the  Commissioner;  upon  which  a  memorandum,  dated  the  lith 
of  October,  1827,  was  addressed  by  the  Collector  to  the  Appellant,  containing  the 
following  passage : — "  Hereafter  let  not  the  shares  of  either  of  the  Thorats  be  allowed 
to  be  disputed,  but  let  them  be  received,  and  in  everything  let  them  be  protected." 
The  continued  refusal  to  comply,  on  the  part  of  the  Appellant,  produced  a  final 
Letter  from  the  Collector,  dated  the  22nd  of  January,  1828,  which  concluded  thus: — 
"This  letter  is  written  directing  the  business  [111]  to  be  conducted  in  conformity 
to  Mr.  Boyd's  decree,  as  ordered  in  the  Letter  above  mentioned;  if  any  further 
resistance  is  made,  the  parties  will  be  subject  to  punishments, — know  this." 

From  this  Order  of  the  Collector,  the  Appellant,  on  the  18th  of  April,  1828, 
appealed  to  the  Sudder  Dewanny  Adawlut,  alleging  that  the  above  Orders  were 
given  unjustly,  and  ex-parte  against  him,  and  prayed  that  the  Court  would  make 
inquiry  relative  to  the  execution  of  the  memorandum  of  the  26th  of  August,  1823, 
and  to  which  the  Appellant  alleged  he  had  in  no  way  agreed,  and  would  direct  the 
Orders  issued  to  the  Kamavisdar  and  others,  and  also  those  issued  by  the  Collector, 
to  be  annulled. 

The  Sudder  Dewanny  Adawlut  admitted  the  petition  of  appeal,  though  not  con- 
ducted in  the  form  of  a  regular  appeal  against  a  judicial  determination,  and  issued 
orders  to  the  Agent  for  Sirdars  at  Poona  to  transmit  the  original  papers  and 
proceedings. 

A  return  was  made  by  the  Collector,  explaining  the  various  applications  of  the 
parties,  and  the  determinations  which  had  taken  place. 

The  Respondents  put  in  their  answer  to  the  Appellant's  petition  of  appeal, 
denying  its  statements,  and  contending  that  the  decisions  previously  passed  were 
conformable  to  the  true  interests  of  the  parties  in  a  joint  property,  and  were  founded 
on  the  Appellant's  own  agreement. 

On  the  23rd  of  July,  1829,  the  Sudder  Court  pronounced  its  ultimate  decree, 
wherein  it  decided  that  it  was  not  competent  to  it  to  make  any  inquiry  into  the 
merits  of  the  case,  but  that  the  adjustment  of  the  Collector,  Mr.  Boyd,  under  date  the 
26th  of  August,  182Si,  finally  confirmed  by  the  Commissioner,  Mr.  [112]  Chaplin, 
under  date  the  3rd  of  May,  1826,  must  be  held  binding,  and  the  Court  decreed  all 
the  costs  of  the  appeal  to  be  borne  by  the  Appellant. 

From  this  decree  the  Appellant  appealed  to  His  late  Majesty  in  Council,  and 
relied  on  the  following  reasons: — 

I.  Because  the  opinion  expressed  by  the  Commissioner,  in  his  Letter  of  the  3rd 
of  May,  1826,  was  not  and  could  not  be  considered  a  final  decision  of  the  matters  in 
dispute,  inasmuch  as  it  was  the  result  of  an  inquiry  to  which  the  Appellant  was  not  a 
party. 

IL  Because  no  Order  prior  to  that  of  January  22nd,  1828,  could  be  considered 
a  final  Order,  and,  therefore,  under  the  provisions  of  Regulation  XXIX.  of  1827, 
the  Sudder  Dewanny  Adawlut  had  jurisdiction,  and  ought  to  have  entertained  the 
appeal  in  this  case. 

IIL  Because  the  Judges-of  the  Sudder  Dewanny  Adawlut  did  not  assign  or  record 
any  abstract  of  the  reasons  which  led  them  to  hold  that  the  suit  was  not  appealable 
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to  that  Court,  and  had  also  definitively  affirmed  the  judgment  of  an  inferior  Court, 
in  a  matter  over  which  they  themselves  declare  they  had  no  jurisdiction. 

The  Respondents,  however,  contended,  that  the  decree  appealed  from  ought  to 
be  affirmed,  for  the  following  reasons:  — 

I.  Because  the  Appellant  never  adopted  the  regular  course  of  proceedings  in  a 
Couit  of  Justice,  to  establish  the  rights  he  claimed. 

II.  Because  the  Appellant  was  bound  by  the  articles  of  agreement,  dated  the  26th 
of  August,  1823,  in  wUch  he  had  acquiesced,  and  on  which  he  for  some  time  acted. 

[113]  HI.  Because  the  Order  of  the  Commissioner,  Mr.  Chaplin,  of  the  3rd  of  May, 
1826,  was  final. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant.  Mr. 
Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondents. 

The  Judicial  Committee,  after  hearing  the  Appellant's  Counsel,  dismissed  the 
appeal,  and  affirmed  the  decree  of  the  Sudder  Dewanny  Adawlut  with  costs,  observing, 
that  it  was  quite  clear,  that  the  Sudder  Dewanny  Adawlut  had  no  power  to  entertain 
the  appeal  from  the  decision  of  Mr.  Chaplin  in  1826,  which  was  final ;  and,  there- 
fore, that  the  provisions  of  Regulation  XXIX.  of  1827  could  not  apply. 


[114]  SOORIAH  B.OW,—Appenant,-  COTAGHERY  BOOCEIAR,— Respondent  * 

[Dec  17,  1838]. 
On  appeal  from  the  Sudder  Dewanny  Adawlttt  of  Madras. 

A.  purchased  a  Mootah  of  B.  and  held  possession  till  his  death,  when  B.  under 
colour  of  a  Bill  of  sale,  alleged  to  have  been  executed  by  A.  two  days  before 
his  death,  obtained  possession.  On  a  claim  brought  by  the  Widow  and 
heiress-at-law  of  A.  for  recovery  of  the  Mootah  and  mesne  profits,  no  sufficient 
proof  of  the  execution  of  the  Bill  of  sale  having  been  given,  possession  was 
adjudged  to  her  with  mesne  profits  from  the  period  of  her  husband's  death. 

Semble. — The  Plaintiff  is  limited  by  the  sum  laid  down  in  his  plaint  as  mesne 
profits,  though  by  the  evidence  a  larger  sum  appears  due  to  him  [2  Moo.  Ind. 
App.  127]. 

Rajah  Cotaghery  Niladry  Row,  the  late  Husband  of  the  Respondent  purchased, 
on  the  27th  of  April,  1819,  from  Rajah  Row  Yencata  Niladry  Row,  the  Mootah  of 
Eirlumpoody,  for  Rs.  33,500,  which  he  had  paid  at  the  time.  The  Mootah  was 
duly  registered  in  his  name  pursuant  to  Regulation  XXY.  sec.  8,  of  1802,  and  he 
continued  to  pay  the  kist,  and  to  enjoy  the  produce,  and  to  transact  the  general 
business  relating  thereto,  until  the  9th  of  March,  1822  (two  days  previous  to  his 
death),  when  his  Father,  Srinavasa  Row,  undertook  the  management. 

On  the  8th  of  March,  1822,  Rajah  Cotaghery  Niladry  Row,  being  seriously  in- 
disposed, made  his  Will,  whereby  he  bequeathed  the  whole  of  his  estate  (including 
the  Mootah  of  Eirlumpoody)  to  the  Respondent,  who  was  his  legal  heiress  according 
to  the  Hindoo  law  and  local  custom,  and  on  the  11th  of  the  same  month  he  died,  leav- 
ing the  Respondent,  his  Widow  and  heiress-at-law,  him  surviving. 

[115]  The  Respondent  duly  apprised  the  Collector  of  the  circumstance  of  the 
Rajah's  death,  and  at  the  same  time  informed  him  that  Cotaghery  Niladry  had 
executed  a  Will  on  the  8th  (three  days  previous  to  his  death),  bequeathing  the  whole 
of  his  estate,  including  the  Mootah  of  Eirlumpoody  to  her,  a  copy  of  which  she  for- 
warded ;  and  on  the  28th,  in  obedience  to  the  direction  of  the  Collector,  transmitted 
him  the  original. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  the  Chief  Judge  of  the  Court  of  Bankruptcy  [Sir 
Thomas  Erskinej,  and  Dr.  Lushington.  * 

Privy  Councillors, — Assessors,  Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Knt. 
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Rajah  Vencata  Niladry  Row,  however,  set  up  an  adverse  claim  to  the  Mootah  of 
Eirlumpoody,  under  a  Bill  of  sale,  which  he  produced,  dated  the  6th  of  March,  then 
preceding,  which  purported  to  be  a  re-sale  of  the  Mootah  for  the  sum  of  Rs.  33,500, 
the  price  at  which  the  deceased  had  originally  purchased  it.  This  instrument  was 
in  the  following  form: — "I  who  am  twenty-two  years  old,  being  since  six  months 
afflicted  with  bodily  pain  in  conBequence  of  the  sickness  called  rata  jadiam,  I  am 
certain  from  the  state  of  my  body,  and  from  the  opinion  of  the  Doctors,  that  I  will 
not  live;  I  have  in  consequence  this  day  sold. to  you  for  Rs.  33,500,  the  Kirlumpoody 
Mootah  which  I  purchased  from  you  for  the  same  amount,  on  the  27th  April,  1819. 
And  having  thus  transferred  the  Mootah  to  you  in  perpetuity,  you  are  henceforth 
to  pay  the  Company's  revenue  of  Rs.  23,306.  8.  annually,  according  to  the  kists,  and 
yourself  and  your  posterity  are  to  enjoy  the  profits  which  may  be  derived  from  the 
said  Mootah ; "  he  alleged  also,  that  the  deceased  had  addressed  to  the  Collector  an 
arzi,  or  Letter,  of  the  same  date,  informing  him  of  the  sale  of  the  Mootah,  and  re- 
questing him  to  register  the  same  to  Vencata  Niladry  Row. 

Having  obtained  the  assistance  of  Srinavasa  Row,  [116]  the  Father-in-law  of  the 
Respondent,  Vencata  Niladry  Row  took  possession  of  the  Mootah  and  the  villages 
belonging  thereto,  and  presented  an  arzi  to  the  Collector,  stating  the  circumstances 
of  the  sale,  and  requesting  that  the  Mootah  might  be  registered  to  him. 

At  the  time  of  the  decease  of  Rajah  Cotaghery  Niladry  Row,  a  suit  was  pending 
in  the  Provincial  Court,  instituted  by  him  in  the  year  1819,  for  the  recovery  of  the 
village  of  Jugapaty  Nagaram,  appertaining  to  the  Mootah  of  Kirlumpoody,  and  on 
the  3rd  of  April,  1822,  Vencata  Niladry  Row,  in  an  arzi  addressed  to  that  Court, 
requested  to  be  allowed  to  promote  the  suit,  on  the  ground  of  his  having  bought  the 
Mootah  on  the  6th  of  March  preceding.  The  Respondent,  however,  presented  a 
counter-petition,  stating  that  Vencata  Niladry  Row  had  no  claim  whatever  to  be 
admitted  as  a  party  to  such  suit ;  that  the  Bill  of  Sale  was  fabricated  by  him  after 
the  decease  of  her  Husband,  and  was  not  genuine ;  and  that  her  Husband  executed  a 
Will  to  her,  she  being  his  heiress  according  to  Hindoo  law;  and  she  requested  the 
Court  to  pass  an  order  for  the  prosecution  of  the  cause  being  conducted  by  herself. 

The  Court,  having  taken  both  petitions  into  consideration,  on  the  17th  of  April, 
1822,  rejected  the  application  of  Vencata  Niladry  Row,  on  the  ground  of  the  admis- 
sion on  his  part  that  the  alleged  transfer  had  not  been  registered,  and  allowed  the 
Respondent  to  prosecute  the  suit. 

On  the  9th  of  August,  1822,  the  Respondent  addressed  an  arzi  to  the  Board  of 
Revenue  stating  in  it  the  circumstance  of  Vencata  Niladry  Row  having  endeavoured 
to  obtain  possession  of  her  rightful  [117]  Mootah,  and  requested  that  it  might  be 
put  into  her  possession;  but,  on  the  29th  of  the  same  month,  the  Collector,  in  a 
Letter  addressed  to  Vencata  Niladry  Row,  wrote  as  follows — "  I  having  communicated 
to  the  Board  of  Revenue  the  whole  of  the  circumstances  connected  with  the  subject, 
they  have  issued  orders  for  the  said  Mootah  of  Kirlumpoody  being  transferred  in 
your  name,  and  I  have  accordingly  registered  the  said  Mootah  in  your  name :  con- 
sequently, I  herewith  send  enclosed  the  advertisement,  published  for  the  purpose  of 
all  those  concerned  submitting  to  your  orders."  In  consequence  of  this  Order,  the 
Board  of  Revenue  indorsed  on  the  Respondent's  arzi  of  the  9th,  that  the  request 
contained  in  the  Collector's  Report,  to  permit  the  Bill  of  Sale  to  be  registered,  had 
been  complied  with,  but  that  it  would  be  no  bar  to  the  Respondent's  recovering  her 
right  by  legal  proceedings. 

Vencata  Niladry  Row  continuing  to  retain  possession  of  the  Mootah,  the  Re- 
spondent filed  her  plaint  in  the  Provincial  Court  on  the  27th  of  December,  1824, 
whereby,  after  stating  to  the  efEect  above  set  forth,  she  insisted,  that  the  Bill  of  Sale 
alleged  to  have  been  executed  by  her  late  Husband  on  the  6th  of  March,  1822,  was  a 
fabrication  by  Vencata  Niladry  Row ;  that  her  Husband  being  of  great  wealth,  had 
no  need  to  sell  the  Mootah  in  question,  and  if  he  had  already  sold  it,  would  not 
have  caused  it  to  be  inserted  in  his  Will,  executed  two  days  afterwards  ;  that  had  the 
pretended  sale  of  the  Mootah  five  dajrs  before  the  death  of  her  Husband  been  a  real 
transaction,  Vencata  Niladry  Row  (the  Defendant),  who  was  a  man  of  intelligence, 
would  have  apprised  the  head  Assistant  in  charge  of  the  circumstance,  and  have  got 
the  transfer  [118]  registered,  the  head  Assistant  residing  at  the  distance  of  only  a 
few  hours'  walk ;  that  the  register  of  the  transfer  (after  the  death  of  her  Husband) 
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was  illegal,  and  contrary  to  the  custom  of  the  country,  and  repugnant  to  the  prin- 
ciples of  section  8,  Regulation  XXy.  of  1802 ;  and  she  prayed,  that  the  Court  would 
pass  a  decree  in  her  favour,  that  the  Defendant,  Vencata  Niladry  Row,  might  pay 
her  Rs.  25,387,  the  amount  of  revenue,  after  deducing  the  permanent  assessment 
for  the  years  1822  and  1823,  and  restore  the  Mootah  of  Kirlumpoody,  together  with 
the  coats  incurred. 

On  the  23rd  of  May,  1825,  Vencata  Niladry  Row  put  in  his  answer,  asserting  that 
Srinavasa  Row,  was  as  the  unseparated  Father  of  the  late  Rajah  Cotaghery  Niladry 
Row,  his  heir,  and  denie<^  that  Rajah  Cotaghery  Niladry  Row  had  purchased  the 
Mootah  from  him,  though  he  insisted  upon  the  validity  of  the  BiU  of  Sale,  and  im- 
peached the  Will  as  a  forgery,  asserting  that  he,  Vencata  Niladry  Row,  the  De- 
fendant, and  held  the  management  of  the  Mootah  up  to  the  very  day  on  which  the 
Plaintiff's  late  Husband  sold  it  to  him. 

The  replication  and  rejoinder  having  been  filed,  and  the  Court,  in  confirmity 
with  clause  3rd,  section  10  Regulation  XV.  of  1816,  recorded  that  the  points  to 
be  established  by  the  respective  parties  were: — By  the  Plaintiff, — ^the  net  annual 
profit  derived  by  the  Defendant  from  the  Mootah  in  the  Fualy  year  1232-1233 :  By 
the  Defendant, — ^that  the  Plaintiff's  late  Husband  sold  the  Kirlumpoody  Mootah  to 
him  for  Rs.  33,500,  on  the  6th  of  March,  1822, — ^that  the  Defendant  brought  the 
transaction  to  the  notice  of  the  head  Assistant  Collector  in  charge  on  the  7th  of 
March,  1822,  and  the  net  profit  derived  by  him  from  the  Mootah  in  the  Fusly  years 
1232-1233. 

[119]  Both  the  Plaintiff  and  Defendant  produced  in  evidence  the  documents 
already  alluded  to,  and  examined  witnesses  in  their  proof  -.  they  also  produced  wit- 
nesses on  either  side,  to  prove  the  amount  of  the  mesne  profits,  but  the  Books  which 
were  in  the  Appellant's  custody  were  not  produced. 

In  the  meantime,  on  the  5th  of  March,  1828,  and  before  the  decree  in  liie  cause 
was  pronounced.  Rajah  Vencata  Niladry  Row  died,  leaving  Sooriah  Row  the  present 
Appellant,  an  infant,  his  Son  and  heir,  by  whom,  through  his  guardian,  Chalekany 
Dhurma  Row,  the  defence  was  thenceforth  conducted. 

On  the  12th  of  March,  1828,  the  Provincial  Court  pronounced  its  decree  in 
favour  of  the  Respondent,  expressing  its  opinion  on  the  merits  of  the  case  in  the 
following  terms: — "That  this  cause  had  its  origin  in  forgery,  and  was  to  be 
supported  by  perjury,  was  to  be  feared  by  a  view  of  the  pleadings.  If  Rajah 
Cotaghery  Niladry  Row  was  not  deranged  for  some  days  previously  to  his  death, 
the  Will  which  the  Plaintiff  asserts  he  made  in  her  favour,  and  the  Bill  of  Sale 
which  the  Defendant  asserts  he  executed  in  his  favour,  cannot  both  be  true :  he  may 
have  executed  neither.  The  legal  consideration,  however,  of  the  authenticity  of  the 
Will  need  not  detain  the  Court ;  it  is  only  in  a  moral  point  of  view  that  they  need 
doubt,  whether  the  Plaintiff  also  may  not  have  had  her  Agents  of  forgery  to  ante- 
date a  Will  two  days  before  the  Bill  of  Sale,  and  solely  for  the  purpose  of  counter- 
mining it.  The  execution  of  the  Will  was  unnecessary,  as  the  Plaintiff  would  be 
Rajah  Cotaghery  Niladry  Row's  heir  without  that  formality,  and,  therefore,  evidence 
on  that  point  was  not  called  for.  It  is  otherwise,  however,  with  regard  to  the  BiU 
of  Sale ;  on  its  authenticity  or  other-[120]-wise  depends  the  issue  of  this  suit.  The 
Court  have  no  hesitation  in  pronouncing  it  a  forgery.  So  evidently  artificial  is  the 
statement  of  Defendant's  witnesses  in  echo  of  his  laboured  defence,  as  to  neutralize 
any  strength  that  the  unhesitating  manner  in  which  they  uttered  it  might  give  to 
their  evidence;  and  to  render  it  of  such  little  value,  that  the  Court  would  as  soon 
think  of  decreeing  away  a  Zemindary  upon  the  evidence  of  as  many  Firashes  (menial 
servants).  So  scrupulous  are  they  in  giving  their  testimony,  that  they  will  not  even 
allow  the  order  in  which  the  several  persons  entered  the  Assistant  Collector's  Cut- 
cherry  (office)  six  years  ago  to  escape  their  recollectiom.  The  fluent  and  un- 
hesitating manner  in  which  they  gave  their  depositions  may,  however,  be  accounted 
for ;  they  may  have  rehearsed  and  repeated  the  story  over  so  often,  that  they  actually 
believe  it  to  be  true,  and  certainly  there  was  ample  time  for  concocting  the  defence 
and  arranging  the  dramatis  personae.  On  the  7th  of  February,  1825,  Defendant's 
Vakeels  applied  for  and  obtained  leave  to  give  an  answer  in  two  months ;  on  the  4th 
of  April  th^  applied  for  and  obtained  leave  of  six  weeks  more,  making  three  months 
and  a  half,  under  pretence  of  requiring  copies  of  certain  documents  from  the  Cut- 
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cherry  of  the  Collector  of  Rajahmundrj.  On  reference  to  their  long  answer,  it  is 
erident  that  this  was  mere  pretence  for  the  purpose  of  gaining  time,  for  there  is  not 
a  document  even  alluded  to  but  of  which  Defendant  must  already  have  had  a  copy, 
■uch  as  the  Bill  of  Sale,  and  arzis  to  the  Collector,  or  at  all  events  have  known  its 
contents,  and  their  production  to  the  Court,  along  with  the  answer,  was  of  course 
not  required,  and  not  till  upwards  of  three  [121]  months  after  the  rejoinder  was 
given."  In  conclusion,  the  Court  proceeded  to  say,  "  That  they  might  not  be 
suspected  of  any  wish  to  avoid  trouble,  the  Court  have  examined  the  witnesses  named 
by  the  parties ;  but  it  was  evidently  not  necessary,  for  the  Defendant  in  his  answer 
has  clearly  proved  his  statements  to  be  false.  In  the  first  place  he  has  stated,  that 
he  purchased  the  Mootah  of  Eirlumpoody  on  the  21st  of  September,  1818,  on  his 
own  account,  though  from  regard  for  Rajah  Cotaghery  Niladry  Row  he  registered 
it  in  his  name ;  but  in  his  petition  to  the  Sudder  Adawlut,  he  alleged,  that  he  re-sold 
it  to  Rajah  Cotaghery  Niladry  Row  on  the  27th  of  April,  1819,  and  in  his  third 
statement  now  before  the  Court,  he  declares  that  he  again  purchased  the  Mootah 
on  the  6th  March,  1822,  from  Rajah  Cotaghery  Niladry  Row,  four  days  before  the 
latter  died,  and  for  which  purpose  the  Deed  of  Sale,  numbered  28  in  this  Record, 
was  given  to  the  Defendant.  If  these  transactions  actually  occurred  as  detailed  in 
the  answer,  the  Defendant  must  have  paid  twice  over  for  the  Mootah  of  Eirlumpoody, 
but  neither  of  the  statements  are  true ;  and  it  is  rather  extraordinary,  if  the  Mootah 
were  only  registered  in  the  name  of  Rajah  Cotaghery  Niladry  Row,  that  he  should 
have  collected  the  produce  of  it  for  three  years,  and  when  at  the  point  of  death  he 
should  be  paid  the  amount  of  Rs.  33,500  by  Niladry  Row  for  what,  if  he  spoke  the 
truth,  actually  belonged  to  himself  at  the  time.  From  the  above  view  of  the  case, 
the  Court  are  of  opinion  that  the  Plaintiff's  claim  to  the  Mootah  of  Eirlumpoody  is 
clearly  established,  and  that  the  Defendant's  attempts  to  dispossess  her  of  property 
which  she  legally  inherits  from  her  deceased  Husband,  has  been  backed  only  by 
perjury  and  forgery.  The  decree,  therefore,  is,  that  the  Plain-[122]-tiff  (the  Re- 
spondent) be  put  in  possession  of  the  Mootah  of  Eirlumpoody,  and  the  value  of  the 
produce  sued  for,  being  25,387,  and  that  the  Defendant's  heirs  do  pay  all  costs." 

Sooriah  Row,  being  dissatisfied  with  this  decision,  appealed  from  it,  by  his 
guardian,  to  the  Sudder  Dew&nny  Adawlut,  and  on  the  19th  of  Octbber,  1831,  the 
appeal  was  heard,  and  a  decree  made,  affirming  the  decree  of  the  Court  below. 

In  this  decree  of  affirmance,  the  Sudder  Dewanny  Adawlut  stated  as  follows: — 
"  It  is  quite  evident  that  the  whole  merits  of  this  case  must  necessarily  rest  upon  the 
validity  of  the  document  filed  by  the  Father  of  the  Appellant,  namely,  the  Bill  of  Sale 
said  to  have  been  executed,  to  him  by  the  deceased.  Rajah  Cotaghery  Niladry  Row, 
on  the  6th  March,  1822.  This  document,  supposing  it  to  be  valid,  proves  too  much 
for  the  Appellant's  case,  inasmuch  as  it  proves  most  decisively  that  Rajah  Cotaghery 
Niladry  Row  did  purchase  the  Mootah  from  the  Appellant's  Father,  and  that  the 
denial  of  such  transaction  by  the  Appellant's  Father  is  utterly  false  and  unfounded. 
This  fact  is  proved  by  the  document  itself,  and  which  document  was  filed  by  Rajah 
Niladry  Row.  The  Court,  therefore,  arrive  at  this  conclusion,  that  Cotaghery 
Niladry  Row  possessed  the  Mootah  of  Eirlumpoody  by  right  of  purchase.  But  the 
Court  are  of  opinion,  that  its  re-purchase  by  the  late  Vencata  Niladry  Row  is  by  no 
means  proved.  The  evidence  in  support  of  it  is,  in  the  opinion  of  the  Court,  totally 
unworthy  of  credit,  independent  of  the  motives  assigned  for  the  sale,  which  are 
various :  firstly,  that  Cotaghery  Row  sold  it  to  satisfy  his  Creditors ;  and  secondly, 
that  it  was  to  pay  off  the  debt  of  the  original  purchase-money.  The  court  entirely 
[12^  concur  in  opinion  with  the  Provincial  Court  that  the  case  of  the  Appellant 
has  been  backed  both  by  perjury  and  forgery." 

The  Court,  therefore,  affirmed  the  decree  of  the  Provincial  Court,  and  adjudged, 
that  all  costs  should  be  paid  by  the  Appellant. 

The  Appellant  appealed  from  this  decree  to  His  late  Majesty  in  Council ;  praying 
that  the  same  might  be  reversed,  for  the  following  reasons : — 

I.  Because  the  validity  of  the  purchase,  by  Bill  of  sale  and  registration,  was 
fully  established  by  the  Appellant's  evidence  in  the  cause.  ' 

n.  Because  the  alleged  Will  was  a  forgery. 

III.  Because  the  Courts  below  ought  to  have  required  proof  from  the  Plaintiff 
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(now  the  Respondent)  of  her  title  as  heir  to  Rajah  Cotaghery  Niladrj  Row,  and 
ought  not  to  have  assumed  that  title  in  her  against  the  Defendant  in  possession. 

IV.  Because  it  is  proved  that  Rajah  Cotaghery  Niladrj  Row,  until  his  death, 
lived  with  his  Father,  Srinavasa  Row,  as  an  undivided  familj,  and  consequentlj 
according  to  the  Hindoo  law  applicable  to  this  part  of  Hindostan,  Srinavasa  Bow, 
and  not  the  Respondent,  was  the  heir  to  Rajah  Cotaghery  Niladry  Row. 

y.  Because  the  Courts  below  have  declared  the  Respondent  entitled  to  the  sum 
claimed  by  her  plaint  as  to  the  amount  of  the  profits  accruing  from  the  Moot&h 
during  the  years  Chitrabhanoo  and  Swabhanoo  (a.d.  1822-3  1823-4),  without  any 
evidence  sufficient  to  establish  the  fact  that  such  was  the  amount,  and  against 
evidence  proving  that  a  much  smaller  sum  was  the  actual  amount  of  the  profits 
during  that  time. 

The  Respondent,  on  the  other  hand,  submitted  that  [124]  the  decree  appealed 
from  ought  to  be  affirmed,  and  relied  upon  the  following  reasons : — 

I.  Because,  putting  the  Will  in  the  Respondent's  favour  out  of  the  case,  and  upon 
which  indeed  it  is  not  necessary  to  rely,  Rajah  Cotaghery  Niladry  Row  having  died 
without  issue  male,  the  Respondent,  who  was  his  Widow,  and  living  with  him  at  the 
time  of  his  decease,  was,  by  the  Hindoo  law,  his  heiress,  and  the  Mootah  in  question, 
if  not  aliened  to  the  late  Vencata  Niladry  Row,  by  the  Bill  of  sale  on  which  he  relied, 
devolved  upon  her,  and  she  was  entitled  to  immediate  possession. 

II.  Because  the  Bill  of  sale  relied  upon,  and  produced  by  the  late  Vencata 
Niladry  Row,  was  a  forged  and  fabricated  instrument,  and  did  not  confer  any  title. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant.  Mr. 
Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent, 
referred  to  Colebrooke's  Dig.  vol.  iii.  chap.  8,  p.  7. 

Lord  Brougham. — It  appears  to  their  Lordships,  that  there  is  no  sufficient 
ground  for  setting  aside  the  judgment  appealed  against;  we  concur  in  the  opinions 
expressed  both  by  the  Provincial  and  Sudder  Courts,  respecting  the  fraudulent 
character  of  the  Bill  of  sale  set  up  by  the  Appellant,  as  well  as  the  absence  of  all 
satisfactory  proof  of  the  heirship  of  Srinavasa  Row,  and  without,  on  the  other  hand, 
inquiring  into  the  validity  of  the  Will  of  the  lat«  Rajah  Cotaghery  Niladry  Row, 
their  Lordships  are  sufficiently  satisfied,  from  both  decrees  below,  that  the  Respon- 
dent must  be  considered  by  the  laws  and  customs  of  the  country  the  legal  heiress  to 
the  Rajah,  [125]  her  Husband.  The  principal  and  indeed  only  question  their  Lord- 
ships have  had  to  consider  is,  respecting  the  amount  awarded  for  the  mesne  profits 
during  the  years  the  Appellant  retained  possession  of  the  Mootah.  On  that  point 
it  was  for  the  Appellant  to  satisfy  us  that  injustice  has  been  done  him  by  the  decree 
of  the  Court,  and  though  it  has  been  correctly  observed,  that  the  case  of  the  Plaintiff 
was  scanty  in  point  of  evidence ;  a  sufficient  answer  has  been  made  by  the  learned 
Serjeant  and  Mr.  More,  that  from  the  situation  of  the  Plaintiff,  she  being  out  of 
possession,  the  evidence  of  that  which  was  in  contest  between  the  parties,  namely, 
the  amount  of  mesne  profits,  was  not  so  fully  within  her  reach  as  it  was  within  the 
reach  of  the  Appellant,  but  that  there  was  on  her  part  evidence  enough  primd  facie, 
as  we  should  say  here,  to  go  to  a  jury.  It  was  for  the  Appellant  to  consider  how 
he  should  meet  that  evidence.  He  might  have  rested  upon  the  defect  of  the  Plain- 
tiff's evidence,  but  it  being  incumbent  upon  him  here  to  show  the  judgment  of  the 
Court  below  to  be  wrong,  we  must  see  what  was  the  nature  of  the  evidence  before 
that  Court.  The  Defendant  who  now  appeals,  might  have  left  the  Haintiff  to  prevail 
by  the  force  of  her  own  case,  contending  that  she  was  not  called  upon  to  answer  it 
unless  it  was  such  as  if  unanswered  disposed  of  the  case;  but,  instead  of  relying 
upon  the  weakness  of  the  Plaintiff's  case,  he  met  it  and  undertook  to  rebut  it  by 
counter-evidence ;  we  must  look  then  to  the  sort  of  evidence  produced,  and  certainly 
that  is  not  such  as  might  have  been  expected.  In  the  first  place,  it  cannot  escape 
observation,  that  on  the  part  of  the  Appellant,  the  Collector,  who  from  his  situation 
must  have  been  well  acquainted  with  the  whole  subjeclrmatter,  better  acquainted 
than  any  other  [126]  witness,  and  with  the  means  of  information  within  his  reach, 
is  not  called.  Then  with  respect  to  the  Books,  from  which  alone  the  true  amount  of 
the  mesne  profita  could  be  ascertained,  whatever  we  may  say  as  to  the  change  of  pos- 
session of  these  Books  in  the  subsequent  stage  of  the  cause,  at  that  period  when  proof 
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as  to  their  amount  was  adduced  on  the  other  side,  these  Books  were  within  reach,  in 
the  actual  possession  of  the  Appellant :  and  the  Court  below,  we  have  no  doubt,  pro- 
ceeded upon  this  principle,  that  everything  is  to  be  presumed  against  a  party 
keeping  his  adversary  out  of  possession  of  the  property,  and  out  of  possession  of  the 
evidence,  and  taking  means  to  retain  that  evidence  in  his  own  custody :  and  that  the 
proof  on  the  part  of  the  Plaintiff  was  to  be  pressed  most  strongly  against  the  De- 
fendant, where  by  virtue  of  such  possession  he  received  the  rents  and  profits  of  the 
estate,  and  kept  the  Books  in  which  the  accounts  were  recorded :.  and  this  notwith- 
standing the  Plaintiff  gave  the  most  scanty  proof  of  the  rents  and  profits ;  a  position 
which  we  do  not  quite  accede,  though  we  agree  in  the  main  decision  of  that  Court. 
There  is  another  point  to  which  the  Court  below  must  have  attended,  namely,  that 
the  credibility  of  the  witness  is  shaken  by  the  gross  discrepancy  between  the  two 
accounts,  between  Ks.  400  on  the  one  side,  and  upwards  of  Rs.  12,000  on  the  other. 
The  observation  one  cannot  help  making  upon  this  part  of  the  evidence  is,  that  it 
proves  too  much  on  behalf  of  the  Defendant,  who  gives  such  suspicious  evidence ; 
in  answer  to  which  it  was  ingeniously  suggested  at  the  Bar,  that  it  cannot  be 
supposed  that  the  witness  was  suborned,  for  that  if  he  was  possessed  of  common 
shrewdness  he  would  not  have  overdone  the  [127]  thing,  and  thus  have  given  rise  to 
such  an  objection.  This  is  a  very  tender  argument  before  a  Court,  and  too  doubt- 
ful to  justify  this  Court  in  placing  any  considerable  reliance  upon  it;  for  we  do 
find,  happily  for  the  ends  of  justice,  that  men  fall  into  these  inconsistencies,  and  by 
means  thereof  the  fraudulent  character  of  the  evidence  becomes  apparent. 

On  the  other  point,  viz.,  the  title  of  Srinavasa  Row  as  the  unseparated  Father  of 
Rajah  Cotaghery  Niladry  Row,  it  is  necessary  to  say  only  one  word.  The  property 
in  question  was  treated  as  separate  property  by  the  very  act  on  the  part  of  the  Ap- 
pellant, on  which  he  most  relies,  the  original  sale  to  Cotaghery.  Upon  the  whole  of 
this  case,  therefore,  we  are  of  opinion,  that  there  is  no  ground  to  alter  the  decree 
appealed  from.  With  respect  to  the  damages,  the  Court  has  given  the  amount  laid 
in  the  original  plaint,  but  it  appears  that  adding  the  interest  a  greater  amount  was 
proved,  and  the  Court  was  restrained  from  giving  that  greater  amount,  only  because 
they  could  not  give  more  than  the  amount  claimed.  Considering  the  circumstances 
of  this  case,  we  cannot  avoid  giving  the  Respondent  costs. 


[128]     SREE  MUTTY  BISSNOSOONDERY  DABEE,  and  Another,— AppdlaTUt ; 
RAJAH  BURRODACAUNT  ROY— Respondent*  [Feb.  12,   1839]. 

On  appeal  from  the  Supreme  Court  of  Calcutta. 

Leave  given  to  restore  an  appeal  dismissed  for  want  of  prosecution,  the  Ap- 
pellants' Agent,  though  instructed  to  prevent  the  dismissal  of  the  appeal, 
not  having  received  the  transcript  until  after  the  expiration  of  a  year  and  a 
day  from  the  time  of  the  allowance  of  the  appeal,  and  the  Respondent  having 
in  consequence  thereof  obtained  an  Order  of  dismissal. 

This  was  a  motion  for  leave  to  restore  an  appeal  which  had  been  dismissed  for 
want  of  prosecution. 

The  original  suit  was  instituted  by  the  Respondent  against  the  Mortgagees  of 
certain  Pergunnahs  for  redemption  of  the  mortgage,  and  to  set  aside  the  sale  of  one, 
made  in  pursuance  of  the  powers  contained  in  the  mortgage  deed,  as  fraudulent  and 
void :  and  for  the  usual  account^. 

After  various  preliminary  proceedings,  and  the  filing  of  a  supplemental  and 
cross  BiU,  the  cause  came  on  for  hearing,  before  Sir  John  Peter  Grant,  one  of  the 
puisne  Judges  of  the  Supreme  Court,  who  on  the  11th  of  April,  1835,  made  a  decree, 
by  which  the  sale  in  question  was  declared  null  and  void  ;  and  a  reference  directed 

•Present: — Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  Dr.  Lushington. 
Privy  Councillor, — Assessor,  Sir  Edward  Hyde  East. 
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to  the  Master  to  take  an  account  of  the  rents  and  profits  of  the  Pergunnah  which 
accrued  since  the  date  of  the  sale. 

This  decree  was  subsequently  affirmed  on  a  rehear-[129]-ing  (Sir  John  Malkin 
dissentient),  by  the  whole  Court,  on  the  10th  of  May,  1836. 

From  this  decision  the  Appellants  appealed  to  His  Majesty  in  Council,  and 
having  filed  their  petition  for  leave  to  appeal  within  the  six  months  allowed  for  that 
purpose,  obtained  the  final  Order  for  such  permission  on  the  9th  of  February,  1837. 
The  Respondent  having  obtained  and  forwarded  a  copy  of  the  proceedings  in  the 
suit  to  his  Agents  in  England,  and  no  steps  having  been  taken  by  the  Appellants 
to  prosecute  the  appeal  within  the  ordinary  time  (viz.  a  year  and  a  day),  the  Re- 
spondent, on  the  12th  of  May,  1838,  presented  a  petition  in  the  usual  form,  to 
dismiss  the  appeal  for  want  of  prosecution,  accompanied  by  an  affidavit,  stating  that 
the  Appellants  had  taken  no  steps  to  prosecute  the  appeal,  and  praying  also  for 
costs.  The  petition  came  on  for  hearing  on  the  16th,  when  the  Court  ordered  the 
appeal  to  be  dismissed  with  costs,  including  the  costs  of  the  transcript,  which  were 
directed  to  be  taxed  by  a  Master  of  the  Common  Pleas.  This  Order  was  confirmed 
by  Her  Majesty  in  Council  on  the  8th  of  June  following. 

On  the  21st  of  November,  1838,  the  Appellants  presented  a  petition  to  rescind 
the  Order  for  dismissal,  and  for  liberty  to  prosecute  the  appeal.  The  petition  was 
supported  by  the  affidavit  of  their  Agents  in  England,  which,  after  detailing  the 
nature  of  the  proceedings,  and  the  circumstances  above  8tat€d,  proceeded  to  depose 
that,  it  appeared  from  the  papers  in  the  cause  that  the  transcript  was  not  certified 
by  the  Chief  Justice  until  the  11th  of  December,  1837;  that  on  the  8th  of  January, 
1838,  they  received  a  letter  from  the  Appellants'  Solicitor  in  India,  dated  19th  of 
August.  1837,  directing  them  to  retain  Counsel  on  [130]  the  appeal,  and  informing 
them,  that  the  delay  which  had  taken  place  in  procuring  the  appeal  papers,  which 
were  very  voluminous,  containing  upwards  of  5000  folios,  had  been  occasioned  by 
the  Respondent's  Agent  having  first  bespoke  the  copy  of  the  transcript,  but  that  they 
would  be  forwarded  at  the  earliest  opportunity,  and  instructing  them  if  the  Respon- 
dent should  urge  the  hearing  of  the  appeal  before  the  papers  should  reach  England, 
to  delay  the  hearing  until  their  arrival ;  that  on  the  receipt  of  the  above  Letter,  they 
made  inquiry  at  the  Council  office,  and  ascertained  that  the  Respondent  had  not  at 
that  time  taken  any  steps  to  dismiss  the  appeal,  and  that  it  was  not  until  the  month 
of  July  that  they  discovered  that  the  Order  of  the  16th  of  May,  1838,  had  been  made, 
but  that  the  same  had  not,  up  to  that  day,  been  delivered  out  of  the  Council  Offi.ce, 
by  reason,  as  they  were  informed,  of  some  doubts  having  arisen  respecting  the  ques- 
tion of  costs ;  that  the  copy  of  the  transcript  did  not  arrive  in  England  until  the 
month  of  August,  in  consequence  whereof  the  Agents  were  unable  to  take  any  steps 
to  stay  the  proceedings  to  dismiss  the  appeal :  they  stated  also  the  value  of  tlie  pro- 
perty in  issue  to  be  of  great  amount,  exceeding  38  lacs  of  Rupees,  or  £380,000. 

In  opposition  to  the  motion,  an  affidavit  was  made  by  the  Respondent's  Solicitor, 
who  had  lately  arrived  in  England,  contradicting  the  statement  respecting  the 
cause  of  delay  in  the  Respondent's  first  obtaining  his  copy  of  the  transcript,  and 
affirming  that  the  Appellant's  Agent  in  Bengal  had  ample  notice  of  the  Respondent's 
intention  to  proceed  to  dismiss  the  appeal  for  want  of  prosecution,  to  enable  him 
to  have  forwarded  the  transcript  in  due  time.  He  stated  also,  that  the  Appellants 
being  Hindoo  women  of  rank,  had  availed  [131]  themselves  of  the  privileges  of  their 
caste,  and  had  thrown  every  impediment  in  the  way  of  the  suit,  by  evading  personal 
service  of  the  Orders  of  the  Court,  which  had  only  at  last  been  effected  after  the 
whole  process  of  contempt  had  been  exhausted. 

Mr.  Campbell,  and  Mr.  C.  Austin,  for  the  Appellants. — Now  moved  to  restore  the 
appeal,  contending  that  the  Respondent  having  bespoke  the  first  copy  of  the  tran- 
script, the  Appellants  were  necessarily  precluded  from  forwarding  their  copy  within 
the  limited  time ;  they  relied  on  the  discretionary  power  of  the  Court  to  let  in  the 
appeal  at  any  time,  notwithstanding  the  period  usually  limited  had  elaps^. 

Mr.  G.  Richards,  and  Mr.  Turton,  for  the  Respondent,  insisted  on  the  grounds 
detailed  in  their  affidavit,  and  the  regularity  of  their  proceedings,  and  objected  to 
the  Appellants  being  let  in  to  appeal  under  any  terms. 

Lord  Brougham. — ^We  are  all  of  opinion  that,  under  the  circumstances  of  the 
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case  the  laches  of  the  Appellants  cannot  justifj  our  shutting  tliem  out  from  their 
appeal,  and  that  the  Order,  therefore,  of  the  16th  of  May,  1837,  must  be  rescinded  ; 
but  upon  the  terms  of  their  paving  the  costs  incurred  by  the  Respondents  in  [132] 
India  as  well  as  here,  consequent  on  the  Order  of  dismissal,  which  are  not  costs  in 
the  cause,  and  giving  security  to  the  amount  of  £500  for  the  contingent  costs  here, 
such  secarity  to  be  perfected  within  two  months. 

fS.C.  3  Moo.  P.C.  11.  As  to  present  conditions  of  appeal  from  Bengal,  see  Letters 
Patent  of  28th  Dec.,  1865,  Arts.  39-40  (Stat.  R.  and  0.  Rev.  iv.  93-95) :  Code  of 
Civ.  Proe.  (Act  XIV.  of  1882)  ss.  595,  et  seq.,  and  Civ.  Proe.  Avierid.  Act  (Act 
Vn.  of  1888),  8.  57.] 


[133]  RUTCHEPUTTY  DUTT  IHA,  BHO  LAUNAUTH  IHA,  and  Others  (Sons, 
heirs,  and  legal  representatives  of  GUNGA  DUTT  IHA,  deceased), — Ap- 
pellant; RAJUNDER  NARAIN  RAE  and  COOWER  MOHAINDER  NA- 
RAIN  RAE  (Sons  and  representatives  of  SREE  NARAIN  RAE,  deceased),— 
Respondentg  [Feb.  12,  1839]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

By  the  Hindoo  law  in  force  in  Mithela,  or  Tirhoot,  the  right  of  succession  vests 
in  the  descendants  in  the  paternal  in  preference  to  those  of  the  maternal  line ; 
and  such  law  continues  to  regulate  tlie  succession  to  property  jn  a  family 
who  have  migrated  from  that  District,  but  have  retained  the  religious  ob- 
servances and  ceremonies  of  Mithela  [2  Moo.  Ind.  App.  167,  168]. 

A  suit  having  been  instituted  to  recover  the  estate  of  a  Hindoo  Mithalese  by  the 
maternal  first  cousin  of  the  last  male  proprietor,  who  claimed  to  be  entitled 
according  to  the  law  in  force  in  Bengal — Held  by  the  Judicial  Committee 
(affirming  the  judgment  below)  that  according  to  all  the  authorities,  the 
Shasters  of  Mithela  were  to  govern  the  succession,  and  that  by  them  the 
party  in  possession  being  descended  in  the  line :  degree  in  the  paternal  line 
was  to  be  preferred  to  the  maternal  sixth  notwithstanding  that  part,  of  the 
property  was  locally  situate  in  Bengal  and  that  the  last  proprietor  was 
domiciled  there. 

This  was  an  appeal  from  a  decision  (reported,  2  Ben.  Sud.  Dew.  Ad.  Rep.  p.  11) 
on  a  question  of  Hindoo  law  and  usage :  the  point  at  issue  being,  whether  the  laws 
according  to  the  Shasters  or  Books  of  authority  current  in  the  District  of  Mithela 
in  the  country  of  Tirhoot  (from  whence  the  ancestors  of  the  Respondents  had 
originally  emigrated,  and  the  religion  of  which  had  been  uniformly  observed  by  his 
[134]  descendants),  were  to  govern  the  right  of  succession  to  property  from  such 
ancestors,  or  the  Shasters  in  use  in  Gour  Doss  or  Bengal,  where  part  of  the  property 
was  situate,  and  in  which  District  the  party  last  in  possession  was  domiciled. 

Rajah  Indur  Narain  Rae,  the  last  male  proprietor  of  the  Zemindary  of  Havila 
Pamea,  (the  property  in  question)  was  descended  in  a  direct  line,  and  related  in 
the  sixth  degree  to  Bigge  Poomph  Sumroo  Ghowdry,  who  originally  emigrated  from 
Pamea,  the  adjacent  district  of  Mithela,  or  Tirhoot,  to  Bengal. 

The  Rajah  having  no  children,  the  Zemindary  descended  on  his  death  to  his 
Widow,  Ranee  Indrawuttee,  who  continued  in  possession  during  her  life,  and  died 
in  1803. 

Immediately  on  her  decease  Sree  Narain,  the  Father  of  the  Respondents,  and 
LuUit  Narain,  who  were  also  descended  in  the  sixth  degree  from  Sumroo  Chowdry, 
claimed  to  be  the  heirs  of  the  late  Rajah,  and  took  possession  of  the  Zemindary ;  but 
Gunga  Dutt  (the  Father  of  the  Appellants),  who  was  the  Nephew  of  the  late  Rajah  by 
marriage,  being  the  Son  of  his  Wife's  only  Sister,  and  as  such  the  maternal  first 
cousin  of  the  late  Rajah,  claimed  to  be  entitled  according  to  the  Shasters  of  Bengal. 

In  consequence  of  these  adverse  claims,  Gunga  Dutt  Iha,  in  the  month  of  January, 
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1805,  commenced  a  suit  in  the  Zillah  Court  of  Poorneah  for  the  recovery  of  the 
Zemindarj,  claiming,  as  the  khalatee  Brother  or  first  cousin  of  the  late  Rajah,  to 
be  his  heir-at-law  and  personal  representative;  and  as  such  entitle  to  his  estates. 
He  set  up  a  claim  also,  which  was  afterwards  abandoned,  of  having  been  adopted 
by  the  Rajah. 

Sree  Narain  Rae  and  Luilit  Narain  Rae  by  their  [135]  answer  denied  the  title 
of  Gunga  Dutt  Iha  as  khalatee  Brother  of  the  Rajah,  and  insisted  that  the  Shasters 
decided  the  inheritance  to  belong  to  them,  as  descended  from  a  common  ancestor  with 
the  Rajah;  and  they  requested  that  the  case  might  be  decided  according  to  the 
Shasters  of  Tirhoot,  which  were  in  usage  in  the  country,  and  particularly  amongst 
the  Brahmins  of  Mithela,  who  were  entirely  ruled  by  them. 

To  this  Gunga  Dutt  replied,  that  on  the  authority  of  the  Rutnakur,  the  most 
excellent  of  the  pothees  (or  Treatises)  in  usage  ia  Tirhoot,  and  the  Bebad  Chunder, 
the  rules  of  which  are  in  usage  in  Bengal,  his  right  was  incontrovertible ;  he  cited 
also  various  other  authorities ;  and  in  order  to  show  that  the  Defendants  could  have 
no  right  to  the  succession,  as  relations  within  the  seventh  degree  to  the  Rajah,  he 
alleged,  that  relations  descended  from  a  common  Grandfather,  or  to  four  descentts, 
give  the  pind  (or  funeral  cake)  to  the  names  of  theii  ancestors,  which  stops  in  the 
fifth :  so  that,  the  near  relationship  then  ceases  also. 

The  Defendants  filed  their  rejoinder  to  this  reply,  citing  various  Buchuns,  or 
texts  of  law-givers,  in  support  of  their  title;  they  disclaimed  the  usages  of  Bengal 
and  of  the  Deccan,  and  relied  principally  upon  the  authority  of  Maha  Maha  Opediah 
Bacheesput,  Misser  of  Mithela,  the  compiler  of  the  Vivada  Chintamani,  whom  they 
represented  as  the  most  celebrated  of  the  Pundits  of  Tirhoot,  and  whose  laws  they 
stated,  "  are  to  this  day  venerated  above  all  others  by  the  Mitheles." 

Both  parties  exhibited  and  filed  genealogical  tables  of  their  respective  families, 
Sree  Narain  and  Luilit  Narain  being  lineally  descended  from  Sumroo  Chowdry, 
[136]  the  paternal  great  Grandfather  of  the  great  Grandfather  of  Rajah  Inder 
Narain. 

It  appears  that  all  religious  ceremonies,  as  well  as  those  of  a  civil  nature,  includ- 
ing marriage,  were  performed  in  the  families  both  of  the  Plaintiffs  and  Defendants, 
as  well  as  in  the  family  of  the  late  Rajah  Inder  Narain  by  a  Mithela  Purohit  (Family 
Priest),  according  to  the  Shasters  current  in  that  District ;  and  that  the  Brahmins  of 
Mithela,  as  stated  by  Sree  Narain  and  Luilit  Narain  in  their  answer,  were  regelated 
in  all  things  by  the  Tirhoot  Shasters. 

Previous  to  pronouncing  a  decision,  the  Zillah  Judge,  in  order  to  ascertain  the 
Hindoo  law  of  the  case,  referred  the  papers  in  the  cause  for  the  opinion  of  the 
Pundit  attached  to  his  Court,  who  returned  the  following  Bewusta,  or  opinion. 

"  After  an  attentive  consideration  of  the  claim  of  Gunga  Dutt  Iha,  as  khalatee 
Brother  to  the  late  possessor,  and  of  that  of  Sree  Narain  Rae  and  Luilit  Narain  Rae, 
as  being  descendants  in  the  seventh  generation  from  a  common  ancestor  with  the 
deceased,  I  declare  this  Bewusta  according  to  the  Shasters.  Inder  Narain  Rae  died, 
leaving  neither  Son,  Grandson,  or  Great  grandson,  and  all  his  property  came  to 
his  Wife ;  and  in  the  case  of  her  having  no  relation  within  the  affinity  of  her  Husband's 
Brother's  Son  (inclusive),  Sree  Narain  Rae  and  Luilit  Narain,  who  are  Sapiuds 
(kindred  connected  by  the  funeral  oblation),  and  heirs  to  her  Husband,  succeed  to 
the  property,  and  these  two  persons  being  in  existence,  it  cannot  go  to  Gunga  Dutt 
Iha,  the  khalatee  (relation)  Brother  of  her  Husband,  who  is  a  Bundhoo  (cognate 
kinsman). 

[137]  "  The  arguments  in  proof  of  this  are  these. — The  Buchun  (text)  of  Juy 
Bulub  Moonee :  '  If  a  person  dies  childless,  first  his  property  goes  to  his  Wife,  then  to 
his  Daughter,  then  the  Father  and  Mother,  then  the  Brother,  then  the  Brother's 
Son,  then  the  Gouteruj  (kindred  of  the  same  family  opposed  to  Bundhoo),  then  the 
Bundhoo,  then  the  disciple,  then  the  fellow-student." 

"  The  Buchun  of  Bishun  Moonee:  '  After  his  death  it  goes  to  the  Bundhoo.  after 
his  death  to  the  Sookool  (distant  kinsman). 

"  In  these  two  Buchuns  there  are  contradictions,  and  to  reconcile  these,  Bachisput 
Missur  has  called  the  Bundhoo  Sapinds,  and  the  Sookools  he  has  called  Sugotur. 

"  Bodhaien  Moonee,  after  what  he  says  respecting  Sookools,  adds :  '  In  case 
there  is  no  Sugotur  Bundhoo,  the  Sookool  succeeds.' 
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"  Accordiug  to  the  Buchun  of  Juy  Bulub  Moonee,  first,  owu  Bundhoo,  then  Father's 
fiundhoo,  then  Mother's  Bundhoo,  according  to  this  series,  inherit  in  the  pothee 
{Law  Treatise)  Vivida  Chintamani. 

'*  Bachisput  Misser  has  this  commentary :  '  In  case  if  he  not  existing,  the  Brother, 
and  the  Brother's  Son,  and  the  Sookools,  and  Sapinds,  and  Bundhoo,  and  the  disciple, 
and  the  Bedereading  Brahmins,  are  heirs  in  succession.  If  there  are  manj  Geants 
(or  kranuts,  kinsmen  generally),  and  Sookools,  and  Bundhoos,  and  if  there  is  no 
Daughter,  the  Sookools  and  Bundhoos  succeed.' 

"  Many  Moonees  (sages)  have  placed  the  Sapinds  and  Sookools  before  the  Bundhoos 
as  heir. 

"  Buchun  of  Brishput  Moonee :  '  If  a  person  dies  [138]  childless,  and  leaves  no 
Wife,  no  Brother,  nor  Father,  nor  Mother,  all  the  Sapinds  shall  divide  the  property, 
and  take  according  to  their  shares.' 

"  Kataien  Moonee  says:  '  After  his  death,  all  the  heirs  shall  succeed.' — '  In  case 
there  is  no  giver  of  pind  to  the  possessor  of  property,  the  property  goes  to  any  person 
who  gives  the  pind,  and  from  him  to  the  person  who  performs  the  same  office  for 
him.  If  they  do  not  exist,  or  any  one  concerned  in  the  pind,  he  will  succeed ;'  are 
explanations  which  I  have  never  seen  in  any  pothee  in  usage  in  Tirhoot. 

"  On  examining  the  pothee  Vivida  Chintamani,  and  Bebad  Chunder,  and  others, 
it  appears  clear  that  the  Sapinds  are  to  the  seventh  generation  (of  seven  descents), 
for  Bunhud  Moonee  has  written,  the  Sapinds  are  extinct  in  the  seventh  descent 
(inclusive  of  course)." 

Against  this  opinion  Gunga  Dutt  produced  three  Bewustas,  or  law  opinions, 
(ign^  by  a  numbier  of  Pundits  of  Tirhoot,  Benares  and  Nuddea,  whereupon  the 
Zillah  Judge  ordered  the  documents  filed  on  either  side  to  be  forwarded  to  the 
Provincial  Court  at  Moorshedabad  for  the  opinion  of  the  Pundits  of  that  Court. 

The  Pundits  of  the  Court  at  Moorshedabad  differed  in  opinion  with  those  of  the 
Zillah  Court,  and  made  the  following  report:  — 

"  The  Widow  of  Indur  Narain  Rae,  deceased,  named  Ranee  Indrawuttee,  came  into 
possession  of  the  property  left  by  her  late  Husband  at  his  death.  The  puttas  which 
decide  the  succession  in  favour  of  the  khalatee  relation  of  her  late  Husband,  in 
preference  to  the  relations  of  the  seventh  descent  from  a  common  ancestor,  are  just, 
and  according  to  the  Shasters. 

"  Proof. — The  Father,  Grandfather,  and  Great  [139]  grandfather,  and  in  like 
manner  maternal  Grandfather,  great  Grandfather,  and  his  Father,  have  pind  and 
Jul  (funeral  oblation,  and  water  libation)  offered  to  them ;  the  fourth  is  the  giver, 
and  the  fifth  has  no  concern  in  the  giving  or  receiving  pind.  Of  these,  he  who  is 
nearest  Sapind,  will  be  heir  to  the  property;  after  him,  the  Sookools,  the  Acharuj, 
and  the  Shish  (a  spiritual  guide  or  teacher) ;  where  there  are  many  Geants,  and 
Sookools  and  Bundhoos,  he  who  is  nearest  will  succeed  to  the  property  of  a  childless 
person ;  and  in  the  case  of  there  being  no  nearer  protreety,  the  heritage  comes  to 
the  nearest  Sapind ;  the  Great  grandfather.  Grandfather,  Father,  self,  with  own 
Brother's  son  of  a  Wife  of  same  tribe,  Grandson,  and  his  Son,  are  joint  Sapinds, 
in  an  undivided  property ;  but  if  it  is  divided,  are  Sookools :  if  there  are  no  offspring, 
the  Sapinds  succeed ;  if  there  are  no  Sapinds,  the  Sookools.  As  far  as  the  con- 
nexion of  pind  extends  to  a  common  ancestor,  so  far  do  the  Sapinds  go ;  and  when 
they  are  remote  from  pind,  they  are  remote  also  from  sapindee :  in  case  of  a  division 
of  the  property,  the  leep  (remnant  of  oblation)  tasters  are  Sookools. 

"  The  texts  of  all  these  Buchuns  are  inserted  in  the  pothees  Rutnakur,  and  others 
of  Hithela,  composed  by  Menu  and  Brishput  Oupust,  Bohaien  Debul,  the  Brinch 
Sooran  (Poorana's  or  sacred  books) ;  therefore,  the  khalatee  relation  is  the  giver  of 
the  pind. 

"  The  Bewusta  which  have  decided  in  favour  of  the  Sookools,  or  descendants  of 
the  seventh  generation  from  a  common  ancestor,  in  preference  to  the  khalatee  relation, 
are  improper,  and  contrary  to  the  text  of  Menu,  and  all  texts  and  Shasters  contrary 
thereto  are  [140]  of  no  authority,  for  he  wrote  according  to  the  bedes  (the  Vedas  or 
Holy  Scriptures) ;  he  is,  therefore,  above  all.  Thus,  according  to  the  Shasters, 
Gunga  Dutt  Iha,  the  Plaintiff,  is  rightful  heir." 

Against  this  last  opinion,  it  was  alleged  by  Sree  Narain  and  LuUit  Narain,  that 
the  Pundits  of  the  Provincial  Court  had  only  consulted  the  Shasters  in  usage  in 
Bensral,  which  did  not  regulate  the  succession  and  inheritance  of  families  in  Tirhoot. 
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Under  these  circumatanoes  the  Zillah  Court  deemed  it  necessary  to  resort  to  further 
authority,  and  ordered  the  proceedings  to  be  transmitted  to  the  Sudder  Dewanny 
Adawlut  of  Bengal,  witii  a  request  that  the  Pundits  of  that. Court  might  be  directed 
to  examine  the  various  Bewustas,  and  decide  which  was  just  and  right  according  to 
the  Shasters. 

The  Sudder  Dewanny  Adawlut  accordingly  referred  the  question  and  the  Bewustas 
to  their  Law-officers,  who  delivered  the  following  opinion : — 

"  Ranee  Indrawuttee,  Widow  of  Indur  Narain  Rae,  having  deceased,  leaving  no 
Brother  of  the  Rajah,  or  Son  of  the  said  Brother  alive,  we  conceive  the  property  of 
which  she  died  possessed,  in  right  of  the  Rajah,  to  be  the  right  of  Sree  Narain  Rae 
and  Lullit  Narain  Rae,  the  Defendants,  as  Sapind  and  heirs  to  her  said  Husband. 
The  Bewusta  to  this  effect,  passed  on  the  authority  of  the  Vivida  Chintamani  and 
other  Books,  and  the  usages  of  Mithela  is  correct ;  and  that  which  asserts  the  right 
to  come  to  Gunga  Dutt  Iha,  the  khalatee  Brother  or  Bundhoo,  is  not  allowable  by 
the  Shasters  of  Mithela,  but  is  so  according  to  the  Daya-bhaga  and  Dye  Tuth,  the 
poothees  in  usage  in  Gour  Doss  or  Bengal.  In  proof  of  this,  Bishun  [141]  Moonee 
writes: — Of  a  person  who  dies  childless,  the  succession  of  his  property  devolves  first 
to  his  Wife,  then  to  his  Daughter,  then  his  Mother,  then  the  Father,  then  his  Brother, 
then  Brother's  Son,  then  the  Bundhoo,  then  the  Sookool,  then  the  fellow-student, 
then  (exclusive  of  the  property  set  apart  for  pious  purposes)  the  State. 

"  According  to  the  Vivida  Chintamani,  the  Bundhoo's  are  Sapinds ;  Sookools, 
mefjis  Humgctur,  or  descended  from  a  common  ancestor. 

''Again,  Brishput  Moonee  say),  from  self  to  seven  generations  are  Sai  iuds, 
beyond  Sapinds  are  barred.  From  pelf  upwards  to  fourteen  pooshts  are  called 
Samanodaca,  who  are  of  the  same  seed,  next  to  them  come  the  Sugotur. 

"  The  abstract  of  this  from  the  Vivida  Chintamani  is  this :  First  the  Son,  then 
the  Grandson,  then  his  son,  then  the  Wife,  the  Daughter,  then  the  Mother,  then  the 
Father,  then  the  Brother,  then  Brother's  Son,  then  the  near  Sapind,  then  the  mnote, 
then  the  near  Sookools,  then  the  remote :  then  in  default  of  all  these,  and  exclusive  of 
the  portion  for  pious  purposes,  the  persons  of  the  Mother's  family  have  right  of 
succession. 

"  Again,  according  to  Sree  Eur  Misser,  if  a  person  dies  childless,  his  property 
becomes  the  right  of  the  descendants  of  his  Father ;  if  they  exist  not.  Grandfather's 
offspring,  then  the  offspring  of  the  great  Grandfather.  This  is  thus  proved :  three 
generations  give  pind  and  Jul — that  is,  three  generations,  from  self;  the  fourth  is 
the  giver,  and  the  fifth  has  no  concern  therewith.  After  these,  he  who  is  nearest 
heir  must  succeed.  The  proof  of  this  is,  in  case  there  are  no  Sapinds,  the  Sookools 
succeed ;  after  [142]  them,  the  nearest  relations,  according  to  their  sinees ;  as  upon 
the  authority  of  all  these  texts  above  quoted  it  is  proved.  The  relative  situations 
of  the  Sapind  Samanodaca  Goutery,  or  descendants  from  the  same  stock,  is  stated 
above. 

"  Ball  Roop  writes: — '  If  there  is  no  relation  within  the  Brother's  Son  inclusive, 
the  Geants  of  the  same  common  ancestor  will  inherit ;  in  proof  of  which  is  this.  First 
the  heirs,  as  far  as  the  Brother's  Son  ;  then  the  Goturuj  heirs,  i.e.,  of  one  stock ;  then 
the  Bundhoo ;  the  meaning  of  Goturuj  is  he  who  is  a  Sapind.' 

"Text  of  Menu  is  thus: — '  Goturs  reach  to  six  generations,  Sapinds  to  seven, 
which  is  thus  explained :  That  six  generations  and  their  offspring  are  Goturuj  and 
Sapinds;  and  that  from  the  deceased  Father,  including  his  Grandfather  and  great 
Grandfather,  and  in  ascent  up  to  the  seventh  generation,  are  Sapinds  and  Goturuj  ; 
and  in  like  manner  seven  generations  in  descent  are  Sapinds  and  Goturuj.  In  support 
of  this  it  is  said,  pind  may  be  given,  from  self  up  to  great  Grandfather,  and  three 
generations  above  that  are  eaters  of  the  pind  leep,  and  from  the  giver  for  seven 
generations  are  they  named  Sapinds  in  these  generations.  This  is  the  relationship 
and  connexion  :  If  there  are  no  Sapinds,  the  Samanodacas  succeed  to  the  inheritance, 
which  word  means  all  the  generations  above  the  Sapinds,  of  which  the  memory 
remains.' 

"  This  is  supported  by  the  text  of  Buchun  Moonee,  who  says  that  the  Samanodacas 
are  Humgoturs,  and  if  there  are  no  Goturs,  the  Bundhoos  inherit ;  that  the  Bundhoos 
are  of  three  kinds — first,  own  Bundhoos  ;  second.  Father's  Bundhoos  ;  third.  Mother's 
Bundhoos. 

[143]  "  In  the  Seetee  Sar  Gurint,  according  to  the  text,  of  Oupent  Moonee,  we 
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found  these  words :  '  In  the  event  of  there  being  no  Son,  the  Sapinds  are  heirs,'  and 
the  interpretation  of  near  Sapind  is  thus  given :  '  Great  grandfather,  Grandfather, 
and  Father,  self,  own  Brother,  Son  by  a  Wife  of  the  same  tribe.  Grandson,  his  Sou, 
are,  in  an  undivided  inheritance,  Sapinds;  but  if  said  inheritance  be  divided 
amongst  the  heirs,  thej  are  Sookools.  If  a  person  has  no  offspring,  the  heritage 
goes  to  the  Sapinds ;  and  if  there  are  no  Sapinds,  to  the  Sookools ;  if  tliey  are  not, 
it  goes  to  the  Acharuj ;  if  he  is  not,  to  the  Disciple;  if  he  is  not,  to  the  Purohit ;  if 
there  is  none,  the  whole  (exclusive  of  Brahminical  property)  to  the  State.' 

"  The  Tan  Ooktan,  or  those  whose  name  have  been  mentioned  above,  respecting 
whom  has  been  explained  the  rights  of  Sapind  and  Sookool;  said  explanation  is 
in  cases  of  the  division  of  inheritance,  and  bears  no  reference  to  asoch  (impurity 
attaching  on  the  birth  or  death  of  a  relation),  in  which  all  who  are  of  one  blood  are 
Sapinds,  as  well  as  those  merely  connected.  Abstract  of  the  text: — 'A  person 
dying  childless,  his  wealth  goes  to  his  Father  and  his  descendants  as  far  as  the 
Grandson;  if  none  exist,  it  goes  to  his  Grandfather  and  his  descendants;  if  none 
exist,  to  the  Great  grandson  and  his  descendants ;  and  so  on  to  the  seventh  in  ascent, 
after  which  right  of  inheritance  ceases.' 

"  According  to  the  Brinch  Pooran  Shaster,  in  the  whole  Hindoo  race,  Sapinds 
are  to  the  seventh  generation ;  after  which  they  are  Samanodacas,  who  go  up  as  far 
as  the  memory  of  the  family  exists.  If  self.  Father,  Grandfather,  and  Great  Grand- 
father, with  seven  generations  in  ascent  from  him,  and  from  him  [144]  also,  down  to 
the  great  Grandson,  seven  generations  in  descent  (the  seventh  of  whom  is  said  great 
Grandson),  are  dead,  except  said  great  Grandson,  and  the  property  hag  not  been 
divided,  said  great  Grandson  is  Sapind;  and  if  the  property  shall  have  been 
divided,  is  Samanodaca,  but  all  who  eat  of  the  pind  leep  are  Samanodacas,  and  those 
who  eat  the  pind  are  Sapinds. 

"  Bodhaien  Moonee  says: — '  He  is  a  Sapind  in  cases  where  the  property  has  not 
been  divided,  and  Sookool  where  it  has.'  His  explanation  refers  to  the  rights  of 
Sapinds  and  Sookools,  in  a  case  of  inheritance  to  the  property  of  a  childless 
person. 

"  In  the  Rutnakur  test  of  Menu  is  found: — '  The  act  of  Sapindee  ceases  at  the 
leventh  generation,  and  the  Samanodaca  extends  therefrom  to  the  further  annals 
of  the  family.'  Thus  explained,  seven  generations  above  the  person  living,  and  all 
their  offspring,  are  Sapinds;  and  in  the  pothees  Parajat,  also,  it  is  written,  that 
the  word  seventh  bears  reference  to  the  founders  of  the  seven  generations  above, 
and  all  their  descendants  who  are  mutually  Sapinds. 

"  In  the  Much  Pooran : — '  From  the  fourth  generation  (in  a^ent)  they  are  leep 
partakers,  and  from  the  father  to  three  generations  partakers  of  pind,  the  giver 
of  which  pind  is  the  seventh.' 

"  Text  of  Sumunt  Moonee: — '  Brahmins  who  are  of  one  pind  suffer  asoch  for  ten 
generations.  After  three  generations  pind  ceases,  and  after,  or  in  the  seventh 
generation,  right  of  heritage  ceases;  that  is,  after  seven  the  property  left  is  not 
divided.  If  this  asoch,  etc.,  is  not  performed,  the  punishment  is  equal  to  the 
slayer  of  a  Brahmin ;  or  he  who  has  relation  of  pind,  his  asoch  ceases  at  the  tenth 
generation.  He  whose  Fa-[146]-ther,  Grandfather,  and  Great  Grandfather  are 
living.  Great  Grandfather's  Father,  and  two  ascents  more,  are  partakers  of  the 
leep.     All  this  refers  to  asoch.' 

"  In  the  Brinch  Pooran  it  is  thus  written,  and  in  the  translation  thereof  in  the 
Seetee  Sar;  but  this  is  the  explanation  given  thereof  in  the  Retnakara: — 'In  all 
tribes  of  Hindoo,  from  self  upwards  to  the  seventh  ascent,  and  from  the  Great  Grand- 
father to  Great  Grandson,  seven  descents,  both  in  ascent  and  descent,  seven  genera- 
tions are  Sapinds;  after  whom  are  the  Samanodacas.  This  enumeration  is  re- 
peatedly written,  and  according  thereto,  the  Sapinds  extending)  upwards  seven 
generations  are  heirs  to  an  undivided  property ;  whilst  those  who  have  right  to  a 
divided  one  are  Sookools  and  Samanodacas.  This  is  not  the  case  in  all  places ;  but 
in  some,  he  who  partakes  of  the  leep  comes  into  the  property,  who,  in  case  of  a 
division,  are  Sookools  and  Samanodacas,  whilst  those  who  partake  of  pind  are, 
even  in  case  of  a  division,  Sapinds;  and  Sapinds,  as  above  enumerated,  succeed  to 
property.' 
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"  Bodhaieu  Moonee  says :  '  Great  Grandfather,  Grandfather,  Father,  Self,  own 
Brother,  Sou  of  a  Wife  of  same  tribe.  Grandson,  and  his  Son,  all,  if  the  property  is 
undivided,  are  Sapinds ;  and  if  divided,  Sookools.  In  order  to  ascertain  the  right 
of  inheritance  to  the  property  of  a  childless  person,  deceased,  this  is  the  explanation 
of  Sapinds  and  Sookools;  for  in  the  matter  of  division  of  property  left  it  is  written 
thus.' 

"  The  explanation  of  the  Bibad  Chander  is  thus: — '  The  property  of  a  childless 
person  goes  to  his  Wife ;  if  he  leaves  none,  to  his  Daughter ;  if  he  has  none,  to  his 
Father ;  then  to  the  Mother,  then  to  the  Brother,  then  the  Sagotur,  then  the  Bundhoo, 
then  the  Disciple,  [146]  then  (exclusive  of  Brahminical  property)  to  the  State,  who 
will  give  such  Brahminical  property  to  the  Bed»-reading  Brahmins;  and  amongst 
the  Sugoturs  the  nearest  will  succeed ;  because  where  there  are  many  Geants,  and 
Sookools,  and  Bundhoos,  the  nearest  will  inherit  the  property  of  a  childless  person.' " 

The  Zillah  Court  having  received  the  above  Bewusta,  confirmatory  of  that 
delivered  by  the  Pundit  of  their  own  Court,  on  the  16th  of  September,  1808,  after 
recapitulating  the  circumstances  of  the  case,  pronounced  their  decree,  and  ordered 
that  the  plaint  should  be  dismissed,  and  that  the  Plaintiff  pay  the  costs  of  the  suit 

On  the  Ist  of  February,  1809,  the  Plaintiff,  Gunga  Dutt  Iha,  appealed  from  this 
decree  to  the  Provincial  Court  of  appeal  for  the  Division  of  Moorshedabad.  In  his 
petition  to  that  Court,  he  represented  that  the  Pundits  of  the  Provincial  Court  at 
Moorshedabad  as  well  as  the  Pundits  of  the  Sudder  Dewanny  Adavlut,  upon  the 
reference  to  them,  had  severally  decided  that  the  usages  of  Gour  or  Bengal  were  in 
favour  of  the  Plaintiff ;  that  the  Zemindary  in  dispute  was  in  Gour ;  and  that  the 
deceased  Rajah  for  ten  generations  had  been  settled  in  Gour ;  he  submitted  that  in 
all  'affairs  the  Shasters  of  Gour  must  govern  the  customs  of  Gour,  and  insisted  that 
his  right  was  clear,  not  only  according  to  all  those  Shasters,  but  also  according  to 
the  authorities  of  the  Ketnakara  and  Sumrit  Sur  in  usage  in  Tirhoot. 

Sree  Narain  Rae  and  LuUit  Narain  Kae  put  in  their  answers  to  this  appeal, 
alleging  that  the  Pergunnah  of  Havellee  Poomeah  was  in  fact  in  Tirhoot,  and  that 
according  to  all  Pothees  prevalent  in  Tirhoot,  the  right  to  the  inheritance  had 
devolved  upon  them. 

On  the  4th  of  September,  1809,  the  Provincial  Court,  [147]  entertaining  some 
doubts  on  the  law,  ordered  that  copies  of  the  proceeding,  together  with  the  original 
Bewustas  of  the  Pundits  of  the  Sudder  Dewanny  Adawlut,  be  again  sent  to  that 
Court  for  their  further  opinion. 

The  Pundits  accordingly  reviewed  the  proceedings,  and  the  Bewustas  delivered 
in  the  cause,  and  gave  the  following  opinion: — 

"  Upon  an  examination  of  the  various  Bewustas,  it  appears  to  us  that,  according 
to  the  Shasters  of  usage  in  the  Country  of  Mitheel,  whenever  inhabitants  of  that 
country,  who  carry  on  their  affairs  according  to  the  usages  of  the  said  country, 
happen  to  have  a  dispute,  it  is  proper  that  the  Judge  do  decide  in  the  dispute  agree- 
ably with  the  institutes  of  the  Shasters  of  that  country;  and  that  when  disputes 
arise  between  inhabitants  of  Gour,  or  those  who  carry  on  their  affairs  according  to 
the  Shasters  of  that  Country,  or  Malda  Tajpoor,  etc.,  he  shall  decide  according  to 
the  Shasters  of  Gour.  Upon  this  principle,  in  the  dispute  between  Gunga  Duff  Iha 
v.  Sree  Narain  Rae  and  LuUit  Narain  Rae,  Mithilees  (inhabitant*  of  Mithila),  the 
Pothees  in  usage  in  Poomeah  bear  strongly,  viz.,  the  Vivada  Chintamani,  the  Bibad 
Chunder,  the  Retnacara,  the  Sumrit  Sur,  compiled  by  Bal  Roop  and  Three  Krepae, 
and  according  to  the  Bewustas  of  the  Shasters,  the  inheritance  of  Rajah  Inder  Narain 
Rae  should  rest  in  Sree  Narain  Rae  and  LuUit  Narain  Rae. 

"  2nd.  Answer  of  Soolpanee,  the  Pundit  of  the  Zillah  Court,  is  according  to  the 
Shaster  of  Gour  Doss,  and  not  according  to  those  of  Mitheel. 

"  3rd.  In  answer  to  the  Bewustas  of  Suboor  Tewarree  and  Gunsam,  Pundits  of 
the  Sudder,  it  is  written,  that  [148]  they  have  passed  their  Bewusta  according  to 
the  Vivada  Chintamani,  the  Shaster  in  use  in  Poomeah;  for  they  have  merely 
written,  that  according  to  the  Shasters,  etc.,  and  have  not  written  according  to  the 
Shasters  in  usage  in  Gour  Doss ;  but,  moreover,  they  have  written,  that  Sree  Narain 
and  Lullit  Narain,  the  relations  of  the  seventh  descent,  are  rightful  heirs  to  the 
property  of  the  deceased  Rajah  ;  and  according  to  the  Dava-Bhaga,  the  relations  of 
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the  seventh  descent,  who  are  Gootur  Chow  (family,  etc.),  are  heirs,  they  have  not 
then  written. 

"  4th.  They  have  not  written  after  whom,  who  is  to  inherit. 

"  5th.  The  Bejye  neither,  and  other  Gerunts,  are  in  usage  in  Benares,  and  the 
Daya-Bhaga  in  Gour  Doss." 

On  the  9th  of  December,  1809,  the  Bewusta  of  the  Pundits  of  the  Sudder  Dewanny 
Adawlut,  with  the  various  Bewustas,  having  been  received,  the  Provincial  Court 
declared,  "  ihaX,  upton  an  examination  of  the  same  it  appeared  that  the  Pundits  had 
decided  that,  according  to  the  Shasters  in  usage  in  Poorneah,  the  Vivada  Chintamani, 
Bibad  Chimdur,  and  Retnacara,  Sumrit  Sur,  in  usage  in  Mitheel,  and  various  other 
Shasters,  the  claim  of  Sree  Narain  and  Lullit  Narain  was  preferable."  And  tiie 
Court  accordingly  decreed  against  the  Plaintiff's  claim,  and  affirmed  the  decree  of 
the  Zillah  Court  with  costs. 

Soon  after  the  date  of  this  decree,  Lullit  Narain  Rae  died,  without  leaving  any 
children,  but  leaving  his  Widow,  Mussumut  Leelawattee,  who  was  admitted  as  his 
representative  in  the  further  proceedings  in  the  cause. 

On  the  20th  of  April,  1810,  Gunga  Dutt  Iha  appealed  from  the  above  decisions  of 
the  Zillah  and  Provincial  [149]  Courts  to  the  Sudder  Dewanny  Adawlut  at  Bengal,  and 
Sree  Narain  Rae  and  Mussumut  Leelawattee  respectively  put  in  their  answers  to 
the  petition  of  appeal. 

At  the  hearing  of  the  appeal,  it  appeared  that  a  decree  of  the  Sudder  Dewanny 
Adawlut,  dated  the  22nd  of  June,  1801,  had  been  made  in  a  cause  of  Rajchunder 
Naraen  Chovidry  v.  Goculchund  Goh  (reported  1  Ben.  Sud.  Dew.  Ad.  Rep.  43),  in 
which  it  was  determined  that  if  a  person  of  a  Mithila  family  living  in  Bengal- con- 
tinue the  observance  of  the  Mithila  Shaster  on  occasion  of  marriages  and  mournings 
in  his  family,  and  have  a  Mithila  Furohit,  or  Priest,  to  perform  the  ceremonies, 
his  right  to  inheritance  and  other  claims  were  to  be  determined  according  to  the 
Mithila  Shasters ;  but  that  if  these  ceremonies  were  performed  by  him  according  to 
the  Bengal  Shasters,  his  right  of  inheritance  should  be  determined  by  the  Bengal 
Shasters. 

In  conforroily  with  this  decree,  and  with  the  opinion  of  the  Hindoo  law  Officers, 
and  finding  that  it  was  admitted  on  the  part  of  the  Appellant,  Gunga  Dutt  Iha, 
upon  the  question  being  put  by  the  Court,  that  the  Purohits  or  Priests  of  all  parties 
in  the  suit,  were  Mithila  men,  and  that  the  marriage  and  mourning  ceremonies  were 
observed  by  them  according  to  the  Mithila  Shasters,  the  Judges  of  the  Sudder 
Dewanny  Adawlut  were  of  opinion,  that  the  case  was  to  be  decided  by  the  Mithila 
Shasters,  and  in  order  more  clearly  and  finally  to  ascertain  the  rights  of  the  parties 
according  to  those  Shasters,  the  Court,  on  the  16th  of  February,  1812,  directed  a 
reference  to  the  Pundits  of  the  Zillah  Court  of  Tirhoot,  which  was  in  the  District 
of  Mithila  proper,  and  to  the  Provincial  Court  of  Patna,  in  order  to  obtain  the 
opinion  of  the  [150]  Pundits  of  those  Courts,  they  being  the  persons  most  versed  in 
the  Shasters  current  in  the  Mithila  tribe  and  District,  upon  the  following  question : 
"  In  the  case  of  a  person  of  the  Mitheel  tribes  dwelling  in  Bengal  (in  whose  family, 
through  Purohits  of  the  Mitheel  tribe,  the  observances  of  joy  and  of  grief  have  been 
in  usage  according  to  the  Mithila  Shasters)  dying  and  leaving  persons  related  to 
him  in  the  sixth  descent  his  Humgoters — that  is,  the  descendant's  children  of  his 
great  Grandfather's  great  grandsire — and  also  leaving  the  Son  of  the  Sister  of 
his  Mother,  with  no  other  nearer  heir  than  these  living;  to  which  of  these  persons, 
that  is,  the  descendant  in  the  sixth  degree,  or  the  Mother's  Sister's  Son,  does  the  right 
of  inheritance  to  the  real  and  personal  property  of  the  deceased  belong)" 

In  answer  to  this  question,  the  Pundits  delivered  a  Bewusta,  which  declared,  that 
according  to  the  Mithila  authorities,  the  estate  of  a  person,  on  failure  of  heirs, 
within  the  relation  of  Brothers'  Sons,  devolved  on  the  paternal  kindred,  who  are 
Sapinds,  including  descendants  of  a  paternal  ancestor  to  the  sixth  degree ;  and  in 
default  of  Sapindas  it  devolved  on  the  Samanodacas  or  more  distant  paternal  kindred 
extending  to  the  fourteenth  degree,  and  that  in  failure  of  Samanodacas  the  Bundhoos, 
or  maternal  kindred,  succeeded ;  and  that,  therefore,  Sree  Narain  Rae  was  the 
nearest  heir  as  Sapinda;  the  Appellant,  Gunga  Dutt  Iha,  being  of  the  class  of 
Bundhoos. 

This  opinion  having  been  duly  received,  the  Sudder  Dewanny  Adawlut,  on  the 
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23rd  of  March,  1812,  ordered,  that  the  papers  in  the  cause  should  be  laid  before  the 
third  Judge,  for  his  opinion. 

On  the  6th  of  April  following,  the  Plaintiff,  with  [161]  permission  of  the  Court, 
filed  a  petition,  protesting  against  the  Bewustas  of  the  Pundits  of  the  Zillah  Court 
of  Tirhoot  and  the  Provincial  Court  of  Azeemabad. 

Mr.  Harrington,  the  first  Judge,  investigated  the  opinions  of  the  various  Pundits 
delivered  in  the  cause,  and  after  some  delay  pronounced  the  following  elaborate 
opinion: — 

"  Ist.  The  decision  of  this  cause  rests  entirely  upon  a  point  of  Hindoo  law,  whether 
Appellant,  as  maternal  first  cousin  of  Rajah  Inder  Narain  (viz.,  of  the  Sister  of 
Inder  Narain's  Mother),  be  the  legal  heir  to  the  estate  of  Inder  Narain,  vacated  by 
the  death  of  his  Widow,  Ranee  Indrawuttee,  or  whether,  on  the  Ranee's  death,  the 
right  of  succession  to  her  Husband's  estate  devolved  to  Sree  Narain  and  Lullit 
Narain,  lineally  descended  in  the  sixth  degree  from  Sumroo  Chowdry,  also  called 
Somer  Sing,  ancestor  in  the  sixth  degree  of  Rajah  Inder  Narain,  viz.,  his  paternal 
Great  Grandfather's  great  grandsire. 

"  2nd.  The  Pundits  of  the  Zillah  Courts  of  Poorneah  and  Tirhoot,  of  the  Pro- 
vincial Court  for  the  division  of  Patna,  and  of  the  Sudder  Dewanny  Adawlut,  concur 
in  declaring  that,  according  to  the  received  and  most  authoritative  Books  of  law  of 
the  Mithila  or  Tirhoot  system  (by  which  the  parties,  though  resident  within  the 
limits  of  Bengal,  are  regulated  in  their  religious  ceremonies,  marriages,  etc.),  the 
paternal  kindred  are  entitled  to  succeed  before  the  maternal ;  and,  consequently,  the 
Appellant  (the  Plaintiff  in  the  suit)  has  no  legal  right  to  the  succession  claimed 
by  him. 

"  3rd.  In  support  of  this  opinion  the  following  authorities  are  cited  (besides  others 
less  conclusive),  which  expressly  declare  a  preference  of  the  Gotraja  kindred  of  the 
same  Gotra,  or  paternal  stock,  to  the  Bundhoo  or  kinsman  of  a  different  stock, 
namely,  the  [162]  maternal  kindred  and  the  issue  of  Daughters  married  into  another 
family: — 

"  1st.  A  passage  of  Yajnyawalcya,  cited  in  the  Mitac8har4,  Ch.  II.,  sec.  1, 
par.  2 :  '  The  Wife,  and  the  Daughters  also,  both  parents.  Brothers  likewise,  and 
their  Sons,'  the  paternal  kinsman  (Gotraja),  kinsman  of  a  different  family  (Bundhoo), 
'  a  pupil  and  a  fellow-student ;  on  failure  of  the  first  among  these,  the  next  in  order 
is  indeed  heir  to  the  estate  of  one,  who  departed  for  heaven  leaving  no  male  issue. 
This  rule  extends  to  all  persons  and  classes.' 

"  2nd.  The  Mitdcshari  itself,  which  declares  the  order  of  succession  according  to 
the  above  text  (see  page  324  of  Mr,  Colebrooke's  Translation),  and  afterwards  in  two 
distinct  sections  (5  and  6  of  chap.  II.),  the  one  entitled  '  succession  of  kindred  of  the 
same  family  name,  termed  Gotraja,  or  Gtentiles,'  the  other  on  the  succession  .of 
Bundhoo,  or  kindred  of  a  different  family  name,  states  the  order  in  which  the 
paternal  and  maternal  kindred  are  to  succeed  respectively.  From  these,  it  will  be 
sufficient  to  extract  the  substance  of  the  commencement  of  each  section,  viz..  If  there 
be  not  even  Brothers'  Sons,  the  Gotraja,  or  more  distant  paternal  kinsman  (translated 
by  Mr.  Colebrooke, '  Gentiles  '),  share  the  estate.  On  failure  of  Gentiles,  the  Bundhoo, 
or  kinsman  of  a  different  family  (translated  '  Cognates '),  are  heirs.  For  the  re- 
mainder of  the  Mit&cshari,  as  applicable  to  the  case,  I  beg  to  refer  to  the  translation 
of  that  work,  pages  349  to  352,  including  also  in  notes  the  explanations  of  Com- 
mentators, and  sentiments  of  other  Writers  upon  the  subject. 

"  3rd.  The  Vivada  Chintamani,  the  Author  of  which,  after  citing  different 
authorities  on  the  order  of  succession,  gives  the  following  recapitulation: — 

[163]  "  The  abstract  is  this :  First  the  Son,  after  him  the  Grandson,  then  the 
Great  Grandson;  on  failure  of  these,  the  virtuous  Wife;  failing  her,  the  Daughter; 
in  her  default,  the  Mother ;  if  she  be  dead,  the  Father ;  if  he  be  so,  the  Brother ;  on 
failure  of  him,  his  Son ;  in  default  of  him,  the  near  and  more  remote  Sapinda  or 
kindred,  connected  by  the  funeral  oblation  (for  want  of  such  Saculya,  also  called 
Samanodaca),  or  those  connected  by  a  common  libation  of  water,  in  order ;  on 
failure  of  them,  the  Mother's  family  (Matrical)  and  the  rest ;  and  default  of  all,  the 
King,  excepting  the  property  of  a  Brahmin. 

"  4th.  A  passage  from  Balarupa,  referring  to  the  text  of  Yajnyawalcya  above 
cited,  in  proof  that  on  failure  of  him  down  to  the  Brother's  Son,  the  succession 
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deTolves  on  the  Gotraja;  and  after  explaining  it  aa  meaning  the  Sapindas,  and 
comprising  six  ancestors  and  their  issue,  concluding  with  the  following  quotation 
from  Virhut  Menu :  the  relation  of  Sapinda  ceases  with  the  seventh  person,  and  that 
of  the  Samanodaca  extends  to  the  fourteenth  degree.  The  Samanodaca,  too,  are 
Gotraja  (or  paternal  kinsman);  on  failure  of  such,  the  succession  devolves  on  the 
Bundhoo  (or  kinsman  of  a  different  stock),  conformably  with  the  text  of  Yajnyawalcya 
above  citeid,  Giotraja,  Bundhoo,  etc. 

"  5th.  The  following  extract  from  the  Bibad  Chander :  — 

"  The  wealth  of  one  dying  without  male  issue  goes  to  his  Wife ;  if  he  leave  none, 
it  goes  to  his  Daughter ;  if  tiiere  be  none,  it  devolves  on  his  Father ;  if  he  be  dead, 
it  passes  to  the  Mother ,-  if  she  deceased,  it  comes  to  the  Brothers ;  in  default  of 
Brothers,  it  goes  to  the  Sagotra ;  for  want  of  such,  it  descends  to  [164]  the  Bundhoo ; 
on  failure  of  whom,  it  accrues  to  the  disciple ;  if  there  be  none,  it  goes  to  the  King, 
except  to  the  property  of  a  Brahmin.  Among  Sagotras  the  nearest  shall  take  pro- 
perty of  the  childless  man;  conformably  with  text  of  Vrihaspate  and  quotations 
from  the  Shasters,  where  many  claim  the  inheritance  of  a  childless  man,  whether 
near  or  distant  paternal  kindred  or  kinsmen,  or  of  a  different  stock  (Geanli,  Saculya, 
or  Bundhoo),  he  who  is  the  nearest  of  them  shadl  take  estate. 

"  6th.  A  text  from  Apostamba,  cited  in  the  Chintamani,  importing  that  if  a 
person  die  childless,  his  estate,  moveable  and  immoveable,  goes  to  his  Sapinda; 
if  there  be  no  Sapinda,  to  his  Saculya ;  if  there  be  no  Saculya,  to  his  Bundhoo. 

"  4th.  These  last  texta  are  quoted  by  the  Pundit  of  the  Fatna  Provincial  Court, 
and  the  Pundit  of  the  Zillah  Court  of  Tirhoot,  but  not  by  the  Pundits  of  the  Sudder 
Dewanny  Adawlut,  who  cite  only  from  the  Sumrit  Sara  another  dictum  of  Apos- 
tamba, that  on  failure  of  male  issue,  the  nearest  Sapinda  is  the  heir. 

"  5th.  Jimuta  Yahana,  the  Author  of  the  Daya-Bhaga,  considering  a  text  of 
Menu,  which  directs  that  the  inheritance  be  given  '  to  the  nearest  Sapinda,'  or  those 
who  are  connected  by  funeral  oblations,  to  refer  not  so  much  to  nearness  of  kin  or 
family  relation,  as  to  the  presentation  of  offerings,  and  that  the  maternal  Uncle 
and  other  maternal  kindred  present  oblations  to  the  maternal  Grandfather  and  other 
ancestors,  which  the  deceased  was  bound  to  offer  when  living,  and  consequently 
partakes  when  offered  by  others  after  his  death,  declares  them  entitled  to  succeed  on 
failure  of  near  Sapinda  among  the  paternal  kindred,  viz.,  '  on  failure  of  any  lineal 
descendant  of  the  paternal  Grand-[156]-father,  down  to  the  Daughter's  Son,  who 
might  present  oblations  in  which  the  deceased  would  participate.'  He  adds,  that  on 
failure  of  such  maternal  kindred,  viz.,  those  who  offer  oblations  which  the  deceased 
was  bound  to  present,  and  of  which  he  partakes  when  presented  by  others  after  his 
death,  the  '  Saculya '  or  distant  paternal  kinsman  is  the  successor,  and  defines  '  the 
Saculya  to  be  one  who  shares  a  divided  oblation,  as  the  Grandson's  Grandson,  or 
other  descendant  within  three  degrees  reckoned  from  him,  or  as  the  offspring  of 
the  Grandfather's  Grandfather,  or  other  remoter  ancestor.'  (See  Mr.  Cblebrooke's 
Translation  of  the  Daya-Bhaga,  pages  216  to  219 ;  and  the  rule,  that  he  who  while 
living  presents  an  oblation  to  an  ancestor,  partakes  when  deceased  of  oblations 
presented  to  the  same  person,  in  page  171.) 

"6th.  This  order  of  succession,  however,  which  has  been  adopted  in  Bengal,  and 
which  Nanda  Fandita,  a  modern  Author,  is  desirous  of  extending  to  Benares,  in 
opposition  to  Camalacara  and  the  Author  of  the  Viramitorodya,  who  follow  the 
MitAcshari  (see  note  to  Translation  of  Miticshari,  pages  350  and  351),  is  not 
admitted  by  the  Mithila  school,  who  uniformly  prefer  the  paternal  to  the  maternal 
kindred,  whilst  any  of  the  former,  or  at  least  any  within  the  fourteenth  degree, 
may  be  living.  In  the  Bengal  law  of  inheritance,  a  pind  or  oblation  at  obsequies  is 
chiefly  regarded  in  Mithila  the  Gotra  or  relation  of  the  same  family.  This  point 
appears  to  me  incontrovertibly  established  by  the  authorities  cited  in  the  Bewustas 
of  the  law-officers  of  this  Court,  the  Zillah  Courts  of  Poorneah  and  Tirhoot,  and  the 
Patna  Provincial  Court,  and  I  see  nothing  whatever  to  prove  the  contrary.  The 
Bewusta  of  the  Pundit  of  the  Moorshedabad  Provincial  [166]  Court,  is  founded  on 
hi*  own  construction  of  texts  that  are  cited  by  the  other  Pundits  to  prove  the 
opposite  doctrine.  The  whole  of  the  objections  of  Appellant  to  the  Bewustas  in 
favour  of  the  distant  kindred  of  Rajah  Indur  Narain,  also  appear  to  me  unfounded 
or  irrelevant  to  the  present  case,  in  which  the  contest  is  not  between  a  Sanind  •nA 
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Saculya,    both   of   the    pat«rnal   kindred,    but   between  a  paternal  and  maternal 
kinsman. 

"  7th.  In  Appellant's  replication  in  the  Zillah  Court,  he  states  his  claim  to  be 
supported  by  a  text  of  Wrihaspate,  cited  in  the  Vivada  Chintamani,  importing  that 
when  there  are  several  Claimants,  of  whom  some  are  paternal  and  others  maternal 
kinsmen,  whichever  may  be  nearest  in  affinity  shall  succeed  to  the  estate;  but  the 
extract  above  given  from  the  Vivada  Chandra  shows  that  the  Author  of  this  work, 
which  is  held  authoritative  in  Mithila  (see  Preface  to  Translation  of  Daya-Bhaga 
and  Miticshard),  expressly  prefers  the  Sagotra  to  the  Bundhoo ;  and  the  text  cited 
from  Vrihaspate,  which  is  also  relied  upon  by  the  Pundit  of  the  Moorshedabad 
Provincial  Court,  is  construed  to  mean  only,  that  among  several  kinsmen,  whether 
paternal  or  maternal,  who  may  claim  an  estate,  those  of  each  who  may  be  nearest 
of  kin  are  entitled  to  succeed,  in  preference  to  the  more  distant.  In  his  petition  of 
appeal  to  this  Court,  the  Appellant  cites  the  Retnacara  and  Sumrit  Sur  to  prove 
that  Sree  Narain  and  LuUit  Narain,  not  having  descended  from  an  ancestor  of 
Rajah  Indur  Narain  within  the  third  or  fourth  degree,  are  not  Sapindas.  But  the 
Author  of  the  Retnacara,  after  citing  a  text  from  Menu,  saying — '  The  relation  of 
Sapinda  ceases  with  the  seventh  person,  and  that  of  Samanodaca  reaches  as  far  as 
[167]  memory  of  birth  and  name  extends,'  adds,  according  to  the  signification  of 
the  word  '  Sapinda,'  as  deducible  from  its  et3rmology,  it  comprehends  the  offspring  of 
the  seventh  person ;  and  he  adduces  the  authority  of  the  Matsyapurana  to  prove 
that '  the  relation  of  Sapinda  extends  to  the  seventh  degree.'  In  the  Sumrit  Sur  also, 
although  reference  is  made  to  a  text  of  Baudhayana  (see  Translation  of  the  Daya- 
Bhaga,  Ch.  XI.,  sec.  1,  par.  37),  in  which  those  partaking  of  undivided  oblations  are 
pronounced  '  Sapinda,'  whilst  those  who  share  divided  oblations  are  called  '  Sacul- 
yas ' ;  yet  this  very  text  adds,  '  on  failure  of  Sapindas  or  near  kindred,  Saculy&s,  or 
remote  kinsmen,  are  heirs ' ;  and  the  Author  of  the  Sumrit  Sur  himself  expressly 
adds,  '  The  wealth  of  one  who  leaves  no  male  issue  goes  to  his  Father  and  his  off- 
spring ;  on  failure  of  offspring  of  his  Father,  the  succession  devolves  on  the  paternal 
Grandfather  and  his  offspring ;  on  failure  of  issue  of  the  paternal  Grandfather,  it 
goes  to  the  paternal  Great  Grandfather  and  his  offspring,  in  regular  order,  and  so 
on  to  the  seventh  degree.' 

"  8th.  As  to  the  further  argument  of  the  Appellant  in  the  representations 
delivered  through  his  Vakeel  and  Mokhtar,  on  the  18th  of  February  last  and  6th 
instant,  in  which  he  endeavours  to  show  that  his  claim  is  supported  by  the  Mitdcshari, 
it  appears  to  me,  on  a  careful  examination  of  the  English  version,  which  we  happily 
possess,  of  that  Work,  to  be  totally  without  foundation.  I  have  already  noticed  the 
two  sections  which  declare  the  succession  of  the  Gotraja,  or  paternal  kindred,  before 
the  Bundhoo,  or  kindred  of  a  different  stock,  and  which  in  my  j  udgment  are  con- 
clusive against  the  Appellant,  who  acknowledges  himself  to  be  one  of  the  Bundhoo  of 
Rajah  Indur  Narain,  and  claims  as  his  maternal  first  cousin. 

[168]  "  9th.  The  term  putra,  or  Son,  in  the  Miticshard  and  its  commentary,  the 
Subadhini,  is  frequently  used  as  a  generic  term  for  male  issue  or  descendant,  and 
must  be  so  construed  in  several  parts  of  the  Mitdcshard,  or  the  Grandson,  as  well  as 
the  Great  Grandson,  would  be  excluded  from  the  immediate  succession,  though 
acknowledged  in  every  system  of  Hindoo  law  to  represent  their  deceased  Father 
and  Grandfather,  and  entitled  with  Sons  to  share  the  estate  of  a  person  leaving 
Sons,  Grandsons,  and  Great  Grandsons,  the  Father  of  the  Grandson  and  Father 
and  Grandfather  of  the  Grandson  being  previously  dead.  This  principle  appears  to 
be  recognized  in  the  Mitdcshard  and  both  its  commentaries,  in  the  third  paragraph 
of  the  introductory  section  and  notes  referring  thereto  (see  page  242  of  Mr.  Cole- 
brooke's  Translation).  In  that  paragraph,  after  stating  that  'the  wealth  of  the 
Father,  or  of  the  paternal  Grandfather,  becomes  the  property  of  his  Sons,  or  of  his 
Grandsons,  in  right  of  their  being  his  Sons  or  Grandsons,  and  that  is  an  inheritance 
not  liable  to  obstruction,'  it  is  immediately  added, '  but  property  devolves  on  parents 
(or  Uncles),  Brothers  and  the  rest,  upon  the  demise  of  the  owner,  if  there  be  no  male 
issue,  and  thus  the  actual  existence  of  a  Son  and  the  survival  of  the  owner  are  im- 
pediments to  the  succession;  and,  on  their  ceasing,  the  property  devolves  on  the 
successor,  in  right  of  his  being  Uncle  or  Brother.  'This  is  an  inheritance  subject  to 
obstruction.    The  same  holds  good  in  respect  to  their  Sons  and  other  descendants.' 
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Here  it  is  manifest  the  words  translated  '  male  issue,'  and  '  a  son,'  were  not  meant 
to  exclude  the  Grandsons  before  mentioned,  and  the  two  Commentators  agree  in 
construing  the  last  clause  to  intend  '  the  Sons  or  other  descendants  of  the  Son  and 
Grandson.'  The  same  construction  [169]  must,  I  think,  be  put  on  the  words  '  Sons ' 
and  '  issue '  (putra  and  sunava),  in  the  fourth  and  fifth  paragraphs  of  the  fifth 
section,  and  second  chapter  of  the  Mit&cshard,  and  this  interpretation  is  indeed 
indicated  by  expressions  in  the  same  paragraphs,  viz.,  '  on  failure  of  the  father's 
descendants '  (santana),  and  '  on  that  of  the  paternal  Grandfather's  line '  (santana). 
To  adopt  the  construction  proposed  by  the  Appellant  would  be  to  cut  off  all  the 
descendants  below  the  Grandson  of  the  Father,  Grandfather,  and  every  other 
ancestor,  and  would  render  nugatory  the  provisions  in  I^it^shari,  as  well  as  in  the 
other  Books  of  law,  which  expressly  state  '  the  succession  of  kindred  belonging  to  the 
same  family,  and  connected  by  funeral  oblations  to  the  seventh  degree;  or  if  there 
be  none  such,  the  succession  devolves  on  kindred  connected  by  libations  of  water, 
and  they  must  be  understood  to  reach  to  seven  degrees  beyond  the  kindred  con- 
nected by  funeral  oblations  of  food,  or  else  as  far  as  the  limits  of  knowledge  as  to 
birth  and  name  extend.'  (See  Translation  of  Mitacshard,  Ch.  II.,  sec.  6,  pars  5 
and  6.) 

"  10th.  It  may  be  added,  that  the  Respondent,  Sree  Narain  Rae,  as  descendant 
in  the  sixth  degree  from  Sumroo  Chowdry,  the  ancestor  of  Rajah  Inder  Narain, 
does  actually  make  oblations  to  the  manes  of  ancestors,  in  which  those  of  Inder 
Narain  are  supposed  to  participate,  and  consequently  that  he  is  not  only  of  the  same 
family  or  paternal  stock  as  Inder  Narain,  and  related  to  him  within  the  seventh 
d^ree,  but  is  also  connected  with  him  by  oblations  to  a  common  ancestor,  in  which 
the  manes  of  Inder  Narain  are  supposcMl  to  participate;  which  notion,  to  use  the 
words  of  the  late  Sir  William  Jones  (see  note  in  'rran8-[160]-lation  of  Digest  of 
Hindoo  Law,  Vol.  Ill,  par.  146),  is  the  key  to  the  whole  Indian  law  of  inheritance. 

'*  11th.  Sir  William  Jones  further  observes,  'that  for  this  reason  the  law  of 
obsequies  promulgated  by  Menu  must  be  carefully  studied.'  And  it  will  accordingly 
be  found  on  reference  to  the  third  chapter  of  Menu  (which  contains  the  law  of 
obsequies),  par.  216,  that  'the  person  offering  three  balls  of  rice  or  cakes  to  the 
manes  of  his  Father,  his  paternal  Grandfather,  and  Great  Grandfather,  is  directed 
to  wipe  the  same  hand  with  the  roots  of  cusa,  which  he  had  before  used  for  the  sake 
of  his  paternal  ancestors  in  the  fourth,  fifth,  and  sixth  degrees,  who  are  partakers 
of  the  rice  and  clarified  butter  thus  wiped  off.'  This  explains  another  Text  of  Menu 
(Ch.  v.,  par.  60),  in  which  it  is  stated,  that  '  the  relation  of  the  Sapindas,  or  men 
connected  by  the  funeral  cake,  ceases  with  the  seventh  person,  or  in  the  sixth  degree 
of  ascent  or  descent,'  which,  without  attention  to  the  distinction  between  complete 
oblations  of  the  pind  or  funeral  cake,  made  to  the  manes  of  the  three  nearest  an- 
cestors, and  the  wipings  (leep)  received  by  the  three  more  remote  ancestors,  would 
appear  at  variance  with  a  third  Text  in  Ch.  IX.,  par.  186.  '  To  three  ancestors 
must  water  be  given  at  their  obsequies ;  for  three  (the  Father,  his  Father,  and  the 
paternal  Grandfather)  is  the  funeral  cake  ordained ;  the  fourth  in  descent  is  the  giver 
of  oblations  to  them,  and  their  heir,  if  they  die  without  nearer  descendants ;  but  the 
fifth  has  no  concern  with  the  gift  of  the  funeral  cake.'  The  three  Texts  of  Menu 
above  cited  are  perfectly  reconcileable,  without  supposing  (as  some  Authors  have 
done)  the  second  Text  to  relate  to  Sapindas  required  to  mourn  for  a  deceased  person, 
not  to  his  heirs.  And  a  fourth  Text,  which  follows  that  [161]  last  quoted,  and  directs 
that,  '  to  the  nearest  Sapinda,  male  or  female,  after  him  in  the  third  degree  the 
inheritance  next  belongs;  then,  on  failure  of  Sapindas  and  of  their  issue,  the 
Samanodaca,  or  distant  kinsman,  shall  be  the  heir,'  prove  that  not  only  other 
Sapindas  beside  the  Son,  Grandson,  and  Great  Grandson,  but  their  descendants 
also,  are  included  by  Menu  among  the  legal  heirs. 

"  12th.  The  only  shadow  of  pretension  which  appears  left  to  the  Appellant  is, 
that  which  he  has  further  urged  of  the  estate  in  dispute  being  partly  situated  within 
the  limits  of  the  Province  of  Bengal,  and  of  the  late  Rajah  and  Ranee,  as  well  as  the 
parties  in  this  cause,  being  resident  within  that  Province.  It  is,  however,  acknow- 
ledged by  the  Appellant,  that  aU  ceremonies  of  mourning  and  rejoicing  (viz.,  all 
religious  ceremonies,  and  some  of  a  civil  nature,  including  marriage),  are  performed 
in  the  families  of  both  the  Appellants  and  the  Respondents  (as  they  were  in  the 
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family  of  the  late  Rajah  and  Ranee,  whose  ancestors  came  into  Poorneah  from  the 
adjacent  District  of  Mithila  or  Tirhoot),  by  a  Mithila  Purohit  or  Priest,  and  accord- 
ing to  the  Mithila  Shaster.  It  appears,  too,  that  Roojput  Iha,  the  Son  of  the  Appe- 
lant, has  succeeded  (under  a  summary  decision  of  the  Judge  of  Zillah  Poorneah, 
passed  on  the  27th  of  November,  1809),  to  the  estate  of  Madho  Dai,  half  Sister  of 
Rajah  Inder  Narain,  as  her  Eurta  Pooter,  which  form  of  adoption  is  not  sanctioned 
by  the  current  law  of  Bengal.  And  in  a  former  case  before  this  Court  that  of 
Rajchunder  Narain  Chowdry,  Appellant,  and  Goculchund  Goh,  Respondent,  decided 
22nd  June,  1801  (reported  1  Ben.  Sud.  Dew.  Ad.  Rep.  43),  it  was  determined  on  a 
Bewusta  of  the  Pundits.  In  Ch.  VIII.  of  Menu's  Institutes  on  Judicature,  and  [1G2] 
Law,  it  is  prescribed,  in  par.  41,  that  '  A  King,  who  knows  the  revealed  law,  must 
inquire  into  the  particular  laws  of  classes,  the  laws  of  usages  of  Districts,  the 
customs  of  traders,  and  the  rules  of  certain  families,  and  establish  their  peculiar 
laws,  if  they  be  not  repugnant  to  the  law  of  God  ' ;  that  if  a  person  of  Mithila  family, 
resident  in  Bengal,  have  Mithila  Purohit,  and  perform  his  domestic  ceremonies  of 
mourning  and  rejoicing,  according  to  the  Mithila  Shaster,  his  right  of  inheritance 
is  governed  by  the  Mithila  Shaster,  or  vice  versa. 

"  I3th.  On  the  whole,  therefore,  I  see  no  ground  whatever  for  altering  the 
decrees  of  the  Zillah  and  Provincial  Ck>urts  in  this  cause,  whereby  the  claim  of  the 
Appellant  was  declared  inadmissible,  and  am  of  opinion,  that  his  appeal  to  this 
Court  should  be  dismissed  with  costs." 

On  the  24th  of  the  same  month,  the  opinion  and  result  of  the  First  Judge's 
investigations  having  been  made  known  to  the  Third  Judge,  the  cause  came  on  for 
decision ;  when  both  Judges  declared  themselves  of  opinion,  that  there  was  no 
sufEcient  cause  exhibited  for  altering  the  decisions  of  the  Zillah  and  Provincial 
Courts,  because  "  it  was  clear  that  at  the  time  of  the  death  of  Ranee  Indrawuttee, 
the  Widow  of  Rajah  Inder  Narain  Rae,  the  Respondents,  Sree  Narain  Rae  and  LuUit 
Narain  Rae,  the  descendants  of  Sumroo  Chowdry,  the  Great  Grandsire  of  the  Great 
Grandfather  of  Inder  Narain,  with  others,  his  Hungotur  relations,  were  in  existence ; 
while  the  Appellant,  the  Son  of  the  Sister  of  the  Rajah's  Mother,  was  amongst  the 
Bundhoo  of  the  Rajah,  and  according  to  the  Bewustas  of  the  Pundits  of  that  Court, 
and  those  of  the  Zillah  and  Provincial  Courts  of  Poorneah,  Tirhoot,  and  A2ee-[163]- 
mabad,  and  the  result  of  the  examination  of  the  MitAcshari  and  other  Potbeei 
venerated  by  the  Mithelees,  in  usage  in  the  families  of  the  parties  in  the  cause,  it 
appeared  that  the  right  of  inheritance  of  the  Hungoturs  was  prior  to  that  of  the 
Bundhoos."  It  was,  therefore,  ordered,  and  a  final  decree  was  passed,  deciding 
that  the  decree  of  the  Provincial  Court  of  Moorsbedabad,  passed  on  the  9th  of 
December,  1809,  should  be  affirmed,  the  appeal  dismissed,  and  that  the  Plaintiff 
should  be  liable  to  costs. 

On  the  3rd  of  April,  1819,  Gunga  Dutt  Iha  obtained  leave  to  appeal  from  this 
decree  to  His  Majesty  in  Council,  subsequent  to  which  Sree  Narain  Rc(e  died,  leaving 
the  present  Respondents,  his  Sons  and  representatives.  Mussumat  Leelawattee,  the 
Widow  of  LuUit  Narain  Rae,  also  died  without  issue,  and  Gunga  Dutt  Iha,  the 
Father  of  the  present  Appellants,  having  died,  the  Appellants,  as  his  heirs  and 
representatives,  obtained  leave  to  revive  and  prosecute  the  appeal ;  and  prayed  that 
the  several  decrees  appealed  from  might  be  reversed  for  the  following  reason :  — 

Because,  according  to  the  laws  which  regulate  the  succession  to  the  property 
in  dispute,  Gunga  Dutt  Iha,  the  Father  of  the  Appellants,  upon  the  deatti  of  the 
Widow  of  the  deceased  Rajah,  became  entitled  thereto,  as  the  heir  and  representative 
of  the  Rajah. 

The  Respondents,  however,  submitted  that  the  decrees  appealed  from  ought  to 
be  affirmed  for  the  following  reasons: — 

I.  Because  the  parties  being  of  a  Mithila  family,  and  performing  their  ceremonies 
according  to  the  Mithila  Shasters,  the  authorities  clearly  proved  that  Sree  Narain 
Rae  and  Lullit  Narain  Rae,  a.s  the  paternal  kindred  of  Rajah  Inder  Narain  Rae, 
were  [164]  entitled  to  succeed  to  the  Zemindary  in  question,  and  to  all  the  Rajah's 
personal  property,  to  the  exclusion  of  the  maternal  relations. 

II.  Because  the  question  being  one  entirely  of  Hindoo  law,  could  not  be  more 
fully  or  satisfactorily  investigated  than  it  had  already  been  by  the  three  Courts, 
the  Zillah  Court,  the  Provincial  Court  of  Moorshedabad,  and  the  Sudder  Dewanny 
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Adawlut,  each  of  which,  after  elaborate  investigation,  decided  in  favour  of  the 
Respondents'  title. 

Mr.  Wigram,  Q.C.,  and  Mr.  E.  J.  Lloyd,  for  the  Appellants. — ^The  question  in 
this  case  is,  whether  the  law  of  Bengal  does  not  apply  to  property  locally  situated 
'.here;  the  Pundits  are  of  opinion,  that  a  person  who  derived  his  origin  from  a 
Derson  of  Mithila,  and  lived  in  Bengal,  did  not  lose  his  caste  provided  he  con- 
tinued the  religious  observations  of  ^e  Mithila  Shasters.  In  ordinary  cases,  the 
circumstances  which  determine  questions  with  respect  to  real  estate  are  the  situt 
of  the  property,  and  with  respect  to  personal  property  the  domicile  of  the  Owner ; 
as  far  as  t^eee  principles  ext«nd,  it  is  clear,  that  the  law  of  Bengal  must  apply,  for 
it  is  nowhere  denied  that  the  property  is  not  situated  in  Bengal ;  and  that  the 
intestate  was  domiciled  in  Bengal  is  also  undisputed.  By  the  authorities  of  the 
Bengal  law  there  is  no  doubt  the  Appellants  are  entitled  to  succeed  in  preference  to 
the  Respondents,  and  even  by  some  of  the  authorities  of  the  Mithila  school,  the 
Appellants'  title  is  preferable  to  the  Respondents'.  If  the  decision  is  upheld,  it  will 
come  to  this:  where  you  find  a  particular  law  is  established  in  a  Country,  a  party 
coming  into  that  Country  [165]  is  entitled,  notwithstanding,  to  import  the  par- 
ticular law  of  his  own  tribe ;  the  effect  will  be  to  decide  that  all  private  law  may  be 
introduced  into  Bengal  proper.  It  is  questionable  whether  there  is  any  specific 
rule  which  enables  the  party  to  say  he  shall  bring  his  own  family  law,  and  import 
it  into  Bengal  proper.  They  cited  Strange's  "  Hindu  Law,"  Vol.  I.  Ch.  VI.  p.  125. 
Sir  William  Jones'  "  Inst,  of  Menu,"  Ch.  VIII.  par.  41.  Ben.  Reg.  IV.  of  1793, 
sec.  XT.  and  Statute,  21  Geo.  III.  c.  70. 

Mr.  Serjeant  Spankie,  Sir  Charles  Wetherall,  Q.C.,  and  Mr.  J.  Stuart,  for  the 
Respondents. — Every  civilized  country  allows  an  individual  to  make  a  Will  to  regu- 
late the  succession  to  his  property,  different  from  the  general  law  of  the  land  of  his 
domicile;  and  the  lenient  toleration  of  the  law  of  Bengal  has  been  to  allow  the 
Hindoos  to  regulate  their  succession  by  their  general  and  varying  law  as  it  exists 
in  this  country  or  that.  The  case  of  Eajchunder  Narain  Chowdry  v.  Goculchund 
Goh  (1  Ben.  Sud.  Dew.  Ad.  Rep.,  43),  promulgated  the  law  and  made  it  known 
throughout  Bengal,  so  that  there  cannot  be  now  any  doubt  about  the  law :  when  it 
is  ascertained  that  the  party  conforms  to  the  customs  of  Bengal,  the  right  of  succes- 
sion follows  by  that  law;  but  if  the  conformity  to  the  Mithila  Shasters  continues, 
then  the  law  of  inheritance  is  governed  by  the  law  of  Mithila.  The  question  then 
in  this  case  is  very  clear;  the  Rajah's  ancestors  unquestionably  emigrated  from 
Mithila  to  Bengal,  where  they  retained  their  Mithila  character  by  adhering  to  the 
religious  ceremonies  prescribed  by  the  Mithila  Shasters.  There  [166]  is  no  analogy 
to  the  English  law  cited  on  the  other  side ;  it  is  not  a  question  of  lex  loci  rei  sitae,  but 
of  the  law  of  the  Hindoos,  governed  by  their  religious  opinions;  a  question  of  caste, 
not  of  an  individual. 

Mr.  Baron  Parke. — In  this  case  their  Lordships  concur  in  recommending 
Her  Majesty  to  affirm  the  decision  of  the  Court  below.  We  would  not  have  troubled 
the  learned  Counsel  for  the  Respondents,  but  that  we  were  anxious  the  case  should  be 
fully  investigated,  as  it  relates  to  property  of  a  very  large  amount.  On  a  full  con- 
sideration, we  feel  no  difficulty  in  assenting  to  the  propriety  of  the  decree  of  the 
Sudder  Court  on  all  points. 

The  Appellant  claims  the  Zemindary  of  Pergunnah  Haveelee  Poorneah,  situate 
in  the  Province  of  Bengal.  He  claims  to  be  entitled  as  the  cousin  on  the  Mother's 
aide,  and  claims  against  the  Defendant  below,  the  father  of  the  Respondents,  who 
is  related  in  the  sixth  degree  on  the  Father's  side.  It  is  admitted  that  if  the  law  on 
which  the  learned  Judge,  Mr.  Harrington,  proceeded,  governs  the  succession,  no 
valid  objection  can  be  taken  to  the  decree  of  the  Court  below.  That  matter  has 
been  fully  investigated ;  and  although  there  was  some  doubt  about  it,  the  Counsel 
for  the  Appellants  do  not  feel  strong  enough  to  impeach  the  decree  if  it  was  rightly 
decided  according  to  the  law.  Now,  was  it  so  decided?  Let  us  look,  in  the  first 
instance,  to  the  point  on  which  the  parties  put  their  case  till  they  came  to  the  Sudder 
Court.  The  Plaintiff  does  not  state  by  what  law  his  descent  is  to  be  regulated,  but 
he  claims  as  the  heir-at>law  of  the  deceased  Rajah.  The  answer  of  the  [167]  De- 
fendants, whose  representatives  are  the  present  Respondents,  distinctly  puts  it  on 
the  ground  that  the  Shasters  of  Tirhoot  regulate  the  succession.     They  state  that 
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the  case  ought  to  be  decided  "  according  to  the  Shasters  of  Tirhoot  which  are  in 
usage  in  the  country,  and  particularly  among  the  Brahmins  of  Mithila,  who  are 
ruled  entirely  thereby."  Now,  when  the  Plaintiff  comes  to  his  replication,  it  is 
equally  clear  that  he  puts  his  claim  also  on  the  Shasters  of  Tirhoot  or  the  law  of 
Mithila,  and  there  is  not  a  word  said  about  any  other  law  to  regulate  the  succession 
between  the  parties. 

Then  we  find,  that  in  pursuing  his  appeal  to  the  Sudder  Dewanny  Adawlut,  it  is 
said,  that  one  small  portion  ought  to  be  adjudged  according  to  the  law  of  Bengal. 
Now,  is  that  right?  Mr.  Harrington,  who  considered  the  question,  is  of  opinion, 
that  the  rule  of  succession  ought  to  be  the  Mithila  law,  according  to  which  the  parties 
have  governed  themselves,  and  he  lays  it  down  as  a  clear  proposition  of  law,  that 
in  a  case  where  a  family  migrates  from  one  territory  to  another,  if  they  preserve 
their  ancient  religious  ceremonies,  they  also  preserve  the  law  of  succession,  and 
relies  on  the  case  of  Rajchunder  Narain  Ghowdry  v.  Gocvlchtmd  Goh  (1  Ben.  Sud. 
Dew.  Ad.  Rep.,  43),  proceeding  on  the  opinions  of  the  Pundits,  and  which  was  in 
evidence  in  the  Sudder  Dewanny  Adawlut.  It  is  very  true,  that  the  precise  point 
decided  by  the  Court  in  that  case  does  not  go  to  the  full  length  of  Mr.  Harrington's 
judgment,  for  the  family  there  had  abandoned  part  of  the  religious  observances  and 
adopted  those  of  Bengal;  and  there  it  is  said,  that  the  law  of  that  Country  must 
decide ;  there  is  a  want  of  clearness,  probably  in  consequence  of  the  [168]  defect  of 
translation ;  but  the  effect  is,  that  if  they  had  preserved  their  ancient  religion,  the 
law  of  succession  would  be  according  to  the  Country  from  whence  they  migrated : 
that  opinion  is  clearly  adopted  by  the  Court,  and  there  is  a  note  well  deserving  of 
attention,  which  is  not  only  the  note  of  the  Reporter,  but  as  we  learn  from  the 
Preface  to  the  Book,  especially  valuable  as  coming  from  the  pen  of  Mr.  H.  Cole- 
brooke.  Now,  the  note  upon  this  subject  says,  "  If  the  family  had  been  shown  to 
have  continued  in  the  observance  of  the  natural  law  and  usages,  namely,  those  of 
Mithila,  the  rule  of  inheritance,  as  established  in  that  Province,  must  have  been 
followed."  They  treat  that  as  a  matter  of  clear  law,  and  not  admitting  of  any 
doubt.  The  present  case,  therefore,  must  be  considered  rather  as  an  exception  to  that 
which  is  laid  down  as  the  law  in  that  case,  because  there  they  had  abandoned  those 
usages  and  taken  to  those  of  Bengal.  It  appears  highly  reasonable  in  such  circum- 
stances that  that  should  be  the  rule,  for  the  law  of  succession  of  the  Hindoos  partakes 
greatly  of  their  religious  opinions,  and  is  part  of  their  system. 

It  appears  to  their  Lordships,  that  the  opinion  expressed  by  Mr.  Harrington  is 
the  law  to  govern  this  case;  and  in  respect  to  the  application  of  that  law  to  the 
state  of  this  family,  there  appears  no  objection.  Upon  the  whole  view  of  the  case, 
the  law  to  decide,  therefore,  must  be  the  Mithila  law ;  and  according  to  that,  their 
Lordships  cannot  say  that  the  case  has  been  wrongly  decided.  It  appears  there 
was  some  little  doubt  as  to  the  provision  of  the  Mithila  law ;  the  note  to  which  I 
have  referred  states  that  "  The  Books  of  greatest  authority  in  Mithila,  on  the  subject 
of  inheritance,  are  silent  in  regard  to  the  [169]  Sister's  Son ;  and  the  established 
opinion  is,  that  the  male  descendant  of  the  remote  ancestor  shall  inherit,  and  not  a 
descendant  through  females  of  a  near  ancestor."  But  that  does  not  appear  to  have 
been  perfectly  decided ;  and,  therefore,  probably  this  suit  was  brought  to  have  that 
point  cleared  up,  upon  which  the  opinions  of  so  many  Pundits  have  been  taken.  It 
appears  that  the  Mithila  law  is  against  the  claim  of  any  relation  on  the  Mother's 
side  till  those  on  the  Father's  side  to  the  seventh  degree  have  been  exhausted.  This 
being  an  appeal  against  the  decision  of  the  three  Courts,  it  must  of  course  be  dis- 
missed with  costs. 

[See  Rajunder  Narain  Rae  v.  Bijai  Govind  Sing,  1839,  2  Moo.  Ind.  App.  182; 
Bhyah  Ram  Sing  v.  Bhyah  Ugw  Singh,  1870,  13  Moo.  Ind.  App.  393.] 
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[170]  NATHOOBHOY  B.AUDASS,— Appellant ;  MOOUEE  MADOWDASS,  GOPAL- 
DASS  MADOWDASS,  and  MUNMOHUNDASS  DAWIDASS— Respondents  * 
[Feb.  7,  1840]. 

On  appeal  from  the  Supreme  Court  of  Bombay. 

The  right  of  appeal  given  by  the  Charters  of  Bengal,  Madras,  and  Bombay,  is 
not  confined  to  cases  where  a  right  or  duty  is  finally  decided,  but  includes 
interlocutory  judgments,  decrees  or  decretal  orders;  such  appeal  does  not, 
however,  extend  to  the  finding  of  a  jury  upon  issues  directed  from  the  Equity 
side  of  the  Court;  no  motion  for  a  new  trial  having  been  made,  nor  excep- 
tions taken  to  the  Master's  report  founded  on  the  verdicts  in  such  issues 
[2  Moo.  Ind.  App.  178-9]. 

Semble. — The  word  "  determination  "  in  the  Charters  of  Madras  and  Bombay 
is  equivalent  to  the  "  decree  or  decretal  order  "  of  the  Bengal  Charter  [2  Moo. 
Ind.  App.  178-9]. 

This  was  a  motion  for  the  dismissal  of  an  appeal  lodged  on  the  19th  of  November, 
1838,  under  the  following  circumstances : — 

On  the  29th  of  June,  1832,  the  Appellant  and  Ramcooverboye,  his  Mother,  filed 
their  Bill  of  Complaint  on  the  Equity  side  of  the  Supreme  Court  of  Judicature 
St  Bombay,  against  Madowdass  Kunsordass  and  Davidass  Hurjuvandass,  stating, 
amongst  other  things,  that  Ramdass  Manordass,  formerly  a  Merchant  and  Hindoo 
inhabitant  of  Bombay,  on  or  about  the  17th  of  February,  1808,  departed  this  life, 
having  duly  made  his  Will,  whereof  he  appointed  the  Defendants,  Madowdass  Kun- 
sordass and  Davidass  Hurjuvandass,  Executors ;  to  whom  Probate  was  granted  by  the 
Recorder's  Court  on  the  29th  of  March,  1813;  and  [171]  thereby,  after  other  be- 
quests, he  gave  and  bequeathed  the  residue  of  his  property,  estate,  and  effects  to  his 
Widow,  Ramcooverboye,  and  his  two  Sons,  the  Appellant,  Nathoobhoy  Ramdass  and 
Wittuldass:  and  after  stating  that  a  certain  partnership  had  formerly  existed 
between  the  Testator  and  the  Defendant,  Davidass,  but  that  the  same  had  been  finally 
closed  and  determined,  and  mutual  releases  executed  by  both  parties  in  1808,  pre- 
vious to  the  Testator's  decease,  the  Bill  prayed  that  the  Will  might  be  duly  estab- 
lished, and  that  the  usual  account  of  the  real  and  personal  estate  might  be  taken, 
and  the  same  applied  in  due  course  of  administration. 

The  Defendants  severally  put  in  their  answers;  the  Defendant,  Davidass  Hurju- 
vandass, insisted  on  the  partnership  between  the  Testator  and  himself  subsisting 
at  the  time  of  his  decease,  and  denied  the  execution  of  any  release,  as  stated  by  the 
Plaintiffs ;  but  insisted  that  the  accounts  had  never  been  wound  up,  and  he  claimed 
to  retain  such  part  of  Uie  residue  as  remained  in  his  hands  for  the  liquidation  of 
the  balance  due  to  him  on  account  of  such  partnership. 

Upon  the  hearing  of  the  cause,  on  the  1st  of  March,  1834,  two  issues  were  directed 
by  the  Court,  with  a  view  of  determining  the  existence  of  the  partnership,  and  the 
alleged  release.  These  issues  were  afterwards  tried  before  the  Supreme  Court,  on  the 
Plea  side,  and  verdicts  found  for  the  Defendants,  viz.,  on  the  first  issue,  that  a  partner- 
ship did  exist  between  him  and  the  Testator ;  and  on  the  second,  that  such  partner- 
ship was  determined  on  the  29th  of  January,  1808. 

On  the  19th  of  November,  1836,  the  Appellant,  Nathoobhoy  Ramdass,  applied 
by  motion,  on  the  Plea  side  of  the  Court,  for  leave  to  appeal  to  the  King  in 
[172]  Council  from  the  above  verdicts ;  but  the  Court,  having  taken  time  to  consider 
his  application,  on  the  29th  of  February,  1836,  refused  the  motion. 

No  application  was  made  for  a  new  trial  by  the  Appellant ;  but  the  suit  having 
abated  by  the  death  of  the  Defendant,  Davidass  Hurjuvandass,  and  been  duly  re- 
vived against  his  Widow  Mooleevahoo  and  the  Respondent,  Munmohundass,  his  per- 
sonal representatives,  the  Appellant,  on  the  29th  of  August,  1836,  moved  the  Court 

*  Present:  Members  of  the  Judicial  Committee, — ^Mr.  Baron  Parke,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  Dr.  Lushington. 

Privy  Councillor:  Assessor,  Sir  Edward  Hyde  East,  Bart. 
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on  the  Plea  side  for  leave  to  appeal  against  the  above-uientioued  -verdicts  or  judg- 
ments given  upon  the  issues,  and  on  the  2nd  of  September  following  an  Order  was 
made,  that  the  petition  of  appeal  be  filed,  on  its  being  amended,  by  striking  out 
such  part  as  related  to  proceedings  not  on  record  on  the  Plea  side  of  the  Court,  as 
forming  a  part  of  the  proceedings  on  the  trial  of  the  issues,  and  on  payment  of 
the  costs  of  opposition  of  the  motion ;  and  it  was  ordered,  that  the  Appellant  should 
give  good  and  sufBcient  security  for  the  payment  of  all  such  costs  as  might  be  in- 
curred by  the  appeal,  in  the  event  of  his  failing  therein ;  and  for  the  performance 
of  such  judgment  or  Order  as  His  Majesty  might  think  fit  to  give  or  make  thereon; 
and  upon  such  security  being  given,  the  Court  allowed  the  appeal,  and  directed 
true  copies  of  the  issues,  evidence,  verdicts,  or  judgments,  and  Orders  should  be 
certified  under  the  seal  of  the  Court. 

On  the  26th  of  October,  1836,  the  petition  of  the  Appellants  for  liberty  to  appeal 
against  the  above  verdicts  or  judgments  was  filea;  but  no  security  was  at  that  time 
given,  in  conformity  with  the  liberty  to  appeal. 

On  the  11th  of  November  following,  a  motion  was  [173]  made  to  dismiss  the 
above  Order  for  allowing  the  appeal,  which  was  refused,  though  without  costs. 

On  the  19th  of  November,  1836,  the  original  cause  came  on  to  be  heard,  on  the 
Equity  side  of  the  Court,  on  the  finding  upon  the  aforesaid  issues,  and  for  further 
directions;  and  by  the  decree  then  made,  certain  accounts  respecting  the  partner- 
ship formerly  existing  between  the  Testator  and  Davidass  were  directed  to  be  taken, 
and  further  directions  reserved. 

On  the  8th  of  February,  1837,  the  Appellant  applied,  on  the  Equity  side  of  the 
Court,  for  liberty  to  appeal  to  His  Majesty  in  Council  against  the  above  decree  of 
the  19th  of  November,  1836,  which  was  on  the  28th  of  the  same  month  allowed,  on 
the  petition  of  appeal  being  amended,  by  mention  being  made  therein  of  the  allow- 
ance by  the  Court,  on  the  Plea  side  thereof,  of  an  appeal  to  His  Majesty  in  Council 
from  the  verdicts  or  judgments  given  by  the  Court  on  the  trials  of  the  issues. 

On  the  22nd  of  November,  1837,  the  Appellant  filed  his  security  Bond,  on  the 
Plea  side  of  the  Court,  and  on  the  8th  of  December  he  filed  his  general  petition  of 
appeal  against  the  decree  of  the  19th  of  November,  1836. 

On  the  12th  of  February,  1838,  the  Respondent,  Munmohundass  Davidass, 
applied,  by  motion,  and  obtained  an  order  nisi  on  the  Plea  side  of  the  Court,  that 
the  Order  of  the  2nd  of  September,  1836,  and  the  petition  for  leave  to  appeal  from 
the  verdicts  or  judgments  filed  on  the  26th  of  October,  1836,  and  the  subsequent 
petition  of  appeal  of  the  8th  of  December,  1837,  should  stand  dismissed. 

The  motion  was  supported  by  a  certificate  of  the  proceedings  had  in  the  cause, 
given  by  the  Prothono-[174]-tary  of  the  Court,  by  which  the  various  steps  above  set 
forth  were  detailed,  and  from  which  it  appeared  that  no  proceedings  had  taken  place 
in  the  cause  subsequent  to  the  filing  of  the  security  Bond  and  the  general  petition  of 
appeal,  nor  any  copies  of  the  evidence  given  on  the  trial  of  the  issues  transmitted, 
under  the  seal  of  the  Court,  to  His  Majesty  in  Council. 

On  the  23rd  of  February  cause  was  shown  against  the  above  order  mat,  when  the 
same  was  made  absolute. 

On  the  19th  of  November,  1838,  the  Appellant  lodged  his  petition  of  appeal  in 
the  office  of  the  Privy  Council,  which  was  entitled  in  these  causes  on  the  Equity  side 
of  tiie  Supreme  Court;  and  after  stating  the  leave  given  to  him,  on  the' 2nd  of  Sep- 
tember, 1836,  to  appeal  from  the  judgments  or  verdicts,  and  also  the  order  of  the  28th 
of  February,  1837,  giving  him  leave  to  appeal  from  the  decree  of  the  19th  of  Nov- 
ember, 1836,  the  petition  prayed,  that  His  Majesty  in  Council  would  review  and 
re-hear  the  cause,  and  thereupon  reverse,  vary,  or  alter  the  judgments  of  the 
Supreme  Court  on  the  issues  and  the  decree  of  the  19th  of  November,  1836. 

The  Respondent,  Munmohundass  Davidass,  appeared  to  this  appeal,  but  no  pro- 
ceedings having  been  taken  under  it,  he,  on  the  8th  of  November,  1839,  presented  a 
petition  to  Her  Majesty  in  Council,  in  which,  after  stating  the  circumstances  above  de- 
tailed, and  insisting  that  the  appeal  and  petition  of  the  19th  of  November,  1838,  was 
irregular,  and  that  the  Orders  of  the  2nd  of  September,  1836,  and  the  petitions 
of  the  26th  of  October,  1836.  and  8th  of  December,  1837,  were  severally  discharged 
by  the  Order  of  the  23rd  of  February,  1838,  he  prayed  that  the  petition  of  appeal 
of  the  19th  November,  1838,  might  be  taken  off  the  file  [175]  or  dismissed  witli 
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costs,  or  that  ao  much  of  the  petiti<Mi  and  appeal  ae  prayed  to  reverse,  vary,  or  alter 
the  judgments  of  the  Supreme  Court  on  tlie  issues,  might  be  dismissed  or  discharged 
with  costs. 

Mr.  Wigraui,  (^.C,  and  Mr.  £.  J.  Lloyd,  moved  to  dismiss  the  appeal,  as  having 
been  improperly  presented,  after  the  Order  allowing  the  same  had  been  dismissed 
by  the  Court.  They  insisted  also,  that  the  Order  of  the  23rd  of  February,  1838, 
applied  to  the  proceeding^  both  on  the  Plea  side  and  on  the  Equity  side  of  the  Court; 
— ^that  the  Appellant  ought,  if  he  disputed  that  Order,  to  have  made  a  special  applica- 
tion to  the  Court  below,  and  that  he  was,  in  fact,  now  endeavouring  to  prosecute  and 
appeal  against  a  judgment  obtained  on  the  Plea  side  by  means  of  proceedings  taken 
on  the  Equity  side  of  the  Supreme  Court.  They  contended,  also,  that  the  Appellant 
had  miscarried  in  his  mode  of  proceeding, — that  no  appeal  could  be  made  from  the 
finding  of  the  Court  on  the  issues  in  question  but  by  means  of  a  new  trial,  or  excep- 
tions taken  to  the  Master's  Report,^ — that  the  case  was  not  one  within  the  meaning 
of  t-he  Charter  of  Justice,  and  that  he  was  utterly  precluded,  by  the  Order  of  the  23rd 
of  February,  1838,  from  prosecuting  an  appeal  either  against  the  verdicts  or  the 
decree  in  question. 

Mr.  PMnberton,  Q.C.,  and  Mr.  A.  Lewis,  contended,  that  the  trial  of  issues  by  the 
Judges  of  the  Supreme  Court,  instead  of  a  jury,  brought  the  findings  of  judgments 
of  the  verdicts  within  the  intent  and  meaning  of  the  Charter  of  Justice ; — ^that  the 
filing  the  petition  of  appeal,  and  executing  8ecu-[176]-rity  for  the  due  prosecution 
thereof,  were  matters  subsequent  to  the  allowance  of  such  appeal,  not  required  by 
the  Charter  as  a  condition  precedent  to  the  granting  of  the  appeal ;  and  that  the 
Court,  having  once  made  the  Order  allowing  such  appeal,  had  no  further  jurisdiction 
in  the  matter ;  they  insisted  that  the  issues  in  question  were  coram  non  judice  at  the 
period  the  Order  nigi,  of  the  12th  of  February,  1838,  was  made  absolute,  and  could 
not  be  held  binding  on  the  Appellant,  who  having  perfected  his  security,  and  pre- 
sent«d  his  petition  in  the  Court  below,  before  lodging  his  case  here,  had  substantially 
complied  with  the  conditions  imposed  on  him  by  the  Supreme  Court,  and  could  not 
be  precluded  from  prosecuting  the  appeal  so  presented.  They  cited  Stwroopchunder 
Sircar  Ckowdry  v.  Ramrutton  MvUick  (1  Moore's  Ind.  App.  Cases,  358). 

Mr.  Baron  Parke  (Feb.  11,  1840). — In  this  case  a  motion  was  made  on  the  part 
of  the  Respondent  to  dismiss  the  appeal,  so  far  as  it  was  an  appeal  from  the  decision 
of  the  Supreme  Court  of  Bombay  on  its  Common  law  side,  in  tie  nature  of  a  verdict 
on  an  issue  directed  on  the  Equity  side  of  that  Court  in  this  suit,  it  being  admitted 
that  the  appeal  was  competent  so  far  as  it  related  to  the  equity  suit. 

The  suit  was  instituted  by  the  Appellants  to  recover  their  shares,  as  the  residuary 
l^atees  of  the  estate  of  a  Hindoo  'Testator,  whose  Executors  are  represented  by  the 
Respondents.  The  answer  of  one  of  the  Executors  set  up  a  case  of  partnership 
between  the  Testator  and  himself,  and  a  right  to  retain  the  [177]  amount  of  the 
balance  due  fr<Hn  the  Testator.  The  Court  ultimately  directed  two  issues  to  be  tried 
on  the  Common  law  side  of  the  Court,  one  whether  there  was  such  a  partnership,  and 
the  other  whether  it  had  been  put  an  end  to.  The  Court  on  the  Common  law  side, 
on  the  trial  of  the  first  issue,  decided  that  there  was  a  partnership. 

There  was  no  motion  for  a  new  trial,  but  the  Court  on  the  Common  law  side 
gave  leave  to  appeal  on  the  2nd  of  September,  1836,  on  giving  security,  without 
mentioning  the  time  for  it  The  petition  for  leave  to  appeal  was  filed  on  the  22nd 
of  October,  1836,  but  the  security  was  not  given  until  the  22nd  of  November,  1837. 

On  the  19th  of  November,  1836,  the  cause  came  on  for  further  directions  founded 
on  the  issues,  and  a  decree  was  made  referring  it  to  the  Master  to  take  the  usual 
accounts. 

On  the  28th  of  February,  1837,  leave  was  given  to  appeal  from  this  decret;,  on 
oMidition  of  the  amending  of  the  petition  of  appeal,  and  stating  that  leave  had  been 
given  on  the  Common  law  side  to  appeal  against  the  finding  on  the  issues. 

On  the  12th  of  February,  1838,  an  Order  nisi  was  obtained  to  discharge  the 
Order  for  leave  to  appeal  against  the  finding  on  the  issues,  and  on  the  23rd  of  the 
same  month,  the  Court  made  that  Order  absolute,  and  the  leave  to  appeal  was 
rescinded,  but  on  what  ground  does  not  appear. 

Notwithstanding  the  Order  for  leave  to  appeal,  of  the  2nd  of  September   1836 
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was  so  rescinded,  the  appeal  was  lodged  in  the  Priyy  Council  against  the  finding  <m 
the  issues,  as  well  as  the  decree  on  the  Equity  side,  of  the  19th  of  November,  1838, 
and  it  is  contended,  that  so  far  as  relates  to  the  findings,  it  is  [178]  not  competent 
for  the  Appellant  to  prosecute  his  appeal ;  under  these  circumstances,  several  objec- 
tions were  taken  and  argued,  which  the  Court  will  now  dispose  of,  having  taken  time 
for  consideration  on  account  of  the  practical  importance  of  some  of  them. 

One  objection  was  that,  under  the  Charter  of  Justice  of  Bombay,  it  is  not  com- 
petent to  appeal  against  any  determination  which  is  not  of  a  final  character,  which 
does  not  settle  some  right  or  impose  some  duty.  The  Charter  of  Justice  of  Bombay 
is,  as  near  as  may  be,  a  transcript  of  that  of  Madras,  of  the  33rd  Geo.  III.  The 
Charter  of  Madras  follows  that  of  Bengal,  of  the  13th  Geo.  III.  c.  63,  s.  18,  with  this 
difference,  that  liberty  is  given  to  appeal  against  any  "  judgment  or  determination  " 
of  the  Supreme  Court  of  Madras,  whereas,  the  liberty  to  appeal  is  given  in  the 
Calcutta  Charter  against  any  "  Judgment,  Decree,  Order,  or  rule,"  afterwards 
varying  the  terms  to  "  Judgment,"  "  Decree,"  or  "  Decretal  order."  In  other  respects 
the  provisions  in  each  are  substantially  the  same,  and  we  are  all  of  opinion,  that  the 
word  "  determination  "  is  an  expression  at  least  equivalent  to  the  terms  used  in  the 
Calcutta  Charter ;  and  as  an  appeal  undoubtedly  lies  from  all  Decrees  or  Decretal 
Orders  in  the  Equity  side  of  the  Supreme  Court  at  Calcutta,  it  does  equally  from 
every  Decree  or  Decretal  Order  on  the  Equity  side  of  the  Supreme  Courts  of  Bombay 
and  Madras. 

The  context  of  all  the  three  Charters  shows  that  the  appeal  is  not  confined  to  cases 
in  which  some  right  or  duty  is  finally  decided ;  and  the  clause  limiting  the  value 
in  dispute  to  ten  thousand  Pagodas  does  not  apply  to  the  value  of  the  matter  in 
dispute  inyolved  in  the  Order,  but  to  the  subject  of  the  suit  itself. 

But  then  it  is  said,  that  this  finding  of  the  Court  on  its  Common  law  side,  in  the 
nature  of  a  verdict,  [179]  is  a  "  determination  "  which  may  be  directly  appealed 
from.  Undoubtedly  such  a  verdict  in  a  Common  law  suit  might  be  indirectly 
appealed  from,  in  an  appeal  against  the  judgment  in  that  suit,  which  is  founded 
on  that  verdict,  the  evidence,  as  well  as  the  finding,  being  brought  up  as  part  of  the 
proceedings,  and  included  in  the  transcript.  But  the  verdict  only,  prior  to  judgment 
being  given,  could  not  be  appealed  from  in  a  Common  law  suit;  nor  can  this  verdict 
on  an  issue  directed  from  the  Equity  side,  as  a  determination  in  a  Common  law 
suit. 

There  is  indeed  no  Common  law  suit  In  trying  the  issue,  the  Court  of  law  is 
merely  ancillary  to  the  Equity  Court;  it  investigates  facts,  and  pronounces  its 
opinion  on  them,  merely  in  order  to  ground  some  further  proceedings  in  the  equity 
suit :  the  verdict  itself  is  no  proceeding  in  the  equity  suit,  it  only  becomes  so  when 
it  is  adopted  and  acted  upon  in  that  suit.  It  stands  on  the  same  footing  as  the 
finding  of  a  juiy  in  a  distinct  Common  law  court,  analogous  to  the  case  of  a  reference 
to  the  Master,  which  when  confirmed  by  the  Court,  and  not  before,  is  the  subject  of 
appeal.  If  a  party  objects  to  such  a  report,  he  must  except  to  it,  and  the  overruling 
that  objection  and  confirming  the  report,  opens  the  whole  question  of  the  propriety 
of  the  finding  of  the  facts  contained  in  it,  to  the  review  of  the  Court  above ;  but  if 
there  be  no  exception,  the  report  is  not  open  to  such  revision.  In  the  present  case, 
the  Appellant  meaning  to  object  to  the  finding  of  the  Court  on  the  facts,  should  have 
applied  to  the  Equity  side  for  a  new  trial,  as  a  verdict  against  evidence ;  and  having 
brought  all  the  evidence  before  the  Court,  the  refusal  of  a  new  trial  and  consequent 
adoption  of  the  finding,  as  one  of  the  grounds  for  a  decree,  would  then  have  been 
[180]  the  subject  of  appeal ;  and  the  propriety  of  the  decision  on  the  facts  would  be 
considered  and  decided  in  a  Court  of  appeal.  But  as  the  Appellant  did  not  pursue 
that  course,  he  must  be  taken  to  have  made  no  objection  to  the  finding,  and  the 
verdict  on  the  issue  of  which  the  postea  is  the  only  evidence,  is  to  be  treated  as  one 
proof  «>f  the  truth  of  the  facts  in  the  cause  involved  in  it,  and  may  be  acted  upon 
accordingly.  I  say  as  one  proof — not  a  conclusive  proof,  because  it  might  happen 
that  in  opinion  of  the  Court  of  appeal,  the  evidence  in  the  cause  was  so  strong  that  no 
finding  of  a  jury,  or  the  finding  of  the  Court  below  itself  ought  to  weigh  against  it. 

As  there  has  been  no  application  for  a  new  trial  in  this  case,  the  facts  proved  on 
the  issues,  and  the  propriety  of  the  finding  upon  it,  cannot  now  be  brought  under 
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our  review — and  the  appeal  must  be  confined  to  the  propriety  of  the  decree  on  further 
directions,  founded  on  the  postea,  and  the  evidence  in  the  cause. 

In  the  case  of  Surroopchtmder  Sircar  Ghowdry  v.  RamrtUton  Mullick  (1  Moore's 
Ind.  App.  Cases,  368),  the  question  was  disposed  of  upon  a  different  point. 

Another  objection  taken  by  Mr.  Wigram  would  also  in  our  opinion  be  fatal,  viz., 
that  the  leave  to  appeal  granted  at  the  Common  law  side,  has  been  vacated,  by  Order 
on  the  Common  law  side  of  the  Court — and  if  an  appeal  could  be  against  an  Order 
<m  the  Common  law  side,  it  ought  to  have  been  made  against  the  last  Order,  which 
stands  good  until  vacated.  At  all  events,  therefore,  there  is  now  no  liberty  to  appeal 
against  the  finding  on  the  issues,  and  so  much  of  this  appeal,  therefore,  as  seeks  to 
vary  or  alter  the  judgments  of  the  Supreme  Court  on  the  issues  must  be  dismissed. 

[S.C.  3  Moo.  P.C.  87.  Cf.  Tromon  v.  Dent,  1853,  8  Moo.  P.C.  419.  The  original 
Charters  establishing  the  Supreme  Courts  of  Judicature  in  India  will  be  found 
in  Morley's  Diff.  ii.  550,  588,  638.  For  the  existing  conditions  of  appeal  from  the 
High  Courts  of  Calcutta,  North-Western  Provinces,  Madras  and  Bombay,  see 
Csde  Civ.  Proe.  (Act  XIV.  of  1882),  ss.  596  et  seq.  and  Charters  establishing  the 
High  Courts  (i.)  of  Calcutta,  Dec.  28,  1865  (Stat,  R.  and  0.  Rev.  FV.  82),  (ii.)  of 
North-Western  Provinces,  March  17,  1866  (t6.  121),  (iii.)  of  Madras,  Dec.  28, 
1865  {ib.  96),  (iv.)  of  Bombay,  Dec.  28,  1866  {ib.  108).  See  also  0.  in  C.  of 
April  10,  1838  (Stat.  R.  and  0.  Rev.  iv.  330),  and  Indian  High  Courts  Act,  1861 
(24  and  25  Vict.  c.  104).] 


[181]  RAJUXDER  NARAIN  RAE.  and  COWER  MOHAINDER  NARAIN  RAE 
(the  two  surviving  Sons  and  representatives  of  RAJAH  SREE  NARAIN 
^AS.),— Appellants ;  BIJAI  GOVIND  SING  (Son  and  representative  of  BHYA 
JHA,  deceased),— fi«apon<f«n<  *  [Dec.  13,  14,  15,  16,  20,  1839]. 

On  appeal  from  the  Sudder  Dewanny  Adawlvt  of  Bengal  (reported  2  Sud.  Dew. 

Ad.  Reps.  23). 

A  Soluhnamah,  or  deed  of  agreement  to  comprolniBe  conflicting  claims,  entered 
into  in  the  presence  of  witnesses  and  solemnly  acknowledged  in  Court,  by 
parties  who  were  mutually  ignorant  of  their  respective  legal  rights,  cannot 
afterwards  be  set  aside  upon  plea  of  ignorance  of  the  real  facts,  when  tiie 
party  seeking  to  avoid  the  deed  had  the  means  of  ascertaining  those  facts 
within  his  reach  [2  Moo.  Ind.  App.  249,  251-2]. 

Gross  fraud  and  imposition  are  not  to  be  imputed  upon  mere  suspicion,  and 
unless  the  charge  is  proved,  a  party  cannot  be  released  from  an  agreement 
entered  into  by  his  own  solemn  act  [2  Moo.  Ind.  App.  246]. 

The  onus  of  showing  that  a  compromise  has  been  fraudulently  obtained  by 
intimidation  and  false  representation,  is  cast  upon  those  who  seek  to  impeach 
the  validity  of  their  own  deed  [2  Moo.  Ind.  App.  244]. 

By  the  Common  law  this  Court  possesses  the  same  power  as  the  Courts  of 
Record  and  Statute  have  of  rectifying  mistakes  which  have  crept  in  by  mis- 
prision or  otherwise,  in  embodying  its  judgments  [2  Moo.  Ind.  App.  216, 
216,  222,  223]. 

Where,  therefore,  an  Order  had  been  made  ex  parte,  upon  the  appearance  of  the 
Respondents  alone,  for  the  dismissal  of  an  appeal  and  affirmance  of  the  judg- 
ment of  the  Court  below,  which  purported  to  be  upon  the  hearing  of  the  cause, 
the  Judicial  Committee  held,  that  such  Order  must  be  held  simply  as  a 
dismissal ;  and  it  appearing  that  the  Appellants  were  infants,  under  the  pro- 


♦  Present:  Members  of  the  Judicial  Committee— Mr.  Baron  Parke,  Mr.  Justice 
Bosanquet,  the  Chief  Judge  of  the  Court  of  Bankruptcy  [Sir  Thomas  Erskine],  and 
Dr.  Lushington. 

Privy  Councillor^— Assessor,  Sir  Edward  Hyde  East,  Bart-. 
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tection  of  the  Court  of  Wards  in  India,  and  that  the  Agent  appointed  bj  the 
Court  to  act  as  their  guardian  ad  litem,  in  the  matter  of  the  appeal,  had 
absconded,  and  abandoned  the  cause,  their  Lordships  rescinded  the  Order 
of  dismissal,  and  restored  the  appeal  on  the  terms  of  the  Appellants  paying 
the  costs  and  giving  access  to  the  transcript  of  the  proceedings  in  the  Court 
below,  in  their  hands,  and  undertaking  to  lodge  cases  within  five  months 
[2  Moo.  Ind.  App.  222,  223]. 

In  this  case  there  were  three  appeals  between  the  same  parties.  The  first  re- 
spected the  validity  of  a  deed  of  comprcMnise  entered  into  by  parties  having  [182] 
adverse  claims  for  the  property  in  question.  The  second,  which  was  incidental, 
arose  from  the  judgrnent  below  being  affirmed  upon  the  non-prosecution  of  the 
appeal ;  and  the  third  involved  the  mode  of  taking  the  rests  in  an  account  upon  which 
interest  was  decreed  to  be  paid  at  the  rate  of  one  per  cent  per  mensem.  A  claim 
to  the  same  property  had  been  the  subject  of  a  previous  appeal  (see  RutchmepiUty 
Dutt  J/ia  V.  Rajunder  Naravn  Rae,  Ante  [2  Moo.  Ind.  App.]  p.  133). 

Rajah  Inder  Narain  Rae  was  at  the  time  of  his  death  absolutely  entitled  for  an 
estate  of  inheritance  to  the  Zemindary  of  Pergunnah,  Havila  Poorneah,  and  was  also 
possessed  of  personal  property  consisting  of  jewels  and  other  effects  of  great  value : 
he  died  in  the  year  1784,  without  issue,  leaving  his  Widow,  Ranee  Indrawuttee,  him 
surviving. 

Upon  his  death,  the  Ranee  (who  was  herself  possessed  of  real  and  personal  estate, 
which  she  had  enjoyed  separately  during  the  Rajah's  life)  took  possession,  according 
to  the  Hindoo  law,  of  the  zemindary  and  other  property  belonging  to  the  late  Rajah, 
both  real  and  personal,  and  continued  in  possession  during  her  life. 

On  the  16th  of  November,  1803,  the  Ranee  died,  having,  as  it  was  alleged,  about 
six  hours  previous  to  her  death,  adopted  Bhya  Jha,  the  Son  of  her  Uncle,  Roodsohut 
Jha,  and  the  Father  of  the  Respondent,  Bijai  Govind  Siqg,  as  her  Ehurta  Pootra,  or 
adopted  Son,  and  appointed  him  sole  heir  to  her  real  and  personal  estate. 

[183]  By  virtue  of  such  adoption  or  appointment,  and  pursuant  to  the  established 
law  and  custom  of  the  Country,  Bhya  Jha  performed  the  Shradh  or  funeral  rites  over 
her  corpse,  and  the  other  ceremonies  required  from  her  constituted  legal  heir ;  but 
the  Nazi  r  of  the  Zillah  Court  of  Poorneah,  not  being  aware  of  the  f  twt-of  the  adoption, 
or  not  crediting  it,  on  the  day  of  her  death  reported  to  the  Zillah  Court  that  the 
Ranee  had  died  intestete,  that  there  were  none  but  her  servants  to  take  charge  of  her 
property  and  estate,  and  that  it  was  unknown  who  was  her  heir  or  successor ;  and 
expressed  his  fears  that  unless  measures  were  taken  to  protect  the  moveable  property, 
it  would  be  embezzled  and  made  away  with. 

In  consequence  of  this  report,  the  Judge  of  that  Court,  on  the  same  day,  ordered 
possession  of  the  Ranee's  dwelling-places  to  be  taken  by  the  Darogah  of  Police,  for  the 
purpose  of  protecting  her  property. 

On  the  16th  of  November,  1803,  proclamation  was  made  by  the  Zillah  Judge 
announcing  the  attachment  of  the  property  belonging  to  the  Ranee,  and  requiring 
those  who  claimed  to  be  entitled  to  inherit  the  property  of  which  the  Ranee  was  in 
posseHsion  at  her  death,  to  appear  and  state  their  claims. 

In  pursuance  of  this  proclamation,  petitions  were  presented  by  Sree  Narain  Rae, 
(the  Father  of  the  present  Appellante),  LuUit  Narain  Rae,  his  Brother,  and  Ram 
Narain  Rae,  a  Nephew,  stating  their  descent  with  the  Rajah  from  a  ccmunon  ancestor, 
and  claiming  the  property  of  the  deceased  Ranee,  of  which  they  prayed  to  be  put 
in  possession. 

Bhya  Jha  also  filed  his  claim  as  the  Khurta  Pootra,  or  adopted  Son  of  the  Ranee. 

Pending  these  petitions,  and  before  any  Orders  were  [184]  made  thereon  by  the 
Court,  Sree  Narain  Rae,  Lullit  Narain  Rae,  Ram  Narain  Rae,  and  Bhya  Jha  agreed 
to  compromise  their  claims,  and  for  that  purpose  executed  a  Soluhnamah,  or  d^d  of 
compromise,  bearing  date  the  11th  of  December,  1803,  which  was  in  the  terms 
following :  — 

"  We,  Sree  Narain  Rae,  and  LuUit  Narain  Rae,  Sons,  and  Ram  Narain  Rae, 
Grandson  of  the  late  Rajah  Chunder  Narain  Rae,  Zemindars  of  the  Pergunnahs 
Eudooah;  Whereas  Ranee  Indrawutte,  Zemindar  of  Pergunnah,  Havila  Poorneah, 
having  after  a  short  illness  died  on  the  1st  of  Aughun  1211,  Moolkie,  being  Tuesday, 
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aod  in  consequence  of  her  haying  no  Son,  having  on  that  same  day,  being  of  a  sound 
mind,  and  being  in  full  possession  of  her  faculties,  constituted  Bhya  Jha,  her 
maternal  first  cousin  (Mother's  Brother's  Son),  her  Ehurta  Pootra  and  proprietor 
(Malik)  of  her  zemindary,  etc.,  and  the  said  Bhya  Jha,  after  performing  the  Shradh 
of  the  said  Ranee,  having  presented  petitions  to  the  Judge  and  Collector,  praying  to 
be  permitted  to  assume  the  management  of  the  said  zemindary,  and  to  possess  himself 
of  the  whole  zemindary  and  property,  moveable  and  immoveable,  to  the  exclusion  of 
all  other  persons,  in  like  manner  as  they  were  possessed  by  the  said  Ranee,  but 
whereas  we  are  descended  from  the  same  common  stock  with  the  late  Rajah  Inder 
Narain,  the  Husband  of  the  late  Ranee,  by  seven  and  eight  removes,  and  are  thus 
entitled,  and  Bhya  Jha  is  also  entitled  in  virtue  of  the  Ehurta  Pootra,  as  well  as  from 
his  near  relationship ;  and  whereas  the  contest  for  so  great  a  zemindary  from  the 
Zillah  to  the  Presidency,  nay  even  to  England,  would  require  the  age  of  Noah  to  be 
passed  in  seeking  ju8-[185]-tice,  and  in  anxiety  and  care,  and  make  us  waste  our 
existence,  and  after  all  be  like  the  dispute  of  Ummur  and  Zaid ;  considering  these 
things,  and  considering,  moreover,  that  life  is  unstable  and  precarious,  and  that 
nothing  that  this  world  can  give  is  worth  kindling  discord  among  us  and  deceiving 
ourselves  for  the  encouragement  of  incendiaries,  and  to  gratify  the  malice  of  the 
envious,  and  that  from  such  contest  nothing  could  result  but  reproach  and  dishonour 
to  our  illustrious  family,  which  our  predecessors  in  this  great  Raj  having  deemed 
unworthr,  and  from  the  beginning  of  the  Raj  to  the  time  present,  such  domestic 
disputes  have  never  happened,  and  life  is  but  a  few  days,  and  enmity  between  relations 
is  esteemed  by  men  of  elevated  rank  the  worst  of  all  things,  therefore,  we  and  Bhya 
Jha,  the  said  Ehurta  Pootra,  who  is  a  person  having  right,  and  not  a  stranger  calling 
to  mind  the  name  of  Bhugwan,  than  which  there  is  nothing  more  precarious  either  in 
this  world  or  in  eternity,  have  mutually  pledged  our  faith  and  truth,  and  by  firm 
agreement  and  fearful  oaths  entering  into  peace  and  concord,  declaring  and  meaning 
both  of  us,  the  same  have  agreed  to  become  satisfied  with  equal  shares  of  the  whole  of 
the  property,  moveable  and  immoveable,  composing  the  estate  left  by  the  late  Ranee, 
and  consisting  of  cash,  goods,  Pergunnahs,  both  of  the  former  zemindary  and  the 
lemindary  recently  acquired  by  private  and  public  sale,  revenue  and  rent  free  debts, 
Kankur  credits,  mercantile  concerns,  etc. ;  that  is  to  say,  the  said  Bhya  Jha  shall 
hold  the  right  and  property  of  one  half  the  said  zemindary,  etc.,  and  we  the  other 
half,  whatever  profits  shall  be  forthcoming  from  the  Malg«izary  after  discharging  the. 
revenue  of  Govern-[186]-ment  from  the  zemindary  right,  etc.  We  will  at  the  end 
of  the  year  account  for  to  each,  that  is  to  say,  the  profits  of  eight  Anas,  or  one  half 
of  the  zemindary,  shall  be  our  right,  and  the  profits  of  the  other  half  Bhya  Jha's, 
and  we  shaU  have  no  claim  thereunto.  If,  which  God  forbid,  the  public  revenue 
■hould  fail,  both  parties,  to  wit,  We,  the  three  persons  aforesaid,  and  Bhya  Jha,  will 
personally  make  good  the  loss,  and  after  our  own  names  and  Bhya  Jha's  shall  be 
made  current  in  the  zemindary,  and  we  shall  have  obtained  a  Perwannah  and  Sunnud 
from  the  ruler,  for  the  time  being,  and  shall  have  secured  the  revenue  for  1211 
Moolki,  if  such  be  the  wiU  of  both  parties.  We  the  said  three  persons,  and  Bhya  Jha, 
making  a  partition  between  us,  will  take  eight  Anas  of  the  whole  property,  moveable 
•nd  immoveable,  etc.,  being  his  share.  Designing,  therefore,  to  enter  into  given 
engagements,  we  have  of  our  own  free  will  and  consent,  and  on  our  own  faith  and 
truth,  granted  thia  writing  as  an  agreement  and  declaration,  the  intent  of  which  is 
to  eetiJtlish  firm  records  between  the  parties  to  terminate  our  differences,  and  to 
perpetuate  the  illustrious  name  of  the  deceased  Ranee,  so  that  it  may  be  a  valid 
document  for  the  future,  and  prevent  any  fraud  or  deceit  on  either  side ;  and  that  as 
we  have  no  longer  any  claims  against  Bhya  Jha,  should  we  prefer  any  claim  of  right 
or  inheritance  according  to  the  Shiruh,  or  in  the  Adawlut  of  the  Hakim,  it  may  be 
deemed  incapable  of  being  entertained  or  heard  with  a  view  to  proof ;  and  should 
we  violate  this  agreement,  or  in  any  other  way,  either  of  ourselves,  or  at  the  suggestion 
of  others,  and  attempt  by  colour  or  pretext  to  establish  any  fraudulent  objections 
against  it,  [187]  we  shall  merit  he!!  and  to  be  deemed  bastards  and  outcasts  of  our 
race.  We  have  accordingly  granted  this  declaration,  as  a  valid  document  of 
partition,  to  serve  when  needed.  Dated  the  27th  of  Aughun.  Moolki  1 211.  or  llth  nf 
December,  1803." 
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A  counterpart  deed  was  executed  by  Bhja  Jha,  in  favour  of  Sree  Narain  Rae, 
Lullit  Narain  Rae,  and  Ram  Narain  Rae,  of  which  the  following  is  a  copy :  — 

"  I,  Bhya  Jha,  Cousin  of  the  late  Ranee  Indrawuttee,  am  become  Zemindar  of  the 
Hayila,  Pergunnahs  Poomeah,  etc.  When  the  Ranee  was  in  her  perfect  senses,  and 
collected  in  her  mind,  she  appointed  me  her  adopted  Son,  to  succeed  to  the  whole  of 
her  property  and  estate ;  and,  after  a  short  illness,  expired  on  the  Ist  Aughun,  1211, 
B.  S. ;  upon  which  I,  according  to  the  Shaster,  performed  the  funeral  rites,  informed 
the  Judge  and  Collector  of  all  the  circumstances,  and  prayed  to  be  put  in  sole  posses- 
sion of  the  Malguzary  lands. 

"  In  the  meantime,  Sree  Narain  Rae  and  Lullit  Narain  Rae,  Sons  of 
Rajah  Chunder  Narain  Rae  deceased,  Zemindar  of  Pergunnah  Koodooah, 
and  Ram  Narain  Rae,  Son  of  Deo  Narain  Rae  deceased,  who  was  the  eldest 
Son  of  Rajah  Chunder  Narain  Rae  deceased,  are  the  seventh  and  eighth  lineal 
descendants  from  Rajah  Inder  Narain  deceased.  Husband  of  the  Ranee,  and  collateral 
Grandson  with  Ram  Chunder  Narain  Rae,  of  one  Grandfather;  and  Ram  Narain 
Rae,  set  forth  to  the  Judge  and  Collector  their  claims,  as  heirs-at-law ;  from  which 
it  appearing  that  there  must  be  many  appeals  to  the  several  Courts  for  adjusting 
the  claims  on  this  immense  estate,  that  one  ought  to  be  immortal,  for  it  can  never 
end  during  our  lifetime ;  and  in  observ-[188]-ing  this,  and  that  life  is  precarious 
and  uncertain,  why  should  we  quarrel?  We  cannot  benefit;  it  must  fall  to  the  lot 
of  others ;  it  will  only  bring  disgrace  upon  our  ancient  house,  which  our  forefathers 
would  disapprove,  and  which  has  never  yet  fallen  upon  our  illustrious  family :  it  is 
also  highly  improper  for  good  men  to  quarrel ;  God,  therefore,  being  my  witness, 
at  the  consent  of  both  parties,  i.e.  Sree  Narain  Rae,  Lullit  Narain  Rae,  and  Ram 
Narain  Rae  and  myself,  an  Ikrarnamah  hath  been  entered  into,  firm  and  binding  as 
being  positively  sworn  to,  advising  that  the  whole  of  the  moveable  and  immoveable 
property  of  the  late  Ranee,  i.e.  money  and  effects,  lands  formerly  belonging  to  the 
estate,  and  lands  lately  purchased,  lands  in  whatever  way  purchased  {i.e.  by  public 
or  private  sale),  Rarajee  Lakhiraj  lands,  Nankar  lands,  Luknee  (or  debts  due  to  the 
estate),  Tujanet  (or  commercial  property),  should  be  divided  half  and  half;  and 
that  after  paying  the  revenues  to  Government,  and  receiving  the  rights  of  the 
Zemindary,  and  observing  the  accounts  of  the  house  and  other  expenditure,  whatever 
may  remain  should  be  divided  between  the  parties;  i.e.  the  produce  eight  anas,  or 
one  half  of  the  z^uindary,  etc.  etc.  etc.  becomes  my  share,  and  the  other  half 
devolves  upon  the  three  Brothers,  i.e.  Sree  Narain  Rae,  Lullit  Narain  Rae,  and  Ram 
Narain  Rae.  That  in  case  losses  should  fall  upon  the  Malguzary  lands,  they  are  to  be 
repaid  by  each  paying  according  to  their  shares.  That  after  affixing  each  party 
their  signatures,  and  receiving  a  Perwannah  and  Sunuud  from  the  Judge,  and  the 
revenues  paid  to  Government  for  the  year  1211,  B.  S.,  that,  if  I  should  then  wish  the 
distribution  to  take  place,  I  [189]  should  be  enabled  to  receive  my  share  as  above 
stated,  and  the  Brothers  theirs  in  the  like  manner. 

"  Having  written  this  in  the  form  of  an  Ukudnamah,  in  perfect  peace,  from 
promise  and  upon  oath  that  if  I  or  they  act  contrary  to  what  has  been  written,  or 
deny  the  above,  or  are  in  any  way  deceitful,  we  will  certainly  depart  to  the  infernal 
regions, — I,  therefore,  have  written  the  above  in  the  form  of  a  Bond  of  Hissanamah, 
which,  when  required,  may  appear  against  me." 

Petitions  were  presented  by  all  the  parties  for  the  confirmation  of  these  deeds  of 
compromise,  the  validity  of  which,  as  well  as  the  claims  stated  therein,  were  mutually 
admitted  in  open  Court  by  Sree  Narain  Rae,  Lullit  Narain  Rae,  and  Bhya  Jha ;  but 
some  dispute  having  arisen  between  them  and  Ram  Narain  Rae,  who  complained  that 
though  made  a  party  to  the  deed  of  compromise,  he  was  excluded  in  the  proceedings 
before  the  Court,  the  Court  entered  upon  an  examination  of  the  validity  of  the  claims 
made  by  the  several  Petitioners,  and  on  the  30th  of  December,  1803,  declared  that  the 
Soluhnamahs  were  collusively  executed,  and  could  not  be  admitted  as  valid,  having 
been  entered  into  three  days  after  the  Ranee's  decease,  while  the  property,  which  was 
of  considerable  amount,  was  under  attachment,  and  before  the  rightful  heirs  were 
ascertained,  the  parties  being  in  ignorance  of  their  own  rights,  and  seeking  only  to 
divide  the  property,  without  any  proof  of  title,  when  there  were  other  parties  daim- 
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ing  to  be  relativea  of  the  late  Ranee ;  and  that  Sree  Narain  Rae  and  Lullit  Narain 
Rae,  having  proved  themaelves  the  heir»-at-Iaw  of  the  late  Rajah,  should,  on  giving 
security,  be  put  in  po8-[190]-Be88ion  of  the  zemindary,  and  that  Bhya  Jha  should  be 
left  to  prosecute  his  claim  in  a  regular  suit. 

The  heirs-at-law  being  thus  put  in  possession  of  the  Rajah's  estates,  Bhya  Jha  still 
preferred  his  claim  to  the  estate  of  the  Ranee.  The  Judge  of  Zillah  Poorneah,  there- 
fore, on  the  10th  of  January,  1804,  stated  the  following  case  for  the  opinion  of  the 
Pundit  of  the  Court: — "  It  having  appeared  that  the  Ranee,  after  the  death  of  her 
Husband,  the  Rajah',  succeeded  to  his  entire  property,  moveable  and  immoveable, 
and  that  during  the  time  they  were  in  her  possession  she  purchased  other  zemindaries 
with  the  profits  arising  from  the  landed  property,  and  that  considerable  sums  in  cash 
had  been  accumulated  from  the  profits  of  the  Malikana,  in  addition  to  what  was  left 
by  the  Rajah,  all  of  which  she  left  behind  at  her  death;  and  a  Bewusta  given  by  the 
Pundit  having  declared  Sree  Narain  Rae  and  Lullit  Narain  Rae  entitled  to  the  whole 
as  kinsmen  in  the  seventh  degree  of  affinity  to  the  Rajah, — ^therefore  they  have  both  of 
them  been  now  put  in  possession  of  the  immoveable  property,  and  the  moveable  effects 
are  still  under  the  seal  of  the  Court.  Bhya  Jha  preferred  claims  as  Khurta  Pootra  to 
the  Ranee,  and  alleged  himself  to  stand  in  the  relationship  of  maternal  cousin  to  her, 
but  his  statement  respecting  his  being  the  Khurta  Pootra,  being  liable  to  suspicion, 
an  Order  has  been  already  passed  for  Bhya  Jha  to  establish  his  claims  by  a  regular 
suit ;  but  before  putting  Sree  Narain  Rae  and  Lullit  Narain  Rae  in  possession  of  the 
moveable  property  left  by  the  Ranee,  the  following  question  was  put  to  the  Pundit, 
for  the  information  of  the  Court.  '  In  case  it  should  be  proved  that  Bhya  Jha  [191] 
is  a  maternal  cousin  of  the  Ranee,  is  he,  according  to  ^e  Shasters,  entitled  to  the 
moveable  property  vacated  by  her  death?  '  " 

The  answer  of  the  Pundit  was,  that  "  Bhya  Jha  being  related  in  the  female  line  to 
the  Banee,  who  succeeded  to  the  whole  of  her  Husband's  property  after  his  death,  he 
cannot  succeed  to  the  aforementioned  property,  for  there  is  no  authority  given  by 
Menu,  for  any  descendant  in  the  female  line  to  succeed  to  property,  but  Sree  Narain 
and  LuUit  Narain,  who  are  related  in  the  seventh  degree,  can  succeed  to  it." 

Although  it  appeared  after  a  perusal  of  this  Bewusta  that  Sree  Narain  Rae  and 
Lullit  Narain  Rae  were  the  legal  heirs  to  the  moveable  property  of  the  Ranee,  yet 
before  giving  them  possession,  it  appeared  advisable  for  the  Court,  according  to 
Section  2,  Regulation  Y,  of  1799,  to  send  a  copy  of  the  proceedings  held  on  the  10th 
of  January,  1804,  with  a  copy  of  the  Bewusta  of  the  Pundit,  to  the  Sudder  Dewanny 
Court,  that  the  proceedings  and  Bewusta  might  be  laid  before  the  Pundits  of  that 
Court. 

On  the  4th  of  February,  1804,  the  Bewusta  of  the  Sudder  Pundits  was  forwarded 
to  the  Zillah  Court.  The  question  proposed  to  them,  on  the  same  statement  as  that 
laid  before  the  Zillah  Pundit,  was  as  follows: — 

"  In  case  it  should  be  proved  that  Bhya  Jha  is  a  maternal  cousin  of  the  Ranee, 
is  he  according  to  the  Shasters  entitled  to  the  moveable  property  vacated  bv  her 
death!" 

The  opinion  of  the  Pundits  was  in  these  terms :  — 

"  Having  considered  what  is  above  written,  and  reflected  on  the  question  proposed, 
we  give  our  opinions.  The  Ranee  Indrawuttee,  after  her  Husband's  [192]  death, 
was  heir  to  his  property  moveable  and  immoveable,  and  from  the  profits  of  the  landed 
estate,  she  purchased  other  zemindaries.  After  her  death  Bhya  Jha,  in  consequence 
of  the  relationship  as  maternal  cousin,  cannot  succeed  to  any  of  the  property, 
moveable  or  immoveable,  vacated  by  the  Husband,  which  devolved  to  his  Widow, 
neither  do  any  of  the  profits  which  might  have  accrued  from  it  becume  the  property 
of  the  cousin,  according  to  any  Shaster,  but  Sree  Narain  Rae  and  Lullit  Narain  Rae, 
who  are  related  in  the  seventh  degree  to  Rajah  Inder  Narain  Rae,  Husband  of  the 
Ranee,  are  the  heirs.  In  support  of  this  Bewusta,  it  is  written  in  the  Daya  Bhaga, 
and  Dae  Tannoo,  and  in  the  Bibad  i  Bhukarun,  and  Buchun  i  Eantain  Moon, '  let  the 
woman  who  is  without  children,  for  the  sake  of  her  virtue,  remain  with  her  Father- 
in-law,  and  as  long  as  she  lives,  apply  her  Husband's  fortune  to  charitable  acts,  and 
after  death  it  devolves  to  her  Husband's  heirs.' " 

Upon  receiving  this  answer,  the  Zillah  Court  was  of  opinion  that  Bhya  Jha,  as 
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maternal  cousin,  i.e.,  the  Son  of  the  Ranee's  Mother's  Brother,  had  no  claim  whatever, 
according  to  the  Shaster,  to  the  property  vacated  by  her,  but  Sree  Narain  Rae  and 
Lullit  Narain  Rae,  who  were  related  within  seven  degrees  to  the  Rajah  Inder  Narain 
Rae,  Husband  of  the  late  Ranee,  were  according  to  the  Shaster  entitled  to  the  property 
moveable  and  immoveable  left  by  her.  The  Bewusta  given  by  the  Pundits  of  the 
Zillah  Court,  and  by  those  of  the  Sudder  Dewanny  Court  appearing,  on  comparison, 
to  agree,  an  Order  was  pronounced  by  the  Zillah  Court  on  the  11th  of  February,  1804, 
as  follows:  — 

"  That  Rajah  Sree  Narain  Rae,  and  Lullit  Narain  [193]  Rae  do  take  possession  of 
such  moveable  property  left  by  the  Ranee  as  may  be  under  the  seal  of  the  Court,  and 
that  a  Perwannah  giving  them  possession  be  issued." 

On  the  13th  of  February,  1804,  Perwannahs  were  addressed,  giving  possession  of 
the  moveable  property  at  Mohunnee  and  at  Pusserah,  to  Sree  Narain  Rae  and  LuUit 
Narain  Rae. 

After  various  petitions  and  proceedings,  both  on  the  part  of  Bhya  Jha,  Sree 
Narain  Rae,  and  Lullit  Narain  Rae,  a  final  Order  was  passed  by  the  Sudder  Court, 
whereby  it  was  ordered  that  Bhya  Jha,  "  whether  he  claimed  the  whole  property  of 
the  Ranee,  in  consequence  of  his  having  been  adopted  by  her,  or  whether  he  laid 
claim  to  the  half  of  it  only  according  to  the  agreement  contained  in  the  Soluhnamah, 
with  Sree  Narain  Rae  and  others,  should  institute  a  suit  for  that  purpose  in  the 
Dewanny  Court  of  Zillah  Poorneah,  in  conformity  to  the  Regulations." 

In  pursuance  of  this  Order  Bhya  Jha,  on  the  I7th  of  June,  1805,  filed  a  plaint 
in  forma  pauperis  in  the  Zillah  Court,  against  Sree  Narain  Rae  and  Lullit  Narain 
Rae,  alleging  and  insisting  on  his  adoption  by  the  Ranee,  and  setting  forth  the 
circumstances  attending  the  execution  of  the  Soluhnamah,  and  after  stating  that 
though  he  was  ready  and  desirous  of  carrying  the  conditions  of  that  deed  into  effect, 
the  Defendants  refused  to  concur  with  him ;  he  claimed  the  entire  estate  as  Khurta 
Pootra,  by  virtue  of  his  adoption. 

To  this  petition  of  complaint,  Sree  Narain  Rae  and  Lullit  Narain  Rae  put  in  their 
answer,  denying  that  Bhya  Jha  had  been  constituted  Khurta  Pootra,  by  the  deceased 
Ranee,  and  contending  that  even  if  he  had,  [194]  the  Ranee  was  not  authorised  by 
the  Shasters  to  dispose  of  the  property  in  question. 

On  the  20th  of  May,  1806,  Bhya  Jha  filed  his  replication,  in  which,  after  putting 
at  issue  the  Defendant's  statement,  he  submitted  that  proof  of  his  adoption  as 
Ehurta  Pootra  was  unnecessary,  inasmuch  as  the  Defendants  had  admitted  his  title 
as  such,  upon  the  occasion  of  their  acknowledgment  of  the  Soluhnamah  in  open 
Court. 

The  Plaintiff  filed  no  rejoinder,  but,  on  the  26th  of  June,  1809,  Bhya  Jha  put 
in  a  supplemental  petition,  setting  forth  his  claims  to  the  moveable  and  immove- 
able property,  left  by  the  Ranee,  first  as  Ehurta  Pootra  for  the  whole  estate  real 
and  personal,  amounting  to  S.  R.  1,135,693;  secondly,  on  the  deed  of  compromise 
for  a  moiety  of  that  sum,  and  that  when  the  cause  should  come  on  for  trial,  he,  Bhya 
Jha,  would  bring  forward  or  rely  on  either  of  these  counts  as  he  might  think  proper. 

The  Provincial  Court  of  Moorshedabad  pronounced,  on  the  28th  of  July,  1809, 
their  decision  in  the  cause,  and  after  going  over  and  examining  the  various  circum- 
stances and  proceedings  already  detailed,  and  the  Soluhnamah,  stated  that  it 
appeared  unnecessary  to  the  Court  to  enter  into  any  further  consideration  of  the 
claims  of  either  party,  whether  Sree  Narain  Rae  and  Lullit  Narain  Rae,  were  or  were 
not  the  rightful  heirs  of  the  Ranee,  and  Bhya  Jha,  whether  he  was  or  was  not 
Ehurta  Pootra,  they  were  equally  bound  by  the  stipulations  of  the  engagement 
mutually  interchanged,  and  the  Soluhnamah  executed  before  the  acting  Judge, 
defined  the  rights  of  either  party.  It  was,  therefore,  but  just  that  the  Defendants, 
wlio  were  in  possession  of  the  whole  zemindary  of  the  late  Ranee,  should  make 
[196]  over  half  of  it  to  the  Plaintiff,  Bhya  Jha;  and  Bhya  Jha,  under  the  present 
terms  of  the  agreement,  was  entitled  to  one  half  of  the  estate,  property,  and  effects 
of  the  Ranee,  and  also  to  a  moiety  of  the  profits  of  the  zemindary  since  the  time 
that  Sree  Narain  Rae,  and  LuUit  Narain  Rae  had  possession. 

From  this  decision,  Sree  Narain  Rae  and  Lullit  Narain  Rae  appealed  to  tlie 
Sudder  Dewanny  Adawlut,  stating  and  insisting  that  the  decree  of  the  Provincial 
Court  was  contrary  to  justice  and  law,  and  that  from  the  contradictory  manner  in 
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vhich  Bhja  Jha  had  at  different  times  stated  bis  appointment,  or  adoption,  to  be 
the  Ehurta  Pootra  of  the  Ranee,  he  was  not  entitled  to  sue  as  such,  and  ought  not 
to  have  been  so  considered ; — ^that  the  Ranee  had  no  authority  to  give  away  the 
property  of  her  Husband  ; — that  the  claim  made  by  Bhya  Jha  was  inconsistent,  since 
in  the  Zillah  Court  at  one  time  he  alleged,  that  he  was  entitled  to  the  whole  of  the 
property  left  by  the  Ranee,  by  virtue  of  his  appointment  as  Ehurta  Pootra,  according 
to  tJie  law  and  usages  of  Tirhoot,  without  any  donation  or  declaration  of  the  Ranee, 
while  at  another  time  he  pretended  that  the  Ranee  had  declared  him  to  be  the 
proprietor  of  all  her  property,  moveable  and  immoveable;  that  if  he  had  been  in 
fact  appointed  Ehurta  Pootra,  he  would  have  communicated  that  fact  to  the  Zillah 
Judge,  when  he  proceeded  to  attach  the  property  of  the  Ranee  j^that  by  an  Order 
of  the  Sudder  Court  on  the  26th  of  September,  1804,  it  had  been  recorded  that  the 
Appellants  had  denied  the  adoption  of  the  Respondent,  and  had  urged  many  objec- 
tions against  the  Soluhnamah,  which  objections  had  not  been  controverted,  or 
judicially  examined.  The  petitioners  also  alleged,  that  doubts  had  been  enter- 
tained [196]  by  the  Sudder  Court,  respecting  the  validity  of  the  Respondent's  claim, 
and  that  the  Court  had  declared,  that  it  was  induced  to  believe  that  the  Soluhnamah 
had  been  improperly  obtained  for  the  purpose  of  preventing  a  due  investigation  of 
the  claim  which  had  been  preferred  by  Bhya  Jha.  They  stated  also,  that  they  had 
insisted  that  Bhya  Jha's  claims  to  the  property  in  question  should  be  judicially 
investigated,  but  that  no  such  investigation  had  taken  place ;  and  that  the  Sudder 
Court,  when  it  directed  Bhya  Jha  to  institute  a  regular  suit  in  support  of  his  claim, 
meant  thereby  to  put  him  to  elect  to  sue  either  for  the  entirety  of  the  property  as 
Ehurta  Pootra,  or  for  the  moiety  thereof,  under  the  agreement  contained  in  the 
Soluhnamah ;  that  the  Respondent  accordingly  made  his  election  and  disclaimed 
that  to  which  he  might  have  been  otherwise  entitled,  under  the  Soluhnamah,  and 
preferred  his  claim  as  Ehurta  Pootra.  That  although  it  had  been  declared  by  the 
Sudder  Court,  that  it  was  necessary  for  the  ends  of  justice,  that  the  claims  of  Bhya 
Jha  as  Khurta  Pootra  should  be  judicially  investigated,  yet  the  Provincial  Court 
had  refused  to  require,  or  receive  proofs  of  the  fact  of  the  Respondent's  adoption, 
and  had  made  their  decree  on  the  same  facts  which  had  been  before  the  Sudder 
Dewanny  Adawlut,  when  it  had  declared,  that  further  investigation  was  necessary 
for  the  ends  of  justice.  That  the  Respondent  in  the  Court  below,  having  claimed  the 
whole  of  the  property  in  dispute,  in  virtue  of  his  adoption,  as  Ehurta  Pootra,  it  was 
not  competent  for  him,  under  the  Regulations,  by  a  supplementary  petition  to  pro- 
ceed on  the  Soluhnamah.  The  decree,  therefore,  of  the  Provincial  Court  was 
contrary  to  the  Order  of  the  Superior  Court,  and  in  opposition  to  the  claim  [197] 
asserted  in  the  petition  of  plaint,  and  the  Provincial  Court  decided  on  a  claim 
irregularly  preferred,  which  had  been  previously  abandoned,  and  which  had  not 
undergone  any  judicial  investigation.  The  Appellants  also  urged,  that  according 
tn  the  practice  of  the  Provincial  Courts,  established  by  the  Regulations,  the  claims 
and  merits  of  all  cases  were  required  to  be  maintained  in  the  plaint,  answer,  replica- 
tion, and  rejoinder,  and  that  according  to  such  Regulations,  and  the  practice  of 
the  Courts,  the  opposite  and  inconsistent  claims  which  had  been  brought  before  the 
Court  of  Moorshedabad  ought  not  to  have  been  admitted.  That  Bhya  Jha,  in  his 
petition  of  plaint,  expressly  declared,  that  in  consequence  of  the  renunciation  of  the 
Soluhnamah,  or  deed  of  compromise,  by  Sree  Narain  Rae  and  LuUit  Narain  Rae, 
he  preferred  his  claim  to  the  whole  of  the  property  left  by  the  Ranee ;  that  he  had, 
therefore,  positively  and  expressly  waived  bis  claim  to  the  moiety  of  the  estate,  in 
virtue  of  the  Soluhnamah,  and  had  asserted  and  extended  his  right  to  the  whole 
as  Ehurta  Pootra  and  donee  of  the  Ranee ;  and  the  Petitioner  further  alleged  that, 
Bhya  Ram  Misser,  who  prepared  the  Soluhnamah,  had  employed  stratagems  and 
artifices  to  defraud  and  intimidate  the  Appellants ;  that  the  Collector  had  told  them 
that  the  contest  never  would  be  terminated,  and  that  they  would  be  reduced  to 
poverty  and  distress  if  they  persisted  in  litigation ;  that  the  zemindary  bad  been 
placed  under  the  superintendence  of  a  Public  Officer  of  Government ;  tliat  the  Appel- 
lants were  persons  who  had  chiefly  resided  in  the  Country,  and  had  but  little 
intercourse  with  the  City,  or  Capital,  and  were  alike  unacquainted  with  the  pro- 
visiona  of  the  Regulations  and  the  usages  of  the  Court ;  that  [198]  they  were  utterly 
unsuspicious  of  Uie  artifice  or  fraud  practised  on  them  by  the  Respondent  and  hi» 
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Agents,  and  that  the  Soluhnamah  was  prepared  and  drawn  under  the  direction  of 
Bhya  Ram  Misser,  and  that  the  language  and  composition  of  it  clearly  demonstrated 
that  it  had  not  been  prepared  or  written  at  the  instance  of  the  Appellants,  and  that, 
therefore,  the  Provincial  Court  ought  not  to  have  pronounced  for  the  validity  of  that 
instrument.  The  Appellants  also  submitted,  that  if  the  Respondent  had  been  entitled 
to  a  moiety  of  tlie  Ranee's  property,  in  virtue  of  the  Soluhnamah,  and  without 
further  investigation,  the  same  would  have  been  decreed  by  the  Sudder  Court,  when 
that  instrument  was  regularly  brought  before  it;  but  they  insisted  that  the  Re- 
spondent had  taken  undue  advantage  of  their  ignorance  of  their  lawful  rights, 
and  had  thus  obtained  the  instrument  in  question,  which  ought,  on  that  account, 
to  have  been  declared  null  and  void,  and  that  moreover  the  parties,  at  the  time  of  the 
execution  of  the  Soluhnamah,  were  not  in  possession  of,  and  exercised  no  authority 
over,  the  property  which  constituted  the  subject  of  the  Soluhnamah,  which  was, 
therefore,  prematurely  executed,  contrary  to  Hindoo  law.  That  the  validity  of 
the  Soluhnamah  could  not  have  been  maintained,  unless  the  adoption  and  appoint- 
ment of  the  Respondent  to  be  Khurta  Pootra,  and  to  be  Master  of  the  property 
in  dispute,  had  been  clearly  and  satisfactorily  established,  and  the  admission  of  that 
fact  contained  in  the  Soluhnamah  ought  not  to  have  been  received  as  conclusive 
evidence  of  such  fact,  when  it  was  specifically  alleged,  that  such  fact  had  pever 
existed,  and  the  instrument  and  its  admissions  had  been  obtained  by  fraud. 

[199]  Bhya  Jha,  by  his  answer  to  the  Appellant's  reasons  of  appeal,  asserted  the 
validity  of  the  deed  of  compromise,  and  that  the  Judges  of  the  Provincial  Court 
had  decided  justly.  That  although  he  had,  by  his  petition  of  plaint,  claimed  the 
whole  of  the  Ranee's  property  as  Khurta  Pootra,  yet  he  had  also  in  the  same  petition 
stated  the  particulars  of  the  Soluhnamah  under  which  he  was  entitled  to  a  moiety 
of  the  property :  that  his  witnesses  liad  attended  the  Provincial  Court  to  prove  his 
case  and  his  adoption :  that  one  witness  had  actually  been  examined,  and  that  he 
had  frequently  petitioned  the  Provincial  Court  to  examine  his  other  witnesses,  but 
that  his  application  was  not  complied  with  :  that  the  Provincial  Court  had  considered 
the  admissions  contained  in  the  Soluhnamah  as^  affording  sufficient  evidence  to 
establish  the  validity  of  that  instrument,  and  that  thereupon  they  had  pronounced 
him  entitled  to  a  moiety  of  the  property  in  dispute;  that  when  he  should  obtain 
possession  of  a  moiety  of  the  property  thus  decreed  to  him,  he  should  consider  whether 
he  was  not  entitled  to  appeal  to  the  Sudder  Dewanny  Adawlut  against  the  decree 
of  the  Provincial  Court,  inasmuch  as  it  had  not  decreed  to  the  Respondent  the  whole 
of  the  property  which  he  had  claimed  as  Khurta  Pootra ;  that  he  had  not  renounced 
his  claim  founded  on  the  Soluhnamah,  and  that  such  instrument  had  not  been 
obtained  by  misrepresentation  or  intimidation ;  that  he  had  filed  a  supplementary 
petition,  asserting  his  claim  under  the  Soluhnamah ;  and  that  such  petition  was  not 
objected  to  by  the  Appellants,  and  was  admitted  and  received  by  the  Provincial 
Court;  that  he  was  entitled  to  prefer  his  plaint  in  any  manner  he  deemed  most 
desirable,  and  that  it  was  the  duty  of  the  Judges  to  ascertain,  [200]  whether  he  was 
entitled  to  the  whole  or  to  a  part  only  of  what  he  had  claimed ;  that  even  if  the  Re- 
spondent had  not  expressly  preferred  his  claim  under  the  Soluhnamah,  the  Provincial 
Court,  on  the  perusal  of  that  instrument,  which  had  been  regularly  brought  to  its 
notice,  would  have  been  justified  in  pronouncing  the  decree  which  was  then  im- 
pugned ;  that  it  appeared  from  the  deposition  of  Mr.  Laing,  who  had  been  Collector 
of  the  Zillah  Poorneah,  and  which  had  been  taken  in  the  Nizamut  Adawlut  on  the 
Ist  of  April,  1809,  that  the  Appellants  had  frequently  applied  to  him  on  the 
subject  of  their  claims,  and  the  claim  of  the  Respondent,  and  that  Mr.  Laing 
had  advised  them  to  agree  to  a  settlement  between  themselves  without  a  suit  in 
Court;  that  the  Appellants  had  then  stated  to  Mr.  Laing,  that  when  they  wished 
to  speak  to  the  Respondent  on  the  subject  of  entering  into  an  amicable  agreement, 
it  was  difficult  to  see  him,  or  to  have  any  conversation  with  him,  for  he  was  sur- 
rounded by  his  advisers ;  that  he  (Mr.  Laing)  thought  the  Appellants  had  requested 
him  to  advise  the  Respondent  to  make  a  settlement,  to  which  Mr.  Laing  replied, 
"  that  it  was  so  desirable  to  compromise,  that  there  was  no  neccessity  for  advice," 
and  that  in  fact  he  did  afterwards  advise  him  to  agree  to  a  compromise.  The 
Respondent,  therefore,  contended,  that  it  appeared  from  this  deposition  that  the 
Appellants  had  first  mentioned  the  subject  of  the  settlement;  that  he  had   no 
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wish  to  have  any  collusive  or  irregular  settlement  with  them;  on  the  contrary,  he 
wished  to  have  no  intercourse  with  them.  He  further  contended,  that  the  petition, 
which  was  afterwards  presented  to  the  Collector  by  the  Appellants,  and  the  answers 
given  by  them  to  the  Zillah  Judge  when  interrogated  re8pectr[201]-ing  the  Soluh- 
namah,  abundantly  contradicted  the  assertions  containwl  in  their  petitions  of 
appeal.  That  these  acts,  and  the  admissions  of  the  Appellants  in  open  Ck>urt, 
clearly  proved  that  they  had  not  been  imposed  on  by  misrepresentations,  and  that  the 
AppeUants  had  not  then  conceived  the  intention  of  imputing  the  execution  of  the 
Soluhnamah  to  conspiracy  or  fraud.  That  the-  Soluhnamf^  was  attested  by 
respectable  witnesses,  including  the  Vakeels  of  the  Appellants.  That  after  these 
solemn  admissions  of  the  adoption  of  the  Respondent,  the  Appellants  ought  not  to  be 
allowed  by  a  Court  of  justice  to  deny  that  fact. 

The  Appellants  replied  to  this  answer,  insisting  that,  according  to  the  Hindoo 
law,  when  one  or  more  persons,  not  having  property  at  his  or  their  disposal,  enter 
into  an  agreement  between  themselves,  in  expectation  that  the  property  will  thereby 
be  obtained,  such  an  agreement  is  not  valid,  and  cannot  be  sustained,  and  that 
an  agreement  respecting  property  can  only  lawfully  apply  to  that  which  is  in  the 
actufd  possession  of  one  of  the  contracting  parties.  The  Appellants  also  contended, 
that  Ram  Narain  was  a  party  to  the  Soluhnamah,  and  that  it  had  been  determined 
that  he  was  not  entitled  to  any  benefit  in  virtue  of  the  Soluhnamah.  That,  if  it 
was  inoperative  with  respect  to  Ram  Narain's  interests,  inasmuch  as  he  was  not 
otherwise  entitled  to  participate  in  the  estate  of  the  Ranee,  it  ought  to  be  deemed 
for  the  same  reason  insufficient  to  sustain  the  claims  of  the  Respondent.  They  also 
insisted  that  the  rights  of  Bhya  jha,  under  the  Soluhnamah,  entirely  depended  on  the 
due  proof  of  his  title  of  Ehurta  Pootra,  and  of  the  donation  of  the  Ranee ;  and  that 
no  such  proof  had  been  submitted  to  the  Provincial  Court  j  and  that,  even  if  it 
were  8ati8fac-[202]-torily  proved  that  he  had  been  appointed  Ehurta  Pootra  to  the 
Ranee,  that  appointment  would  not  entitle  the  Respondent  to  the  property  of  the 
Rajah.     To  this  the  Respondent  rejoined. 

The  Widow  of  Deo  Narain,  as  the  Mother  of  Ram  Narain,  claimed  to  be  associated 
with  the  other  parties'  Appellants,  in  order  to  obtain  a  share  of  the  property  of  the 
Ranee,  but  her  claim  was  not  sustained  by  the  Suddor  Dewanny  Court. 

At  this  period  of  the  cause,  LuUit  Narain  Rae  died,  leaving  a  Widow,  but  no 
children,  him  surviving. 

The  appeal  being  thus  before  the  Sudder  Dewanny  Court,  the  Judge  of  that  Court, 
with  the  view  of  ascertaining  the  Hindoo  Law  applicable  to  the  case,  referred  the 
proceedings,  with  the  following  questions,  to  the  Pundits  of  the  Court :  — 

"  Supposing  Bhya  Jha,  though  constituted  the  Ranee's  adopted  Son,  and  Malik 
of  her  property,  not  legally  entitled  to  any  part  of  the  property  in  the  Ranee's 
possession  at  the  time  of  her  death,  besides  the  Stridhun  (the  sole  property  of  a 
woman,  possessed  and  tranBiiiissible  independently  of  her  Husband),  whether  there 
lie  any  texts  in  the  Mitheela  law-tracts,  authorizing  the  Appellants  to  resist  the 
enforcement  of  the  deed  of.  compromise,  voluntarily  executed  by  them,  on  the  plea 
of  ignorance  on  this  point  when  the  deed  was  executed? 

"  Whether  the  Appellants  can  object  against  the  enforcement  of  the  deed  volun- 
tarily executed  by  them,  on  tlie  plea,  that  since  the  time  of  executing  it  they  have 
ascertained  that  the  Ranee's  Stridhun  amounts  to  an  inconsiderable  part  of  the 
estate? 

"  Whether  there  be  any  authority  for  annulling  the  conditions  of  the  deed  on  the 
grounds  stated  by  the  Appellants;  that  at  the  time  of  its  execution  the  pro-[203]- 
perty  therein  referred  to  was  not  in  the  possession  of  either  party,  but  under  attach- 
ment by  the  Zillah  Court  till  it  could  be  ascertained  who  were  the  legal  heirs ;  that 
there  were  other  Claimants  to  the  estate,  and  that  owing  to  the  objections  of  the 
Appellants,  the  Respondent  had  not  obtained  possesHion  of  the  estate  by  virtue 
of  the  deed?" 

To  which  questions  the  Pundits  answered:  — 

"  If  Sree  Narain  Rae  and  Lullit  Narain  Rae,  the  heirs  of  Rajah  Inder  Narain 
Rae,  without  fraud  on  the  part  of  Bhya  Jha,  with  their  own  free  will,  signed  the 
deed  of  compromise,  they  are  not  at  liberty  under  the  Mitheela  law,  to  avoid  the 
conditions  of  the  deed,  (by  which  half  of  the  property  was  agreed  to  be  given  up  to 

277 


Digitized  by 


Google 


n  MWSE  IND.  APP..  a04  RAJUNDER  NARAIN  RAB 

Bhja  Jha,)  on  the  plea  that  they  were  ignorant  at  the  time  of  executing  the  deed ; 
that  besides  the  Stridhun,  Bhya  Jha  was  not  entitled  to  any  of  the  property  possessed 
by  the  Ranee ;  and  that  they  have,  since  the  execution  of  the  deed  of  compromise, 
ascertained  that  the  Stridhun  property,  left  by  the  Ranee,  bears  a  very  small  propor- 
tion to  half  of  the  entire  property  possessed  by  her  at  her  death;  for  there  is  no 
text  authorising  the  setting  aside  a  deed  of  this  nature  on  a  plea  of  ignorance, 
although  at  the  time  the  deed  of  compromise  in  question  was  executed,  the  property 
real  and  personal,  which  devolved  to  the  Ranee  from  Rajah  Inder  Narain  Rae, 
was  under  attachment  by  the  Court,  on  account  of  the  rightful  heirs  not  having 
been  ascertained ;  and  although  in  consequence  of  the  objections  of  the  Appellants, 
Bhya  Jha  had  been  kept  out  of  possession,  yet  under  the  law  of  Mitheela,  the  afore- 
said deed  will  not  be  void,  for  there  is  no  text  by  which  possession  of  the  subject  of  an 
agreement  is  declared  necessary  to  its  validity." 

[204]  On  the  12th  of  September,  1810,  the  cause  came  on  for  consideration  before 
Mr.  Harrington  and  Mr.  Stuart,  and  it  was  resolved  to  remit  the  cause  for  the 
purpose  of  taking  evidence  both  as  to  the  fact  of  adoption  and  the  circumstances 
under  which  the  compromise  had  taken  place. 

Witnesses  were  examined  by  the  Provincial  and  Zillah  Courts,  under  the  Orders 
of  the  Sudder  Dewanny  Adawlut,  with  respect  to  the  fact  of  adoption  of  Bhya  Jha, 
by  the  Ranee,  and  also  as  to  the  fraud  and  intimidation  stated  to  have  been  used  by 
Bhya  Ram  Misser,  acting,  as  it  was  alleged,  on  behalf  of  Bhya  Jha. 

The  witnesses  for  Bhya  Jha  proved  that  the  Ranee  had  constituted  Bhya  Jha 
her  Ehurta  Pootra,  or  adopted  Son,  and  made  over  to  him  her  property  real  and 
personal. 

Mr.  Harrington  and  Mr.  Stuart,  the  first  and  third  Judges  of  the  Sudder  Court, 
filed  a  long  and  elaborate  opinion  in  favour  of  the  claim  of  Bhya  Jha  under  the 
Soluhnamah.  The  Sudder  Dewanny  Adawlut  on  the  27th  of  July,  1812,  pronounced 
their  final  decree  as  follows: — 

"  In  the  opinion  of  both  the  said  Judges,  in  consideration  of  the  pleadings,  the 
depositions  of  the  witnesses,  the  Bewustas  of  the  Pundits,  and  all  the  other  papers 
in  this  cause,  the  objection  of  the  Appellants  to  the  right  of  Bhya  Jha  to  the  Soluhna- 
mah, executed  on  the  27th  Aughun,  1211,  Moolki,  (11th  December,  1803,)  are  not 
valid  and  sufficient.  Wherefore,  the  decree  passed  by  the  Provincial  Court  of  Moor- 
shedabad,  on  the  28th  July,  1809,  which  ordered  Bhya  Jha  to  be  put  in  possession  of 
a  moiety  of  the  contested  property,  and  also  of  the  produce  arising  therefrom,  since 
the  time  that  Sree  Narain  Rae,  and  [205]  LuUit  Narain  Rae,  have  had  possession, 
ought  to  be  confirmed.  Moreover,  Bhya  Jha  is  entitled  to  a  moiety  of  the  entire 
property  left  by  the  Ranee  Indrawuttee,  specified  in  the  petition  of  plaint  in  this 
Court,  which  the  Provincial  Court  in  their  decree  ordered  to  be  placed  in  deposit 
until  there  was  a  decision  given  on  the  claims  of  the  other  Claimants  to  the  property 
under  trial  in  any  Court,  except  the  present :  therefore  an  Order  and  final  decree 
was  passed,  confirming  the  decree  passed  by  the  Provincial  Court,  on  the  28th  of 
July,  1809,  that  Bhya  Jha  should  receive  a  moiety  of  the  landed  estate,  assessed, 
and  rent  free,  furniture,  cash,  and  other  property,  moveable  and  immoveable,  left 
by  the  Ranee  Indrawuttee,  deceased,  which  were  given  in  possession  to  Sree  Narain 
Rae  and  Lullit  Narain  Rae,  deceased,  in  the  summary  inquiry,  and  are  now,  in 
addition  to  the  cash.  Company's  paper,  and  other  property,  which,  by  Order  of  this 
Court,  were  placed  in  deposit  in  the  Zillah  Court,  in  the  hands  of  the  Appellant, 
Sree  Narain,  with  a  moiety  of  the  produce  arising  from  the  landed  estate,  and  ex- 
pended by  Sree  Narain  and  Lullit  Narain,  during  the  time  it  was  in  their  possession, 
till  the  year  1215,  with  the  interest  thereon,  at  the  rate  of  twelve  per  centum  per 
annum,  at  the  end  of  each  year,  and  a  moiety  of  the  Company's  paper  is  placed  as  a 
deposit  in  the  Zillah  Court  for  the  produce  of  1216,  1217,  and  1218,  from  Sree 
Narain  Rae  (who  is  in  possession  of  his  own  and  the  late  Lullit  Narain  Rae's  share, 
with  his  share  of  the  interest  thereon) ;  and  it  is  incumbent  on  the  Zillah  Judge,  to 
put  the  Respondent  in  immediate  joint  possession  of  one  half  of  the  landed  estate, 
according  to  the  Regulations;  afterwards,  if  the  parties,  or  either  of  them,  shall 
petition  to  have  the  [206]  landed  estate  divided,  they  ought,  according  to  Regula- 
tion v.,  1810,  to  file  a  petition  before  the  Collector ;  whereas  this  cause  is  decided 
according  to  the  Soluhnamah,  in  which  there  is  a  stipulation  to  take  joint  possession, 
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with  the  power  of  afterwards  dividing  the  property:  therefore  the  expense  of 
diyision  will  fall,  half  and  half,  on  both  parties ;  and  the  Judge  of  the  Zillah  Court, 
in  carrying  into  execution  this  decree,  having  given  to  Bhya  Jha  one  half  of  the 
Company's  cash,  paper,  and  other  property  in  deposit,  will  keep  the  remainder  in 
deposit  until  further  orders :  and  having  required  from  Sree  Narain  Rae  an  account 
of  receipts  from  the  disputed  estate,  from  the  time  that  Sree  Narain  Rae  and  LuUit 
Narain  Rae  obtained  possession  till  thd  issuing  of  this  decree,  and  allowed  for  the 
necessary  disbursements,  the  Government  revenue,  the  money  in  deposit,  the  profits 
of  the  year  1216,  1217,  and  1218,  which  were  placed  in  the  Court,  without  any 
account  of  them;  and  having,  in  the  presence  of  both  parties,  made  an  accurate 
account  of  the  entire  remaining  profits  of  each  year,  he  will  send  the  particulars  of 
it,  with  the  necessary  papers  for  the  information  and  approval  of  this  Court ;  after 
which,  such  orders  as  may  be  right  will  be  passed  with  respect  to  Bhya  Jha's  receiv- 
ing a  moiety  of  the  profits  coming  to  him.  Whereas  the  objection  of  the  Appellants, 
Sree  Narain  Rae  and  LuUit  Narain  Rae,  deceased,  to  the  Soluhnamah,  on  which  the 
deciee  given  by  the  Provincial  Court  was  formed,  were  not  thoroughly  inquired  into, 
on  which  account  the  appeal  to  this  Court  was  not  without  foundation ;  therefore, 
the  costs  of  suit  of  both  parties  are  not  to  be  at  the  expense  of  the  Appellants."  And 
it  was  ordered,  that  both  parties  shall  be  answerable  for  the  costs  of  suit  in  this 
Court, 

[207]  (6th  June,  29th  November,  1836.*)  At  the  period  of  the  presentation  of  the 
appeal,  the  Appellants  were  infants  under  the  protection  of  the  Court  of  Wards, 
and  the  Agent,  Robert  Walter  Poe,  whom  that  Court  had  nominated  to  prosecute 
the  appeal  on  their  behalf,  and  to  take  charge  of  their  interests,  though  supplied 
with  ample  funds  for  that  purpose,  misapplied  those  funds,  and  wholly  neglected 
their  interests,  having  abandoned  the  Country.  In  consequence  of  this  neglect,  the 
Appellants  were  unable  to  prosecute  the  appeal. 

On  the  29th  of  July,  1833,  a  peremptory  Order  was  made  by  the  Privy  Council, 
directing  the  Appellants  to  deliver  printed  cases  within  a  fortnight,  otherwise  the 
Court  would  proceed  to  hear  the  case  ex  parte. 

The  Appellants  having  neglected  to  comply  with  this  Order,  the  case  came  on 
ex  parte  on  the  5th  of  April,  1834r,  when  no  Counsel  appearing  for  the  Appellants, 
an  Order  was  made  affirming  the  decrees  of  the  Court,  and  dismissing  the  appeal 
with  costs. 

In  December,  1835,  the  Appellants  presented  a  petition  to  have  the  Order  for 
dismissing  the  appeal,  and  affirmance  of  the  judgment  of  the  Court  below  recalled, 
and  for  leave  also  to  prosecute  their  original  [208]  petition  of  appeal,  or  to  file  a  new 
petition,  as  they  should  be  advised. 

The  Petitioners  set  forth  the  grounds  of  appeal  as  contained  in  the  original 
petition  of  appeal ;  and  after  stating  the  facts  above  mentioned,  and  that  one  of  the 
Appellants,  Rajunder  Narain  Rae,  attained  his  age  of  eighteen  years  in  October, 
1830,  and  was  consequently  of  age,  but  that  the  other  Petitioner,  Coower  Mohunder 
Narain,  was  still  a  minor,  proceeded  to  state,  that  in  consequence  of  the  very  great 
importance  of  the  case  to  the  Petitioners,  the  great  value  of  the  property  in  question, 
and  the  great  loss  they  would  sustain  if  the  judgment  pronounced  against  them  were 
allowed  to  remain  without  their  being  permitted  to  prosecute  the  appeal ;  they  had 
incurred  the  expense  of  sending  their  own  Solicitor,  for  the  purpose  of  attending  to 
their  interests,  and  to  prosecute  without  delay  their  appeal,  if  he  should  be  per- 
mitted to  do  so ;  and  they  submitted,  that  where  an  appeal  is  dismissed  on  account 
of,  and  through  the  wilful  neglect  of,  the  Guardians  of  infants  to  bring  it  to  a 
decision,  the  infants,  when  they  come  of  age,  ought  to  be  permitted  to  have  the  appeal 
restored  or  revised,  and  that  under  all  the  circumstances  of  the  case,  and  more 
especially  by  reason  of  their  infancy  and  inability  to  prosecute  the  appeal  to  a 
hearing  at  an  earlier  period,  and  the  circumstances  that  the  Agent's  negligence  and 

♦Present: — Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  and  the  Chief  Judge  of  the  Court  of  Bankruptcy  [Sir 
Thomas  Erskine]. 

Privy  Councillors: — ^Assessors,  Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Ent. 
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misconduct  had  been  the  cause  of  the  delay  and  miscarriage  which  had  occurred, 
and  that  he  was  appointed  by  the  Regulations  of  the  Supreme  Government  to  act  for 
the  Petitioners,  they  ought  not  in  a  matter  of  such  great  value,  and  so  highly 
important  to  their  interests,  to  be  deprived  of  an  opportunity  of  having  the  same 
heard  on  its  merits.  The  Petitioners  [209]  also  stated,  that  they  were  advised  that 
they  had  a  good  case  on  the  merits,  and  prayed  that  the  Order  dismissing  their 
appeal  for  want  of  prosecution  might  be  recalled,  and  that,  on  payment  of  the  costs, 
they  might  be  permitted  to  prosecute  their  original  appeal. 

The  petition  was  supported  by  affidavits. 

Sir  Charles  Wetherell,  K.C.,  and  Mr.  J.  Stuart,  for  the  Appellants. 

Sir  Charles  Wetherell.— The  Order  of  the  16th  April,  1834,  affirming  the 
judgment  of  the  Court  below,  and  dismissing  the  appeal,  is  wrong ;  it  ought  to  have 
been  only  for  a  dismissal,  and  must  be  held  to  operate  as  such.  The  first  part  of 
the  Order  is  mere  form ;  it  cannot  be  intended  that  the  judgment  of  the  Court  below 
should  be  affirmed  by  this  Court,  which  to  this  moment  is  uninformed  of  the  grounds 
of  that  judgment.  It  may  be  absurd  or  unjust,  or  even  illegal,  and  yet  if  really 
affirmed,  it  would  be  the  law,  and  binding  on  all  Courts  in  similar  cases;  such,  a 
position  will  not  bear  argument.  The  Order  is  erroneous  on  the  face  of  it ;  it  pur- 
ports to  be  on  the  hearing  of  Counsel;  there  was  no  hearing,  the  case  was  merely 
opened,  jn-o  forma,  by  the  Respondent's  Counsel,  none  of  the  facts  or  circumstances 
were  stated,  nor  was  the  Court  informed  that  the  Appellants  were  infants :  the 
merits  were  not  gone  into,  nor  was  the  magnitude  of  the  property  mentioned.  The 
special  circumstances  on  which  the  Order  purports  to  have  been  made  are  not  true. 
Where  there  is  palpable  error  on  the  face  of  an  Order,  the  power  to  correct  such  is 
incident  to  the  Court  by  which  it  has  been  made;  the  error  here  is  clerical,  it  is 
a  mis-statement  of  the  circumstances  under  which  the  Court  pro-[210]-nounced  its 
decision ;  there  is  no  Court  of  Law  or  Equity  in  which  such  an  error  would  not  be 
amended.  No  printed  case  was  put  in  by  the  Appellants ;  can  the  printing  of  the 
Respondent's  case  be  said  to  be  a  hearing?  The  amount  of  the  property  in  question 
is  £60.000  per  annum ;  how  could  the  Court  know  anything  of  the  facts,  unless  the 
case  was  stated  on  both  sides!  Yet  the  Order  is  to  affirm  the  judgment  below  on  the 
hearing  of  the  appeal.  It  was  never  stated  to  the  Court  that  this  was  the  case  of 
infants,  whose  interests  were  under  the  protection  of  the  Court  of  Wards.  That 
Court  appointed  Poe  to  act  as  their  Agent  in  this  Country ;  he  was  not  the  personal 
Guardian  of  the  infants,  but  the  mere  Agent  of  the  Court  of  Wards,  and  was,  at 
the  utmost,  but  a  Guardian  ad  litem.  No  application  was  made  to  enlarge  the  time, 
nor  was  it  stated  at  the  hearing  (if  such  it  can  be  called)  that  the  Agent  of  the  Court 
of  Wards  had  absconded.  Could  the  Court  have  made  an  Order  to  diamiss  the 
appeal,  if  they  had  known  that  fact  1 

The  rights  of  an  infant  cannot  be  prejudiced  by  the  acts  of  his  Guardian ;  that 
is  part  and  parcel  of  the  law  of  England.  KeltaU  v.  KdtaU  (2  Myl.  and  E.  409) 
establishes  the  right  of  an  infant  Defendant  to  put  in  a  fresh  answer  on  coming  of 
age,  though  a  decree  has  been  made  against  him  upon  his  appearance  and  answer 
by  Guardian ;  he  may  even  state  a  new  case,  and  go  into  evidence  in  support  of  it. 
If  such  is  the  course  in  the  Court  of  Chancery,  how  can  it  be  contended  here  that 
he  is  precluded  by  his  Guardian's  default)  By  the  law  of  Scotland,  "  Restitution 
lies  not  only  against  extrajudicial  acts,  but  judicial;  ex.  gr.  against  the  [211] 
sentence  of  a  Judge,  though  pronounced  in  foro  cotUradictorio,  where  the  proper 
all^ations  or  defences,  either  in  law  or  in  fact,  have  been  omitted ;  or  when  others, 
false  in  fact  or  hurtful  to  the  minor,  have  been  offered  to  the  Court  by  his  Guardians  " 
(Erskine's  Inst.  B.  I.  tit.  vii.,  sec.  38).  In  The  Orphan  Board  v.  Van  Reenen  (1 
Enapp's  P.C.  Cases,  94),  it  is  laid  down  as  a  position  not  to  be  disputed,  that 
"  infants  are  not  to  be  prejudiced  by  the  negligence  of  their  Guardians";  and  the 
Court  held,  that  the  appeal  having  been  dismissed  on  account  of  the  neglect  of  the 
Guardians  of  the  infants  to  bring  it  to  a  decision,  the  infants,  on  coming  of  age,  had 
a  right  to  revive  it.  If  the  Order  here  operated  merely  as  a  dismissal,  as  I  contend 
it  must,  the  authority  of  that  case  is  conclusive.  The  Privy  Council  dismissed  the 
appeal  for  want  of  information,  concluding  the  party  in  culpa  who  was  not  in  culpa  : 
it  is,  therefore,  perfectly  competent  for  your  I.K>rdship8  to  advise  His  Majesty  to 
rescind  an  Order  made  in  ignorance  of  the  facts,  and  which  consequently  contains 
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Statements  directly  at  variance  with  the  facts.    The  Lord  Chancellor  is  accustomed 
to  exert  a  similar  authority  when  he  orders  a  Patent  to  be  rescinded  by  fieri  facias. 

Mr.  J.  Stuart. — It  is  no  fatal  objection  to  this  application  that  the  report  made 
on  the  hearing  of  the  cause  has  been  confirmed  by  the  King  in  Council.  Admitting 
this  to  be  a  (5)urt  of  last  resort,  there  is  no  authority  for  maintaining  such  to  be 
the  practice.  A  decree  made  in  default  of  one  party,  does  not  stand  in  the  same 
light  as  a  decree  made  on  the  hearing  of  both  parties.  Such  a  decree  is  never  treated 
as  lis  judicata.  The  [212]  statement  on  the  face  of  the  Order  is,  that  it  was  made 
on  the  appearance  of  one  party  only:  that  makes  the  Order,  in  fact,  only  a  dis- 
missal for  want  of  prosecution.  Where,  as  in  this  case,  the  default  is  by  the  party 
c(Mnplaining,  the  business  of  the  other  side  is  not  active.  A  Respondent  is  never 
an  actor,  except  to  rid  himself  of  the  appeal.  The  affirmance  of  a  decree  is  a 
solemn  act,  and  can  never  be  said  to  have  been  intended  in  the  absence  of  the  party 
complaining  of  the  decree.  The  justice  of  the  case  is  satisfied  by  the  simple  dis- 
missal of  the  appeal ;  the  Respondent  has  no  right,  nor  does  he  suffer  any  hardship. 
That  is  the  course  in  the  Court  of  Chancery;  in  Palmer  v.  Palmer,  5th  November, 
1836,  on  appeal  to  the  Lord  Chancellor,  the  Appellant  not  appearing  at  the  hear- 
ing, the  appeal  was  dismissed  with  costs ;  there  was  no  affirmance  of  the  judgment 
below.  It  is  impossible  to  carry  the  case  higher  than  one  of  dismissal  for  want  of 
prosecution.  As  to  the  merits,  they  were  never  entered  into ;  and  there  is  no  con- 
tradiction to  the  affidavit  made  in  support  of  the  present  application.  The  cases 
cited  show,  that  there  may  be  cases  of  affirmance  of  a  judgment  below,  where  the 
infant  has  by  his  Guardian  appeared  and  been  a  party  at  the  hearing,  and  which 
notwithstanding,  the  Court  will  review ;  but  here  there  was  neither  hearing,  in  the 
proper  sense  of  the  word,  or  materials  for  hearing. 

Mr.  Serjeant  Spankie  and  Mr.  Stinton,  for  the  Respondent. — This  is  an  appli- 
cation to  change  the  practice  of  this  Court.  The  rule  has  hitherto  been,  that  where 
an  Appellant  makes  default  at  the  hearing,  the  judgment  below  is  affirmed ;  that  has 
always  been  understood  to  [213]  be  the  course.  .  If  a  contrary  practice  is  now  intro- 
duced, the  inconvenience  that  must  result  is  inconceivable :  there  is  no  case  in  which 
mich  an  application  as  the  present  may  not  be  made,  and  your  Lordships  will  be 
occupied  with  applications  for  re-hearings  in  every  cause  that  has  been  heard  ex 
parte.  The  Order  of  16th  April,  1834,  only  purports,  that  the  cause  was  heard  in 
the  usual  manner,  and  the  usual  Order  made.  The  petition  for  re-hearing  is  in 
miiericordia,  and  your  Lordships  will  weigh  very  maturely  any  advice  you  may 
deem  it  right  to  give  for  the  alteration  of  a  practice  that  has  so  long  prevailed.  With 
respect  to  the  merits,  as  far  as  they  appear  upon  this  petition,  the  parties  have  not 
been  damaged.  The  decree  appealed  against  was  pronounced  in  1812.  The  regula- 
tion of  the  Sudder  Court  is,  that  an  appeal  must  be  prosecuted  within  six  months 
after  the  decree  is  pronounced,  unless  by  special  leave  of  the  King  in  Council ;  * 
the  Father  of  the  present  Appellant  had  the  judgment  standing  against  him  for 
nine  years.  The  Statute  of  limitations  runs  against  infants  as  well  as  adults ;  twelve 
years  is  the  period  within  which  a  demand  can  be  made  in  India ;  of  that  period 
nine  years  had  expired.  They  make  no  case  to  ask  for  a  review,  and  the  question  is, 
whether  your  Lordships  will  let  them  in  under  this  petition  to  open  the  whole  pro- 
ceedings in  the  Court  below.  Where  there  have  been  laches,  the  Courts  are  not 
accustomed  to  grant  such  indulgence,  even  to  an  infant.  Fraser,  the  Agent  on  the 
other  side,  knowing  the  defalcation  of  Poe,  ought  to  have  applied  to 
the  Court  of  Wards.  It  is  said  that  he  applied  to  the  East  India  Company, 
but  that  was  [214]  vain  and  nugatory;  they  had  nothing  to  do  with  it: 
he  ought  to  have  appeared  at  the  hearing,  and  stated  the  facts  now  insisted  on; 
that  might  have  induced  the  Court  to  stay  the  hearing  of  the  appeal  till  further 
inquiry  had  been  made;  more  than  a  year  was  allowed  to  elapse  before  any  steps 
were  taken  to  revive  the  appeal :  we  stand  upon  the  fact  that  the  appeal  was  dis- 
missed. The  consequence  of  admitting  the  application  now  made  will  be  to  unsettle 
the  whole  practice  of  this  Court. 


« ' 


Bengal  Reg.  XVI.,  1797,  sec.  7.  [As  to  condition  of  appeal  from  Bengal  to 
Privy  Council,  see  Letters  Patent  of  28th  Dec.,  1865,  arts.  39-42  (Stat.  R.  and  O. 
Rev.  rV.,  93-95);  Code  of  Civ.  Proc.  (Act  XIV.  of  1882),  ss.  595  et  seq.;  and  Civ. 
Proc.  Amend.  Act  (Act.  VII.  of  1888),  s.  57.] 

281 


Digitized  by 


Google 


n   MOOSE  IND.  AFP..  316  RAJ  UNDER  NARAIN  RAE 

Lord  Brougham  (Dec.  14,  1836). — This  was  a  petition  to  re-hear  the  cause  up<Hi 
which  their  Lordships  had  given  their  judgment  on  the  16th  April,  1834,  after  an 
Order  of  the  29th  July,  1833,  calling  on  the  Appellants  to  deliver  printed  cases  in 
a  fortnight,  otherwise  their  Lordships  would  proceed  to  hear  the  cause  ex  parte;  no 
cases  were  delivered,  and  the  cause  came  on  accordingly.  The  Appellant  not  appear- 
ing, an  Order  was  made  in  what  is  understood  to  have  been  the  usual  form  in  the 
Privy  Council  in  such  cases :  it  was,  that  after  hearing  the  Counsel  for  the  Respon- 
dent, and  no  one  appearing  for  the  Appellants,  the  decree  appealed  from  be  affirmed, 
and  the  appeal  dismissed  with  costs.  This  Order  was  confirmed,  that  is  to  say,  the 
report  of  their  Lordships  was  adopted,  and  made  an  Order  of  the  King  in  Council. 

The  ground  of  the  present  application  is,  that  there  has  been  no  hearing,  but  that 
the  aflBrmance  was  pronounced  merely  on  the  Appellant  making  default.  This  it 
is  contended  entitles  their  Lordships  to  amend  the  Order,  and  advise  His  Majesty  to 
revoke  the  confirming  Order;  and  if  the  power  do  so  exist,  the  [216]  Appellant  then 
contends  that  it  ought  to  be  exerted  in  this  instance,  inasmuch  as  he  makes  out  a 
strong  case  for  the  indulgence  of  the  Court.  The  parties  were  infants  under  the 
Court  of  Wards  in  Calcutta,  and  appeared  by  a  public  functionary,  through  the 
appointment  of  that  Court,  as  their  guardian  ad  litem.  This  person  neglected  the 
case  altogether,  and  not  only  did  not  provide  funds  for  carrying  it  on,  but  absconded 
with  funds  in  his  hands  which  had  been  allowed  for  the  expense  of  the  suit,  and  he 
was  not  to  be  found  when  the  Agent  here  desired  to  communicate  with  him ;  nor  has 
he  since  returned.  Although  some  delay  occurred  in  prosecuting  the  appeal,  during 
the  lifetime  of  the  party,  the  Father  of  the  infants  who  had  commenced  the  appeal, 
it  is  clear  that  the  infants  had  been  substituted  in  his  room,  and  steps  had  been 
taken  which  waived  any  objection  on  the  ground  of  his  laches;  and  whether  this 
was  waived  by  the  Respondent  or  by  the  Court  is  immaterial  for  the  present  purpose; 
the  case  for  indulgence  is,  therefore,  a  strong  one,  provided  there  is  the  power  to 
grant  this  application. 

It  is  unquestionably  the  strict  rule,  and  ought  to  be  distinctly  understood  as  such, 
that  no  appeal  in  this  Court  can  be  re-heard,  and  that  an  Order  once  made,  that  is, 
a  report  submitted  to  His  Majesty  and  adopted,  by  being  made  an  Order  in  Council, 
is  final,  and  cannot  be  altered.  The  same  is  the  case  of  the  judgments  of  the  House 
of  Lords,  that  is,  of  the  Court  of  Parliament,  or  of  the  King  in  Parlia- 
ment, as  it  is  sometimes  expressed,  the  only  other  Supreme  Tribunal  in 
this  country.  Whatever,  therefore,  has  been  really  determined  in  these 
Courts  must  stand,  there  being  no  power  of  re-hearing  for  the  purpose 
of  changing  the  [216]  judgment  pronounced;  nevertheless,  if  by  misprision 
in  embodying  the  judgments,  errors  have  been  introduced,  these  Courts  possess,  by 
Common  law,  the  same  power  which  the  Courts  of  Record  and  Statute  have  of  recti- 
fying the  mistakes  which  have  crept  in.  The  Courts  of  Equity  may  correct  the 
decrees  made  while  they  are  in  minutes ;  when  they  are  complete  they  can  only  vary 
them  by  re-hearing;  and  when  they  are  signed  and  enrolled  they  can  no  longer  be 
re-heard,  but  they  must  be  altered,  if  at  all,  by  appeal.  The  Courts  of  Law,  after  the 
term  in  which  the  judgments  are  given,  can  only  alter  them  so  as  to  correct  mis- 
prisions, a  power  given  by  the  Statutes  of  Amendment.  The  House  of  Lords  exer- 
cises a  similar  power  of  rectifying  mistakes  made  in  drawing  up  its  own  judgments, 
and  this  Court  must  possess  the  same  authority.  The  Lords  have,  however,  gone  a 
step  further,  and  have  corrected  mistakes  introduced  through  inadvertence  in  the 
details  of  judgments;  or  have  supplied  manifest  defects,  in  order  to  enable  the 
decrees  to  be  enforced,  or  have  added  explanatory  matter,  or  have  reconciled  in- 
consistencies. But  with  the  exception  of  one  case  in  1669  {Dumaresq  v.  Le  Hard*, 
11th  March,  1667,  and  26th  March,  1669),  of  doubtful  authority,  here,  and  another 
in  Parliament  of  still  less  weight  in  1642  (which  was  an  appeal  from  the  Privy 
Council  to  Parliament,  and  at  a  time  when  the  Grovernment  was  in  an  unsettled 
state),  no  instance,  it  is  believed,  can  be  produced  of  a  re-hearing  upon  the  whole 
cause,  and  an  entire  alteration  of  the  judgment  once  pronounced. 

It  may  be  material  to  observe  in  what  way  the  House  of  Lords  has  exercised  this 
power  of  correcting  errors  which  have  occurred  in  drawing  up  the  judgment  pro- 
nounced. The  cases  are  chiefly  where  some  trivial  [217]  mistake  made  it  impossible 
to  carry  the  decree  into  execution,  as  in  HiM  v.  Spence  (Lords'  Joum.  46  vol.,  536), 
April,  1808 ;  a  reference  having  been  directed  to  the  Master  of  the  Exchequer  in 
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Irdand,  and  there  being  no  si^ch  Officer,  their  Lordships  amended  the  Order  by 
inserting  "  the  Chief  Remembrancer  or  his  Deputy ;  "  or  for  the  purpose  of  supply- 
ing a  plain  omission  and  executing  the  manifest  intention  of  the  decree,  as  in  Dent 
T.  Biick  (Lords'  Journ.  17  vol.,  76 ;  Colles,  Pari.  Cases,  182),  March,  1702,  where  an 
Order  had  been  made,  reversing  the  decree  of  the  Exchequer  in  England,  affirmed  in 
the  Exchequer  Chamber,  dismissing  a  Bill  for  tithes,  on  the  foot  of  an  agreement, 
and  no  direction  had  been  given  to  proceed  on  hearing  or  determining  the  right  to 
tithe.  This  direction  was  added  to  the  judgment  of  reversal.  Or  where,  as  in 
Oundle  v.  Barton  (Lords'  Journ.  15  vol.,  170),  January,  1692,  a  Charity  information 
had  been  dismissed,  and  the  Lords  reversed  the  decree  of  Lord  Chancellor  Jeffries, 
dismissing,  but  gave  no  decree  for  establishing  the  charity,  and  the  Lords  Com- 
missioners had  refused  to  make  such  decree.  Upon  the  petition  of  the  Attorney- 
General  (Sir  John  Sommers),  the  House  of  Lords  amended  their  former  Order  by 
adding  a  direction  to  decree  for  the  prayer  of  the  Information.  So  where  the  Courts 
below  had  misunderstood  the  Orders  of  the  House,  to  save  new  appeals,  explanatory 
additions  have  been  made,  with  Orders  setting  aside  whatever  had  in  the  meantime 
been  done  below  under  the  misapprehension,  as  was  done  in  CaUhorp  v.  May  (Lords' 
Journ.  19  vol.,  435),  April,  1712.  But  the  instances  are  numerous,  and  at  all  times, 
of  rejecting  applications  for  re-hearings  and  fundamental  alterations,  on  whatever 
grounds  made;  [218]  and  often  in  cases  of  apparent  merits  and  great  claims  to 
indulgence. 

Their  Lordships  have  carried  their  discretionary  power  of  alteration  no  further 
than  to  rectify  errors  of  a  subordinatft  kind,  and,  in  very  peculiar  circumstances, 
to  indulge  parties  by  keeping  partial  questions  open,  which  the  decree  had  con- 
cluded, without  there  having  been  any  distinct  intention  of  that  kind  on  the  part 
of  the  House.  The  cases  which  have  gone  the  furthest  in  granting  such  indulgences, 
and  in  rectifying  such  errors,  are  Sedgwick  v.  Hitchcock  (Lords'  Journ.  14  vol.,  601), 
December,  1690 ;  Pa^e  v.  Hamilton.  (Lords'  Journ.  47  vol.,  116  and  322),  May,  1809 ; 
Agnew  v.  Dunlop  (Lords'  Journ.  55  vol.,  565),  March,  1823.  In  the  first  case  the 
Lords  Commissioners  had  declared  a  Mortgagee  only  entitled  to  £800  out  of  £2200, 
claimed  by  him  on  his  mortgage,  and  had  ordered  that  the  deed  should  be  delivered 
up,  and  the  residue  divided  among  the  other  Creditors.  The  Lords  reversed  this 
decree,  and  ordered  the  party  to  l)e  treated  in  every  respect  as  a  Mortgagee,  paid 
his  full  mortgage  money,  with  interest,  costs,  etc.  The  other  Creditors  applied  to 
the  House  to  re-hear  and  alter.  The  House  refused  to  allow  any  re-hearing,  except 
on  one  point,  the  application  to  be  permitted  to  try  their  title  at  law.  'This  was 
granted ;  the  judgment  being  amended  by  striking  out  all  after  the  Order  reversing 
the  decree  below,  namely,  directing  to  sell  and  distribute,  excluding  the  Mortgagee, 
and  instead  of  the  part  struck  out,  inserting  an  Order  that  the  Respondents  be 
allowed  to  try  their  title  at  law.  Afterwards,  by  a  second  amendment,  their  Lnrd- 
ships,  on  the  Appellant's  application,  added  a  particular  direction  in  furtherance, 
however,  [219]  of  their  former  one,  that  the  question  should  be  particularly  tried, 
whether  or  not  the  mortgage  deed  had  been  fraudulently  obtained.  It  is  to  be 
observed,  as  Lord  Redesdale  has  remarked,  that  proceedings  of  this  kind  were  more 
frequent  during  the  long  period  immediately  after  the  Revolution,  when  the  Great 
Seal  was  in  conunission,  and  the  Speaker  of  the  House  of  Lords  was  a  Commoner, 
and  could  take  no  .part  in  its  debates. 

In  Page  v.  Ham/ilton,1809  [Lords'  Journ.  47  vol.,  116  and  322], the  House,  after  hear- 
ing Counsel, rectified  several  material  errors  which  had  been  introduced  into  an  Order 
of  August,  1807,  the  Order  of  amendment  stating  expressly  that  the  original  judg- 
ment had  directed  variations  of  the  decree  below,  inconsistent  with  the  parts  of  it 
affirmed  by  the  same  judgment,  which  rendered  the  decree  contradictory;  and  that  it 
had  described  parties  as  Trustees  who  were  not  Trustees,  and  directed  an  account 
against  them  in  a  character  which  they  did  not  sustain.  The  ground  of  the  amend- 
ment here  allowed  expressly  is  that  the  Order  amended  had  been  framed  under  a 
mistake  as  to  the  variations  which  the  House  really  agreed  to  make  in  the  decree 
appealed  frcHn.  This  amendment  was  made  upon  great  consideration,  and  after  a 
Committee  had  been  appointed  to  search  for  precedents.  < 

The  last  case  mentioned  is  that  of  Agnew  v.  Dunlop  [Lords'  Journal,  55  vol.,  565], 
in  1823,  in  which  an  application  to  re-hear  the  very  important  judgment  that  bad 
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been  given  was  without  hesitation  refused.  But  it  t)eing  represented  that  the  Order 
reversing  the  decree  appealed  from,  and  adjudging  the  estates  in  question  to  the 
Appellant,  had  also  decided  in  his  favour  another  question,  which  had  not  been 
argued  at  the  Bar,  namely,  his  claim  to  the  rents  and  profits  since  the  title  accrued, 
the  House  [220]  took  this  into  consideration.  It  is  certain  that  the  question  was 
adverted  to  in  the  printed  cases,  and  though  not  argued  at  the  Bar,  that  it  might 
have  been  argued :  and  that  the  Respondent  might  have  taken,  at  the  hearing,  the 
objection  which  he  now  put  forward,  that  the  matter  had  not  been  argued  in  the 
Court  below.  All  this  is  stated  in  the  preamble  of  the  Order  made  by  their  Lordships 
on  the  application  to  amend,  in  which  Counsel  were  heard.  Nevertheless  their 
Lordships,  "  conceiving  that  the  neglect  of  the  Respondents,  either  to  discuss  the 
question  on  the  hearing  of  the  appeeJ,  or  to  request  that  it  might  be  remitted  to  the 
consideration  of  the  Court  below,  arose  from  the  mistaken  apprehension  that  the 
House  of  Lords  could  not  regularly  hear  it  because  it  had  not  been  discussed  below," 
think  fit,  "  under  the  particular  circumstances  of  the  case,  to  order  that  the  judg- 
ment be  amended  by  omitting  the  words,  etc.,"  that  is,  the  part  of  the  judgment 
disposing  of  the  question  of  debts  and  profits,  which  is  saved  entire  for  both  parties 
to  proceed  upon  in  the  Court  below. 

It  is  impossible  to  doubt  that  the  indulgence  extended  in  such  cases  is  mainly 
owing  to  the  natural  desire  prevailing  to  prevent  irremediable  injustice  being  done 
by  a  Court  of  the  last  resort,  where  by  some  accident,  without  any  blame,  the  party 
has  not  been  heard,  and  an  Order  has  been  inadvertently  made  as  if  the  party  had 
been  heard.  • 

Where  a  party  makes  default  in  any  of  the  Courts  below,  and  the  judgment  is 
perfected  against  him  upon  that  default,  it  cannot  be  amended  upon  any  suggestion, 
unless  there  has  been  misprision,  and  the  judgment  has  been  entered  contrary  to  the 
truth  of  the  proceedings,  as  judgment  for  the  Defendant  instead  of  [221]  nonsuit. 
So  where  on  writ  of  error  the  Plaintiff  does  not  appear  after  joinder  in  error,  the 
judgment  is  of  affirmance.  But  in  this  case  no  final  judgment  can  be  said  to  be 
pronounced,  because  the  party  making  default  may  proceed  again.  Whereas  if  in 
the  Courts  of  the  last  resort,  the  like  judgment  of  affirmance  be  pronounced,  the 
matter  is  final,  and  that  judgment  stands  as  a  precedent  in  whatever  points  were 
raised  in  the  cause.  For  this  reason,  where  the  Appellant  or  the  Plaintiff  in  error 
does  not  appear  in  the  House  of  Lords  on  his  writ  or  appeal  coming  on  for  hearing, 
the  judgment  is  to  dismiss  merely,  and  not  to  affirm,  unless  their  Lordships  have 
considered  the  merits  of  the  case. 

This  they  may  do  whether  the  party  appealing  shall  appear  or  not,  for  they  may 
consider  the  cause  upon  the  printed  cases  laid  before  the  House,  though  one  of  the 
parties  does  not  appear  to  argue  the  question,  or  even  though  neither  party  argue 
it ;  nay,  though  there  be  no  printed  cases  delivered  in,  provided  that  the  proceedings 
in  the  Court  below,  being  before  their  Lordships,  are  by  them  taken  into  considera- 
tion, and  that  the  matter  in  question  appears  in  the  proceedings,  there  seems  to  be 
nothing  which  should  absolutely  preclude  them  from  giving  judgment,  either 
against  or  for  the  absent  party.  But  then  there  must  have  been  a  hearing  of  the 
case,  and  on  both  sides ;  that  is,  either  a  hearing  at  the  Bar,  or  by  the  cases  delivered, 
or  by  examination  of  the  whole  proceedings  below,  as  well  on  the  one  side  as  on  the 
other.  In  no  other  circumstances  would  it  be  safe  to  give  a  judgment  of  affirmance 
in  the  last  resort,  that  judgment  making  a  precedent  binding  on  all  other  Courts, 
and  that  judgment  also  being  conclusive  for  ever  between  the  parties. 

[222]  The  safer  and  better  course  seems  to  be,  that  where  the  Appellant  does  not 
appear,  and  there  are  no  means  of  knowing  the  grounds  of  his  appeal,  the  Order 
should  be  to  dismiss  without  affirming.  In  this  case  he  could  not  be  let  in  to  renew 
his  appeal  without  satisfying  the  Court  as  to  the  grounds  of  default,  and  complying 
with  such  conditions  as  should  be  prescribed.  Where  the  Respondent  appears  not, 
ex  necessitate  the  Court  must  hear  and  determine  the  case  upon  the  best  considera- 
tion of  its  merits,  which  the  matters  before  the  Court  enables  it  to  give;  but  in 
neither  case  can  the  judgment  be  pronounced  as  of  course  for  the  party  appearing, 
merely  on  the  ground  of  the  other  party's  absence. 

In  the  present  case  the  form  has  been  adopted  which  has  been  used  in  a  great 
majority  of  instances,  where  the  Appellant  did  not  appear  at  the  hearing      It  is 
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not,  however,  known  whether,  in  these  instances,  there  were  or  not  cases  laid  before 
their  Lordships,  or  such  access  to  the  proceedings  below,  and  such  recourse  had  to 
these  proceedings  as  might  enable  their  Lordships  to  supply  the  defect  occasioned 
by  the  Appellant's  default ;  and  in  at  least  one  instance,  the  Order  was  made,  as  it 
ought  to  have  been  made  here,  simply  dismissing  the  appeal,  and  not  affirming  the 
decree  below.  Their  Lordships  consider  that  a  simple  dismissal  is  to  be  regarded 
as  the  Order  which  must  have  been  in  the  Clourt's  contemplation,  and  that  no  more 
could  have  been  intended  in  substance,  althought  the  objectionable  form,  importing 
affirmance,  was  followed. 

We,  therefore,  think  that,  in  the  particular  circumstances  of  this  case.  His 
Majesty  should  be  advised  to  amend  the  Order  of  the  16th  April,  1834,  by  making 
it  conformable  to  what  it  must  be  taken  to  have  in-[223]-tended,  and  to  let  in  the 
Appellant  to  be  heard  notwithstanding  the  dismissal,  that  is  to  say,  to  restore  the 
appeal ;  and  in  case  His  Majesty  shall  be  pleased  so  to  order,  that  these  conditions 
shall  be  imposed  upon  the  Appellants,  namely,  payment  of  the  Respondent's  costs 
occasioned  by  the  default  in  April,  1834,  and  by  this  application ;  and  that  he  shall 
now  lodge  cases  within  five  months;  and  to  permit  the  Respondent  to  take  copies  of 
any  part  of  the  proceedings  in  his  possession,  at  the  charge  of  the  Respondent,  and 
undertake  to  disturb  nothing  done  from  the  date  of  the  judgment,  until  notice  is 
received  of  this  Order. 

The  following  Order  was  made  in  conformity  with  the  above  judgment  by  the 
King  in  Council,  on  the  22nd  December,  1836:  "That  His  Majesty's  Order  in 
Council  on  the  said  appeal  of  the  16th  April,  1834,  be  amended,  by  striking  out  so 
much  of  the  said  Order  as  affirms  the  decree  of  the  Sudder  Dewanny  Ada  whit,  at 
Fort  WiUiam  in  Bengal,  of  the  27th  of  July,  1812 ;  and  it  is  hereby  further  ordered, 
that  so  much  of  the  said  Order  of  the  16th  of  April,  1834,  as  dismissed  the  said 
appeal  with  costs,  and  the  same  is  hereby  rescinded ;  and  that  the  said  appeal  be 
restored ;  and  that  the  Appellants  be  allowed  to  prosecute  the  same  to  a  hearing ; 
provided,  nevertheless,  and  it  is  hereby  further  ordered,  that  such  leave  be  subject 
to  the  several  conditions  mentioned  in  the  said  report,  whereof  the  Judges  of  the 
Sudder  Dewanny  Adawlut,  at  Fort  WiUiam  in  Bengal,  for  the  time  being,  and  all 
other  persons  whom  it  may  concern,  are  to  take  notice  and  govern  themselves 
accordingly." 

The  appeal  having  been  thus  restored,  came  on  now  for  hearing  on  the  merits 

[224]  Sir  Charles  Wetherell,  Q.C.,  and  Mr.  J.  Stuart,  for  the  Appellants. 

Sir  Charles  Wetherell.— The  decision  of  this  appeal  is  to  be  guided  by  the  same 
principles  as  if  the  lands  in  dispute  were  of  English  tenure,  and  the  question 
between  the  Heit-at-law  and  the  Devisee.  It  must  be  determined  on  the  abstract 
and  general  principles  of  Equity.  The  Provincial  Court  is  a  Court  both  of  Law 
and  Equity,  governed  by  its  own  peculiar  rules,  I  admit,  but  the  principles  of 
Equity,  BO  far  as  the  circumstances  of  this  case  are  concerned,  are  the  same  as 
prevail  in  our  Courts  here.  There  are  two  questions ;  first,  as  to  the  point  of  the 
adoption;  second,  as  to  the  validity  of  the  comprotaise.  The  Provincial  Court 
refused  to  enter  upon  the  first  question,  and  decided  the  cause  wholly  upon  the 
ground  of  the  agreement  of  compromise  being  a  valid  and  subsisting  agreement  • 
they  would  not  inquire  into  the  question  of  title.  The  Sudder  Court  pursued  the 
same  course,  notwithstanding  that  both  that  Court  and  the  Provincial  Court  had 
deemed  it  requisite,  in  the  first  instance,  to  put  the  Defendants,  Sree  Narain  and 
Lollit  Naram,  to  the  proof  of  their  title,  and  to  require  the  opinions  of  the  Pundits 
upon  their  right  of  succession ;  but  which  they  rejected  as  so  much  waste  paper 
Under  these  circumstances,  I  shall  reverse  the  order  of  these  points,  and  inquire  in 
the  first  instance,  what  effect  is  to  be  given  to  the  Soluhnamah  under  the  circum- 
atances  in  which  it  was  executed.  It  must  be  borne  in  mind,  that  at  the  date  of  the 
deed,  Bhya  Jha  was  a  Claimant  for  the  whole  of  the  estate,  real  and  personal  of 
the  Ranee  and  her  late  Husband,  the  Rajah.  He  alleged  [226]  himself  to  have  been 
constituted  Khurta  Pootra  by  the  Ranee;  a  title  which,  if  she  was  capable  of  con- 
ferring it,  and  it  was  created  with  proper  solemnities,  would  be  superior  to  all 
others.  The  present  appellants  were  the  nearest  heirs  of  the  Rajah ;  they  are  de- 
scended m  the  seventh  degree  from  a  common  ancestor;  that  is  admitted  and  was 
proved  to  the  satisfaction  of  ttie  Court;  so  that  if  no  adoption  had  taken  place 
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their  title  at  least  to  the  real  estate  would  have  been  paramount.  Now,  in  these 
circumstances,  let  us  see  what  takes  place.  The  property  of  the  Ranee  is  in  the 
possession  of  the  Government.  Notwitiistanding  all  the  allegations  of  Bhja  Jha 
as  to  his  having  been  solemnly  adopted,  and  having  performed  the  funeral  rites, 
the  Collector,  who  is  on  the  spot,  knows  nothing  about  it,  and  seeing  that  there  is 
about  to  be  a  general  scramble  for  this  lady's  property,  he  applies  for  and  obtains 
an  Order  from  the  Government,  authorizing  him  to  take  possession  of  her  estate  and 
effects.  In  this  state  of  things,  there  being  petitions  from  Sree  Narain  and  Lullit 
Narain  for  possession  on  the  ground  of  heirship,  and  counter-petitions  from  Bhya 
Jha  on  the  ground  of  adoption,  which  were  still  pending,  a  deed  of  compromise,  or, 
as  it  is  termed,  a  Soluhnamah,  was  prepared,  and,  with  a  counterpart  deed,  executed 
by  both  parties.  These  instruments  in  form  are  like  deeds  of  the  same  nature  in 
this  country;  their  legal  effect  is  precisely  similar;  they  are  of  even  date;  that 
executed  by  Bhya  Jha  admits  the  heirship  of  Sree  Narain  and  Lullit  Narain,  by 
descent;  the  other  admits,  or  rather  assumes,  the  adoption  of  Bhya  Jha.  Now 
these,  I  contend,  are  not  such  admissions  as,  if  made  in  utter  ignorance  of  the  fact, 
from  false  and  fraudulent  representations,  could  be  binding  on  the  parties  imposed 
[226]  upon.  The  admission  of  Bhya  Jha  that  the  other  Claimants  were  the  legal 
heirs  of  the  Ranee,  could  not  bind  any  third  person,  or  preclude  a  thousand  Claim- 
ants, if  they  could  prove  a  higher  title ;  the  Court,  therefore,  called  on  them  to  prove 
their  descent.  Neither  could  the  admission  of  the  adoption  of  Bhya  Jha  be  used  to 
the  prejudice  of  any  other  Claimant  by  the  same  title.  But  the  title  of  Bhya  Jha 
was  not  proved ;  it  stood  alone  upon  the  admission  in  the  deed  of  compromise.  Now, 
it  must  be  remembered,  that  Bhya  Jha  was  at  this  time  a  Claimant  for  the  whole 
property.  If  he  was  really  Khurta  Pootra,  and  his  appointment  a  valid  one,  there 
was  an  end  to  any  claim  on  the  grounds  of  heirship  by  descent.  His  putting  for- 
ward, therefore,  such  claim  when  he  knew  it  unfounded  in  fact  as  well  as  law,  was 
a  blind  to  those  claiming  by  descent,  calculated  to  ala,rm  and  induce  them  to  a 
compromise.  That  this  was  the  object  is  apparent  from  the  Soluhnamah ;  it  states 
that  the  zemindary  was  the  property  of  the  Ranee;  that  was  contrary  to  the  fact. 
It  then  states  and  proceeds  upon  the  assumption  of  Bhya  Jha's  adoption  being  a 
valid  adoption,  and  having  been  actually  made,  which  again  was  contrary  both  to 
law  and  fact ;  and  the  real  heirs,  in  opposition  to  their  own  undoubted  claims,  are 
made  to  recite  and  admit  those  statements  as  facts,  and  acknowledge  the  title  of 
Bhya  Jha,  when  in  truth  they  neither  did  nor  could  know  anything  about  it,  and 
the  facts  stated  were  in  direct  opposition  to  the  truth.  Now,  at  the  time  he  executed 
this  instrument,  Bhya  Jha  knew  that  his  claim  as  Ehurta  Pootra  was  worth  nothing. 
He,  in  the  first  place,  knew  that  the  Ranee  had  no  power  to  adopt ;  there  is  no  evi- 
dence that  the  Rajah  gave  her  any  such  authority,  and  without  his  [227]  authority 
she  could  not,  by  the  law  of  the  country,  name  a  successor  to  his  property.  The 
alleged  performance  of  the  funeral  rites  by  Bhya  Jha  was  not  true.  It  appears 
from  the  proceedings  in  the  cause  that  they  were  performed  by  Bhya  Misser,  the 
Mooktar,  whose  expenses  on  account  of  the  funeral  were  allowed  by  Government. 
The  representation  made  by  Bhya  Misser  of  the  adoption  was  fraudulent.  If  he 
was  cognizant  of  the  fact  of  Bhya  Jha's  adoption,  why  did  he,  Bhya  Misser,  perform 
the  funeral  rites?  If  the  fact  of  adoption  was  within  the  knowledge  of  Bhya  Jha — 
"  suppressio  veri  "  is  "  suggestio  falsi  " — it  would  be  evidence  of  the  legality  of  his 
claim;  and,  therefore,  it  is  assumed  and  stated  in  the  Soluhnamah,  that  he  did 
perform  the  Sraddh  of  the  Ranee.  But  such  assertion  was  contrary  to  a  fact;  in 
ignorance  of  which  the  legal  heirs  were  induced  to  release  their  rights.  Of  what 
avail  would  such  a  recital,  made  as  this  was,  fraudulently,  be  in  our  Courts  here? 
Even  where  there  is  no  fraud,  a  deed  may  be  avoided  here  from  ignorance,  mistake, 
misapprehension,  or  improvidence.  In  Broderick  v.  Broderick  (1  P.  W.  239),  a 
release  given  by  the  heir  to  a  devisee,  upon  a  representation  that  ^e  Will  was  duly 
executed,  which  was  contrary  to  the  fact,  was  set  aside.  In  Pugey  v.  Deshouvrie 
(3  P.  W.  315),  a  Freeman  of  London,  by  his  Will,  gave  his  Daughter  £16,000  upon 
condition  that  she  should  release  her  orphanage  part,  together  with  all  her  claim  or 
right  to  his  personal  estate  by  virtue  of  the  custom  of  the  City  of  London,  and  made 
his  Son  his  Executor.  In  compliance  with  this  advice,  she  executed  a  release ;  her 
orphanage   share,  it  appeared,  was   much   more   than  the  legacy  so   substituted, 
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[228]  and  as  she  was  not  informed  at  the  time  of  executing  the  release  that  she 
might  elect,  this  omission  was  held  by  the  Court  to  be  so  material  as  to  avoid  her 
release.  The  principle  of  that  decision  is  precisely  what  we  are  contending  for  here. 
But  the  case  of  Lansdowne  v.  Lansdowno  (Mosely,  364 ;  2  Jac.  and  Wal.  205)  is 
in  its  circumstances  still  nearer  j  there,  upon  the  death  of  a  second  Brother,  his 
eldest  and  youngest  consulted  a  Schoolmaster  as  to  which  of  them  had  a  right  to 
the  lands ;  the  Schoolmaster  gave  his  opinion  in  favour  of  the  youngest,  whereupon 
they  agreed  to  divide  the  estate;  but  the  Court  set  aside  the  conveyance  of  the 
moiety  as  being  given  under  a  mistake.  Also  in  Gee  v.  Spetuser  (1  Vern.  31),  a 
release  was  set  aside  by  reason  of  the -misapprehension  of  the  party.  In  Evant  v. 
Ue-weUyn  (2  Bro.  C.C.  150),  the  conveyance  was  set  aside  merely  on  the  ground  that 
the  parties  were  misinformed  of  their  rights,  though  there  was  neither  fraud  nor 
imposition  practised.     Bingham  v.  Bingham  (1  Ves.  Sen.   126),  Cocking  v.  Pratt 

!1  Ves.  Sen.  400,  and  3  Ves.  Sen.  176),  are  to  the  same  eSect.  In  Leonard  v.  Leonard 
1  Ball  and  Beat.  323),  it  was  established  as  a  principle,  by  Lord  Manners,  after  a 
most  careful  examination  and  comment  on  all  the  authorities,  that  a  compromise 
of  rights,  doubtful  in  point  of  law,  but  founded  upon  a  misrepresentation  or  sup- 
pression of  facts  in  the  knowledge  of  one  of  the  parties  only,  cannot 
be  supported,  and  a  deed  of  compromise  was  set  aside  on  that  ground. 
The  correctness  of  that  decision  has  never  been  doubted.  In  Gordon  v.  Gordon 
(3  Swan.  467),  Lord  Eldon  says,  "  though  family  agreements  are  to  be  supported, 
where  there  is  no  fraud  or  mistake  on  either  [229]  side,  or  none  to  which  the 
other  party  is  accessary,  yet  where  there  is  mistake,  though  innocent,  and  the  other 
party  is  accessary  to  it,  this  Court  will  interfere."  All  these  authorities  show  the 
uniform  principle  upon  which  a  Court  of  Equity  acts  in  cases  where  there  is  mis- 
take, even  without  fraud ;  where  that  is  an  ingredient,  the  case  is  much  stronger. 

II.  Upon  what  foundation  does  the  alleged  adoption  rest?  It  is  said  to  have 
been  a  verbal  nuncupative  adoption.  In  the  first  place  had  the  Ranee  any  power 
to  appoint  an  haeres  factut  f  By  the  Hindoo  law,  a  Widow  who  succeeds  to  her 
Husband's  property  has  no  power  to  dispose  of  it  (2  Mac.  Princ.  of  Hindoo  Law, 
vol.  2,  p.  33) ;  nor  can  she  adopt  a  Son  without  the  permission  of  her  late  Husband 
{lb.  175;  see  also  Strange's  "Hindu  Law,"  vol.  1,  p.  78-9);  nor  can  she  alienate, 
either  by  gift  or  Will,  acquisitions  made  by  means  of  the  property  devolved  on  her 
from  her  Husband  (/&.  259).  Now  there  is  no  proof  of  her  authority  to  adopt  here. 
But  assuming  she  had  the  right,  was  it  duly  exercised?  Of  the  twenty-six  witnesses 
which  Bhya  Jha  proposed  to  examine  to  prove  his  adoption,  one  only  was  produced, 
Gujeraj  Sing ;  his  evidence  is  worthless ;  it  is  mere  hearsay.  The  impossibility  of 
supporting  his  claim  as  Khurta  Pootra  seems  to  have  struck  Bhya  Jha  himself,  for 
he  suddenly  changes  his  ground  of  claim,  and  insists  on  the  deed  of  compromise. 
The  Provincial  Court  take  no  notice  of  his  failure  of  proof  of  the  adoption  (notwith- 
standing the  suit  was  originally  preferred  by  him  in  the  character  of  alleged  Khurta 
Pootra,  and  that  the  assumption  of  that  title  alone  gave  him  a  Zocim  standi  in 
Court),  but  proceeds  upon  the  deed  of  compromise  executed  by  [230]  LuUit  Narain 
and  Sree  Narain,  at  the  least  in  ignorance  of  their  rights,  if  not  upon  the  fraudulent 
representation  of  Bhya  Jha.  Upon  that  instrument,  they  award  him  a  moiety  of 
the  property  in  question ;  and  that  decision  is  afterwards  affirmed  by  the  Sudder 
Court.  Such  a  decision  cannot  be  supported ;  it  is  against  all  principles  both  of 
equity  and  justice. 

Mr.  Stuart — The  whole  question  in  this  case  is,  was  the  deed  of  compromise 
fairly  executed  ?  If  mistake  or  ignorance  would  avoid  the  deed,  far  more  will  fraud 
practised  by  either  party  do  so.  Our  title  is,  as  the  heirs  at  law ;  everything,  there- 
fore, done  to  conceal  our  title  is  a  fraud  upon  us ;  and  if  an  instrument  is  procured 
from  us  in  ignorance  of  our  rights,  or  under  a  mistaken  apprehension  of  the  rights 
of  others,  such  instrument  is  invalid,  and  cannot  be  maintained  in  Equity.  The 
third  Judge,  Mr.  Stuart,  admits  the  want  of  proof  of  the  fact  of  adoption,  and  says 
(I  quote  from  his  printed  judgment) :  "  If  we  were  now  called  upon  to  decide  upon 
taat  fact,  we  should  feel  the  greatest  difficulty  in  determining  upon  which  side  the 
balance  inclines ;  and  should  we  even  think,  that  the  evidence  in  the  negative  pre- 
ponderates upon  the  whole,  that  surely  would  be  no  reason  for  setting  aside  the 
Soluhnamah."  Now,  that  is,  I  submit,  bad  law  as  well  as  bad  reasoning.  The  proof 
of  want  of  title  of  one  party  representing  himself  as  Khurta  Pootra,  when  in  fact 
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he  was  no  such  thing,  would  in  every  Court  of  Equity  in  the  world,  I  apprehend, 
be  a  reason,  and  a  most  cogent  one,  for  setting  aside  a  deed  made  on  the  faith  of 
such  a  statement.  But  the  Judge  goes  on  to  say :  "  An  agreement  having  been 
entered  into  with  the  utmost  delibera-[231]-tion,  one  chief  purpose  of  which  was  to 
prevent  the  necessity  of  litigating  a  particular  fact,  to  rescind  that  agreement  for 
fraud,  upon  the  ground  of  very  doubtful  evidence  against  the  fact  in  question, 
would  be  contrary  to  every  principle  with  which  I  am  acquainted.  To  consider  the 
matter  more  generally,  proof  of  fraud  ought  not  to  be  derived  from  contradictory 
and  nicely  balanced  evidence."  Now,  without  combating  these  principles,  which  I 
apprehend  might  easily  be  shewn  not  to  be  consistent  with  the  authorities  here,  it 
is  sufiBcient  answer  to  say,  that  the  third  judge  has  thrown  entirely  out  of  his  con- 
sideration, the  eSect  of  ignorance  or  mistake,  and  proceeds  upon  the  assumption 
that  nothing  but  fraud,  and  that  not  proved  from  "  contradictory  and  nicely 
balanced  evidence,"  ever  can  avail  to  set  aside  an  instrument  of  compromise.  The 
cases  already  cited  show  how  erroneous  this  doctrine  is ;  and  though  I  contend,  that 
the  fraud  practised  by  Bhya  Jha  was  abundantly  sufiScient  to  rescind  this  agree- 
ment, yet  the  ignorance  or  misapprehension  of  their  rights,  under  which  Sree  Narain 
and  LiuUit  Narain  laboured  when  they  executed  it,  is  enough  to  preclude  their  being 
held  bound  by  it. 

Mr.  Serjeant  Spankie,  and  Mr.  Turton,  for  the  Respondents. 

Mr.  Serjeant  Spankie. — The  principles  derived  from  our  Courts  of  Equity,  re- 
garding instruments  executed  in  ignorance,  mistake  or  misapprehension  of  the 
rights  of  the  parties,  are  not  strictly  applicable  to  this  case.  The  Soluhnamah  is 
not,  as  it  has  been  assumed  in  the  argument  on  the  other  side,  an  instrument  declara- 
tory of  the  rights,  [232]  but  of  the  claims  of  the  parties;  it  is  an  agreement  to 
compromise  conflicting  and  doubtful  interests,  the  grounds  of  which  are  stated  as 
incidental  and  introductory  to  the  proposed  arrangement.  It  does  not  profess  to 
investigate  or  decide,  but  to  waive  the  decision  of  the  strict  rights  of  the  parties, 
and  to  settle  the  amount  each  party  is  to  receive,  for  the  sake  of  certainty  and  peace. 
It  is  a  "  transactio"  a  dealing  of  its  own  particular  nature  in  " re  dubia,"  which 
stands  precisely  on  the  same  footing  as  "  res  judicata,"  and  according  to  the  Civil 
Law,  is  in  eSect  of  equal  force  with  a  sentence  or  decree  in  which  both  parties  have 
acquiesced  (Cod.  Lib.  II.  Tit.  IV.  de  transactionibus).  This  is  very  different  from 
an  agreement  such  as  it  is  argued  to  be. 

I.  The  parties  are,  if  there  is  any  ignorance,  mutually  ignorant.  It  is  said  that 
Lullit  Narain  and  Sree  Narain  had  proved  their  titles  as  heirs  at  law,  but  that  was 
not  so  at  the  time  the  instrument  was  executed ;  they  had  petitioned  the  Court  as 
such,  and  so  had  Bhya  Jha  as  Ehurta  Pootra,  but  each  party  was  in  ignorance  of 
the  validity  of  the  other's  claim,  and  must  have  remained  so  until  a  legal  decision 
was  come  to  on  the  validity  of  those  claims :  it  is  clear  that  if  they  litigated  their 
rights,  one  or  other  must  fail,  their  claims  being  adverse.  Then  if  no  surprise  was 
practised,  what  ground  is  there  to  impute  fraud }  The  heirs  at  law,  or  those  claim- 
ing as  such,  might  commit  fraud  with  the  same  facility  as  the  Ehurta  Pootra.  But 
what  is  the  conduct  of  the  parties  1  They  deliberately  execute  this  instrument  in 
the  presence  of  witnesses,  and  acknowledge  it  in  open  Court.  They  say,  we  have 
conflicting  claims;  we  [233]  agree  to  settle  them  without  further  litigation;  here 
is  our  deed  of  compromise ;  it  is  a  voluntary  act ;  we  acknowledge  and  desire  to  be 
bound  by  it.  Nothing  can  come  more  near  to  the  "  transactio  "  than  this.  Would 
a  party  levying  a  fine  in  the  Court  of  Common  Pleas,  or  a  woman  separately 
examined,  be  allowed  to  say  afterwards,  I  was  imposed  on ;  though  I  knew  the  good- 
ness of  my  own  title,  I  did  not  know  the  badness  of  yours,  and  that  ignorance  entitles 
me  to  rescind  and  annul  the  proceedings?  Such  a  thing  was  never  heard  of  here. 
But  it  is  contended,  that  the  principles  of  our  Courts  of  Equity  must  be  imported 
into  this  case,  and  that  according  to  those  principles  this  agreement  cannot  stand. 
The  cases  cited  are  where  the  title  concealed  was  ascertained  and  had  actual  exist- 
ence; in  Pusey  v.  Desbouvrie  [3  P.  Wms.  316],  the  party  compromising  her  rights 
was  ignorant  of  them ;  but  they  were  valid  and  subsisting  rights  known  to  the  other 
party,  and  not,  as  in  this  case,  about  to  be  the  subject  of  contest.  In  Gordon  v. 
Gordon  [3  Swans.  467]  there  was  concealment  of  a  material  fact,  the  legitimacy  of 
the  elder  Brother;  yet  Lord  Eldon's  remarks  show,  that  if  both  parties  had  been 
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ignorant  of  that  fact,  the  arrangement  would  not  have  been  overturned.  Gee  y. 
Spencer  [1  Vern.  31^ cannot  be  relied  on  as  an  authority;  the  facts  are  not  stated 
BuflBciently  to  show  the  grounds  of  the  decision.  In  Naylor  v.  Winch  (1  Sim.  and 
St.  555),  the  Court  held,  that  it  could  not  inquire  into  the  adequacy  or  inadequacy 
of  the  consideration  of  a  compromise  fairly  and  deliberately  made ;  the  interests  of 
the  parties  turned  upon  the  construction  to  be  given  to  the  bequest  of  an  annuity, 
and  t^e  Court  observed,  that,  it  being  a  question  of  doubt,  it  [234]  was  extremely 
reasonable  that  the  parties  should  terminate  their  differences  by  dividing  the  stake 
between  them.  In  Leonard  v.  Leonard  [1  Ball  and  Bea.  323]  there  was  concealment 
of  a  material  fact.  In  Stockley  v.  Stockley  (1  Yes.  and  Bea.  30),  Lord  Eldon  says, 
that  family  compromises  of  doubtful  rights  are,  if  reasonable,  to  be  favoured ;  and 
he  adds,  that  in  such  arrangements  the  Court  does  not  go  the  length  of  doing  relief 
upon  the  principle  that  prevails  between  strangers.  It  is  no  reason  for  setting  aside 
a  release  because  the  party  releasing  has  a  right ;  he  must  be  ignorant  of  his  right, 
or  it  must  be  concealed  from  him,  Cann  v.  Conn  (1  P.  W.  727).  All  these  authorities 
show  the  distinctions  between  an  agreement  made  in  fraud  of  an  ignorant  or  mis- 
taken party's  rights,  and  a  "  trantactio  "  such  as  this. 

II.  The  question  of  adoption  cannot  be  decided  upon  this  appeal ;  it  was  not 
strictly  litigated  in  the  Court  below ;  both  Provincial  and  the  Sudder  Courts  proceeded 
on  the  Soluhnamah,  and  from  the  first  proceedings,  Bhya  Jha's  claim  was  directed  to 
that  instrument.  That  accounts  for  the  non-production  of  twenty-six  witnesses 
summoned  by  him.  The  Court  felt  that  there  was  ground  to  infer  his  title 
sofficient  to  give  him  a  locve  standi  and  entitle  him  to  compromise.  That  is 
sufficient  for  my  argument ;  but  I  apprehend  the  circumstances  go  much  further. 
There  is  no  ground  for  supposing  that  the  Ranee  had  not  th$  power  to  make  a 
Khurta  Pootra ;  she  had  property  distinct  from  her  Husband ;  that  is  in  evidence ; 
she  was  allowed  to  enjoy  it  during  her  Husband's  lifetime,  and  there  is  no  evidence 
of  his  having  made  any  disposition  of  it.  Under  such  circumstances  the  natural 
inference  is,  that  [236]  he  gave  her  power  over  it ;  and  if  so,  it  would  seem  to  follow 
as  of  course,  that,  in  the  absence  of  any  evidence  to  contradict  such  intention,  he 
should  have  given  her  power  over  his  own  as  well  as  her  estate ;  if  so,  the  power  to 
make  a  Khurta  Pootra  would  follow  as  of  course.  But  there  is  much  doubt  on  this 
subject  even  among  the  Hindoo  lawyers.  In  the  Mitdcshard,  ch.  11.  sec.  i.  (Trans. 
by  Colebrooke,  p.  335),  the  succession  of  women  to  their  Husband's  property  is 
shown  to  be  allowed ;  the  same  doctrine  appears  from  the  Ddya  Bhdga.,  ch.  XI.  sec.  i. 
(Trans,  by  Colebrooke,  p.  158);  and  in  the  Digest  (3  Cole.  Dig.  of  "Hindu  Law," 
557),  the  succession  of  females  is  treated  of  at  large.  From  these  authorities,  as 
well  as  the  evidence  in  the  case,  the  right  of  the  Ranee  to  make  a  Khurta  Pootra 
seons  undoubted ;  and  Mr.  Stuart,  the  Judge  in  the  Court  below,  certainly  assumes 
that  power,  and  shows  it  to  be  consistent  with  Hindoo  law  and  authority. 

Mr.  Turton. — To  reverse  the  decision  of  the  Provincial  and  Sudder  Courts,  this 
Court  must  be  satisfied  that  the  Judges  below  have  miscarried  in  fact  or  law.  The 
artificial  rules  of  the  Courts  of  Ek]uity  here  cannot  be  applied  to  the  native  Courts 
of  India.  The  general  principles  of  Equity  are,  no  doubt,  the  same  all  over  the 
world,  and  to  that  extent  the  principles  of  the  Court  of  Chancery  may  be  said  to 
apply  to  the  Sudder  and  Provincial  Court ;  but  the  practice  contended  for  here  is 
the  application  of  a  refined  rule,  arising  from  a  state  of  morals  and  society,  that 
has  no  existence  in  India.  It  is  said  this  was  an  unrighteous  bargain,  because  Bhya 
Jha  knew  at  the  time  he  made  it  he  [236]  could  not  prove  that  he  was  Khurta 
Pootra ;  that  was  concealment  enough  to  vitiate  the  contract.  Now,  supposing  that 
on  investigation  of  his  title  previous  to  the  decision  of  the  Court  on  it,  he  had 
discovered  that  there  was  a  fatal  objection  to  it,  would  that  be  a  ground  even  here 
for  annulling  such  an  instrument  of  compromise  made  previous  to  such  examination, 
and  pending  his  claim  1  Clearly  not.  But  what  is  his  conduct?  In  fact,  on  the 
first  opportunity  that  presented  itself,  he  makes  his  claim ;  he  petitions  the  Govern- 
ment, claiming  to  be  Khurta  Pootra ;  that  act  put  his  title  in  litigation,  and  until 
his  plaint  was  rejected  by  the  decision  of  the  Court,  it  was  a  valid  and  subsisting 
claim,  amply  sufficient  to  give  him  a  right  to  compromise,  if  he  thought  fit.  It  is  not 
enough  to  prove  that  without  the  adoption  of  Bhya  Jha,  Sree  Narain  and  Lullit 
Narain  would  have  been  entitled  as  heirs  at  law ;  Bhya  Jha  must  l)e  shown  to  have 
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conspired  with  his  witnesses  to  prove  a  fraudulent  title,  such  title  being  the  ground 
of  the  compromise ;  this  is  inconsistent  with  all  the  eyidence  in  the  case.  It  is  not 
necessary  to  enter  upon  the  Ranee's  right  to  make  a  Ehurta  Pootra ;  that  may  be, 
although  I  apprehend  it  is  not,  a  disputed  question ;  neither  is  it  necessary  for  the 
purpose  of  this  argument  to  go  into  the  details  of  the  adoption ;  the  Court  below 
declined  very  properly  entering  upon  them ;  all  that  is  sufficient  is  that  Bhya  Jha 
should  be  shown,  at  the  time  he  executed  the  Soluhnamah,  to  have  had  a  locus  standi 
in  Court ;  that  is  abundantly  proved.  The  party  impeaching  a  deed,  valid  on  the 
face  of  it,  on  the  ground  of  fraud,  must  prove  such  fraud,  Field  v.  Sovle  (4  Russ. 
112);  and  where  there  has  been  ample  opportunity  [237]  in  the  Court  below  to  the 
party  to  tender  such  proof,  if  he  neglect  it  this  Court  will  not  interfere,  Motee  Led 
Opudfuiya  v.  Juggernath-  Gurg  (1  Moore's  Indian  App.  Cases,  1).     In  Attwood  v. 

(1  Russ.  353),  the  Master  of  the  Rolls  (Lord  Gifford)  held  that  where  a  person, 

after  due  deliberation,  had  entered  into  an  agreement  for  the  purpose  of  compro- 
mising a  claim  made  bona  fide,  to  which  he  believed  himself  liable,  and  with  the 
nature  and  extent  of  which  he  was  fully  acquainted,  the  compromise  of  such  a  claim 
was  sufficient  consideration  for  the  agreement,  and  that  a  Court  of  Ek]uity  would 
compel  specific  performance,  without  inquiring  whether  he  was  in  truth  liable  to 
the  claim.  The  same  principle  was  held  in  Naylor  v.  Winch-  (1  Sim.  and  St.  555). 
I  contend,  therefore,  that  the  Courts  below  were,  even  upon  the  refined  principles 
of  the  Equity  Courts  here,  amply  justified  in  rejecting  Bhya  Jha's  claim  for  the 
whole  property  on  the  ground  now  contended  for ;  and  it  is  enough  for  me  to  show 
that  Bhya  Jha's  claim  at  the  time  the  compromise  was  made  was  a  bona  fide  claim 
as  Khurta  Pootra.  It  is  not  necessary  to  enter  into  an  examination  of  the  evidence 
on  that  subject;  there  is  enough  to  satisfy  the  Court;  but  the  Judges  below  pro- 
ceeded on  a  different  ground,  and  much  evidence  we  might  have  tendered  was 
withdrawn  by  us.  If  that  question  is  to  be  agitated,  the  case  must  go  back  to  the 
Provincial  Court. 

Mr.  Justice  Bosanquet  (May  9,  1839). — The  Appellants  in  this  case  repres<>nt 
Sree  Narain  Rae,  who,  with  his  Brother,  LuUit  Narain  Rae,  was  co-heir  at  law  in 
the  seventh  degree  of  Inder  Narain  [238]  Rae,  late  Rajah  of  the  zemindary  of  the 
Pergunnah  Havilah  Poorneah,  who  died  in  the  year  1784,  leaving  the  Ranee  Indra- 
wuttee,  his  Widow,  in  possession  of  his  estate  and  effects. 

On  the  death  of  the  Ranee,  on  the  15th  of  November,  1803,  the  zemindary,  and  all 
the  estate  of  which  she  died  possessed,  were  claimed  by  Bhya  Jha,  the  Son  of  her 
Uncle,  Roodrudhut  Jha,  who  is  represented  by  the  Respondent,  and  who  set  up  a 
title  as  Khurta  Pootra,  or  heir,  by  the  adoption  by  the  Ranee. 

Bhya  Jha  burned  the  body  of  the  Ranee  on  the  evening  of  the  day  on  which  she 
died.  He  also  performed  the  Shradh,  or  funeral  ceremony,  three  days  after  the 
death,  having  in  consequence  of  a  petition  preferred  to  the  Zillah  Judge  obtained 
Rs.  5000  for  that  purpose. 

Adverse  claims  having  been  preferred,  the  property  was  secured  by  authority  of 
the  Zillah  Court,  which,  after  having  consulted  the  Sudder  Dewanny  Adawlut,  put 
the  heirs  in  possession  upon  giving  security,  leaving  Bhya  Jha  to  establish  his  right 
by  adoption. 

On  the  11th  of  December,  a  Soluhnamah,  or  deed  of  compromise,  was  executed 
by  the  heirs  at  law  and  Bhya  Jha,  by  which  it  was  agreed,  that  they  should  divide  the 
whole  of  the  property,  moveable  and  immoveable,  comprising  the  estate  left  by  the 
late  Ranee,  as  well  the  former  zemindary,  as  the  zemindary  then  recently  acquired 
by  private  and  public  sale,  in  equal  moieties.  This  instrument  was  executed  in  the 
presence  of  many  witnesses. 

On  the  28th  of  December,  Sree  Narain  Rae  and  his  Brother,  the  co-heirs,  as  well 
as  Bhya  Jha,  appeared  before  the  Judge  of  the  Zillah  Court,  when  Sree  Narain 
and  his  Brother,  being  asked  why  they  executed  the  [239]  deed  when  the  right  of  no 
one  had  been  inquired  into,  they  replied,  "  We  understood  that  the  Ranee  had  con- 
stituted Bhya  Jha  her  Khurta  Pootra,  in  which  case  he  is  also  an  heir,  and  he  also 
understood  us  to  be  rightful  heirs ;  wherefore  we  and  Bhya  Jha  agreed  to  a  mutual 
compromise,  and  have  executed  this  engagement,  which  specifies  also  the  objects." 
Being  asked  if  thev  made  this  declaration  in  consequence  of  the  oath  set  forth  in 
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the  deed  of  compromise,  or  of  their  free  will,  they  answered,  "  Our  claim  was  for 
the  entire  estate;  but  since  we  have  voluntarily  entered  into  this  engagement,  we  are 
satisfied  and  agree,  of  our  free  will,  to  relinquish  a  moiety  of  it." 

Bhya  Jlia  being  also  examined,  said,  "  The  late  Ranee  constituted  me  her 
Khurta  Pootra;  Sree  Narain  and  LuUit  Narain  are  kinsmen  and  rightful  heirs  of 
the  Ranee's  Husband.  They  delivered  a  petition  to  the  Court,  claiming  the  entire 
estate  left  by  the  Sanee,  and  also  preferred  a  claim  to  the  whole.  Wherefore,  to 
prevent  litigation,  which  might  cause  the  ruin  of  both  parties,  we  agreed  to  a  com- 
promise, and  exchanged  engagements  accordingly."  Being  asked  what  he  now 
claimed,  he  answered,  "  I  have  now  no  claim  beyond  what  is  stated  in  the  Soluh- 
namab."  All  of  them,  on  being  questioned  if  they  wished  to  have  joint  possession 
of  the  estate,  answered,  "  We  are  desirous  of  having  joint  possession,  and  will  here- 
after carry  into  effect  the  stipulations  of  our  reciprocal  Soluhnanialis." 

On  the  30th  of  December,  the  Zillah  Court  pronounced  an  opinion,  that  the 
agreement  was  manifestly  collusive,  and  could  not  be  sanctioned  as  valid;  and 
further  stated  that,  the  petitions  of  the  parties  having  been  sent  to  the  Sudder 
Dewanny  Adawlut,  the  in8truc-[240]-tions  of  that  Court  were,  that  the  nearest  of 
kjn,  who  according  to  the  Shaster  should  appear  to  be  the  legal  heirs,  should,  on 
giving  security,  be  put  into  possession  of  the  estate,  and  that  Bhya  Jha  should  pro- 
secute his  claim  by  a  regular  civil  suit.  It  was,  therefore,  ordered,  that  he  should 
prefer  his  claim  by  a  r^ular  suit,  according  to  usage,  and  Sree  Narain  and  Lullit 
Narain  were  put  into  possession. 

Bhya  Jha  appealed  from  the  decision  of  the  Zillah  Court,  to  the  Provincial  Court 
of  Hoorshedabad.  In  consequence  of  petitions  to  the  Sudder  Dewanny  Adawlut, 
the  parties  appeared  there.  The  co-heirs  asserted,  that  Bhya  Jha  was  not  the  adopted 
Son  of  the  Ranee,  and  that  they  had  been  induced  to  sign  the  Soluhnamah  by  threats 
of  Bhya  Jha,  Bhya  Ram  Misser,  and  others,  and  prayed  that  Bhya  Jha  might  be 
required  to  prove  that  he  was  the  adopted  Son  of  the  Ranee,  and  might  be  directed 
to  prosecute,  according  to  the  existing  Regulations,  his  claims  to  the  property  left 
by  the  Ranee  at  her  decease. 

On  the  26th  of  September,  1804,  the  Sudder  Dewanny  Adawlut,  after  expressing 
strong  doubts  of  the  validity  of  the  claim,  declared  that  it  was  necessary  for  the 
ends  of  justice,  that  Bhya  Jha's  claim  to  the  whole  of  the  property  of  the  late  Ranee 
should  be  judicially  investigated ;  and,  therefore,  order  that  Bhya  Jha,  whether  he 
claimed  the  whole  of  the  property  of  the  Ranee  in  consequence  of  his  having  been 
adopted  by  her,  or  whether  he  laid  claim  to  the  half  of  it  only,  according  to  the 
agreement.on  the  Soluhnamah  with  Sree  Narain  and  others,  should  institute  a  suit 
for  the  purposes  in  the  Court  of  Zillah  Poorneah,  in  conformity  to  the  Regulations. 

A  suit  was  accordingly  instituted  by  Bhya  Jha. 

[241]  On  the  3rd  of  September,  1806,  the  Court  ordered  the  parties  to  produce  all 
papers  and  documents  on  which  they  intended  to  rely,  before  the  4th  of  November 
next  following. 

Bhya  Jha  contended,  that  it  was  not  necessary  for  him  to  prove  that  he  had  been 
appointed  Khurta  Pootra,  inasmuch  as  the  Defendant  had  admitted  it  by  the 
Soluhnamah. 

Witnesses  named  in  a  list  were,  nevertheless,  directed  by  the  Court  to  be 
examined;  but  on  the  22nd  of  June,  1808,  pursuant  to  a  general  order  of  the 
Government,  all  the  proceedings  were  transferred  to  the  Provincial  Court  of 
Hoorshedabad. 

On  the  26th  of  June,  1809,  Bhya  Jha  presented  a  petition,  stating  that  he  had  two 
claims  on  the  property,  moveable  and  immoveable,  left  by  the  late  Ranee. 

That  one  claim  was  as  Khurta  Pootra.  That  the  other  claim  was  founded  on 
the  Soluhnamah,  or  deed  of  compromise.  That  the  supplemental  or  annexed  claim 
included  two  counts,  first  as  Khurta  Pootra  for  the  whole  estate,  real  and  personal, 
amounting  to  S.R.  1,315,693;' secondly,  on  the  deed  of  compromise  for  a  moiety  of 
that  sum  ;  and  that  when  the  cause  should  come  on  for  trial,  he  would  bring  forward 
or  rely  on  either  of  these  rx>unts,  as  he  might  think  proper. 

On  the  28th  of  July,  1809,  after  hearing  one  witness  only,  the  Court  of  Moor- 
ahedabad  proceeded  to  determine  the  case,  and  pronounced  that  it  was  unnecessary 
to  enter  into  a  further  consideration  of  the  claims  of  either  party;  observing,  that 
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whether  Sree  Narain  and  Lullit  Narain  were  the  rightful  heirs,  or  Bhya  Jha  was  or 
was  not  Ehurta  Pootra,  they  were  equally  bound  by  the  stipulations  of  the  engage- 
ment, mutually  inter-[242]-chaDge ;  and  the  Soluhnamah  executed  before  the  Judge 
defined  the  rights  of  either  party.  It  was,  therefore,  ordered  that  Sree  Narain  and 
Lullit  Narain  should  give  to  Bhya  Jha  possession  of  one  moiety  of  the  property, 
and  one  half  of  the  profits  received,  and  each  party  should  pay  his  own  costs. 

From  this  decision  Sree  Narain  and  Lullit  Narain  appealed  to  the  Sudder 
Dewanny  Adawlut. 

An  objection  was  made  there  to  the  right  of  Bhya  Jha  to  enforce  his  claim  under 
the  Soluhnamah,  after  having,  by  a  petition  to  the  Zillah  Court,  on  the  5th  of 
September,  1805,  claimed  the  entire  property,  and  by  a  letter  of  the  10th  of  September 
1806,  declared  that  if  Sree  Narain  and  Lullit  Narain  would  not  abide  by  the 
stipulations  contained  in  it,  he,  Bhya  Jha,  would  henceforth  consider  the  same  null 
and  void. 

The  Court  ordered  an  investigation  to  be  made  upon  two  points :  first,  as  to  the 
fact  of  Bhya  Jha's  adoption  by  the  Ranee ;  and  secondly,  the  alleged  fraud  of  Bhya 
Jha,  Bhya  Ram  Misser,  and  others,  in  obtaining  the  Soluhnamah.  In  consequence 
of  this  Order  a  great  body  of  evidence  was  given  on  both  sides,  and  the  Sudder 
Dewanny  Court,  after  very  f«'ll  consideration  of  the  whole  case,  by  their  final  decree 
of  the  27th  of  July,  1812,  confirmed  the  decree  passed  by  the  Provincial  Court  of 
Moorshedabad  of  the  28th  of  July,  1809,  which  ordered  Bhya  Jha  to  be  put  in  pos- 
session of  a  moiety  of  the  contested  property,  and  also  half  of  the  produce  arising 
therefrom  since  the  time  that  Sree  Narain  and  Lullit  Narain  had  had  possession; 
and  moreover  declared  that  Bhya  Jha  was  entitled  to  a  moiety  of  the  entire  pro- 
perty left  by  the  Ranee,  specified  in  the  petition  of  the  Plaintiff  in  the  cause  which 
the  Provincial  Court  in  their  decree,  had  order  to  be  placed  in  deposit.  But  as  the 
objection  [243]  of  the  Appellants  to  the  Soluhnamah,  on  which  the  decree  of  the 
Provincial  Court  was  founded,  were  not  thoroughly  inquired  into,  on  which  account 
the  appeal  to  the  Sudder  Dewanny  Adawlut  was  not  without  foundation,  it  was 
ordered  that  both  parties  should  be  answerable  for  the  costs  of  suit  in  that  Court. 

The  first  question  to  be  determined  was,  whether  Bhya  Jha  was  precluded  from 
insisting  upon  the  Soluhnamah. 

The  Court,  considering  that  Bhya  Jha  was  not  the  first  to  swerve  from  the  re- 
ciprocal agreement  entered  into  between  him  and  his  Opponents,  but,  on  the  contrary, 
had  uniformly  expressed  his  willingness  to  carry  the  same  into  effect,  even  after  has 
Opponents  had  retracted  their  consent,  and  until  the  Order  of  the  26th  of  September, 
1804,  which  directed  a  judicial  investigation  into  his  claim  to  the  property  of  the 
Ranee,  that  he  preferred  his  claim  upon  the  agreement  before  the  cause  had  come  to 
a  hearing  in  the  Provincial  Court,  and  that  he  had  acquiesced  in  the  decree  of  that 
Court,  maintaining  the  agreement,  and  praying  that  it  might  be  affirmed;  and 
did  not  apply  for  any  examination  of  witnesses  to  support  his  title  to  the  whole 
estate,  but,  on  the  contrary,  objected  to  such  examination  when  ordered  by  the 
Court,  and  desired  a  confirmation  of  the  Judgment  for  half  the  estate,  in  conformity 
with  the  deed  of  compromise;  and,  moreover,  considering  that  forms  of  pleading 
were  not  very  strictly  observed  in  the  Native  Courts; — determined,  and,  as  their 
Lordships  think,  rightly  determined,  upon  the  grounds  above  mentioned,  that  Bhya 
Jha  was  at  liberty  to  insist  upon  the  validity  of  the  Soluhnamah  in  support  of  the 
judgment  of  the  Provincial  Court  of  Moorshedabad. 

[244]  The  next  question  to  be  considered  was,  whether  that  instrument  ought  to 
be  supported  by  the  Court,  or  whether  it  was  not  impeachable  on  legal  or  equitable 
grounds. 

The  first  ground  of  objection  was,  that  it  had  been  obtained  by  the  fraudulent 
representation  of  a  transaction  which  was  absolutely  false,  namely,  that  the  Ranee 
by  words  addressed  personally  to  Bhya  Jha  on  the  morning  of  her  death,  had  con- 
stituted him  her  Khurta  Pootra,  or  adopted  heir. 

If  this  were  clearly  proved  to  be  untrue,  it  must  necessarily  have  been  untrue 
within  the  knowledge  of  Bhya  Jha  himself ;  and  any  deed  of  compromise  founded  on 
an  assertion  of  such  matter  by  him,  however  deliberately  entered  into  by  the  co- 
heirs at  law,  would  unquestionably  be  invalid. 

The  Judges  of  the  Sudder  Dewanny  Adawlut,  after  carefully  reviewing  all  the 
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OTidence  ia  the  cause,  did  not  feel  themselves  able  satisfactorily  to  declare  that  the 
adoption  had  taken  place,  neither  did  they  feel  themselves  justified  in  pronouncing 
that  the  representation  of  its  having  taken  place  was  false. 

Without  satisfactorily  establishing  the  former,  Bhya  Jha  could  not  be  entitled 
to  recover  the  whole  estate.  But  when  after  the  assertion  of  his  title  on  the  one  side 
and  the  denial  of  it  on  the  other,  a  compromise  was  entered  into,  in  the  presence  of 
many  witnesses,  by  parties  on  the  spot,  and  solemnly  acknowledged  by  the  parties 
in  a  Court  of  law  to  have  been  voluntarily  executed,  the  burthen  of  showing  that  it 
had  been  fraudulently  obtained  by  false  representation  was  cast  upon  those  who 
sought  to  impeach  the  validity  of  their  own  deed. 

The  laborious  and  accurate  examination  which  the  [246]  testimony  in  this  case 
has  undergone  at  the  Bar  has  greatly  assisted  their  Lordships  in  determining  whether 
the  Sudder  Dewanny  Adawlut  arrived  at  a  just  conclusion. 

They  find  a  great  body  of  positive  evidence  to  the  fact  of  adoption,  given  by 
persons  who  swear  to  having  been  present  at  the  time  when  the  Ranee,  being  of 
sound  mind,  addressed  Bhya  Jha,  saying,  "  When  I  was  but  five  or  six  months  old 
my  Mother  died,  and  a  short  time  after,  my  Father  died ;  and  ever  since  your 
Father  maintained  me,  and  having  brought  me  to  this  Rajah,  gave  me  in  marriage ; 
I  am,  therefore,  greatly  indebted  to  your  Father,  and  thereby  you  have  claims  on 
me ;  I  have  made  you  my  Khurta  Pootra,  property,  estate,  and  effects,  which  I  have 
bequeathed  to  you ; "  after  which  words  Bhya  Jha  rose  and  thankfully  accepted 
them.  These  witnesses  further  swear,  that  she  told  Bhya  Jha  to  burn  her  body  and 
perform  the  Shradh;  others  swear  that,  in  their  hearing,  the  Ranee  personally  de- 
clared on  the  same  morning,  that  she  had  actually  made  Bhya  Jha  her  Ehurta 
Pootra,  and  gave  her  reasons  ;  and  others  depose  that  she  bad  on  that  same  morning 
consulted  them  as  to  the  proper  hour  for  making  a  Khurta  Pootra.  It  is  beyond  all 
dispute,  that  Bhya  Jha  almost  immediately  after  the  death  of  the  Ranee  burnt  her 
body,  an  oflSce  which  it  belonged  to  Khurta  Pootra  to  perform ;  that  his  right  to 
succeed  as  Khurta  Pootra  was  claimed  for  him  by  a  petition  presented  the  next  day, 
and  that  he  also  publicly  performed  the  ceremony  of  the  Shradh  three  days  after 
the  death,  as  the  adopted  heir,  on  which  occasion  he  was  placed  on  the  Musnud  (the 
cushion  or  chair  of  State  in  which  a  Rajah  or  Zemindar  sits  in  public),  and  the 
turban  put  upon  his  head.  [246]  On  the  other  hand  it  is  sworn  by  many  wit- 
nesses who  profess  to  have  been  in  attendance  on  the  Ranee  on  that  day,  that  she 
did  not  make  any  Khurta  Pootra ;  that  she  was  incapable  from  extreme  illness  and 
insensibility  of  doing  any  such  act;  that  several  of  the  persons  who  swear  to  having 
witnessed  the  act  were  not  present  at  the  time ;  that  Bhya  Jha  himself  was  absent 
from  the  bouse  during  that  morning,  and  did  not  arrive  till  after  the  death  of  the 
Ranee ;  that  he  was  at  another  place  at  the  time  when  the  adoption  is  sworn  to  have 
taken  place;  and  that  he  had,  for  a  long  time  before,  ceased  to  come  into  her  pre- 
sence, in  consequence  of  her  having  been  displeased  with  him  on  account  of  his 
having  practised  sorcery  against  her.  Declarations  of  witnesses  on  both  sides,  con- 
trary to  the  facts  deposed  to  by  them  in  evidence,  are  sworn  to  by  others;  and 
tampering  with  the  witnesses  by  the  Opponents  on  both  sides  is  deposed  to. 

It  cannot  be  denied,  therefore,  that  circumstances  are  stated  upon  the  face  of 
the  evidence  which  are  calculated  to  excite  suspicion,  both  with  respect  to  the  fact 
of  the  adoption,  and  the  credit  of  several  witnesses  adduced  to  prove  it. 

But  the  case  of  the  Appellants  is  founded  upon  a  charge  of  positive  fraud  and 
imposition,  and  gross  fraud  is  not  to  be  imputed  upon  suspicion  only.  Unless  the 
charge  be  proved,  parties  are  not  to  be  released  from  agreements  entered  into  by 
their  solemn  acts.  There  may  be  ground  to  pause  in  giving  full  credit  to  the  alleged 
adoption ;  but  their  Lordships,  upon  a  review  of  the  testimony  given  on  one  side 
and  the  other,  regard  being  had  both  to  the  matter  and  the  credibility  of  such  testi- 
mony, do  not  see  such  a  preponderating  weight  of  evidence  against  the  fact  of 
[247]  adoption  as  to  justify  a  determination  that  the  assertion  of  its  existence  was 
an  utter  falsehood,  and  they  are,  therefore,  of  opinion,  that  the  ground  of  impeach- 
ing the  Soluhnamah  by  the  co-heirs,  on  account  of  its  being  founded  on  a  gvfigestio 
fdUi  by  their  Opponent,  Bhya  Jha,  has  not  been  maintained. 

The  next  objection  to  the  Soluhnamah  is  an  alleged  tvppretsio  veri. 

But  the  evidence  does  not  afford  any  foundation  for  that  objection.     If  the  im- 
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puted  fabehood  of  the  adoption  be  laid  out  of  the  case  for  want  of  sufficient  proof 
to  support  that  imputation,  the  parties,  in  respect  of  the  knowledge  of  circumstances, 
must  be  considered  to  stand  upon  equal  terms.  They  belonged  to  the  same  caste, 
thej  lived  in  the  neighbourhood  of  the  Kanee  at  the  time  of  her  death ;  they  had  the 
opportunity  of  making  inquiry  into  all  material  facts,  and  their  attention  was  alive 
to  the  grounds  of  claim  to  the  property ;  these  grounds  having  been  made  the  subject 
of  assertion  on  the  one  side  and  denial  on  the  other,  before  the  execution  of  the  deed. 
It  does  not  appear,  that  Bhya  Jha  was  in  any  respect  better  informed  with  respect 
to  the  rights  of  the  heirs,  the  bearing  of  the  law  upon  their  rights  or  his  own,  or  the 
nature  or  amount  of  the  property,  real  and  personal,  than  the  heirs  themselves,  still 
less  that  anything  was  concealed  which  they  might  not  be  supposed  to  know  as 
well  as  he. 

The  ground,  however,  which  is  most  strongly  relied  upon  and  to  which  a  great 
part  of  the  evidence  is  addressed,  is  that  the  heirs  were  induced  to  execute  the 
Soluhnamah  by  intimidation  and  undue  persuasion. 

The  person  alleged  to  have  been  most  active  in  this  [248]  respect  is  Bhya  Ram 
Misser,  the  Mooktar  or  Manager  of  the  late  Ranee,  who  is  said  to  have  urged  the 
heirs  to  enter  into  the  compromise,  by  repeated  importunities,  by  the  representation 
of  the  injury  which  they  must  necessarily  sustain  by  a  long  protracted  litigation, 
which  would  prevent  both  them  and  their  children  from  deriving  any  benefit  from 
the  zemindary,  and  by  actual  threats  that  he  would  cause  the  ruin  of  it,  and  had  the 
means  of  carrying  such  threats  into  e£Eect. 

Other  persons,  and  among  them  the  Collector  of  the  East  India  Company,  are 
stated  to  have  used  persuasion  to  the  same  effect  as  Bhya  Ram  Misser ;  but  it  is  to  be 
observed,  that  the  charge  of  having  employed  intimidation  is  confined  to  the  latter ; 
and  that  as  he  was  dead  at  the  time  when  witnesses  in  support  of  the  charge  were 
examined,  the  opportunity  of  confronting  them  by  his  evidence  was  known  by  the 
witnesses  to  be  lost.  At  what  precise  time  Bhya  Ram  Misser  died,  does  not  appear. 
In  the  examination  of  Doorgapersaud,  however,  on  the  16th  of  April,  1811,  it  does 
appear  that  he  was  then  dead ;  and  it  was  not  till  after  that  day,  that  the  examina- 
tions were  taken  of  the  witnesses  who  charge  Bhya  Ram*  Misser  with  having  em- 
ployed threats. 

The  advice  to  enter  into  a  compromise  rather  than  engage  in  litigation,  subject 
to  be  protracted  by  appeal,  not  only  to  the  Sudder  Dewanny  Adawlut,  but  to  Eng- 
land, could  not,  in  the  absence  of  fraudulent  intention,  be  deemed  a  ground  for 
impeaching  the  validity  of  the  Soluhnamah.  Indeed,  Doorgapersaud  himself,  the 
Vakeel  of  Sree  Narain  Rae,  states  in  his  evidence,  that  he  concurred  in  persuading 
his  Client,  upon  the  same  grounds,  to  accede  to  the  com-[249]-promi8e ;  and  his 
evidence  with  respect  to  fraud,  in  causing  the  Soluhnamah  to  be  executed,  is  con- 
fined to  the  persuasion  and  advice  in  which  he  himself  concurred. 

The  allegation  of  compulsion,  by  the  threats  of  Bhya  Ram  Misser,  brought  for- 
ward in  evidence  after  his  death,  cannot  countervail  the  solemn  and  unequivocal 
declaration  made  by  the  heirs  to  the  Judge  of  the  Court,  that  they  had  voluntarily 
entered  into  the  engagement,  that  they  were  satisfied,  and  had  agreed  of  their  free 
will  to  relinquish  a  moiety  of  the  property,  more  especially  when  it  is  recollected, 
that  they  were  not  taken  by  surprise,  having,  according  to  their  own  evidence, 
executed  the  instrument  after  the  respective  claims  of  the  parties  had  been  the 
subject  of  dispute. 

The  last  ground  of  objection  is,  that  the  heirs  have  given  up  a  moiety  of  their 
undoubted  right,  under  a  palpable  mistake,  of  which  it  is  contrary  to  the  principles 
of  equity  that  Bhya  Jha  should  be  allowed  to  take  advantage. 

To  judge  properly  of  this  objection,  we  must  look  at  the  circumstances  as  they 
stood  at  the  time  when  the  Soluhnamah  was  executed.  The  Appellants  are  not 
entitled  to  avail  themselves  of  all  the  light  which  subsequent  investigation  in  the 
course  of  the  suit  has  thrown  upon  their  claims.  If  the  nature  or  the  extent  of  the 
rights  of  the  respective  parties  could  be  considered  as  the  fair  subject  of  doubt  at 
the  date  of  the  deed,  and  if,  to  avoid  expense  and  delay  by  legal  inquiry,  they  agreed 
to  settle  the  contest  by  an  amicable  arrangement,  such  transaction  is  to  be  dis- 
turbed on  the  ground  of  the  inequality  of  benefit  which  either  party  may  eventually 
have  received  from  it. 
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[260]  It  has  ultimately  beeu  ascertained  that  the  Ranee,  without  the  authority 
of  the  Rajah,  her  Husband,  was  not 'entitled  to  make  an  adopted  heir  to  her  Hus- 
band's zemindary.  But  at  the  date  of  the  Soluhnamah,  even  this  point  does  not  seem 
to  have  been  taken  as  clearly  understood.  Sree  Narain  Rae  and  his  Brother  were 
related  to  the  late  Rajah  in  the  seventh  degree ;  and  Bhya  Jha  was  her  Cousin,  the 
Son  of  her  Uncle ;  and  not  only  do  they  in  the  Soluhnamah  say,  if  Bhya  Jha  was 
Khurta  Pootra  he  was  also  an  heir;  but  the  Judge  of  the  Zillah  Court  says, 
if  Bhya  Jha  was  really  Khurta  Pootra,  he  would  be  entitled  by  the  Shaster  to  the 
whole  estate,  real  and  personal.  It  appears  further,  that  besides  the  zemindary  of 
the  Rajah,  the  Ranee  died  possessed  of  a  very  large  zemindary  property,  part  of 
vhich  had  been  purchased  during  a  long  widowliood  of  nineteen  years.  Whether 
any,  and  what  part  of  such  zemindary  property  had  been  given  to  her  by  her  Hus- 
band, whether  any,  or  what  part  of  it  was  purchased  with  the  profits  of  her 
Husband's  zemindary,  or  any,  and  what  part  with  her  own  property,  is  quite  un- 
ascertained. Further  it  appears,  that  she  died  possessed  of  more  than  three  lacs  of 
rupees  in  personal  effects,  or  nearly  £30,000.  That  she  was  entitled  to  dispose  of 
her  separate  property  or  Stridhun,  consisting  of  whatever  was  given  to  her  by  her 
Husband,  or  her  Husband's  family,  or  any  part  of  her  own  family,  whether  moveable 
or  immoveable,  by  adopting  an  heir  of  her  own,  appears  to  have  been  suflSciently 
established ;  whether  she  was  authorized  to  dispose  of  landed  property,  purchased 
with  the  profits  of  her  Husband's  zemindary,  and  remaining  in  her  posBessiou  at  her 
death,  became  a  subject  of  discussion  in  the  [251]  Sudder  Dewanny  Adawlut ;  the 
result  of  which  discussion  appears  to  have  been  unfavourable  to  her  right;  but  it 
could  not  by  any  means  be  treated  from  the  commencement  of  the  adverse  claims  as 
a  matter  free  from  doubt ;  for  Mr.  Harrington,  in  his  minute  with  reference  to  the 
final  judgment  of  the  Sudder  Dewanny  Adawlut,  though  he  expresses  his  concurrence 
in  the  result  above  mentioned,  and  refers  to  the  Bewustas  of  the  Pundits  in  support 
of  it,  remarks  that  it  is  not  clearly  decided  by  the  authority  of  works  of  the  Mithila 
school,  to  which  this  family  belonged,  whether  any  moveable  property,  inherited  by 
a  Widow  from  her  Husband,  and  in  her  possession  at  the  time  of  her  death,  or  any 
money  or  other  property"  arising  from  the  product  of  the  landed  estate,  during  her 
pomession,  devolves,  on  her  death,  to  her  own  heir  or  to  the  heir  of  her  Husband. 

Under  all  these  circumstances,  the  true  amount  of  the  relative  rights  of  the 
htigant  parties  must  be  considered  as  having  been  doubtful,  whether  the  law  or  the 
fact  be  regarded.  The  uncertain  event  of  the  legal  part  of  the  case  may  be  inferred 
from  what  is  contained  in  the  minute  of  Mr.  Harrington  above  referred  to.  And 
it  is  justly  observed  by  Mr.  Stuart,  the  other  Judge,  that  even  after  all  the  inquiry 
which  had  taken  place,  the  rights  of  the  parties,  as  they  depended  on  facts,  remained 
80  doubtful,  that  they  would  even  then  afford  a  fair  and  equitable  basis  for  a 
compromise. 

Upon  the  whole,  therefore,their  Lordships  are  of  opinion,that  the  Appellants  have 
failed  to  establish  that  the  execution  of  the  Soluhnamah  was  obtained  by  fraudu- 
lent misrepresentation,  or  concealment,  or  the  execution  of  it  compelled  by  fear,  or 
that  the  agree-[252]-ment  at  the  time  when  it  was  entered  into  was  not  a  fair  subject 
of  compromise  of  disputed  and  doubtful  rights:  and,  consequently,  that  the  decree 
of  the  Sudder  Dewanny  Adawlut  ought  to  be  affirmed. 

That  Court,  though  it  affirmed  the  decree  of  the  Provincial  Court,  did  not  give 
the  costs  of  the  appeal,  because  a  full  opportunity  of  investigating  the  case  in  the 
Court  below  had  not  been  allowed.  But  a  very  full  investigation  of  the  case  took 
place  in  the  Sudder  Dewanny  Adawlut.  From  the  decree  of  that  Court  an  appeal 
was  made  to  the  King  in  Council,  and  in  consequence  of  the  Appellants  having 
omitted  to  appeal,  the  case  was  heard  ex-jxirte,  and  the  decree  affirmed.  The  Ap- 
pellants upon  a  special  application  to  His  Majesty  in  Council  were  allowed  to  restore 
the  appeal,  and  bring  on  the  case  for  hearing,  their  Lordships  being  of  opinion,  that 
instead  of  affirming  the  decree,  they  ought  to  have  dismissed  the  appeal.  The  case 
has  now  been  fully  considered,  and  the  judgment  being  in  favour  of  the  Respondent, 
affirming  the  determination  of  two  Courts  in  India,  as  well  as  the  former  deter- 
mination here,  their  Lordships  are  of  opinion  that  the  costs  of  the  appeal  ought  to 
be  paid  by  the  Appellants. 
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[S.C.  1  Moo.  P.C.  117.  Commented  on  and  approved  in  regard  to  review  of  judg- 
ments in  The  Singapore,  1866,  L.R.  1  P.C.  388:  Ex  parte  Kuto  Nauth  Roy, 
1869,  L.R.  2  P.C.  277 ;  6  Moo.  P.C.  (N.S.)  360 :  Maharajah  Pertab  Narain  Singh 
V.  Maharanee  Sttbhao  Koer,  1878,  L.R.  5  Ind.  App.  171 :  Venhata  Naratimha 
Appa  Row  V.  Cottrt  of  Wards,  1886,  11  A.C.  660;  L.R.  13  Ind.  App.  155: 
See  also  Keerut  Sing'v.  Koolahvl  Sing,  1839,  2  Moo.  Ind.  App.  341 ;  Bhugwan- 
deen  Doobey  v.  Myna  Baee,  1867,  11  Moo.  Ind.  App.  506.     See  next  case.] 


[263]  EAJUNDER  NARAIN  RAE  and  MOHAINDER  NARAIN  RAE,  the  two  sur- 
viving Sons  and  representatives  of  SREE  NARAIN  RAE,  deceased, — Ap- 
pellants; BIJAI  GOVIND  SING,  Son  and  representative  of  BHYA  JHA, 
deceased, — Respondent  *  [June  29,  and  July  5,  1839]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

The  admission  and  consent  of  a  Vakeel  made  with  due  authority,  will  bind  his 
Client,  though  not  present  at  the  time  of  making  it.  Where,  therefore,  an 
Order  was  made  for  the  payment  of  a  certain  sum,  being  the  moiety  of  the 
profits  of  an  estate  founded  on  the  amount  for  which  security  had  been  taken 
as  the  rental  of  the  zemindary  when  possession  was  given  up,  and  that  amount 
was  admitted  and  assented  to  by  the  Vakeel  in  Court,  and  the  Order  made 
accordingly, — held,  by  the  Judicial  Committee,  affirming  the  judgment  of 
the  Court  below,  that  such  consent  was  binding  on  the  Client  and  precluded 
him  from  afterwards  opening  the  account  [2  Moo.  Ind.  App.  259-60]. 

Interest  at  the  rate  of  one  per  cent,  per  mensem,  to  be  calculated  at  the  end  of 
each  year,  does  not  mean  compound  interest,  so  as  to  admit  of  interest  being 
charged  upon  the  rests,  but  interest  calculated  per  mensem,  but  payable  per 
annum  [2  Moo.  Ind.  App.  261-3]. 

The  question  raised  upon  this  appeal  respected  the  Wasilat  or  mesne  profits  of 
the  Zemindary  of  Havila  Poorneah,  the  subject  of  the  previous  case,  and  the  mode 
in  which  the  accounts  were  directed  to  be  taken  by  the  decree  giving  possession. 

By  the  decree  of  the  Sudder  Dewanny  Adawlut,  bearing  date  the  27th  of  July, 
1812,  confirming  the  decision  of  the  Provincial  Court  of  the  28th  of  July,  1809,  the 
Soluhnamah  was  declared  valid,  and  ordered  to  be  enforced. 

After  the  admission  of  the  appeal  from  these  de-[254]-crees  by  Sree  Narain  Bae 
to  the  King  in  Council,  the  Sudder  Dewanny  Adawlut,  on  the  16th  of  November, 
1812,  ordered  that  the  Zillah  Court,  before  giving  effect  to  the  decree,  should  require 
Bhya  Jha  to  give  security  before  he  was  let  into  possession  of  the  moiety  of  the 
zemindary.  This  was  accordingly  done,  and  he  entered  into  possession  of  his 
moiety  of  the  zemindary. 

On  the  18th  of  December,  1819,  an  Order  was  made  by  the  Court,  by  which  it 
was  ordered,  that  the  Sarrishtadar  and  Peishkar  (or  record-keeper  and  accountant) 
of  the  Court  should  make  an  account  of  what  the  Respondent  had  to  receive  with 
reference  to  one  moiety  or  portion  of  the  same,  of  Rs.  1,12,740  per  annum,  taking  it 
from  the  commencement  of  the  Appellant's  entry  into  the  possession  of  the  zemindary, 
to  the  end  of  the  Moolki  year  1215  (1809  a.d.),  with  interest  on  the  said  amount, 
making  the  calculation  at  the  end  of  each  year  up  to  the  date  of  the  decree  of  the 
Provincial  Court,  and  that  having  cast  up  together  the  principal  and  interest  of  the 
profits  up  to  the  date  of  the  decree  given  by  the  Provincial  Court,  they  should 

•Present: — Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and 
the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors, — Assessors,  Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Ent. 
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calculate  upon  the  whole  amount,  interest,  at  the  rate  of  1  rupee  per  centum  per 
mensem,  up  to  the  date  of  the  decree  of  the  Sudder  Dewanny  Adawlut. 

It  appeared,  that  the  Vakeel  for  the  Appellant  had,  on  the  case  coming  again 
before  the  Court,  agreed  in  the  name  of  his  Client  to  the  sum  calculated  as  the  UiCsne 
profits  of  the  zemindary,  though  he  at  the  same  time  objected  to  the  rate  of  interest. 

The  accounts  were  made  out  on  the  principle  directed  by  this  Order. 

By  an  Order  made  on  the  23rd  of  December,  1819,  in  compliance  with  the  prayer 
of  a  petition  to  that  [266]  purport,  the  Court  ordered  and  declared,  that  the  Respond- 
ent was  entitled  to  receive  interest  on  the  money  lodged  with  the  sureties  for  the 
first  year.  And  on  the  day  following,  in  the  same  month,  the  Court  further  ordered 
the  Respondent  to  be  paid  Rs.  15,469,  2a.  6g.  Ic,  being  interest  on  Rs.  1,13,746,  8a. 
and  lOg.,  half  of  Rs.  2,27,491,  la. 

On  the  3rd  of  January,  1820,  the  Court  ordered  the  Appellants  to  pay  the  Vakeel 
double  fees. 

Sree  Narain  Rae,  on  the  22nd  of  March,  of  the  same  year,  presented  a  petition 
complaining  of  the  manner  in  which  the  Wasilat  account  had  been  taken,  and  the 
several  Orders  already  referred  to:  these  objections  were  however  overruled,  and 
the  Court  rejected  the  petition. 

From  these  several  Orders  the  Appellants  appealed  to  His  Majesty  in  Council. 

Sir  Charles  Wetherell,  Q.C.,  and  Mr.  J.  Stuart,  for  the  Appellants. — ^The  sum  the 
Appellants  have  been  called  upon  to  pay  is  calculated  on  an  hypothetical  account  of 
the  mesne  profits  of  the  zemindary :  the  Court  below,  instead  of  ascertaining  or 
having  an  account  taken  of  the  amount  of  rents  and  profits  actually  received, 
in  respect  of  the  zemindary,  has  charged  the  Appellants  with  the  amount  for  which 
security  had  been  given  when  their  ancestor,  Sree  Narain  Rae,  was  let  into  posses- 
sion, which  was  a  mere  estimated  amount,  and  there  is  no  evidence  that  the  actual 
produce  was  so  great ;  the  Court  has  charged  the  Appellants  with  interest  on  that 
•um. 

There  is  no  agreement  which  binds  the  Appellants  [256]  to  pay  the  amount  thus 
calculated :  they  have  not  bound  themselves  to  more  than  they  would  here  in  England : 
in  a  Court  of  Equity  here  they  could  not  have  been  called  upon  to  account  for  more 
than  such  sums  as  they  might  have  with  due  diligence  received,  all  just  allowances 
being  made,  according  to  the  circumstances  of  the  case.  But  the  Court  will  not 
decree  the  payment  of  the  sums  received  by  the  parties  in  possession  unless  the 
rental  is  ascertained.  It  cannot  be  said  that  the  acquiescence  of  the  Vakeel  to  the 
wasilat  is  binding  on  the  Appellants.  If  an  Attorney  here  admits  a  rental  by 
mistake,  the  Court  will  correct  it.  Moseley's  case  (cited  in  CecU  v.  Salishiury,  2  Vern. 
224).  An  agreement  of  this  kind  is  of  so  unusual  and  extraordinary  character,  as 
to  bind  a  man  to  admit,  as  the  basis,  a  certain  amount  of  rent,  that  this  Court  will 
look  with  suspicion  into  the  agreement,  whether  there  is  a  different  practice  from 
ours  in  India  or  not.  Such  an  agreement  here,  by  a  Solicitor,  would  not  be  upheld 
for  a  single  moment;  it  is  too  improvident.  There  is  a  great  difference  in  this 
from  an  agreement  in  taking  an  account  in  the  Masters'  Office.  It  is  clear,  in  this 
case,  it  cannot  be  binding ;  the  acquiescence  of  the  Vakeel  to  the  wasilat  was  not 
within  the  scope  of  his  authority,  and  therefore  null. 

The  next  objection  the  Appellants  raise  is  to  the  rate  of  interest:  the  Court 
below  has  allowed  interest  upon  interest,  or  compound  interest ;  the  Appellants  have 
been  charged  with  compound  interest  to  an  enormous  amount,  contrary  to  the  prin- 
ciple established  by  the  authorities  as  to  the  mode  of  taking  accounts  of  mesne 
profits ;  they  have  been  charged  with  interest  on  sums  which  were  not  in  the  hands 
of  Sree  Narain  [267]  Rae,  their  ancestor^  or  in  any  manner  employed  for  his  use, 
but  had  been  paid  into  Court,  and  were  actually  in  the  hands  of  the  Court  during 
the  period  for  which  interest  is  charged. 

By  the  Order  of  the  3rd  of  January,  1820,  the  Appellants  are  charged  with 
double  fees  to  the  Vakeels  employed  in  the  case :  this  was  totally  uncalled  for,  and 
very  oppressive  on  them,  and  we  trust  your  Lordships  will  give  relief  on  all  the  points 
urged  on  behalf  of  the  Appellants. 

Mr.  Serjeant  Spankie,  and  Mr.  Stinton,  for  the  Respondents. — With  respect  to 
the  point  now  raised  for  the  first  time  by  the  Appellants,  to  the  calculated  amount  of 
the  mesne  profits  of  the  zemindary,  it  is  clear  this  Court  will  not  interfere.  An 
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admiasion  made  by  the  Vakeel  of  the  Appellants  to  the  wasilat  is  binding  on  his 
Client,  and  cannot  afterwards  be  impeached.  The  Vakeel  may  have  exceeded  his 
authority  as  to  what  be  admitted,  but  his  evidence  would  not  enure  as  an  adit^ission. 
It  is  a  clear  principle,  recognized  in  Courts  of  Equity,  that  consent  by  Counsel  in 
Court  is  binding  on  his  Client,  even  if  he  had  no  instructions  to  consent.  Femival 
Y.  Bogle  (4  Russ.  142).  If  a  Counsel  considers  himself  authorized,  and  consents,  the 
Court  will  act  upon  it,  and  his  Client  is  bound  by  it.  Mole  v.  Smith  (1  Jac.  and  Wal. 
673). 

The  question  of  interest  cannot  now  be  raised :  it  is  allowed  by  the  two  Native 
Courts  in  India,  under  the  authority  of  the  Bengal  Regulation  XIII.  of  1796,  sec.  3, 
and  their  concurrent  decisions  have  been  confirmed  by  your  Lordships  in  Council : 
it  is  [258]  obvious,  therefore,  the  question  cannot  be  again  opened. 

The  allowance  of  double  fees  to  the  Vakeels  engaged  in  the  cause  was  in  the 
discretion  of  the  Court  below,  and  ought  not  to  be  questioned. 

Lord  Brougham  (July  5,  1839). — The  first  question  for  their  Lordships'  con- 
sideration is,  as  to  the  manner  of  taking  the  accounts,  and  whether  the  liability  to 
pay  according  to  a  certain  scale  was  admitted  in  a  competent  manner.  The  Appel- 
lant's Vakeel  is  examined,  and  we  find  in  his  evidence,  that  he  admitted  the  amount 
stated  for  principal,  but  objected  only  to  the  interest.  He  states  as  follows :  "  Under 
these  circumstances,  I  observed  that  before  then,  often  had  mention  been  made  before 
Mr.  John  Herbert  Harrington,  the  former  Chief  Justice  of  the  Court,  of  a  settlement 
of  the  wasilat  accounts,  but  the  Respondent's  Mooktar  always  said  that  he  would 
elicit  the  wasilat  on  the  gross  collections,  and  the  Appellant  always  objected,  by 
saying  that  a  wasilat  could  not  be  made  item  by  item,  because  the  estate  had  been 
given  out  in  farm,  and  that  by  such  farming  out,  the  sum  of  Rs.  1,12,740  7a.,  being 
profits,  was  forthcoming  with  the  sureties  on  account  of  four  years,  after  paying 
the  public  revenues.  That  from  the  year  1216  to  1219,  deposits  had  been  made  at 
the  above  rate.  That  how  could  he  account  to  Respondents  item  by  item,  and  strike 
a  balance :  in  fact,  the  Appellant  has  set  forth  this  plea  in  his  petitions,  which  are  in 
existence  among  the  records.  Hence  when  the  said  Third  Judge  made  the  sugges- 
tion upon  the  ground  that  the  said  amount  had  been  deposited  in  the  Treasury,  it 
was  not  equitable  that  the  Appellant  should  [269]  oppose  objections  to  the  measure, 
on  which  account  I  admitted  it.  No  letter  came  to  m«  from  Rajah  Sree  Narain  Rae, 
giving  instructions  for  our  admission  of  the  wasilat,  nor  did  the  Appellant's 
Mooktar  object  to  it,  but  merely  objected  to  the  interest.  My  colleague,  Suddanund 
Pundit,  also  objected  to  the  interest.  After  this,  Shykh  Fyazat,  Appellant's  Mooktar, 
brought  a  petition  for  the  purpose  of  its  being  laid  before  the  Court,  bearing  the 
Appellant's  seal.  I  do  not  know  whether  at  that  time  Suddanund  Pundit  was  in 
attendance  in  Court  or  not,  but  I  filed  the  petition,  putting  to  it  merely  my  signature. 
In  this  Sree  Narain  Rae  made  no  objection  to  the  sum  of  Rs.  1,12,740,  7a.,  but  he 
objected  to  the  interest  and  to  the  paying  over  the  wasilat  amount  to  the  Respondent, 
although  good  and  suflBcient  sectirity  had  been  taken.  At  length  the  Judge  of  the 
Court  fixed  the  interest  at  twelve  anas  per  cent.  The  petition  which  has  now  been 
presented  to  the  Court,  containing  objections  to  the  wasilat,  is  in  opposition  to  the 
Durkhast,  which  was  presented  on  the  3rd  of  January  of  the  present  year."  That 
petition  was  not  produced,  and  doubts  as  to  the  evidence  of  the  Vakeel  have  been 
thrown  out  in  argument,  with  respect  to  the  sums  for  which  he  consented  to  be 
charged.  It  appears  upon  principle  to  be  correct,  otherwise  it  would  not  be  safe  to 
see  any  Agent  or  Counsel,  without  letting  the  parties  themselves  appear  in  the  most 
trifling  matter.  The  Court  must  in  all  such  cases  see  the  parties  themselves,  if  they 
are  not  to  be  bound  by  their  Agents.  The  Vakeel  here  set  up  another  scale,  and  we 
do  not  state  it  was  our  opinion  that  a  case  might  not  be  made  out,  that  the  admission 
of  the  Vakeel  was  not  made  with  due  authority ;  but  here  [!260]  there  was  no  reason 
to  doubt  that  he  had  the  authority  of  his  Client.  We  have  not  the  petition,  but  we 
have  the  statement  of  the  party  filing  it.  Upon  the  whole,  we  are  of  opinion,  that 
there  is  no  ground  for  disputing  the  accuracy  of  the  judgment  of  the  Court  below 
upon  the  first  point. 

The  next  question  is,  whether,  looking  at  all  the  accounts,  the  sum  of  Rs.  1,12  740 
is  not  to  be  taken  as  the  net  profits,  in  contradistinction  to  the  gross  profits      Upon 
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that  point  it  is  unnecessary  to  say  more  than  that  this  Court  does  not  see  any  reason 
for  altering  the  decision. 

The  next  point  is  with  respect  to  the  double  fees  stated  to  be  paid  to  the  Vakeels 
employed  in  the  case:  their  Lordships  do  not  see  any  ground  for  altering  the 
decision  of  the  Court  below  in  that  respect.  It  is  a  charge  which  the  Court  would  be 
disposed  to  support  rather  than  to  alter,  for  this  reason,  that  it  could  not  be  made 
the  sole  and  substantive  ground  of  appeal  itself,  because  it  comes  under  the  head  of 
costs ;  undoubtedly,  if  there  is  a  good  ground  of  appeal  independently  of  that  point, 
the  Court  will  take  it  into  consideration ;  it  is  part  of  the  costs  of  defending  the 
title  in  fact.  The  only  question  that  remains  to  be  disposed  of,  is  respecting  the 
compound  interest ;  and  here  their  Lordships  do  not  entertain  the  same  opinion  as 
the  Court  below.  First  it  is  said  by  the  Respondent  that  this  was  disposed  of  by  the 
Court  in  India,  confirmed  by  the  irreversible  decision  of  the  King  in  Council.  But 
when  we  look  at  the  words,  what  is  the  interest?  It  is  "  interest  at  the  rate  of  12 
per  cent,  per  annum."  We  do  not  think  that  the  Court  has  any  ground  for  main- 
taining that  there  was  a  right  to  charge  interest  upon  the  Respondents,  [261]  and  it 
comes  simply  to  this :  in  this  Country  interest  is  paid  half-yearly  or  yearly,  but  in 
India  it  is  customary  to  pay  the  interest  at  the  end  of  each  month,  at  the  rate  of  one 
per  cent,  per  month,  and  the  words  might  mean  to  exclude  what  is  otherwise  generally 
meant,  the  payment  of  interest  monthly :  the  Court  decrees  the  payment  yearly. 

With  respect  to  the  Bengal  Regulation  XIII.  of  1796,  their  Lordships  think  that 
this  case  does  not  come  within  it.  This  is  an  appeal  from  the  Zillah  to  the  Sudder 
Dewanny  Court :  whereas  the  Regulation  XIII.  of  1796  is  to  prevent  litigious  appeals 
from  the  Zillah  to  the  Provincial  Court,  but  only  litigious  appeals.  Now,  this 
certainly  was  not  so  considered  by  the  Court,  and  if  it  should  be  said  that  they  had 
a  right,  by  way  of  fine,  to  give  compound  interest,  or  by  way  of  costs,  it  is  quite  clear 
that  is  not  the  right  construction ;  for  if  the  Court  meant  to  avail  itself  of  the  power 
of  the  Regulation,  it  would  do  it  in  the  words  of  the  Regulation,  and  it  would  be  a 
decree  for  compound  interest,  and  not  as  imposing  a  fine  or  mulct.  Their  Lord- 
ships do  not  think  upon  either  of  these  grounds  the  Order  of  the  Court  below  is  right; 

The  question  is  not  between  the  payment  of  interest  between  1804  and  1809 ^that 

is  disposed  of  finally  by  the  decree  now  affirmed ;  nor  is  it  a  question  with  respect 
to  the  payment  between  1809  and  1812 — ^that  is  part  of  the  same  decree.  But  the 
question  is,  as  to  the  accumulating  interest  between  1809  and  1812,  which  is 
interest  upon  interest.  The  sum  set  forth,  Rs.  10,360,  is  simple  interest  upon 
Rs.  15,501,  from  1804  to  1809,  and  that  not  being  disputed,  that  10,360  rupees  is 
made  principal,  and  ordered  by  the  Court  to  bear  interest  from  1809  to  1812.  That 
is  [2ffi]  the  only  matter  in  dispute,  whether  that  which  is  interest  from  1804  to 
1809  shall  bear  interest  from  1809  to  1812.  We  do  not  understand  that  there  is 
any  dispute  about  the  interest  between  1804  and  1809,  The  ground  of  the  decree 
of  1819  is,  that  there  was  interest  given  on  capital  from  1804  to  1809,  upon  which 
they  proceed  to  operate  and  give  compound  interest,  that  is  to  say,  to  make  a  rest  at 
1809,  and  give  interest  from  1809  to  1812. 

Their  Lordships  understand  that  the  difference  between  the  parties,  as  stated 
at  the  Bar,  is  this,  though  it  has  not  been  argued  precisely  in  this  form';  that  true 
It  18  that  the  Appellants  were  bound  to  pay  simple  interest  from  1804  to  1809  upon 
Rs.  15,000,  carrying  on  the  first  interest  from  1804  to  1809;  that  from  1809  to 
181?  they  are  not  bound  to  pay  compound  interest  upon  the  prior  sums,  that  is  to 
say,  tiiey  are  not  bound  to  pay  simple  interest  upon  the  Rs.  10,360,  the  whole  amount 
of  the  sum  due.  Now,  for  the  reasons  I  have  stated,  as  well  as  the  forms  in  Regula- 
tion Xni.  of  1796,  the  amount  of  1812  and  1819  being  res  judicata,  the  only  ground 
that  could  have  entitled  the  Court  below,  in  the  decree  of  December,  1819  to  have 
made  a  rest,  would  have  been  the  conduct  of  the  parties ;  but  their  Lordships  not 
toding  there  is  any  such  ground,  and  not  being  at  all  aware  of  any  reason  why 'they 
should  lean  in  this  case  to  compound  interest  in  the  shape  of  rests,  are  of  opinion 
as  far  as  this  goes,  that  the  decision  of  the  Court  below  must  be  reversed  —the  con- 
sequence of  which  wiU  be,  that  interest  down  to  1812  must  be  allowed  from  the  end 
of  each  year  simply  upon  the  capital  or  principal,  without  any  interest  being  added 
at  the  beginning  of  each  year  All  will  be  allowed  [263]  down  to  the  datlof  the 
decree  of  the  27th  of  July,  1812,  cutting  off  all  accumulation  and  all  the  difference 
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betwerai  simple  interest  upon  the  original  sum  and  compound  interest.  With  this 
alteration,  the  decree  of  the  Court  below  will  be  in  all  other  particulars  affirmed, 
both  as  to  the  costs  and  as  to  the  main  ground  of  the  appeal ;  and  as  there  is  a  suffi- 
cient difference  between  the  decree  below  and  the  decree  here  it  will  be  affirmed 
without  costs. 


JAMES  CLARK,  Assignee  of  THOMAS  SHEPHERD,  a  Bankrupt,— Appelhnt ; 
BABOO  ROUPLAUL  iiVLUCK,— Respondent ;  and  by  revivor  between 
JAMES  CLARK,— Appellant;  SREE  MUTTY  DOORGAMONEY  DOSSEE, 
Executrix;  PRAWNKISSEN  MULLICK,  and  SREEKISSEN  MULLICK,  Exe- 
cutors of  BABOO  ROUPLAUL  MULLICK,  deceAsed.—BespcmdetUt  *  [July  6, 
1839,  and  Dec.  9  and  II,  1840]. 

On  appeal  from  the  Supreme  Cou/rt  at  Fort  William,  in  Bengal. 

Assumpsit  by  the  surviving  Assignee  of  a  Bankrupt  under  an  English  Com- 
mission, against  a  Debtor,  a  native  of  India,  and  resident  within  the  juris- 
diction of  the  Supreme  Court  of  Calcutta.  Plea,  that  the  Defendant  had  not 
undertaken  or  promised  in  the  manner  or  form  as  the  FJaintifi,  Assignee  as 
aforesaid,  had  complained  against  him.  Two  days  after  issue  joined  the 
Defendant  gave  notice  that  he  intended  to  dispute  the  trading,  petitioning 
Creditor's  debt,  and  bankruptcy.  At  the  trial,  copies  of  the  proceedings 
in  the  Bankruptcy  Court,  the  Commission,  Adjudication  and  Assign- 
ment to  the  Plaintiff,  and  his  co-assignee,  which  purported  to  be 
certified  by  the  Clerk  of  the  Enrolments,  and  to  be  under  the  seal 
of  the  Court  of  Bankruptcy  in  England  pursuant  to  the  2nd  and 
3rd  Will.  lY.  c.  114,  s.  9,  were  given  in  evidence;  i>ut  no  proof 
was  given  that  these  copies  were  authentic,  nor  was  the  seal 
proved  to  be  that  of  the  Court  of  Bankruptcy  in  England.  A  verdict  was 
given  for  the  Plaintiff,  liberty  being  reserved  for  the  Defendant  to  move  for 
a  nonsuit.  A  rule  nisi  was  afterwards  granted,  and  after  argument  made 
absolute,  and  the  verdict  set  aside,  and  judgment  of  nonsuit  entered  for 
the  Defendant,  on  the  grounds  that  there  was  no  evidence  of  an  Act  of 
Bankruptcy,  of  trading  subsequent  to  the  passing  of  the  6th  Geo.  IV. 
c.  16,  and  that  neither  that  Act,  nor  the  2nd  and  3rd  Will.  lY.  c.  114,  ex- 
tended to  India : — ^held,  on  appeal,  affirming  the  judgment  of  the  Court 
below, — 

1.  That  the  plea  of  non  mturwpBit  put  the  Bankruptcy  and  Assignment  at  issue 

sufficiently  without  any  notice  [2  Moo.  Ind.  App.  289]. 

2.  That  the  form  of  the  plea  "  Assignee  as  aforesaid  "  was  not  an  admission  of 

the  Plaintiff's  title  as  Assignee  of  the  Bankrupt,  but  only  used  in  reference  to 
the  description  the  Plaintiff  had  given  of  himself  in  the  declaration  [2  Moo. 
Ind.  App.  289]. 

3.  That  the  Statutes,  6th  Geo.  lY.  c.  16,  and  the  2nd  and  3rd  Will.  lY.  c.  114,  made 

to  facilitate  the  proof  of  Bankruptcy  and  Assignment  in  England,  did  not 
extend  to  the  Courts  in  India,  and  that  in  those  Courts  such  evidence  of  ths 
Bankruptcy  must  be  given,  as  would  have  been  required  to  prove  the  fact  if 
no  Statutory  regulations  had  been  made  [2  Moo.  Ind.  App.  290-2]. 
Where,  by  the  custom  in  India,  the  Respondent  (being  a  Hindoo  woman  of  rank) 
could  not  be  personally  served  with  an  Order  of  revivor,  the  Judicial  Com- 
mittee allowed  service  to  be  substituted  on  her  Dewan,  or  chief  servant  [2 
Moo.  Ind.  App.  268]. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors, — ^Assessors,  Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Knt. 
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Baboo  Bouplaul  Mullick,  a  native  Merchant,  resident  at  Calcutta,  within  the 
jurisdiction  of  [264]  the  Supreme  Court,  on  the  Slst  of  May,  1825,  made  five  pro- 
misaory  notes  in  favour  of  Thomas  Shepherd,  each  for  the  sum  of  S.R.  3812,  12a.» 
with  interest  at  3  per  cent,  and  payable  at  three,  four,  five,  six,  and  seven  years  after 
their  respective  dates. 

On  the  4th  of  July,  1826,  a  Commission  of  Bankruptcy,  under  the  Great  Seal  of 
Great  Britain,  was  issued  against  Shepherd,  under  which  he  was  duly  declared  a 
Bankrupt ;  and  Andrew  John  Nash  and  Thomas  Wyatt  were  chosen  Assignees  of  his 
estate  and  effects,  the  usual  assignment  being  executed  to  them  by  the  Conmiis- 
■ioners. 

On  the  18th  of  January,  1829,  Nash  died,  leaving  [266]  Wyatt,  his  co-assignee, 
■urviving;  and  on  the  23rd  of  March,  in  the  same  year,  Wyatt,  as  such  surviving 
Assignee,  sent  out  a  power  of  attorney  to  his  Agents,  William  Bruce,  John  Allen, 
and  Henry  Thomas  Poode,  authorizing  them  to  obtain  possession  of  the  five  pro- 
missory notes,  which  were  then  in  the  hands  of  Richard  Marnell,  the  Bankrupt's 
Agent  at  Calcutta;  and  to  demand  payment  thereof,  and  in  default  of  payment,  to 
sue  for  and  recover  the  amount  from  Mullick. 

By  virtue  of  this  power,  Messrs.  Bruce  and  Co.  obtained  possession  of  the  notes, 
and  demanded  payment  from  Mullick,  who  having  refused,  Bruce  and  Co.  brought 
an  action  of  AJssumpsit  in  the  Supreme  Court  at  Fort  William,  in  the  name  of 
Wyatt,  as  the  surviving  Assignee,  against  Mullick. 

In  this  action,  the  Plaintiff  declared  in  his  character  of  surviving  Assignee  of 
Thomas  Shepherd,  the  Bankrupt;  and  the  Defendant  (the  original  Respondent) 
pleaded  thereto,  that  he  did  not  undertake  or  promise  in  the  manner  and  form, 
"  as  the  said  Thomas  Wyatt,  Assignee  as  aforesaid,  had  above  thereof  complained 
against  him,  and  of  this,"  etc. 

Two  days  after  pleading  the  above  plea,  the  Defendant  gave  the  Plaintiff  notice 
in  writing,  that  he  intended  to  dispute  the  trading,  petitioning  Creditor's  debt, 
and  the  act  of  bankruptcy. 

Upon  this  plea  issue  was  joined,  and  on  the  26th  of  June,  1833,  the  cause  oame 
on  for  trial  before  Sir  John  Franks  and  Sir  Edward  Ryan.  On  the  part  of  the 
Plaintiff,  the  Defendant's  signature  to  the  five  promissory  notes  was  duly  proved, 
as  was  also  the  death  of  Nash,  the  deceased  Assignee;  and  the  Plaintiff  also  gave 
in  evidence  copies  of  the  Commission  of  [266]  Bankruptcy,  issued  against  Shepherd, 
and  of  the  depositions  of  the  petitioning  Creditor's  debt,  the  trading,  and  the  act  of 
bankruptcy,  and  of  the  Commissioner's  adjudication,  and  the  assignment  from  the 
Commissioners  to  the  Assignees;  all  which  copies  purported  to  be  certified  by 
Thomas  Church,  the  Clerk  of  Enrolments  in  Bankruptcy,  and  to  be  under  the  seal 
of  the  Court  of  Bankruptcy,  pursuant  to  the  provisions  of  the  2nd  and  3rd  Will.  lY. 
c  114,  8.  9. 

No  evidence  was  tendered  as  to  the  authenticity  of  the  above  papers  or  of  the 
•eal  or  certificate  or  of  the  place  from  whence  they  respectively  came,  except  that 
it  was  proved  by  Mr.  Judge,  the  Plaintiff's  Attorney,  that  he  received  them  with  a 
Irtter  and  an  Act  of  Parliament,  about  the  end  of  March  then  last  past,  from 
Messrs.  Vandercom  and  Co.,  Solicitors,  resident  in  London.  The  Counsel  for  the 
Defendant  objected  to  the  reception  in  evidence  of  these  several  papers  on  the 
following  grounds, — first,  that  even  if  properly  authenticated,  they  were  not  re- 
ceivable in  evidence,  inasmuch  as  the  Statute,  6th  Geo.  IV.  c.  16,  and  the  Statute, 
2nd  and  3rd  Will  IV.  c.  114,  did  not  extend  to  govern  the  rules  of  evidence  in  the 
Supreme  Court  in  Calcutta;  secondly,  that  the  several  papers  were  not  properly 
authenticated;  and,  thirdly,  that  in  order  to  render  the  depositions  admissible  in 
evidence,  if  receivable  at  all,  it  should  have  been  proved  that  the  Deponents  were 
dead.  'The  Court,  however  overruled  the  objections,  and  the  several  papers  were 
produced  and  read  in  evidence,  and  a  verdict  was  passed  for  the  Plaintiff  for 
Bs.  19,064  12a.  (the  amount  of  the  five  notes,  with  interest,  at  3  per  cent.),  liberty 
being  reserved  to  the  Defendant  tu  move  to  enter  a  nonsuit. 

b  the  following  term,  the  Defendant  obtained  a  [267]  rule  nisi,  calling  on  the 
Plaintiff  to  show  cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered,  on  the  ground  that  the  verdict  was  contrary  to  evidence; — that  evidence 
was  admitted  which  was  not  legal  evidence; — that  there  was  no  evidence  of  the 
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Bankruptcy; — that  there  was  no  legal  evidence  of  any  act  of  trading  after  the 
period  when  the  6th  Geo.  IV.  c.  16,  came  into  operation; — that  the  trading,  since 
the  let  September,  1825,  was  expressly  negatived; — and  that  the  6th  Geo.  IV.  c. 
16,  was  a  local  Act,  and  not  in  force  in  India. 

On  the  27th  of  January,  1834,  the  rule  came  on  for  argument  before  Sir  John 
.  Franks  and  Sir  John  Peter  Grant,  when  the  Court  took  time  to  consider  their 
judgment;  and  on  the  6th  of  February  following  judgment  was  given,  making  the 
rule  absolute  for  setting  aside  the  verdict,  and  entering  judgment  of  nonsuit  with 
costs  of  the  cause,  together  with  costs  of  the  rule;  on  the  grounds  stated  in  the 
rule  nisi. 

Against  this  judgment  the  Plaintiff  obtained  leave  to  appeal  to  His  late  Majesty 
in  Council;  but  before  the  transcript  of  the  proceedings  reached  England,  Wyatt 
died. 

On  the  16th  of  March,  1836,  the  present  Appellant  was  appointed  Official  Assignee 
of  the  Bankrupt  Shepherd's  estate  and  efiects ;  and  thereupon,  as  such  Assignee,  he 
presented  his  petition  to  revive  the  appeal,  which  by  an  Order  of  His  late  Majesty 
of  the  8th  of  June,  1838,  was  duly  allowed. 

Pending  these  proceedings,  and  on  the  2nd  of  July,  1837,  the  original  Respondent, 
Baboo  Rouplaul  Mullick,  died,  having  duly  made  and  published  his  last  Will  and 
Testament,  and  .thereof  appointed  the  three  [268]  present  Respondents,  Sree  Mutty 
Doorgamoney  Dosse,  his  Widow,  Prawnkissen  Mullick,  and  Sreekissen  Mullick,  his 
Sons,  Executrix  and  Executors,  who  proved  the  same. 

By  an  Order  of  Her  Majesty  in  Council  of  the  10th  January,  1839,  the  appeal 
was  ordered  to  be  revived  against  these  Respondents. 

The  Respondents,  Prawnkissen  Mullick,  and  Sreekissen  Mullick,  were  personally 
served  with  the  above  Order  of  revivor;  but  the  other  Respondent,  Sree  Mutty 
Doorgamoney  Dosse,  the  Executrix,  being  a  Hindoo  woman  of  rank,  service  upon 
her  personally  could  not  be  effected :  in  consequence  of  which 

(July  5,  1839  *)  Mr.  Edmund  F.  Moore,  for  the  Appellant,  moved,  on  affidavit 
of  that  fact,  for  leave  to  substitute  service  of  the  Order  of  Revivor  on  the  Dewan, 
or  chief  servant  of  the  Respondent,  Sree  Mutty  Doorgamoney  Dosse,  in  support  of 
which  application  he  referred  to  Bengal  Regulation  III.  of  1803,  sec.  15,  and  the 
Statute,  2l8t  Geo.  III.  c.  70,  sec.  17. 

The  Judicial  Committee  granted  the  application,  and  an  Order  was  made  for 
substitutional  service,  in  accordance  with  the  terms  of  sec.  15  of  Regulation  III. 
of  1803. 

The  Respondents  having  appeared,  the  appeal  came  on  for  hearing. 

[269]  Sir  William  FoUett,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Appellant. — 
This  case  is  of  the  first  importance,  and  must  be  determined  with  reference  to  the 
comity  of  nations,  and  the  principles  of  the  Civil  and  Municipal  Lraw. 

By  the  Civil  Law,  moveables,  which  include  actions  and  debts,  follow  the  person, 
and  are  consequently  governed  by  the  law  of  the  domicile  (Livermore's  Diss.  162, 
251),  which  determines  the  validity  of  their  transfer.  The  only  exception  is  where 
there  is  some  positive  customary  law,  providing  for  the  particular  species  of 
property,  or  giving  it  an  implied  locality  (Story's  Comm.  on  the  Conf.  of  Laws, 
§  404,  3  Burge's  Comm.  on  Col.  and  For.  Law,  906).  Upon  this  principle,  one  in- 
dependent State  will,  by  the  comity  of  nations,  give  effect  to  the  laws  and  judicial 
acts  of  another  (Henry  on  Foreign  Law  and  Bankruptcy,  4).  These  are  personal, 
real,  or  mixed.  Of  those  that  are  personal,  concerning  the  application  of  which 
our  inquiry  will  be  presently,  they  are  particular  or  universal,  i.e.,  such  as  are 
purely  political  and  distinctive,  or  such  as  take  effect  at  birth,  or  at  an  indefinite 
period,  as  from  marriage,  by  Letters  Patent,  or  by  a  judgment  or  decree  of  a 
competent  Court;  the  latter  follow  the  law  of  domicile,  and  are  recognized  and 
admitted  by  every  civilized  State  (lb.  4  and  5). 

The  statement  of  these  general  principles  is  necessary  for  the  argument  we 

*  Present:  Members  of  the  Judicial  Committee — Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors, — Assessors,  Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Knt. 
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ratmiit,  for  it  is  upon  their  due  application  that  we  maintain  the  judgment  of  the 
Court  below  to  have  been  erroneous.  As  far  as  we  can  arrive  at  the  reason  of  that 
judgment,  the  Supreme  C!ourt  appears  to  have  founded  its  decision  upon  two 
grounds:  first,  that  the  Bankrupt  Laws,  as  [270]  a  Code,  were  not  applicable  to 
India,  so  as  to  carry  the  Statutes  regulating  the  rules  of  evidence  as  to  proof  of  the 
petitioning  Creditor's  debt,  and  other  matters,  into  operation  there;  and,  secondly, 
that  the  requisites  of  the  Statutes  themselves  had  not  been  complied  with.  If  the 
first  objection  is  tenable,  all  inquiry  into  the  second  is  immaterial :  but  if  the  Court 
below  were  wrong  in  repudiating  the  Bankrupt  Laws  as  a  Code,  and  rejecting  the 
Statutes  as  forming  part  of  that  Code,  then  it  will  be  necessary  to  show  that  the  pro- 
visions of  the  Statutes  have  been  complied  with,  and  that  our  title  as  Assignees  was 
perfected  under  them. 

Before  the  Statute,  Ist  and  2nd  Will.  IV.  c.  66,  the  Assignees  derived  their  title 
by  virtue  of  the  assignment ;  until  that  was  completed,  they  had  no  interest  in  the 
Bankrupt's  estate :  but  now,  by  sec.  25  of  that  Statute,  the  personal  estate  and  effects, 
and  the  real  estate  of  the  Bankrupt,  become  vested  in  the  Assignees  by  virtue  of 
their  appointment.  It  is  not  necessary  to  inquire  into  the  manner  in  which  the 
appointment  is  to  be  made,  it  is  sufBcient  to  observe,  that  it  is  a  solemn  act,  con- 
firmed and  established  by  the  Commissioners,  and  as  such  is  an  adjudication  by 
a  competent  Court,  which  cannot  be  questioned  or  inquired  into  by  any  other  than  the 
Court  of  appeal.  The  affirmative  of  the  proposition  we  contend  for  must,  we  admit, 
depend  upon  the  general  recognition  of  the  Bankrupt  Laws  of  other  Countries  in 
our  own  Courts,  as  well  as  of  our  own  in  Foreign  Countries.  For  this  purpose  it 
will  be  necessary  to  examine,  in  the  first  instance,  the  cases  in  which  the  Bankrupt 
Laws  of  other  Countries  have  been  held  binding  in  our  own  Courts. 

[271]  It  is  well  known  that  the  question  of  the  recognition  of  Foreign  Bankrupt 
Laws  was,  for  a  long  time,  a  mooted  point.  Sir  Joseph  JekyI,  Lord  Raymond,  and 
Lord  Talbot,  all  gave  opinions,  when  at  the  Bar,  against  their  admission ;  but  Lord 
Talbot  afterwards  held,  that  though  the  Statutes  of  Bankruptcy  did  not  extend  to  the 
Colonies,  yet  that  the  personal  property  of  an  English  Bankrupt  in  the  Plantations 
passed  to  his  Assignees,  Cleve  v.  MiMt  (Cooke's  Bankrupt  Laws,  297).  This  was  the 
first  step ;  and  the  principle  was  more  fully  acknowledged  and  acted  on  by  Lord 
Hardwicke,  in  Mackinto$h  v.  Ogilvie  (3  Swan.  365),  where  a  Creditor,  a  Bankrupt 
residing  in  England,  having  upon  sentence  obtained  subsequent  to  the  bankruptcy, 
proceeded  by  process  from  the  Court  in  Scotland  to  recover  sums  due  to  the  Bank- 
rupt's estate  there,  to  an  amount  much  beyond  his  own  debt,  was,  upon  evidence  of 
his  intention  to  quit  the  Kingdom,  restrained  by  a  writ  of  ne  exeat  regno.  In 
1762,  a  case  was  determined  before  the  Privy  Council,  Aitigneet  of  Buchanan  and 
Hamilton  v.  Hudson  and  others  (3  Burg.'s  Comm.  on  Col.  and  For.  Law,  910),  upon 
appeal  from  the  Court  of  Chancery  in  Virginia,  whereby  the  rights  of  the  Assignees 
to  the  Bankrupt's  effects  in  Virginia,  in  the  hands  of  the  Executors  of  certain 
legatees  for  whom  the  Bankrupt  was  a  Trustee,  was  established,  and  the  operation  of 
our  Bankrupt  Laws  on  property  situate  in  another  Country  was  fully  established, 
Solomon*  v.  Rost,  in  1764,  and  Jollet  v.  Deponthieu,  in  1769  (1  H.  Bl.  131,  note  (e), 
Ed.  by  Meymot,  1837),  were  cases  in  which  the  Courts  here  gave  effect  to  the 
Bankrupt  Laws  of  Holland.  Neale  v.  Gotti/ngham  (1  H.  Bl.  131),  which  was  an 
inter-[272]-mediate  case,  was  decided  in  Ireland ;  there  the  Bankrupt  Laws  of 
England  was  recognized;  and  in  Re  Wilson  (cited  in  SiU  v.  Worswick,  1  H.  BL 
691),  determined  by  Lord  Hardwicke,  that  learned  Judge  held,  that  the  property  of 
s  Bankrupt  situate  in  Scotland,  was,  by  the  assignment,  vested  in  his  Assignees 
under  an  English  Bankruptcy.  In  Le  Chevalier  v.  Lynch  (1  Doug.  170),  Lord 
Mansfield  says,  "  If  a  Bankrupt  has  money  owing  to  him  out  of  England,  as  at 
St.  Christopher's,  Gibraltar,  etc.,  the  assignment  under  the  Bankrupt  Laws  so  far 
vests  the  right  to  the  money  in  the  Assignees,  that  the  Debtor  shall  be  answerable  to 
them,  and  shall  not  turn  them  round  by  saying  he  is  only  accountable  to  the  Bank- 
rupt ;  "  and  he  cites  Wilson's  case  as  establishing  that  rule.  In  Ex  parte  Slakes  (1  Cox. 
398,  Liveimore's  Diss.  151),  Lord  Thurlow  is  reported  to  have  said,  that  "  he  had  no 
idea  of  any  Country  refusing  to  take  notice  of  the  rights  of  the  Assignees  under  our 
laws,  and  he  believed  no  Country  on  earth  would  do  it,  besides  the  Courts  in  America." 
Sill  V.  Wonvnck  (1  H.  Bl.  665),  determined  that  a  Creditor  of  a  Bankrupt,  who  by 
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means  of  an  affidavit  of  debt  made  in  England,  after  the  act  of  bankruptcy  was  com- 
mitted, but  before  the  assignment,  had  attached  money  due  to  the  Bankrupt  in  the 
West  Indies,  which  he  afterwards  received,  might  be  sued  by  the  Assignees  for  money 
had  and  received :  all  the  previous  authorities  were  examined  both  in  the  argument 
and  the  judgment  of  that  case;  and  though  the  case  as  put  by  Lord  Loughborough, 
turned  rather  upon  the  right  of  a  Creditor  of  a  Bankrupt  in  England,  knowing  of  the 
bankruptcy,  availing  himself,  by  process  commenced  in  England,  to  retain  his  debt 
against  the  Assignees,  and  to  obtain  a  pr6-[273]-ference  over  the  other  Creditors, 
than  upon  the  recognition  of  the  Bankrupt  Laws  in  the  Plantations,  yet  the  cir^ 
cumstances  respecting  their  recognition  were  very  fully  discussed,  and  that  case  has 
always  been  considered  a  leading  authority  for  the  point  we  are  now  arguing; 
and  has  been  followed  by  Hunter  v.  Potts  (4  Term  Rep.  182),  and  Philips  v.  Hunter 
(2  H.  Bl.  402).  In  The  Royal  Bank  of  ScotUmd  v.  CtUhbert  (1  Rose,  Bankr.  Cases, 
462),  and  Selkrig  v.  Doxies  (2  Rose,  Bankr.  Cases,  97,  291),  it  was  decided,  that  a 
Commission  of  Bankruptcy  vests  in  the  Assignees  under  it  aU  the  property  of  the 
Bankrupt,  wheresoever  situate. 

These  decisions  were  before  the  6th  of  Geo.  IV.  c.  16,  and  must  have  been  upon 
the  principle  of  the  comity  of  nations,  rather  than  the  effect  of  the  Statutes  of 
Bankruptcy  then  in  operation,  and,  taken  in  conjunction  with  those  previously  cited, 
led  to  the  enactments  of  that  Statute.  Now,  we  maintain,  that  these  authorities 
fully  establish  the  recog^nition  of  the  Bankrupt  Laws  as  a  Code,  and  that  as  the 
Statutes  of  Bankruptcy  are  a  part  of  that  Code,  tlieir  recognition  must  follow  to 
the  extent  to  which  these  Statutes  are  capable  of  application  in  a  Foreign  country. 
The  very  objection  made  by  the  Court  below,  viz.,  that  the  requisites  of  the  Statute 
of  the  6th  Geo.  IV.  c.  16,  and  the  3rd  and  4th  of  Will.  IV.  c.  114,  have  not  been 
complied  with,  affirms  that  proposition.  How  can  the  Supreme  Court  decide  upon 
the  due  observance  of  the  Statutes,  if  they  have  no  application  to  India?  And  if 
that  Court  does  decide,  then  it  is  interpreting  a  law  which  it  refuses  to  recognize — 
that  is  an  absurdity.  We  proceed,  therefore,  to  show,  that  the  requisites  of  the 
Statutes  have  been  fully  complied  with. 

[274]  By  the  1st  Jas.  I.  c.  15,  s.  13,  it  was  enacted,  that  the  Commissioners  of 
Bankruptcy  should  have  power  to  grant  and  assign,  or  otherwise  to  order  and 
dispose  of  all  or  any  of  the  debts  due  or  to  be  due,  to  or  for  the  benefit  of  the  Bankrupt, 
by  what  person  or  persons  soever,  and  in  what  manner  and  form  soever,  to  the  use 
of  the  Creditors  of  the  Bankrupt :  the  5th  Geo.  II.  c.  30,  enlarged  the  authority  of  the 
Commissioners  in  that  respect;  but  by  the  6th  of  Geo.  IV.  c.  16,  s.  63,  the  Com- 
missioners are  empowered  to  assign  all  the  present  and  future  personal  estate  of 
the  Bankrupt,  wheresoever  the  same  may  be  found  or  known ;  and  all  debts  due  to 
the  Bankrupt,  wheresoever  the  same  may  be  found  or  known  ;  and  the  same  authority 
is  given  them  by  the  64th  section  over  the  real  estate  of  the  Bankrupt,  whether  in 
England,  Scotland,  Ireland,  or  any  of  the  dominions.  Plantations  or  Colonies 
tflonging  to  His  Majesty.  The  Ist  and  2nd  Will.  IV.  c.  56,  ss.  25,  26  and  27, 
modifies  these  provisions,  by  vesting  the.  real  and  personal  estate  absolutely  in  the 
Assignees,  without  any  assignment  from  the  Commissioners.  As  respects  the  right, 
therefore,  of  the  Commissioners,  and  the  recognition  of  that  right  by  Foreign  Courts, 
the  Statutes  and  the  authorities  are  conclusive.  The  question  then  is,  in  what 
manner  are  the  Assignees  to  establish  their  title;  and  have  they  pursued  the  proper 
mode  here?  The  Respondents  have  taken  issue  on  both  these  points.  Before  the 
5th  Geo.  II.  c.  30,  s.  41,  the  depositions  could  not  be  given  in  evidence  in  an  action 
to  try  the  validity  of  the  bankruptcy,  because  the  Plaintiffs  had  not  had  the  benefit 
of  cross-examining  the  witnesses  as  to  the  facts  deposed  to,  Fi-aneiseo  v.  GUmore 
(1  Bos.  and  Pul.  177) :  to  remedy  that  defect,  that  Statute  made  [276]  a  copy  of  the 
proceedings  in  bankruptcy,  evidence  in  certain  cases,  after  being  entered  of  record  j 
no  provision,  however,  was  made,  respecting  the  mode  in  which  such  copy  was  to  be 
authenticated;  the  49th  Geo.  III.  c.  121,  ss.  10  and  11,  therefore,  enacted,  that 
the  depositions  and  proceedings  themselves  should  be  evidence  to  prove  the  peti- 
tioning Creditor's  debt,  trading,  and  act  of  bankruptcy;  the  6th  Geo.  IV.  c.  16,  s. 
92,  declared  such  depositions,  etc.,  to  be  conclusive  evidence  of  the  facts  contained 
in  them,  unless  the  Bankrupt  should  give  notice  of  his  intention  to  dispute  the  Com- 
mission within  a  limited  time;  and  the  2nd  and  3rd  Will.  IV.  c.  114,  s.  9,  enacts, 
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that  such  depositions  and  proceedings,  purporting  to  be  sealed  with  the  seal  of  the 
Court  of  Bankruptcy,  shall  be  received  as  evidence  of  such  documents  respectively. 
Thus,  therefore,  the  depositions  and  proceedings  in  bankruptcy,  -when  under  the 
Seal  of  the  Court,  are  made  conclusive,  and  no  question  can  be  raised  respecting 
the  matters  contained  in  them,  unless  in  the  case  of  notice  by  the  Bankrupt,  of  his 
intention  to  dispute  the  act  of  trading,  petitioning  Creditor's  debt,  or  commission. 
Suppose  the  Supreme  Court,  for  the  sake  of  argument,  to  be  unconnected  and  un- 
acquainted with  the  law  of  England.  If  a  judgment  of  a  Foreign  Court  was  brought 
in  suit  before  it,  all  that  would  be  requisite  by  the  comity  of  nations  would  be,  that 
the  law  of  the  Foreign  Court  should  be  proved.  If  the  act  was  an  act  of  a  Court  of 
Justice,  as  a  judgment,  then  it  would  be  presumed  to  be  consistent  with  the  law  of 
the  Court,  until  the  contrary  was  proved,  Alivon  v.  FumiveU  (1  Cr.  Mee.  and  Ros. 
277) ;  if  in  conformity  with  a  decree  of  a  Fo-[276]-reign  State,  then  the  Court  would 
take  cognizance  of  the  decree,  as  matter  of  public  notoriety.  But  the  case  is  much 
stronger  here :  the  Bankrupt  Laws,  at  least  so  much  of  liiem  as  existed  previous  to 
the  13th  of  Geo.  III.  sec.  13,  c.  63,  under  which  the  Supreme  Court  in  India  was 
established,  were  part  of  the  law  of  England ;  the  commission  and  assignment  were 
acts  of  as  valid  authority  and  as  binding  on  all  the  subjects  of  this  realm  then  as 
now ;  the  only  alteration  is  in  the  mode  of  proving  the  acts  of  the  Court  of  Bank- 
ruptcy. Is  the  Supreme  Court  to  be  permitted  to  say,  we  acknowledge  and  receive 
your  Bankrupt  Laws,  nay  we  act  on  them,  but  we  require  proof  of  your  title,  not 
according  to  your  own  laws,  but  according  to  what  we  think  requisite?  By  2l8t 
Geo.  III.  c.  70,  8.  6,  it  is  provided,  that  authenticated  copies  of  Orders  and  depositions 
of  the  Supreme  Court  should  be  receivable  in  evidence  in  any  of  the  Courts  of  Law 
or  Equity,  in  Westminster  Hall.  Is  the  rule  only  for  England?  and  that  too  when 
the  authority  making  the  rule  is  the  Legislature  itself?  We  submit,  therefore,  that 
by  the  comity  of  nations, — under  the  authority  of  the  acts  giving  existence  to  the 
Supreme  Court, — as  well  as  by  the  law  of  England,  the  Supreme  Court  is  bound  to 
receive  an  adjudication  in  bankruptcy,  in  the  same  manner  and  by  the  same 
evidence,  as  it  would  be  receivable  here  j  and  that  purporting  to  be  sealed  with  the 
seal  of  the  Court,  it  cannot  be  questioned,  unless  the  authenticity  of  the  document  is 
impeached.  It  appears  that  the  Judges  of  the  Supreme  Court  were  of  this  opinion, 
for  they  determined  that  the  requisites  of  the  Statutes,  6th  Geo.  IV.  c.  16,  and  2nd 
and  3rd  Will.  IV.  c.  114,  had  not  been  complied  with. 

[277]  By  sec.  90  of  the  Statute  of  6th  Geo.  IV.  c.  16,  it  is  provided,  that  in 
actions  by  or  against  any  Assignee  or  other  person  acting  under  the  Commission, 
no  proof  shall  be  required,  at  the  time  of  trial,  of  the  petitioning  Creditor's  debt, 
trading,  or  act  of  bankruptcy,  unless  the  other  party,  if  Defendant,  shall  at  or 
before  pleading,  give  notice  of  his  intention  to  dispute  those  matters.  By  the 
record  and  plea  in  the  action,  it  appears  that  Wyatt,  having  declared  as  surviving 
Assignee  of  Shepherd  against  Mullick,  the  Defendant,  the  latter  obtained  leave  to 
imp'arle  until  the  third  term,  that  is  to  say,  the  15th  of  June  in  the  same  year,  on 
which  day  he  put  in  his  plea,  alleging  that  he  did  not  undertake  or  promise  "  in 
manner  and  form  as  the  said  Thomas  Wyatt,  Assignee  as  aforesaid,  had  above 
thereof  complained."  This  is  an  admission  on  the  record  of  the  Plaintiffs'  title, 
which  no  notice  to  dispute  could  remove;  but  supposing  such  notice  available,  when 
is  it  given?  not  till  two  days  after  the  time  of  pleading,  viz.,  on  the  17th:  that  is 
fatal  to  it,  even  if  the  title  of  the  Assignee  was  in  issue.  Yet,  notwithstanding  these 
objections,  the  Court  below  admits  the  notice,  and  proceeds  to  examine  the  Statutes, 
and,  as  the  Respondent  insists,  decides,  that  even  assuming  that  the  copy  of  the 
Commission,  and  the  adjudication  and  assignment  were  receivable  in  evidence,  yet 
that  the  92nd  sec.  of  6th  of  Geo.  IV.  c.  16  is  so  far  repealed  or  controlled  by  the  2nd 
and  3rd  Will.  IV.  c.  114,  s.  9,  that  depositions  are  not  receivable  in  evidence,  without 
proof  being  first  given  of  the  death  of  the  Defendants.  Now,  though  there  is  un- 
doubtedly some  confusion  between  the  7th  and  9th  sections,  it  cannot  be  maintained 
that  the  former  overrides  the  latter;  and  interpreting  them  [278]  together,  it  is 
quite  clear  that  the  7th  applies  only  to  particular  and  individual  depositions,  and 
not  to  the  record  of  the  proceedings,  under  the  seal  of  the  Court.  On  all  these 
grounds  we  submit,  that  the  title  of  the  Assignee  was  acknowledged  and  admitted  on 
the  record,  and  could  not  be  questioned  by  the  Defendant;  that  the  copies  of  the 
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proceedings  being  under  the  seal  of  the  Court,  were  conclusive  as  to  the  matters 
contained  in  them,  and  that  no  proof  of  a  trading,  subsequent  to  the  6th  -Geo.  IV. 
c.  16,  was  necessary  and  requisite,  and  even  if  necessary,  was  not  negatived  by  any 
proof  on  the  other  side. 

Mr.  Serjeant  Spankie,  and  Mr.  E.  Yaughan  Williams,  for  the  Respondents. — We 
admit  the  general  reasoning  on  the  other  side  respecting  the  recognition  of  the 
rights  of  the  Assignees  of  a  Bankrupt  in  a  Foreign  or  Colonial  Court.  We  cannot 
dispute  that  the  Assignees  of  the  Bankrupt,  legally  appointed,  have  a  right  to  the 
property  of  the  Bankrupt,  wheresoever  situate ;  the  position  we  dispute  is,  that  the 
Supreme  Court  in  India,  or  any  other  Court  of  the  Colonies  of  England,  is  bound, 
without  inquiry  or  examination,  to  admit  the  title  of  the  Assignees,  or,  in  other 
words,  the  validity  of  the  assignment.  To  give  effect,  in  fact,  to  a  title  founded 
upon  the  provisions  of  an  Act  of  the  British  Parliament,  without  looking  to  see 
whether  those  provisions  have  been  properly  complied  with.  The  comity  of  nations 
has  not  been  carried  to  that  extent  in  any  of  the  cases  cited ;  all  that  it  requires, 
is  to  give  effect  to  a  title,  when  that  title  is  shown  to  have  been  legally  and  properly 
acquired,  according  to  the  law  of  the  [279]  domicile  of  the  owner.  It  is  upon  this 
principle  that  Foreign  judgments  are  recognized  and  enforced  in  our  Courts  here, 
as  well  as  in  the  Colonial  Courts. 

The  adjudication  of  the  Court  of  Bankruptcy  here,  must,  if  sought  to  be  made 
available  in  the  East  Indied,  be  proved  as  a  Foreign  judgment.  For  this  purpose, 
the  seal  of  the  Court  does  not  prove  itself  even  where  the  Judge's  handwriting, 
subscribed  to  the  judgment,  is  proved;  the  seal  itself  must  be  proved  to  be  the 
official  seal  of  the  Court,  Henry  v.  Adey  (3  East,  220) ;  that  case  was  in  circumstances 
very  similar  to  the  present,  and  has  been  followed  by  Black  v.  Lord  Braybrooi 
(2  Starkie,  7.  6  Mau.  and  Sel.  39),  Appleton  v.  Lord  Brayhrook  (2  Starkie,  6. 
6  Mau.  and  Sel.  34),  Alvet  v.  Bunbttry  (4  Camp.  28),  and  where  the  record  upon 
which  a  Foreign  judgment  has  been  obtained  is  put  in  proof  the  Courts  here  will 
go  so  far  as  to  examine  whether  the  judgment  has  been  pronounced  by  a  competent 
authority,  and  in  a  case  within  the  jurisdiction  of  the  Court.  Btiekanan  v.  Rueker 
(9  East,  192.     1  Camb.  63),  Cavan  v.  Stewart  (1  Starkie,  525). 

The  rule,  that  in  a  suit  between  parties,  both  domiciled  in  England,  on  a  contract 
made  by  them  in  a  Foreign  country,  the  remedy  to  be  taken  is  according  to  the 
lex  loci  soluiionit,  and  not  according  to  the  lex  loci  contractut,  was  established  in 
De  la  Vega  v.  Vienna  (1  Bar.  and  Ad.  284) ;  that  case  overruled  the  previous  decision 
of  Melon  v.  The  Duke  de  Fitzjames  (1  Bos.  and  Pul.  138),  which  decided  that  if  a 
Defendant  be  held  to  bail  in  this  Country,  on  an  instrument  entered  into  in  France, 
by  which  instrument  his  property  only,  and  not  his  person,  would  be  [280]  liable, 
the  Court,  on  motion,  would  discharge  him,  on  his  entering  a  common  appearance. 
So  in  the  case  of  Iluher  v.  Steiner  (2  Bing.  N.C.  202),  where  the  French  Law  of 
limitations  was  pleaded  to  an- action  of  assumpsit,  on  a  promissory  note,  made  at 
a  place  which  was  subject  to  the  law  of  France,  the  Lord  Chief  Justice  Tindal  said, 
"  We  take  it  to  be  clearly  established  and  recognized  as  part  of  the  law  of  England, 
by  various  decisions,  that  if  the  prescription  of  the  French  law,  which  has  been 
opposed  to  the  Plaintiff  in  the  present  case,  is  no  more  than  a  limitation  of  time 
within  which  the  action  upon  the  note  must  be  brought  in  the  French  Courts,  it  will 
not  form  a  bar  to  the  right  of  action  in  our  English  Courts,  but  that  the  question, 
whether  the  action  is  brought  within  due  and  proper  time  must  be  governed  by  the 
English  Statute."     The  British  Linen  Company  v.  Drummond  (10  Bar.  and  Cr.  903). 

But  if  our  Courts  here  are  strict  in  not  admitting  the  operation  of  the  positive 
laws  of  a  Foreign  country  to  control  the  mode  of  executing  a  contract  sought  to 
be  enforced  here,  they  are  much  stricter  in  rejecting  rules  respecting  evidence 
imposed  by  a  Foreign  Court.  In  Brown  v.  Thornton  (6  Ad.  and  Ell,  185),  a  copy 
of  a  Charter-party  made  in  Java,  the  original  of  which  was  entered  in  the  Notary's 
Book,  which  it  was  in  evidence  was  never  permitted  to  be  taken  out  of  the  Island, 
but  copies  from  which  are  evidence  in  all  Dutch  Courts,  was  rejected  as  evidence  of 
the  Charter-party,  and  the  Plaintiff  non-suited.  These  authorities  show  that  in 
enforcing  or  defending  a  contract  made  in  a  Foreign  Country,  but  sought  to  be 
carried  into  effect  here,  the  [281]  Courts  will  execute  it  according  to  the  laws  of 
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this  Country.  If  the  contrary  doctrine  prevailed,  it  would  involve  the  Tribunals 
of  the  Country  in  endless  perplexity  and  confusion. 

Treating  this,  therefore,  as  we  insist  it  is,  as  a  Foreign  judgment,  the  Supreme 
Court  had  not  only  power  but  was  bound  to  examine  the  record,  to  see  if  the  judg- 
ment bad  been  pronounced  by  a  competent  Tribunal.  It  is  said  that  it  was  pre- 
cluded from  the  course,  for  that  the  Statutes,  6th  Geo.  IV.  c.  16,  and  2nd  and  3rd 
Will.  lY.  c.  1 14,  extend  to  the  East  Indies,  and  by  these  Statutes,  the  proceedings 
tendered  were  conclusive. 

It  is  necessary,  therefore,  to  inquire,  first,  how  far  Acts  of  Parliament  in  general 
apply  to  the  Colonial  possessions  of  this  Country;  and,  secondly,  whether,  if  the 
Statutes  of  Bankruptcy  do  apply,  their  provisions  have  been  properly  complied 
with.  Though  the  Colonial  possessions  of  this  Country  are  subject  to  the  control 
of  Parliament,  they  are  not  bound  by  any  Acts  of  Parliament,  unless  particularly 
named;  this  is  the  doctrine  laid  down  by  Lord  Coke  (4  Inst.  286),  by  Blackstone 
(1  Comm.  108),  by  Lord  Mansfield,  in  Rex  v.  Vaughan  (4  Burr.  2500),  and  reported 
to  have  been  solemnly  decided  by  the  Lords  of  the  Privy  Council  (2  P.  W.  75).  Thus 
the  Statute  of  Frauds,  though  received  in  the  establishment  of  the  Colonies,  Jamaica, 
Tortola,  Antigua,  Montserrat,  Dominica,  Tobago,  Grenada,  St.  Vincent,  Bermuda, 
Upper  Canada,  and  Prince  Edward's  Island,  as  part  of  the  English  law,  was  not 
in  force  in  Barbadoes,  the  Bahamas,  Nova  Scotia,  or  New  Brunswick  until  enacted 
by  their  own  [282]  Legislatures  (2  Burge,  Comm.  on  Col.  and  For.  Law,  526,  785). 
Campbell  v.  Hall  (1  Cowp.  204).  In  the  Attorney-General  v.  Stewart  (2  Mer.  143), 
the  same  principle  was  distinctly  laid  down ;  the  question  there  was,  whether  the 
Statute  of  Mortmain,  9th  Geo.  II.  c.  1,  extended  to  Grenada,  in  the  West  Indies, 
which  it  was  held  not  to  do ;  and  it  was  held,  that  the  object  of  that  Statute  being 
wholly  political,  and  the  Act  intended  only  to  have  a  local  operation,  it  did  not 
extend  to  Grenada. 

The  Statutes  of  Bankruptcy  are  peculiarly  local ;  they  are  fiscal  regulations  for 
the  recovery  and  distribution  of  a  Bankrupt's  estate.  The  Appellant's  Counsel  have 
found  it  impossible  to  contend  that  the  Statutes  in  all  their  provisions  apply  to 
the  Colonies,  but  they  say,  that  such  parts  of  them  as  are  of  general  enactment  apply, 
and  they  contend  that  the  rules  of  evidence,  incorporated  in  the  6th  Geo.  IV.  c.  16, 
and  1st  and  2nd  Will.  IV.  c.  56,  are  of  such  universal  application,  that  they  must  be 
held  binding  in  every  Court  within  the  British  possessions.  It  is  true,  that  certain 
rules  of  evidence,  or  rather  provisions  for  the  reception  of  evidence,  were  enacted 
by  those  Statutes,  and,  therefore,  are  binding  upon  the  Courts  where  the  Statutes 
are  in  force ;  but  the  rules  formed  no  part  of  the  Code  of  Bankruptcy,  previous  to 
the  Statute  of  the  6th  Geo.  IV.  c.  16,  being  as  all  other  rules  of  evidence,  merely 
arbitrary,  and  resting  exclusively  with  the  Court;  and  even  now,  though  it  is 
enacted  that  the  seal  of  the  Court  should  prove  itself,  if  the  seal  was  impeached  as 
a  forgery,  there  is  nothing  to  prevent  the  Court  inquiring  into  its  authenticity; 
which,  if  the  Statute  were  prohibitory,  as  well  as  declaratory,  would  be  contrary  to 
its  express  enactments.  The  argument,  [283]  therefore,  for  their  universal  appli- 
cation goes  too  far,  even  here,  to  be  admitted ;  but  when  applied  to  the  Colonies,  it 
is  utterly  untenable. 

But  assuming  that  they  did  apply  to  the  East  Indies,  the  Judges  of  the  Supreme 
Court  held  very  properly,  that  these  provisions  had  not  been  complied  with ;  there 
is  no  proof  of  trading  sufficient  to  support  the  Commission  ;  the  deposition  in  proof 
of  trading  states  only  that  the  Deponent,  Shepherd,  "  has  known  the  said  Thomas 
Shepherd  for  the  space  of  ten  years  now  last  past,  during  which  time  the  said 
Thomas  Shepherd  did  use  and  exercise  the  trade  and  business  of  a  Merchant"; 
that  is  not  sufficient  to  show  a  trading  subsequently  to  the  6th  Geo.  IV.  c.  16 ;  if  the 
trading  ceased  before  that  Statute  took  effect,  the  Commission  cannot  be  supported. 
Surteet  v.  EllUon  (9  Bar.  and  Cr.  750),  Hewson  v.  Ileard  (9  Bar.  and  Cr.  754), 
Palmer  v.  Moore  {Ih.  754),  and  Ex  parte  Batten  (1  Mont,  and  M'A.  287).  The 
affidavit  is  not  sufficient  to  support  an  indictment  for  perjury,  it  is  not  definite ;  an 
equivocal  deposition  is  insufficient  (1  Starkie,  558). 

With  regard  then  to  the  points  of  pleading;  first,  the  objection  that  the  notice 
of  plea  was  not  served  pursuant  to  the  Act,  has  been  taken  now  for  the  first  time; 
no  point  was  raised  against  the  notice  in  the  Court  below,  nor  is  it  raised  on  the 
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Appellant's  case ;  it  is  an  after-thought,  and  cannot,  if  tenable,  be  insisted  on  now. 
In  Calcutta  no  pleas  are  delivered.     Rule  31  of  the  Supreme  Court. 

It  has  been  further  contended,  that  the  Plaintifi's  title,  as  Assignee  of  Bankrupt's 
estate,  was  admitted  on  the  record,  and  ought,  therefore,  to  have  been  [284]  assumed 
without  further  proof;  this  is  no  admission,  before  the  new  rules,  for  pleading  in 
OMUmpsit;  the  plea  of  the  general  issue  put  in  issue  the  title  of  the  Assignee,  even 
where  the  breach  was  laid  as  by  the  Bankrupt  himself :  and  coupling  the  plea  with 
the  notice,  though  we  admit  the  pleading  to  be  clumsy,  it  amounts,  in  fact  and  law, 
but  to  this,  that  I  did  not  promise  modo  et  forma,  as  you  have  complained,  viz.  "  as 
Assignee  as  aforesaid  " ;  this  is  but  the  general  issue. 

The  question,  therefore,  really  is,  whether  Wyatt  has  shown  any  title  to  sue  as 
Assignee.  Now,  the  assignment  is  not  an  absolute  assignment,  it  is  dependent  on 
the  Bankrupt's  being  a  Trader  within  the  Bankrupt  Laws.  The  assignment,  there- 
fore, is  not  like  a  probate,  for  that  is  a  final  act ;  possession  of  that  would  be  suffi- 
cient here;  but  before  the  2nd  and  2rd  Will.  IV.  c.  114,  s.  9,  the  assignment  must, 
like  any  other  documentary  title,  have  been  proved;  it  is  not  like  a  judgment,  and, 
therefore,  conclusive,  nor  would  it  be  so  treated  by  the  comity  of  nations.  The  case 
of  Alvvon  V.  Furnival  (1  Cr.  Mee.  and  Ros.  277),  like  the  previous  one  of  Brown 
V.  Thornton  (6  Ad.  and  El.  186),  only  goes  to  the  extent  of  admitting  secondary 
evidence  of  the  authenticity  of  a  Foreign  instrument ;  but  in  the  case  before  us,  no 
such  evidence  was  tendered ;  the  proceedings  being  sealed  with  a  seal  purporting  to 
be  that  of  the  Court  of  Bankruptcy,  were  tendered  as  conclusive  from  that  circum- 
stance. But  the  seal  of  a  Foreign  Court  does  not  prove  itself.  Henry  v.  Adey 
(3  East,  220). 

The  assignment  must  be  produced  and  proved  in  the  usual  way  by  the  attesting 
witness,  notwith8tand-[286]-ing  it  is  entered  of  record,  pursuant  to  6th  Geo.  IV. 
c.  16,  8.  96,  Gomergall  v.  Serle  (2  Y.  and  J.  5) ;  and  in  Chambert  v.  Bamatconi  (1  Cr. 
Mee.  and  Ros.  347),  it  has  been  solemnly  decided  that  depositions  of  deceased  wit- 
nesses taken  before  the  Commissioners  at  the  opening  of  the  Commission,  and  sub- 
sequently enrolled  by  the  Assignees  under  the  above  section,  are  not  admissible  in 
evidence  against  the  Assignees  in  an  action  brought  against  them,  to  invalidate 
the  Commission.  We  insist,  therefore,  that  the  copies  of  the  Commission  and  pro- 
ceedings could  not  be  received  in  evidence,  in  India,  without  proof  of  their  authen- 
ticity being  given,  and  the  custody  from  whence  they  came,  the  Statutes,  6th  Geo.  IV. 
0.  16,  and  2nd  and  3rd  Will.  IV.  c.  114,  having  no  operation  in  the  Colonies  or 
Plantation ;  and  we  say  further,  that  even  if  it  could  be  shown  that  those  Statutes 
did  apply,  yet  that  the  requisites  of  the  Statutes  are  not  shown  to  have  been  com- 
plied with.  With  respect  to  the  depositions,  if  admissible,  not  being  so  without 
proof  being  given  of  the  death  of  the  respective  Deponents,  we  do  not  think  it 
necessary  to  press  that  objection;  the  non-application  of  the  Statutes  is  sufficient 
for  our  argument. 

Mr.  Edmund  F.  Moore,  in  reply. — The  admission  of  the  recognition  of  the 
English  Bankrupt  Laws  in  the  Colonies,  is,  in  fact,  the  point  we  are  contending  for. 
The  Bankrupt  Laws  are  a  Code,  which  the  rules  in  question  are  but  the  means  of 
carrying  into  eflFect;  where  applicable,  the  Laws  of  Bankruptcy  must  carry  the 
rules  for  their  interpretation  with  them.  The  rules  themselves,  therefore,  form 
[286]  part  of  the  Code  of  Bankrupt  Laws,  and,  as  such,  must,  by  the  comity  of 
nations,  be  admitted.  The  rule  insisted  upon,  as  laid  down  by  this  Court,  that 
Acts  of  Parliament  do  not  bind  the  Colonies,  unless  they  are  specifically  mentioned 
in  them,  is  not  consistent  with  subsequent  decisions ;  it  is  too  large ;  for  though  it 
may  be  true  as  regards  personal  or  local  affairs,  yet  where  an  Act  of  Parliament  is 
declaratory  of  the  law  previously  existing,  and  only  intended  to  carry  that  law  out, 
as  far  as  that  particular  law  is  applicable,  the  Act  of  Parliament  interpreting  it 
must  go  with  it,  and  to  that  extent  must  apply  to  our  Colonial  possessions.  The 
Bankrupt  Laws  were  part  and  parcel  of  the  law  of  this  Country  previous  to  the 
Charter  creating  the  Supreme  Court.  They  became  grafted  then  in  India  as  part 
of  the  law  of  England ;  and  as  subsequent  decisions  vary  or  change,  their  operation 
would  be  recognized ;  so  would  also  an  Act  of  Parliament  for  a  similar  purpose.  But 
Acts  of  Parliament  have  been  held  expressly  to  take  effect  in  India ;  thus  in  Gardiner 
T,  Fett  (1  Jac.  and  Wal.  22,  S.C.     1  Moore,  Ind,  App.  Cases,  299),  the  Statute  of 
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Frauds  was  held  to  extend  to  India,  so  as  to  prevent  lands  situate  there  passing  by 
an  unattested  Will.  The  same  doctrine  was  maintained  in  Freem<m  v.  Fairlie 
(1  Moore,  Ind.  App.  Cases,  305) ;  and  both  these  decisions  were  recognized  and  con- 
firmed in  a  late  case  here,  The  Mayor  of  Lyons  v.  The  East  India  Company  (1  Moore, 
Ind.  App.  Cases,  175).  The  fact,  therefore,  of  Statutable  provisions  applying  to 
the  Colonies  cannot  be  disputed.  With  regard  then  to  the  objections  to  the  deposi- 
tions, the  deposition  of  trading  is  sworn  to  on  the  loth  of  July,  1826,  nearly  a  year 
subsequent  to  [287]  the  Act,  6th  Geo.  IV.  c.  16,  coming  into  operation.  No  case  has 
been  cited  to  show  that  the  affidavits  of  trading  must  specify  the  period  or  the 
particulars  of  each  act  of  trading.  The  affidavit  of  Parker  is  in  the  usual  form 
adopted  in  the  books  of  practice  (Archbold's  Bankruptcy,  pt.  ii.  p.  9).  In  Surtees 
Y.  Ellison  (4  Man.  and  Ry.  586),  the  proof  was  that  the  Trader  had  ceased  to  carry 
on  his  business  as  a  Seed-merchant  since  1822,  though  the  act  of  bankruptcy  was 
committed  in  1827 ;  the  proof  of  trading,  therefore,  was  anterior  to  the  6th  Geo.  IV. 
c.  16.  The  same  point  arose  in  Stanson  v.  Stead  (4  Man.  and  Ry.  586),  Falmer  v. 
Uoore  (9  Bar.  and  Cr.  754),  and  Ex  parte  Bathe  (Mont,  and  M'Ar.  287).  In  neither 
of  these  cases  was  the  Commission  superseded  because  the  deposition  of  trading  was 
insufficient,  but  because  the  proof  of  trading  was  anterior  to  the  passing  of  the  Act. 
The  notice  by  Mullick  of  his  intention  to  dispute  the  bankruptcy  being  made  two 
days  after  the  plea,  is  a  fatal  defect ;  it  is  apparent  on  the  face  of  it,  and  may,  there- 
fore, be  urged  at  any  time.  It  has  been  expressly  decided,  that  on  the  part  of  the 
Defendant  the  notice  must  be  served  either  before  or  at  the  time  of  pleading,  Poole 
T.  Bell  (1  Stark,  328),  Radmore  v.  Gould  (1  Wightwick,  80),  and  Gardner  v.  Slack 
(6  Moore,  489) :  it  will  not  do  if  served  after  the  plea,  Lawrence  v.  Crowder  (3  Car. 
and  P.  229):  the  proper  course  was  for  him  to  move  to  withdraw  his  plea.  The 
policy  of  the  Bankrupt  Laws  has  been,  from  their  earliest  introduction,  that  they 
should  be  general,  at  least  as  respects  their  operation.  Like  the  Trade  and  Navigar 
tion  Laws,  they  are  intended  for  universal  application;  and  any  [288]  decision 
tending  to  diminish  their  force  or  operation,  must  act  as  a  check  to  the  commerce 
and  dealing  of  nations. 

Lord  Brougham  (Dec.  19,  1839). — This  was  an  appeal  from  the  judgment  of  the 
Supreme  Court  of  Calcutta,  in  an  action  of  assumpsit  brought  by  the  surviving 
Assignee  of  Thomas  Shepherd,  a  Bankrupt,  upon  promises  made  by  the  Testator  of 
the  Respondents  to  the  Bankrupt.  The  Defendant  had  pleaded  the  general  issue, 
and  had  in  that  plea  denied  that  he  "  undertook  and  promised  in  manner  and  form 
as  the  said  Plaintiff,  Assignee  as  aforesaid,  hath  above  complained."  At  the  trial 
the  Plaintiff  gave  in  evidence  a  paper  purporting  to  be  a  copy  of  the  proceedings  in 
England,  endorsed  with  the  signature  of  a  person  stated  to  be  Clerk  of  the  Enrolments 
and  sealed  with  a  seal  purporting  to  be  that  of  the  Court  of  Bankruptcy;  no  other 
proof  was  given  of  the  trading,  act  of  bankruptcy,  or  petitioning  Creditor's  debt, 
nor  of  the  Commission  or  assignment.  The  paper  produced  was  not  proved  to  be  a 
copy  of  the  proceedings  in  England,  nor  was  the  seal  proved  to  be  that  of  the  Court  of 
Bankruptcy.  There  was  evidence  given  of  trading  in  India,  but  not  coming  down 
later  than  1824.  The  promissory  notes  on  which  the  action  was  brought  were  proved 
to  have  been  made  by  the  Defendant,  and  the  death  of  the  person  alleged  to  be  the 
other  Assignee,  and  the  Plaintiff's  survivorship,  were  also  proved. 

An  objection  was  taken,  that  the  evidence  was  not  sufficient  to  prove  the  bank- 
ruptcy and  assignment,  on  the  ground  that  the  proceedings  are  only  made  evidence  on 
this  matter  by  Statutes  which  do  not  extend  [289]  to  India ;  that  these  proceedings 
were  not  duly  proved,  even  if  they  had  been  admissible  evidence  when  proved ;  and 
that  they  did  not  prove,  had  they  been  conclusive,  a  trading  subsequent  to  the  Ist  of 
September,  1825,  the  day  when  the  6th  Geo.  IV.  c.  16,  came  into' operation.  A 
verdict  was  taken  for  the  Plaintiff,  with  leave  to  move  to  enter  a  nonsuit,  upon  the 
grounds  of  these  objections ;  and  the  Court,  upon  motion  and  argument,  set  aside  the 
▼erdict,  and  directed  a  nonsuit  to  be  entered.  This  judgment  being  brought  here 
by  appeal,  the  points  which  appear  to  have  been  made  below  were  taken,  together 
with  one  on  the  form  of  the  plea,  which,  it  was  contended,  admitted  the  Plaintiff's 
title,  by  admitting  him  to  be  Assignee ;  and  another  on  the  defect  of  the  notice  to 
prove  the  bankruptcy.     It  was  further  argued,  that  his  capacity  of  Assignee  could 
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not  be  disputed,  because  it  was  not  specially  traversed  by  the  Defendant.  But  as  the 
new  rules  of  pleading  clearly  do  not  extend  to  India,  there  can  be  no  doubt  whatever 
that  the  plea  of  non  asitmipvit  puts  the  Plaintiff  there  to  a  proof  of  his  title, 
as  it  did  here  incontestably  up  to  the  making  of  those  rules.  Neither 
does  it  appear  that  the  manner  in  which  that  plea  is  framed,  imports  such  an 
admission  as  has  been  contended  for.  The  introduction  (wholly  unnecessary,  no 
doubt,  and  very  unusual)  of  the  words  "  Assignee  as  aforesaid,"  does  not  appear  to 
their  Lordships  to  be  an  adoption  of  the  description  given  by  the  Plaintiff  of  the 
character  in  which  he  brings  his  suit ;  it  is  not  an  admission  that  he  is  entitled  to 
sue  as  Assignee,  but  only  a  reference  to  the  description  which  he  has  given  of  himself ; 
as  if  he  had  said,  "  Thomas  Wyatt,  who  sues  as  alleging  himself  to  be  Assignee  of 
Thomas  Shepherd."  [290]  The  question  then  will  turn  on  the  suflSciency  of  the 
evidence  before  the  Court  below  to  prove  that  title. 

It  is  not  denied,  that  an  assignment  validly  made  under  a  Commission  here,  has 
the  effect  of  carrying  to  the  Assignee  a  right  to  sue  in  India  for  debts  due  to  the 
Bankrupt.  This  follows  from  all  the  rights  of  the  Bankrupt  being  duly  vested  in  the 
Assignee — vested  in  him  by  operation  of  the  Bankrupt  Laws  as  effectually  as  if  he  had 
himself  made  a  voluntary  transfer  of  them — good  by  the  law  of  the  Country  where  it 
was  executed.  But  the  question  is,  whether  or  not  this  assignment  has  been  duly 
proved?  The  Statutes  which  have  been  made  to  facilitate  the  proof  of  the  bank- 
ruptcy and  assignment  in  the  Courts  of  this  Country  do  not  extend  to  the  Courts  of 
India.  It  is  unnecessary  to  cite  authority  for  the  proposition  that  the  peculiar  rules 
of  evidence  adopted  in  one  Country,  whether  established  by  the  practice  of  its  Courts, 
or  enacted  by  the  Legislature  (as  in  the  present  instance),  for  the  Government  of  those 
Courts,  cannot  be  extended  to  regulate  the  proceedings  of  Courts  in  another  country, 
where  transactions  that  took  place  in  the  former  country  come  to  be  inquired  of. 
This  was  assumed  as  indisputable,  both  by  the  Court  and  on  both  sides  of  the  Bar,  all 
through  the  case  of  Brown  v.  Thornton  (6  Adol.  and  El.  185) ;  and  the  principles 
upon  which  the  proposition  rests  were  clearly  recognized  in  Ruber  v.  Sterner  (2  Bing. 
N.C.  202),  Britiih  Linen  Company  v.  Drummond  (10  Bar.  and  Cr.  903),  and  other 
cases.  The  provisions  respecting  evidence,  in  the  Statutes,  6th  Geo.  IV.  c.  16,  and 
2nd  and  3rd  WilL  IV.  c.  114,  do  not  extend  to  the  Courts  of  India:  and  in  those 
Courts,  evidence  must  be  given  such  as  would  have  been  required  to  prove  [291]  the 
facts  had  no  such  Statutory  regulations  been  made.  Now,  in  the  present  case,  the 
proceedings  were  not  receivable  at  all,  to  prove  the  facts  stated  in  them,  and  even  if 
the  proceedings  could  have  proved  these  facts,  the  papers  purporting  to  set  tliem 
forth  were  not  authenticated,  either  by  the  evidence  of  those  who  had  examined  them 
with  the  originals,  or  by  proof  of  the  seal  under  which  they  were  said  to  be  exem- 
plified. But  their  Lordships  do  not  consider  that  the  depositions,  had  they  been 
fully  and  duly  before  the  Court,  would  have  been  sufficient  to  support  the  Plaintiff's 
title ;  inasmuch  as  they  fail  to  show  a  trading  after  the  Statute,  6th  Goo.  IV.  c.  16, 
came  into  operation,  which  has  been  repeatedly  held  to  be  necessary  by  the  Courts  in 
this  country,  and  tiie  want  of  which  would  have  made  the  evidence  unavailable  even 
had  it  been  given  here.  Surtees  v.  Ellison  (9  Bar.  and  Cr.  750),  Hewton  v.  Heard 
(9  Bar.  and  Cr.  754),  and  other  cases. 

An  objection  upon  the  notice  has  been  taken  at  the  hearing  of  this  appeal,  which 
was  not  made  in  the  Court  below,  to  the  ground  of  moving  for  a  nonsuit.  It  was 
stated  that  the  notice  to  dispute  the  bankruptcy  was  dated  two  days  after  the  plea 
appears  by  the  record  to  have  been  pleaded.  If  this  had  been  urged  below  it  might 
have  been  obviated  by  showing  that  the  plea  was  not  actually  filed  before  serving  the 
notice. 

The  Defendant  had  to  the  first  day  of  term  to  imparle,  which  would  entitle  him 
to  plead  at  anytime  within  the  four  first  days  of  the  term,  and  the  first  day  being  the 
15th,  the  notice  was  dated  on  the  17th,  within  these  first  four  days.  The  Plaintiff 
plainly  treated  the  notice  as  regular ;  for  he  endeavoured  to  prove  his  title  by  the 
assignment,  without  taking  any  [292]  objection  to  the  irregularity,  any  more  than 
he  availed  himself  of  the  supposed  admission  of  his  title  by  the  frame  of  the  plea. 

But  indeed,  as  the  Statutory  provisions  respecting  notice  do  not  extend  to  India, 
any  more  than  those  respecting  the  admission  of  evidence,  the  plea  of  non  assumptit 
put  the  bankruptcy  and  assignment  in  issue  sufficiently  without  any  notice. 
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Their  Lordships  are,  therefore,  of  opinion,  that  the  judgment  of  the  Court  below 
is  well  grounded,  and  ought  to  be  affirmed. 

But  it  is  necessary  to  state,  that  their  Lordships  in  coming  to  this  conclusion  do 
not  proceed  upon  a  ground  which  appears,  among  others,  to  have  been  taken  below, 
which  was  also  taken  here,  that  the  provisions  of  6th  Gieo.  IV.  c.  16,  s.  92,  are  so  far 
repealed  by  those  of  2nd  and  3rd  Will.  IV.  c.  114,  ss.  7  and  9,  as  to  make  the  deposi- 
tions evidence  only  in  the  case  specified  by  the  latter  Act,  of  the  witnesses  being  dead. 

The  judgment  of  the  Court  below  must  be  affirmed,  with  costs. 

[S.C.  3  Moo.  P.C.  252.     On  point  as  to  application  of  English  bankruptcy  law  to. 
India  (2  Moo.  Ind.  App.  290-292)  see  note  to  CockereU  v.  Dickens,  1840,  2  Moo. 
Ind.  App.  390;  and  cf.  Lyons  {Mayor  of)  v.  East  India  Coy.,  1836,  1  Moo.  Ind. 
App.  175  and  note  thereto  at  p.  360.     See.also  the  Indian  Insolvent  Act,  1848  (II 
and  12  Vict.  c.  21).] 


[293]  JOHN  CALDER,— Jpprffan«/  ROBERT  CRAIGIE  'RhJUKEI!,— Respondent* 
[Dec.  5,  1839,  and  July  4,  8,  1840.] 

On  appeal  from  the  Supreme  Court  of  Judicature,  at  Fort  William,  in  Bengal. 

The  21  St  Geo.  III.  c.  70,  s.  24,  protecting  Provincial  Magistrates  in  India  from 
actions  for  any  wrong  or  injury  done  by  them  in  the  exercise  of  their  Judicial 
Offices,  does  not  confer  unlimited  protection,  but  places  them  on  the  same 
footing  as  those  of  English  Courts  of  a  similar  jurisdiction,  and  only  gives 
them  an  exemption  from  liability  when  acting  bona  fide  in  cases  in  which  they 
have  mistakenly  acted  without  jurisdiction  [2  Moo.  Ind.  App.  306-307]. 

Trespass  will  not  lie  against  a  Judge  for  acting  judicially,  but  without  jurisdic- 
tion, unless  he  knew,  or  had  the  means  of  knowing,  of  the  defect  of  jurisdiction, 
and  it  lies  upon  the  Plaintiff,  in  every  such  case,  to  prove  that  fact  [2  Moo.  Ind. 
App.  309]. 

This  was  an  action  of  trespass,  brought  by  the  Appellant  against  the  Respondent, 
in  the  Supreme  Court  of  Judicature,  at  Fort  William,  to  recover  damages  for  the 
arrest  and  false  imprisonment  of  the  Appellant,  by  the  Respondent,  in  his  character 
of  Judge  and  Magistrate  of  the  Foujdaryf  Court  of  the  Zillah  of  Nuddeah,  in  Bengal. 

The  Appellant  was  the  Manager  of  a  Factory  at  Bayadangah,  in  the  same  Zillah, 
belonging  to  Mr.  David  Andrews.  Both  the  Appellant  and  Respondent  were 
European  British-born  subjects.  The  proceedings  which  gave  rise  to  the  imprison- 
ment complained  of  were  as  follows : — 

On  the  29th  of  July,  1834,  an  affray  took  place  in  a  village  called  Dutt  Boahleah, 
within  the  Zillah  of  Nuddeah.  On  the  following  day,  the  police  Darogah  of  the 
adjoining  Thanah  (Police  station)  of  Hanskolly,  within  which  [294]  the  village  of 
Boahleah  is  situate,  reported  the  particulars  of  the  riot  to  the  Respondent,  as  the 
acting  Magistrate  of  the  Foujdary  Court  of  the  Zillah  of  Nuddeah,  and  transmitted 
the  depositions  of  the  wounded  persons,  as  well  as  some  of  the  witnesses  of  the  affray. 

The  Respondent,  Mr.  Halket,  being  of  opinion,  that  the  Appellant  was  concerned 
in  the  riot,  directed  a  robocarree  (or  order  of  instructions  for  the  mode  of  proceeding 
in  the  case)  of  the  Foujdary  Court  at  Eishnaghur,  to  be  made  and  ptissed,  by  which  it 
was  ordered  (amongst  other  things),  that  a  Perwannah  should  be  written  and 
directed  to  the  Darogah  for  the  apprehension  of  Mr.  Calder. 

The  robocarree  was  signed  by  the  Respondent,  and  a  Perwannah  was  accordingly 
issued  on  the  same  day,  and  delivered  to  the  Darogah  of  the  Thanah  of  Hanskolly. 
Under  the  authority  of  which,  the  Appellant  was  detained,  and  kept  under  surveil- 

*  Present:  Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  and  the 
Bight  Honourable  Dr.  Lushington. 

t  Criminal.  [As  to  these  Courts  see  preamble  to  Bengal  Reg.  9  of  1793 :  Respon- 
dent's Case  in  Printed  Cases,  p.  5 :   Morley's  Dig.  xxxiii.] 
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lance  of  two  Burhurdanzes  (matchlock-men),  within  the  boundaries  of  Mr.  Andrew's 
Factory. 

The  Appellant  was  ultimately  brought  before  Mr.  Halket,  the  Respondent,  as 
Acting  Judge  of  the  Foujdary  Court  at  Kiahnaghur,  and  after  some  days'  investiga- 
tion, admitted  to  bail;  and  was  eventually  bound  by  recognizance  to  appear  when 
called  upon.  The  greater  part  of  the  other  prisoners  charged  with  being  concerned 
in  the  riot  were  convicted,  and  sentenced  to  different  periods  of  imprisonment :  but 
no  further  proceedings  were  taken  against  Mr.  Calder. 

Upon  the  6th.  of  March  in  the  following  year,  1835,  Mr.  Calder  commenced  an 
action  of  trespass,  in  the  [295]  Supreme  Court  at  Calcutta,  against  Mr.  Halket,  for 
assault  and  false  imprisonment.  The  declaration  contained  three  counts.  The 
first  alleged,  that  the  Respondent  assaulted  and  imprisoned  the  Appellant,  for  thirty- 
four  days  at  Bayadangah.  The  second,  that  the  Respondent  had  laid  hold  of  the 
Appellant,  and  compelled  him  to  go  from  a  House  in  Bayadangah  to  a  place  called 
Poolia,  and  from  Poolia  back  to  Bayadangah,  and  then  to  Eishnaghur,  and  tJiere 
imprisoned  him  for  twenty-five  days.  And  the  third  count  alleged,  that  the  Respon- 
dent had  assaulted  and  imprisoned  the  Appellant  at  Kishnaghur,  for  thirty-four  days. 

The  Respondent  pleaded  the  general  issue ;  and  also  six  special  pleas,  justifying 
the  several  arrests  and  imprisonments,  as  done  by  him  as  Magistrate  of  the  district 
of  Nuddeah,  in  the  Province  of  Bengal,  and  of  the  Criminal  Court  of  the  same 
District. 

The  Appellant  joined  issue  upon  the  first  plea,  and  replied  de  injuria  to  the  six 
special  pleas  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  before  the  Supreme  Court,  on  the  23rd  July,  1835, 
when  several  witnesses  were  examined  on  both  sides,  and  a  verdict  was  given  for  the 
Plaintiff,  on  all  the  issues  joined  in  the  action,  with  damages  to  the  amount  of  five 
hundred  sicca  rupees,  but  with  liberty  for  the  Respondent  to  move  that  the  verdict 
should  be  set  aside  and  a  nonsuit,  or  verdict  for  the  Respondent,  entered  instead 
thereof,  upon  three  several  points  reserved,  viz.,  first,  that  there  was  no  proof  of  the 
arrest  of  the  Appellant  by  the  Respondent's  Order;  secondly,  that  under  the  pro- 
visions of  the  Statutes,  2l8t  Geo.  III.  o.  70,  s.  24,  and  53rd  Geo.  III.  o.  155,  s.  105,  and 
the  [296]  Bengal  Regulations  in  force  in  the  Presidency  the  Respondent  was  not 
liable  to  the  Supreme  Court  in  an  action  for  damages ;  the  acts  proved  appearing  in 
evidence  to  have  been  acts  done,  by  him  as  Magistrate  of  the  Provincial  Court  of 
Kishnaghur;  and,  thirdly,  that  under  the  general  issue  a  sufficient  justification  was 
proved. 

A  rule  nisi  to  that  effect  was  granted  on  the  2nd  of  November. 

On  the  24th  November,  1835,  the  several  points  reserved  were  argued  before  the 
Supreme  Court,  who  were  of  opinion,  that  the  arrest  having  taken  place  under  the 
seal  of  the  Foujdary  Court,  and  the  Appellant  being  a  British-born  subject,  and  not 
amenable  to  the  jurisdiction  of  the  Foujdary  Court,  of  the  Zillah,  the  Respondent 
had  failed  to  support  his  special  pleas.  They  were,  however,  of  opinion,  that  under 
the  general  issue,  the  Respondent  was  entitled  to  avail  himself  of  the  protection  of 
the  24th  section  of  the  Statute,  21st  Geo.  III.  c.  70,  which  precluded  the  Supreme 
Court  from  holding  jurisdiction  in  the  action  against  the  Respondent,  and  ac- 
cordingly adjudged  that  the  verdict  should  be  entered  for  the  Respondent  on  the 
general  issue,  with  costs,  and  costs  of  motion. 

From  this  judgment  the  Appellant  appealed  to  Her  Majesty  in  Council. 

Mr.  M.  D.  Hill,  Q.C.,  and  Mr.  C.  Buller,  for  the  Appellant— The  judgment  of  the 
Supreme  Court  cannot  stand;  they  admit  the  trespasses,  but  say  they  have  no 
jurisdiction  to  try  the  question,  the  Respondent  having  acted  in  his  magisterial 
capacity,  and  not  being  amen-[297]-able  to  the  Supreme  Court.  This  is  contrary  to 
law,  as  well  as  against  the  true  construction  of  the  Acts,  2l8t  Geo.  III.  c.  70,  and  53rd 
Geo.  III.  c.  155.  The  rule  at  law  is,  that  if  an  action  be  brought  against  a  Judge  of 
record  for  an  act  done  by  him  in  his  judicial  capacity,  he  must  plead  that  he  did 
such  act  as  a  Judge  of  record  before  he  can  avail  himself  of  such  justification  (Lord 
Mansfield  in  Mostyn  v.  Fabrigas,  1  Cowp.  172).  The  Respondent  pleaded  the  general 
issue.  Now,  supposing  him  to  be  a  Judge  of  record,  that  is  clearly  insufficient;  but 
he  also  pleaded  specially,  that  the  acts  were  done  by  him  in  his  magisterial  capacity  • 
yet  the  Court  held  these  pleas  were  not  supported,  but  they  held  the  plea  of  the  genera! 
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issue  sufficient,  under  the  2l8t  Geo.  III.  c.  70,  bb.  2  and  24.  That  Act  was  passed  to 
explain  and  amend  the  previous  Act,  of  13th  Greo.  III.  c.  63,  under  which  the  Supreme 
Court  was  first  establi^ed;  bj  the  second  section  it  is  provided,  that  persons  im-. 
pleaded  in  the  Supreme  Court,  for  acts  done  by  order  of  the  Governor-General  in 
Council,  may  plead  the  general  issue.  But  the  trespass  of  the  Respondent  was  not 
an  act  so  done.  The  Respondent  is  a  Judge  of  the  Foujdary  Court,  and  according  to 
the  Bengal  Regulation  I.  of  1772  (see  Letter  of  Committee  of  Circuit,  par.  5),  first 
establishing  that  Court,  but  an  Officer  of  police,  having  no  jurisdiction  over  any 
but  natives;  and  though  appointed  by  the  Governor-General  in  Council,  the  acts  done 
by  him  in  his  judicial  capacity  never  can  be  construed  to  be  acts  done  by  the  order 
of  the  Governor-General,  so  as  to  entitle  him  to  plead  the  general  issue.  The  24th 
section  of  the  Act  recites,  that  whereas  it  is  reasonable  to  render  the  Provincial  [298] 
Magistrates,  as  well  native  as  British-born  subjects,  more  safe  in  the  execution  of 
their  office,  it  is  enacted,  that  no  action  for  wrong  or  injury  shall  lie  in  the  Supreme 
Court  against  any  person  whatsoever  exercising  a  judicial  office  in  the  Country 
Courts,  for  any  judgment,  decree,  or  Order  of  the  said  Court,  nor  against  any 
person  for  any  act  done  by  or  in  virtue  of  the  Order  of  the  said  Court.  Now,  in  the 
first  place,  this  clause  applies  to  the  Orders  of  the  Court,  and  not  to  the  individual 
acta  of  the  Judge ;  and,  in  the  next  place,  the  judgments,  orders,  or  decrees,  intended 
by  the  Legislature,  or  such  as  the  judicial  officer  has  authority  to  exercise,  viz.,  over 
natives,  and  not  over  British  subjects,  who  are  not  subject  or  amenable  to  the  juris- 
diction of  the  Provincial  Magistrates.  Here  the  Respondent,  a  Mofussil  Magistrate, 
issues  a  Perwannah  for  the  arrest  of  the  Appellant,  a  British-born  subject,  without 
the  oath  of  any  party  being  taken,  without  any  charge  made,  without  any  accusation, 
or  even  Accuser,  but  solely  on  his  own  suspicion,  drawn,  it  may  be,  from  the  report 
of  the  Darogah,  but  of  which  the  Respondent  is  in  utter  ignorance.  The  Act  of  21st 
Geo.  III.  c.  70,  was  never  intended  for  such  a  case  as  this,  nor  can  it  be  strained  to 
meet  it.  If  the  construction  given  by  the  Supreme  Court  to  the  24th  section  be 
correct,  the  Appellant  will  be  without  redress  at  law ;  he  cannot  sue  the  Respondent 
in  the  District  in  which  the  acts  happened,  and  the  Native  Courts  of  Sudder  and 
Nizamut  Adawlut  are  Courts  of  appeal  without  original  jurisdiction.  The  con- 
sequence will  be,  that  the  local  Magistrates  in  India  will  enjoy  a  protection  and 
immunity  not  possessed  by  a  Judge  of  the  highest  Court  of  Record  in  England. 

[299]  Then  it  is  said  that  the  Respondent,  being  a  Justice  of  the  peace,  had 
jurisdiction  under  the  53rd  Geo.  III.  c.  155,  s.  105;  but  that  clause  applies  only  to 
cases  of  arrest  of  a  party  complained  of,  after  the  case  has  been  heard  and  decided, 
and  a  fine  imposed  and  not  paid,  and  no  property  found  within  the  District  from 
which  such  fine  could  be  levied.  The  question  then  is,  whether  the  Respondent, 
being,  as  it  is  admitted,  a  Justice  of  Peace,  and  as  such  amenable  to  the  Supreme 
Court,  can  be  permitted  to  say  that  the  act  done  by  him  was  in  his  capacity  of  Judge 
of  the  Foujdary  Court,  and  not  as  a  Magistrate,  and  that  as  such  Judge  he  is 
entitled  to  plead  the  general  issue,  and  to  the  protection  of  the  21st  Geo.  III.  c.  70. 
We  do  not  contend  that  an  action  would  lie  against  the  Respondent  acting  within 
his  jurisdiction ;  the  Statute,  2l8t  Geo.  III.  c.  70,  protects  the  Judges  of  the  Native 
Courts  in  India  in  the  same  manner  as  those  of  7th  Jac.  I.  c.  5,  2l8t  Jac.  I.  c.  12, 
8.  5,  and  42nd  Geo.  III.  c.  85,  s.  6,  protect  the  Judges  of  our  own  Courts ;  but  if  the 
act  done  be  out  of  the  jurisdiction  of  the  Judge,  then  he  is  not  protected.  Bushell's 
case  (1  Mod.  1 19).  Hamond  v.  Howell  (1  Mod.  184).  MUhr  v.  Seare  (2  W.  Bl.  1141). 
This  doctrine  was  admitted  in  Dicat  v.  Lord  Brougham  (6  Car.  and  P.  249  [3  St 
Tr.  (N.S.)  569],  and  formed  the  basis  of  the  decision  in  Mostyn  v.  Fabrigas  (1  Cowp. 
161).  If  an  act  is  done  by  a  Judge  as  Judge  of  Record,  in  his  judicial  capacity, 
then  no  action  will  lie  against  him.  Groenvelt  v.  Bwwell  (1  Lord  Ray.  454 ;  1  Salk. 
200).  But  the  Foujdary  Court  is  not  a  Court  of  Record,  it  is  the  native  Criminal 
Court,  created  under  the  R^ulation  of  1772,  at  the  same  [300]  period  as  the  Sudder 
Court,  which  has  been  held,  as  we  are  instructed,  by  the  Supreme  Court  not  to  be 
a  Court  of  Record.  If  a  party  not  being  a  Judge  of  a  Court  of  Record  improperly 
grants  a  warrant,  on  which  another  is  imprisoned,  an  action  lies,  Beardmore  v. 
Carrington  (2  Wils.  244),  Burdett  v.  Abbot  (14  East  1),  and  he  must  plead  specially. 
Now,  though  the  warrant  is  sealed  with  the  seal  of  the  Foujdary  Court,  the  act  of 
granting  it  was  a  ministerial  and  not  a  judicial  act,  and  being  an  excess  of  jurisdio- 
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tion,  an  action  will  lie  for  it.  Beaurain  v.  Scott  (3  Camp.  388).  The  distinction 
between  a  ministerial  and  judicial  act  was  taken  and  insisted  on  with  great  learn- 
ing and  ability  in  a  case  in  the  Court  of  Common  Pleas  in  Ireland,  Taffe  v.  Downes, 
Lord  Chief  Justice  of  the  King's  Bench  (reported  by  Hatchell,  and 
printed  in  Dublin,  1815).  The  Plaintiff  having  been  arrested  upon  a 
warrant  from  the  Chief  Justice,  brought  an  action  of  assault  and  for  false  imprison- 
ment, to  which  the  Defendant  pleaded  that  he  was  Chief  Justice  of  the  King's  Bench, 
and  that  as  such,  and  in  the  course  of  his  Office  of  Chief  Justice,  issued  his  warrant. 
The  Plaintiff  demurred,  because  the  Defendant  did  not  justify  by  his 
plea  the  issuing  the  warrant,  by  setting  forth  the  causes  for  which, 
as  well  as  the  autiiority  under  which,  it  was  issued.  The  case  was 
elaborately  argued  by  the  most  eminent  men  at  the  Irish  Bar,  and  though  the  Court 
gave  judgment  against  the  demurrer,  one  of  the  Judges,  Mr.  Justice  Fletcher,  being 
dissentient,  yet  the  distinction  between  the  ministerial  and  judicial  acts  of  a  Judge, 
which  formed  the  ground  of  his  dissent,  was  not  controverted  by  the  other  Judges, 
who  only  [301]  held  that  the  act  in  question  was  legal,  and  could  not  be  questioned 
because  it  waw  a  judicial  act.  The  Chief  Justice,  however,  was  a  Judge  of  Record ; 
even,  therefore,  admitting  the  case  to  have  decided,  that  a  Judge  could  not  be 
questioned  for  an  act  ministerial,  but  in  the  nature  of  a  judicial  act,  that  decision 
cannot  be  relied  on  here,  for  there  is  no  pretence  for  saying  that  the  Foujdary  Court 
is  a  Court  of  Record,  or  its  Judges  anything  higher  than  our  Justices  of  the  peace. 
In  Tate  v.  Chamberg  (3  Nev.  and  Man.  523),  where  a  Magistrate  committed  a  man 
under  39th  and  40th  Greo.  III.  c.  99,  s.  8  (the  Pawnbrokers'  Act),  for  re-examination 
upon  a  charge  of  embezzlement,  and  not  of  penalty,  as  provided  by  the  Act,  the 
Magistrate  was  held  liable  to  an  action  for  exceeding  his  jurisdiction.  The  pro- 
ceeding of  the  Respondent  was  an  act  in  pais  and  not  of  record,  for  which  he  is 
amenable,  if  he  has  exceeded  his  jurisdiction;  this,  we  maintain,  he  clearly  has 
done;  the  judgment,  therefore,  entered  up  by  the  Supreme  Court  for  the  Respondent 
on  the  general  issue  must  be  reversed,  and  the  cause  remitted  back  to  the  Court  to 
assess  the  damages  due  to  the  Appellant,  for  the  wrong  and  injury  he  has  sustained. 

Mr.  Serjeant  Spankie,  Sir  William  FoUett,  Q.C.,  and  Mr.  Greenwood,  for  the 
Respondent. — The  action  of  trespass  brought  against  the  Respondent  by  the  Appel- 
lant, was  not  sustainable  in  the  Supreme  Court,  for  two  reasons;  first,  because  the 
Respondent,  acting  hojia  fide  in  the  execution  of  his  office  as  a  Magistrate  of  the 
Foujdary  Court,  in  a  case  [302]  within  the  jurisdiction  of  that  Court,  is  protected 
by  the  Statutes,  2l8t  Geo.  III.  c.  70,  ss.  2  and  24,  and  53rd  Geo.  III.  c.  155,  s.  105 ; 
and,  secondly,  because  it  did  not  appear  upon  the  trial,  nor  was  there  any  ground 
for  the  Court  to  presume,  that  the  Respondent  had  any  notice  of  the  fact,  or  any 
reason  to  suppose  that  the  Appellant  was  not  a  native,  and  as  such  amenable  to  the 
jurisdiction  of  the  Foujdary  Court.  The  sections  2  and  24  of  the  21st  Geo.  III., 
c.  70,  must  be  taken  together;  the  latter  provides  that  no  action  shall  lie  in  the 
Supreme  Court  against  any  person  whatsoever  exercising  a  judicial  office  in  the 
Country  Courts,  for  any  judgment,  decree,  or  order  of  the  said  Court;  and  by  the 
former,  any  person  impleaded  in  the  Supreme  Court  for  any  act  done  by  order 
of  the  Governor-General  in  Council,  may  plead  the  general  issue.  Now,  it  is  ad- 
mitted, that  the  parties  engaged  in  the  riot  were  natives,  and  as  such  amenable 
to  the  jurisdiction  of  the  Native  Courts.  The  Appellant  was  the  exception;  he,  it 
seems,  was  an  European  and  a  British  subject ;  but  how  was  Mr.  Halket  to  know  that 
circimistance?  His  name  would  not  necessarily  import  the  fact, — he  might  be  an 
half-caste:  it  is  clear  that  he  was  engaged  with  others,  who  were  amenable  to  the 
jurisdiction  of  the  Foujdary  Court,  in  a  common  breach  of  the  law  ;  when,  therefore, 
he  was  apprehended,  if  he  intended  to  avail  himself  of  his  privilege  as  a  British 
subject,  he  should  have  moved  for  a  warrant  to  be  discharged;  that  would  have 
been  the  course  here ;  and  if  he  had  that  remedy,  can  he  lay  by,  and  then  bring  his 
action)  But  if  a  Magistrate  acts  bona-  fide,  he  is  protected  against  all  unintentional 
errors;  that  is  the  principle  upon  which  all  the  Acts  of  Parliament  for  their  protec- 
tion are  framed  ;  and  the  [303]  decisions  of  the  Courts  are  in  accordance  with  that 
principle.  Wetter  v.  Toke  (9  East.  364),  Beechey  v.  Sideg  (9  Bar.  and  Cr.  806),  Price 
v.  Menamtfer  (2  Bos.  and  Pul.  158).  The  7th  Jac.  I.  c.  5,  made  perpetual  by  21st 
Jac.  I.  c.  12,  first  enabled  an  Officer  impleaded  for  the  execution  of  his  office,  to 
plead  the  general  issue.     By  the  42nd  Geo.  III.  c.  85,  s.  6.  this  provision  was  extended 
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to  all  persons  having,  holding,  or  exercising,  public  employment  in  or  out  of  tiie 
Kingdom,  and  who  by  law  are  empowered  to  commit  persons  to  safe  custody ;  so  that, 
independent  of  the  Statute,  2l8t  Geo.  III.  c.  70,  the  Respondent,  being  a  person 
having  legal  authority  to  commit,  if  sued  in  this  Country,  might  have  pleaded  the 
general  issue:  but  it  is  said,  that  the  arrest  of  the  Appellant  was  not  within  the 
intent  or  meaning  of  2l8t  Geo.  III.  c.  70.  The  instrument  of  arrest  is  a  Perwannah, 
which  iB  something  more  than  a  warrant,  for  it  sets  forth  the  report  of  the  Darogah 
on  which  it  is  founded,  and  then  proceeds  to  order  the  arrest  of  the  parties  implicated 
in  the  riot,  who  are  to  be  detained  until  the  arrival  of  the  presence,  that  is,  the 
Judge,  and  not  brought,  as  would  be  the  case  heie,  immediately  before  him  for 
examination.  It  is  an  Order,  and  being  sealed  with  the  seal  of  the  Ciourt,  must  be 
taken  to  be  an  Order  of  the  Court,  aiid  as  such  is  precisely  within  the  24th  sect,  of 
the  Act,  21st  Geo.  III.  c.  70.  Then  is  Mr.  Halket  liable  to  an  action  of  trespass  for 
excess  of  jurisdiction  in  a  matter  over  which  he  had  already,  as  respected  the 
natives,  jurisdiction,  without  notice  of  the  Appellant's  character  of  a  British  subject  t 
Hat  is  contrary  to  the  principle  of  all  the  cases.  If  [304]  a  Judge  having  jurisdic- 
tion, exceed  it  by  mistake,  no  action  can  be  maintained  against  him.  Gwinne  v. 
Poole  (Lutw.  Fo.  935),  Truseott  v.  Carpenter  (1  Ld.  Ray.  229),  Lourther  v.  The  Earl 
of  Raanor  (8  East.  113).  In  Dieas  v.  Lord  Brougham  [6  C.  and  P.  249]  there  was  no 
special  plea,  the  plea  of  the  general  issue  was  held  sufficient.  If  there  is  a  general 
law,  as  an  Act  of  Pailiament,  the  Court  are  bound  to  take  notice  of  it;  it  need  not 
be  pleaded  in  abatement ;  that  was  settled  in  Parker  v.  Elding  (1  East.  362),  and  has 
been  followed  by  West  v.  Tm-ner  (6  Ad.  and  Ell.  614).  The  effect  of  reversing  the 
judgment  of  the  Supreme  Court  would  be  to  allow  actions  to  be  brought  against 
individual  Judges  for  the  acts  of  the  Court ;  that  is  plainly  contrary  to  every  dictum 
and  decision  to  be  found.  The  judgment,  therefore,  of  the  Court  below  must  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

Mr.  M.  D.  Hill,  in  reply. — The  construction  put  upon  the  2l8t  Geo.  III.  c.  70, 
is  inconsistent  with  the  provisions  of  the  Act  itself.  It  is  contended,  that  by  the 
24th  section,  judicial  Officers  are  indemnified  from  any  proceedings  in  respect  of 
acta  done  by  them  as  such ;  but  the  two  succeeding  sections  provide  for  the  case  of 
informations  being  brought  against  them  for  corrupt  acts.  The  argument  puts 
them  too  high :  they  may  be  indicted ;  is  that  consistent  with  their  being  Judges  of 
Record,  and  as  such  protected?  The  Judges  of  the  Court  of  Record  here  can  only  be 
proceeded  against  by  impeachment;  they  are  amenable  to  Parliament  alone  for 
their  acts.  Are  the  Judges  of  the  Foujdary  Court  in  India  on  the  [306]  same  foot- 
ing! In  the  63rd  Greo.  III.  c.  155,  s.  106,  the  local  Courts  are  described  as  established 
by  the  Blast  India  Company ;  they  are  not  King's  Courts  in  the  sense  of  the  Superior 
Ckiurts  here ;  and  if  not  King's  Courts,  then  they  have  only  a  local  and  limited 
jurisdiction,  and  their  Judges  must  be  accountable  for  any  excess  in  the  exercise  of 
it  If  a  Judge  acts  in  a  matter  or  subject  in  which  he  has  no  jurisdiction,  he  is 
liable  to  an  action ;  but  if  he  has  jurisdiction,  though  he  proceed  erroneously,  no 
action  will  lie, — ^that  was  the  distinction  taken  in  the  Marshahea  Case  (10  Co.  Rep. 
76,  2nd  Res.),  and  by  Holt,  C.J.,  in  Grotewelt  v.  Barweil;  by  Powell,  B.,  in  Gwinne 
V.  Poole;  and  by  De  Grey,  C.  J.,  in  MiUer  v.  Seare  (2  W.  Bl.  1145);  and  was  the 
foundation  of  the  more  modern  case  of  Ackerley  v.  Parkinton  (3  Mau.  and  Sel.  411). 
The  argument  that  the  Respondent  had  jurisdiction  over  natives,  cannot  be  carried 
to  give  him  any  over  British  subjects,  who  are  expressly  exempted  from  the  operation 
of  the  native  Courts.  The  arrest  of  the  Appellant  was  not  a  judicial  act,  or  founded 
on  any  judicial  proceeding.  The  Respondent  had  no  right  to  do  more  than  issue  a 
summons,  and  immediately  he  found  that  the  Appellant  was  a  British  subject,  he 
must  have  been  discharged.  He  began  by  exceeding  his  authority  as  a  Magistrate, 
acting  judicially  when  he  ought  only  to  have  acted  ministerially,  and  proceeding 
summarily  when  he  ought,  first,  at  least,  to  have  inquired  and  ascertained  that  he 
had  jurisdiction  to  act  at  all ;  he  is,  therefore,  not  entitled  to  any  privilege,  and  ought 
not  to  be  screened  from  the  consequences  of  his  own  deliberate  act. 

[306]  Mr.  Baron  Parke  (Dec.  17,  1840).— The  material  question  in  this  case  is, 
whether  the  Defendant,  being  a  Judge  of  the  Foujdary  Court  of  the  Zillah  of 
Nuddeah,  was,  in  that  character,  entitled  to  the  protection  of  the  2l8t  Geo.  III.  c.  70, 
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8.  24,  for  issuing  his  Order,  or  Perwannah,  and  for  what  was  done  in  obedience 
to  it. 

This  section  is  as  follows : — "  And  whereas  it  is  reasonable  to  render  the  Pro- 
vincial Magistrates,  as  well  natives  as  British  subjects,  more  safe  in  the  execution 
of  their  office;  be  it  enacted,  that  no  action  for  wrong  or  injury  shall  lie  in  the 
Supreme  Court,  against  any  person  whatsoever,  exercising  a  judicial  office  in  the 
Country  Courts,  for  any  judgment,  decree,  or  order  of  the  said  Court,  nor  against 
any  person  for  any  act  done  by  or  in  virtue  of  the  Order  of  the  said  Court." 

Three  meanings  may  be  attributed  to  this  clause. 

First.  It  may  mean  that  no  action  should  lie  against  one  exercising  a  judicial 
office,  in  the  Country  Courts,  for  any  judgment,  decree,  or  order  of  the  Court,  whether 
in  a  matter  in  which  the  Ctturt  had  a  jurisdiction  or  not,  or  whether  the  Judge 
wilfully  and  knowingly  gave  judgment  or  made  an  Order  in  a  matter  out  of  his 
jurisdiction  or  not;  so  that  the  fact  of  the  existence  of  a  judgment,  decree,  or  order, 
should  preclude  all  inquiry. 

Secondly.  It  may  mean  to  protect  the  Judge  only  where  he  gives  judgment,  or 
makes  an  Order,  in  the  bona  fide  exercise  of  his  office,  and  under  the  belief  of  his 
having  jurisdiction,  though  he  may  not. 

Thirdly.  The  object  may  have  been  to  put  the  Judges  of  the  Native  Courts  on  the 
footing  of  Judges  of  the  Superior  Courts  of  Record,  or  Courts  having  [307]  similar 
jurisdiction  to  the  Native  Courts  here,  protecting  them  from  actions  for  things 
done  within  their  jurisdiction,  though  erroneously  or  irregularly  done,  but  leaving 
them  liable  for  things  done  wholly  without  jurisdiction. 

It  seems  to  us,  i^at  the  first  of  these  constructions  is  inadmissible.  It  never  could 
have  been  intended  to  give  such  unlimited  power  to  the  Judges  of  the  Native  Courts, 
and  reason  points  out  that  the  general  words  of  the  clause  must  be  qualified  in  the 
manner  stated  in  one  of  the  two  latter  modes  of  construction. 

We  think  that  the  third  is  the  right  mode,  and  that  the  true  meaning  of  the 
section  in  question  was  to  put  the  Judges  of  Native  Courts  of  Justice  on  the  same 
footing  as  those  of  English  Courts  of  similar  jurisdiction.  There  seems  no  reason 
why  they  should  be  more  or  less  protected  than  English  Judges  of  general  or  limited 
jurisdiction,  under  the  like  circumstances.  To  give  them  an  exemption  from 
liability,  when  acting  bona  fide  in  cases  in  which  they  had,  though  mistakenly,  acted 
without  jurisdiction,  would  be  to  place  them  on  a  better  footing  than  English  Judges 
or  Magistrates,  and  to  leave  the  injured  individual  wholly  without  civil  remedy; 
for  English  Judges,  when  they  act  wholly  without  jurisdiction,  whether  they  may 
suppose  they  had  it  or  not,  have  no  privilege;  and  the  justices  of  the  peace,  whether 
acting  as  such,  or  in  their  judicial  character,  in  cases  of  summary  conviction,  have 
no  other  than  that  of  having  notice  of  action,  a  limitation  of  time  for  bringing  it, 
a  restriction  as  to  vemie,  the  power  of  tendering  amends,  and  of  pleading  the 
general  issue,  with  certain  advantages  as  to  costs. 

[308]  This  construction  is  that  contended  for  by  the  Appellant,  and  to  that 
extent  we  think  that  the  Appellant  is  right.  But  in  applying  that  rule  to  the  facts 
in  evidence  in  the  present  case,  we  think  that  enough  does  not  appear  to  make  the 
Defendant  a  trespasser. 

We  must  consider  the  Defendant  as  being  in  the  same  situation  as  a  Criminal 
Judge  in  this  country,  with  the  qualification,  that  he  had  no  jurisdiction  over  one 
particular  class,  viz.,  the  European-born  subjects  of  the  British  Crown ;  and  the 
question  is,  whether  he  is  liable  to  an  action  of  trespass,  for  causing  the  Plaintiff 
to  be  arrested,  he  being,  in  reality,  exempt  from  his  jurisdiction. 

If  the  particular  character  of  the  Plaintiff  be  not  taken  into  consideration,  and 
if  the  case  be  treated  as  if  he  had  been  a  native  subject,  there  is  no  doubt  that  the 
Defendant  would  have  been  protected ;  for  it  is  not  merely  in  respect  of  acts  in 
Court,  acts  sedente.  curia,  that  an  English  Judge  has  an  immunity,  but  in  respect  of 
all  acts  of  a  judicial  nature,  as  was  decided  in  the  case  of  Taffe  v.  Dotimes  [Hatchell's 
Reports,  Dublin,  1815,  3  Moo.  P.C.  36  n.  (a)]:  and  an  order  under  the  seal  of  the 
Foujdary  Court,  to  bring  a  native  into  that  Court,  to  be  there  dealt  with  on  a  criminal 
charge,  is  an  act  of  a  judicial  nature,  and  whether  there  was  any  irregularity  or 
error  in  it,  or  not,  would  be  dispunishable  by  ordinary  process  at  law.  But  the 
protection  would  clearly  not  extend  to  a  judicial  act,  done  wholly  without  jurisdic- 
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tion ;  and  it  is  contended,  that  this  Order,  with  reference  to  a  British-born  person, 
is  altogether  without  jurisdiction,  because  such  person  was  not  answerable  to  the 
^neral  jurisdiction  of  the  Court;  and  the  special  jurisdiction  given  by  the  53rd 
Geo.  III.  c.  155,  s.  105,  did  not  warrant  the  mode  of  proceeding  in  this  case,  there 
[309]  being  no  information  or  complaint  by  a  native ;  nor  did  that  section  of  the 
Statute  authorize  imprisonment  in  the  first  instance. 

But  the  answer  to  the  objection  to  the  Defendant's  jurisdiction,  founded  on  the 
European  character  of  the  Plaintiff,  is,  that  it  does  not  appear  distinctly  in  the 
eridence,  upon  which  alone  we  are  to  act,  whatever  our  suspicions  may  be,  that  the 
Defendant  knew,  or  had  such  information,  as  that  he  ought  to  have  known  of  that 
fact;  and  it  is  well  settled  that  a  Judge. of  a  C!ourt  of  Record  in  England,  with 
limited  jurisdiction,  or  a  Justice  of  the  Peace,  acting  judicially,  with  a  special  and 
limited  authority,  it  not  liable  to  an  action  of  trespass  for  acting  without  jurisdic- 
tion, unless  he  had  the  knowledge  or  means  of  knowledge  of  which  he  ought  to  have 
arailed  himself,  of  that  which  constitutes  the  defect  of  jurisdiction.  Thus  in  the 
elaborate  judgment  of  Mr.  Baron  Powell,  in  GtvintK  v.  Pool^  (Lutw.  Fo.  1566),  it 
is  laid  down,  that  a  Judge  of  a  Court  of  Record  in  a  Borough  was  not  responsible 
M  a  trespasser,  unless  be  was  cognizant  that  the  cause  of  action  arose  out  of  the 
jurisdiction,  or  at  least,  that  he  might  have  been  cognizant,  but  for  his  own  fault ; 
which  last  proposition  Mr.  Baron  Powell  illustrates  by  a  reference  to  the  case  of 
the  Marshalsea  Court  [10  Co.  Rep.  76 ;  2nd  Res.],  which  had  jurisdiction  only  in 
certain  cases  where  the  King's  servants  were  parties,  who  being  all  enrolled,  the 
Judge  ought  to  have  had  a  copy  of  the  enrolment,  and  so  would  have  known  the 
character  of  the  parties.  It  is  true,  says  Mr.  Barou  Powell  (speaking  of  the  case 
of  a  Borough  Court),  that  the  cause  of  action  does  not  arise  within  the  jurisdiction 
of  the  Court,  as  it  ought  to  do,  but  as  the  Judge  cannot  know  that,  except  by  the 
Plain-[310]-tiff  or  Defendant,  until  he  knows  it,  the  rule  shall  be  in  this  case,  as  in 
others,  "  ignorantia  facti  excueat."  Mr.  Baron  Powell  lays  down  the  same  rule  as 
to  a  party ;  but  his  opinion  in  that  respect  is  disapproved  of  by  Lord  Chief  Justice 
Willes,  in  Moraria  v.  Sloper  (Willes,  35),  but  not  so  far  as  it  relates  to  a  Judge  or 
Officer. 

The  like  rule  has  been  followed,  in  the  case  of  Magistrates  acting  under  the 
special  powers  of  Acts  of  Parliament,  who  are  not  liable  as  trespassers,  if  they  have 
jarisdiction  to  inquire  into  the  facts  stated  before  them,  and  nothing  appears  on 
one  side  or  the  other  to  show  their  want  of  jurisdiction.  PUce  v.  Carter  (3  Bing., 
78),  Lvwther  v.  The  Earl  of  Radnor  (8  East,  113).  It  is  clear,  therefore,  that  a 
Judge  is  not  liable  in  trespass  for  want  of  jurisdiction,  unless  he  knew,  or  ought  to 
have  known,  of  the  defect,  and  it  lies  on  the  Plaintiff,  in  every  such  case,  to  prove 
Uiatfact. 

In  the  case  now  under  consideration,  it  does  not  appear  from  the  evidence  in 
the  case,  that  the  Defendant  was  at  any  time  informed  of  the  European  character 
of  the  Plaintiff,  or  knew  it  before,  or  had  such  information  as  to  make  it  incum- 
bent on  him  to  ascertain  that  fact.  The  point,  therefore,  which  is  contended  for  by 
the  Plaintiff,  does  not  arise ;  and  it  is  unnecessary  to  determine,  whether,  if  distinct 
notice  had  been  given  by  the  Plaintiff  to  the  Defendant,  or  proof  brought  forward 
that  the  Defendant  was  well  acquainted  with  the  fact  of  his  being  British-born, 
the  Defendant  would  have  been  protected  in  this  case,  as  being  in  the  nature  of  a 
hige  of  Record,  acting  irregularly  within  his  general  jurisdiction,  or  liable  to  an 
action  of  trespass,  as  acting  by  virtue  of  a  special  and  limited  authority,  given  by 
the  Statute,  -which  [311]  was  not  complied  with,  and,  therefore,  altogether  without 
jurisdiction. 

The  only  doubt  their  Lordships  have  had  in  the  consideration  of  this  case,  is, 
whether  the  evidence  was  sutficient  to  show  that  the  Defendant  knew  or  ought  to  have 
known,  that  the  Plaintiff  was  a  British-born  subject.  They  have  had  none,  that  it 
was  competent  for  the  Defendant  to  give  his  defence  in  evidence,  under  the  general 
issue,  by  force  of  the  Statute,  42nd  Geo.  III.,  c.  85,  s.  6,  if  not  at  Common  law. 

[Mews'  Dig.  tit.  INDIA,  2.  Jcbisdiction  and  Courts  ;  tit.  JUSTICE  OF  THE  PEACE, 
9.  Liability  to  Action,  1. ;  tit.  PUBLIC  OFFICER,  A.  Judicial  Capacity,  1. 
b.  Liability  to  Action.    S.C.  3  Moo.  P.C.  28 ;  4  St.  Tr.  (N.S.)  481 ;  and  below,  in 
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Supreme  Court  of  Calcutta,  Morton,  179.  On  point  as  to  scope  of  21  Geo. 
III.,  c.  70,  8.  24  (see  now  Act  XVIII.  of  1850),  see  Sinclair  v.  Broughton,  1882, 
L.R  9  Ind.  App.  163,  172 ;  and  cf.  Haggard  v.  Pdicier  Frires  (1892),  AC.  61. 
On  the  general  question  of  judicial  responsibility,  see  Gahan  v.  Lafitte,  1842, 
3  Moo.  P.C.  382;  Spooner  v.  Juddow,  1848,  1850,  4  Moo.  Ind.  App.  353; 
Hovlden  v.  Snvith,  1850,  14  Q.B.  841 ;  Kemp  v.  NevHU,  1861,  10  C.B.  (N.S.) 
623 ;  Fray  v.  Blackburn,  1863,  3  B.  and  S.  576 ;  Reg.  v.  Williatiu,  1866,  15 
L.T.  290;  Anderson  v.  GorrU,  (1895),  1  Q.B.  668;  Public  Authorities 
Protection  Act,  1893  (56  and  57  Vict.,  c.  61),  and  s.  77  of  Indian  Penal  Code 
(Act  XLV.  of  I860).] 


RAJAH  GOPAL  INDER  NARAIN  "EiOY ,— Appellant ;  RAJAH  JAGARNATH 
G\iB.G,— Respondent;  in  the  matter  of  the  Petition  of  RAJAH  GOPAL 
INDER  NARAIN,  security  in  the  cause  wherein  RAJAH  MOOTEE  LAL 
OPUDHIYA  was  Plaint  if,  and  MOTEE  HUIIA,  the  step-mother  of  RAJAH 
JAGARNATH  GURG,  was  Defendant  *  [Dec.  10,  1839]. 

On  appeal  from  an  Order  of  the  Sudder  Dewanny  AdauilxU  of  Bengal. 

Security  of  five  individuals  tendered  by  a  Plaintiff  on  appeal  from  the  Zillsh 
Court,  having  been  reported  by  the  Nazir  insufScient,  the  security-bond  of  an 
additional  surety  was  offered,  and  being  reported  sufiScient,  was  accepted 
by  the  Zillah  Court.  An  appeal  having  been  lodged  against  the  sufficiency 
of  this  new  security,  and  the  Provincial  Court  having  pronounced  it  in- 
sufficient, it  was  referred  back  to  the  Zillah  Court,  with  directions,  that 
unless  sufficient  security  was  given,  possession  of  the  property  in  di^ 
pute  should  be  delivered  to  the  Collector.  The  Zillah  Court,  upon 
further  investigation,  being  satisfied  with  the  sufficiency  of  the  additional 
surety,  a  security-bond  was  executed  in  that  Court  by  the  Appellant, 
the  additional  surety,  alone,  the  other  five  sureties  having  failed  to 
perfect  their  securities.  On  application  after  the  decision  in  the  caose, 
and  pending  an  appeal  to  the  King  in  Council  by  the  Appellant,  to  be 
discharged  from  the  liability  of  his  suretyship,  on  the  grounds  that 
the  rejection  of  his  surety  by  the  Provincial  Court  for  insufficiency, 
thenceforth  rendered  his  security  null  and  void;  and  that  the  accept- 
ance of  his  security  alone  by  the  Zillah  Court,  without  the  other  five 
sureties,  was  without  his  knowledge  and  consent, — it  was  held  by  the 
Privy  Council  (affirming  the  judgment  of  the  Court  below),  that  the 
security-bond  being  on  record,  was  not  voided  by  the  rejection  by  the  Pro- 
vincial Court  on  its  supposed  insufficiency;  the  Zillah  Court  having 
revived  the  same  by  their  acceptance  of  the  Appellant  as  surety,  and  he 
having  taken  no  steps  to  discharge  his  liability,  by  having  the  security- 
bond  taken  off  the  file. 

This  was  an  appeal  from  an  Order  made  by  the  Sudder  Dewanny  Adawlut  of 
Bengal,  on  the  2nd  of  March,  [312]  1807,  declaring  the  security  entered  into  by 
the  Appellant,  Gopal  Inder  Narain  Roy,  for  the  prosecution  of  an  appeal  from  the 
Zillah  Court  of  Midnapore,  in  the  above-mentioned  cause,  to  be  valid  and  sufficient, 
under  the  following  circumstances. 

In  the  year  1804,  Motee  Lai  Opudhiya  commenced  a  suit  in  forma  pauperit,  in 
the  Zillah  Court  of  Midnapore,  for  the  recovery  of  certain  Pergunnahs,  situate  in 
the  Zillah  of  Midnapore.    By  a  decree  made  on  the  LSth  of  July,  1805,  it  was  declared, 

•Present;   Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Sir  Herbert  Jenner. 
Privy  Councillor,— Assessor,  Sir  Edward  Hyde  East,  Bart. 
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that  the  Plaintiff  had  made  out  his  claim  to  the  Pergunnahs  in  question,  and  entrj 
upon  them  was  accordingly  decreed  to  him  with  costs. 

On  the  9th  of  September,  1805,  an  Order  was  made  for  the  execution  of  the 
decree,  which  was  carried  into  effect  by  the  Judge  of  the  Zillah  Court  causing 
Motee  Lai  to  be  put  into  possession.  At  this  time,  the  Defendant,  Motee  Hura,  had 
appealed  to  the  Provincial  Court,  but  the  Zillah  Judge,  not  having  notice  that  an 
appeal  was  entered,  did  not  take  or  require  security  from  Motee  Lai,  previous  to 
his  being  put  [313]  into  possession.  With  a  view  to  remedy  this  omission,  an  Order 
was  made  by  the  Provincial  Court,  on  the  17th  day  of  December,  1805,  directed  to 
the  Zillah  Court,  requiring  the  Judge  of  that  Court  to  call  for  security  from  Motee 
Lai,  for  one  year's  p/oduce  of  the  Pergunnahs,  and  prescribing  the  period  of  two 
months  for  tiding  that  security. 

On  the  Uth  of  February,  1806,  the  Plaintiff,  Motee  Lai,  tendered  to  the  Zillah 
Court,  Bheem  Chund  Eyal  and  Sahoo  Ram  Kyal,  Talookdars,  as  his  securities,  and 
an  Order  was  thereupon  given  to  the  Nazir  of  the  Court  to  inquire  and  ascertain 
their  sufficiency.  The  Nazir  reported  that  these  persons  were  not  possessed  of 
sufficient  property;  whereupon  the  Plaintiff,  on  the  1 7th  of  the  same  month, 
tendered  Ram  Kunhaye  Kyal,  Nur  Hurree  Kyal,  and  Luckee  Churn  Kyal,  Talook- 
dars, as  sureties,  in  addition  to  the  above-mentioned  Bheem  Chund  Kyal  and  Sahoo 
Ram  Kyal;  but  the  period  prescribed  by  the  Order  of  17th  of  December,  1805,  for 
perfecting  the  security,  having  then  expired,  no  inquiry  was  directed  by  the  Zillah 
Court  into  the  sufficiency  of  the  sureties  thus  tendered,  but  a  copy  of  the  proceedings 
was  transmitted  to  the  Provincial  Court. 

On  the  27th  February,  1806,  the  Judges  of  the  Provincial  Court  of  appeal 
passed  the  following  Order: — "That  whichsoever  of  the  parties  shall,  before  the 
21st  of  March  instant,  give  sufficient  security,  such  party  shall  obtain  entry  on  the 
contested  zemindary;  and  if  neither,  then  from  and  after  the  above  period,  the 
said  zemindary  shall  be  delivered  over  to  Government." 

Under  this  Order,  Motee  Lai  tendered  the  security-bond  of  the  present  Appel- 
lant, Rajah  Gopal  Inder  [314]  Narain  Roy,  and  an  entry  thereof  upon  the  pro- 
ceedings of  the  Zillah  Court  was  made  in  the  following  terms: — "  Security  in  pro- 
perty for  the  Respondent,  in  appeal  to  the  Calcutta  Court,  signed  and  sealed  on  the 
16th  of  February,  1806,  being  the  security  for  one  year's  produce  of  the  contested 
zemindary,  and  for  all  other  costs  which  may  be  decreed  against  Motee  Lai  in  this 
appeal."  It  was  accordingly  referred  to  the  Nazir  of  the  Court  to  inquire  into  the 
sufficiency  of  the  proposed  security;  and  he  having  made  his  report,  the  Zillah 
Judge,  on  the  1 1th  of  March,  accepted  the  same. 

It  appeared,  however,  that  for  the  purpose  of  proving  further  the  sufficiency 
of  the  security,  the  Attorneys  of  Motee  Lai,  on  the  I7th  of  March,  entered  in  the 
Zillah  Court  two  statements  of  the  effects  of  the  present  Appellant,  Gopal  Inder 
Narain  Roy,  with  the  signature  of  the  Zillah  Judge,  within  the  period  prescribed 
by  the  precept  of  the  27th  of  February,  1806 ;  but  the  acceptance  of  the  security  of 
Gopal  Inder  Narain  Roy  having  been  already  recorded,  it  was  deemed  unnecessary 
by  the  Zillah  Court  to  inform  the  Provincial  Court  of  the  presentation  of  those  papers, 
which  were  merely  placed  in  the  Record  Office. 

On  the  18th,  an  account  of  the  acceptance  of  Gopal  Inder  Narain  Roy's  security 
was  forwarded  to  the  Judges  of  the  Provincial  Court.  No  inquiry  was  considered 
necessary  by  the  Zillah  Court,  with  respect  to  the  sufficiency  of  the  further  securities 
which  had  been  tendered  by  the  Attorneys  of  Motee  Lai  on  the  I7th  of  March,  1806. 

But  on  the  same  day,  the  Respondent,  Motee  Hura,  presented  a  petition  to  the 
Provincial  Court,  complaining  of  the  insufficiency  of  the  security  which  had  [316] 
been  tendered  on  behalf  of  the  Plaintiff,  Motee  Lai.  This  petition  was  accompanied 
by  a  copy  of  the  proceedings  of  the  Zillah  Court,  accepting  the  security  of  the 
present  Appellant,  and  the  Nazir's  report,  on  which  the  Zillah  Court  had  proceeded. 

On  this  petition  the  Provincial  Court  pronounced  Gopal  Inder  Narain  Roy's 
security  insufficient,  and  made  the  following  Order,  dated  the  19th  of  March,  1806 : — 
"  That  a  copy  of  these  proceedings,  containing  a  precept,  be  sent  to  the  Zillah 
Judge  of  Midnapore.  Should  the  Appellant,  Motee  Hura,  presently  give  good 
security,  the  said  Judge  should  cause  her  to  enter  on  the  contested  zemindary;  and 
if  she  cannot,  in  conformity  with  the  Order  of  the  27th  of  last  month  (February), 
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the  zemindary  should  be  delivered  in  charge  to  Government,  and  the  return  should 
be  forwarded  on  or  before  the  15th  of  April. 

At  the  time  of  making  the  above  Order,  no  return  had  arrived  at  the  Provincial 
Court  to  the  Order  of  the  27th  of  February,  and  that  Court  was  not  only  unin- 
formed that  any  other  person  besides  the  Appellant,  Gopal  Inder  Narain  Roy, 
was  willing  to  become  security  on  behalf  of  Motee  Lai,  but  was  also  ignorant  of  the 
further  evidence  of  the  sufficiency  of  the  Appellant's  security  contained  in  the  two 
statements  which  had  been  presented  to  the  Zillah  Court  on  the  I7th  of  March,  and 
which  were  merely  recorded  in  that  Court. 

On  the  22nd  March,  the  Provincial  Court  sent  an  Order  to  the  Zillah  Judge,  to 
examine  the  security  in  property  offered  by  Motee  Hura. 

In  consequence  of  the  Order  of  the  Provincial  Court  of  the  19th  March,  rejecting 
the  security  of  Gopal  Inder  Narain  Roy,  and  directing  the  ouster  of  Motee  [316] 
Lai  from  the  zemindary,  the  Zillah  Court  of  Midnapore  held  proceedings  on  the 
7th  April,  1806,  wherein,  after  considering  the  various  circumstances  above  stated, 
they  set  forth,  that  it  seemed  to  them  proper  to  send  the  statements  above  mentioned 
to  the  Provincial  Court,  since  Gopal  Inder  Narain  Roy  had  been  accepted  as  suf- 
ficient for  the  security  required,  and  after  making  a  special  return  of  the  amount 
of  the  property  of  Gopal  Inder  Narain  Roy,  concluded  with  an  Order,  that  a  copy 
of  the  proceedings,  with  copies  of  the  statements  of  effects  of  Gopal  Inder  and  Bheem 
Chund  Kyal  and  Sahoo  Ram  Eyal,  should  be  transmitted,  for  the  information  of  the 
Court  of  appeal,  with  a  request  for  instructions,  whether  the  Respondent  (Motee 
Lai)  should  be  ousted  from  the  zemindary,  or  in  case  he  should  not  be,  whether  the 
security  of  the  Eyals  should  be  taken ;  and  whether,  with  the  exception  of  the 
sureties  above  named,  any  other  landholder,  whose  land  may  have  been  legally 
claimed,  should  be  received  as  security. 

Subsequent  to  the  date  of  this  Order  of  the  Zillah  Court,  and  before  the  13th 
of  May,  1806,  some  proceedings  took  place  with  reference  to  the  security  offered  by 
Motee  Hura,  the  Defendant  in  the  cause ;  the  sufficiency  of  which  was  ascertained : 
but  the  Defendant,  Motee  Hura,  was  not  put  into  possession  of  the  zemindary. 

On  the  13th  May,  1806,  the  Provincial  Court  took  tlie  return  of  the  Zillah 
Court  of  the  7th  April  into  consideration ;  and  after  stating  that  it  appeared  that 
the  holders  of  rentrfree  land,  besides  the  present  Appellant,  Gopal  Inder  Narain 
Roy,  were  sufficient  according  to  the  inquiry  and  account  of  the  Zillah  Judge  and 
the  two  last  Orders,  and  declaring  that  the  [317]  suit  would  be  proceeded  in, 
within  the  period  of  two  weeks,  observed,  "At  this  time  it  is  not  right  that  any 
Order  should  be  given  for  ousting  the  Respondent  (Motee  Lai),  who  is  in  possession, 
or  for  changing  his  security,  which  the  Zillah  Judge  has  pronounced  sufficient ; 
because  the  security  of.  the  Appellant  (Motee  Hura)  is  also  thought  sufficient, 
especially  as  the  year  current  in  the  Zillah  is  near  its  close."  It  was,  therefore, 
ordered,  that  the  returns  and  other  papers  should  be  recorded,  and  a  copy  of  the 
proceedings  given  to  both  parties. 

The  original  appeal  from  the  decree  of  the  Zillah  Court  of  the  18th  July,  1805, 
came  on  to  be  heard  before  the  Provincial  Court  of  appeal,  on  the  3rd  of  July, 
1806,  when  the  Court  reversed  the  judgment  of  the  Zillah  Court,  and  decreed  that 
the  Plaintiff,  Motee  Lai,  after  paying  the  expenses  of  collection,  should  deliver  over 
the  sum  of  one  hundred  and  seven  thousand  rupees,  the  profits  of  the  year  1213 
Amli  (1805-6),  to  the  Appellant  (Motee  Hura),  and  should  pay  the  costs  of  appeal  as 
well  as  those  of  the  Zillah  Court. 

On  the  24th  of  July,  the  Defendant,  Motee  Hura,  petitioned  for  execution  of  the 
above  decree,  but  the  Court,  made  no  Order. 

Motee  Lai  having  appealed  to  the  Sudder  Dewanny  Adawlut,  the  Calcutta  Pro- 
vincial Court  of  appeal  directed  their  Nazir  to  inquire  into  the  sufficiency  of  the 
securities  tendered  by  Motee  Lai  for  the  period  of  his  whole  possession,  pending  the 
appeal;  and  the  Nazir  having  reported  against  the  sufficiency  of  such  securities, 
the  Court,  on  2Ist  of  August,  1806,  ordered  the  property  in  dispute  to  be  made  over 
to  the  Collector,  which  Order  was,  on  the  27th  of  the  same  [318]  month,  approved  and 
confirmed  by  the  Sudder  Dewanny  Adawlut. 

On  the  9th  September,  1806,  Gopal  Inder  Narain  Roy  applied  by  petition  to 
the  Provincial  Court  of  appeal,  alleging  that  the  securitv-bond  entered  in  the  Zillah 
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Court  by  him  was  not  denned  sufficient  bj  the  Judges  of  that  Court ;  but  that  as  he  had 
not  received  the  security  from  the  office,  he  prayed  that  a  copy  of  the  proceedings 
of  &e  Court  of  appeal  of  the  19th  of  March,  the  13th  of  May,  and  the  29th  of  July, 
containing  as  he  alleged  an  opinion  of  the  insufficiency  of  the  security  tendered  by 
him,  might  be  granted  to  him ;  the  Court,  however,  refused  to  make  any  Order  with- 
out instructions  from  the  Sudder  Court. 

On  the  1st  of  October,  1806,  Motee  Lai  having  presented  a  petition  to  the  Sudder 
Court,  praying  that  the  security  of  Gopal  Inder  Narain  Roy  might  be  declared 
sufficient,  and  received,  for  staying  the  execution  of  the  decree  of  27th  of  August, 
that  Court  referred  the  petition  to  the  Provincial  Court,  and  ordered,  that  in  case 
of  the  non-acceptance  of  the  security,  the  Judges  should  forward  to  the  Sudder  Court 
a  detailed  account  of  the  reasons  for  the  same,  together  with  the  papers  of  the  appeal 
in  the  suit,  for  the  information  of  the  Court. 

Notwithstanding  the  last-mentioned  Order,  Giopal  Inder  Narain  Roy  petitioned 
the  Sudder  Court  to  be  discharged  altogether  from  his  responsibility ;  but  the  Court 
having  on  the  26th  of  November  taken  the  petition  into  consideration,  determined 
that,  as  nothing  was  required  from  the  Petitioner  respecting  the  execution  of  the 
decree,  no  Order  concerning  his  security  was  necessary. 

On  the  2nd  of  March,  1807,  the  whole  proceedings  [319]  relative  to  the  security 
of  the  present  Appellant,  Gopal  Inder  Narain  Roy,  were  taken  into  consideration 
by  the  Sudder  Court ;  when,  having  examined  the  various  petitions  and  Orders  in 
the  Zillab  and  Provincial  Courts  relative  thereto,  and  the  reason  on  which  the 
present  Appellant  grounded  his  Application  to  be  discharged  from  his  liability, 
namely,  the  alleged  non-acceptance  of  his  security  in  the  Provincial  Court;  the 
Sudder  Dewanny  Adawlut  declared,  that  the  excuse  of  the  present  Appellant  was 
neither  satisfactory  nor  proper  to  be  admitted,  and  they  directed  that,  in  case  of 
not  obtaining  from  Motee  Lai  himself  the  amount  of  the  profit  determined  by  the 
Provincial  Court  against  him,  it  might  be  demanded  conformably  to  custom,  and 
according  to  the  security-bond,  from  the  Appellant,  Gopal  Inder  Narain  Roy,  and  the 
other  five  sureties  of  Motefe  Lai. 

The  Zillah  Court,  however,  suspended  the  execution  of  the  Order  of  the  Sudder 
Court  on  account  of  the  Kyals  having  executed  no  security-bond,  and  t^  a  pro- 
ceeding held  on  the  28th  of  March,  1807,  they  applied  to  the  Provincial  Court  for 
further  instructions.  Gopal  Inder  Narain  Roy  also  petitioned  the  Sudder  Dewanny 
Adawlut  to  be  discharged  from  his  security,  on  the  ground  that  the  Provincial 
Court  had  rejected  it. 

On  the  13th  April,  1807,  the  Sudder  Court,  in  reply  to  the  last-mentioned 
petition,  ordered  that  the  Petitioner  should  exhibit  a  copy  of  the  proceedings  of  the 
Provincial  Court,  containing  the  Order  upon  the  contents  of  the  proceedings  of  the 
Zillah  Court  on  the  28th  March,  1806,  which  having  been  complied  with,  the  Sudder 
Court  took  the  same,  with  the  last-mentioned  petition  of  Gopal  Inder  Narain  Roy, 
into  [320]  consideration,  and  declared,  "  that,  from  the  proceedings  exhibited  this 
day,  there  results  no  sort  of  reason  for  changing  the  former  Order :  no  new  Order  is 
required." 

Previous  to  any  further  proceedings  taking  place,  Motee  Hura  died,  leaving 
Jagamath  Gurg,  the  present  Respondent,  her  Son-in-law  and  heir,  who  was  after- 
wards duly  admitted  to  defend  the  suit. 

On  the  20th  November,  1807,  the  appeal  in  the  original  suit  came  on  before  the 
Sudder  Dewanny  Adawlut,  when  that  Court  confirmed  the  decree  of  the  Provincial 
Court  of  appeal,  whereby  the  original  decree  of  the  Zillah  Court  had  been  reversed, 
and  directed  the  costs  of  both  parties  to  be  paid  by  Motee  Lai.  Upon  this  decree 
Gopal  Inder  Narain  Roy  again  petitioned  the  Sudder  Court  to  be  released  from 
his  liability;  but  on  the  6th  of  January,  1808,  the  Court  declared,  "  that  since  the 
unsatisfactory  excuses  of  the  Petitioner  concerning  his  security  in  this  suit  were 
rejected  on  the  2nd  of  March,  1807,  as  is  detailed  in  the  proceeding  of  the  above 
date,  it  was,  therefore,  ordered,  that  the  prayer  of  the  Petitioner  be  rejected." 

Gopal  Inder  Narain  Roy  was  then  arrested  and  imprisoned  on  account  of  his 
•ecurity-bond ;  but  having  subsequently  paid  the  sum  of  ninety-eight  thousand 
nine  hundred  and  eighty  rupees,  the  amount  of  the  profits  of  the  estate  for  one 
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year,  after  deducting  the  expenses,  he  obtained  an  Order  from  the  Provincial  Court 
of  appeal  on  the  28&  of  March,  1808,  for  hi^  discharge. 

Motee  Lai  appealed  from  the  decree  of  the  Sudder  Court  of  the  20th  of  November, 
1807,  to  his  late  Majesty  in  Council;  but  having  entered  into  a  com-[321]-promi8e, 
and  agreed  to  withdraw  the  same,  and  having  signed  an  instrument  to  that  effect, 
he  petitioned  the  Zillah  Court  of  Mysadil  to  allow  the  same,  which,  after  a  personal 
examination  of  the  Appellant,  was  on  the  7th  of  September,  1808,  allowed,  and 
ordered  to  be  transmitted  to  the  Sudder  Dewanny  Adawlut. 

Upon  Motee  Lai  relinquishing  his  appeal,  the  present  Appellant,  Giopal  Inder 
Narain  Roy,  again  petitioned  the  Sudder  Court,  praying  that  he  might  obtain 
back  the  money  which  he  had  paid  on  account  of  his  security  for  Motee  Lai;  the 
Court,  however,  declined  entering  again  into  a  consideration  of  his  case,  but 
observed,  that  since  he  had  paid  the  amount  of  security  for  execution  of  the  decree 
of  the  Zillah  Court  on  account  of  the  reversal  of  the  Zillah  decree  by  the  decrees  of  the 
Provincial  Court,  and  of  the  Sudder  Court,  it  was  competent  to  him  to  appeal 
to  England  in  the  suit,  if  he  thought  such  appeal  advantageous  to  himself. 

In  pursuance  of  this  Order,  the  present  Apptellant  appealed  to  His  late  Majesty 
in  Council  against  the  Orders  made  as  aforesaid,  in  relation  to  his  security,  pray- 
ing that  it  might  be  reversed  or  varied,  for  the  following  reasons: — 

I.  Because,  as  matter  of  fact,  it  was  not  upon  the  Appellant's  security  that 
Motee  Lai  was  allowed  to  retain  possession  of  the  property  during  the  year  1806-7. 

II.  Because  the  rejection  by  the  Court  of  the  Appellant's  suretyship,  prevented 
him  from  obtaining  from  Motee  Lai  the  counter-security  for  which  he  had  con- 
tracted, and  thereby  altered  his  situation  as  a  surety. 

III.  Because  the  rejection  of  the  security  of  the  [322]  Appellant,  by  the  Order  of 
the  19th  of  March,  1806,  rendered  the  security-bond  thenceforward  null  and  void,  and 
the  same  could  not  be  again  revived  against  the  Appellant,  by  proceedings  to  which 
he  was  not  a  party. 

IV.  Because  the  Order  of  the  Sudder  Dewanny  Adawlut,  dated  the  2nd  of  March, 
1807,  which  proceeded  from  the  assumption  that  the  security  tendered  by  the 
Appellant  was  void,  if  unaccompanied  with  that  of  the  Eyals,  yet  being  accompanied 
by  the  security  of  the  latter  it  became  binding,  is  erroneous,  inasmuch  as  it  is  not 
the  fact  that  the  Kyals  ever  became  sureties  in  the  matter  in  question. 

V.  Because  Motee  Hura,  through  whom  the  Respondent  claims,  being  the  other 
party  in  the  cause  for  whose  benefit  the  security  was  to  be  taken,  formally  objected 
to  the  acceptance  of  the  Bond  tendered  by  the  Appellant) ;  and  the  Court  having 
rejected  it,  upon  her  motion,  the  Respondent  was  thereby  debarred  from  afterwards 
insisting  upon  it,  as  a  valid  security  against  the  Appellant. 

VI.  Because  the  compromise  of  the  matters  in  dispute  between  Motee  Lai  and  the 
Respondent  having  been  effected  without  the  consent  of  the  Appellant,  must  (even 
if  he  had  become  a  surety)  have  operated  to  discharge  him  from  liability,  and 
entitled  him  to  recover  the  amount  which  he  had  been  compelled  to  pay. 

The  Respondent,  on  the  other  hand,  contended  that  the  appeal  ought  to  be  dis- 
missed; and  in  support  thereof  relied  on  the  following  reasons: — 

I.  Because,  notwithstanding  the  Order  of  the  Provincial  Court  of  appeal  of  the 
19th  of  March,  1806,'[323]  pronouncing  the  security  of  the  Appellant  insufficient, 
yet  upon  the  whole  proceedings  it  is  manifest,  that  the  acceptance  of  the  Appellant's 
security  by  the  Zillah  Judge  was  in  substance  and  effect  undisturbed. 

II.  Because  Motee  Lai  was  allowed  to  remain  in  possession  of  the  zemindary 
in  dispute  upon  the  faith  and  credit  of  the  security  entered  into  by  the  Appellant, 
and  the  whole  of  the  consideration  having  been  received,  and  the  object  attained 
for  which  the  Appellant's  security  was  given,  it  was  not  afterwards  competent  to 
him  to  dispute  his  liability  under  it. 

III.  Because  if  the  Appellant  was  not  legally  liable  upon  the  security-bond,  he 
ought  to  have  resisted  the  payment  thereof  upon  his  alleged  legal  grounds  of 
defence ;  whereas  being  taken  and  imprisoned  in  execution,  he  paid  the  money  and 
was  discharged,  and  the  rejection,  by  the  Sudder  Dewanny  Adawlut,  of  his  summary, 
and,  as  it  seems,  ex  yaHe  applications  for  relief  after  such  payment,  cannot  be  the 
subject  of  appeal. 

Mr.  Miller.  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant,  relied 
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on  the  grounds  set  forth  in  their  reasons,  and  cited  (fNeil  v.  Fitzgerald  (3  Bligh, 
N.S.  24). 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Llojd,  and  Mr.  Edmund  F.  Moore,  for  the 
Respondent. 

Lord  Brougham  (Dec.  11,  1839). — The  question  in  this  case,  which  was  argued 
fully  before  their  Lordships,  was  whether  a  security  given  by  Gopal  Inder  Narain 
Roy,  in  the  case  of  Rajah  Motee  Lai  y.  Juggernatk  Gurg,  must  be  held  to  be  still  sub- 
[3S24]-8iBting  as  it  has  been  decided  to  be  in  the  Courts  below  or  not.  The  ground 
upon  which  it  is  denied  to  be  a  subsisting  security  is,  that  in  the  case  of  Motee  Lai 
V.  Motee  Hura,  Glopal  Inder  Narain  Roy  had  tendered  a  security;  which  (be  it 
observed  in  passing,  is  not  immaterial  to  the  case)  was  tendered  by  him  originally 
alone,  and  upon  the  supposition  that  he  was  to  stand  as  the  single  security,  without 
any  co-obligor,  but  which  had  never  been,  accepted;  and  that  the  whole  pro- 
ceedings taken  together  in  the  Zillah  Court  and  the  Provincial  Court,  by  way  of 
appeal,  and  subsequently  in  the  Zillah  Court,  and  again  in  the  Provincial  Court, 
do  not  amount  to  an  acceptance  of  that  security. 

Now,  we  are  all  of  opinion,  that  if  these  proceedings  be  considered,  they  are 
manifestly  and  undeniably  an  acceptance  of  the  security,  or  at  least  that  the 
security  does  subsist,  as  fuUy  as  if  that  difSculty,  which  alone  is  said  to  encumber  the 
case,  with  respect  to  the  existence  of  the  securityship  never  had  been  interposed 
by  the  Order  made  in  the  Calcutta  Provincial  Court  of  appeal  on  the  19th  of  March, 
1806.  It  becomes  only  necessary,  in  order  to  support  this  proposition,  upon  which 
the  judgment  below  must  have  rested,  and  upon  which  our  affirmance  of  that  judg- 
ment proceeds,  to  state  what  those  proceedings  were. 

It  appears  that  the  Zillah  Court,  upon  a  reference  to  its  Nazir,  the  proper  Officer 
(as  we  diould  refer  it  here  to  the  Master),  and  upon  his  report,  accepted  the  security 
of  Gopal  Inder  Narain  Roy  as  sufficient.  When  the  Provincial  Court  came  after- 
wards to  deal  with  the  case,  on  the  19th  of  March,  1806,  they  made  an  Order,  pro- 
ceeding upon  reasons  into  the  soundness  [326]  or  validity  of  which  it  is  unnecessary 
to  inquire,  but  coming  to  the  conclusion  that  the  security  of  the  surety  was  not 
valid,  they  ordered  "  That  a  copy  of  the  proceedings,  containing  a  precept,  be  sent  to 
the  Zillah  Judge  of  Midnapore,"  and  having  displaced,  as  it  is  contended,  Gopal 
Inder  Narain  Roy's  security,  the  Court  added,  "  Should  the  Appellant,  Motee  Hura, 
presently  give  good  security,  the  said  Judge  should  cause  her  to  enter  on  the  con- 
tested zemindary,  and  if  she  cannot,  in  conformity  with  the  Order  of  the  27th 
of  last  month,  the  zemindary  should  be  delivered  in  charge  to  Government,  and  the 
return  should  be  forwarded  on  or  before  the  16th  of  April." 

Now,  admitting  for  the  present  that,  without  which  the  whole  argument  of  the 
^ppdlant  in  this  case  fails,  admitting  that  this  is  tantamount  to  an  Order  reject- 
ing the  acceptance  of  the  security  which  had  been  accepted  by  the  Zillah 
CovTt  below,  admitting  that,  without  which  I  say  this  appeal  cannot  stand  for  a 
moment,  then  observe  what  follows.  It  was  referred  back,  according  to  that  Order, 
to  the  Zillah  Court,  when  the  Zillah  Court  respectfully,  but  distinctly,  suggests 
to.  the  Provincial  Court  a  circumstance  which  appeared  to  the  Z'Uah  Court  to  have 
escaped  the  attention  of  the  Provincial  Court,  namely,  that  the  acceptance  of  the 
security  of  Gopal  Inder  Narain  Roy  had  been  already  recorded  and,  therefore,  it 
appears  unnecessary  (this  is  the  delicate  form  of  expression  they  use  out  of  respect 
to  the  Provincial  Court)  that  that  security  having  been  accepted,  and  its  acceptance 
recorded,  "  It  appears  unnecessary  to  inform  the  Provincial  Court  of  the  pres'^-ntation 
of  these  papers,  because  they  were  placed  in  the  Record  Office.  Now,  an  Order  has 
been  issued  by  the  said  Court  for  rejecting  [326]  the  security  of  the  said  Gopal  Inder 
Narain  Boy,  it,  therefore,  seems  proper  to  send  the  statements  above  mentioned, 
•ince  Gopal  Inder  Narain  Roy,  Zemindar,  has  been  accepted  as  sufficient  for  this 
security." 

Upon  this  the  matter  returns  to  the  Provincial  Court  once  more,  and  then  what 
is  done  by  the  Provincial  Court  t  We  do  not  say  that  what  took  place  on  the  i3th 
of  May,  1806,  amounts  to  a  distinct  reversal  of  the  Order  of  the  19tii  of  March  of  the 
■ame  year,  which  is  the  substratum  of  the  Appellant's  whole  argument;  we  do  not 
•ay  that  what  was  done  on  this  13th  of  May,  1806,  amounts  to  an  Order  rescinding 
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the  former  Order,  which  stated  the  invalidity,  by  which  it  must  be  supposed  to  be 
meant,  according  to  the  scope  of  the  Appellant's  argument,  the  insufficiency  of  Gopal 
Inder  Narain  R>y'8  suretyship;  we  do  not  say  that,  therefore,  it  was  an  Order 
retracing  the  former  altogether,  and  accepting  the  security  which  at  first  they 
had  refused.  But  we  say,  at  least  it  so  far  retraces  the  steps  taken  by  the  Order  of 
the  19th  of  March  as  to  show  that  the  Provincial  Court  was  not  dissatisfied  with 
the  Order  made  by  the  Zillah  Court,  either  in  the  second  instance,  when  they  re- 
mitted it  to  the  Zillah  Court,  or  in  the  first  instance  when  the  Zillah  Court  accepted 
the  security  of  Gopal  Inder  Narain  Roy:  for  recollect  what  the  Court  had  done 
on  the  19th  of  March.  It  said  that  Gopal  Inder  Narain  Roy's  security  was  in- 
sufficient, and  that,  therefore,  it  should  be  referred  to  the  Zillah  Court  with  that 
Order,  and  that  Motee  Hura  should  be  caused  to  enter  on  the  contested  zemindary 
if  she  should  give  good  security.  But  observe  what  they  do  on  the  13th  of  May,  1806. 
They  say,  "  At  this  time  it  is  not  right  that  any  Order  should  be  given  for  ousting 
the  Respondent,  who  is  in  possession,  or  [327]  for  changing  his  security,  which  the 
Zillah  Judge  has  pronounced  sufficient,  because  the  security  of  the  Appellant  is  also 
thought  sufficient."  That  ie  to  say,  Gopal  Inder  Narain  Roy's  security  plus  ihe 
security  of  the  five  Eyals.  Therefore,  what  they  then  say  is,  Do  not  change  the 
possession:  let  Motee  Lai  give  whatever  security  he  pleases  or  can  give;  do  not 
change  the  possession  because  his  security  is  pronounced  to  be  sufficient,  contrary  to 
what  we  had  originally  thought  on  the  19th  of  March.  What  is  that  security!  Gopal 
Inder  Narain  Roy  and  the  five  Kyals. 

Then  comes  tixe  mode  in  which  the  Sudder  Dewanny  Adawlut  deals  with  it,  in 
which  they  say  that,  conformably  to  the  custom  and  according  to  the  security-bond, 
it  may  be  demanded  from  Gopal  Inder  Narain  Roy  and  the  other  five  securities, 
treating  the  whole  six,  therefore,  as  being  a  sufficient  security.  Now,  this  clearly 
shows  that  all  these  Courts,  not  only  the  Zillah  Court,  not  only  the  Sudder  Dewanny 
Adawlut,  but  the  intermediate  Court,  the  Provincial  Court,  upon  whose  supposed 
rejection  and  final  rejection  it  must  be  contended  that  the  security  of  Gopal  Inder 
Narain  Roy  never  was  accepted,  it  appears  that  that  Court,  as  well  as  the  other 
two,  considered  and  dealt  with  Gopal  Inder  Narain  Roy's  obligations  as  an  existing 
and  valid  security.  That  appears  clear,  and  then  it  was  most  accurately  stated 
by  the  Zillah  Court,  and  not  denied  by  the  Provincial  Court,  and  further  sanctioned 
by  the  final  finding  of  the  Sudder  Dewanny  Court,  to  be  a  security  standing  upon  the 
record  and  never  taken  off  the  file,  but  subsisting  upon  the  record. 

Now,  one  observation  plainly  arises  upon  this.  Has  not  Gopal  Inder  Narain 
Roy,  supposing  he  has  any  case  at  all  for  being  let  off,  mistaken  his  way  altogether ) 
[328]  Ought  he  not  to  have  proceeded  to  have  taken  off  the  record,  in  order  to  have 
the  argument  of  the  Provincial  Court  admitted  and  sanctioned  by  the  Sudder 
Dewanny  Adawlut?  Ought  he  not  to  have  taken  that  course  instead  of  allowing  it 
to  stand  on  the  record  as  subsisting,  and  then  endeavouring  to  escape  its  obligation 
by  the  argument  to  which  I  am  next  to  refer,  namely,  that  true  it  is  it  subsists, — 
that  true  it  is,  therefore,  that  here  is  a  subsisting  and  valid  security  given  by 
him,  and  which  may  stand  alone,  and  which  is  not  joint  but  several,  which  is  not 
conditional  upon  other  persons,  either  five  or  one,  or  any  of  the  Eyals  joining  in  the 
security?  But  that  inasmuch  as  he,  the  Appellant,  acted  upon  the  supposition  that 
he  was  to  be  joined  with  other  five,  and  that  the  Courts  acted  upon  a  supposition  that 
the  other  five  were  joined  with  him,  they  did  not  accept  him  alone,  but  accepted  him 
in  conjunction  with  those  other  five. 

First,  then,  it  is  said  that  he,  Gopal  Inder  Narain  Roy,  himself  considered  that  he 
was  only  bound  in  the  event  of  the  other  five  being  bound.  Of  what  avail  is  it 
what  a  person  cdtisiders  who  gives  an  obligation?  Tou  are  to  look  at  what  he 
does,  not  to  what  he  thinks.  You  are  to  gather  what  he  means  from  what  he  has  said 
in  his  instrument,  not  from  what  he  suggests.  Now  in  order  to  escape  the  obligation 
of  that  instrument,  you  are  to  look  to  his  obligation,  which  he  has  contracted  in  point 
of  fact  and  in  point  of  law,  an  obligation  which  is  binding  upon  him,  not  to  the  inten- 
tion, and  motives,  and  expectation,  and  speculation,  which  he  may  have  had  in  his  own 
mind  at  the  time  he  so  bound  himself.  If  he  really  had  intended  only,  and  meant  only, 
to  bind  himself  in  this  cause,  upon  the  supposition  of  his  being  bound  together  with 
the  [329]  five  Eyals,  he  ought  to  have  framed  the  security  in  a  perfectly  different 
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manner.  He  ought  to  have  made  it  a  joint  security  with  those  five  Kyals,  which 
would  have  given  him  hie  remedy  against  them,  and  he  ought  to  have  made  it 
conditional  upon  those  five  Kyak  becoming  a  subsisting  security  together  with 
himself.  He  has  done  no  auch  thing,  and  it  must  further  be  ronarked,  that  he 
originally  (which  cuts  even  that  little  ground  from  under  his  teei,  as  to  what  his 
views  and  intentions  were) — that  he  originally  tendered  his  security  absolutely, 
singly,  and  alone,  and  reckoned  upon  his  being  the  only  security  in  the  cause, 
and  it  was  received  as  such.  But  then  the  others  were  added  for  greater  security. 
For  whose  benefit  were  the  others  added  1  Not  for  the  benefit  of  Gopal  Inder  Narain 
Soy,  who  had  originally  tendered  himself  alone,  and,  as  so  tendered,  had  been 
accepted — no  such  thing — but  for  the  better  security  of  the  Plaintiff  in  the  cause. 

Then  next,  and  lastly,  it  is  said  that  the  Court  only  accepted  him  conditioifally, 
because  they  accepted  him  together  with  the  other  five.  Now,  if  the  former  view  of 
the  case  was  of  little  avail  to  the  Appellant,  this  can  be  still  less,  because  the  C!ourt 
have  accepted  him  alone  in  point  of  fact.  But  we  go  further,  and  say,  that  if  the 
Court  had  accepted  him  with  the  other  five,  that  would  be  immaterial  for  the  purpose 
of  this  argument;  for  if  they  accepted  him  with  the  other  five,  and 
he  bound  himself  unconditionally,  without  the  other  five,  the  Court  accepted 
him  according  to  his  obligation ; — they  accept  him  as  a  separate  security.  They 
accept  the  other  five  as  separate  securities,  and  that  acceptance  is  valid  and  effectual, 
and  finished,  and  executed  as  to  him,  without  [330]  the  least  regard  to  the  other 
five,  because  it  must  be  an  acceptance  in  conformity  to  and  according  to  the  tenor 
of  the  whole  obligation.  It  would  be  just  as  good  an  argument,  just  as  solid  a 
ground  of  escape,  for  Gk)pal  Inder  Narain  Roy  to  say  (and  this  applies  to  both  parts 
of  the  case),  I  gave  ray  security,  I  tendered  myself  as  a  surety,  upon  this  supposition 
that  the  other  five  Kyals  were  sufficient ;  if  the  five  Kyals  prove  insufficient,  there- 
fore, cadet  qttestio  as  to  me,  for  I  never  meant  to  bind  myself  upon  that  supposition, 
and  cadet  qttestio  as  to  the  Court,  for  they  never  meant  to  accept  me  upon  that  sup- 
position. But  can  anything  be  a  greater  absurdity  than  thial  because  this  is  the  very 
case  provided  for.  The  reason  why  Gopal  Inder  Narain  Roy's  security  is  taken, 
as  well  as  the  other  five,  is  in  case  they  should  prove  insufficient.  So  that,  according 
to  the  scope  of  that  argument,  the  very  purpose  for  which  Gopal  Inder  Narain  Roy 
is  added  to  the  five  Kyals,  namely,  the  possible  insufficiency  of  the  Kyals,  would  be 
set  up  as  a  reason  for  letting  off  Cropal  Inder  Narain  Roy.  The  very  ground  for 
taking  Gopal  Inder  Narain  Roy  being  the  possible  insufficiency  of  the  other  five. 

Upon  the  whole,  therefore,  their  Lordships  are  clearly  of  opinion,  that  this  is  a 
valid  and  subsisting  security,  and  that  this  appeal  must  be  dismissed  with  costs. 


[331]  KEERUT  SING  (Defendant  in  three  suits,  consolidated  in  this  appeal),— 
Appellant;  KOOLAHUL  SING  and  Others  (Plaintiffs  in  the  three  suits),— 
Respondents*  [Dec.  11,  1839]. 

On  appeal  from  the  Sudder  Dewawny  Adawlut  of  Bengal. 

Accprding  to  the  Hindoo  law,  the  Widow,  in  default  of  issue,  is  entitled  to  suc- 
ceed to  the  whole  of  her  deceased  Husband's  estate ;  but  her  title  to  such  estate 
is  only  as  tenant  for  life,  and  she  has  no  power  to  alienate  or  devise  any 
portion  of  her  Husband's  estate  which  on  her  death  devolves  to  his  legal  heirs 
[2  Moo.  fnd.  App.  341]. 

Where,  therefore,  a  party  claimed  possession  of  a  Raj,  by  virtue  of  a  Wusseeyut- 
namah  (deed  operating  as  a  Will),  from  the  Widow  of  a  deceased  Zemindar, 
who  died  without  issue,  leaving  collateral  heirs,  the  Judicial  Committee  re- 
fused to  decide  on  the  validity  of  the  instrument  devising  the  Raj,  being  of 
opinion,  that  the  Ranee  (the  Widow)  was  incompetent  by  law  to  execute  such 

•Present: — Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Justice 
Bosanquet,  Sir  Herbert  Jenner,  and  the  Right  Hon.  Dr.  Lushington. 
Privy  Councillor, — ^Assessor,  Sir  Edward  Hyde  East,  Bart. 
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an  instrument  to  the  prejudice  of  her  deceased  Husband's  heirs,  and,  there- 
fore, affirmed  the  decree  of  the  Court  below  with  costs. 

This  was  an  appeal  from  the  decision  of  the  Sudder  Dewanny  Adawlut  of  Bengal 
(reported  4  Sud.  Dew.  Ad.  Repa.  9)  in  three  several  causes,  instituted  by  the  descen- 
dants of  the  Rajah  Eanik  Chund,  for  recovery,  according  to  their  respective  in- 
terests, of  the  Talook  Belkhurrah,  in  the  Pergunnahs  Urol  and  Mussoora,  in  the 
district  of  Benares,  which  was  in  the  possession  of  the  Appellant,  Eeerut  Sing,  when 
the  suits  were  instituted,  and  who  was,  therefore,  the  Defendant  in  each  suit.  The 
property  in  question  originally  belonged  to  Rajah  Kanik  Chund,  who  became  pos- 
sessed of  it  in  1716,  by  virtue  of  a  [3%2]  Jaghire  Sunnud.  From  him  it  descended, 
thrdugh  three  successive  generations,  to  Rajah  Juswunt  Sing,  who  was  the  last  Rajah 
seized,  and  who,  dying  without  issue,  was  succeeded  by  the  Ranee,  his  Widow,  who 
continued  in  possession  till  the  period  of  her  decease,  which  took  place  on  the  26th 
of  October,  1818. 

The  Appellant,  Eeerut  Sing,  was  the  Mooktar  of  the  Ranee,  and  upon  her  decease 
took  possession  of  the  property  in  question,  claiming  to  be  at  once  the  heir  of  Rajah 
Juswunt  Sing,  and  also  entitled,  by  virtue  of  a  Wusseeyutrnamah,  or  deed  of  gift, 
executed  in  his  favour  by  the  late  Ranee.  It  appeared  that  he  performed  the  funeral 
ceremonies,  though  a  petition  had  been  presented  to  the  Criminal  Court,  immedi- 
ately on  the  Ranee's  decease,  by  one  of  the  Respondents,  claiming  the  right  to 
perform  them,  as  heir  of  the  Ranee ;  and  praying  the  Court  to  issue  a  Perwannah 
to  the  Darogah,  or  Police  magistrate,  to  station  Burkundazees,  to  prevent  inter- 
ruption and  disturbance  from  the  late  Ranee's  servants,  and  to  protect  her  property 
by  granting  an  attachment  against  it.  The  Court  refused  to  order  an  attachment 
against  the  property,  in  the  absence  of  a  regular  suit,  being  contrary  to  Regula- 
tion V.  of  1799,  but  directed  a  Perwannah  to  issue  to  the  Darogah,  as  prayed  for. 

In  consequence  of  these  adverse  claims,  the  Registrar,  pursuant  to  Regulation 
II.  of  1816,  sec.  7,  reported  to  the  Collector,  that  the  zemindary  of  the  village  of  the 
Pergunnahs  Mussora  and  Urol,  appendant  to  the  Zillah  Bahar,  the  property,  and 
late  in  the  possession  of  the  deceased  Rajah,  were  entered  in  the  Collector's  office 
in  the  name  of  the  deceased  Ranee;  that  her  heirs  were  [333]  Bahoo  Ghirdharee 
Sing  (one  of  the  Respondents),  the  heir  of  Rajah  Eulal  Chund,  and  Eoolahul  Sing 
(another  of  the  Respondents),  who  were  fourth  in  descent  from  Rajah  Juswunt  Sing. 
He  also  reported,  that  the  Appellant,  Eeerut  Sing,  stated  that  he  held  a  Wusseeyut- 
namah  from  the  Ranee,  that  while  the  Ranee  was  alive,  he,  the  Collector,  saw  not, 
nor  had  ever  seen  or  heard  of,  any  document,  or  Wusseeynt,  in  favour  of  any  person 
for  the  Raj,  which  was  in  his  possession,  and  that,  according  to  the  Sastras,  the 
Ranee  had  not  the  power  to  make  any  Wusseeyut  (Deed),  Hibbanamah  (Will,  or  deed 
of  inheritance),  or  Wusseeyut-namah  (Deed  of  gift). 

In  consequence  of  this  report,  the  Respondents,  Eoolahul  Sing  and  Ghirdharee 
Sing,  presented  petitions  to  the  Board  of  Commissioners  of  Revenue,  to  have  their 
names  entered  in  the  office  Books  of  the  Collector,  as  the  hereditary  proprietors  of 
the  villages  late  in  the  possession  of  the  Ranee.  But  proceedings  having  been  taken, 
by  Eeerut  Sing,  in  the  Provincial  Court,  to  revoke  an  Order  for  the  attachment  of 
the  property,  made  by  the  Judge  of  the  Civil  Court,  and  to  restore  the  possession  to 
him,  the  Provincial  Court  removed  the  attachment,  and  ordered  possession  to  be 
restored  to  Eeerut  Sing,  with  liberty  for  the  Respondents  to  institute  a  regular  suit 
against  him,  to  determine  the  right  of  possession. 

No  Order  was  made  by  the  Board  of  Revenue  on  the  petition  of  the  Respondents, 
but,  on  the  20th  of  December,  1821,  Eoolahul  Sing  filed  his  plaint  'against  the  Ap- 
pellant, Eeerut  Sing,  setting  forth  his  title,  by  descent  from  the  Rajah,  and  claiming 
a  moiety  of  the  [334]  villages  late  in  the  possession  of  the  Ranee,  and  impeaching 
both  the  legality  and  validity  of  the  Wusseeyut-namah  relied  upon  by  the  Appellant. 
To  this  the  Appellant  answered,  insisting  upon  his  title  as  heir,  and  under  the  above 
deed.  The  other  Respondents  (excepting  Ghirdharee  Sing  and  Neemdharee  Sing, 
who  instituted  suits,  on  their  own  behalf,  against  Eeerut  Sing)  intervened  by  peti- 
tion in  Eoolahul  Sing's  suit,  claiming  to  be  co-sharers  with  him.  Pending  these 
proceedings,  the  Provincial  Court,  having  issued  a  public  proclamation  for  the 
heirs  of  the  deceased  Ranee,  to  come  in  and  present  their  claims,  appointed  a  Sar- 
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barakar,  or  Receiver,  to  take  charge  of  the  villages  left  by  the  deceased  Ranee,  and 
then  in  the  possession  of  the  Appellant,  Eeerut  Sing. 

No  documentary  or  other  evidence  was  produced  by  the  Plaintiff,  Eoolahul  Sing, 
but  numerous  witnesses  were  examined,  and  documents  produced,  by  Ghirdharee 
Sing,  in  whose  suit  the  principal  evidence  was  taken,  and  that  cause  being  ripe  for 
decision,  answers  were  required  from  the  Pundit*  of  the  Provincial  Court  to  the 
following  questions : — 

"  Question.  The  whole  of  the  zemindary,  having  descended  to  Rajah  Juswunt 
Sing,  after  having  been  previously,  held  by  several  generations,  and  Rajah  Juswunt 
Sing  having  died  without  children,  leaving  his  Wife  as  his  heiress ;  if  the  said  Wife, 
by  the  execution  of  a  Wusseeyut-namah  (a  Will  or  testament),  transfer  the  zemindary 
to  Keerut  Sing,  will  such  a  transfer  be  legal  according  to  the  Sastras  or  not?  " 

"  Answer.  A  Hindoo  woman  has  not  the  power  of  granting  property  to  another ; 
if  the  woman  referred  to  give  the  property  referred  to,  to  a  near  relation,  who  may 
possess  strong  claims  upon  the  property,  [336]  still  the  transfer  will  be  illegal  with- 
out the  consent  of  the  heirs." 

"  Question.  On  an  inspection  of  the  papers  of  the  suit  and  the  genealogical 
table,  it  appears  that  the  zemindary  in  dispute  first  belonged  to  Rajah  Kanik  Chund, 
who  obtained  the  title  of  Rajah ;  that  he  was  succeeded  by  Gundheeb  Sing,  who  was 
succeeded  by  Bhurat  Sing,  Jugha  Sing,  Bahadur  Sing,  and  Juswunt  Sing,  one  after 
the  other,  and  all  these  persons  have  no  heirs.  On  a  perusal  of  the  genealogical 
table,  to  whom  does  the  zemindary  referred  to  belong  agreeably  to  the  Sastrasi " 

"  Answer.  If  Rajah  Bahadoor  Sing,  the  Father  of  Juswunt  Sing,  were  the 
adopted  Son  of  Rajah  Gundheeb  Sing,  the  zemindary  in  dispute  will  belong  to  the 
Son  of  the  Daughter  of  Gundheeb  Sing,or  otherwise  it  will  belong  to  the  relatives  who 
are  descendants  from  the  same  stock,  viz.  to  the  children  of  the  brethren  of  Juswunt 
Sing ;  if  there  are  none,  to  the  brethren  of  Bahadur  Sing  and  Jugha  Sing ;  if  there 
are  none,  to  the  descendants  of  the  brethren  of  Gundheeb  Sing;  and  if  there  are 
none,  to  the  descendants  of  the  brethren  of  Doolar  Sing." 

Upon  these  opinions,  and  inspection  of  the  genealogical  tables,  and  the  evidence 
filed  in  the  suit,  the  Court  was  of  opinion,  that  the  Wusseeyut-namah  was  illegal, 
and  that  the  Defendant,  Keerut  Sing,  had  failed  in  proving  his  descent  from  Doolar 
Sing,  through  whom  he  claimed,  and  had,  therefore,  no  interest  or  concern  in  the 
property  in  dispute,  left  by  the  Ranee  of  Rajah  Juswunt  Sing,  whether  on  the  ground 
of  the  Wusseeyut-namah  or  by  hereditary  right. 

In  consequence  of  this  opinion,  the  Court  directed  a  Perwannah  to  be  issued  to 
the  Government  Pleader,  [336]  directing  him  to  claim  the  zemindary,  as  an  escheat 
to  the  Government,  which  was  accordingly  issued  on  the  6th  of  February,  1823,  and 
a  motion  made  thereon  by  the  Government  Vakeel,  on  the  12th  of  the  same  month, 
was  entered,  but  no  further  proceedings  had  thereon. 

On  the  I7th  of  February,  1823,  the  Court  having  previously  required  the  attend- 
ance of  the  Pundit  of  the  City  Court,  with  a  view  to  clear  up  certain  points  connected 
with  the  Sastras,  put  the  following  further  question  : — 

"  In  case  Rajah  Kanik  Chund,  who  acquired  the  title  of  Rajah,  and  the  zemin- 
dary, had  no  begotten  Son  of  his  own,  and  agreeably  to  the  assertions  of  some  of  the 
heirs,  in  the  first  instance,  Eulal  Chund,  and  subsequently  Gundheeb  Sing,  became 
the  adopted  Sons  of  Rajah  Kanik  Chund,  and  both  parties  to  the  suit  admit  the 
adoption  of  Gundheeb  Sing,  and  if  Kulal  Chund,  referred  to,  adopt  Boodun  Sing, 
but  the  proofs  of  their  adoption  agreeably  to  the  rules  of  the  Sastras  be  not  forth- 
coming, although  both  parties  declare  that  the  zemindary  descended  from  Rajah 
Kanik  Chund  to  Gundheeb  Sing,  from  him  to  Bhurat  Sing  and  his  Wife,  and  to 
Jugha  Sing,  Bahadur  Sing,  Bhugwunt  Sing,  Rajah  Juswunt  Sing  and  the  Wife  of 
Juswunt  Sing,  in  regular  succession,  who  held  seizen  of  the  whole  property, — if  all 
these  persons  die  without  issue,  in  such  case,  on  a  perusal  of  the  genealogical  table, 
to  which  particular  heirs  will  the  zemindary  referred  to  belong,  agreeably  to  the 
Sastras  t " 

"  Answer.  If  in  the  first  instance  Kulal  Chund,  and  afterwards  Gundheeb  Sing, 
became  the  adopted  Sons  of  Rajah  Kanik  Chund,  doubts  arise  in  respect  to  the 
adoption  of  the  two,  both  according  to  the  Sastras,  [337]  and  the  tenor  of  the  ques- 
tion above  put ;  for  if  Kulal  Chund  became  an  adopted  Son,  and  he  adopted  Boodun 
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Sing,  in  such  case,  according  to  the  words  of  the  pothee  (book)  of  Deepuk  Buhman, 
Eanik  Chund  no  longer  possessed  the  option  of  adopting  Gundheeb  Sing.  How- 
ever, admitting  that  he  had  the  option,  then  the  others  would  not  have  obtained 
possession  of  his  zemindary.  Again,  the  fact  of  Gundheeb  Sing  having  been  adopted 
according  to  the  rules  prescribed  by  the  Sastras,  is  not  ascertainable,  and  it  were 
not  possible,  in  case  he  were  adopted,  and  if  he  adopted  Bahadur  Sing,  for  Bhural 
Sing  and  others  named  in  the  question  above  propounded  to  have  obtained  posses- 
sion, consequently  confidence  cannot  be  placed  in  the  assertion  of  their  adoption. 
It  however  appears,  from  the  fact  of  their  having  had  possession,  that  Rajah  Kanik 
Chund  appointed  Gundheeb  Sing  to  be  the  managing  officer  and  superintendent  of 
the  zemindary  affairs;  accordingly,  agreeably  to  the  text  Yagnyawalkya  Muni  on 
the  subject  of  seizen  forthcoming  in  the  pothees  of  the  Sanscrit  language,  seizen  is 
presumptive  proof  of  proprietary  right ;  and  according  to  another  t«xt  of  the  same 
Muni,  contained  in  the  same  pothee,  in  abstract  as  follows: — 'A.  person  dying 
without  male  issue,  his  Wife,  or  if  he  have  no  Wife,  his  Daughter,  or  if  he  have  no 
Daughter  alive,  the  Son  of  such  Daughter,  will  become  the  proprietress  or  proprietor 
of  all  his  property,  both  real  and  personal;  but  if  none  of  these  persons  are  forth- 
coming, the  mother  of  the  deceased  will  obtain  seizen;  if  there  be  no  Mother,  his 
Father ;  if  the  Father  be  dead,  the  uterine  and  full  Brothers  of  the  deceased ;  and  if 
there  be  no  Brother,  the  Sons  of  such  Brother  [338]  will  succeed  as  proprietors  to 
the  property ;  if  there  be  no  Son  of  a  Brother,  it  will  belong  to  the  paternal  Grand- 
mother, and  then  to  the  Grandfather  and  their  Sons,  and  in  this  way  to  the  preceding 
eight  generations.'  The  real  and  personal  property  of  the  Wife  of  Rajah  Juswunt 
Sing  belongs  to  Ajeeb  Sing,  the  fifth  generation  preceding  Juswuut  Sing,  and  in 
right  of  him,  his  heirs  will  succeed  to  the  property." 

On  the  19th  of  February,  1823,  the  Provincial  Court  of  Patna  made  their  decree 
in  this  suit,  rejecting  the  Wusseeyut-namah  of  the  Appellant,  Keerut  Sing,  and  also 
his  claim  as  heir  of  the  deceased  Ranee,  and  awarding  eight  anas  or  one  moiety  to 
the  descendants  of  Mya  Ram,  the  Son  of  Boodun  Sing,  in  the  proportion  of  two  ana 
or  sixteenth  parts  to  the  Plaintiff,  Ghirdharee  Sing,  Neemdharee  Sing,  Doorghul 
Sing,  and  Dhur  Sing,  and  the  other  moiety  or  eight  ana  shares  to  the  descendants 
of  Doolut  Sing,  viz.,  four  ana  shares  to  Duryas  Sing  and  Puhulwan  Sing,  and 
four  ana  shares  to  Eoolahul  Sing,  Hurraan  Sing,  and  others,  the  heirs  of  Mungal 
Dutt. 

Similar  decrees  were  pronounced,  on  the  same  day,  in  the  other  two  suits  in- 
stituted by  Koolahul  Sing  and  Neemdharee  Sing. 

Keerut  Sing  being  dissatisfied  with  these  decrees,  appealed  to  the  Sudder  Court, 
but  that  Court  were  of  opinion  that  no  grounds  existed  for  reversing  the  decisions 
of  the  Provincial  Court,  which  were  ordered  to  be  maintained  and  affirmed,  and  the 
several  appeals  dismissed  with  costs. 

The  Appellant,  being  desirous  of  presenting  an  appeal  to  Her  Majesty  in  Council 
from  each  of  these  decrees,  applied  to  the  Sudder  Court  for  their  admission  and 
consolidation,  which  that  Court,  adverting  [339]  to  the  circumstance  of  the  Ap- 
pellant being  Defendant  in  all  three  suits,  and  that  they  had  reference  to  one  pro- 
perty, permitted,  notwithstanding  that,  pursuant  to  the  provisions  of  Regulation 
XVI.,  1797,  s.  3,  two  of  them  were  not  severally  appealable  to  England. 

The  Appellant  now  prayed  for  the  reversal  of  these  decrees,  for  the  following 
reasons : — 

I.  Because  the  Ranee,  as  heiress  of  Raj  ah  Juswunt  Sing,  was  absolute  owner  of  the 
property  in  question,  with  power  to  alienate  the  same,  and  because  the  Ranee,  by  the 
Wusseeyut  or  instrument  under  which  the  Appellant  claims  (the  validity  of  which 
was  fully  established),  gave  the  property  to  the  Appellant. 

II.  Because  the  Ranee  of  Juswunt  Sing,  if  not  entitled  to  the  property  in 
question  as  his  heiress,  held  the  same  adversely  against  all  persons  in  unqualified 
and  absolute  ownership  for  eighteen  years,  whereby  the  claim  of  the  heirs  of  Rajah 
Juswunt  Sing  (if  any  such  heirs  existed)  became  barred. 

III.  Because  the  Respondents  were  not  the  heirs  of  Rajah  Juswunt  Sing,  and 
having  no  title  themselves,  could  not  be  admitted  to  contest  the  title  of  the  Appellant, 
or  disturb  his  possession. 
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On  the  part  of  the  Respondeiit  it  was  submitted,  that  the  decrees  of  the  Sudder 
Dewannj  Adawlut  ought  to  be  affirmed  for  the  following  reasons : — 

I.  Because  the  Wusseeyut-namah  adduced  by  the  Appellant  was  an  instrument 
fabricated  by  the  Appellant,  or,  if  not  fabricated,  was  an  instrument  the  Ranee  was 
incompetent  to  make,  and  the  alleged  title  of  the  Appellant  by  descent  was  wholly 
unfounded. 

II.  Because  the  title  of  the  Respondents,  as  co-[340]-heirs  or  successors  to  the 
deceased  Ranee  was  fully  established. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant.  Mr. 
Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondents. 

The  Right  Hon.  Dr.  Lushington  (July  10,  1840). — This  appeal  is  preferred 
against  three  decrees  of  the  Sudder  Dewanny  Adawlut,  bearing  date  the  19tii  of 
January,  1825,  confirming  three  decrees  made  by  the  Provincial  Court  of  Patna  on 
tiie  19th  of  February,  1823.  The  property  involved  in  these  suits  appears  to  be 
very  considerable,  and,  on  the  death  of  the  last  possessor,  the  Ranee,  the  Widow  of 
Juswunt  Sing,  became  the  subject  of  litigation,  and  gave  rise  to  the  three  suits 
already  mentioned. 

It  is  not  necessary  to  enter  into  the  particulars  of  these  suits,  further  than  to 
say  that  the  Respondents  claim,  in  various  proportions,  the  whole  property,  as  heirs 
of  the  Rajah  last  in  possession. 

The  present  Appellant,  Keerut  Sing,  claims  this  zemindary  upon  several  grounds. 
First,  by  virtue  of  a  Wusseeyut-namah,  or  deed,  from  the  Ranee,  the  Widow  of  the 
Rajah  Juswunt  Sing,  the  last  proprietor,  who  died  in  possession  of  the  property. 
This  deed  bears  date  the  5th  of  July,  1813,  the  Ranee  having  died  herself  on  the  26th 
of  October,  1818.  Secondly,  the  Appellant  alleges  himself  to  be  a  relation  of  the 
late  Rajah,  though  not,  as  admitted  at  the  Bar,  the  nearest  relative.  Thirdly,  he 
claims  as  in  possession,  denying  that  the  Respondents,  the  Plaintiffs  in  the  Courts 
below,  have  made  out  their  title.  Both  Courts  [341]  have  pronounced  against  his 
claims,  and  in  favour  of  the  Respondents'. 

It  may  be  expedient,  in  the  first  instance,  to  examine  his  title  under  the  alleged 
deed,  because,  if  the  deed  were  validly  executed,  by  a  person  having  a  legal  authority 
so  to  dispose  of  the  property,  all  other  questions  would  be  unnecessary,  and  in  con- 
sidering the  title  preferred  under  the  deed,  the  power  of  the  Ranee  so  to  dispose  of 
the  property  is  obviously  the  first  consideration,  for  if  that  question  be  determined 
in  the  negative,  none  can  arise  as  to  the  execution. 

Then  as  to  the  power  of  the  Ranee  to  dispose  of  the  property,  {assuming  Keerut 
Sing  to  be  a  near  relation  of  her  deceased  Husband,  this  question  was  put  by  the 
Court  to  the  Pundits,  and  answered  decidedly  in  the  negative. 

There  does  not  appear  to  be  the  least  reason  to  doubt,  that  this  answer  is  a  true 
exposition  of  the  law  which  must  govern  the  claims  of  all  parties  to  the  property. 
It  is  in  conformity  with  the  law  as  laid  down  and  acted  upon  in  former  cases 
{Rajwnder  Na/ra/m-  Roe  v.  Bijai  Govind  Sing,  ante  [2  Moo.  Ind.  App.],  181). 

This  doctrine  too  is  recognized  by  the  Judge  of  the  Provincial  Court,  and  also  in 
his  judgment  of  the  19th  of  February,  1823,  and  this  decree  is  affirmed  by  the  Judge 
of  the  Sudder  Dewanny  Adawlut,  on  the  19th  of  January,  1825,  but  without  stating 
the  law  particularly. 

As  we  are  all  of  opinion,  that  the  law  has  been  correctly  laid  down,  and  that  the 
Ranee  had  no  power,  to  execute  a'  deed  of  this  tenor,  all  title  on  behalf  of  the  Appel- 
lant, as  founded  on  this  deed,  necessarily  falls  to  the  ground;  and  in  this  view  all 
questions  as  [342]  to  the  execution  of  the  deed  require  no  consideration.  But  as  a 
title,  on  the  footing  of  possession,  has  been  set  up,  we  have  not  deemed  it  right  wholly 
to  pass  by  the  question  of  execution. 

Keerut  Sing  had  been  the  Mooktar,  or  general  attorney,  of  the  deceased  Ranee, 
and  employed  confidentially  by  her.  Many  witnesses  have  been  examined  to  prove 
the  due  execution  of  the  deed,  executed  beyond  all  question,  if  executed  at  all,  under 
most  suspicious  circumstances.  We  do  not  think  we  are  called  upon  to  pronounce 
tlie  whole  to  be  a  forgery,  neither,  on  the  other  hand,  are  we  satisfied,  on  looking  to 
the  evidence  and  the  discrepancies  therein,  that  the  whole  proceeding  was  bona  fide, 
so  that  the  whole  defect  was  the  want  of  title  in  the  grantor.  We  think  that  there  is 
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not  suflScient  ground  for  holding  that  the  Appellant  was  a  bond  fide  possessor  by 
reason  of  this  deed. 

The  Appellant  further  alleges,  that  his  poBsession  should  not  be  disturbed,  by 
reason,  that  the  Respondents  are  not  the  right  heirs.  Now,  first,  as  to  his  posses* 
sion,  the  facts  appear  to  be  as  follows :  — The  Appellant,  being  Mooktar,  as  already 
stated,  of  the  late  Ranee,  and  resident  with  her  on  her  death,  on  the  26th  of  October, 
1818,  took  possession  of  the  property.  The  property  was  attached  by  decree  of  the 
^udge  of  the  City  of  Patna,  on  lue  26th  of  December,  1818,  T«[ith  permission  to  any  of 
the  parties  to  institute  a  suit  in  three  months.  In  the  month  of  September,  1821, 
that  decree  was  reversed  by  the  Provincial  Court,  and  the  Appellant  restored  to  the 
possession  of  the  property.  Several  suits  were  then  instituted,  and  on  the  14th  of 
June,  1822,  the  Provincial  Court  took  charge  of  the  property,  by  the  [343]  appoint 
ment  of  a  Sarbarakar.  There  was  also  a  claim  preferred  on  behalf  of  the  Govern- 
ment, for  the  property,  as  an  escheat,  but  it  does  not  appear  that  that  claim  was 
prosecuted.  We  are  of  opinion,  that  this  is  not  such  a  possession  as  can  be  regarded 
with  any  favourable  eye.  It  is  not  necessary  to  say  how  it  should  be  dealt  with  if 
there  was  no  title  at  all  in  the  Respondents.  It  is  sufficient  to  observe  that,  though 
doubts  may  exist  as  to  the  proportion  in  which  the  Claimants  should  share,  we  think 
the  decrees  appealed  from  are  right,  to  the  extent  that  the  Respondents,  in  some 
proportion  or  other,  are  entitled  to  the  whole  property.  As  against  them  collec- 
tively the  Appellant  has  no  right  at  all. 

Under  these  circumstances  we  intend  to  afiSrm  the  decrees  of  the  Court  below. 
There  are,  in  point  of  fact,  it  may  be  said,  three  decrees  of  the  inferior  Court,  and 
three  decrees  of  the  superior  Court,  for  all  the  suits  seem  to  have  been  considered 
as  one  combined  suit.  Their  Lordships  think  it  right  not  only  to  a£Brm  those 
decrees  appealed  from,  but  also  with  costs.  They  do  not  think  it  necessary  to  enter 
more  particularly  into  the  evidence,  inasmuch  as  they  affirm  these  decrees ;  but  they 
are  of  opinion,  looking  at  all  the  circumstances  attending  the  taking  the  possession 
of  this  property,  and  the  manner  in  which  the  deed  is  alleged  to  have  been  obtained, 
that  it  is  their  duty  to  affirm  the  decrees  with  costs,  and  to  discourage  such  attempts 
to  take  property  from  the  right  heirs  by  doubtful  deeds  of  gift  and  erroneous 
assertions  of  heirship. 

[See  Maharajah  Mitterjeet  Sing  v.  Heirt  of  Ranee,  widow  of  Rajah  Jueunmt  Sing, 
1841,  3  Moo.  Ind.  App.  56  ■,'Mu»mmai  Thakoor  Deyhee  v.  fia*  Baluk  Ram,  1866, 
11  Moo.  Ind.  App.  174.     See  next  case.] 


[344]  GHIRDHAREE  ^IHG,— Appellant ;  KOOLAHUL  SING  and  Others,— ««- 
spondenU  *  [Dec.  7  and  8,  1840]. 

On  appeal  from  the  Sudder  Dewanny  Adawlvt  of  Bengal. 

A  suit  having  been  instituted  l^  some  of  the  descendants  of  a  deceased  Rajah  for 
possession  of  his  property,  held  under  an  alleged  Wusseeyut-namah,  or  deed 
of  gift,  proclamation  was  made,  by  order  of  the  Provincial  Court,  for  all 
persons  pretending  to  have  any  claim  to  the  pro'perty  in  question  to  come  in 
and  prosecute  the  same;  in  pursuance  of  which,  the  present,  with  another 
suit,  was  instituted.  The  Provincial  Court,  being  of  opinion,  that  the 
Wusseeyut-namah  was  not  authentic,  passed  a  decree,  declaring  for  the  right 
of  succession  and  inheritance  to  be  among  the  several  Claimants,  and,  pur- 
suant to  Regulation  III.  1793,  s.  13,  specified  the  shares  to  which  they  were 
respectively  entitled.  An  appeal  was  interposed  to  the  Sudder  Court,  by 
one  of  the  co-sharers,  on  the  ground,  that  the  property  was  a  Raj,  and  in- 

•  Present:  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Mr.  Justice 
Roannquet,  Mr.  Justice  Erskine,  and  the  Right  Honourable  Dr.  Lushington. 
Privy  Councillors, — ^Assessor,  Sir  Edward  Hyde  East,  Bart. 
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divisible,  and  ought  to  have  been  decreed  to  him,  as  nearest  in  descent 
from  the  Rajah,  but  no  fresh  evidence,  respecting  the  nature  of  the  property, 
or  the  claim  of  the  entirety,  as  permitted  by  the  practice  of  the  Sudder  Court, 
was  produced.  The  decree  of  the  Provincial  Court  was  affirmed  by  the 
Sudder  Court,  and,  on  appeal  to  Her  Majesty  in  Council,  the  Judicial  Com- 
mittee upheld  the  decision  of  both  Courts  below,  being  of  opinion,  that  all 
parties  kneiw,  and  acted  on  the  knowledge,  that  the  suits  were  not  only  to  de- 
cide upon  the  claim  under  the  Wusseeyut-namah,  but  to  determine  also  what 
parties  were  entitled  to  the  property,  the  subject  of  the  suit,  and  dismissed  the 
appeal  with  costs. 
In  reviewing  proceedings  of  the  Native  Courts  in  India,  where  the  Hindoo  or 
Mahomedan  law  is  the  rule,  and  the  form  of  pleading  wholly  different  from 
that  in  use  in  Courts  where  the  law  of  England  prevails,  the  Judicial  Com- 
mittee will  look  to  the  essential  justice  of  the  case,  without  considering 
whether  matters  of  form  have  been  strictly  attended  to  [2  Moo.  Ind.  App.  349, 
350]. 

The  circumstances  under  which  this  appeal  (reported  4  Sud.  Dew.  Ad.  Reps.  9) 
arose  are  fully  detailed  in  the  preceding  case.  The  Appellant,  Ghirdharee  Sing, 
was  dissatisfied  with  the  mode  [346]  of  distribution  adopted  by  the  Provincial  and 
Sudder  Court  decrees,  and  appealed  to  Her  Majesty  in  Council,  insisting  that  the 
decree  ought  to  be  reversed  or  varied,  for  the  following  reasons: — 

Because  the  property  in  dispute  constituted  a  Raj,  which  by  law  descends  from 
ancestor  to  heir  in  succession,  and  because  the  Appellant  was  the  eldest  lineal 
descendant  and  heir  of  Rajah  Eanik  Chund,  by  whom  the  Raj  was  first  acquired. 

The  Respondents  contended  that  the  decree  was  just  and  proper,  and  ought  to  be 
maintained  for  the  following  reasons: — 

I.  Because  the  claim  of  the  Appellant  to  the  whole  of  the  Zemindary  by  Rajah 
Juswunt  Sing,  on  the  ground  of  the  same  constituting  a  Raj,  was  untenable,  and 
contrary  to  the  Bewustas  of  the  Pundits. 

II.  Because  the  Appellant,  as  one  of  the  descendants  of  Mya  Ram,  the  Son  of 
Boodar  Sing,  was,  according  to  the  same  Bewusta,  only  entitled  to  a  two  ana  or 
eighth  share,  the  remainder  being  divisible  in  manner  and  among  the  parties 
mentioned  in  the  decree  of  the  Provincial  Court. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant,  urged 
the  reasons  above  given,  and  insisted  that  the  decrees  pronounced  by  the  Provincial 
Court  at  Patna,  and  the  Sudder  Adawlut,  declaring  the  Respondents  to  be  respec- 
tively entitled,  on  a  division  of  the  Raj,  to  the  shares  above  declared,  could  not  be 
maintained,  as  there  had  been  no  issue  between  the  Appellant,  Ghirdharee  Sing, 
and  the  Respondents,  the  parties  to  the  present  appeal ;  that  the  only  question  which 
had[346]been  actually  in  issue  was,  whether  Eeerut  Sing  was  entitled  to  the  Raj,  by 
virtue  of  the  Wusseeyut-namah,  and  that  their  claims  not  having  been  put  in  issue  in 
the  suit,  the  decree  could  not  stand.  TrimUtton  v.  Lloyd  (1  Bligh,  N.S.  427).  They 
further  insisted  that  by  the  course  taken  by  both  the  Provincial  Court  and  the 
Sudder,  the  Appellant  was  prevented  from  producing  evidence  to  establish  his  claim 
as  sole  heir  to  the  Raj.  They  also  cited  and  referred  to  Strange's  "  Hindu  Law," 
vol.  i.  175,  and  Regulation  XI.  of  1793. 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the 
Respondents,  submitted  that  it  was  notorious  that  all  parties  knew,  and  acted  upon 
the  knowledge,  that  the  suits  were  not  only  to  decide  the  claims  of  Eeerut  Sing,  but 
also  to  determine  how  and  in  what  proportions  the  parties  claiming  were  entitled, 
as  heirs  of  the  deceased  Rajah,  to  the  succession  of  the  Raj ;  that  this  was  apparent 
from  the  fact  of  the  proclamation  for  the  heirs  to  come  in,  which  was  in  conformity 
to  sect.  13,  Regulation  HI.,  of  1793 ;  that  the  claim  now  set  up  was  evidently  an 
after-thought  of  the  Appellant's,  as  no  mention  had  been  made  till  after  the  decree, 
giving  the  Appellant,  Ghirdharee  Sing,  a  two  ana  share  only  in  the  succession  of  the 
property,  being  a  Raj  and  indivisible;  that  it  was  also  remarkable  that  this 
objection  had  not  been  taken  in  the  Appellant's  case.  They  argued  also  that  the 
second  objection  was  untenable,  inasmuch  as  Ghirdharee  Sing,  when  he  appealed 
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from  the  Provincial  Court,  might  have  produced  evidence  to  establish  his  exclusive 
right  to  the  Raj,  if  he  possessed  any. 

[347]  The  Right  Hon.  Dr.  Lushington  (Feb.  15,  1841). — Rajah  Juswunt  Sing  was 
the  last  male  possessor  of  this  property,  which  forms  the  subject  of  the  present 
appeal.  He  died  in  the  year  1801.  Upon  his  death,  the  Ranee,  his  Widow, 
obtained  possession,  being  entitled  by  law  to  a  life  estate.  In  October,  1818,  she  also 
died,  and  then  commenced  the  litigation  which  has  produced  the  appeal  now  to  be 
decided. 

Their  Lordships  have  already  disposed  of  another  appeal  relating  to  the  same 
property,  to  the  particular  circumstances  of  which  it  will  not  be  necessary  to  advert, 
though  some  of  the  facts  must  be  stated  to  render  the  judgment  now  to  be  given 
more  intelligible. 

Upon  the  Ranee's  death,  several  persons  preferred  claims  to  the  property. 
Keerut  Sing  founded  his  title  on  an  alleged  Wusseeyut-namah,  or  deed  of  gift  from 
the  deceased  Ranee,  averring  also  that  he  was  a  near  relation.  He  being  Mooktar, 
and  resident  with  the  Ranee  at  the  time  of  her  death,  immediately  took  possession 
of  her  estate  and  property.  Some  of  the  other  Claimants  having  disputed  Keerut 
Sing's  right,  upon  which  disturbances  arose,  the  Judge  of  the  City  of  Patna,  by 
decree,  dated  the  26th  of  December,  1818,  attached  the  property,  giving  to  any  of  the 
parties  permission  to  bring  a  suit;  but  in  September,  1821,  such  decree  was  re- 
versed, and  Keerut  Sing  again  put  in  possession,  the  other  Claimants  being  left  to 
their  remedy  by  regular  suit. 

On  the  20th  of  December,  1821,  Koolahul  Sing  filed  his  plaint  in  the  Provincial 
Court  of  Patna  against  Keerut  Sing,  and  in  this  proceeding  he  alleged  that  [348] 
the  hereditary  right  of  succession  to  the  property  attached  to  the  descendants  of 
Lai  Sing,  his  Grandfather,  and  to  the  descendants  of  Kulal  Chund,  the  Grandfather 
of  the  Grandfather  of  Ghirdharee  Sing,  in  proportion  of  a  moiety  to  each  branch. 

On  the  3l8t  of  December  in  the  same  year,  1821,  Ghirdharee  Sing  filed  his  plaint 
against  Keerut  Sing  and  therein  he  claimed  the  whole  by  descent,  alleging  also  a 
Wusseeyut-namah  made  to  him  by  the  Ranee,  transferring  the  property. 

On  the  23rd  of  May,  1822,  the  suit  of  Ghirdharee  Sing  having  been  called  before 
the  Court,  the  Judge  issued  an  Order  that  proclamation  should  be  made  for  all 
persons  pretending  to  have  any  claim  to  the  property  of  the  deceased  Ranee,  to 
appear  in  six  weeks,  and  prosecute  their  claims ;  such  Order  purporting  to  be  made 
in  pursuance  of  section  13,  Regulation  IIL  of  1793. 

On  the  24th  of  August,  1822,  Neemdharee  Sing  filed  his  plaint  against  Keerut 
Sing,  and  therein  he  stated  himself  to  be  the  younger  Brother  of  Ghirdharee  Sing ; 
he  alleged,  that  according  to  the  custom  and  rule  of  the  family,  the  youngest  Gioiher 
ought  to  succeed  to  the  Raj  and  Musnud,  further  averring,  that  if  his  claim  on  iLe 
ground  of  custom  should  be  rejected,  the  property  should  be  divided  equally  among 
the  heirs.  In  those  three  suits  each  of  the  Plaintiffs  produced  documentary  evi- 
dence ;  Ghirdharee  Sing  also  examined  witnesses.  Keerut  Sing,  the  Defendant, 
filed  several  documents,  and  examined  some  witnesses. 

In  February,  1823,  the  Collector  of  Bahar  filed  a  claim  for  the  property  on  behalf 
of  the  Government,  on  the  presumption  that  none  of  the  Claimants  could  [349] 
establish  a  title.  On  the  question  of  law  which  arose  in  the  various  suits,  the  Court 
took  the  opinion  of  the  Pundits,  and  on  the  19th  of  February,  1823,  proceeded  to 
deliver  judgment  in  all  the  three  suits.  By  the  decrees  then  made,  the  Court  pro- 
nounced against  all  pretensions  of  Keerut  Sing,  the  Defendant,  and  divided  the 
property  into  two  parts,  giving  one  part  to  the  descendants  of  Mya  Ram,  the  other  to 
the  descendants  of  Doolab  Sing.  The  effect  of  this  decree  was  to  give  an,  eighth 
part  of  the  whole  to  Ghirdharee  Sing,  another  eighth  to  Neemdharee  Sing,  and  one 
quarter  to  Koolahul  Sing  and  others  who  were  the  heirs  of  Mungul  Dutt. 

From  these  decrees  there  were  four  appeals  to  the  Sudder  Dewanny  Adawlut, 
three  by  Keerut  Sing  against  each  of  the  three  original  Plaintiffs,  and  one  by 
Ghirdharee  Sing  against  Koolahul  Sing  and  others  entitled  to  shares  by  the  decrees 
of  the  19th  of  February,  1823. 

The  decrees  were  severally  affirmed  by  the  Sudder  Dewanny  Adawlut,  the  last 
of  which  forms  the  subject  of  the  present  appeal. 
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The  first  objection  raised  on  behalf  of  the  Appellant  is,  that,  in  the  Court  below, 
some  of  the  questions  which  have  been  determined  by  the  decree  were  never  put  ia 
issue,  and  that  in  consequence  the  Appellant  is  aggrieved,  not  by  this  omission  only, 
but  by  being  deprived  of  the  opportunity  of  producing  evidence  material  to  support 
his  case.  But  their  Lordships  are  of  opinion,  that  this  objection  is  in  both  respects 
void  of  any  solid  foundation.  In  reviewing  the  proceedings  in  India,  whence  the 
appeal  is  brought,  the  Courts  where  the  Hindoo  and  Mahomedan  Laws  [350]  are  the 
rule,  and  where  the  forms  of  pleading  are  wholly  different  from  those  in  use  in 
Courts  where  the  law  of  England  prevails,  this  Court  must  look  to  the  essential 
justice  of  the  case,  without  considering  whether  matters  of  form  have  been  strictly 
attended  to. 

The  objection  is,  that  in  the  Court  below  the  only  questions  really  put  in  issue 
were  whether  Eeerut  Sing,  the  Appellant  in  the  former  appeal,  was  entitled  to  the 
Raj  by  virtue  of  the  deed  of  gift,  or  otherwise,  and  that  the  claims  of  the  parties 
to  the  present  appeal  were  not  directly  put  in  issue.  But  it  is  quite  manifest,  from 
the  whole  course  of  the  proceedings,  that  all  parties  well  knew,  and  acted  upon  the 
knowledge,  that  the  suits  were  not  only  to  decide  upon  the  claims  of  Eeerut  Sing, 
but  to  determine  also  what  parties  were  entitled  to  the  property  the  subject  of  the 
suit.  The  parties  legally  must  be  presumed  to  know  the  Regulations  of  the  East 
India  Company  on  this  subject.  But  the  case  is  not  left  to  that  presumption ;  for 
on  the  23rd  of  May,  1822,  as  has  been  already  stated,  Uie  Court,  in  the  very  suit 
where  the  present  Appellant  was  Plaintiff,  directed,  in  conformity  with  section 
13,  Regulation  III.  of  1793,  proclamation  to  be  made  for  aU  persons  to  come  in  who 
had  any  claim  to  prefer  to  this  property.  It  is  wholly  impossible,  therefore,  that 
the  Appellant  could  be  ignorant  of  the  nature  of  the  proceedings,  nor  do  we  find  any 
objection  raised  by  him  until  after  the  decree  had  beien  pronounced,  giving  him  but 
a  small  share  of  the  property  he  claimed.  Nor  does  the  objection  that  the  Appellant 
was  prevented  from  adducing  evidence  which  might  have  supported  his  [351]  case, 
stand  upon  any  more  solid  foundation ;  for  even  supposing  that  he  or  his  advisers 
laboured  under  any  mistake  whilst  the  proceedings  were  pending  in  the  inferior 
Court,  it  is  manifest  that  the  decree  of  the  inferior  Court  at  once  brought  the  matter 
to  their  knowledge,  from-  their  own  complaint,  that  when  the  cause  got  into  the 
superior  Court,  the  Sudder  Dewanny  Adawlut,  they  were  well  aware  of  all  possible 
difficulties  arising  from  any  omission);  and  yet,  though  the  Court  is  in  the  habit  of 
receiving  fresh  evidence,  and  actually  did  receive  it  in  this  case,  the  Appellant,  though 
in  the  petition  of  appeal  he  has  stated  this  as  a  ground  of  complaint,  never  petitioned 
the  Court  to  admit  any  additional  evidence,  nor  has  at  any  time  attempted  to  specify 
what  evidence  could  be  brought  forward. 

The  objections  then  being  of  no  weight,  the  points  in  the  case  are  few  and  simple. 
It  has  been  contended  that  this  Raj  is  an  indivisible  Raj,  and  that  the  Appellant  is, 
as  heir,  entitled  to  succeed  to  the  whole.  Now,  both  the  Courts  below  were  of  opinion, 
that  the  evidence  produced  wholly  failed  to  establish  the  position  that  this  Raj  was 
indivisible,  the  onus  of  proof  under  the  circumstances  clearly  lying  upon  the  Appel- 
lant. The  course  of  possession  and  enjoyment  is  most  distinctly  opposed  to  such  a 
claim.  The  property  had  been  held  jointly,  or,  as  it  is  termed  in  the  judgment 
of  the  Court  below,  in  coparcenary,  and  Mya  Ram,  through  whom  the  Appellant 
makes  his  claim,  had  himself,  upon  a  former  occasion,  set  up  a  title  to  the  property, 
raitirely  inconsistent  with  the  judgment  of  the  Court.  Nay,  even  the  Appellant 
himself,  at  the  commencement  of  these  proceedings,  [352]  filed  a  document,  in  con- 
junction with  the  Respondent,  setting  forth  a  joint  claim.  Any  claim,  on  the  ground 
of  adoption,  falls  to  the  ground,  for  nearly  the  same  reasons,  as  well  as  for  the  defeat 
of  proof. 

Under  these  circumstances,  their  Lordships  are  of  opinion,  that  the  appeal  must 
be  dismissed,  with  costs. 

[See  Maharajah  Mitterjeet  Sing  v.  Heirs  of  Ranee,  widow  of  Rajah  Jitswuntt  Sing, 
1841,  3  Moo.  Ind.  App.  56.  Bengal  Reg.  III.  of  1793  was  repealed  by  Act  VI. 
of  1871.  See  now  Bengal,  N.W.P.  and  Assam  Civil  Courts  Act,  1887  (XIL 
of  1887)  printed  showing  Amendments  N.W.P.  and  Oude  Code  3rd  Ed.  1892.] 

333 


Digitized  by 


Google 


n  HOOBE  IBD.  APP.,  S5S  COCKERELL  V.  DICKENS  [1840] 

[363]  RICHAED  HOWE  COCKERELL,  DWARKANAI^TH  TAGORE,  and  ANSHOO- 
TOSH    BA-Y.—AppeOantt;    THEODORE    DICKENS,— Respondent  *    [Feb. 
11,  24,  1840]. 
On  appeal  from  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal. 

The  principle  that  one  Creditor  shall  not  take  a  part  of  the  fund  which  otherwise 
would  have  been  available  for  the  payment  of  all  the  Creditors,  and  at  the 
same  time  be  allowed  to  come  in  pari  passu  with  the  other  Creditors  for 
satisfaction  out  of  the  remainder  of  that  fund,  does  not  apply,  where  that 
Creditor  obtains  by  his  diligence  something  which  did  not,  and  could  not, 
form  a  part  of  that  fund  [2  Moo.  Ind.  App.  387]. 

The  Orphan  Chamber  of  Batavia,  being  the  Executors  of  a  foreign  Creditor  in 
the  Island  of  Java,  by  their  Agent  in  Calcutta,  proved  the  amount  of  their 
whole  debt  against  the  estate  of  A.  B.,  who  had  been  declared  insolvent  under 
the  Indian  Insolvent  Act,  9th  Geo.  IV.  c.  73,  and  after  making  such  proof, 
and  receiving  the  dividends  upon  the  whole  debt,  instituted  a  suit  in  the 
Island  of  Java,  to  recover  a  plantation -or  estate  there,  held  by  one  of  the 
Insolvents  as  Trustee  for  the  firm  of  A.  B.  and  C.  D.,  in  equal  shares ;  to  which 
suit,  the  Assignees  of  the  Insolvent  appeared  as  Defendants,  but  judgment 
was  given  in  favour  of  the  Creditor,  and  for  the  sale  of  the  estate  for  his 
benefit ;  the  proceeds  of  which  amounted  to  three-fifths  of  his  whole  debt.  The 
Assignees  of  A.  B.  filed  a  Bill  on  the  equity  side  of  the  Supreme  Court  at 
Calcutta,  against  the  Agent  of  the  foreign  Creditor,  resident  within  the 
jurisdiction,  praying  that  the  dividends  might  be  refunded,  and  that  the 
Defendants  might  be  restrained  by  injunction  from  receiving  any  further 
dividends,  until  all  the  other  Creditors  were  put  on  an  equal  footing  with  the 
Creditor  at  Java,  the  Defendant  demurred,  and  obtained  judgment  against 
the  Assignees.  Held,  on  appeal,  by  the  Judicial  Committee,  that  the  estate 
in  Java,  not  passing  to  the  Assignees  under  the  assignment,  did  not  form 
any  part  of  the  fund  that  was  available  for  the  benefit  of  the  general  Creditors, 
and  that  the  Creditor  was,  therefore,  not  bound  to  refund  the  dividends, 
nor  ought  to  be  prevented  from  receiving  any  future  dividends,  provided 
he  did  not  receive  more  than  208.  in  the  pound  upon  his  whole  debt  [2  Moo. 
Ind.  App.  387]. 

But  the  Bill  having  stated  that  the  Creditor  had  also  instituted  proceedings 
against  certain  Debtors  of  the  Insolvents  at  Bencoolen ;  held,  that  the  Assignees 
were  'entitled,  under  the  prayer  for  general  relief,  to  an  injunction  to  stay 
the  receipt  of  further  dividends  until  the  proceedings  at  Bencoolen  were 
abandoned  [2  Moo.  Ind.  App.  389]. 

Under  the  prayer  for  general  relief,  specific  relief  may  be  granted  of  a  different 
description  from  the  specific  relief  prayed  for  by  the  Bill ;  provided  the  Bill 
contains  charges,  putting  material  facts  in  issue,  which  will  sustain  such  relief 
[2  Moo.  Ind.  App.  389]. 

This  was  an  appeal  from  a  judgment  on  the  equity  side  of  the  Supreme  Court 
of  Judicature  at  Fort  [354]  William  in  Bengal,  in  a  suit  in  which  the  Appellant* 
were  PlaintiflFs,  and  the  Respondent  the  Defendant.  The  Appellants  were  the 
surviving  Assignees  of  the  joint  estate  and  effects  of  John  Palmer,  George  Alexander 
Prinsep,  William  Prinsep,  and  Charles  Barber  Palmer,  formerly  of  Calcutta, 
Merchants  and  Agents,  trading  under  the  firm  of  Palmer  and  Co.,  who  in  the  year 
1830  were  declared  Insolvent,  under  the  Indian  Insolvent  Act,  9th  Geo.  IV.,  c.  73. 

The  Bill,  which  was  filed  on  the  11th  January,  1837,  stated,  that  the  Insolvents, 
on  the  4th  January,  1830,  duly  filed  their  petition  of  insolvency  in  the  Court  estab- 
lished at  Calcutta  for  relief  of  Insolvents,  and  assigned  and  conveyed  the  whole  of 

*  Present :  Members  of  the  Judicial  Committee, — Mr.  Baron  Parke,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  the  Right  Honourable  Dr.  Lushington. 
Privy  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart. 
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their  estate  and  effects  to  the  Common  Assignee  of  that  Court,  who  by  Order 
of  the  Court  afterwards  duly  assigned  over  the  same  to  certain  persons 
as  special  Assignees,  of  whom  some  had  since  died,  and  others  had 
been  removed  by  Order  of  the  Court,  leaving  the  Appellants,  Dwarka- 
nanth  Tagore,  and  Anshootosh  Day,  the  only  surviving  and  continuing 
Assignees,  and  that  the  Appellant,  Richard  Howe  Cockerell,  had  been  subsequently 
appointed  an  Assignee  by  Order  of  the  Court;  whereby  the  whole  of  the  estate  and 
effects  of  the  insolvent  firm  had  become  vested  in  the  Appellants :  that  on  the  22nd 
January,  1836,  John  Palmer  died ;  and  that  the  surviving  Insolvents  were  afterwards, 
by  two  several  Orders  of  the  Court,  duly  discharged  [366]  from  their  debts.  That 
the  Insolvents  in  due  course  filed  the  schedule  of  their  debts  and  assets,  and  that 
amongst  other  claims  set  forth  was  a  debt  or  sum  of  S.R.  252,460,  being  tixe  balance 
due  from  the  insolvent  firm  to  the  estate  of  one  Gavorke  Manuk  (formerly  an 
Armenian  Merchant,  an  inhabitant  of  Batavia,  within  the  territories  of  the  King 
of  the  Netherlands),  who  died  at  Batavia,  in  the  Island  of  Java,  on  the  2nd  of  October, 
1827,  having  made  his  Will  according  to  the  laws  of  that  Island,  and  constituted  a 
certain  public  body  or  institution  there  (out  of,  and  not  subject  to,  the  jurisdiction 
of  the  Court,)  called  the  Orphan  Chamber  of  Batavia,  Executors  and  Trustees  of  his 
Will.  That  the  Testator  bequeathed  the  residue  of  his  real  and  personal  estate  to 
his  Brother,  Malcum  Manuk,  formerly  of  Calcutta,  and  since  deceased,  and  in  case 
of  his  death  in  the  lifetime  of  the  Testator,  to  the  heirs  of  the  next  of  kin  of  Malcum 
Manuk. 

The  Bill  then  proceeded  to  state,  that  Gavorke  Manuk  died  possessed  of  very 
large  property,  sufficient  to  pay  all  his  debts  and  legacies :  that  shortly  after  his 
death,  and  before  the  arrival  of  any  authority  or  power  from  his  Executors,  the 
Orphan  Chamber,  James  Wier  Hogg,  the  then  Registrar  of  the  Supreme  Court,  on  the 
29tfi  of  January,  1828,  obtained  administration,  with  the  Will  annexed,  to  the  goods 
of  Gavorke  Manuk,  and  got  in  effects  of  the  Testator  within  tite  jurisdiction  of  the 
Court  to  the  amount  of  Rs.  484,000:  that  the  Orphan  Chamber  being  dissatisfied 
thereat,  transmitted  powers  of  attorney  to  the  firm  of  Palmer  and  Co.,  empowering 
them  jointly  or  severally  to  apply  for  administration  of  the  goods  of  the  Testator. 
That  William  Prinsep,  on  the  28th  of  April,  1829,  obtained  accordingly  such  ad- 
ministration, [366]  with  the  Will  annexed,  and  received  from  Hogg,  the  registrar, 
Rs.  185,147  14a.  lOp.,  part  of  the  Testator's  estate,  leaving  in  the  hands  of  the 
registrar,  Rs.  298,202,  being  the  amount  of  several  legacies  directed  in  the  Will  to 
be  paid  into  the  hands  of  the  Ecclesiastical  Registrar  for  the  time  being.  That 
WiUiam  Prinsep  entered  into  the  administration  of  the  estate,  got  in  assets,  and 
paid  them  into  the  hands  of  the  firm  of  Palmer  and  Co.  That  at  the  date  of  filing 
the  petition  of  insolvency,  there  was  due  to  the  estate  of  Gavorke  Manuk  from  the 
firm  of  Palmer  and  Co.,  as  such  constituted  Agents,  the  said  sum  of  S.R.  252,466. 

That  Malcum  Manuk,  the  sole  residuary  legatee,  died  on  the  20th  of  February, 
1826,  in  the  lifetime  of  the  Testator,  leaving  four  Sons  and  three  Daughters,  infants 
under  the  age  of  twenty-one,  who  were  Defendants  in  the  suit. 

The  Bill  then  stated,  that  after  the  insolvency  of  Palmer  and  Co.,  the  Letters  of 
administration  to  Mr.  Prinsep  were  cancelled ;  and  that  on  the  23rd  of  August,  1831, 
fresh  Letters  of  administration  were  granted  to  J.  W.  Hogg,  with  the  Will  annexed ; 
and  that  afterwards  the  Defendant,  Dickens,  became,  and  then  was,  the  sole  personal 
representative  of  Gavorke  Manuk,  deceased,  within  the  jurisdiction  of  the  Supreme 
Court,  and  was  in  possession  of  assets  amounting  to  Rs.  75,000. 

That  Hogg,  on  the  29th  of  August,  1831,  received  from  the  Plaintiffs,  and  their 
then  co-assignees,  a  dividend  of  five  per  cent,  on  S.R.  252,466,  appearing  in  the 
schedule  to  be  due  from  Palmer  and  Co.  to  Gavorke  Manuk,  amounting  to  Rs.  12,623 ; 
and  that  Smoult  and  Dickens,  his  successors  in  office,  had  [367]  received  other 
dividends,  which,  inclusive  of  the  dividend  paid  to  Hogg,  amounted  to  Rs.  71,793. 

That  the  insolvent  firm,  at  the  time  of  its  insolvency,  was  possessed,  jointly  with 
the  firm  of  Sir  Charles  Cockerell  and  Co.,  of  Ix)ndon,  of  the  beneficial  interest  in  a 
larg^  plantation  in  the  Island  of  Java,  purchased  and  carried  on  for  account,  and 
with  the  joint  funds  of  the  two  firms  of  Palmer  and  Co.  and  Cockerell  and  Co.,  but 
in  the  sole  name  of  John  Palmer,  for  the  joint  benefit  of  the  two  firms  in  equal  shares. 

That  the  Plaintiffs  directed  their  Agents  at  Batavia  (after  the  insolvency  of 
Palmer  and  Co.)  to  take  possession  of  the  plantation,  and  dispose  of  it  for  the  benefit 

335 


Digitized  by 


Google 


n  MOOBE  mm.  ait.,  sss        cockeeell  v.  dickens  [1840] 

of  the  Creditors  of  the  insolvent  firm,  and  remit  the  proceeds  to  the  Assignees  for 
distribution.  That  although  the  Administrator  at  Calcutta  had  received  dividends 
on  a  debt  due  from  the  Insolvent  there,  the  Orphan  Chamber  of  Batavia,  though 
apprised  of  the  receipt  of  such  dividends,  did  on  the  20th  of  March,  1833,  cause  a 
suit  to  be  commenced  in  one  of  the  Courts  in  the  Island  of  Java  against  John 
Palmer,  and  caused  the  whole  of  the  plantation  and  estate  in  Java  to  be  sequestered 
for  the  debt  of  Rs.  252,466.  That  although  the  Assignees  appeared  and  defended 
the  suit  so  instituted,  the  Court  at  Batavia,  on  the  25th  of  June,  1835,  condemned 
John  Palmer  to  pay  the  said  debt  of  Rs.  252,466  with  interest,  and  declared  the 
plantation  so  sequestered  to  be  liable  to  execution.  That  on  appeal  to  the  Supreme 
Court  at  Batavia,  the  decree  was  affirmed,  and  on  the  10th  of  March,  1836,  the 
plantation  was  publicly  sold,  and  the  proceeds  of  sale,  after  expenses  paid,  amounting 
to  about  Rs.  150,134,  were  paid  over  to  the  Orphan  Chamber,  [3583  ^^  Executors  of 
Gavorke  Manuk.  That  this  sum  greatly  exceeded  the  rateable  dividend  on  the 
Rs.  252,466  and  of  all  dividends  which  were  likely  to  be  declared. 

That  process  had  been  served  also  by  the  Resident  of  Bencoolen,  in  the  Island  of 
Sumatra,  upon  certain  Debtors  to  the  estate  of  Palmer  and  Co.,  endeavouring  thereby 
to  enforce  execution  of  the  decree  of  the  Court  of  Batavia  upon  such  Debtors; 
whereby  the  Plaintiffs  were  unable  to  realize  large  sums  due  from  such  Debtors. 

That  in  consequence  of  the  sale  of  the  plantation  in  Java,  towards  satisfying 
the  claim  of  the  Orphan  Chamber  upon  the  insolvent  firm,  notwithstanding  Cockerell 
and  Co.  were  entitled  to  an  equal  share  and  interest  in  the  plantation,  the  firm  of 
Cockerell  and  Co.  had  since  claimed  to  prove  against  the  insolvent  estate  Rs.  76,500, 
being  the  moiety  of  the  value  of  the  plantation. 

That  the  Plaintiffs  gave  notice  to  Dickens  of  all  these  proceedings  in  Batavia, 
and  requested  him  to  refund  the  amount  of  such  dividends  paid  in  Calcutta,  being 
dividends  on  the  debt  for  which  the  plantation  had  been  sold  and  the  produce  of 
which  sale  greatly  exceeded  the  amount  of  such  dividends.  That  Dickens  and  the 
representatives  of  Malcum  Manuk  were  subject  to  the  jurisdiction  of  the  Court; 
but  that  the  Orphan  Chamber  was  not. 

The  Bill  prayed  that  the  Administrator  might  refund  to  the  Assignees  the  sums 
received  by  his  predecessor  and  himself,  and  that  the  sum  so  refunded  might  be 
decreed  applicable  for  the  rateable  benefit  of  the  other  Creditors  of  the  Insolvents ; 
that  he  might  be  restrained  from  receiving  future  dividends,  until  the  other  Creditors 
of  the  firm  had  received  dividends,  on  [359]  their  respective  debts  proportionate  to, 
and  in  like  rate  to  the  sum  realized  on  the  debt  of  Rs.  252,466  by  the  sale  in  Java ; 
and  for  such  further  and  other  relief  as  the  nature  of  the  case  should  require. 

To  this  Bill  the  Defendant,  Dickens,  demurred,  first  stating  generally  that  the 
complainants  had  not  made  a  case  entitling  them  either  to  discovery  or  relief,  then 
setting  out  special  grounds  of  demurrer,  as  follows:  — 

Ist.  That  it  appeared  by  the  Bill  that  the  public  body  called  the  "  Orphan 
Chamber  of  Batavia,"  were  the  Executors  of  Gavorke  Manuk,  and  therefore,  as  far 
as  assets  belonging  to  his  estate  within  the  jurisdiction  of  the  Supreme  Court  were 
concerned,  the  Orphan  Chamber  were  bound  by  the  laws  applicable  to  the  case  within, 
such  jurisdiction,  and  also  by  the  laws  relating  to  Insolvent  Debtors,  which  were  in 
force  in  the  City  of  Calcutta,  as  also  by  the  acts  of  the  late  insolvent  firm  of  Palmer 
and  Co. ;  and  who  were  shown  by  the  Bill  to  have  been  the  duly-constituted  Agents 
of  the  Orphan  Chamber,  and  by  which  laws,  and  also  by  the  acts  of  the  late  firm  of 
Palmer  and  Co.,  as  appearing  by  the  Bill,  the  Plaintiffs  were  not  entitled  to  the 
relief  prayed. 

2nd.  That  it  appeared  by  the  Bill,  that  the  Court  of  Justice  at  Batavia  was  a 
foreign  Court  of  Law,  beyond  the  jurisdiction  of  the  Supreme  Court,  and  not  recog- 
nizing nor  bound  by  the  law  which  such  Court  administers ;  yet  that  the  Bill  sought 
relief  by  reason  of  the  decision  of  the  Court  of  Batavia,  over  which  decision  the 
Supreme  Court  had  no  control. 

3rd.  That  the  Plaintiffs,  by  their  Bill,  sought  to  make  the  estate  of  Gavorke 
Manuk,  then  in  the  hands  of  the  Defendant,  liable  to  pay  a  debt  or  claim  of  the 
[360]  firm  of  Sir  Charles  Cockerell  and  Co.  against  the  Plaintiffs;  which,  by  the 
Plaintiffs'  own  showing,  appeared  to  be  a  claim  disputed  by  themselves. 

4th.  That  it  appeared  by  the  Bill,  that  the  Orphan  Chamber,  through  their 
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attorneys,  obtained  from  the  Court  at  Calcutta,  administration  of  the  goods  of 
GaTorke  Manuk,  deceased,  and  thereby  submitted  to  the  laws  and  jurisdiction  of 
auch  Court  in  r^ard  to  such  goods;  yet  that  the  Plaintiffs,  as  the  Assignees  of 
Pahner  and  Co.,  sought  by  their  Bill  to  call  in  question  such  submission  on  the  part 
of  the  Orphan  Chamber. 

5th.  That  it  appeared  by  the  BiU,  that  the  Orphan  Chamber  refused  to  recognize 
the  validity  of  the  law  and  practice  of  the  Court  at  Calcutta,  applicable  to  the 
administration  of  the  effects  of  Gavorke  Manuk,  which  were  within  the  jurisdiction 
of  such  Court,  and  thereby  prevented  any  equitable  adjustment  of  accounts  with 
the  Orphan  Chamber. 

The  demurrer  was  argued  on  the  13th  of  November,  1837,  and  the  Supreme 
Court  having  taken  time  to  deliberate,  pronounced  judgment  on  the  2nd  of  March, 
1838,  allowing  the  demurrer,  and  dismissing  the  Bill. 

From  this  judgment  the  Plaintiffs  appealed  to  Her  Majesty  in  Council,  sub- 
mitting that  the  judgment  ought  to  be  reversed,  and  the  demurrer  overruled,  for 
the  following  reasons: — 

I.  Because  it  is  contrary  to  the  rules  and  principles  which  regulate  the  distribu- 
tion of  the  property  of  Bankrupts  and  Insolvent  Debtors  amongst  their  Creditors, 
to  permit  any  such  Creditor,  having  no  special  security  or  lien  for  his  debt,  to 
enforce  payment  thereof  out  of  property  from  which  the  other  Cre-[361]-ditor8  are 
excluded,  and  also  in  respect  of  the  same  debt  to  participate  in  competition  with 
such  other  Creditors  in  the  general  assets,  and,  therefore,  inasmuch  as  the  Orphan 
Chamber,  as  the  personal  representative  of  the  Testator,  Gavorke  Manuk,  had  re- 
ceived in  Java,  by  virtue  of  their  judgment  in  the  Court  there,  a  greater  sum, 
towards  satisfaction  of  the  debt  due  to  the  Testator's  estate,  than  they  could  have 
obtained  by  dividends  under  the  insolvency,  the  Respondent,  Theodore  Dickens,  as 
the  like  personal  representative  of  the  Testator,  ought  not  to  have  received  in  respect 
of  the  same  debt  the  dividends  which  have  erroneously  been  paid  to  him,  and  ought 
to  refund  the  same. 

II.  Because,  even  if  the  personal  representatives  of  Gavorke  Manuk  were  entitled 
to  receive  any  dividends  out  of  the  insolvent  estate,  in  respect  of  the  debt  due  to  the 
estate  of  Gavorke  Manuk,  such  dividends  ought  to  have  been  computed  and  paid 
upon  the  balance  of  such  debt  only,  after  deducting  what  was  recovered  by  virtue 
of  the  judgment  in  the  Court  of  Batavia ;  and  inasmuch  as  such  dividends  have  been 
paid  upon  the  whole  debt,  the  Respondent,  Theodore  Dickens,  ought,  in  any  event, 
to  refund  the  difference  or  excess  beyond  what  he  ought  to  have  received,  and  ought 
to  be  restrained  by  injunction  from  receiving  any  further  dividends  until  the  other 
Creditors  shall  have  received  dividends  in  proportion  to  those  which  have  been 
received  by  or  on  account  of  the  Testator's  estate. 

The  Respondent,  on  the  contrary,  contended  that  the  judgment  ought  to  be 
a£Brmed,  and  the  appeal  dismissed,  for  the  following  reasons: — 

I.  Because  the  Appellants  have  not,  in  and  by  their  Bill,  stated  or  made  such 
a  case  as  entitles  them  in  equity  to  any  discovery  or  relief,  as  is  thereby  sought  and 
prayed  from  or  against  the  Respondent. 

[362]  II-  Because,  in  particular,  it  appears  by  the  Bill,  that  the  dividends,  which 
have  been  paid  on  the  debt  due  from  the  Insolvents  to  the  estate  of  Gavorke  Manuk, 
and  which  dividends  the  BiU  seeks  to  have  refunded,  were  at  the  time  rightly  due  and 
properly  paid  to  the  Respondent,  and  the  claim  now  set  up  by  the  Appellants  to  have 
those  dividends  refunded,  appears  by  the  Bill  to  be  founded  on  the  fact,  that  the 
Orphan  Chamber  of  Batavia,  being  a  foreign  Creditor  of  the  Insolvent  subsequently 
to  the  payment  and  receipt  of  those  dividends,  recovered  certain  immoveable  or 
real  property  belonging  to  the  Insolvent  in  a  foreign  Country,  that  is  to  say,  in  the 
Island  of  Java,  within  the  territories  of  the  Kingdom  of  the  Netherlands,  which 
property,  according  to  the  decisions  of  Courts  of  competent  jurisdiction  in  that 
foreign  Country,  did  not  pass  to  the  Appellants  by  the  assignment  made  on  the 
insolvency  of  Palmer  and  Co.,  and  to  which  property  the  Appellants,  after  a  contest 
in  those  Courts,  were  unable  to  establish  any  claim. 

ni.  Because,  it  is  not  alleged,  nor  does  it  appear  in  or  by  the  Bill,  that  any 
further  dividends  will  be  paid  on  the  Insolvent's  estate  under  the  insolvency,  nor 
have  the  Appellants,  in  and  by  their  Bill,  stated  or  made  such  a  case  as  entitles  them 
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to  restrain  the  Respondent  from  participating  in  further  dividends  on  the  estate, 
if  any  such  shall  be  declared ;  and  because,  at  all  events,  the  case  made  by  the  Appel- 
lants did  not  entitle  them  to  any  relief  by  Bill  on  the  equity  side  of  the  Supreme 
Court. 

Mr.  Wigram,  Q.C.,  Mr.  Deacon,  and  Mr.  Cockerell  for  the  Appellants. — The  first 
question  for  the  consideration  of  the  Court  is,  whether  the  plantation  in  Java,  which 
we  shall  [363]  treat  as  real  estate,  did  not  pass  to  the  Assignees  of  Palmer  and  Co., 
under  the  provisions  of  the  Indian  Insolvent  Act. 

2ndly.  Whether,  supposing  such  real  estate  did  not  pass  to  them,  the  Orphan 
Chamber  were  justified  in  taking  it  in  execution,  after  their  Agents  in  Calcutta 
had  proved  against  the  estate  of  Palmer  and  Co.  for  the  whole  amount  of  the  debt 
due  from  that  firm,  and  had  received  dividends  on  the  amount  so  proved. 

3rdly.  Whether  the  Respondent,  Dickens,  as  the  Administrator  of  Gavorke 
Manuk,  and  the  Agent  of  the  Orphan  Chamber,  is  not  bound  to  refund  such  divi- 
dends, and  whether  a  Bill  in  equity  is  not  the  proper  proceeding  for  that  purpose. 

4thly.  Whether  the  Appellants  are  not  entitled  to  an  injunction,  restraining  the 
Respondent  from  receiving  any  future  dividends  from  the  estate  of  Palmer  and  Co. 
until  all  the  other  Creditors  of  that  firm  are  put  upon  an  equal  footing  with  the 
Orphan  Chamber,  in  respect  of  the  proceeds  received  by  them  from  the  sale  of  the 
estate  at  Java,  or  by  their  proceedings  at  Bencoolen. 

First,  we  submit,  that  the  estate  at  Java  passed  to  the  Assignees  under  the  in- 
solvency of  Palmer  and  Co.  The  Assignees,  under  the  Indian  Insolvent  Act, 
9th  Geo.  IV.,  c.  73,  (a),  take  all  the  property  of  the  Insolvent,  both  real  and  personal, 
to  the  same  extent  as  the  Assignees  under  an  English  fiat  in  Bankruptcy.  For  by 
the  26th  section  of  that  Act,  it  is  declared,  that  every  such  assignment  shall  have  the 
effect  of  conveying  or  transferring  to,  and  of  vesting  in  the  Assignee  [364]  or 
Assignees,  who  shall  have  been  appointed  by  the  Court,  and  named  in  the  assign- 
ment, the  whole  estate  and  effects,  real  and  personal,  and  all  rights,  duties,  claims, 
choses  in  action,  interests  and  property  whatsoever,  which,  at  the  time  of  executing 
the  assignment,  shall  belong  to  the  Insolvent  or  Insolvents,  either  solely  or  jointly, 
with  any  other  person  or  persons,  or  which  shall  come  to  or  be  required  by  him, 
her  or  them,  or  to  which  he  shall  be  or  become  entitled  in  reversion,  remainder,  or 
expectancy,  before  the  Court  shall  have  made  an  Order  for  the  discharge  of  such 
Insolvent  or  Insolvents,  etc.  By  section  23,  also,  the  Insolvent  is  required  forth- 
with to  put  the  Assignees  in  possession  of  liis  estate  and  effects.  There  is  no  ques- 
tion, therefore,  but  that  the  property  in  Bencoolen,  consisting  of  outstanding  debts 
due  to  the  estate  of  Palmer  and  Co.,  would  pass  to  the  Assignees,  not  only  under  the 
Statute  law  of  England,  but  also  according  to  the  principles  of  universal  juris- 
prudence, and  the  comity  of  nations.  This  doctrine  is  clearly  laid  down  by  Story  in 
his  Conflict  of  Laws  (sees.  336-154),  where  all  the  authorities  are  collected.  And, 
we  submit,  it  is  equally-clear,  that  the  estate  in  Java  might  have  been  reached  by 
the  Assignees,  if  the  Orphan  Chamber  at  Batavia  had  not  interposed  and  seized  it 
in  execution  for  their  own  debt.  [Sir  Edward  Hyde  East :  The  right  to  the  estate 
might  pass,  but  not  the  possession,  to  the  Assignees.]  It  is  laid  down  by  Burge,  in 
the  third  volume  of  his  Commentaries  on  Colonial  and  Foreign  Laws  (3  Burge's  Com. 
on  For.  and  Col.  Law,  904),  that  under  the  Bankrupt  Law  of  England,  the  Debtor 
is  not  only  deprived  of  the  possession,  administration  and  disposition  of  his  effects, 
but  the  absolute  property  in  them  is  transferred  to  the  Assignees.  Lord  Eldon, 
[365]  also  in  the  case  of  Benfield  v.  Solomons  (9  Ves.  83),  says  that  the  Bankrupt 
Laws  vest  in  the  Assignees  all  the  property  of  the  Bankrupt,  without  exception.  And 
in  the  important  case  of  The  Royal  Bank  of  Scotland  v.  Cuthhert  (1  Rose,  462),  it 
was  decided  by  the  Court  of  Session  in  Scotland,  that  a  Commission  of  Bankrupt 
vests  in  the  Assignees  under  it,  all  the  property  of  the  Bankrupt,  wherever  situate, 
precluding  Creditors  in  a  foreign  Country  from  attaching,  by  sequestration,  their 
Debtor's  property  remaining  or  situate  in  that  Country;  and  that  although  the 

(a)  This  Act  was  continued  by  2nd  and  3rd  Wm.  IV.,  c.  43,  to  March,  1836,  and 
after  being  amended  by  5th  Wm.  IV.,  c.  79,  was  further  continued  by  6th  and  7th 
Wm.  IV.,  c.  47,  to  1st  March,  1839,  and  from  thence  to  the  end  of  the  next  Session  of 
Parliament.     [See  now  Indian  Insolvent  Act,  1848  (11  and  12  Vict.  c.  21).] 
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Commiasion  may  not  in  itself  operate  upon  the  heritable  property  of  the  Bankrupt 
in  such  foreign  Country,  yet  it  imposes  on  him  a  legal  obligation  to  execute  the 
proper  conveyances,  and  do  all  necessary  acts  for  transferring  it  to  the  Assignees. 

The  second  point  we  have  to  contend  for  is,  that,  notwithstanding  the  real  estate 
in  Java  might  not  pass  to  the  Assignees  by  the  assignment,  yet  that  the  Orphan 
Chamber  were  not  justified  in  taking  it  in  execution  after  their  Agents  at  Calcutta 
had  proved  against  the  estate  of  Palmer  and  Go.  for  the  whole  amount  of  their 
debt,  and  had  received  dividends  on  the  amount  so  proved. 

The  aim  of  the  Legislature  in  all  the  Statutes  relating  to  bankruptcy  and  insol- 
vency is,  that  the  Creditors  should  have  an  equal  proportion  of  the  effects  of  the 
Bankrupt  or  Insolvent,  and  that  Creditors  of  every  degree  should  come  in  upon  equal 
terms.  If  a  Creditor  having  a  security,  seeks  to  prove  the  whole  amount  of  his 
debt  under  a  fiat  of  bankruptcy,  be  must  deliver  up  the  security  for  the  benefit  of  the 
general  Creditors ;  if  he  insists  upon  retaining  the  security,  he  can  only  prove  for 
the  balance  after  deducting  the  value  of  his  security.  [366]  In  the  present  case, 
the  Orphan  Chamber  at  Batavia — having  a  security  (that  is,  a  lien  or  right  of 
process)  against  the  estate  of  Palmer  in  the  Island  of  Java,  according  to  the  laws  of 
that  Country;  come  in,  under  the  Indian  Insolvent  Act,  and  prove  for  the  whole 
amount  of  their  debt,  without  deducting  the  amount  of  their  security — namely,  the 
value  of  that  estate,  which  they  intended  to  sequester,  and  to  appropriate  the  pro- 
ceeds for  their  own  exclusive  benefit.  Now,  we  contend,  that  the  Orphan  Chamber, 
when  they  proved  their  debt,  ought  to  have  deducted  the  value  of  the  estate,  on 
which  they  had  a  lien  by  the  laws  of  Java.  It  was  contrary  to  all  principles  of 
justice  in  the  administration  of  assets,  whether  in  equity  or  in  bankruptcy,  that 
they  should  be  allowed,  first  to  prove  and  receive  dividends  on  their  own  debt,  and 
then  proceed  on  their  security.  The  obligation  of  the  Creditor  to  deduct  the  value 
of  his  security  is  clearly  laid  down  in  the  case  of  Greenwood  v.  Taylor  (1  Buss,  and 
H.  185),  where  a  Mortgagee  petitioned  for  the  sale  of  his  security,  and  to  be  ad- 
mitted to  prove  the  full  amount  of  his  debt  in  a  suit  for  the  administration  of  assets ; 
but  the  Master  of  the  Rolls  (Sir  John  Leach)  held,  that  this  could  not  be  done,  saying, 
"  The  rule  in  bankruptcy  must  be  applied  here.  The  Mortgagee  cannot  be  permitted 
to  prove  for  the  full  amount  of  his  debt,  but  only  so  much  as  his  mortgaged  estate 
will  not  extend  to  pay.  This  rule  is  not  founded  upon  the  peculiar 
jurisdiction  in  bankruptcy,  but  rests  upon  the  general  principle  of  a  Court 
of  Equity  in  the  administration  of  assets."  It  has  been  thought  by  some  that 
this  decision  of  Sir  John  Leach  has  been  impugned  by  the  present  Chancellor  in 
Mason  v.  Blogg  (2  Myl.  and  C.  443),  which  was  a  motion  to  discharge  an  [367]  Order 
of  the  Vice-Chancellor ;  but  his  lordship's  judgment,  which  was  against  the  motion, 
proceeded  on  the  ground,  that  the  Order  merely  asserted  that  about  which  there 
could  be  no  doubt,  namely,  that  the  Vendor  had  a  lien,  and  that  he  was  a  specialty 
Creditor,  leaving  the  question  quite  open  as  to  how  his  rights  were  to  be  dealt  with. 
And  his  Lordship  expressly  said,  that  he  thought  the  matter  was  not  in  such  a  state 
as  to  call  for  an  opinion  upon  the  question  which  arose  in  Greenwood  v.  Taylor 
[1  Russ.  and  M.  185].  But  whether  the  principle  was  or  was  not  correctly  laid  down 
by  Sir  John  Leach,  in  regard  to  the  right  of  proof  in  a  Creditor's  suit  for  the  admini- 
stration of  assets,  is  perfectly  immaterial,  for  in  bankruptcy  there  can  be  no 
doubt  that  it  is  an  invariable  rule  that  a  Creditor,  having  a  security  upon  any 
portion  of  the  Bankrupt's  property  for  his  debt,  must  give  up  the  security,  if  he 
prove  for  his  whole  debt, — or  can  only  prove  for  the  balance  if  he  chooses  to  retain 
his  security.  There  is  a  great  distinction  between  a  case  of  this  kind,  and  where 
another  person  is  security  for  the  debt.  There  it  is  admitted  that  the  Creditor 
may  prove  and  recover  what  he  can  from  the  Surety ;  but  if  he  has  any  security  or 
lien  on  the  Bankrupt's  property,  he  must  deduct  the  amount  from  his  proof. 

There  is  another  mode  of  considering  this  question — namely,  that  the  Creditor 
having  proved  for  the  amount  of  his  debt  against  the  estate  of  Palmer  and  Co.,  made 
his  election  to  come  in  pari  passu  with  the  other  Creditors,  and  to  abandon  any 
right  of  action  he  might  have  against  Palmer  and  Co.,  or  their  estate ;  upon  the 
same  principle  as  where  a  Creditor  proves  his  debt  under  a  fiat  in  bankruptcy,  he  is 
deemed  by  law  to  have  made  his  election,  to  take  the  benefit  of  [368]  such  fiat,  with 
respect  to  the  debt  so  proved  (see  6th  Geo.  IV.,  c.  16,  s.  59).  And  even  where  a 
Creditor  has  two  distinct  demands  against  a  Bankrupt,  and  proves  only  for  one 
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of  them,  it  has  been  held,  that  he  thereby  relinquishes  a  pending  action  against  the 
Bankrupt  for  the  other.  Ex  parte  Dickson  (1  Rose,  98).  But  in  the  present  case^ 
the  Creditor,  after  proving  the  whole  amount  of  his  debt,  and  receiving  dividends 
on  the  whole,  brings  an  action  against  the  Insolvent  in  Java,  and  recovers  there  no 
less  than  three-fifths  of  the  amount  of  his  debt. 

The  principle  we  are  now  contending  for  has  been  recognized  and  acted  upon  in 
several  cases  by  Lord  Eldon.  In  the  case  of  Drewry  v.  Thacher  (3  Swanst.  544),  his 
Lordship  says,  "  It  is  fully  settled,  that  if  this  Court  once  takes  on  itself  the  admini- 
stration of  the  assets  of  a  Testator  or  Intestate,  a  Creditor  seeking,  and  not  having 
yet  obtained,  satisfaction  at  law,  shall  not  be  suffered  to  proceed  there;  it  being 
impossible,  while  the  decree  is  considered  as  a  proceeding  for  the  benefit  of  all  the 
Creditors,  to  permit  some  of  them  to  proceed  elsewhere."  So  in  the  case  of  Perry 
V.  Barker  (8  Ves.  527),  where  a  Mortgagee  had  foreclosed  and  sold  the  mortgaged 
estate.  Lord  Eldon  granted  an  injunction  to  restrain  him  from  recovering  the 
difference  at  law,  which  decision  was  afterwards  confirmed  on  re-hearing  before 
Lord  Erskine  (13  Ves.  198).  According  to  these  decisions,  it  is  clear,  therefore, 
that  a  Creditor,  after  taking  the  benefit  of  a  decree  for  a  foreclosure,  or  for  the 
administration  of  assets,  is  not  permitted  to  sue  his  Debtor  at  law. 

If  the  property  in  Java  had  been  personal  property,  and  the  Orphan  Chamber 
had  been  within  the  juri8-[369]-diction  of  the  Supreme  Court,  it  is  clear,  from  the 
doctrine  laid  down  in  SiU  v.  Wortewiek  (1  H.  Bla.  665),  Hunter  v.  PotU  (4  T.R.  182), 
and  Philips  v.  Hvnter  (2  H.  Bla.  402),  that  they  could  have  been  compelled  to  refund 
the  proceeds  arising  from  the  sale  of  that  property.  In  the  present  case,  however, 
it  is  admitted  that  the  property  being  real  property,  must  be  governed  by  the  lea 
loci  rei  sitae;  and  that  if  the  Creditor  has  duly  obtained  possession  of  that*property 
in  an  adverse  suit,  according  to  the  law  of  the  foreign  Country,  he  cannot  be  called 
upon  to  refund  the  proceeds,  which  he  has  by  his  diligence  acquired.  But  what  we 
contend  for  is,  that  he  shall  not  be  permitted,  after  thus  helping  himself  to  the 
greatest  portion  of  his  debt,  to  take  the  benefit  of  his  proof  against  the  estate  of 
Palmer  and  Co.,  and  receive  dividends  upon  his  whole  debt.  The  learned  Chief 
Justice  of  the  Supreme  Court  appears  in  his  judgment  to  have  been  strongly  in- 
fluenced by  a  dictum  of  Lord  Loughborough  in  SiU  v.  Worsettnck  (1  H.  Bla.  693), 
where  his  Lordship  said,  "  It  by  no  means  follows,  that  a  Commission  of  Bankruptcy 
has  an  operation  in  another  Country  against  the  laws  of  that  Country.  I  do  not 
wish  it  to  be  understood,  that  it  follows,  as  a  consequence  from  the  opinion  I  am 
now  giving  (I  rather  think  the  contrary  would  be  the  consequence  of  the  reasoning 
I  am  now  using),  that  a  Creditor  in  that  Country,  not  subject  to  the  Bankrupt 
Laws,  nor  affected  by  them,  obtaining  payment  of  his  debt,  and  afterwards  coming 
over  to  this  Country,  would  be  liable  to  refund  that  debt.  If  he  had  recovered  it  in 
an  adverse  suit  with  the  Assignees,  he  would  clearly  not  be  liable."  In  the  present 
case,  however,  the  Bill  was  filed  by  the  Appellant,  not  to  [370]  compel  the  Creditor 
to  refund  any  ptortion  of  his  debt,  but  the  dividends  upon  that  debt,  which,  after 
receiving  the  greatest  portion  of  his  debt,  he  ought  not  in  conscience  and  equity 
to  be  permitted  to  retain.  There  is  a  much  stronger  dietv/m  of  Lord  Chief  Justice 
Eyre,  in  Philips  v.  Hunter  (2  H.  Bla.  413),  that  makes  in  favour  of  the  claim  of  the 
Appellants ;  and  it  is  of  the  greater  weight,  because  that  eminent  Judge  differed  with 
the  other  Judges  upon  the  main  question  in  that  case.  His  Lordship  there  said, 
"  If  a  man  use  legal  diligence  in  a  foreign  Country,  and  obtains  a  preference,  it 
cannot  be  helped,  but  if  he  afterwards  comes  here  for  a  dividend,  he  shall  first 
refund  what  he  has  so  acquired  by  his  lawful  diligence,  and  come  in  equally  with  the 
rest  of  the  Creditors,  or  not  come  in  at  all.  This  is  the  only  fair  and  practicable 
coercion  that  can  be  used  towards  Creditors  abroad."  The  consequence  of  this 
reasoning  is  plain,  as  applied  to  the  present  case,  if  the  Orphan  Chamber  choose  to 
come  in  under  the  insolvency  of  Palmer  and  Co.,  and  insist  upon  retaining  the 
dividends  they  have  received,  they  ought  to  refund  what  they  have  acquired  by 
their  legal  diligence  in  Java :  if  they  refuse  to  do  this,  they  ought  to  be  compelled 
to  refund  the  dividends,  because  they  ought'  not  to  have  been  permitted  to  come  in 
at  all  under  Palmer  and  Co.'s  insolvency.  The  judgment  of  Lord  Eldon,  also,  in 
the  case  of  Selkrig  ▼.  Davit  (2  Rose,  318,  S.C.  2  Dow.  231),  is  in  entire  accordance 
with  the  principle  thus  laid  down  by  Lord  Chief  Justice  Eyre.    His  Lordship  says, 
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"  It  has  been  decided,  that  a  person  cannot  come  in  under  an  English  Commission, 
-without  bringing  into  the  common  fund  what  he  has  received  abroad.  The  reason 
of  that  cannot  be  merely  that  all  the  Creditors  [371]  under  the  Commission  are  to 
be  put  on  an  equal  footing.  If  he  has  got  property  (which  did  not  pass  under  the 
Commission)  before  he  came  in,  whatever  Chancellors  may  have  said  on  the  subject, 
they  had  no  more  right  to  call  into  the  common  fund  that  which  he  had  got  by  law, 
and  which  was  kept  out  of  the  common  fund,  than  any  other  part  of  his  property, 
it  could  only  be,  therefore,  because  the  law  did  not  pass  the  property  of  the  individual 
coming  within  your  jurisdiction,  that  you  say  to  him  if  you  claim  anything  under 
this  Commission  you  shall  not  hold  in  your  hands  the  property  which  you  have  got 
by  force  of  the  law  of  another  Country.  If  a  man  choose  to  say,  I  will  not  bring 
into  the  common  fund  that  sum  which  I  have  received,  then  let  him  retire."  If 
the  Orphan  Chamber,  therefore,  had  got  the  property  at  Java  before  they  came  in 
under  Palmer  and  Co.'s  insolvency,  they  could  not  of  course  be  compelled  to  refund 
what  they  had  so  got  by  law;  but  as  they  got  it  after  they  had  so  come  in,  it  would 
seem  to  follow,  from  this  reasoning  of  Lord  Eldon,  that  if  they  claim  anything  under 
Palmer  and  Co.'s  insolvency,  they  ought  not  to  hold  in  their  hands  the  property  which 
they  have  got  by  force  of  the  law  of  another  Country. 

But  the  Bill,  in  the  present  case,  does  not  pray  that  the  Respondents  may  refund 

the  proceeds  of  the  property  at  Java,  but  merely  the  dividends  which  they  have 

received  on  proof  of  their  own  debt;  and  this  brings  us  to  the  third  proposition, 

namely,  that  the  Respondent  is  bound,  as  the  Executor  of  Gavorke  Manuk,  and  the 

Agent  of  the  Orphan  Chamber,  to  refund  the  dividends  which  he  had  so  received, 

and  that  a  Bill  in  equity  is  the  proper  proceeding  for  that  purpose.     It  is  quite 

dear  from  the  authorities  already  [372]  cited,  that  if  the  Orphan  Chamber  insist 

on  the  retention  of  the  property  which  they  have  acquired  by  their  legal  diligence  in 

Java,  they  are  bound  to  retire  from  any  claim  to  a  distributive  share  under  Palmer 

and  Co.'s  insolvency;  and  if  they  are  bound  to  retire  from  any  such  distributive 

share,  it  follows,  that  they  ought  to  refund  any  dividends  which  they  have  received 

on  account  of  such  distributive  share.    That  they  are  not  entitled  to  these  dividends 

is   plain,  from  what  Lord   Hardwicke  said  in  a  case  in  Wilson's   Bankruptcy  (see 

Waring  v.  Knight,  1  Cooke's  Bank.  Law,  300),  where  an  application  was  made  to 

stay  proceedings  against  the  Bankrupt's  property  in  Scotland,  which,  although 

Lord  Hardwicke  said  could  not  be  done,  yet  he  added,  that  if  the  effects  there  were 

not  sufficient  to  satisfy  the  party's  debt,  and  he  applied  for  a  dividend  under  a 

Conunission  here,  in  that  case  he  would  postpone  him  till  the  rest  of  the  Creditors 

were  paid  in  the  same  proportions  as  he  had  received.    If  it  is  contrary  to  equity, 

that  the  Orphan  Chamber  should  retain  the  dividends  upon  their  whole  debt,  after 

paying  themselves  the  greatest  portion  of  that  debt,  by  their  seizure  of  the  Insolvents 

property  in  Java,  it  seems  to  be  a  necessary  consequence  of  that  proposition,  that  a 

Court  of  Elquity  wiU  compel  them  to  refund  such  dividends,  upon  the  same  principle 

as  it  compels  one  of  several  Legatees,  who  has  been  paid  his  legacy  in  full,  and  the 

assets  prove  afterwards  deficient,  to  refund  what  he  has  so  received,  and  to  come 

*n  pari  pastu  with  the  other  Legatees  (Anon.  1  P.  Wms.  495 ;  Edwardt  v.  Freeman, 

2  P.  Wms.  447 ;  Orr  v.  Kami,  2  Ves.  194).    So  if  there  be  a  deficiency  to  pay  the  debts 

of  a  Testator,  a  Legatee,  who  has  received  his  legacy,  is,  in  all  cases,  [373]  liable 

to  refund  to  Creditors  (Noel  v.  Robinson,  1  Vem.  94,  460 ;  Hodges  v.  Waddington, 

2  Ventr.  360;  Davis  v.  Davis,  Dick.  32;  Hardivicke  v.  Mynd,  Anstr.  113;  Newman 

V.  Burton,  2  Vem.  205).    In  bankruptcy,  also,  the  same  principle  applies ;  for  where 

a  Creditor,  proving  his  debt  under  a  Commission,  had  been  paid  a  dividend  upon 

the  amount  of  his  proof  under  an  Order  of  the  Lord  Chancellor,  obtained  by  him 

for  that  purpose,  and  it  turned  out  afterwards  that  he  was  not  entitled  to  retain  the 

dividends  upon  the  whole  amount  of  his  proof.  Lord  Eldon  said,  upon  a  petition  of 

the  Assignees,  praying  that  the  Creditors  might  be  ordered  to  refund ;  that  there 

could  be  no  doubt  of  the  authority  of  the  Court  to  recall  the  dividends,  and  that 

the  practice  had  been  long  established.     Ex  parte  Burn  (2  Rose,  65).    So,  where  a 

proof  was  ordered  to  be  expunged,  but,  before  the  Order  was  made,  the  Creditor 

had  received  dividends  upon  the  proof,  an  Order  was  made  by  Lord  Eldon,  that  he 

should  refund  the  dividends  to  the  Assignees,  upon  a  petition  presented  by  them 

for  that  purpose.    Bx  parte  Dewdney  (2  Rose,  59,  note). 
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The  fourth  proposition  we  contend  for  is,  that  the  Appellants  were  entitled  to 
an  injunction,  restraining  the  Respondent  from  receiving  any  future  dividends 
from  the  estate  of  Palmer  and  Co.,  until  all  the  other  Creditors  of  that  Firm  were 
put  upon  an  equal  footing  with  the  Orphan  Chamber,  in  respect  of  the  proceeds 
received  by  them  from  the  sale  of  the  estate  at  Java,  or  by  their  proceedings  at 
Bencoolen.  The  learned  Chief  Justice  of  the  Supreme  Court  at  Calcutta,  in  deciding 
against  the  species  of  relief  prayed  by  the  Bill,  observed,  that  no  mention  was  made 
in  the  Bill  for  any  further  dividends  being  likely  to  arise,  but  [374]  that  the  relief, 
which  the  Complainants  asked  by  injunction,  was  founded  entirely  on  the  assump- 
tion, that  the  dividends  were  improperly  paid,  and  ought  to  be  refunded.  But,  we 
submit,  that  the  very  statement  in  the  Bill,  that  there  were  outstanding  debts  owing 
to  the  estate  of  Palmer  and  Co.  at  Bencoolen,  sufficiently  shows  that  there  is  a 
fund  out  of  which  further  dividends  might  be  likely,  to  arise.  At  any  rate,  the 
Appellants  were  entitled  to  an  injunction  to  restrain  the  proceedings  against  the 
Bencoolen  Debtors,  or  to  restrain  the  Respondents  from  receiving  any  further 
dividends  until  those  proceedings  were  abandoned,  and  this,  under  the  prayer  of 
the  Bill  for  general  relief.  It  has  been  already  shown,  that  when  a  Creditor  has 
come  in  under  a  Commission  of  Bankrupt,  he  cannot  afterwards  sue  the  Bankrupt 
at  law;  for  having  deliberately  made  his  election  to  take  the  benefit  of  the  Com- 
mission, he  will  be  restrained  from  prosecuting  an  action  against  the  Bankrupt  for 
recovery  of  the  same  debt.  Upon  the  same  principle,  it  has  been  determined  that 
after  a  Plaintiff  has  obtained  a  decree  for  an  account  against  a  party  in  a  Court  of 
Equity,  he  will  be  restrained  from  proceeding  at  law  against  the  Defendant,  pending 
the  suit  in  Equity.  Mocher  v.  Reed  (1  Ball,  and  B.  318);  Wilson  v.  Wetherhead 
(2  Meriv.  406).  So  in  the  case  of  Booth  v.  Leyeester  (1  Keen,  579),  where  a  Plain- 
tiff had  instituted  a  suit  in  the  Court  of  Chancery  in  England,  in  which  that  Court 
had  pronounced  a  decree  refusing  the  relief  sought  by  the  Plaintiff,  and  he  after- 
wards commenced  a  suit  in  the  Court  of  Chancery  in  Ireland,  in  which  the  subject 
matter  was  the  same,  the  English  Court  of  Chancery  granted  an  injunction  to 
restrain  the  Plaintiff  from  proceeding  [376]  further  in  the  Irish  Court.  It  appears 
from  these  cases,  therefore,  that  a  party  will  be  restrained  from  proceeding  against 
another  in  a  foreign  Country,  for  the  same  cause  of  suit,  for  which  it  has  instituted 
proceedings  against  him  in  this  Country ;  and  the  same  principle  applies  to  a  party 
who  has  proved  his  debt,  and  has  taken  t^e  benefit  of  the  English  Bankrupt  or  In- 
solvent Law. 

The  Respondent  alleges,  that  the  Appellants  have  not  shown,  by  the  statements 
in  their  Bill,  that  they  are  entitled  to  any  equitable  relief.  Now,  what  the  Bill  shows 
is  this,  that  the  Orphan  Chamber,  after  proving  their  debt  against  Palmer  and 
Co.'s  estate,  and  receiving  dividends  on  the  whole  amount  rateably  with  the  other 
Creditors  of  the  Insolvents,  got  possession  of  the  estate  in  Java,  by  which  alone  they 
realize  three-fifths  of  their  whole  debt,  and  obtain  more  than  three  times  as  much 
as  any  of  the  other  Creditors.  Whether  such  proceedings  are  accordant  with  prin- 
ciples of  equity,  is  now  for  the  Court  to  determine.  Lord  Coke,  in  his  definition  of 
equity,  says,  "  ^quitas  est  quasi  jEqualitas  " ;  but  the  Respondents,  in  this  case, 
would  contend  that  the  greatest  equity  is  the  grossest  in  equality.  The  learned  Chief 
Justice  of  the  Supreme  Court,  in  the  course  of  his  judgment  on  the  hearing  of  the 
demurrer,  acknowledges  more  than  once,  "  that  the  case  was  attended  with  great 
doubt  and  difficulty,"  and,  we  submit,  that  when  a  Court  of  Equity  entertains  any 
doubt  in  regard  to  the  law  applicable  to  a  case,  it  should  lean  to  that  decision  which 
is  most  consonant  to  principles  of  justice  and  equity.  There  can  be  no  doubt,  as 
the  Chief  Justice  himself  admits,  that  the  great  principle  of  the  Bankrupt  Laws, 
which  is  justice  founded  on  equality,  would  be  grossly  violated  in  this  [3?76]  par- 
ticular instance,  if  a  Creditor,  after  coming  in  pari  passu  with  the  other  Creditors 
of  the  Insolvents,  were  permitted  to  retain  the  dividends  on  his  whole  debt,  besides 
recovering  three-fifths  of  the  debt  by  proceeding  against  the  property  of  the  Insolvents 
in  a  foreign  Country.  The  dictum  of  Lord  Loughborough  in  SiJl  v.  Worsewick  (1 
H.  Bla.  693),  which  weighed  so  much  on  the  mind  of  the  Chief  Justice  in  deciding 
this  question,  merely  applies  to  the  liability  of  a  foreign  Creditor  to  refund  what  he 
has  acquired  by  his  legal  diligence  in  the  foreign  Country,  and  is  in  no  way  appli- 
cable to  the  present  case.    The  Plaintiffs  here  do  not  require  the  Creditor  to  refund 
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the  fruits  of  his  judgment  in  the  Island  of  Java ;  but  they  say,  that  it  is  contrary  to 
equity,  and  inconsistent  with  every  notion  of  justice,  that  he  should  be  permitted  to 
r^in  the  dividends  received  by  him  on  the  whole  amount  of  his  debt,  which  he 
was  only  allowed  to  prove,  on  the  faith  of  an  implied  agreement  to  come  in  equally 
with  the  other  Creditors  of  the  Insolvents.  It  is  true  that  this  point  does  not  alto- 
gether escape  the  attention  of  the  learned  Chief  Justice,  for  he  says,  "  Can  the 
recovery  of  this  judgment  by  the  foreign  Creditor  give  to  the  Assignees  equitable 
grounds  for  applying  to  a  Court  of  Equity  to  oblige  the  Creditor  to  refund  dividends, 
to  which,  at  the  time  he  received  them,  he  was  clearly  entitled? "  Now,  supposing 
that  the  foreign  Creditor  had,  instead  of  three-fifths,  received  the  whole  of  his 
debt  by  his  proceedings  in  the  Courts  at  Java,  can  it  be  doubted  for  a  moment  that 
he  would  in  that  case  be  compelled  to  refund  the  dividends  which  he  had  previously 
received,  notwithstanding,  at  the  time  he  received  them,  [377]  he  might  have  been 
fairly  entitled  to  them)  In  the  case  already  cited,  of  Ex  parte  Bum  (2  Rose,  55),  the 
Creditor,  at  the  time  he  received  the  dividends,  was  fairly  entitled  to  them,  under 
an  Order  of  the  Lord  Chancellor,  but  it  was  no  reason,  because  he  was  at  the  time 
entitled  to  receive  them,  that  he  was  afterwards  entitled  to  retain  them,  when  sub- 
aequent  events,  in  which  the  Creditor  was  an  acting  party,  rendered  the  retention  of 
tiiem  inequitable  and  unjust. 

On  the  various  grounds  we  have  mentioned,  therefore,  and  more  especially  on 
the  ground  of  proof  being  considered  an  election  to  come  in  equally  with  the  other 
Creditors  under  a  Commission,  and  an  abandonment  of  all  right  to  sue  the  Bankrupt 
at  law  for  the  same  debt,  we  submit  tha(  the  Appellants,  the  Plaintiffs  in  the  Court 
below,  were  clearly  entitled  to  an  Order  on  the  Respondent  to  refund  the  dividends 
which  he  had  received  as  the  representative  of  the  Orphan  Chamber,  and  to  restrain 
him  from  receiving  any  further  dividends  until  all  the  Creditors  of  Palmer  and  Co. 
should  have  received  dividends  sufficient  to  put  them  on  an  equal  footing  with  the 
Orphan  Chamber. 

Mr.  Pemberton,  Q.C.,  Mr.  G.  Richards,  Q.C.,  and  Mr.  Coleridge,  for  the  Respond- 
ent.— The  Appellants  are  not  entitled  to  any  relief  by  Bill  on  the  equity  side  of 
the  Supreme  Court,  but  ought  to  have  proceeded,  by  petition,  in  the  matter  of 
Palmer  and  Co.'s  insolvency.  There  is  no  case  to  be  found  in  the  Books  where 
dividends  have  ever  been  ordered  to  be  refunded  to  Assignees  in  a  proceeding  by 
[378]  Bill.  It  has  been  contended  on  the  other  side,  that  the  Appellants  were  entitled 
to  an  Order  of  the  Supreme  Court  to  restrain  the  Respondent,  or  the  Orphan 
Chamber,  from  proceeding  against  the  Debtors  to  the  estate  of  Palmer  and  Co.  at 
Bencoolen,  and  that  this  Order  could  have  been  made  under  the  prayer  for  general 
relief.  But  as  no  part  of  the  prayer  of  the  Bill  is  to  restrain  proceedings  against 
the  Debtors  at  Bencoolen,  no  specific  relief  of  this  description  could  be  obtained 
under  the  prayer  for  general  relief,  unless  the  particular  relief  sought  was  applicable 
to  the  allegations  in  the  BiU.  Now,  there  is  no  allegation  in  the  Bill  which  would 
justify  an  Order  for  an  injunction  to  restrain  the  Orphan  Chamber  from  proceeding 
gainst  the  Debtors  in  Bencoolen,  and,  moreover,  such  an  Order  could  not  be  made, 
because  the  Orphan  Chamber  was  not  a  party  to  the  suit,  nor  subject  to  the  juris- 
diction of  the  Supreme  Court. 

But  as  to  the  main  question,  whether  the  Orphan  Chamber  were  justified  in  pro- 
ceeding against  the  estate  of  Palmer  in  the  Island  of  Java,  to  recover  a  portion  of 
their  debt,  it  is  clear,  that  the  estate  there  did  not  pass  by  the  assignment  to  the 
Assignees  of  Palmer  and  Co.,  for  on  that  question  a  Court  of  competent  jurisdiction 
hag  decided  in  the  negative.  Neither  the  Bankrupt  Law  of  England,  nor  the  Insolvent 
Law  as  administered  at  Calcutta,  can  control  the  law  of  an  independent  Foreign 
State.  In  i^tU  v.  Worsewick  (1  H.  Bla.  693),  Lord  Loughborough  expressly  says, 
"  It  by  no  means  follows  that  a  Commission  of  Bankrupt  has  an  operation  in  another 
Coimtry  against  the  law  of  that  Country,"  or  "that  a  Creditor  in  that  Country, 
not  subject  to  the  [379]  Bankrupt  Laws,  nor  affected  by  them,  obtaining  payment  of 
his  debt,  and  afterwards  coming  over  to  this  Country,  would  be  liable  to  refund  that 
debt.  If  he  had  recovered  it  in  an  adverse  suit  with  the  Assignees,  he  would  clearly 
not  be  liable."  Now,  in  the  present  case,  the  property  was  recovered  in  an  adverse 
suit  with  the  Assignees,  for  they  contested  the  right  of  the  Orphan  Chamber  in  the 
Courts  at  Java,  and  were  unable  to  defeat  their  claim.     But  in  no  case  where  a  party 
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has  recovered  a  debt  in  a  Court  of  competent  jurisdiction  by  due  process  of  law, 
can  he  be  compelled  to  refund  the  money  so  recovered,  because  another  party  might 
have  successfully  resisted  his  claim.  For  suppose  a  man,  after  becoming  a  Bankrupt 
and  obtaining  his  certificate,  is  sued  by  a  Creditor  for  the  amount  of  his  debt,  and 
neglects  to  plead  his  certificate,  could  the  Creditor  be  compelled  to  refund  the  money 
he  had  thus  recovered  in  the  action?  The  observations  of  Lord  Eldon  in  Selkrig 
V.  Davit  (2  Rose,  318),  which  has  been  so  strongly  relied  on  by  the  other  side,  make 
much  more  in  favour  of  our  case  than  theirs.  His  Lordship  there  says,  "  If  the 
Creditor  of  a  Bankrupt  has  got  property  (which  did  not  pass  under  the  commission) 
before  he  came  in,  whatever  Chancellors  might  have  said  on  the  subject,  they  had 
no  more  right  to  call  into  the  common  fund  that  which  is  got  by  law,  and  which  was 
kept  out  of  the  common  fund,  than  any  other  part  of  his  property."  [Mr.  Justice 
Bosanquet:  In  the  case  put  by  Lord  Eldon,  the  Creditor  had  received  the  proceeds 
of  the  estate  in  the  foreign  Country,  before  he  came  in  under  the  Commission.]  In 
the  present  case  it  is  clear,  that  by  the  law  of  Java,  the  real  estate  of  the  Insolvents 
did  not  pass  to  the  A8sig-[380]-nee8,  and  in  Selkrig  v.  Davig  (2  Rose,  98),  Lord 
Eldon  expressly  says  "  that,  according  to  the  English  law,  there  is  no  authority  to 
compel  a  Bankrupt  to  convey  the  real  estate  "  belonging  to  him  in  a  foreign 
Country,  and  that  the  only  mode  of  getting  at  the  real  property  of  a  Bankrupt  in 
Scotland  "  was,  for  the  Creditors  to  assign  their  debts  to  some  individuals  who 
proceeded  against  the  heritable  property,  according  to  the  Scotch  law,  or  to  with- 
hold the  certificate  till  the  Bankrupt  consented  to  convey."  Now,  here  we  have 
obtained,  by  our  legal  diligence,  what  the'Assignees  could  never  have  obtained  by 
the  law  of  Java,  which  it  must  be  taken  for  granted,  prevented  the  Bankrupt's  pro- 
perty in  that  Island  from  passing  to  them  by  the  assignment.  [Mr.  Baron  Parke : 
The  Appellants  ought  certainly  to  have  stated  in  their  Bill,  that  by  the  law  of 
Java  they  could  not  have  recovered  the  property  belonging  to  the  Insolvents  in  that 
Country,  if  the  Orphan  Chamber  had  not  adopted  proceedings  for  that  purpose.] 
In  Hunter  v.  Pottt  (4  T.R.  192),  it  is  admitted  by  Lord  Kenyon,  in  delivering  his 
judgment  in  that  case,  that  the  property  of  a  Bankrupt,  in  a  foreign  Country,  does 
not  pass  to  his  Assignees,  if  there  is  some  positive  law  of  that  Country  to  prevent 
it;  and  he  also  adds,  that  if  there  be  a  law  of  that  Country  directing  a  particular 
mode  of  conveyance,  that  mode  must  be  adopted.  It  is  well  known,  that  the 
American  Courts  permit  a  Creditor  to  take  the  property  of  his  Debtor  in  that 
Country,  notwithstanding  our  Bankrupt  law.  And  even  if  the  property  is  situate 
in  our  own  Colonies,  it  was  decided  in  Buckwood  v.  Miller  (3  Meriv.  279),  that  where 
a  Creditor  of  two  persons  in  the  West  Indies  had  attached  joint  property  there,  the 
Assignees  of  one  partner  resident  and  be-[381]-come  Bankrupt  in  England,  were 
entitled  only  to  the  surplus  in  his  hands,  after  satisfaction  of  his  joint  debts. 

It  has  been  urged,  on  the  part  of  the  Appellants,  that  the  Respondent  is  bound, 
in  equity  and  conscience,  to  refund  the  dividends  he  has  received,  after  the  Orphan 
Chamber  has  recovered  a  portion  of  their  debt  by  their  proceedings  in  Java.  But 
is  there  anything  inequitable  and  contrary  to  conscience,  that  a  Creditor  should, 
by  legal  process,  be  able  to  recover  the  whole  of  his  debt?  If  the  Assignees  have  any 
equity  in  this  case  against  the  Respondent,  it  must  have  existed  at  the  time  the 
proof  was  tendered  by  him  under  the  insolvency  of  Palmer  and  Co.  The  equity 
ought  to  be  contemporaneous  with  the  proof,  or  the  receipt  of  the  dividends.  Now, 
what  equity  had  the  Assignees  in  this  case  on  either  of  those  periods?  The  Orphan 
Chamber  had  not,  either  at  the  time  of  the  proof  or  the  receipt  of  the  dividends, 
received  one  farthing  from  any  other  source,  in  reduction  of  their  debt,  and  it  was 
quite  uncertain  whether  they  ever  would.  But  even  granting  that  their  right  of 
any  future  proceeding  against  the  estate  in  Java  was  to  be  considered  in  the  nature 
of  a  present  security  then  held  by  them,  we  say,  that  the  security  would  only  amount 
to  a  separate  security  of  one  partner  for  a  joint  debt,  for  the  estate  in  Java  did  not 
belong  to  the  firm  of  Palmer  and  Co.,  but  to  John  Palmer  alone.  Cannot  a  joint 
Creditor,  therefore,  holding  the  separate  security  of  an  individual  partner  of  a 
Firm,  prove  the  whole  amount  of  his  joint  debt,  and  proceed  afterwards  against 
the  separate  partner?  The  decision  in  Ex  parte  Peatock  (2  G.  and  J.  27),  dearly 
shows  that  the  Creditor  is  [382]  entitled  to  do  so.  It  is  quite  clear  in  this  case,  that 
the  property  in  Java  did  not  form  part  of  the  general  property  belonging  to  Palmer 
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and  Co. ;  for  the  allegation  in  the  Bill  is,  that  the  property  was  held  by  John  Palmer 
in  his  sole  name,  for  the  joint  benefit  of  the  two  Firms  of  Palmer  and  Co.  and 
Cockerell  and  Co.,  in  equal  shares.  Then  with  respect  to  that  portion  of  the  proceeds 
arising  from  the  sale  of  this  property,  which  would  have  belonged  to  Cockerell  and 
Co.,  how  could  that  have  formed  part  of  the  estate  of  Palmer  and  Co.t  Taking  it 
either  way,  whether  as  the  joint  property  of  Palmer  and  Co.  and  Cockerell  and  Co., 
or  as  the  separate  property  of  John  Palmer,  it  would  in  neither  case  be  the  property 
of  the  Assignees.  And  if  the  allegation  in  the  Bill  is  correct,  that  this  plantation  or 
estate  was  purchased  and  carried  on  for  account,  and  with  the  joint  funds,  of  the 
two  several  Firms  of  Palmer  and  Co.  and  Cockerell  and  Co.,  the  Assignees  could  not 
claim  any  portion  of  this  property  until  an  account  was  taken  of  the  dealings  of 
these  two  Firms,  and  it  was  ascertained  what  balance  was  due  from  one  to  the  other. 
For  these  reasons,  we  submit,  that  the  judgment  of  the  Supreme  Court  was  right, 
and  ought  to  be  affirmed. 

Mr.  Wigram,  in  reply. — With  respect  to  the  objection  that  has  been  now,  for  the 
first  time,  raised  by  the  Respondent,  that  the  Appellants  ought  to  have  proceeded 
by  petition,  and  not  by  Bill,  the  answer  is,  that  tixe  proceeding  in  Java  was  not  a 
proceeding  in  the  Insolvent  Court,  and,  therefore,  the  proper  remedy  was  by  Bill, 
and  not  by  petition.  But  this  objection  was  not  included  in  one  of  the  causes  of 
demurirer  to  the  Plaintiff's  Bill,  nor  [883]  was  the  point  ever  raised  in  argument  in 
the  Court  below.  As  it  was  not  taken  then,  it  is  clear,  therefore,  that  it  was  not  the 
practice  of  the  Court  to  proceed  by  petition.  In  regard  to  the  observation  of  one 
of  their  Lordships,  that  the  Bill  is  defective  in  not  stating  that  the  Assignees  could 
have  recovered  the  property  in  Java,  if  the  Orphan  Chamber  had  not  interposed,  it 
is  expressly  alleged  in  the  Bill,  that  the  Assignees,  after  the  insolvency  of  Palmer 
and  Co.,  duly  instructed  the  Firm  of  Maclaire  and  Co.,  as  their  Agents  at  Batavia, 
to  take  possession  of  the  plantation  and  estate  in  Java  and  of  the  interest  of  Palmer 
and  Go.  therein,  and  to  dispose  of  and  realize  the  same  for  the  benefit  of  the 
Creditors  of  the  insolvent  Firm,  and  to  remit  the  proceeds  thereof  to  the  Assignees, 
for  distribution  amongst  the  Creditors  at  large  in  due  course,  and  that  they  were 
prevented  from  doing  this  by  the  proceedings  of  the  Orphan  Chamber.  This,  it 
is  submitted,  amounts  to  an  allegation  that  the  property  could  have  been  recovered 
by  the  Assignees  for  the  benefit  of  the  general  Creditors,  if  the  Orphan  Chamber  had 
not  interfered.  If  this  property,  therefore,  might  have  been  recovered  by  the 
Assignees,  but  for  the  proceedings  of  the  Orphan  Chamber,  who  had,  by  their  previous 
proof  against  Palmer  and  Co.'s  estate,  for  their  whole  debt,  agreed  to  come  in  pari 
passu  with  the  other  Creditors,  the  Assignees  are  entitled-  to  have  the  dividends 
returned  to  them,  which  were  only  paid  to  the  Orphan  Chamber  on  the  faith  of 
that  agreement.  As  to  the  objection  to  the  stay  of  any  further  dividends,  that  no 
mention  is  made  in  the  Bill  of  any  further  dividends  being  likely  to  arise,  it  is 
perfectly  clear,  that  there  are  assets  in  Bencoolen  to  which  the  Assignees  are  entitled, 
and  which,  therefore,  remain  to  be  divided  [384]  amongst  the  Creditors.  And 
there  is  as  little  doubt,  that  the  Assignees  might  impound  any  further  dividends, 
payable  to  the  Orphan  Chamber  on  their  proof,  until  they  abandoned  their  pro- 
ceedings against  the  Bencoolen  Debtors.  But  it  is  submitted,  that  the  Assignees 
are,  under  all  the  circumstances,  fully  entitled  to  an  Order  on  the  Respondent, 
to  refund  the  former  dividends,  as  well  as  an  injunction  to  restrain  him  from 
receiving  any  further  dividends,  and  that  the  judgment  of  the  Supreme  Court  must 
be  reversed. 

Mr.  Baron  Parke  (Feb.  24,  1840). — This  is  an  appeal  from  an  Order  of  the 
Supreme  Court  at  Calcutta,  on  the  Equity  side  of  that  Court,  allowing  a  demurrer 
and  dismissing  a  BilL 

The  facts  stated  in  the  Bill,  and  admitted  by  the  demurrer,  are  shortly  these:  — 
The  Appellants,  the  Plaintiffs  below,  are  the  Assignees,  under  the  Indian  In- 
solvent Act,  of  Palmer  and  Co.,  who  were  indebted,  at  the  time  of  their  insolvency, 
to  the  estate  of  a  deceased  Armenian  merchant,  Gavorke  Manuk,  domiciled  at 
Batavia,  in  the  sum  of  Rs.  252,466.  The  Respondent  was,  at  the  time  of  the  filing 
of  the  Bill,  tiie  representative  of  the  deceased  in  Bengal :  other  representatives  had 
been  appointed  before,  and  been  removed.    In  Batavia  his  representatives  were  the 
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Orphan  Chamber,  who,  after  the  insolvency,  proceeded  in  the  Court  at  Batayia  to 
recover  satisfaction  from  a  real  estate  in  Java,  the  joint  property  of  Palmer  and  Co. 
and  Cockerell  and  Co.,  but  held  in  the  individual  name  of  Palmer.  The  Assignees 
of  Palmer  and  Co.  in  vain  interposed :  their  claim  was  disallowed  by  the  Colonial 
Court  and  the  Court  of  appeal  in  Europe,  and  the  Orphan  Cham-[386]-ber  ultimately 
recovered  Rs.  160,134,  a  sum  greatly  exceeding  the  amount  of  all  the  dividends 
declared  at  the  time  the  Bill  was  filed  on  the  debt  of  Rs.  252,466,  or  likely  to  be 
declared  thereon.  In  the  meantime,  and  before  the  process  against  the  real  estate 
in  Java,  the  Bengal  representatives  of  the  deceased  received  at  different  times  from 
the  Assignees  of  the  insolvent  estate,  dividends  amounting  to  Rs.  71,793  on  the  whole 
debt,  llie  Orphan  Chamber  had  also  caused  process  to  be  served  on  Debtors  of  the 
Firm  domiciled  at  Bencoolen  in  the  Island  of  Sumatra,  and  were  endeavouring  to 
enforce  the  sentence  which  they  had  obtained  at  the  Court  at  Batavia  against  those 
Debtors.  And  the  prayer  of  the  Bill  was,  that  the  Defendant,  the  now  Respondent, 
might  be  decreed  to  refund  to  the  Plainti&s  all  the  dividends  received  by  him,  or 
the  preceding  representatives  of  the  deceased  Creditor  in  Bengal,  with  interest, 
and  that  the  Defendant  might  be  restrained  by  injunction  from  suing  for,  demanding, 
or  recovering  any  future  dividends,  from  the  estate  of  Palmer  and  Co.,  in  respect 
of  the  debt  due  to  the  deceased's  estate,  until  all  the  other  Creditors  of  the  insolvent 
firm  should  have  received  dividends  on  their  respective  debts,  proportionate  to, 
and  in  the  like  ratio,  as  the  sum  realized  by  the  process  in  the  Island  of  Java,  or 
which  had  or  might  be  realized  by  the  proceedings  at  Bencoolen,  or  elsewhere, 
within  the  Kingdom  of  the  Netherlands;  and  for  such  further  and  other  relief  as 
the  nature  of  the  case  should  require. 

The  learned  Chief  Justice  of  the  Supreme  Court,  Sir  Edward  Ryan,  with  t^e 
notes  of  whose  judgment  we  have  been  furnished,  had  his  attention  directed  solely 
to  the  question,  whether  the  Defendant  was  [386]  bound  to  refund  the  past  dividends, 
and  ought  to  be  restrained  from  receiving  any  in  future,  in  consequence  of  the 
satisfaction  received  by  the  Orphan  Chamber  (representing  the  same  deceased 
Creditor  as  the  Defendant),  out  of  the  real  estates  of  the  Insolvent  in  Java.  Upon  a 
review  of  the  authorities  upon  this  subject,  and  acting  on  the  distinction  between 
personal  and  real  estate,  the  former  of  which  is,  generally  speaking,  governed  by 
the  law  of  the  domicile  of  the  Owner,  and  transferred  by  an  assignment  according 
to  that  law,  the  latter  by  the  ler  loci  rei  sitae,  and  not  so  transferred — ^the  Chief 
Justice  gave  his  opinion,  though  with  some  little  doubt,  that  the  Assignees  had  no 
right  to  the  real  estate  in  Java,  and  consequently  allowed  the  demurrer  and  dis- 
missed the  Bill. 

If  this  had  been  the  sole  question  in  this  case,  their  Lordships  have  no  difficulty 
in  saying,  that  they  should  have  concurred  entirely  in  opinion  with  Sir  Edward 
Ryan.  If  the  real  estate  in  Java  did  not  pass  by  the  assignment  under  the  9th 
Geo.  IV.  c.  73,  s.  9,  nor  could  in  any  way  be  got  hold  of,  and  made  available  by  the 
Assignees,  for  the  payment  of  the  general  Creditors,  any  individual  Creditor  who 
could  obtain  it  by  due  course  of  law,  would  have  a  right  to  hold  it,  and  if  he  duly 
proved  the  debt  due  to  him,  before  he  had  been  paid  any  part  of  the  debt  so  proved, 
by  means  of  that  estate,  he  would  be  entitled  to  receive  the  dividends  under  the 
insolvent  estate,  until  he  had  been  paid  altogether  twenty  shillings  in  the  pound, 
exactly  in  the  same  way  as  if  the  Creditor  had  had  a  security  on  the  real  estate  or 
personal  credit  of  a  third  person.  In  this  case  he  could  neither  be  compelled  to 
refund  the  money  obtained  by  means  of  the  real  estate,  or  the  [387]  dividends 
received  on  the  debt,  nor  be  restrained  from  receiving  those  hereafter  to  become  due. 

The  principle  is,  that  one  Creditor  shall  not  take  a  part  of  the  fund  which  other- 
wise would  have  been  available  for  the  payment  of  all  the  Creditors,  and  at  the  same 
time  be  allowed  to  como  in  pari  pattu  with  the  other  Creditors  for  satisfaction  out 
of  the  remainder  of  that  fund :  and  this  principle  does  not  apply  where  that 
Creditor  obtains  by  his  diligence  something  which  did  not  and  could  not  form  a  part 
of  that  fund. 

Was  the  real  estate  in  Java,  therefore,  a  part,  or  capable  of  being  made  part, 
of  the  general  fund  distributable  under  the  Bengal  Insolvent  Acti  Upon  the  state- 
ments contained  in  the  Bill,  it  does  not  appear  that  it  was.  Under  the  general 
assignment  made  by  Palmer  and  Co.  of  all  their  property,  which  would  operate 
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wherever,  but  not  elsewhere,  the  Imperial  Parliament  could  give  the  law,  it  certainly 
would  not  pass,  unless  the  law  of  Java  made  such  conveyance,  being  in  ihe  English 
form,  operative.  There  is  no  statement  that  it  did ;  and  on  the  contrary,  as  the 
intervention  of  the  Assignees  was  held  to  be  ineffectual  by  the  Court  at  Batavia 
and  by  the  Court  of  appeal  in  the  Netherlands,  it  must  be  assumed  that  by  the  lex 
loei  rei  titae  the  Assignees  were  not  at  the  time  of  the  suit  by  the  Creditors  entitled 
to  the  property. 

But  it  is  said,  that  they  might  by  some  mode  of  proceeding  have  obtained  this 
property,  and  brought  it  into  the  common  fund,  if  the  Creditors  had  not  interfered. 
We  are  not  however  able  to  see  in  what  way  that  could  have  been  accomplished  by 
the  law  of  England  in  force  at  Calcutta :  there  is  no  statement  that  it  could  have 
been  done  by  the  law  in  force  at  Java ;  as  to  the  law  of  England,  assuming  that  it 
did  not  [388]  pass,  we  have  the  authority  of  Lord  Eldon  in  Selkrig  v.  Davis  (2  Dow. 
245),  in  the  acalogous  case  of  an  English  Commission  of  Bankruptcy,  that  a  Bank- 
rupt could  not  be  compelled  directly  to  assign  his-  foreign  real  estate  to  his 
Assignees,  and  though  there  are  indirect  methods,  as  withholding  their  certificate, 
or  by  Creditors  assigning  their  debts  to  others  in  order  to  obtain  execution  against 
the  real  estate,  neither  of  these  is  in  the  power  of  the  Assignees,  as  such,  nor  would 
the  first  of  them  seem  to  be  in  any  case  properly  applied ;  at  all  events,  no  such  steps, 
u  far  as  appears  by  the  Bill,  were  taken  by  any  persons  at  the  time  the  right  of  the 
Orphan  Chamber  accrued.  They  were  then,  by  law,  fully  entitled  to  have  satisfaction 
out  of  the  real  property,  and  that  property  was  at  that  time  no  part  of  the  fund 
available  for  the  benefit  of  the  general  Creditors.  And,  we  are  of  opinion,  on 
these  grounds,  that  the  personal  representatives  of  the  deceased  were  entitled  to 
all  the  benefit  they  had  then  obtained  by  their  diligence,  as  much  as  if  it  had  been 
the  estate  of  a  Stranger. 

But  it  is  insisted  on  the  behalf  of  the  Appellants,  that  the  Bill  states  that  there 
was  personal  estate  at  Bencoolen,  viz.,  the  debts  due  from  persons  domiciled  there, 
and  which  did  pass  under  the  'assignment,  and  that  they  were  entitled  to  some 
apecies  of  relief,  under  the  general  prayer  of  relief,  in  respect  of  that  part  of  their 
claim.  Such  relief,  it  was  contended,  ought  to  be  given  either  by  injunction  to 
restrain  proceedings  against  the  Bencoolen  Debtors,  or  to  restrain  the  Defendant 
from  receiving  further  dividends  unless  those  proceedings  were  declared  to  be 
abandoned.  It  was  not  disputed  that  the  debts  at  Bencoolen  did  pass  by  the  general 
law  of  Nations  under  the  assignment ;  but  [389]  it  was  contended,  that  in  this  case 
the  Plaintiffs  could  not  have  any  part  of  that  relief  which  they  now  ask. 

First;  that  no  injunction  could  be  granted  to  restrain  the  proceedings  against 
the  Bencoolen  Debtors,  because  the  Orphan  Chamber  was  not  a  party  to  the  suit, 
nor  subject  to  the  jurisdiction  of  the  Court.  And  this  we  think  is  a  satisfactory 
answer  to  the  argument  that  this  species  of  relief  could  be  granted. 

Secondly;  that  an  injunction  to  stay  the  receipt  of  dividends  was  not  the  proper 
remedy,  but  that  the  jurisdiction  was  in  the  Insolvent  Court  on  petition.  We  do 
not  find  that  any  jurisdiction  is  given  to  the  Insolvent  Court  by  the  9th  Geo.  IV.  c. 
73,  to  determine  such  matters  on  petition,  and  we  cannot  assume  that  they  have  any 
such  power ;  still  less  that  they  have  such  power  exclusively.  This  objection,  there- 
fore, cannot  prevail. 

Lastly ;  it  was  said  that  the  Plaintiffs  were  not  entitled  to  such  relief,  under  the 
general  prayer.  There  is  no  dispute  about  the  rule  on  this  subject,  which  is  laid 
down  by  Lord  Eldon,  in  Hiem  v.  Mill  (13  Ves.  119),  in  very  distinct  terms : — "  The 
rule  is,  that  if  the  Bill  contains  charges,  putting  facts  in  issue,  that  are  material, 
the  Plaintiff  is  entitled  to  the  relief,  which  those  facts  will  sustain  under  the  general 
prayer ;  but  he  cannot  desert  specific  relief  prayed ;  and  under  the  general  prayer 
oak  specific  relief  of  another  description  ;  unless  the  facts  and  circumstances,  charged 
by  thie  Bill  will,  consistently  with  the  rules  of  the  Court,  maintain  that  relief."  If 
we  apply  this  rule  to  the  present  case,  we  find  that  the  specific  relief  which  is  now 
contended  may  be  asked  for  at  the  bar  under  the  general  prayer, — namely,  an 
injunction  to  restrain  the  receipt  of  dividends,  until  the  proceedings  at  [390]  Ben- 
coolen should  be  abandoned,  is  supported  and  warranted  by  the  general  case  made 
by  the  Bill  as  to  the  personalty,  and  is,  in  truth,,  a  relief  of  the  same  description  as 
that  specifically  prayed  for,  namely,  an  injunction  to  stay  the  receipt  of  dividends 

347 


Digitized  by 


Google 


n  HOORE  IND.  AFP.,  391  JEWDN  DOSS  SAHOO 

until  all  the  Creditors  were  on  an  equal  footing.     It  is  only  a  different  qualification 
or  modification  of  the  specific  relief  prayed. 

We  are  of  opinion,  therefore,  that  as  the  Plaintiffs  had  an  equity  to  obtain  some 
relief  under  the  Bill,  the  demurrer  ought  not  to  have  been  allowed,  and  the  Order 
of  the  Court  below  must  be  reversed. 

[Mews'  Dig.  tit.  BANKRUPTCY,  R  III.  Partnership  Propbrtt,  28.  h.  iv.,  VUI.  Divi- 
DBNDB,  1 ;  tit.  EXECUTOR  AND  ADMINISTRATOR,  X.  Admiotsteation,  d. ;  tit. 
PAYMENT,  A.  I.;  tit.  PRACTICE,  XXV.  Plbading,  b.  S.C.  3  Moo.  P.C.  98;  1 
Mont.  D.  and  D.  45;  Morton,  407.  See  Indian  Insolvent  Act,  1848  (11  and  12 
Vict.  c.  21),  a.  7 ;  Ex  parte  Rogert,  1881,  16  CSi.  D.  665;  CaUender  v.  Colonial 
Secretary  of  Lagos  (1891),  A.C.  460;  Cooke  v.  Charles  A.  Vogeler  Co.  (1901), 
A.C.  102;  Dicey,  Gonfi.  of  Laws,  334,  336;  Westlake,  Prvv.  Int.  Law,  3rd  Ed. 
153,  156,  157.]      • 


JEWUN  DOSS  SAHOO,— ^pp««a«*;  SHAH  KUBEER-OOD-DEEN,— ««»pon<f«»*  * 

[Dec.  8,  9,  1840]. 

On  appeal  from  the  Stidder  Deuran^y  Adawlut  in  Bengal. 

The  term  "  Altamgha  "  or  "  Altamgha^enani,"  in  a  royal  grant,  does  not,  of  itself, 
convey  an  absolute  proprietary  right  to  the  Grantee ;  where,  from  the  general 
tenor  of  the  grant,  it  is  to  be  inferred,  that  a  Wukf,  or  endowment  to  religious 
and  charitable  uses,  was  intended,  and  property  so  endowed  cannot  be  alien- 
ated by  the  Grantee  or  his  representatives  [2  Moo.  Ind.  App.  420]. 

According  to  the  Mahomedan  Law,  it  is  not  necessary,  in  order  to  constitute  a 
Wukf,  or  endowment  to  religious  and  charitable  uses,  that  the  term  "  Wukf  " 
be  used  in  the  grant;  if,  from  the  general  nature  of  the  grant,  such  tenure 
can  be  inferred  [2  Moo.  Ind.  App.  421]. 

An  endowment  for  charitable  and  public  purposes  being  a  perpetual  endowment, 
it  is,  by  Ben.  Reg  XIX.  of  1810,  the  duty  of  the  Government  to  preserve  its 
application  ;  and  being  excepted  by  sec.  2.  of  Regulation  IT.  of  1805  from  the 
general  operation  of  the  Regulation  of  Limitations,  no  suit  for  its  recovery 
is  barred,  until  at  least  the  officer  entitled  to  administer  it  htw  been  in  posses- 
sion of  his  office  for  twelve  years  [2  Moo.  Ind.  App.  422,  423]. 

By  a  Firman,  or  royal  grant,  of  the  14th  of  March,  1717,  in  the  fifth  year  of 
Mahomed  Feroksir,  one  lac  [391]  of  dams  from  Pergunnah  Havilly  Suhseram,  in 
the  Sooba  Bahar,  being  equal  to  about  Rs.  1197,  was  granted  in  Altamgha,  or  royal 
free  gift,  in  perpetuity,  for  the  purpose  of  defraying  the  expenses  of  the  Khankah, 
a  religious  establishment  of  Sheikh  Eubeer,  Dervish,  to  descend  to  his  heirs  in 
succession. 

In  pursuance  of  this  grant,  Sheikh  Eubeer  received  the  revenue  during  his  life, 
applying  it  for  the  purpose  of  meeting  the  charges  of  Travellers  frequenting  the 
Khankah,  of  which  he  was  the  Sijjada-nashin,  or  Superior.  Upon  his  death  he  was 
succeeded  in  his  office  by  his  Son,  Sheikh  Khulleel-oolla. 

By  a  Sunnud  from  Nawab  Fukher-ood-deen  Bahadoor,  on  the  16th  Sheban,  and 
the  fourteenth  year  of  the  reign  of  Mahomed  Shah  Badshah  (21st  January,  1733), 
certain  Mouzahs  or  villages  in  the  Pergunnah  Suhseram,  in  the  Sircar  or  division 
Rowtas,  Sooba  Bahar,  with  some  Tutera  and  Khankah  lands,  were  appropriated  for 
the  purpose  of  meeting  the  expenses  of  Travellers,  and  of  Sheikh  Khulleel-oolla, 
and  freed  from  the  Government  charges  and  revenues.  Upon  the  death  of  Sheikh 
Khulleel-oolla,  he  was  succeeded,  as  Sijjada-nashin,  by  Gholam  Shurf-ood-deen,  his 
Son,  who,  on  the  6th  of  July,  1744,  obtained  a  royal  Sunnud,  and  on  the  4th  of 


*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  anii  the  Right  Honourable  Dr.  Lushington. 
Privy  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart 
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December  iu  the  same  year  a  royal  Perwannah,  confirming  him  in  the  dams 
originally  granted  to  his  paternal  Grandfather,  Sheikh  Kubeer. 

Shah  Kaim-ood-deen  succeeded  his  Father,  Gholam  Shurf-ood-deen  as  Sijjada- 
nashin,  and  obtained  a  like  Perwannah  to  those  granted  to  his  Father  and  Grand- 
father, and  by  a  Firman  of  Shah  Alum,  dated  the  13th  of  October,  1762,  a  further 
grant  of  2,81,000  dams  from  the  Pergunnah  Suhseram  was  made  to  him  in  Altamgha- 
[392]-enam,  for  the  purpose  of  defraying  the  expenses  of  the  frequenters  to  and 
from  him,  and  all  ranks  were  enjoined  "  always  to  maintain  and  uphold  the  august 
order,  and  to  relinquish  the  aforesaid  dams  to  them  to  descend  to  the  offspring  in 
succession,  to  be  enjoyed  by  them,"  free  from  all  Government  and  revenue  charges. 

On  the  10th  of  January,  1764,  Mahomed  Jafir  Khan  augmented  the  revenues  of 
the  Ehankah  by  the  grant  of  certain  Ayeema  (charitable  grants  made  by  the  Sovereign 
to  religious  Mahomedans)  Dechauts,  consisting  of  fourteen  Mouzahs  in  the  same 
Pergunnah ;  and  he  executed  a  Sunnud  for  that  purpose. 

Shah  Kiam-ood-deen  was  succeeded  as  Sijjada-nashin  of  the  Khankah  by  his 
Son,  Shah  Shumsh-ood-deen,  who,  on  the  27th  of  January,  1807,  some  time  after 
he  had  been  in  possession,  entered  into  a  contract  with  the  Appellant,  Jewun  Doss 
Sahoo,  for  the  loan  of  Rs.  23,501,  and,  as  security  for  the  repayment  thereof,  trans- 
ferred sixteen  Mouzahs,  comprised  in  and  constituting  part  of  the  above-mentioned 
grants.  As  the  Revenue  authorities  did  not  register  mortgages  or  conditional  con- 
Teyances,  Shah  Shumsh-ood-deen  at  the  same  time  executed  an  absolute  Bill  of  sale, 
conveying  the  Mouzahs  to  the  Appellant,  and  the  Appellant,  as  is  usual  iu  such 
transactions,  executed  a  Meadi  Ikramamah,  or  defeazance ;  which  provided,  that  if 
Shah  Shumsh-ood-deen  repaid  the  sum  advanced  on  or  before  a  particular  day,  the 
sale  should  be  void,  but  if  he  did  not  repay  that  sum  within  the  stipulated  period, 
then  the  Mouzahs  should  become  the  absolute  property  ojf  the  Appellant.  Shortly 
after  the  execution  of  these  [393]  instruments,  the  Appellant  entered  into  possession 
of  the  Mouzahs. 

The  loan  was  not  repaid  within  the  stipulated  period ;  but  in  consequence  of  the 
Appellant  not  having  taken  the  course  provided  for  by  Ben.  Reg.  XVII.  of  1806, 
the  Mouzahs  still  remained  in  the  possession  of  the  Appellant,  according  to  the  terms 
of  the  conveyance  above  referred  to,  subject  to  the  right  of  redemption  by  Shah 
Shumsh-ood-deen,  the  Mortgagor. 

On  the  13th  of  Magh,  1217,  Fusly  (2nd  February,  1810,  a.d.),  Shah  Shumsh-ood- 
deen,  in  consideration  of  a  further  sum  of  Rs.  5000,  executed  another  Ikrarnamah, 
conveying  the  Mouzahs  to  the  Appellant  absolutely. 

On  the  3rd  of  February,  1810,  the  day  after  the  execution  of  the  above  Ikrar- 
namah, Shah  Shumsh-ood-deen  died,  leaving  Mussumat  Eadira,  his  Widow,  and 
Shah  Kubeer-ood-deen,  the  present  Respondent,  his  Sou,  an  infant  of  the  age  of 
twelve  years,  hereditary  successor  to  the  Sijjada-nashin. 

Shah  Shumsh-ood-deen  attained  the  age  of  eighteen  in  the'year  1816,  when  he 
preferred  a  petition  to  Mr.  John  Deane,  the  Commissioner  of  Bahar  and  Benares, 
asserting  his  right  and  title  to  the  whole  of  the  lands  above  stated.  Mr.  Dean, 
directed  inquiries  to  be  made  by  the  local  Agents,  who,  on  the  10th  of  December, 
1818,  reported  in  his  favour,  and  thereupon  orders  were  issued  by  the  Governor- 
General  in  Council,  on  the  29th  of  February,  1819,  and  the  8th  of  September,  1822, 
that  the  Respondent,  Shah  Shumsh-ood-deen,  should  recover  possession  of  the  pro- 
perty by  assistance  of  the  Officers  of  the  Government. 

In  consequence  of  these  proceedings,  the  Respondent  commenced  two  suits  in  the 
Provincial  Court  of  Patna  [394]  for  the  recovery  of  the  villages  which  had  been 
alienated  from  the  Ehankah.  Some  of  these  villages  being  in  the  possession  of  one 
Mussumat  Eadira,  or  Beeby  Isniut,  a  suit  was  instituted  against  her ;  and  for  the 
recovery  of  the  Mouzahs  taken  possession  of  by  Jewun  Doss  Sahoo,  under  the  circum- 
stances above  stated,  a  suit  was  brought  against  him  on  the  17th  of  April,  1822.  In 
the  plaint  filed  in  this  latter  suit,  the  Plaintiff  set  forth  his  title  as  already  detailed, 
and  insisted  that  the  Mouzahs  in  question  were  Wukf  (in  Mahomedan  law,  a  bequest 
for  pious  uses)  property,  of  which,  neither  a  conditional  nor  bona  fide  sale  could  be 
made :  he  insisted  also  that  the  sale  was  in  itself  illegal,  not  being  perfected  according 
to  Ben.  Regulation  XVII.  of  1806 ;  and  he  prayed  to  be  put  in  possession  of  the 
annual  produce,  being  Rs.  3678.  10.,  the  eighteen-fold  of  which  was  Rs.  66,179.  4a. 
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On  the  28th  of  June,  1822,  and  before  any  answer  had  been  put  in  by  the 
Defendant  in  this  suit,  the  Provincial  Court  of  Patna  made  a  decree  in  the  other 
suit  against  Mussumat  Eadira,  or  Beeby  Ismut,  whereby  they  declared,  that  it 
appeared  from  the  documents,  among  which  were  the  two  royal  Firmans  above  stated 
and  the  evidence  and  opinions  of  the  Law-officers  of  the  Sudder  Dewanny  Adawlut 
in  a  cause  therein  referred  to,  that  lands,  which  were  Wukf ,  could  not  be  alienated 
to  any  other  person  by  sale  or  gift,  nor  could  they  be  inherited  aa  heritable  property, 
or  mortgaged  or  sold  conditionally.  The  Court  went  on  to  declare,  that  it  was  not 
in  the  power  of  any  of  the  former  Sijjada-nashins  to  alienate  the  Altamgha  and 
other  dams,  or  the  Dehauts,  in  favour  of  any  one,  or  to  sell  or  otherwise  dispose  of 
the  property;  a  decree  was,  [396]  therefore,  passed  in  that  suit  in  favour  of  the 
Plaintiff,  the  present  Respondent,  from  which  decree  Mussumat  Kadira  afterwards 
appealed  to  the  Sudder  Dewanny  Adawlut;  but  the  decree  was,  on  the  24th  of 
August,  1824,  affirmed  by  the  Sudder  Dewanny  Adawlut. 

On  the  9th  of  March,  1824,  the  present  Appellant  put  in  his  answer,  insisting 
upon  the  legality  of  the  sale  to  him,  that  it  was  a  bona  fide  sale,  and  not  within  Ben. 
Regulation  XVII.,  1806,  and  that,  had  not  the  Dehauts  been  alienable,  the  Collector 
would  not  have  entered  the  name  of  the  Defendant  in  the  public  Books,  and  he  also 
set  up  the  lapse  of  time  as  a  bar  to  the  Plaintiff's  claim.  He  contended  moreover, 
that  the  conditional  sale  had  become  absolute,  and  that  a  further  advance  of  Rs. 
5000,  having  been  made,  a  new  conveyance  was  executed  to  the  Appellant,  and  the 
power  of  redemption  extinguished,  and  insisted  that  the  property  in  question  was 
legally  saleable. 

In  his  replication  the  Respondent  relied  upon  his  minority,  to  prevent  the  lapse 
of  time  from  barring  the  claim. 

The  suit  between  the  parties  to  the  present  appeal  being  at  issue,  evidence  was 
produced  by  the  Respondent  consisting  of  the  several  documents  already  stated, 
forming  and  establishing  his  title,  and  proving  the  nature  of  the  Dehauts  or  villages 
in  question,  and  the  objects  for  which  they  were  granted ;  the  different  Perwannahs 
and  Sunnuds  confirming  the  Respondent's  ancestors  in  the  possession ;  two  opinions 
of  the  Law-officers  upon  the  tenure  of  the  lands,  showing,  tiiat  by  the  Mahomedan  law 
the  sale  or  mortgage  of  Wukf  lands  was  illegal,  and  that  the  lands  in  question  were 
of  that  description.  The  Defendant  also  produced  documentary  evidence,  consist- 
ing of  the  instruments  [396]  by  which  the  conditional  sale  in  1809  was  effected, 
and  the  document  which  he  purported  to  be  the  absolute  conveyance  and  sale  relied 
upon. 

On  the  29th  of  December,  1825,  the  cause  came  on  for  hearing  before  Mr.  Fleming, 
the  Third  Judge  of  the  Provincial  Court  of  Patna,  when  the  following  judgment 
was  given: — "That  the  Defendant  (present  Appellant)  admits,  that  the  disputed 
Dehauts  were  sold  to  him  conditionally,  and  yet  he  did  not  fulfil  the  conditions  of 
Ben.  Regulation  XVII.,  1806,  to  render  the  transactions  a  bona  fide  sale:  and  as  to 
the  second  Ikrarnamah,  executed  by  Shah  Shumsh-ood-deen,  the  date  of  the  execution 
of  which  is  one  day  only  before  the  death  of  the  said  Shah,  which  fact  the  Defendant 
does  not  deny,  is  invalid ;  in  addition  to  which,  according  to  the  decision  pro- 
nounced by  the  Sudder  Dewanny  Adawlut,  a  conveyance  like  this  is  not  legal.  Upon 
a  consideration,  therefore,  of  all  the  circumstances  attendant  on  this  transaction, 
the  conditional  sale  stands  in  the  character  of  a  mortgage ;  it,  therefore,  becomes 
necessary  to  take  up  an  account  of  the  produce  of  the  said  Dehauts,  and  the  principal 
and  interest  that  is  receivable  by  the  Defendant ;"  for  which  reason  it  was  ordered, 
that  the  Defendant  should,  within  fifteen  days,  file  the  Wasilat  (accounts  showing 
the  mesne  profits)  papers  from  the  Fusly  years  1814  to  1832,  agreeably  to  the  intent 
and  meaning  of  Regulation  XV.  of  1793. 

The  Appellant,  Jewun  Doss  Sahoo,  dissatisfied  with  this  decision,  presented  a 
petition  to  the  Provincial  Court,  praying  that  witnesses  might  be  examined  touching 
the  execution  of  the  second  Ikrarnamah,  which  the  Court  had  in  its  decree  held  to 
be  illegal;  but  this  application  was  refused,  as  the  ground  on  [397]  which  the 
Ikrarnamah  had  been  deemed  invalid  had  been  recorded  in  the  previous  proceedings 
of  the  Court. 

The  Appellants  took  no  steps  to  bring  these  decrees  under  appeal;  but  the 
subsequent  proceedings  in  the  Provincial  Court,  up  to  the  decree  of  Mr.  Steer,  of 
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the  25th  of  June,  1827,  related  to  the  inquiries  into  the  annual  value  of  the  pro- 
perty. The  Appellant  filed  certain  revenue  papers  called  Jununa-bundi  and  Jumma- 
khurch,  to  show  the  coUectiona  received  by  him  whilst  he  was  in  possession ;  and 
these  papers  were  referred  to  the  Provincial  Court  of  Benares  (where  the  Defendant 
resided),  in  order  that  they  might  take  the  Defendant's  acknowledgment  of  their 
genuineness  and  accuracy.  In  pursuance  of  this  reference,  the  Provincial  Court 
of  Benares  summoned  the  Appellant,  who,  after  procuring  a  delay  of  fifteen  days, 
put  in  a  petition,  wherein  he  again  insisted  on  the  genuineness  and  legality  of  the 
Ikrarnamah,  but  did  not  produce  any  evidence  in  support  of  the  Jumma-bundi  and 
Jumma-khurch  papers,  though  he  swore  to  the  entries  therein  being  just  and  true. 

On  the  19th  of  September,  1826,  the  cause  came  on  again  before  the  Provincial 
Court  of  Patna,  when  an  Order  was  made  to  suspend  the  proceedings  for  one  week, 
to  allow  the  Plaintiff  to  produce  evidence  to  falsify  the  Jumma-bundi. 

During  the  prosecution  of  this  cause  in  the  Provincial  Court,  the  Respondent  had 
also  been  prosecuting  against  Sultana  and  Ruheem-ood-deen  and  others,  a  cause 
(No.  803)  in  the  same  Court,  relating  to  the  Talook  Ahunpore,  which  contained  some 
of  the  Mouzahs  originally  granted  for  the  expenses  of  the  Ehankah,  and  which  were 
claimed  by  the  Defendants  [398]  in  that  suit,  under  an  alleged  sale  by  the  Plaintiff's 
father. 

That  cause  (No.  803)  came  on  to  be  heard  before  William  Steer,  Esq.,  the  fourth 
Judge  of  the  Provincial  Court,  on  the  25th  of  June,  1827,  when,  deeming  the  case 
to  be  of  the  same  nature  as  the  present  appeal,  he  proceeded  to  take  both  suits  into 
consideration,  and  after  stating  the  various  documents  already  set  forth,  pronounced 
the  following  judgment : — "  That  if  the  conditional  sale  writing  had  stood,  in  that 
case  a  bona  fid€  sale  could  not  have  been  effected  without  acting  up  to  the  provisions 
of  Regulation  XVII.,  1806;  but  as  the  conditional  sale  did  not  stand,  but  Shah 
Shumsh-ood-deen  having  taken  a  further  sum  of  Rs.  5000,  returned  to  the  Defendant 
the  Ikrarnamah  which  this  individual  had  executed,  purporting  to  be  a  conditional 
sale,  and  even  executed  in  the  Defendant's  favour,  another  statement  upon  the 
itubject  thereof,  which  transaction  made  the  affair  terminate  in  a  bona  fide  sale,  and 
that  circumstance  took  place  more  than  fifteen  years,  reckoning  to  the  period  the 
suit  was  brought, — ^justice  now  demands,  that  after  the  lapse  of  so  long  a  time,  the 
Defendant  shall  not  be  deprived  of  the  full  and  bona  fide  sale,  and  be  dispossessed. 
As  to  the  Plea  of  the  Plaintiff  adduced  at  this  time,  after  the  period  of  limitation  has 
gone  by,  that  the  Ikrarnamah  dated  the  13th  of  Magh,  1217,  F.S.  (2ndof  February, 
1810),  was  written  only  one  day  before  the  demise  of  Shah  Shumsh-ood-deen,  because 
of  the  return  of  the  Ikrarnamah  executed  by  the  Defendant  under  date  the  3rd  of 
the  month  of  Magh,  1214,  F.S.  (27th  of  February,  1807),  that  cannot  be  admitted  by 
the  Court.  Had  the  assertion  been  founded  on  fact,  it  is  certain  that  the  objection 
would  have  been  made  at  about  the  ter-[399]-mination  of  the  period  of  limitation, 
or  before  that  time.  There  can  be  no  doubt,  besides,  that  in  the  manner  the  Dehauts 
and  lands  that  were  litigated  in  cause  803  have  been  sold,  the  Dehauts  litigated  in 
the  present  suit  have  been  sold,  in  the  character  of  a  bona  fide  sale  after  the  period 
of  the  conditional  sale  expired,  and  the  grounds  on  which  those  lands  were  deemed 
not  to  be  a  Wukf  endowment  have  been  recorded  in  the  proceedings  holden  in  that 
cause.  For  the  above  reason  it  is  ordered,  that  the  Plaintiff's  claim  is  dismissed, 
and  he  is  rendered  liable  to  pay  the  whole  of  the  costs  of  suit." 

The  Respondent  appealed  from  this  decision  to  the  Sudder  Dewanny  Adawlut, 
and  filed  his  petition  on  the  23rd  of  September,  1829. 

The  Appellant,  Jewun  Doss  Sahoo,  after  objecting  to  the  security  of  the  Re- 
spondent, which  was  overruled,  put  in  his  answer  to  the  appeal  on  the  30th  of 
December,  1829. 

On  the  18th  of  February,  1830,  the  cause,  after  some  preliminary  proceedings, 
came  on  for  judgment  before  the  Sudder  Dewanny  Adawlut,  when  the  Court  ordered 
and  declared  that  the  claim  and  appeal  of  the  Appellant  (the  present  Respondent) 
should  be  decreed  to  him,  and  the  decision  of  the  Patna  Provincial  Court  reversed ; 
that  the  Appellant  (the  present  Respondent),  without  being  subject  to  the  payment  of 
the  purchase-money,  should  be  put  in  possession  of  the  Mahal  in  dispute,  and  that 
the  costs  of  both  parties  should  be  defrayed  respectively  by  each. 

From  this  decree  the  present  Appellant  appealed  to  His  late  Majesty  in  Council. 
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Mr.  Miller.  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellants.— £400] 
This  is  a  question  of  considerable  importance,  involving  one  of  the  most  difficult 
points  of  Mahomedan  law :  it  is  the  first  of  this  nature  that  has  been  appealed  to 
England.  It  resolves  itself  into  three  heads ;  first,  whether  the  property  which  was 
purchased  by  the  Appellant  from  the  Respondent's  Father  was  of  that  description 
called  "  Wukf,"  which  is  altogether  inalienable,  inasmuch  as  it  is  given  to  an  insti- 
tution of  a  religious  nature  for  charitable  purposes;  secondly,  assuming  it  to  have 
been  of  that  nature,  whether  the  Respondent  was  competent  to  institute  a  suit  for  tlie 
recovery  of  the  lands  so  alienated ;  and,  lastly,  whether  the  Respondent  was  not 
precluded  and  barred  by  the  Appellant  having  held  possession  under  a  fair  title,  he 
being  a  purchaser  for  a  valuable  consideration  without  notice,  for  twelve  years 
before  the  commencement  of  the  suit. 

I.  It  is  necessary,  in  order  to  arrive  at  a  true  conclusion  of  the  tenure  of  this 
property,  to  look  at  the  lan^age  of  the  Firmans  and  Sunnuds,  by  virtue  of  which 
the  lands  are  held.  The  words  of  the  first  grant  by  Mahomed  Feroksir,  dated  the 
14th  of  March,  1717,  are,  "  that  one  lac  of  dams  from  Pergunnah  Havilly  Suhseram 
in  Sooba  Bahar  are  endowed  and  bestowed  for  the  purpose  of  defraying  the  expenses 
of  the  Ehankah  of  Sheikh  Kubeer,  Dervish,"  as  an  Altamgha  grant,  for  "  him  to 
manage  and  control,  and  to  descend  to  his  heirs  in  succession  from  remove  to  re- 
move." Now,  it  is  clear  that  the  expression  contained  in  this  grant,  "  for  the  purpose 
of  defraying  the  expenses  of  the  Ehankah,"  etc.,  is  altogether  destroyed  by  the 
limitation  to  the  heirs :  the  grant  is  to  Sheikh  Kubeer,  in  the  same  way  of  limitation 
from  remove  to  remove.  It  seems  strange  that  lands  limited  to  heirs  should  have 
been  treated  by  the  Courts  below  as  [401]  lands  necessarily  given  for  charitable 
purposes.  The  second  grant  of  the  third  year  of  Shah  Alum  is  in  terms  nearly  similar, 
being  granted  as  an  "  Altamgha-enam  to  Sheikh  Eiam-ood-deen,"  "  to  descend  to  the 
offspring  in  succession  to  be  enjoyed  by  them."  It  is  apparent,  therefore,  that  none 
of  these  grants  establish  the  fact  that  the  property  in  dispute  is  Wukf:  on  the 
contrary,  the  very  instruments  themselves  show  that  they  were  granted  to  different 
persons  "  as  an  AltamghtL-enam,"  which  is  a  royal  grant,  perpetual  and  hereditary, 
'•'  to  descend  to  his  (the  Grantee's)  heirs  in  succession," — ^terms  which  clearly  convey 
•  proprietaiy  right.  Tlie  term  "  Wukf  "  does  not  once  occur  in  the  grants ;  which, 
moreover,  contain  no  declaration  of  trust  whatever.  The  Court  below  has  treated 
this  in  a  way  quite  inconsistent  with  the  notion  of  its  being  a  truat :  the  doctrine 
of  a  Court  of  Equity  is  this — ^that  if  you  want  to  fix  a  trust  upon  a  property,  you 
must  show  that  the  object  is  certain,  and  that  it  is  given  in  such  a  way  that  the 
person  to  whom  it  is  given  upon  trust  shall  not  have  power  to  dispose  of  it  for  his  own 
benefit.  In  the  grant  of  the  third  year  of  Shah  Alum,  it  is  said  to  be  for  the  purpose 
of  defraying  the  expenses  of  the  frequenters  to  and  from  him,  the  Grantee.  Now, 
this  expression  is  perfectly  appropriate  in  a  grant  to  a  Dervish  for  his  personal 
benefit,  without  implying  a  perpetual  foundation  for  eleemosynary  uses :  indeed,  the 
words  are  mere  commonplace  terms,  and,  in  the  absence  of  any  other  expression,  not 
sufficient  to  render  the  donation  a  Wukf  endowment.  No  proof  whatever  has  been 
adduced,  that  the  property  in  question  was  Wukf  property. 

II.  Now,  admitting  this  to  have  been  Wukf,  or  [402]  endowed  property,  and  to 
have  been  inalienable,  still  there  is  a  fatal  objection  to  the  Respondent's  claim;  it 
never  can  be  said,  that  if  property  is  improperly  alienated,  the  party  to  undo  the 
transaction  is  the  person  who  conveyed  it,  or  even  those  claiming  under  him,  stiU 
more  so  when  the  Appellant  insists,  that  he  is  a  purchaser  for  a  valuable  considera- 
tion without  notice.  The  Respondent  had  no  right  to  sue  at  all,  for  if  this  property 
was  granted  for  charitable  purposes,  and  really  is  of  the  nature  of  Wukf,  the  Govern- 
ment, whose  duty  it  is  to  provide  that  the  endowments  for  pious  and  charitable 
purposes  be  applied  according  to  their  real  intentions,  alone  can  sue  for  the  recovery 
of  the  Mouzahs. 

III.  The  claim  of  the  Respondent  is  barred  by  section  xiv.  Regulation  III.  of 
1793,  and  clauses  first  and  third,  section,  iii.  of  Regulation  II.  of  1805;  inasmuch  as 
the  property  in  dispute  has  been  held  under  a  fair  title  within  the  meaning  of  those 
Regulations  for  upwards  of  twelve  years  before  the  institution  of  the  suit.  These 
Regulations  are  analogous  to  our  Statute  of  Limitations,  and  by  section  ii.  of  Regula- 
tion II.  of  1805,  it  is  perfectly  clear  that  twelve  years  is  an  absolute  bar  to  everybody 
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except  the  Government,  who  may  claim  for  sixty  years.  As  there  was  no  authority 
from  the  Government  for  the  Respondent  to  sue  for  recovery  of  the  Mouzahs,  and 
the  property  was  held,  and  possession  had,  by  the  Appellant  for  upwards  of  twelve 
years  before  the  commencement  of  the  suit,  his  claim  is  barred  and  concluded  by  the 
Regulations  of  Limitation. 

Mr.  Sergeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondent.— The  first  question  raised  by  the  Appellants  is,  whe-[403]-ther  this  pro- 
perty is  Wukf :  that  must  be  governed  by  the  principles  applying  to  grants  of  this 
nature  provided  for  by  the  Mahomedan  law. 

L  In  reading  the  grant  by  Mahomed  Feroksir  of  the  14th  of  March,  1717,  no  one 
for  a  moment  can  doubt  but  that  the  land  was  given  for  religious  purposes:  the 
words  are,  "  A  dignified  and  imperative  Firman  has  been  issued,  that  one  lac  of 
dams  from  Pergunnah  Havilly  Suhseram  in  Sooba  Bahar,  which  yields  the  sum  of 
about  Rs.  1179  to  the  Royal  Treasury,  are  endowed  and  bestowed  for  the  purpose  of 
defraying  the  expenses  of  the  Khankah  of  Sheikh  Eubeer,  as  an  Altamgha  grant." 
The  expressions  in  the  second  grant  are  much  stronger,  and  show  that  the  royal 
Donor  and  Founder,  who  was  a  Mahomedan,  intended  it  for  religious  purposes :  it 
states  that  a  certain  sum  is  to  "  be  fixed  as  an  Altamgha-enam  to  the  sanctified 
Sheikh  Eiam-ood-deen  for  the  purpose  of  defraying  the  expenses  of  the  frequenters 
to  and  from  him,  exempting  the  lands  from  the  present  assessment."  The  words, 
"  to  descend  to  the  offspring  in  succession,  to  be  enjoyed  by  them,"  does  not  convey 
a  proprietary  right,  for  it  clearly  is  a  mere  trust,  "  for  the  purpose  of  defraying 
the  expenses  of  the  Khankah,"  which  specifies  the  object  and  purposes  for  which  it 
was  granted  to  the  offspring  in  succession  as  the  moide  in  which  it  was  to  be  held, 
as  the  establishment  could  not  take  care  of  itself.  It  is  a  grant  for  the  Khankah, 
and  the  frequenters  of  it;  a  distinct  appropriation  to  religious  and  charitable 
purposes,  very  common  in  India,  to  the  memory  of  some  eminently  religious  or  holy 
person.  Here  an  actual  trust  is  created:  the  grant  is  to  Sheik  Kiam-ood-deen  as 
Sijjada-nashin,  the  Superior  of  the  endowed  establishment,  a  corporation  sole,  in  the 
nature  [404]  of  a  Trustee ;  he  has  no  right  to  apply  a  portion  to  his  own  use ;  he  is  a 
corporation  sole  to  carry  on  the  establishment ;  he  is  not  the  person  to  be  benefited, 
he  is  only  to  give  to  it  the  effect  which  the  Founder  intended,  he  is  only  entitled  to 
participate  in  its  benefit  as  Sijjada-nashin. 

The  objection  next  raised  by  the  Appellants,  namely,  that  the  specification  Wukf 
is  not  to  be  found  in  the  grants,  is  of  an  extremely  strict  and  refined  nature.  In 
Macnaghten's  Principles  of  Mahomedan  Law,  Wukf  is  defined  to  be  endowment,  that 
is,  appropriation  of  certain  property  to  religious  or  useful,  or  what  we  should  call, 
generally,  charitable  purposes  (Macnaghten,  Mah.  Law,  pp.  69,  329,  338) :  if  land, 
as  in  this  case,  is  the  subject-matter,  the  profits  are  dedicated  to  religious  objects. 
The  Heddya  {Heddya,  vol.  ii.,  pp.  334  and  344,  translated  by  Hamilton ;  see  also  Col. 
GaUoway  on  the  Law  and  Constitution  of  India,  p.  75),  a  Book  of  authority  on  the 
Mahomedan  law,  treats  largely  upon  Wukf,  or  appropriation,  as  it  is  there  termed, 
which  is  declared,  "  in  the  language  of  the  law,  to  signify  the  appropriation  of  a 
particular  article  in  such  a  manner  as  subjects  it  to  the  rules  of  divine  property, 
whence  the  Appropriator's  right  in  it  is  extinguished,  and  it  becomes  a  property  of 
God  by  the  advantage  of  it  resulting  to  his  creatures."  But  it  is  unnecessary  to 
pursue  this  argument  further,  as  the  case  of  Mus$umat  Kadira,  alias  Mutswmmaut 
I'tmut,  V.  5A«A  Eubeer-ood^een  (3  Ben.  Sud.  Dew.  Ad.  Rep.  407),  has  already  de- 
cided that  this  very  property  now  under  dispute  was  Wukf,  or  property  appropri- 
ated to  religious  purposes  j  that  by  the  use  of  the  word  "  Enam  "  in  a  royal  grant, 
it  did  not  necessarily  follow  that  the  property  specified  was  [405]  conveyed  in 
absolute  proprietary  right,  if  from  the  general  tenor  of  the  instrument  it  could  be 
inferred,  that  a  Wukf,  or  religious  endowment,  was  intended.  Kulb  AH  Hootein 
T.  Syf  AH  (2  Ben.  Sud.  Dew.  Ad.  Rep.  110)  was  to  the  same  effect.  These  cases 
dispose  of  the  whole  question  ;  they  are  most  distinct  authorities  that  the  word  Wukf, 
in  a  grant,  is  not  necessary  in  order  to  constitute  a  religious  appropriation  for 
charitable  purposes,  provided  the  nature  of  the  tenure  is  to  be  inferred  from  the 
nature  of  the  grant.  The  same  principles  prevail  in  the  Hindoo  law,  Bhowanee 
Purthad  Chovrdree  v.  Ranee  Jugdunohha  (4  Ben.  Sud.  Dew.  Ad.  Rep.  343 ;  and  see 
2  W.  H.  Macnaghten's  Hindoo  Law,  305;  1  Strange's  Hindoo  Law,  151  [2nd  Ed.]. 
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This,  then,  being  the  law  applicable  to  this  species  of  tenure,  it  follows  tliat  the 
Ikrarnamah,  or  deed  of  convejance,  whether  conditional  bj  way  of  mortgage,  or 
absolute  by  sale,  by  Shah  Shiunsh-ood-deen  was  illegal,  and  consequmtly  void. 

II.  The  point  raised,  that  the  Appellant's  Father  was  a  purchaser  for  valuable 
consideration  without  notice  of  the  trust,  is  untenable,  and  cannot  be  insisted  upcm 
here,  inasmuch  as  it  was  never  raised  in  the  pleadings  in  the  Courts  below.  The 
Appellant's  Father  had  every  opportunity  of  investigating  the  title  of  the  lands, 
and  seeing  the  nature  of  the  grants  creating  the  trusts ;  if  we  can  succeed  in  showing 
that  this  property  is  Wukf,  or  property  devoted  to  charitable  use,  and  impressed 
with  a  charitable  trust;  if  the  Appellant  purchased  without  notice  of  the  trusts, 
even  supposing  he  gave  a  valuable  consideration  for  the  object  of  the  purchase,  he 
could  only  take  it  subject  to  the  trusts,  and  would  himself  become  a  Trustee. 

III.  The  remaining  question  is  the  limitation,  which  [406]  is  also  untenable ;  for 
it  is  obvious  that  this  property,  being  Wukf,  comes  within  the  exceptions  contained 
in  R^ulation  II.  of  1805.  It  is  important  to  consider  the  character  of  the  Re- 
spondent, which  makes,  as  to  him,  the  question  of  time  immaterial.  The  Respondent 
was  not  proprietor  of  the  Mouzahs,  his  appointment  of  Mutwaly  or  Trustee  of  the 
Khankah  by  Government  was  not  till  the  year  1819,  when  he  alone  became  com- 
petent to  sue  for  the  recovery  of  these  lands ;  therefore,  the  ordinary  limitation  of 
twelve  years  does  not  apply,  as  there  was  no  one  before  that  time  competent  to  fulfil 
the  trusts.  It  is  clearly  laid  down,  with  reference  to  English  suits,  that  if  there 
is  DO  party  competent  to  entertain  a  suit,  no  time  will  run.  Murray  v.  The  East 
India  Company  (5  B.  and  Aid.  204)..  Nothing  appears  in  the  proceedings  to 
negative  the  presumption  that  the  Respondent,  the  Plaintiff  below,  was  duly 
authorized  to  institute  the  suit  on  his  appointment  as  Mutwaly ;  and  being  so  author- 
ized, he  was  competent  to  institute  the  proceedings  in  his  own  name  as  Mutwaly,  or 
procurator  of  the  Donor.     Ben.  Regulation  XIX.  of  1810,  sec.  15. 

Mr.  Justice  Bosanquet  (Feb.  15,  1841). — The  Respondent  in  this  ease,  on  the 
17th  of  September,  1822,  commenced  a  suit  against  tlie  Appellant  by  plaint  in  the 
Provincial  Court  of  Patna,  to  recover  certain  villages,  alleged  to  have  been  inalien- 
ably appropriated  by  royal  grant  to  the  support  of  a  Ehankah  or  religious  House, 
of  which  the  Plaintiff  was  the  Superior  or  Sijjada-nashin. 

These  villages,  on  the  27th  of  January,  1807,  were  transferred  to  the  Defendant 
by  Shah  Shumsh-ood-deen,  the  Plaintiff's  Father,  then  the  Sijjada-nashin,  [407]  as  a 
security  for  the  repayment  of  a  loan  of  Rs.  23,501,  which  transfer  was  absolute  in 
form,  but  of  which  a  defeazance  (Meadi-ikrarnamah)  was  executed  on  the  same  day 
by  the  Defendant,  and  provided,  that  if  the  sum  advanced  should  be  repaid  on  or 
before  May,  1809,  the  sale  should  be  void ;  if  not,  that  the  villages  should  become  the 
absolute  property  of  the  Defendant.  On  the  2nd  of  February,  1810,  Shah  Shumsh- 
ood-deen,  in  consideration  of  a  further  sum  of  Rs.  5000,  executed  another  instru- 
ment, called  an  Ikrarnamah,  purporting  to  convey  the  villages  to  the  Defendant 
absolutely,  and  on  the  5th  of  the  same  month  Shah  Shumsh-ood-deen  died. 

On  the  part  of  the  Plaintiff  it  was  contended,  that  the  property  in  question 
being  granted  for  the  maintenance  of  a  religious  establishment,  was  to  be  con- 
sidered as  Wukf  or  appropriated,  and,  therefore,  inalienable  ;  that  if  not  inalienable, 
the  transfer  of  1807  was  conditional  in  the  nature  of  a  mortgage,  which,  by  the 
Bengal  Regulation  XVII.  of  the  year  1806,  could  not  be  foreclosed  or  made  absolute 
without  taking  certain  proceedings,  which  were  admitted  not  to  have  been  taken  in 
this  case;  that  the  transfer  of  1810,  which  purported  to  be  absolute,  in  consideration 
of  the  payment  of  Rs.  5000,  was  fraudulent  and  void,  having  been  made  by  Shah 
Shiunsh-ood-deen  in  his  last  illness,  and  shortly  before  his  death,  and  consequently 
that  the  transfer  of  1807,  which  was  originally  conditional,  had  never  become 
absolute. 

On  the  part  of  the  Defendant,  it  was  contended,  that  the  property  in  question  was 
not  Wukf,  but  a  proprietary  interest  given  by  royal  authority  to  the  Grantees  and 
their  heirs  as  hereditary  property,  which  they  were  at  liberty  to  dispose  of  j  that 
the  transfer  of  1807,  admitted  to  be  conditional,  had,  by  the  sale  of  [408]  1810, 
become  absolute,  notwithstanding  the  omission  to  take  the  proceedings  prescribed' 
by  Regulation  XVII.  of  1806,  such  sale  of  1810  being  bona  fide;  and  further    that 
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having  been  made  by  Shah  Shumsh-ood-deen,  heir  of  the  persons  named  iu  the  royal 
grant  as  Grantees,  the  right  of  the  Plaintiff  to  sue  for  the  recovery  of  the  villages 
wa8  barred  by  lapse  of  time,  more  than  twelve  years  having  elapsed  from  the  time  of 
the  sale  in  February,  1810,  to  the  commencement  of  the  suit  in  1822,  for  which  Ben. 
Regulations,  III.  of  1793,  and  II.  of  1805,  were  relied  on. 

The  Plaintiff  appears  to  have  been  under  age  at  the  death  of  his  Father  in  1810, 
but  in  1819  he  was  appointed  by  the  Government  to  be  Mutwaly  or  Manager  of  the 
ettablishment,  and  Sijjada-nashiu  or  Superior  thereof,  at  which  time  it  is  to  be 
presumed  that  he  had  attained  his  majority. 

The  villages  in  question  were  granted  by  two  royal  Firmans,  the  first  by  Mahomed 
Feroksir,  14th  of  March,  1717,  the  second  by  Shah  Alum,  13th  of  October,  1762. 

The  first  of  these  instruments  states,  that  a  Firman  has  been  issued,  that  one  lac  of 
dama  from  Pergunnah  Havilly  Suhseram,  in  Sooba  Bahar,  which  yields  the  sum  of 
about  Rs.  1179  to  the  Royal  Treasury,  are  endowed  and  bestowed  for  the  purpose  of 
defraying  the  expenses  of  the  Khankah  ,of  Sheikh  Kubeer,  Dervish,  as  an  Altamgha 
grants  and  that  it  shall  be  established  according  to  the  specification  made  therein. 
The  children  of  the  Sovereign,  the  Ameers,  and  those  who  transact  the  affairs  of 
State,  and  the  Jaghiredars  and  their  successors,  are  enjoined  to  relinquish  the  said 
dams  to  the  aforenamed  individual  for  him  to  manage  and  control,  and  to  descend 
to  big  heirs  in  succession  from  remove  to  remove,  and  they  are  [409]  required  to 
consider  the  grant  in  every  respect  exempt  from  all  contingencies,  and  not  to  demand 
from  the  said  person  a  fresh  Sunnud  annually.  Upon  this  instrument  a  memor- 
andum is  endorsed,  that  one  lac  of  dams  have  been  granted  by  His  Majesty  as  an 
Altamgha,  for  the  use  and  expenses  of  the  Khanhah  of  Sheikh  Kubeer,  Dervish. 

In  1744,  on  the  petition  of  Sheikh  Gholam  Shurf-ood-deen,  the  Grandson  of  Sheikh 
Kubeer,  who  had  succeeded  him  as  the  Sijjada-nashin,  a  Perwanuah  was  granted  by 
Mahomed  Shah,  enjoining  the  Chowdarries,  cultivators,  etc.,  to  consider  the  said  one 
lac  of  dams  as  an  Altamgha-enam,  by  virtue  of  the  Perwannah  of  His  Majesty,  for 
the  pnrpose  of  being  appropriated  to  the  charges  of  the  Travellers  to  and  from  the 
Khankah  of  the  said  Sheikh  Kubeer,  as  it  stood  before,  to  descend  to  the  offspring  in 
succession,  and  to  refrain  from  taking  from  the  said  Gholam  Shurf-ood-deen,  as  was 
the  rule  before,  the  true  and  fair  revenue  payable  to  the  State,  and  the  Dewanny 
taxes,  and  enjoining  them  not  to  deviate  from  what  may  be  for  the  benefit  of  the 
person  in  question. 

The  term  expressing  the  grant  to  have  been  made  for  the  purpose  of  meeting  the 
charges  of  the  Khankah  and  the  travellers  who  frequent  the  Sheikh  Kubeer,  Dervish, 
are  repeated  several  times  in  the  endorsement. 

A  similar  Perwannah  was  granted  on  the  petition  of  Sheikh  Kiam-ood-deen,  the 
Son  of-  Sheikh  Gholam  Shurf-ood-deen,  after  the  death  of  his  Father,  and  it  is 
declared  that  Sheikh  Kiam-ood-deen  is  established  in  the  Sijjada-nashin  in  the  same 
manner  as  his  Father  and  Grandfather  were. 

The  second  instrument  of  the  third  year  of  Shah  Alum,  about  the  18th  of  October, 
1762,  is  a  grant,  [410]  nearly  similar  in  form,  of  two  lacs  and  eighty-one  thousand 
dams,  the  produce  of  which  is  Rs.  3000,  to  be  fixed  as  an  Altamgha-enam  to  the 
sanctified  Sheikh  Kiam-ood-deen,  for  the  purpose  of  defraying  the  expenses  of  the 
frequenters  to  and  from  him,  exempting  the  lands  from  the  present  assessment  and 
from  aU  that  may  be  realized  thereout  by  his  good  management;  and  the  children 
and  Viziers,  etc.,  of  the  Sovereign  are  enjoined  always  to  maintain  and  uphold  the 
said  order,  and  to  relinquish  the  aforesaid  dams  to  them,  to  descend  to  the  offspring 
in  succession  to  be  enjoyed  by  them,  and  deeming  this  grant  free  from  the  con- 
tingency of  alteration  or  change,  the  public  Officers  are  not  to  demand  anything 
from  them  upon  the  score  of  revenues  or  charges,  and  to  consider  the  grant  free  of 
all  Dewanny  taxes,  or  for  any  writings  whatever  made  on  account  of  the  State. 
Deeming  this  a  full  and  positive  injunction,  they  are  not  to  demand  a  fresh  Sunnud 
annually,  nor  deviate  from  these  royal  and  munificent  orders. 

Upon  this  instrument,  a  memorandum  was  endorsed  that  281,000  dams  have  been 
grantied  by  His  Majesty  in  Pergunnah  Suhseram,  etc.,  as  an  Altamgha-enam  to 
Sheikh  Kaim-ood-deen  for  the  charges  of  the  Fakeers. 

The  proceedings  in  another  suit  commenced  by  the  Plaintiff  on  the  6th  of  April, 
1821,  against  Mussumat  Beeby  Ismut,  the  Widow  of  Shah  Shumsh-ood-deen,  to  re- 
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cover  from  her  certain  other  villages  compriBed  in  the  same  royal  grants,  and  claimed 
aa  Wukf  property,  were  put  in  with  the  decree  of  the  Sudder  Dewanny  Adawlut  of 
the  24th  of  August,  1824,  in  which  proceedings  were  set  forth  certain  opinions  of 
native  law  ofBcers  respecting  the  nature  of  Wukf  property  taken  under  the  authority 
of  the  Court. 

[411]  The  present  cause  being  brought  before  Mr.  Fleming,  the  Third  Judge  of  the 
Provincial  Court  of  Patna,  on  the  29th  of  December,  1825,  he  determined,  that  as 
the  disputed  villages  had  been  sold  conditionally,  and  the  conditions  of  Regulation 
XVII.  of  1806  not  fulfilled,  the  transaction  could  not  be  considered  a  bona  fide  sale ; 
that  the  second  Ikrarnamah,  executed  by  Shah  Shumsh-ood-deen,  the  date  of  which 
(he  said)  was  one  day  only  before  the  death  of  the  said  Shah,  which  fact,  he  says,  the 
Defendant  does  not  deny,  is  invalid,  in  addition  to  which,  according  to  the  decision 
pronounced  by  the  Sudder  Dewanny  Adawlut  (i.e.  in  the  suit  against  Beeby  Ismut),  a 
conveyance  like  this  is  not  legal.  On  consideration,  therefore,  of  all  the  circum- 
stances, he  considered  the  conditional  sale  to  stand  in  the  character  of  a  mortgage, 
that  it  was,  therefore,  necessary  to  take  an  account  of  the  produce  of  the  villages  and 
of  the  principal  and  interest  received  by  the  Defendant,  and,  therefore,  ordered  him 
to  file  the  Wasilat  papers. 

On  the  2nd  of  February,  1826,  the  Defendant  presented  a  petition  to  the  Pro- 
vincial Court,  that  witnesses  might  be  examined  in  regard  to  the  second  Ikrarnamah. 
The  cause  coming  on  again  before  Mr.  Fleming  on  the  19th  of  September,  1826,  he 
determined,  that  as  the  grounds  on  which  the  Ikrarnamah  in  question  had  been 
rendered  null  and  void  had  been  recorded  in  the  proceedings  holden  on  the  29th  of 
December,  1825,  no  further  orders  could  be  passed  on  that  head ;  but  on  the  Plaintiffs 
stating  that  the  CMSCounts  of  the  Defendant  were  erroneous,  it  was  ordered  that  the 
proceedings  should  be  suspended  :  and  Mr.  Fleming  having  on  the  18th  of  November, 
1826,  expressed  suspicion  respecting  the  genuineness  of  the  accounts,  thought  proper 
[412]  to  give  time  to  the  Plaintiff  to  falsify  them,  and  as  he  was  going  the  circuit,  he 
directed  the  cause  to  be  brought  on  before  the  Fourth  Judge,  before  whom  another 
cause  connected  with  the  present  was  pending. 

On  the  25th  of  April,  1827,  Mr.  Steer,  the  Fourth  Judge,  ordered  that  an  inquiry 
into  the  accounts  should  be  made  through  the  Collector  of  Zillah  Shahabad,  and  a 
return  was  made  by  the  Collector,  the  particulars  of  which  it  is  not  necessary  to 
notice. 

On  the  25th  of  June,  1827,  Mr.  Steer  pronounced  the  following  judgment : — ^That 
if  the  conditional  sale  writing  had  stood,  in  that  case  a  bona  fide  sale  could  not  have 
been  effected  without  acting  up  to  the  provisions  of  Regulation  XVII.  of  1806 ;  but 
as  the  conditional  sale  did  not  stand,  by  Shah  Shumsh-ood-deen  having  taken  a 
further  sum  of  Rs.  5000,  and  returned  to  the  Defendant  the  Ikrarnamah  which  this 
individual  had  executed,  which  circumstance  had  taken  place  more  than  fifteen  years, 
reckoning  to  the  period  the  suit  was  brought,  justice  demanded  that,  after  the  lapse 
of  so  long  a  time,  the  Defendant  should  not  be  deprived  of  the  full  and  final  bona  fide 
sale;  that  after  the  period  of  limitation  had  gone  by,  the  plea  that  the  Ikrarnamah, 
dated  the  2nd  of  February,  1810,  was  written  only  one  day  before  the  demise  of  Shah 
Shumsh-ood-deen,  could  not  be  admitted;  that  the  villages  had  been  sold  in  the 
character  of  a  bona  fide  sale  after  the  period  of  a  conditional  sale  expired;  and  that 
the  grounds  on  which  these  lands  were  deemed  not  to  be  a  Wukf  endowment  had  been 
recorded  in  the  proceedings  holden  in  a  cause  No.  803.  For  these  reasons  he  ordered 
that  the  Plaintiff's  claim  should  be  dismissed  with  costs  of  suit. 

The  Plaintiff  having  appealed  from  this  judgment  [413]  to  the  Sudder  Dewanny 
Adawlut,  the  appeal  came  on  before  Mr.  Ross,  Judge  of  that  Court,  on  the  30th  of 
January,  1830,  who,  after  stating  the  conditional  and  absolute  bills  of  sale  to  the 
Defendants,  the  death  of  Shah  Shumsh-ood-deen,  and  that  after  his  death  his  Widow, 
Mussumat  Kadira  (Beeby  Ismut),  held  possession  of  the  villages  mentioned  in  the  two 
Firmans  till  1819,  together  with  other  property  of  the  deceased  as  Malikeh  or  pro- 
prietress ;  that  in  the  year  1819,  the  local  Agents  knowing  the  villages  mentioned  in 
the  two  Firmans  to  be  Wukf  property,  appropriated  to  religious  purposes,  appointed 
the  Plaintiff  to  their  management  as  Procurator,  who  instituted  a  suit  against  her 
for  these  villages  and  others  acquired  by  the  profits  of  them ;  and  that  having  proved 
their  appropriation  to  religious  endowment  (Wukf),  he  obtained  a  decree,  which 
decree,  as  proof  of  the  property  being  an  appropriation  (Wukf),  was  affirmed  by  the 
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Sudder  Dewannj  Adawlut;  and  after  stating  the  proceedings  instituted  in  the 
present  suit,  he  proceeded  thus: — ^As  the  villages  in  dispute  were  of  the  number 
mentioned  in  the  two  Firmans,  according  to  which  Firmans,  on  proof  of  the  yiUages 
being  Wukf  (appropriated),  the  case  No.  2340  (Mussumat  Kadira,  Appellant,  against 
Shah  Shumsh-ood-deen,  Respondent),  was  decided  by  this  Court  on  the  34th  of 
August,  1824,  hence  in  this  case  two  points  demand  consideration :  — 

First,  whether  Shah  Shumsh-ood-deen,  the  villages  in  question  being  Wukf  (ap- 
propriated) property,  had  or  had  not  the  right  of  alienating  such  Wukf  (appro- 
priated) property,  either  by  Bye-bil-wuffa  (conditional  sale),  by  Bye-meady  (absolute 
sale),  or  by  any  other  sort  of  assignment.  As  to  which  he  says,  "  The  Futwa  (law 
opinion)  of  the  law  officers  of  this  Court  [414]  makes  this  point  clear  and  manifest, 
viz.,  that  a  Mutwaly  (Procurator)  has  no  right  to  alienate  Wukf  (or  appropriated) 
property  by  Bye-bil-wu£fa  (conditional  sale)  or  by  any  other  kind  of  transfer." 

Secondly ;  he  says,  "  That  from  the  2nd  of  February,  1810,  the  date  of  the  Ikrar- 
namah  (agreement  Bond)  executed  by  Shah  Shumsh-ood-deen,  more  than  twelve 
years  had  elapsed ;  that  Mussumat  Kadira  his  Widow,  as  Malikeh  (proprietress),  held 
possession  of  the  property  that  had  been  seized  of  the  aforesaid  Shah,  and  that  Shah 
Eubeer-ood-deen,  in  the  month  of  April,  1819,  had  been  appointed  Mutwaly  (Pro- 
curator), agreeably  to  the  orders  of  the  local  Agents." 

Under  these  circumstances,  he  states  the  question  to  be,  whether  the  suit  of  the 
Plaintiff  is  or  is  not  worthy  of  being  entertained  by  the  Court ;  and  pronounces  his 
opinion,  that  if  from  the  date  of  the  seizin  by  a  person  who  believed  the  seller  to  have 
power  to  sell,  and  no  usurpation  or  fraud  was  imputable  to  the  seller,  the  right  of 
the  person  seized  would  be  well  founded,  agreeably  to  section  iii.  of  Regulation  II.  of 
1805,  and  he  states  that  section  xiv.  of  Regulation  III.  of  1793  would  apply  to  his 
case;  that  the  absolute  sale  of  the  2nd  of  February,  1810,  was  fully  proved,  and 
neither  the  Plaintiff  nor  any  one  for  him,  during  the  twelve  years,  demanded  his 
right,  nor  did  Defendant  admit  it  or  promise  payment,  nor  did  the  Plaintiff  advance 
his  claim  in  any  Court ;  that  the  Plaintiff  did  not  appear  to  have  been  prevented  by 
minority,  having  attained  the  age  of  majority  in  1819,  when  he  was  appointed  the 
superintendent  of  the  Wukf  property,  three  years  before  the  commencement  of  the 
suit,  and  that  with  reference  to  section  xiv.  of  Regulation  III.  of  1793,  his  claim  was 
beyond  the  limit  of  cognizance.  [415]  As  in  this  case,  however.  Government  was 
neither  Plaintiff,  nor  had  the  Appellant  its  sanction  for  instituting  the  suit,  hraice, 
in  his  judgment,  section  ii.  of  the  Regulation  II.  of  1805  cannot  be  applied  to  this 
case,  still,  although  the  Government  was  not  Plaintiff,  yet  in  consequence  of  the 
property  in  question  being  Wukf,  or  appropriated  property,  and  the  Plaintiff 
appointed  Mutwaly  (Procurator)  by  (xovernment,  for  the  management  of  the  Wukf 
(appropriated)  property,  which  is  consecrated  for  the  entertainment  of  travellers,  he 
thought  there  was  reason  to  question  whether  the  provisions  of  section  ii.  Regulation 
n.  of  1805,  could  affect  such  a  case  or  not;  that  up  to  the  present  period,  no  case  of 
the  kind  had  ever  been  tried  by  the  Court,  consequently  the  passing  of  a  final  Order 
in  this  case  by  one  Judge  did  not  appear  expedient.  It  was,  therefore,  ordered,  that 
the  papers  for  a  final  Order  should  be  laid  before  the  two  other  Judges  of  the  Court. 

Mr.  Tumbull,  another  Judge  of  the  Sudder  Dewanny  Adawlut,  before  whom  the 
cause  was  brought,  having  differed  in  opinion  from  Mr.  Ross,  on  the  11th  of  February, 
1830,  ordered  the  papers  to  be  laid  before  another  Judge.  Accordingly  it  ccone 
before  Mr.  Leicester  and  himself  on  the  18th  of  February,  1830,  who  after  stating 
their  opinion,  that  Mr.  Steer  had  no  power  to  decide  the  case  singly  in  opposition  to 
tihe  opinion  of  Mr.  Fleming,  but  that  he  ought  either  to  have  postponed  the  case  till 
the  return  of  Mr.  Fleming,  or  if  he  thought  the  inquiry  by  Mr.  Fleming  incomplete,  to 
have  recorded  his  opinion,  and  referred  the  case  to  the  final  Order  of  another  Judge ; 
that  his  decision,  founded  on  the  authenticity  of  the  Ikrarnamah  of  the  2nd  of 
February,  1810,  which  he  pronounced  to  be  authentic,  without  evidence,  and  of  the 
verity  of  which  strong  [416]  suspicions  appeared,  was  indeed  extraordinary :  since, 
therefore,  the  decree  of  the  Provincial  Court  could  not  be  sanctioned,  it  became 
necessary  to  inquire  into  the  merits  of  ihe  Plaintiff's  claim,  and  with  that  view  to 
consider,  first,  whether  an  inquiry  in  regard  to  the  Ikrarnamah  of  the  2nd  of 
February,  1810,  in  order  to  remove  the  objection  of  the  Respondent  by  calling  for 
evidence  of  its  authenticity,  was  or  was  not  necessary.     As  to  which  they  say,  "  In 
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our  opinion,  an  inquiry  in  regard  to  the  instrument  in  question  is  neither  necessary 
nor  beneficial  to  the  cause  of  the  Defendant;  for  in  the  event  of  the  instrument  in 
question  on  inquiry  proving  valid  and  authentic,  yet  the  sale  by  the  late  Shah 
Shumsh-ood-deen  of  the  villages  mentioned  in  the  instrument  in  question  is  alto- 
gether improper  and  illegal;  for  the  villages  in  question  are  proved  to  be  of  the 
number  of  the  Wukf  or  appropriated  villages.  In  such  a  case  the  deceased  Shah  had 
no  power  by  law  to  alienate  them."  Secondly,  whether  the  claim  of  the  Plaintiff, 
considering  the  lapse  of  twelve  years  from  the  date  of  the  Ikramamah,  was  cognizable 
by  the  Court.  On  this  question  their  opinion  was,  "  That  independently  of  the 
circumstance,  that  up  to  the  present  date  the  Ikramamah  of  Bye-bat  (absolute  sale) 
has  not  been  proved  in  such  wise  as  to  change  the  aspect  of  the  first  or  Bye-bil-wuffa 
(conditional  sale),  and  that  there  appears  no  necessity  to  take  evidence  in  regard  to 
its  authenticity,  in  consideration  of  Shah  Shumsh-ood-deen  having  no  power  to 
alienate  the  villages  in  dispute,  yet  the  Ikramamah  in  question,  even  if  it  were 
proved  authentic,  could  not  bar  the  claim  of  the  Appellant,  because  the  Appellant  was 
appointed  by  the  local  Agentat  to  the  oflSces  of  the  Mutwaly  (Procurator)  and 
Sijjada-nashin  (Superior)  of  the  Khankah  or  monastery  of  [417]  Sheikh  Kubeer, 
Dervish,  in  1819."  It  is  obvious,  therefore,  they  say,  that  from  the  date  of  his 
appointment,  only  the  superintendence  of  the  Wukf  (appropriated)  villages  apper- 
taining to  the  Khankah  in  question,  devolved  to  his  care,  and  previous  to  that  time 
he  had  no  concern  whatever  with  that  matter.  In  such  a  case,  agreeably  to  the 
intentions  of  section  xiv.  of  Regulation  III.  of  1793,  the  claim  of  the  Appellant  in 
every  way  appears  worthy  of  being  entertained  by  the  Court.  Thirdly,  they  say, 
"  Although,  according  to  usage  in  cases  of  Bye-bil-wuffa  (conditional  sale)  it  behoves 
that  the  purchase-money  of  Bye-bil-wuffa  should  be  caused  to  be  paid  by  the  Plaintiff 
to  the  Defendant,  after  the  latter  shall  have  accounted  for  the  Wasilat  (mesne  profits) 
of  the  villages  in  dispute,  yet  as  the  estate  in  question  was  Lakhiraj  or  rent  free,  and 
a  profitable  one,  and  has  moreover  been  in  the  possession  of  the  Respondent  ever 
since  the  year  1806-7  up  to  the  present  time,  a  period  of  sixteen  years,  it  is  presum- 
able that  in  such  a  length  of  time  the  purchase-money,  principal  and  interest,  must 
have  been  realized  by  the  Defendant  from  the  Mahal  (District)  in  question.  For  this 
reason,  and  also  in  consideration  of  the  seizin  of  the  Defendant  in  the  property  in 
question  being  illegal,  and  the  payment  not  lying  in  the  Plaintiff,  who  is  ^e  Mutwaly 
(procurator)  and  superintendent,  an  ascertainment  of  the  Wasilat  (mesne  profits)  is 
deemed  unnecessary;  but  rather  with  a  view  of  putting  an  end  to  the  dispute,  and' 
the  suffering  of  the  parties,  it  is  deemed  proper  that  neither  the  purchase-money  be 
caused  to  be  paid  by  the  Plaintiff  to  the  Defendant,  nor  the  Wasilat  money  be 
demanded  of  the  Defendant  by  the  Plaintiff." 

[418]  The  Court,  therefore,  decreed  in  favour  of  the  Plaintiff's  claim,  reversing 
the  decision  of  the  Patna  Court,  and  directed  the  costs  of  the  parties  in  both  Courts 
to  be  defrayed  respectively  by  each. 

Such  being  the  determination  of  the  Court  of  appeal,  their  Lordships  are  to 
consider,  whether  that  Court  has  determined  rightly.  First,  that  villages  contained 
in  the  royal  grants  were  to  be  considered  as  Wukf,  and,  therefore,  inalienable  in  any 
manner  whatsoever.  Secondly,  that  notwithstanding  the  lapse  of  time,  the  Plaintiff, 
in  the  character  of  Mutwaly,  to  which  he  had  been  appointed  by  Government  in  1819, 
was  entitled  to  recover  those  villages.  Thirdly,  that  as  the  possession  of  them  by  the 
Defendant  was  illegal,  and  as  the  Plaintiff  was  not  the  Debtor  of  the  Defendant, 
he  was  not  bound  to  repay  the  money  advanced.  With  respect  to  the  determination 
that  the  Plaintiff  ought  not  to  have  any  account  of  the  mesne  profits,  as  the  Plaintiff 
himself  has  made  no  complaint,  it  is  unnecessary  to  consider  it. 

The  question,  whether  the  property  mentioned  in  the  two  royal  grants  was  to  be 
considered  as  Wukf,  or  as  a  proprietary  right,  was  much  discussed  in  the  above- 
mentioned  case  of  Eubeer-ood-deen  (the  present  Plaintiff)  against  Mussummat 
Eadira ;  and  the  opinions  of  the  native  law-officers  taken  in  that  cause  being  found 
to  be  contradictory,  it  became  necessary  to  consult  the  Futwas  of  Lawyers  in  cases 
formerly  decided  by  the  Court  respecting  Wukf  endowments,  and  the  decision  of  the 
Sudder  Dewanny  Adawlut  of  the  Ist  of  March,  1814,  in  the  case  of  Kulb  Alt  Hoottein 
y.Syf  Alt,  together  with  a  Futwa  of  a  former  Kazi-ool-Rouzet  of  the  Sudder  Dewanny 
Adawlut,  and  of  the  Moofti  of  that  Court,  were  referred  to. 
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[419]  The  terms  of  the  Firmans  of  Aulun  Gheer  in  that  cause  ran  thus :  "  As  it 
has  come  to  the  knowledge  of  His  Majesty,  that  agreeably  to  a  Sunnud,  furnished  by 
the  Hakims,  certain  Mouzahs  situate,  etc.,  have  been  appropriated  for  the  purpose 
of  meeting  the  charges  of  Fakeers  and  Students  of  the  Madrissa,  and  the  Khankah 
snd  MuBJid  of  Moolla  Dervish  Hoossein,  Son  of  Moolla  Gholam  Ali,  and  the  afore- 
atid  individual  is  hopeful  for  the  royal  munificence  and  favor.  His  Majesty's  royal 
commands  are,  that  in  the  event  of  the  aforesaid  Mouzahs  being  in  the  occupation 
and  enjoyment  of  that  individual,  the  whole  of  their  Mouzahs  shall  continue  as  they 
formerly  were  at  a  jumma  of  15,000  dams  (from  such  a  date),  in  the  character  of 
a  Uaddad  Mash  (aid  for  subsistence),  according  to  the  tenor  of  the  grant;  and  in 
order  that  he  may  apply  the  produce  of  these  lands  to  meet  the  charges  of  the 
Students  of  his  Madrissa  and  Musjid,  and  the  present  and  future  Hakims,  the 
Amils,  etc.,  are  enjoined  to  relinquish  the  Mouzah  in  question  to  that  person's  occu- 
pation, to  deem  them  Maaf  (exempt  from  tax),  and  blotted  with  the  pen  in  every 
respect,  and  not  to  require  of  him  a  fresh  Sunnud  annually.  Should  that  individual 
occupy  anything  in  any  other  way,  they  are  not  to  countenance  him."  Upon  read- 
ing the  Firman,  the  Eazi-ool-Rouzat  and  the  Moofti  gave  their  Futwa  as  follows : 
"  As  in  the  Firman  it  is  written  that  the  produce  of  the  lands  specified  therein  is  to 
be  applied  to  meet  the  charges  of  Students  of  Madrissa  and  Musjid  of  Moolla  Dervish 
Hocagein,  and  as  it  is  not  written  that  the  said  Moolla  shall  appropriate  the  produce 
to  meet  the  charges  of  his  family  and  children,  or  that  he  shall  enjoy  the  same  with 
his  family  and  children,  it  therefore  appears  to  us,  that  the  lands  in  question  have 
been  paid  [^0]  as  Wukf  in  the  character  of  Maddad  Mash,  and  are  not  liable  to  sale 
or  gift." 

Agreeably  to  the  above  Futwa,  the  Judges  of  the  Sudder  Dewanny  Adawlut 
decreed  that  the  litigated  lands  contained  in  the  Firman  in  question  were  a  Wukf 
endowment,  and  were  not  disposable  by  scde  or  gift;  the  grounds  of  which  judgment 
(it  is  said)  are  fully  stated  in  the  decree  of  that  Court,  under  date,  March  Ist,  1824. 

It  is  to  be  observed,  that  the  word  "  Wukf  "  was  not  mentioned  in  the  Firman, 
and  that  the  individual  on  whose  application  the  grant  was  made,  Moolla  Hoossein, 
was  expressly  named.  In  the  report  of  this  case  (2  Ben.  Sud.  Dew.  Ad.  Rep.  110), 
it  is  said  l^at  the  terms  of  the  Firman  declared  that  the  general  superintendence  of 
the  resources  should  be  confided  to  Dervish  Hoossein,  and  should  remain  vested  in 
him,  his  heirs,  and  successors ;  or  other  property  to  pious  and  charitable  purposes 
is  sufficient  to  constitute  Wukf,  without  the  express  use  of  that  term  in  the  grant, 
and  that  the  alienation  of  such  property  from  the  purposes  intended  is  illegal. 

After  referring  to  this  case,  and  the  opinions  of  the  law-officers,  the  Sudder 
Dewanny  Adawlut,  in  the  case  of  Mtutummat  Kadira  v.  Shah  Kubeer-ood-deen 
(3  Ben.  Sud.  Dew.  Rep.,  407),  appear  to  have  determined,  that  notwithstanding  the 
use  of  the  words  "  Enam  "  and  "  Altamgha,"  in  the  royal  grants,  and  the  mention 
therein  of  the  person  upon  whose  petition  the  grants  were  made,  yet  as  these  grants 
appeared  clearly  to  have  been  made  (as  expressed  in  the  petitions)  for  the  purpose  of 
maintaining  a  charitable  institution,  the  persons  named  were  not  to  be  considered 
proprietors ;  that  the  eBtabIiBh-[421]-ment  (the  Khankah)  was  the  real  Donee,  and 
the  persons  named  were  only  Mutwalies  of  the  Khankah ;  that  a  Mutwaly  has  no 
right  to  alienate,  and  consequently  that  the  transfer  by  gift  or  otherwise  by  Shah 
Shumsh-ood-deen  was  illegal. 

This  decision  is  in  accordance  with  the  doctrine  laid  down  in  The  Hediya, 
Book  XV.,  of  Wukf  or  appropriation,  Hamilton's  translation,  vol.  ii.,  page  334, 
where  it  is  said  "  Wukf  "  in  its  primitive  sense  means  "  detention."  In  the  language 
of  the  law  (according  to  Haneefa),  it  signifies  the  appropriation  of  any  particular 
thing,  in  such  a  way  that  the  Appropriator's  right  in  it  shall  continue,  and  the 
advantage  of  it  go  to  some  charitable  purpose,  in  the  manner  of  a  loan.  According 
to  the  two  Disciples,  "  Wukf  "  signifies  the  appropriation  of  a  particular  article  in 
rach  a  manner  as  subjects  it  to  the  rules  of  divine  property,  whence  the  Appro- 
priator's right  in  it  is  extinguished,  and  it  becomes  a  property  of  Grod,  by  the 
advantage  of  it  resulting  to  his  creatures.  The  two  Disciples,  therefore,  hold 
appropriation  to  be  absolute,  though  differing  in  this,  that  Aboo  Yoosaf  holds  the 
appropriation  to  be  absolute  from  the  moment  of  its  execution,  whereas  Mahomed 
holds  it  te  be  absolute  only  on  the  delivery  of  it  to  a  Mutwaly  (or  Procurator),  and, 
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consequentlj  that  it  cannot  be  disposed  of  by  gift  or  sale,  and  that  inheritance 
also  does  not  obtain  with  respect  to  it.  Thus  the  term  "  Wukf,"  in  its  literal  sense, 
comprehends  all  that  is  mentioned,  both  hy  Haneefa,  and  by  the  two  Disciples. 

Again  (page  344)  it  is  said,  "  Upon  an  appropriation  becoming  valid  or  absolute, 
the  sale  or  transfer  of  the  thing  appropriated  is  unlawful  according  to  all  Lawyers : 
the  transfer  is  unlawful,  because  of  a  saying  of  the  Prophet,  '  Bestow  the  actual 
land  itself  [422]  in  charity  in  such  manner  that  it  shall  no  longer  be  saleable  or 
inheritable.' " 

If  the  decision  in  the  case  of  Kubeer-oodrdeen  v.  Miusvmat  Kadira  was  correct, 
it  follows  that  the  transfer  in  this  case,  whether  conditional  or  absolute,  by  the  same 
person  (Shumsh-ood-deen)  to  the  Defendant,  was  illegal :  also,  secondly,  with  respect 
to  the  lapse  of  time,  the  Plaintiff,  not  being  the  proprietor,  had  no  right  to  sue 
for  the  recovery  of  the  villages  as  his  own  \  accordingly,  he  preferred  his  suit  as 
Sijjada-nashin,  having  been  appointed  Mutwaly  in  1819.  Had  he  succeeded  as  heir 
of  his  Father  to  a  proprietary  right  in  the  villages,  he  might  have  been  barred  by 
the  lapse  of  twelve  years,  according  to  section  xiv.  of  Regulation  III.  of  1793  j  but 
having  no  right  except  as  Mutwaly,  he  stood  in  a  very  different  situation.  The 
superintendence  of  the  Wukf  villages  devolved  to  his  care  from  the  date  of  his 
appointment  only.  The  Mutwaly  is  the  Procurator  of  the  Donor,  which,  in  this  case, 
was  the  Sovereign ;  and  it  appears,  by  Regulation  XIX.  of  1810,  that  it  is  the  duty 
of  every  Glovernment  to  provide,  that  the  endowments  for  pious  and  beneficial  pur- 
poses be  applied  according  to  their  real  intention :  the  local  Agents  are  appointed 
to  ascertain  and  report  the  names  of  Trustees,  Managers,  and  superintendents, 
whether  under  the  designation  of  Mutwaly  or  any  other,  and  all  vacancies,  and  to 
recommend  fit  persons  where  the  nomination  devolves  on  the  Government.  That 
the  Board  of  Commissioners  may  appoint  such  persons  or  make  such  other  provision 
for  the  superintendence,  management,  or  trust  as  may  be  thought  fit.  The  Plaintiff, 
therefore,  upon  his  appointment  as  Mutwaly,  became  the  authorized  Agent  of  the 
Government  for  the  performance  of  the  acknowledged  [423]  duty  of  the  Government 
to  protect  the  endowment  from  misapplication ;  for,  as  it  is  said  in  the  opinion  of 
the  Mahomedan  lawyers,  "  The  endower  and  the  Mutwaly  are  one  and  the  same." 
The  endowment  in  this  case  was  a  perpetual  endowment,  and  the  duty  of  the  €U>vern- 
ment  to  preserve  its  application  to  the  right  use  was  a  public  and  perpetual  duly. 

By  Regulation  II.  of  1805,  section  ii.,  it  is  provided,  that  the  limitation  of  twelve 
years  for  the  commencement  of  civil  suits  shall  not  be  considered  applicable  to  the 
commencement  of  any  suits  for  the  recovery  of  the  public  revenue,  or  for  any  public 
rights  or  claims  whatever  which  may  be  instituted  by  or  on  behalf  of  the  Govern- 
ment, with  the  sanction  of  the  Grovemor-General  in  Council,  or  by  direction  of  any 
public  Officer  or  Officers  who  may  be  duly  authorized  to  prosecute  the  same  on  the 
part  of  Government.  The  Plaintiff,  who  was  neither  heir  nor  personal  repre- 
sentative of  his  Father,  in  respect  of  Wukf  property,  had  no  right  of  action  against 
tiie  Defendant  till  his  appointment  in  1819,  and  the  Defendant  could  acquire  no 
right  against  the  Government,  whose  Procurator  the  Plaintiff  was,  at  least,  until 
twelve  years  had  elapsed  from  his  appointment. 

The  endowment  being  a  perpetual  Wukf,  and  the  alienation  consequently  ill^al, 
and  it  not  having  been  shown  that  the  purchase-money  was  applied  to  the  use  of  the 
Ehankah,  the  Plaintiff  cannot  be  required  to  account  for  i^  even  supposing  the 
Defendant  not  to  have  been  fully  repaid  by  his  long  possession  of  the  property. 

Their  Lordships  are,  therefore,  of  opinion,  that  the  judgment  of  the  Sudder 
Dewanny  Adawlut  ought  to  be  affirmed. 

[See  now  Indian  Limitation  Act  (XV.  of  1877),  printed  as  amended  General 
Acts,  1898,  3rd  ed.  p.  73.] 
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[ffii]  JESWUNT  SING-JEE  UBBT  SING-JEE,  and  CHUTUR  SING-JEE  DEEP 
SING-JEE,— AppeUwnU;  JET  SING-JEE  UBBT  SING-JEE,— Respondent  * 
[Jan.  7,  1841]. 

On  appeal  from  the  Sudder  Dewanny  Court  of  Bombay. 

In  a  suit  for  possession  of  zemindary  and  other  estates  claimed  as  Son  and  heir 
of  the  deceased  Zemindar,  the  Defendants  denied  the  title  of  the  Plaintiff, 
alleging  that  he  was  a  spurious  and  supposititious  child,  and  tendered  fifty- 
eight  witnesses  to  prove  that  f a6t :  the  Zillah  Court  having  taken  the  deposi- 
tions of  thirty  of  these  witnesses,  refused  to  permit  the  remaining  twenty- 
eight  to  be  examined,  on  the  ground,  that  being  to  prove  the  facts  deposed  to 
by  those  already  examined,  it  was  unnecessary  to  tt^e  their  depositions,  and, 
ultimately,  decided  in  favour  of  the  Plaintiff;  the  Defendants  appealed  to 
the  Sudder  Court,  which  Court  refused  to  examine  the  witnesses  rejected  by 
the  Zillah,  and  affirmed  the  decree  of  that  Court.  On  appeal  to  Her  Majesty 
in  Council,  the  Judicial  Committee  remitted  the  case  back  to  the  Sudder 
Court,  being  of  opinion,  that  the  refusal  by  that  Court  to  admit  the  examina- 
tion of  the  witnesses  tendered,  was  irregular,  and  that  no  decision  could  be 
come  to  upon  the  merits  under  such  circumstances. 

On  the  20th  of  June,  1825,  the  Respondent,  Jet  Sing-jee,  by  his  Mother  and 
guardian,  Baee  Purtaba,  filed  a  plaint  in  the  Zillah  Court'  of  Broach  against  the 
Appellants,  Jeswunt  Sing-jee  Ubby  Sing-jee,  and  Chutur  Sing-jee  Deep  Sing-jee, 
the  Brother  and  Nephew,  and  also  against  Mussumat  Gula  Bhaee,  the  Widow  of 
Rana  Ubby  Sing-jee,  deceased,  for  recovery  of  zemindary  and  other  real  and  per- 
sonal estates  in  the  possession  of  Jeswunt  Sing-jee  Ubby  Sing-jee,  belonging  to  the 
[425]  late  Rana  Ubby  Sing-jee,  and  which  the  Respondent  claimed  to  be  entitled  to 
as  his  Son  and  heir. 

The  Appellants,  on  the  5th  of  December,  1825,  filed  separate  answers  to  the  plaint, 
insisting,  among  other  things,  that  the  Plaintiff,  Jet  Sing-jee,  was  not  the  Son  of 
the  deceased  Rana  Ubby  Sing-jee,  but  a  spurious  and  supposititious  child,  the 
offspring  of  a  Slave,  and  setting  up  a  deed  of  adoption,  alleged  to  have  been  made 
by  the  late  Rana  in  favour  of  the  Defendant,  Jeswunt  Sing-jee  Ubby  Sing-jee. 

Gula  Bhaee,  the  other  Defendant,  also  filed  an  answer  to  the  plaint,  disclaiming 
any  interest  in  the  subject  of  the  suit,  other  than  the  maintenance  due  to  her  as 
Widow  of  the  deceased  Rana  Ubby  Sing-jee. 

After  the  usual  pleadings,  documentary  and  oral  evidence  was  produced  on 
both  sides.  For  the  Plaintiff,  Witnesses  were  examined  to  prove  his  legitimacy,  and 
the  circumstances  attending  his  birth  and  recognition  by  his  deceased  Father.  The 
Defendants  summoned  fifty-eight  Witnesses  in  support  of  their  case.  The  deposi- 
tions of  sixteen  of  these  Witnesses  having  been  taken,  there  being  considerable  delay 
on  the  part  of  the  Defendants  in  producing  the  remaining  forty-two,  the  Court 
directed  the  Defendants'  Vakeels  to  be  asked  what  points  these  Witnesses  were  to 
he  called  to  prove,  and  upon  receiving  their  answer,  decided  summarily  that  it  was 
unnecessary  to  examine  more  than  fourteen  of  these  forty-two  remaining  Witnesses, 
twenty-eight  being  to  prove  what  had  been  already  gone  through  by  the  sixteen  first 
Witnesses. 

On  the  22nd  of  August,  1826,  the  Zillah  Judge  pronounced  a  decree,  part  of 
which  was  in  the  following  terms :  "  After  a  most  attentive  perusal  of  the  whole  of 
the  documents  filed,  and  evidence  taken  in  [426]  this  case,  the  Court  is  quite  satisfied 
titat  the  Plaintiff  has  proved  his  claim  to  the  Guddy  of  Amod ;  for,  independent  of  the 
evidence  and  documents  produced  by  the  Plaintiff,  the  strong  resemblance  that 
Jet  Sing  bears  to  his  deceased  Father,  the  latter  of  whom  was  personally  known  to 
the  Judge  when  alive,  is  so  great  as  to  leave  no  doubt  in  the  mind  of  the  Court  as 

•  Present:   Members  of  the  Judicial  Committee, — ^Lord  Brougham,  the  Vice- 
Chancellor,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushington. 
Privy  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart. 
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to  his  being  his  legitimate  Son."  It  was  accordingly  decreed,  that  PlaintifiE  be  put 
in  full  possession  of  the  whole  of  the  property  of  his  deceased  Father,  Ubby  Sing-jee, 
which  was  in  the  possessioa  of  the  Defendants,  each  party  bearing  his  own  costs. 

The  Appellants  appealed  from  this  decree  to  the  Court  of  Sudder  Dewanny, 
complaining,  among  other  things,  of  the  refusal  by  the  Zillah  Court  to  take  the 
evidence  of  the  Witnesses  tendered.  The  Sudder  Court,  however,  refused  to  admit 
this  evidence,  on  the  ground  that  its  necessity  was  not  made  apparent  to  the  Court, 
and  affirmed  the  decree  of  the  Zillah  Court  of  Broach. 

From  this  decree  the  Appellants  appealed  to  Her  Majesty  in  Council. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant. 
Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent. 

The  case  having  been  opened, 

Lord  Brougham,  on  the  part  of  their  Lordships,  expressed  great  doubt  whether, 
after  the  refusal  by  the  Zillah  Court  of  Broach  to  permit  the  examination  of  twenty- 
eight  Witnesses  [427]  tendered  by  the  present  Appellants,  and  the  refusal  of  the 
Sudder  Court,  who  possessed  the  authority  to  remedy  the  error  of  the  Zillah  Court 
by  calling  them,  the  Judicial  Committee  could  come  to  any  decision  on  the  merits ; 
and  after  hearing  the  Respondent's  Counsel  on  that  point,  their  Lordships  deter- 
mined to  advise  Her  Majesty  to  remit  the  cause  to  the  Sudder  Dewanny  Adawlut ; 
being  of  opinion,  that  the  rejection  of  the  evidence  upon  the  supposition  that  it 
would  go  only  to  prove  the  same  facts  deposed  to  by  the  sixteen  Witnesses  previously 
examined,  viz.,  the  spurious  birth  and  supposititious  character  of  the  PlaintifiE,  the 
present  Respondent,  which  facts,  if  proved,  would  have  put  an  end  to  the  case,  was 
wholly  irregular,  and  detrimental  to  justice,  and  that  the  decision  of  the  Judge  upon 
the  personal  resemblance  of  the  Plaintiff  to  his  deceased  Father  could  not  be  received 
or  acted  on  by  a  Court  of  appeal :  they,  therefore,  resolved  to  remit  the  cause  back 
to  India,  and  advised  the  following  Order  : 

"  That  the  said  cause  be,  and  the  same  is  hereby  remitted  back  to  the  Sudder 
Dewanny  Adawlut,  as  is  therein  set  forth  and  recommended,  whereof  the  Judges  of 
the  Sudder  Dewanny  Adawlut  at  Surat,  for  the  time  being,  and  all  other  persons 
whom  it  may  concern,  are  to  take  notice  and  govern  themselves  accordingly." 

[For  subsequent  proceedings  see  Jesvmnt  Sing-jee  Ubby  Sing-jee  v.  Jet  Sing-jee 
Ubby  Sing-jee,  1843-4,  3  Moo.  Ind.  App.  245.  On  point  as  to  reception  of 
evidence,  see  Modee  Kaikhqascrow  Homntsjee  v.  Cooverbhaee,  1856,  6  Moo.  Ind. 
App.  459.] 


[428]  EDWARD  COBB  MORGAN,  CHARLES  AUGUSTUS  WEST,  JAMES  PATCH, 
JOHN  PASCAL  LARKINGS,  EDWARD  ARMITAGE,  and  HENRY  ALDER- 
SON  WOODHOUSE,— ^pp«Zfa«««;  GEORGE  WILLIAM  LEECH,— ««pon- 
dent  *  [Feb.  12,  Dec.  3,  1841J. 

On  appeal  from  the  Supreme  Court  of  Judicature  at  Bombay. 
Heard  ex  parte. 

The  Supreme  Court  of  Judicature  at  Bombay  has  no  power  to  admit  persons 
as  Attorneys  and  Solicitors  to  practise  in  the  Courts  there,  except  such  as 
are  qualified  in  the  manner  pointed  out  by  the  Bombay  Charter  and  Letters 
Patent  of  1823,  establishing  the  Court — viz.,  those  who  have  been  admitted 
Attorneys  or  Solicitors  in  one  of  the  Courts  at  Westminster,  or  were  practising 
in  the  Recorder's  Court  at  Bombay,  at  the  time  of  the  publication  of  that 
Charter  [2  Moo.  Ind.  App.  439,  441]. 

*  Present :  Lord  Brougham,  Lord  Campbell,  Mr.  Justice  Erskine,  and  the  Right 
Hon.  Dr.  Lushington. 
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Semble.  Where  a  matter  has  been  referred  by  Her  Majesty  to  the  Judicial  Com- 
mittee, which  is  not  strictly  an  appealable  grievance,  their  Lordships  may, 
under  the  reservations  contained  in  the  3rd  and  4th  Will.  IV.,  c.  41,  advise 
Her  Majesty  to  grant  the  Petitioner  leave  to  appeal  [2  Moo.  Ind.  App.  434]. 

This  was  an  appeal  respecting  the  admission  of  parties  to  practise  as  Attorneys 
or  Solicitors  in  the  Supreme  Court  of  Bombay,  and  inv<Jved  the  authority  of  tlie 
Judges  of  that  Court  to  make  an  Order  for  their  admission  after  having  served  for 
three  years  with  an  Attorney  in  India,  without  any  previous  service  in  England. 

By  the  Charter  and  Letters  Patent  constituting  the  Supreme  Court  at  Bombay, 
made  by  His  late  Majesty  George  IV.,  under  the  authority  of  4th  Goo.  IV.,  c.  71,  the 
Judges  of  the  Supreme  Court  were  authorized  and  [429]  empowered  to  prove,  admit, 
and  enrol  as  Advocates  and  Attorneys,  such  and  so  many  persons  as  might  be  bona 
fide  practising  as  such  in  the  Court  of  the  Recorder  at  Bombay,  at  the  time  of  the 
publication  of  the  Charter ;  and  also  as  Advocates,  such  and  so  many  persons  having 
been  admitted  Barristers-at-law,  in  England  or  Ireland ;  and  as  Attorneys,  such  and 
M  many  persons  having  been  admitted  Attorneys  or  Solicitors  in  one  of  His 
Majesty's  Courts  at  Westminster,  as  might  to  the  said  Court  appear  fit,  according  to 
auch  rules  and  qualifications  as  the  said  Court  should  for  that  purpose  make  and 
declare;  to  act  as  well  in  the  character  of  Advocate  as  of  Attorneys  in  the  said 
Court ;  and  it  was  also  expressly  declared,  that  no  other  person  or  persoils  whosoever 
should  be  admitted  to  appear  and  plead,  or  act  in  the  Supreme  Court  for  and  <m 
behalf  of  any  suitors :  and  it  was  further  provided,  that  no  person,  other  than  the 
persons  bona  fide  practising  as  Advocates  or  Attorneys  in  the  Court  of  the  Recorder 
at  Bombay  at  the  time  of  the  publication  of  the  Charter,  should  be  capable  of  being 
admitted  or  enrolled,  or  of  practising  in  the  said  Court,  without  the  license  of  the 
East  India  Company  for  that  purpose  first  had  and  obtained. 

On  t^e  13th  November,  1834,  the  Supreme  Court  of  Judicature  at  Bombay  made 
and  published  the  following  Order: — 

"  Any  person  desiring  to  be  admitted  as  an  Attorney,  Solicitor,  or  Proctor,  shall 
produce  a  certificate  of  his  having  been  admitted  an  Attorney  or  Solicitor  in  one 
of  His  Majesty's  Courts  at  Westminster,  or  of  his  having  served  a  regular  Clerkship 
of  three  years  to  an  Attorney  or  Solicitor  in  one  of  the  Supreme  Courts  in  India, 
and  also  a  certificate  of  his  good  character  and  [430]  ability,  signed,  in  the  first  case, 
bj  the  Master  with  whom  he  shall  have  served  his  Clerkship  in  England,  and  also 
by  one  of  the  principal  OfScers  of  His  Majesty's  said  Courts ;  and  in  the  second 
case,  by  the  Master  with  whc«a  he  shall  have  served  his  Clerkship  in  India,  and  also 
by  one  of  the  principal  Officers  of  the  Supreme  Court  at  the  Presidency  where  such 
Clerkship  shall  have  been  served." 

This  Order  was  similar  to  one  made  by  the  Supreme  Court  of  Madras,  which 
has  been  approved  by  the  Chief  Justice  at  Calcutta. 

The  Appellants,  who  were  Attorneys  and  Solicitors,  duly  admitted  and  enrolled 
in  the  Supreme  Court  at  Bombay,  and  practising  there,  each  of  them  having  been 
previously  admitted  an  Attorney  of  one  of  the  Superior  Courts  at  Westminster, 
presented  a  Memorial  to  His  late  Majesty  against  the  above  Order,  as  being  in  con- 
travention of,  and  against  the  express  terms  of  the  Charter.  The  Manorial  was 
referred  to  the  Board  of  Control,  and  some  correspondence  took  place  between  <he 
Government  and  the  Judges  of  the  Supreme  Court,  but  no  proce^ings  were  tal  en 
upon  it:  nor  was  any  opinion  given  by  the  Law-officers  of  the  Crown  or  by  the  Pr  vy 
Ck>uncil  upon  its  validity.  The  Judges  of  the  Supreme  Court  were,  however,  directed 
by  the  Home  authorities  to  address  themselves,  should  they  deem  it  advisable  on  the 
subject,  to  the  Legislative  Council  of  India. 

On  the  30th  of  November,  1837,  the  Respondent  (who  had  not  been  admitted  an 
Attorney  or  Solicitor  in  either  of  the  Courts  at  Wesminster)  presented  a  petition 
to  the  Supreme  Court  at  Bombay,  praying  to  be  admitted  an  Attorney,  Solicitor, 
and  Proctor  of  that  Court  The  petition  was  accompanied  by  a  certificate  of  the 
[431]  registry  of  his  articles  of  Clerkship  for  three  years  with  Henry  Collins,  a 
Solicilor  of  the  Supreme  Court  of  Bombay,  and  a  certificate  of  service  under  those 
articles,  and  one  of  good  character  and  ability  from  his  late  Master ;  and  also  from 
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Henry  Roper,  Clerk  of  ihe  Crown  at  Bombay,  and  from  Daniel  Bowden  Smith, 
Prothonotary  and  Registrar  of  the  Supreme  Court. 

On  the  2l8t  of  December,  1837,  an  Order  was  made  by  the  Chief  Justice,  Sir 
Herbert  A.  D.  Compton,  in  vacation,  for  the  admission  of  the  Respondent  to  practise 
as  an  Attorney,  Solicitor,  and  Proctor  of  the  said  Court. 

On  the  23r(l  of  February,  1838,  a  motion  was  made  in  the  Suprane  Court,  on  the 
afBdavit  of  the  Appellants,  for  a  rule  to  show  cause  why  the  said  Order  should  not  be 
discharged,  and  why  the  name  of  the  Respondent  should  not  be  struck  o£E  the  rolls 
of  the  Court ;  the  motion  was  supported  by  an  affidavit  of  the  facts  above  stated, 
and  cause  was  shown  on  behalf  of  the  Respondent  in  the  first  instance,  and  the 
Court  having  taken  time  to  consider,  on  the  20th  of  February,  1838,  refused  the 
motion. 

The  Appellants  petitioned  for,  and  obtained  leave  from  the  Supreme  Court  to 
appeal  against  the  above  Order  Euid  admission  of  the  Respondent  to  Her  Sfajesty 
in  Council,  the  Prothonotary  of  the  Court  being  ordered  to  transmit  with  the  pro- 
ceedings the  original  memorial  presented  by  the  Appellants  against  the  Order  of 
the  Judges  of  the  Supreme  Court  of  the  13th  of  November,  1834,  with  the  following 
minutes  of  the  Judges  of  the  Supreme  Court  annexed  to  the  memorial,  and  to  which 
they  referred  as  the  answer  of  the  Court  to  the  present  appeal.  The  minutes  were 
as  follows: — "  The  jurisdiction  of  the  Supreme  Courts  in  [432]  India  having  been 
declared  by  the  Legislature  to  be  equal,  and  a  rule  respecting  the  future  admission 
of  Barristers  and  Attorneys  having  been  made  and  published  by  the  Supreme  Court 
at  Madras,  after  having  been  approved  of  by  the  Chief  Justice  at  Calcutta,  it  was 
deemed  expedient  to  frame  and  publish  a  rule  precisely  similar  for  the  admission 
of  Barristers  and  Attorneys  in  the  Supreme  Court  at  Bombay. 

"  The  rule,  so  far  as  it  is  applicable  to  Attorneys,  has  been  complained  of  by  seven 
of  the  Members  practising  at  Bombay,  in  a  petition  which  is  about  to  be  transmitted 
to  His  Majesty  in  Council,  and  I  deem  it  necessary  to  submit  these  observations, 
that  they  may  accompany  the  rule  to  the  authorities  in  England. 

"  Considering  the  dififerent  branches  of  jurisdiction  that  the  Court  is  required 
to  exercise,  that  most  of  the  suitors  at  Bombay  are  either  natives  of  the  Island,  or 
persons  who  cannot  speak  or  understand  the  English  language,  and  that  Hindoos 
and  Mahomedans,  in  matters  of  contracts  and  inheritance,  are  respectively  entitled 
to  have  their  own  laws  administered,  it  may,  I  conceive,  be  expected  that  persons 
who,  during  three  years,  may  learn  the  practice  of  the  Court  in  its  different  juris- 
diction, who  may  require  a  knowledge  of  the  language  of  the  natives  of  Bombay,  and 
who  may  thereby  and  otherwise  become  acquainted  with  their  character,  laws,  and 
usages,  will,  if  in  other  respects  duly  qualified  in  conformity  with  the  rule,  and  if 
admitted  as  Attorneys,  be  enabled  to  communicate  directly  with  the  native  suitors, 
to  comprehend  and  to  explain  to  them  their  rights  and  liabilities,  to  prevent  un- 
necessary or  vexatious  proceeding's  in  Court,  and  to  conduct  such  as  may  be  necessary 
or  unavoidable  in  the  quickest  and  least  expensive  manner :  such  persons,  [433]  by 
sympathizing  with  the  interests,  acquire  the  confidence  of  the  native  conununiiy, 
and  thereby  tend  to  arrest  the  progress  of  that  dilatory  and  ruinous  litigation 
which  has  been  long  complained  of  at  Bombay. 

"  In  forming  my  opinion  respecting  the  expediency  of  adopting  and  of  adhering 
to  the  part  of  die  rule  complained  of,  I  have  been  in  some  degree  influenced  by  the 
experience  which  I  have  derived  from  long  practice  at  the  Bars  of  Calcutta  and 
Madras.  I  believe  that  two-thirds  of  the  Attorneys  who  have  practised  in  the 
Supreme  Court  at  Calcutta  during  the  last  fifteen  or  twenty  years,  and  many  of  them 
the  most  efficient  and  respectable,  had  never  been  admitted  as  Attorneys  in  the  Courts 
of  Westminster  or  Dublin.  A  similar  observation,  although  not  to  the  like  extent, 
may  be  applied  to  many  persons  who  have  been  admitted  to  practise  at  Madras. 

"  H.  A.  D.  Compton,  C.J. 

"  Bombay,  18th  July,  1835." 

"  I  concur  in  the  opinion  that  the  rule  adopted  by  the  Supreme  Court  at  Madras 
is  a  fit  guide  for  this  Court.  I  think  uniformity  highly  expedient,  unless  difference 
of  circumstances  demands  that  the  rule  should  be  barred.  I  think  that  great  evil 
arises  from  the  want  of  direct  intercourse  between  Attorney  and  Client,  and  as  to 
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the  residue  of  the  above  obBerrations,  I  am  prevented  from  expressing  an  actual 
concurrence,  not  bj  dissent,  but  by  not  possessing  the  experience  in  which  they 
originate.  "  J.  W.  Andry,  P.J.* 

"  Bombay,  20th  July,  1835." 

[434]  The  appeal  was  referred  in  the  usual  form  by  Her  Majesty  in  Council 
to  the  Judicial  Committee ;  but  upon  its  coming  on  its  order  to  be  heard,  the  Court  t 
were  of  opinion  that,  it  not  being  in  the  nature  of  a  judgment  or  determination,  it 
vas  not  an  appealable  grievance  within  the  Charter,  but  that  under  the  general 
powers  of  the  3rd  and  4th  Will.  IV.  c.  41,  and  the  terms  of  the  reference,  it  was 
competent  to  them  to  advise  Her  Majesty  to  gp-ant  the  Appellants  leave  to  appeal, 
which  was  accordingly  done:  the  appeal,  therefore,  now  come  on  for  final  hearing 
(Dec.  3,  1841). 

Mr.  Serjeant  Spankie,  and  Mr.  W.  H.  Watson,  for  the  Appellants. — The  Charter 
of  1823  prescribed  the  persons  to  be  admitted  Attorneys,  Solicitors,  and  Proctors, 
to  be  such  as  had  previously  practised  in  the  Recorder's  Court,  or  had  been  admitted 
in  one  of  the  Supreme  Courts  of  Westminster,  and  declares  that  no  other  person  or 
persons  shall  be  admitted :  the  Supreme  Court  have,  therefore,  no  authority  to  make 
au  Order  superseding  the  [436]  provisions  of  the  Charter.  If  an  Act  of  Parliament, 
or  that  which  is  equivalent  to  an  Act  of  Parliament,  enact«  a  particular  mode  of 
doing  a  thing,  there  is  involved  in  that  the  negative  of  any  other :  a  power,  therefore, 
to  the  Supreme  Court  to  admit  Attorneys  certified  and  enrolled  in  the  Courts  of 
Westminster,  is  an  absolute  negative  against  the  admission  of  any  persons  who  do 
not  come  within  that  description.  Vin.  Abr.,  tit.  "  Statutes  "  (E.  6),  pL  7.  Where 
there  is  an  affirmative  that  a  particular  mode  is  to  be  followed,  as  where  an  Act  of 
Parliament  introduces  a  punishment  for  a  new  offence,  and  says,  the  party  shall  be 
punished  in  a  particular  manner,  the  negative  against  any  other  mode  is  implied, 
and  the  party  can  only  be  indicted  under  that  particular  Statute.  The  principle 
is,  that  where  there  is  an  affirmative,  that  a  particular  mode  is  to  be  followed  that 
is  pregnant  with  a  negative,  that  no  other  mode  shall  be  followed  (Dwarris  on 
Statutes,  641;  Siderfin.  56).  In  Stradling  v.  Mprgan  (Plowden,  206),  there  is  this 
passage :  "  WTierefore,  every  Statute  that  limits  a  thing  to  be  done  in  a  particular 
form,  although  it  be  spoken  in  the  affirmative,  includes  in  itself  a  negative,  viz.,  that 
it  shall  not  be  done  otherwise."  The  Judges  of  the  Supreme  Court  seem  to  think, 
that  as  it  was  the  object  of  the  Legislature  to  equalize  the  Courts  in  India  in  point 
of  jurisdiction,  that,  therefore,  it  was  the  intention  of  the  Legislature  to  enable 
all  the  Courts  to  do  the  same  things,  and  that  as  the  Statute,  4th  Geo.  IV.  c.  71  (under 
which  the  Supreme  Court  was  established),  directed  that  the  present  Supreme  Court 
"  should,"  upon  its  being  established,  "  do,  execute,  perform,  and  fulfil  all  such  acts, 
authorities,  duties,  matters,  and  things  whatsoever,  as  the  said  Supreme  Court  of 
Fort  WiUiam  is  or  may  be  law-[436]-f  ully  authorized,  empowered,  or  directed  to  do, 
execute,  perform,  and  fulfil  within  Fort  William  aforesaid,"  and  that  as  the  Supreme 
Court  of  Fort  William  were  not  limited  in  their  power  as  to  the  admission  of  persons 
to  practise  as  Attorneys  or  Solicitors,  other  than  those  already  admitted  into  the 
Courts  of  Westminster,  that,  therefore,  they  were  to  have  equal  power  and  discretion 
as  to  the  admission  of  Attorneys  or  Solicitors  into  their  Courts  of  Bombay.     But  we 

*  As  this  appeal  was  heard  ex  parte,  no  Counsel  appearing  for  the  Respondent, 
it  is  deemed  right  towards  the  Judges  of  the  Supreme  Court  to  set  out  these  minutes. 
It  was  submitted,  however,  on  the  papers,  that  the  reasoning  of  the  learned  Judges 
was  founded  rather  on  the  expediency  and  propriety  of  the  rule  than  on  its  legality, 
or  the  power  of  the  Supreme  Court,  under  the  provisions  of  the  Charter,  to  make  such 
an  Order.  And  it  was  observed,  that  the  Letters  Patent  constituting  the  Supreme 
Court  at  Madras,  from  whence  the  rule  was  copied,  authorize  and  empower  that  Court 
to  "  admit  and  enrol  such  and  so  many  persons  having  been  admitted  Attorneys  or 
Solicitors  in  one  of  our  Courts  at  Westminster,  or  being  otherwise  capable;"  and 
those  constituting  the  Supreme  Court  at  Calcutta,  "  empower  the  Judges  to  admit 
u  many  Advocates  and  Attorneys-at^Law  as  to  them  may  seem  meet ;  "  while  those 
constituting  the  Supr^ne  Court  at  Bombay  contain  no  provisions  similar. 

t  Present: — Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  tho 
Bight  Honourable  Dr.  Lushington. 
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submit,  that  the  Statute  merelj  makes  the  general  jurisdiction  of  the  Court,  for  the 
purposes  of  justice,  similar  to  the  powers  and  authority  exercised  by  the  Court  at 
Fort  William.  But  where  the  Charter  gives  a  special  qualification  for  Attorneys 
or  Solicitors,  no  general  words  in  an  Act  of  Parliament  can  overrule  the  express 
words  of  the  Charter.  The  3rd  and  4th  Will.  IV.  c.  85,  sec.  115,  does  not  alter  the 
law  in  this  respect,  but  rather  confirms  it,  for  there  it  takes  away  the  necessity  of 
obtaining  the  license  of  the  Company,  but  gives  no  general  power  to  the  Court  to 
admit.  The  115th  section  provides,  "  Be  it  enacted,  that  it  shall  be  lawful  for  any 
Court  of  Justice  established  by  His  Majesty's  Charter  in  the  said  Territories,  to 
approve,  admit,  and  enrol  persons  as  Barristers,  Advocates,  and  Attorneys  in  such 
Court,  without  any  license  from  the  said  Company."  It  is  unnecessary  to  speculate 
upon  the  reasons  of  the  (Jovernment  in  having  made  a  difference  in  the  Bombay 
Charter  and  that  of  Madras  (perhaps  it  was  to  prevent  a  great  influx  of  Solicitors), 
but  we  must  take  the  Charter  as  it  is,  and  unafiEected  by  any  subsequent  Acts  of 
Parliament ;  and  we  submit,  that  the  construction  of  it  is  plain  and  obvious,  and  tliat 
no  implied  authority  from  the  words  of  the  Act,  by  virtue  of  which  this  Charter  was 
granted,  can  control  that  plain  and  obvious  con-[437]-8truction.  There  is  another 
objection  to  the  admission  of  the  Respondent,  viz.,  that  it  was  made  by  a  single  Judge 
at  Chambers,  and  in  vacation,  whereas  it  ought  to  have  been  an  Order  of  the  whole 
Court,  and  made  in  term  time.  It  appears  also,  from  the  papers,  that  the  Respondent 
had,  during  his  Clerkship,  acted  as  Notaiy  public,  and  also  as  common  Assignee 
to  the  Insolvent  Court  at  Bombay;  but  it  is  not  necessary  to  press  these  disqualifica- 
tions :  the  Court  had  no  power,  as  we  contend,  to  admit  him  at  alL 

The  Right  Hon.  Dr.  Lushington  (Feb.  19,  1842). — This  is  an  appeal  from  Bombay, 
and  the  circumstances  which  gave  rise  to  it  are  the  following: — 

On  the  13th  day  of  November,  1834,  the  Supreme  Court  of  Judicature  pro- 
mulgated a  rule  as  to  the-  admission  of  Attorneys  to  practise  in  that  Court :  that 
rule  was  in  the  terms  set  forth  in.  the  printed  papers  (ante,  [2  Moo.  Ind.  App.]  p. 
429). 

On  the  30th  of  November,  1837,  the  Respondent,  on  the  faith  of  this  rule,  peti- 
tioned the  Court  to  be  admitted  as  an  Attorney  to  practise  in  that  capacity,  and  he 
produced  a  certificate  of  registry  of  his  articles  of  Clerkship  for  three  years,  with  a 
Solicitor  of  the  Court,  and  also  a  certificate  of  service  under  those  articles,  and  also 
of  good  character  and  ability  from  the  same  Solicitor,  from  the  Clerk  of  the  Crown 
in  the  Court,  and  from  the  Prothonotary  and  Registrar. 

On  the  21st  of  December,  1837,  the  Chief  Justicp  made  an  Order  for  the  admission 
of  the  Respondent  to  practise  as  an  Attorney. 

If  the  rule  of  Court  of  the  13th  of  November,  1834,  be  a  valid  and  legal  rule,  the 
Respondent  was  well  admitted  and  entitled  to  practise. 

[438]  Several  of  the  Attorneys  already  admitted  and  practising  in  the  Court, 
however,  entertained  a  contrary  opinion ;  and  conceiving  that  the  admission  of  the 
Respondent  was  not  warranted  by  law,  and  injurious  to  their  own  interests,  on  the 
23rd  of  February,  1838,  moved  the  Court  for  a  rule  to  show  cause  why  the  Order  of 
admission  should  not  be  discharged,  and  the  Respondent  struck  off  the  Rolls;  the 
Respondent  immediately  showed  cause;  the  Court  took  time  to  consider,  and  on  the 
28th  of  February  refused  the  motion.  In  other  words,  they  held  that  the  Respondent 
was  duly  admitted  an  Attorney  of  the  Court. 

The  Appellants  petitioned  the  Supreme  Court  for  liberty  to  appeal  against  the 
Order  and  admission,  which  was  granted.  At  the  hearing  of  the  appeal  here,  the 
Respondent  did  not  appear,  and  their  Lordships  have  now  to  decide,  whether  the 
Appellants  have  stated  sufficient  grounds  in  law  to  entitle  them  to  a  reversal  of  the 
Order  appealed  against. 

Various  applications  have  been  set  forth  in  the  papers,  to  the  Government  at 
home,  and  other  proceedings,  the  greater  part  of  which  cannot  possibly  enter  into 
the  consideration  of  their  Lordships  in  the  decision  of  this  case ;  for  the  sole  question 
to  which  they  can  direct  their  attention  is,  was  the  admission  of  the  Respondent  as 
an  Attorney  authorized  by  law  or  noti 

In  determining  this  question,  our  first  consideration  must  be  applied  to  the 
Charter,  whereby  the  Court  is  constituted,  and  its  proceedings  regulated.     That 
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Charter  is  for  those  purposes  equivalent  to  an  Act  of  Parliament,  and  must  be  con- 
strued on  the  same  principles. 

The  clause  applicable  to  the  general  question  is  [439]  in  these  words  (the  learned 
Judge  here  read  ^e  clause  [2  Moo.  Ind.  App.],  page  429). 

Now  this  clause  does  three  things;  Ist,  it  provides  for  the  admission  into  the 
Court,  as  newly  constituted,  of  all  persons  howsoever  qualified,  who  were  practising 
at  the  time  of  the  publication  of  the  Charter :  2nd,  it  directs  affirmatively  who  shall 
be  admitted,  and  describes  the  qualifications  thej  must  possess:  3rd,  it  declares 
negatively  that  no  person  not  possessing  the  stated  qualification  shall  be  admitted. 

It  seems  difficult  to  understand  how  any  doubt  could  be  raised  as  to  the  meaning 
of  a  clause  so  clearly  expressed ;  but  from  the  papers  in  the  Appendix  [see  printed 
cases,  App.  X.,  No.  13  and  No.  24],  though  the  point  has  not  been  argued  on  the 
part  of  the  Respondent,  it  appears  that  the  Court  at  Bombay  entertained  the 
opinion,  that  the  authority  incident  to  a  Court  of  Justice  to  regulate  the  appoint- 
ment of  its  own  Practitioners  was  not  restricted  by  this  Charter.  It  is  not  said  that 
the  Charter  could  not  restrict  such  power,  whatever  it  may  be,  for  that  would  be  a 
proposition  utterly  untenable,  but  that  the  Charter  duly  construed  produces  no  such 
effect.  This  at  once  brings  back  the  whole  question  to  the  interpretation  of  the 
Charter.  Now,  one  of  the  first  rules  of  construction  is,  that  effect  shall,  if  possible, 
be  given  to  every  part  of  the  instrument ;  but  if  the  proposition  contended  for  by 
the  Supreme  Court  at  Bombay  could  be  maintained,  the  consequence  would  be,  that 
the  n^ative  part  of  the  clause  would  be  wholly  inoperative.  It  is  clearly  impractic- 
able to  adopt  a  construction  so  wholly  repugnant  to  the  first  principle  of  interpreta- 
tion, and  80  repugnant  to  the  plain  meaning  of  the  words.  There  is  no  room  for 
argument  that  this  Charter  is  merely  directory  of  what  shall  be  done,  and,  therefore, 
open  to  [440]  the  possible  construction,  that  what  was  permitted  before,  was  still 
allowed;  for  it  is  not  merely  directory  of  what  shall  be  done,  but  it  is  expressly 
declaratory  of  what  shall  not  be  done. 

The  meaning  of  the  Charter  being  ascertained,  the  whole  case  is  disposed  of; 
for  no  question  of  convenience  or  inconvenience  can  in  a  clear  case  be  allowed  to 
have  any  weight. 

It  is  needless  to  notice  some  other  arguments  which  seem  to  have  been  advanced, 
viz.,  the  reference  which  was  made  to  another  clause  in  this  Charter,  whereby  a 
general  power  was  given  to  make  Rules  with  regard  to  the  general  practice  of  the 
Court ;  biecause  the  general  power  contained  in  tiiis  Charter  is  clearly  applicable  to 
another  and  a  different  matter,  and  cannot  be  considered  as  overriding  the  express 
directions  given  in  a  clause  peculiarly  and  exclusively  applicable  to  the  appointment 
of  Solicitors  in  the  Court.  Again,  a  still  further  observation  seems  to  have  arisen 
with  reference  to  the  conclusion  of  the  clause,  which  states,  "  And  we  do  further 
ordain  and  declare,  that  no  person  from  and  after  the  date  of  these  our  Letters 
Patent,  other  than  the  said  persons,  being  bond  fide  practising  as  Advocates  or 
Attorneys  in  the  said  Court  of  the  Recorder  of  Bombay  at  the  time  of  the  publica- 
tion of  this  our  Charter,  shall  be  capable  of  being  admitted  or  enrolled,  or  of 
practising  in  the  said  Court,  without  the  license  of  the  said  United  Company  for 
that 'purpose  first  had  and  obtained."  Now  by  a  subsequent  Statute  (see  3rd  and 
4th  Will.  rV.  c.  86,  s.  115)  it  appears  that  this  clause  was  appealed  and  rescinded: 
but  the  whole  effect  of  that  subsequent  Statute  is  to  repeal  this  clause,  leaving  the 
remainder  of  the  provisions  with  respect  to  the  appointment  of  Advocates  and 
Attorneys  in  full  and  undiminished  force. 

[441]  It  appears,  therefore,  to  their  Lordships  that  the  Respondent  not  being 
qualified  to  be  admitted  according  to  the  Charter,  the  Supreme  Court  had  no  power 
to  exercise  any  further  discretion  in  the  matter,  and  that  the  appeal  must  be  pro- 
nounced for,  and  the  rule  admitting  him,  and  the  rule  refusing  to  strike  him  off  the 
Bolls,  rescinded. 

[Mews'  Dig.  tit.  COLONY,  III.,  Appeals  to  Privy  Council,  3.  Leave  to  Appeal; 
also  tit.  INDIA,  3.  Lboal  Dbcisions.  S.C.  3  Moo.  P.C.  368.  On  point  as  to 
grant  of  special  leave  to  appeal  where  grievance  is  not  appealable  under 
Charter,  cited  in  ex  parte  Robertson,  1857-58,  11  Moo.  P.C.  293 ;  8  St.  Tr.  (N.S.) 
1070.  The  Charter  establishing  the  Supreme  Court  of  Bombay  under  4  Geo. 
TV.  c.  71,  is  set  out  in  Morley's  Dig.  II.,  p.  638.     The  Charters  of  Calcutta  and 
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Madras  referred  to  in  the  case  will  be  found  ad  loc.  cit.  pp.  550,  588.  For 
the  present  powers  of  the  Indian  High  Courts  in  regard  to  the  admission 
of  Attorneys,  see  as  to  (i.)  Bombay,  Letters  Patent,  Dec.  28,  1865,  Arts.  9  and 
10  (Stat.  R.  and  0.  Rev.  iv.  p.  112);  (ii.)  Calcutta,  Letters  Patent  of  Dec.  28, 
1865,  Arts.  9  and  10  (Stat.  R.  and  0.  Rev.  iv.,  p.  87);  (iii.)  Madras,  Letters 
Patent  of  Dec.  28,  1865,  Arts.  9  and  10  (Stat.  R.  and  0.  Rev.  iv.  p.  100);  (iv.) 
North-Western  Provinces,  Letters  Patent  of  March  17,  1866,  Arts.  7  and  8 
(Stat.  R.  and  0.  Rev.  iv.  p.  124).] 


RAJAH  DEEDAR  BOSSEIN, —AppeUant;  RANEE  ZUHOOR-OON  NISSA.— 
Respondent  *  [Feb.  19,  20,  24,  1841]. 

On  appeal  from  the  Sudder  Dewanny  Court  of  Bengal  (reported  3  Ben.  Sud. 
Dew.  Ad.  Rep.  46  and  164). 

The  family  usage  that  a  zemindary  has  never  been  separated,  but  devolved  en- 
tire on  every  succession,  though  proved  to  have  existed  as  the  custom  for 
many  generations,  will  not  exempt  the  zemindary  from  the  operation  of 
Reg.  XI.  of  1793,  which  provides  in  case  of  intestacy,  for  the  division  of 
landed  estate  among  the  heirs  of  the  deceased,  acording  to  the  Mahomedan 
or  Hindoo  law  [2  Moo.  Ind.  App.  475]. 

Reg.  X.  of  1800  does  not  apply  to  undivided  zemindaries,  in  which  a  custom 
prevails,  that  the  inheritance  should  be  indivisible,  but  only  to  Jungle  Mahals, 
and  other  entire  Districts  where  local  customs  prevail ;  and,  therefore,  only 
partially,  and  to  that  extent,  repeals  Reg.  XI.  of  1793  [2  Moo.  Ind.  App.  476]. 

By  Reg.  IV.  of  1793,  it  is  provided,  that  in  suits  regarding  succession,  inherit- 
ances, marriage,  and  caste,  and  all  religious  usages  and  institutions,  Maho- 
medan laws  with  respect  to  Mahomedans,  and  Hindoo  laws  with  respect  to 
Hindoos,  are  to  be  considered  as  the  general  rules  by  which  Judges  are  to 
form  their  decision ;  according  to  the  true  construction  of  which  the  Maho- 
medan law  of  each  sect  ought  to  prevail  as  to  the  litigants  of  that  sect,  and 
not  the  general  or  Soonee  Mahomedan  law  [2  Moo.  Ind.  App.  477]. 

In  a  suit,  therefore,  by  a  party  in  possession  of  one  moiety  of  a  zemindary,  for 
recovery  of  the  other,  on  the  ground  that  the  estate  was,  according  to  the 
family  rule,  indivisible,  it  was  held  by  the  Judicial  Committee,  that  the 
property  not  being  a  Jungle  Mahal,  within  the  provisions  of  Reg.  X.  of  1800, 
the  family  rule,  if  proved,  was  abrogated  by  Reg.  XI.  of  1793,  and  the  title- 
deeds  set  up  in  the  pleadings  not  being  satisfactorily  proved;  that  the  de- 
scent must  be  governed  according  to  Reg.  IV.  of  1793,  by  the  laws  of  the 
religious  sect  to  which  the  litigant  parties  belonged.  The  Judicial  Commit- 
tee, in  affirming  the  judgment  of  the  Court  below,  held  the  zemindary 
divisible  among  the  co-heirs  of  the  deceased  Zemindar,  according  to  the 
laws  of  the  Sheeah  or  Imameean  sect  of  Mahomedans  to  which  they  belonged, 
according  to  which  law,  property  descends  to  the  Daughters  of  a  deceased 
Brother,  in  preference  to  the  surviving  Brother. 

Where  an  appeal  had  been  dismissed  for  want  of  prosecution,  no  step  having 
been  taken  in  it  for  ten  years,  the  appeal  was,  upon  petition  to  the  King  in 
Council,  restored,  the  Appellant  paying  the  costs  of  dismissal  and  restora- 
tion; it  appearing  that  the  Appellant  was  ignorant  of  the  proceedings 
necessary  to  be  taken  in  this  Country,  and  had,  though  after  the  lapse  of 
some  years,  instructed  a  Commercial  house  in  Calcutta  to  prosecute  the 

♦Present: — ^Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr. 
Lushington. 

Privy  Councillor, — Assessor,  Sir  Edward  Hyde  East,  Bart. 
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appeal,  but  whose  Agent  in  England  becoming  insolvent,  no  proceedings 
were  taken  to  bring  the  case  to  a  hearing  [2  Moo.  Ind.  App.  468]. 

The  question  at  issue  in  this  appeal  was  the  right  to  a  moiety  of  the  zemindary 
of  Pergunnah  Soorjapore,  in  Zillah  Purneah,  in  the  Province  of  Bengal.  Rajah 
[442]  Fookur-ood-deen  Hossein,  formerly  Zemindar  of  Pergunnah  Soorjapore,  died 
on  the  first  of  the  month  of  Poos  1200  Moolky  (13th  December,  1793),  leaving  two 
Sons,  Rajah  Akbar  Hossein,  who  was  his  eldest  Son,  and  Rajah  Deedar  Hossein,  the 
Appellant.  He  left  also  a  Daughter,  and  the  Mothers  of  his  two  Sons,  and  his  own 
Mother,  surviving  him. 

Akbar  Hossein  married  the  Respondent,  Zuhoor-oon  Nissa,  and  died  on  the  13th 
of  Assin  1221  Moolky  (28th  September,  1813),  leaving  his  Widow  and  three 
Daughters  surviving  him. 

On  the  Ist  of  January,  1816,  the  Appellant  commenced  an  action  in  the  Moor- 
shedabad  Provincial  Court  against  the  Respondent,  for  the  purpose  of  being  put 
into  possession  of  one  moiety  of  the  aforesaid  zemindary,  which  was  in  the  posses- 
sion of  the  Respondent,  and  had  been  transferred  into  her  name  in  the  lifetime  of 
Akbar  Hossein,  under  an  alleged  Bill  of  sale,  bearing  date  the  17th  of  the  month 
[443]  Behdoon  1221  Moolky  (28th  August,  1813),  executed  by  Akbar  Hossein,  and 
by  which  he  purported  to  sell  the  moiety  of  the  zemindary  to  the  Respondent  in  con- 
sideration of  her  marriage-settlement. 

The  damages  in  the  action  were  laid  at  Rs.  3,46,201,8a.,  being  the  threefold  of 
Bs.  115,400,  8a.,  the  annual  jumma  (public  assessment)  of  the  estate. 

The  grounds  of  the  action,  as  stated  in  the  plaint,  were,  that  the  late  Rajah 
Fookur-ood-deen  Hossein  did,  agreeably  to  the  Wusseeyut  (declared  wish)  of  his 
Father  and  ancestors,  make  a  Will  to  the  following  purport,  "  of  both  my  Sons, 
whichever  shall  be  the  survivor,  shall  become  the  Malek  and  Mokhtar  (the  proprietor 
and  comptroller)  of  the  whole  of  the  zemindary,  and  shall  maintain  the  remaining 
persons  who  may  have  claims,"  and  that  he  legalized  the  Will  by  procuring  to  it  the 
evidence  of  Witnesses  and  the  seal  of  the  Kazi  (the  Mahomedan  Judge).  That  after 
his  death  a  Sarbarakar  (Manager)  was  appointed  by  the  ruling  powers  for  the 
purpose  of  taking  care  of  Akbar  Hossein's  and  the  Appellant's  property,  and  to 
manage  the  affairs  of  the  zemindary  by  reason  of  Akbar  Hossein  and  the  Appellant 
being  of  tender  years;  and  that  for  their  subsistence,  and  that  of  their  paternal 
Grandmother,  and  their  two  Mothers,  and  their  Sister,  a  Moshaira  (monthly  stipend) 
was  fixed  by  Mr.  Colebrooke,  the  Judge  of  the  Zillah  Purneah,  in  which  the  property 
was  situate.  That  when  Akbar  Hossein  and  the  Appellant  arrived  at  years  of  dis- 
cretion, a  requisition  was  made  by  the  Board  of  Revenue,  through  the  Collector  of 
Zillah  Purneah,  of  what  their  respective  ages  were,  and  of  the  genealogical  table 
of  their  ancestors,  and  that  when  their  ages  were  ascertained,  [444]  and  the  genea- 
logical table  gone  into,  a  Bundobust  (arrangement)  was  made  with  Akbar  Hossein 
and  the  Appellant,  by  the  orders  of  the  ruling  Powers,  from  the  Bengal  year  1207 
(1800-1),  by  virtue  of  the  grant  to  them  of  a  single  Sunnud  (deed  of  grant),  and  the 
acceptance  from  them  of  one  Kabooliat  (engagement),  and  without  separating  either 
the  jumma  (public  assessment)  or  the  lands  of  the  zemindary,  which  were  continued 
whole  and  entire ;  and  that  upon  consideration  of  the  Will,  the  late  paternal  Grand- 
mother and  Sister  of  Akbar  Hossein  and  the  Appellant  used  during  their  lifetime 
to  receive  their  Moshaira,  and  both  their  Mothers  to  that  day  received  their  Moshaira 
to  maintain  themselves  with.  That  this  had  been  a  practice  of  old,  and  had  always 
been  observed  in  the  Appellant's  family.  That  there  was  not  between  Akbar  Hossein 
and  the  Appellant,  disagreement  or  misunderstanding  in  any  shape  whatever,  or 
any  proposition  as  to  a  division  of  the  zemindary.  That  the  Bill  of  sale  above 
referred  to,  and  a  Deed  of  gift  of  Akbar  Hossein's  personal  property  in  favour  of 
his  Daughters,  which  had  been  executed  at  the  same  time  with  the  Bill  of  sale,  had 
been  procured  by  fraudulent  means,  and  when  Akbar  Hossein  was  in  a  state  of 
bodily  and  mental  incapacity.  That  the  zemindary  had,  for  fourteen  generations 
together,  devolved  to  the  male  offspring,  and  that  no  Bill  of  sale  or  Deed  of  gift  had 
ever  taken  place  among  them.  That  the  Bill  of  sale  and  Deed  of  gift  had  been 
framed  by  artifice  and  fraud,  and  were  considered  illegal  according  to  law,  and  that 
by  virtue  of  the  Will  and  the  Kabooliat,  and  the  practice  observed  in  the  family, 
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and  the  genealogical  table,  the  whole  of  the  zemindarj  was  the  right  and  title  of  the 
Appellant. 

[445]  On  the  25th  of  July,  1815,  the  Respondent  put  in  her  answer  to  the  plaint, 
to  the  effect,  that  she  denied  the  Appellant's  allegations  as  to  the  rule  of  the  family, 
and  the  Wusseeyut  (declared  wish)  of  his  ancestors,  and  the  Will  of  the  late  Rajah 
Fookur-ood-deen  Hossein ;  and  as  to  the  zemindary  not  having  been  divided,  and 
never  having  devolved  to  the  female  branch ;  and  stated  that  the  Appellant,  in  the 
lifetime  and  since  the  death  of  Akbar  Hossein,  had  preferred  divers  petitions,  whose 
purport  was  different  from  each  other,  to  the  Register,  the  Judge  of  the  Zillah  Court, 
the  Collector  of  that  place,the  Board  of  Revenue,the  Moorshedabad  Provincial  Court, 
and  the  Sudder  Dewanny  Adawlut,  and  that  his  representations  had  been  clashing 
and  inconsistent.  That  the  non-portion ment  of  the  zemindary  was  in  violation  of 
the  Mahomedan  law,  and  nullified  the  provisions  of  Regulation  XI.  of  1793.*  That 
the  non-division  of  the  zemin-[446]-dary  between  the  Brothers  of  her  Husband's 
Father  and  their  ancestors,  was  owing  to  nothing,  but  that  there  had  existed  un- 
bounded friendship  and  understanding.  That  as  to  the  zemindary  being  written 
in  the  names  of  the  elder  Brothers  during  the  minority  of  the  younger  Brothers, 
and  that  the  younger  Brothers  when  they  came  of  age  made  no  dispute,  this  had 
happened  because  the  whole  of  the  younger  Brothers  died  without  issue ;  but  that 
had  any  of  their  issue  existed,  it  would  have  become  necessary  to  make  an  appor- 
tionment of  the  estate ;  and  that  for  these  reasons  the  [447]  circumstance  could  be 
no  ground  of  proof  as  to  a  rule  in  the  family.  That  in  fact  the  zemindary  in  ques- 
tion used  to  be  written  only  in  the  names  of  the  elder  Sons  of  her  Husband's 
ancestors ;  and  that  if  the  Appellant  adduced  this  instance  as  making  out  his  case, 

*  Regulation  XI.  of  1793,  after  reciting  that  "  a  custom,  originating  in  con- 
siderations of  financial  convenience,  was  established  in  these  Provinces  under  the 
native  administrations,  according  to  which  some  of  the  most  extensive  zemindaries 
are  not  liable  to  division.  Upon  the  death  of  the  proprietor  of  one  of  these  estates, 
it  devolves  entire  to  the  eldest  Son  or  next  heir  of  the  deceased,  to  the  exclusion  of 
all  other  Sons  or  relations,"  enacted  by  sect.  2,  that  after  the  1st  of  July,  1794,  if 
any  Zemindar  should  die  without  a  Will,  or  without  having  declared,  by  a  writing 
or  verbally,  to  whom  and  in  what  manner  his  or  her  landed  property  was  to  devolve 
after  his  or  her  demise,  and  should  leave  two  or  more  heirs,  who,  by  the  Mahomedan 
or  Hindoo  Law  might  be  respectively  entitled  to  succeed  to  a  portion  of  the  landed 
property  of  the  deceased,  such  persons  should  succeed  to  the  shares  to  which  they 
might  be  so  entitled ;  and  by  sect.  3  it  was  further  enacted,  and  if  one  or  more,  or 
all  of  the  sharers  of  such  Zemindar,  should  be  desirous  of  having  separate  possession 
of  their  respective  shares,  a  division  of  the  estate  should  be  made  in  the  manner 
directed  in  Regulation  XXV.  of  1793,  and  such  sharer  or  sharers  should  have  the 
separate  possession  of  such  share  or  shares  accordingly ;  but  if  there  should  be  three 
or  more  sharers,  and  any  two  or  more  of  them  should  be  desirous  of  holding  their 
shares  as  a  joint  undivided  estate,  they  should  be  permitted  to  keep  their  shares 
united  accordingly.  And  by  the  same  Regulation,  sect.  4,  it  was  also  enacted,  that 
if  any  two  or  more  sharers  should  keep  their  shares  united,  a  manager  for  their  joint 
estate  was  to  be  appointed ;  and  if  any  one  or  more  of  such  sharers  should  apply  to 
have  separate  possession  of  his  or  their  share  or  shares,  the  proportion  of  the  public 
jumma  charged  upon  the  whole  estate  which  is  to  be  assessed  on  such  share  or  shares, 
was  to  be  adjusted,  according  to  the  rules  prescribed  in  sect.  10,  Regulation  I.,  1793. 
And  it  was  also  provided,  by  sects.  5  and  6,  that  nothing  contained  in  the  said  Regu- 
lation was  to  be  construed  to  entitle  any  person  to  a  share  of  an  estate  which  might 
then  be  held  entire  by  any  individual,  or  that  might  devolve  to  any  individual  prior 
to  Ist  July,  1794,  in  exclusion  of  the  other  heirs  of  the  last  proprietor,  under  the 
custom,  nor  to  prohibit  any  actual  proprietor  of  land  bequeathing  or  transferring 
by  Will,  or  by  a  declaration  in  writing  or  verbally,  either  prior  or  subsequent  to  tlie 
1st  July,  1794,  his  or  her  landed  estate  entire  to  his  or  her  eldest  Son  or  next  heir, 
or  other  Son  or  heir,  in  exclusion  of  all  other  Sons  or  heirs,  or  to  any  person  or 
persons,  or  two  or  more  of  his  or  her  heirs,  in  exclusion  of  all  other  persons  or  heirs, 
in  the  proportions,  and  to  be  held  in  the  manner  which  such  proprietor  might 
think  proper. 
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he  was  not  entitled  to  the  half  of  the  estate  which  he  had  in  his  possession. '  That 
the  rule  in  former  times  in  the  families  of  great  Rajahs  of  not  dividing  the  Raj, 
which  used  only  to  devolve  to  the  eldest  Son,  was  in  opposition  to  the  Ordinances  of 
the  law,  and  the  Sastra  (the  Dharma  Saatra,  the  code  of  law,  consisting  of  the  Text- 
book and  Commentaries),  and  was  clearly  the  cause  of  the  spoliation  of  the  rights 
of  other  heirs;  and  that  Regulation  XI.  of  1793  had  been  enacted  for  the  purpose  of 
doing  away  and  cancelling  such  rule.  That,  in  fact,  when  her  late  Husband  and 
the  Appellant  were  infants,  Mr.  Colebrooke,  the  Judge  of  Zillah  Purneah,  fixed  the 
zemindar  in  question  in  the  joint  names  of  her  Husband  and  the  Appellant,  under 
the  provisions  of  the  said  Regulation,  and  appointed  a  Manager.  That  after  a 
Husband  came  of  age,  he,  upon  consideration  of  the  Ordinances  and  the  law,  and 
the  Regulations  of  Government,  made  no  altercation;  but  in  conjunction  with  the 
Appellant,  preferred  a  Durkhast  (petition)  for  a  Khood-bundobust  (a  settlement 
made  by  Government  direct  with  the  Landlord),  and,  agreeably  to  the  prayer  of  the 
petition  presented  by  both  the  Brothers,  a  Tahud  of  (agreement  for)  the  zemindary 
in  question  was  given  to  both  Brothers  in  the  shape  of  Khood-bundobust  in  the  year 
1207  B.S.  (1800-1);  and  her  late  Husband  and  the  Appellant,  in  order  that  an 
efficient  management  of  the  estate  might  take  place,  and  because  there  was  no  mis- 
understanding between  them,  [448]  appointed  Baboo  Sookh  Lai  their  Sarbarakar, 
and  making  the  collections  through  him,  used  every  year  to  take  one  moiety  of  the 
profits  which  accrued.  And  that  under  the  provisions  contained  in  the  fifth  section 
of  the  above  Regulation,  this  could  not  be  overturned.  That  the  Appellant's 
lasertion  that  the  zemindary  never  devolved  to  the  female  part  of  the  family  was 
erroneous ;  and  that  the  medium  through  which  the  zemindary  came  into  the  hands 
of  Mahomed  Saeed,  the  Father  of  the  great  Grandfather  of  her  late  Husband,  was 
through  his  inheriting  from  Beeby  Rowsheen,  his  Wife.  That  the  Appellant's 
allegation  of  the  Wusseeyut  of  his  ancestors  and  the  Will  of  his  Father,  were  fabri- 
cations, and  in  discord  with  all  the  Durkhasts  (petitions)  which  he  had  presented. 
That  if  there  was  in  reality  a  Will,  the  Appellant  could  not  have  had  the  least  dread 
of  the  BiU  of  sale  and  Deed  of  gift ;  and  that  the  existence  of  such  an  instrument 
could  not  be  reconciled,  with  the  opposition  to  the  Bill  of  sale  and  Deed  of  gift,  by 
'  pleadings  which  were  inconsistent  with  each  other.  That  it  had  been  a  rule  of  long 
I  stanching,  that  when  a  Rajah  or  zemindar  made  a  Will,  as  to  the  disposal  of  his 
!  effects  or  estates,  he  immediately  made  a  communication  of  the  circumstance  to  the 
I  Government;  and  that  had  the  Will,  which  the  Appellant  alleged,  been  a  true  one, 
j  he  would  have  made  a  report  respecting  it  to  the  ruling  power ;  and  when  he  op- 
I  posed  the  Bill  of  sale  and  Deed  of  gift  being  registered,  would  have  produced  it; 
that  he  neither  produced  nor  made  mention  of  it  before  the  Registrar,  or  the 
Collector,  or  the  Judge  of  the  Zillah,  or  the  Board  of  Revenue,  or  the  Moorshedabad 
Provincial  Oourt,or  the  Sudder  Dewanny  Adawlut ;  and  that  there  could  be  no  doubt, 
therefore,  of  its  [449]  being  a  forgery.  That  if  the  Wusseeyut  and  Will,  alleged  by 
the  Appellant,  were  genuine,  and  the  Appellant  had  conceived  himself  entitled  to 
the  whole  of  the  zemindary,  under  the  rule  observed  in  his  family,  and  if  it  had  not 
been  customary  that  portions  of  the  zemindary  went  to  the  female  branch,  the  Ap- 
pellant would  not  have  obtained  from  bis  Mothers  two  Bills  of  sale  and  Deeds  of  gift, 
apecifying  in  them  their  rights  and  portions,  and  procured  to  them  the  seal  of  the 
Eazi,  and  got  them  registered  by  the  Registrar;  and  that  it  was  clear,  therefore, 
that,  antecedent  to  that  affair,  there  was  no  Wusseeyut  or  Will.  The  Respondent 
by  her  answer,  further  stated,  that  during  the  lifetime  of  her  late  Husband,  the 
Appellant  brought  actions,  for  an  account  of  the  charges  incurred  in  the  Iman-bara 
(religious  establishment)  and  of  his  share  in  the  goods  and  jewels  of  his  paternal 
Grandmother;  and  that  whilst  his  Brother  was  living,  the  Appellant  presented  a 
petition  to  the  Judge,  setting  forth  that  he  had  two  suits  pending  against  his 
Brother;  and  that  as  his  Brother  was  selling  and  giving  away  by  grant  the  whole 
of  the  zemindary  and  effects,  and  was  making  a  transfer  of  names,  there  would  be 
no  assets  to  answer  the  decrees  in  such  causes,  if  given  in  his  favour.  That  the 
Appellant  had  also  presented  a  petition  to  the  Board  of  Revenue,  praying  that  a 
Sarbarakar  should  be  deputed,  and  agreeing  to  account  to  her  for  the  receipts  and 
disbursements,  and  to  furnish  her  with  her  necessary  expenses.  The  Respondent 
by  her  answer,  also  denied  the  allegations  of  the  plaint,  as  to  the  Bill  of  sale  and 
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Deed  of  gift  having  been  obtained  by  fraud,  and  as  to  the  incompetency  of  Akbar 
Hossein,  and  asserted  the  Bill  of  sale  and  Deed  of  gift  to  be  good  and  legal  instru- 
ments. 

[450]  The  Appellant  filed  a  replication  to  the  answer,  enlarging  upon  the  grounds 
stated  in  the  plaint,  and  alleging  that  there  had  been  a  writing  between  him  and 
his  late  Brother  in  support  of  the  Wusseeyut  of  their  ancestors. 

The  Respondent  rejoined,  answering  in  detail  the  allegations  of  the  replication, 
and  suggesting  that  the  alleged  writing  between  the  Appellant  and  his  Brother 
was  fabricated.  The  rejoinder  also  alleged,  that,  according  to  the  Futwai»  (opinions 
of  the  Law-officers),  and  the  texts  on  which  the  Futwas  were  founded,  a  Wus8ee3rut 
is  not  legal  when  made  in  favour  of  an  heir. 

Much  documentary  evidence  was  adduced,  and  many  Witnesses  examined,  both 
on  the  part  of  the  Appellant  and  of  the  Respondent. 

Amongst  the  documents  exhibited  by  the  Appellant,  was  one,  purporting  to  be  a 
copy  of  the  alleged  Will  of  Rajah  Fookur-ood-deen  Hossein,  bearing  date  the  15th 
of  Magh  1199,  B.S.  (25th  January,  1793),  recorded  in  the  Collector's  office,  and 
an  instrument  purporting  to  be  an  Ikramamah  (agreement)  under  the  seals  of 
Akbar  Hossein  and  the  Appellant,  bearing  date  the  11th  Assin  1217  Moolky  (2nd 
October,  1810),  to  the  following  effect:  "  We,  Akbar  Hossein  and  Deedar  Hossein, 
Sons  of  the  deceased  Rajah  Fookur-ood-deen  Hossein,  inhabitant  of  Eusba  Ehurga, 
in  Pergunnah  Soorjapore,  while  in  sound  health  and  in  the  possession  of  our  faculties, 
and  while  equal  to  all  legal  acts,  do  make  this  good  and  legal  declaration,  that  among 
our  forefathers  there  never  has  a  division  been  made  of  the  zemindary.  On  the 
other  hand  a  division  of  the  zemindary  has  been  forbidden  to  be  made,  and  there 
[451}  are  Wusseeyutn amahs  of  our  ancestors,  made  by  the  agreement  of  heirs  to  the 
following  effect,  that  is  to  say,  the  zemindary  of  us  the  contracting  parties  has  never 
been  divided  among  the  heirs,  nor  will  this  ever  be  done.  And  upon  the  rule  observed 
in  the  family,  and  by  the  Wusseeyutn  amahs  of  our  progenitors,  such  person  from 
among  the  male  line,  as  shall  be  the  survivor,  shall  be  in  the  occupation,  and  the  Malik 
and  Mookhtar  of  the  whole  zemindary,  and  shall  maintain  the  other  heirs  who  may 
be  entitled  to  it.  In  fact,  our  Father,  going  upon  the  rule  observed  in  our  family, 
has  executed  a  Wus8ee3rutnamah,  and  after  the  death  of  our  Father,  during  the  time 
we  were  infants,  there  was  a  Sarbarakar  appointed  to  the  whole  of  our  zemindary, 
by  Order  of  the  Court  of  Wards.  Now,  that  we  have  come  to  years  of  discretion 
and  of  age,  We  do,  by  the  agreement  of  the  heirs,  and  in  pursuance  of  the  rule 
observed  in  our  family,  agree  and  give  in  writing,  that  while  both  of  us  Brothers 
exist,  we  shall  keep  the  zemindary  in  our  control ;  and  we  shall  never  divide  and  take 
the  zemindary.  There  shall  be  on  the  part  of  both  Brothers  a  Sarbarakar  in  the 
zemindary,  who  shall  pay  in  the  public  revenues,  and  shall  pay  over  to  both  of  us 
Brothers,  the  profits  that  may  accrue  therefrom.  Ajid  (God  forbid)  whichever  of 
both  of  us  Brothers  shall  die  first,  and  shall  leave  no  Son,  his  heirs  shall  have  no 
power  to  claim  the  zemindary  left,  and  they  shall,  upon  the  custom  observed  in  the 
family,  receive  a  stipend  only  for  their  subsistence;  and  the  Brother  who  shall 
survive  shall  continue  Malik  and  Mookhtar  of  the  whole  zemindary,  etc.,  upon  the 
rule  of  the  family,  and  the  Wusseeyut  of  our  ancestors.  These  few  lines  have  been 
written  as  an  [452]  admission  of  the  Wusseeyut  in  question,  that  at  the  time  of  need 
they  may  prove  serviceable."  It  appeared,  however,  that  the  copy  of  the  above  alleged 
Will,  recorded  in  the  Collector's  office,  had  not  the  Collector's  signature;  and  there 
were  discrepancies  in  the  evidence  of  the  Witnesses  who  were  examined  on  the 
subject  of  the  Ikrarnamah.  In  support  of  the  alleged  rule  of  the  family,  the 
Appellant  also  exhibited  a  rejoinder,  filed  by  Akbar  Hossein,  in  a  suit  instituted 
by  his  Mother  against  him,  and  in  which  it  was  contended,  that  he  had  admitted 
the  rule  of  the  family,  and  a  genealogical  table  of  the  family.  It  appeared,  however, 
by  this  table,  and  by  other  evidence,  that  the  zemindary  had  not  always  devolved 
to  the  male  branch  of  the  family,  and  that  the  Appellant's  and  his  late  Brother 
Akbar  Hossein's,  and  their  Father,  Fookur-ood-deen  Hossein's,  right  in  the  zemindary 
had  sprung  from  Mussumut  Rowsheen  Beeby,  who  was  married  to  Mahomed  Saeed, 
the  Appellant's  and  Akbar  Hossein's  great  Grandfather. 

The  documentary  evidence,  on  the  part  of  the  Respondent,  consisted  for  the 
most  part  of  the  proceedings  and  instruments  referred  to  in  her  answer  to  the  plaint. 
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The  parol  evidence  on  both  sides  related  almost  exclusively  to  the  circumstances 
attending  the  execution  of  the  Bill  of  sale  and  Deed  of  gift,  and  to  the  capacity  of 
Akbar  Hossein  at  the  time  when  they  were  executed. 

In  the  course  of  the  proceedings  in  the  Moorshedabad  Provincial  Court,  the 
Moulavie  (Mahomedan  lawyer)  of  the  City  Court  of  Moorahedabad  was  consulted 
as  to  the  validity  of  the  alleged  Will  of  Rajah  Fookur-ood-deen  Hossein,  and  of  the 
Bill  of  sale  and  Deed  of  gift;  and,  from  the  [453]  answer  given  by  him,  it  appeared 
that  the  Will  could  not  be  upheld  by  the  Mahomedan  law,  but  that  the  Bill  of  sale 
and  Deed  of  gift  were  good  and  legal.  The  same  Moulavie  was  afterwards  further 
consulted  on  the  question,  whether,  supposing  the  Ikrarnamah  to  be  genuine,  the 
Bill  of  sale  and  Deed  of  gift  would  be  valid,  and  he  gave  his  opinion  that  the 
Ikrarnamah  was,  according  to  the  Mahomedan  law,  a  Will  made  by  Akbar  Hossein 
and  Deedar  Hossein ;  and  that  according  to  law,  it  was  legal  for  a  Testator  to  turn 
from  his  Will,  and  that  Akbar  Hossein  having  made  a  sale  to  his  Wife,  and  a 
donation  to  his  Daughters,  showed  that  he  had  turned  from  his  Will,  and  that  the 
sale  and  donation  made  by  Akbar  Hossein,  in  favour  of  his  Wife  and  Daughters, 
subsequently  to  the  execution  of  the  Ikrarnamah,  were  not  invalid,  according  to  law. 

The  cause  was  beard  in  the  Moorshedabad  Provincial  Court  at  different  dates, 
and  on  the  27th  of  August,  1817,  the  senior  Judge  of  the  Court  gave  judgment,  by 
which,  after  tobserving  on  the  evidence,  and  the  suspicion  which  attached  to  the 
alleged  Will  and  Ikrarnamah,  and  stating  his  opinion,  that  it  had  been  fully  proved 
that  Rajah  Akbar  Hossein  executed  the  Bill  of  sale  and  Deed  of  gift  while  in 
possession  of  his  reason  and  intellect,  he  concluded,  that  as,  according  to  the 
Shura  (the  Mahomedan  law),  the  Will  of  Rajah  Fookur-ood-deen  Hossein  was 
in>alid  and  null,  and  as  the  Ikrarnamah  did  not  vitiate  or  render  null  and  void 
Akbar  Hossein's  sale  and  donation,  the  Appellant's  claim  was  ill-placed  and  im- 
proper ;  and  the  Respondent's  right  and  title  to  one  moiety  of  the  zemindary,  which 
had  been  sold  to  her,  [464]  was  just  and  proper.  And  it  was  accordingly  ordered, 
that  the  cause  be  dismissed,  and  that  the  Respondent  continue  in  possession  of  one 
half-share  of  the  zemindary,  and  that  the  Appellant  refrain  from  interfering  or 
meddling  in  it,  and  pay  the  costs. 

The  Appellant,  being  dissatisfied  with  this  decision,  appealed  to  the  Sudder 
Dewanny  Adawlut. 

The  cause  was  heard  by  John  Fendall,  Esquire,  the  then  chief  Judge  of  the  Court, 
and  by  S.  T.  ^ad.  Esquire,  the  Fourth  Judge,  at  different  dates ;  and  on  the  24th 
of  May,  1820,  judgment  was  pronounced  by  the  Fourth  Judge.  'The  judgment  was 
to  the  effect,  that  there  was  no  doubt  that  the  alleged  Will  of  Rajah  Fookur-ood-deen 
Hossein,  and  the  alleged  Ikrarnamah,  were  fabrications  and  forgeries,  and,  there- 
fore, that  the  Appellant's  claim  was  such  as  should  be  dismissed ;  but  that,  as  the 
First  Judge  of  the  Moorshedabad  Provincial  Court  had  given  a  decree  to  the 
Respondent,  for  one  moiety  of  the  zemindary,  it  was  proper,  before  affirming  the 
decision,  to  ascertain  the  validity  of  the  Bill  of  sale ;  that,  under  the  circumstances, 
the  Bill  of  sale  had  not  been  established;  and,  admitting  it  to  be  legal  according 
to  'the  Mahomedan  law,  could  not  be  taken  as  a  su£Scient  ground  to  affirm  the 
decision  given  by  the  Provincial  Court;  and  that  it,  therefore,  became  necessary 
to  divide  the  zemindary  according  to  the  Furraiz  (law  of  division)  among  the 
heirs  of  the  defunct.  That  the  assertion  that  the  zemindary  always  devolved  to  the 
male  branch  of  the  family,  and  never  went  to  the  female,  had  not  been  established ; 
for  that  it  had  been  shown  that  the  Appellant'i*  and  his  late  Brother,  Akbar  Hossein's, 
also  their  Father,  Fookur-ood-deen  Hossein's,  right  in  the  zemindary  had  sprung 
from  Mussumut  Rowsheen  Beeby,  [465]  who  was  married  to  Mahomed  Saeed,  the 
Appellant's  and  Akbar  Hossein's  Great  Grandfather.  That  the  Appellant  had 
fabricated  a  Wu8see3rutnamah,  in  order  to  prove  the  rule  observed  in  his  family; 
and  that  had  there  been  this  rule  in  the  Appellant's  family,  it  was  not  necessary  to 
write  a  Wusseeyutnamah  and  an  Ikrarnamah,  and  that  hence  it  was  clear  that  the 
rule  never  existed  in  the  Appellant's  family.  That  it  appeared,  therefore,  to  be 
fit  and  proper  that  the  genealogical  table,  filed  in  the  cause,  be  laid  before  the 
Mahomedan  law-officers  of  the  Court,  in  order  to  their  propounding  the  law,  as  to 
how  many  Sahams  (shares)  the  zemindary  left  by  Rajah  Akbar  Hossein  should  be 
divided  into,  and  how  many  Sahams  should  go  to  the  heirs  of  Akbar  Hossein,  and  to 
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which,  particularizing  the  Sahams  to  each ;  but  as  that  opinion  was  not  in  agree- 
ment with  the  opinion  of  the  First  Judge  of  the  Moorshedabad  Provincial  Court, 
recorded  in  the  decree  of  the  27th  of  August,  1817,  and  on  that  account  the  decision 
of  the  Provincial  Court  seemed  to  be  such  as  should  be  reversed  and  annulled,  it 
was  ordered  that  the  papers  in  the  cause,  with  that  proceeding,  should  be  laid  before 
another  Judge  of  the  Sudder  Dewanny  Adawlut,  so  tliat,  should  the  Judge's  opinion 
agree  with  that  then  given,  the  decree  of  the  Provincial  Court  might  be  reversed  and 
annulled,  and  a  final  order  passed  to  bestow  the  property  left  by  Rajah  Akbar  Hossein 
to  his  heirs  under  the  Furraiz. 

The  cause  then  came  on  before  Courtney  Smith,  Esquire,  the  OfiSciating  Judge 
of  the  Court.  In  the  course  of  the  proceedings  before  this  Judge,  a  search  was 
directed  for  cases  decided  in  the  Sudder  Dewanny  Adawlut,  in  which  orders  had 
been  given  that  the  real  property  should  not  be  divided  among  the  heirs,  not>[456]- 
withstanding  the  enactment  of  the  Regulation  XI.  1793;  and  for  the  purpose 
of  ascertaining  what  had  been  done  by  the  Court  on  former  occasions  in  regard 
to  marriage  settlements  made  on  Wives.  And  the  records  of  the  following  cases 
were  produced,  namely,  the  cause  hshanchund  Boy  v.  Isthurchund  Roy,  decided  on 
the  23rd  of  February,  1792  ;  Ramgunga  Deo  v.  Doorgamunee  Johraj,  decided  on  the 
24th  of  March,  1809  (1  Ben.  Sud.  Dew.  Ad.  Rep.  270);  Baboo  Ishurreperthand  Sing 
V.  Baboo  Sahf  >■  Zada  Siiig,  decided  on  the  26th  of  May,  1803  ;  Koonwur  Bodh  Singh 
and  others  v.  Seonath  Singh,  decided  on  the  17th  of  November,  1813  (2  Ben.  Sud. 
Dew.  Ad.  Rep.  92) ;  Gungagooind  Sing  v.  Rajah  Madho  Sing,  decided  on  the  4th 
of  June,  1804 ;  Gholam  Husun  Ali  v.  Zeinub  Beebee,  decided  on  the  20th  of  July, 
1801  (1  Ben.  Sud.  Dew.  Ad.  Rep.  48) ;  Ali  Buksh  Khan  v.  Kaeem  Beebee,  decided  on 
the  24th  of  August,  1804  (1  Ben.  Sud.  Dew.  Ad.  Rep.  83) ;  Mirza  Moohummud  and 
Hyaut-o-nita  v.  Jareui-oz-Zohra  Begum  and  others,  decided  on  the  22nd  of  July, 
1808  (1  Ben.  Sud.  Dew.  Ad.  Rep.  243),  (Wujih-on  Nisa  Kha/rmm  v.  Mirza  Husun  Ali, 
decided  on  the  30th  of  December,  1808  (1  Ben.  Sud.  Dew.  Ad.  Rep.  266) ;  Omduton 
Nisa  Begwn  v.  Mirza  Asud  Ali,  decided  on  the  19th  of  May,  1809  (1  Ben.  Sud.  Dew. 
Ad.  Rep.  276);  Meer  Nujib  Ottah  v.  Mussummaut  Doordana  Khatoon,  decided  on 
the  2l8t  of  August,  1805  (1  Ben.  Sud.  Dew.  Ad.  Rep.  103). 

Petitions  were  also  presented  by  the  Appellant  and  the  Respondent;  the  Appel- 
lant by  his  petition  insisting  on  his  title  as  founded  on  the  family  rule,  and  con- 
tending that  the  rule  was  not  repugnant  to  the  Mahomedan  law,  or  to  Regulation 
XI.  of  1793.  And  the  Respondent,  by  her  petition,  contending,  that  any  [457] 
rule  which  might  be  observed  in  a  family,  directing  that  a  zemindary  should  not  be 
divided,  went  for  nothing  when  opposed  to  the  Mahomedan  law.  That  Regulation 
XI.  of  1793,  completely  overturned  this  mischievous  rule.  That  as  after  the  death 
of  Fookur-ood-deen  Hossein,  the  Father  of  Akbar  Hossein  and  Deedar  Hossein,  both 
the  Brothers  of  their  own  free  will  caused  their  names  to  be  jointly  written  in  the 
Collector's  office  with  respect  to  the  zemindary  in  question;  and  as  they  continued 
in  joint  possession  in  the  Mofussil  (Provinces),  it  was  clear  that,  had  such  a  rule 
existed,  both  the  Brothers  had  of  their  own  free  will  and  pleasure  overturned  it; 
and  that  the  Appellant  had  not  claimed  in  the  suit  on  his  rights  w»  heir,  and  that'  no 
inquiry  as  to  those  rights  ought  to  be  made.  The  Appellant  also  in  the  course  of 
the  proceedings  before  the  Judge,  filed  a  law  opinion  in  support  of  his  claim. 

On  the  14th  of  June,  1820,  Courtney  Smith,  Esquire,  the  Officiating  Judge,  gave 
judgment  to  the  effect,  that  "  there  was  a  failure  of  proof  of  the  Bill  of  sale,  and  that 
it  was  presumable  that  it  had  been  fabricated,  but  that  had  Rajah  Akbar  Hossein 
executed  it,  it  would  not  have  been  upheld  as  legal,  for  that  it  was  diametrically 
opposite  to  the  rule  of  the  family,  according  to  which  the  amount  of  the  marriage- 
settlement  of  the  Wives  could  not  be  answered  from  the  zemindary.  That  from 
all  the  circumstances  and  bearings  of  the  case,  it  appeared  manifest,  that  it  never  was 
the  rule,  and  that  the  family  of  the  Rajahs  of  Soorjapore  had  not  the  power  of  paying 
the  amount  of  marriage-settlements  made  on  their  Wives  from  the  zemindary. 
That  it  was  not  the  rule  of  the  family  that  the  female  part  of  the 
family  should  have  any  concern  or  power  in  tiie  zemindary.  That  the 
alleged  Will  and  Ikrarnamah  had  not  been  established  as  they  ought  to  have 
[466]  been,  but  that  the  want  of  proof  of  these  papers  did  not  affect  the  proof 
of  the  family  rule.  That  Regulation  XI.  of  1793  did  not  in  any  respect  bar  a  decree 
in  favour  of  the  Appellant  or  his  claim.     That  the  Appellant's  claim  was  clearly 
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established,  and  that  the  Bill  of  sale  exhibited  by  the  Respondent  had  turned  out  to 
be  altogether  false,  and  that  it  was,  therefore,  necessary  that  the  decree  of  the 
Provincial  Court,  dated  the  27th  of  August,  1817,  should  be  annulled,  and  that 
orders  should  be  given  that  the  Appellant  should  have  possession  of  the  whole 
of  the  zemindary,  and  that  the  Respondent  should  account  to  him  for  the  Wasilat 
(receipts  and  disbursements),  and  should  pay  the  costs  of  the  suit.  Also,  that  the 
Appellant  should,  agreeably  to  the  family  rule,  maintain  and  suppprt  the  Respon- 
dent according  to  her  rank  and  situation  in  life ;  but  as  the  opinion  then  given  was 
repugnant  to  that  of  the  Judge  who  before  sat  on  the  case,  it  was  ordered  that  the 
papers  should  be  laid  before  a  third  Judge. 

The  cause  accordingly  came  on  before  Sir  James  Edward  Colebrooke,  the  then 
Chief  Judge  of  the  Court,  and  on  the  4th  of  August,  1820,  he  gave  his  judgment, 
agreeing  "  with  that  which  had  been  given  by  the  OflSciating  Judge  (Courtney  Smith, 
Esquire),  and  by  a  decree  of  the  Sudder  Dewanny  Adawlut,  dated  the  4th  of 
August,  1820,  it  was  ordered  and  decreed,  "  that  the  decision  of  the  First  Judge  of 
ibe  Moorshedabad  Provincial  Court,  dated  the  27th  of  August,  1817,  should  be  reversed 
and  annulled,  and  that  the  Appellant  should  be  put  into  possession  of  the  whole 
of  the  zemindary,  and  that  the  Respondent  should  account  to  the  Appellant  for  her 
receipts  and  disbursements  during  the  period  she  was  in  possesiuon,  and  pay  the 
costs  of  the  suit  on  both  sides,  and  that  [469]  the  Appellant  should,  according  to  the 
rule,  maintain  and  support  tJie  Respondent  according  to  her  situation  and  rank  in 
life." 

The  Respondent  afterwards  preferred  a  petition,  praying  a  review  of  the 
judgment,  and  the  petition  having  been  granted,  the  cause  was  again  set  down,  and 
T/as  heard  by  William  Leyoester,  Esq.,  the  then  Chief  Judge  of  the  Court,  on  the 
'2l>i  of  January,  1822,  when  he  gave  judgment  as  follows: — "  Upon  a  consideration 
of  the  whole  of  the  papers  in  this  case,  and  upon  a  deliberation  of  all  the  circum- 
stances of  the  case,  to  the  sitting  Judge  it  does  not  appear  that  the  rule  of  the  family 
alleged  by  the  Appellant  has  been  established  in  the  manner  it  should  have  been, 
or  a>  as  to  satisfy  a  Court  of  Adawlut:  admitting,  however,  that  it  were  provi-J, 
it  is  not  valid  under  the  Regulations  in  force;  on  the  other  hand,  it  is  manifest 
ih&t  it  is  prohibited  by  Regulation  XI.  of  1793.  This  Regulation,  however,  does  not 
bear  upon  the  eleven  cases  which  Jiave  been  decided  by  this  Court,  and  adverted  to 
as  precedents  in  their  proceedings,  under  date  the  6th  oif  June,  1820.  The 
provisions  of  that  Regulation  can  only  apply  to  periods  subsequent  to  its  enactment, 
and  not  to  times  antecedent  to  it.  And,  if  the  Regulations  in  question  have  no 
reference  to  the  case,  it  is  like  a  blank  piece  of  paper,  without  purport  or  meaning. 
Admitting  that  the  rule  of  the  family  was  in  force  (as  stated  by  the  Appellant)  an- 
terior to  the  death  of  Fookur-ood-deen  Hossein,  yel^  since  that  person's  demise,  it 
has  ceased  and  died  away;  for  seeing,  subsequently  to  the  death  of  the  said  Fookur- 
ood-deen  Hossein,  his  Sons,  that  is  to  say,  the  Appellant  and  the  late  Akbar  Hossein, 
appointed,  in  understanding  with  each  other.  Baboo  Sookh  Lai,  [460]  the  Sarbarakar 
of  the  litigated  zemindary,  and  have  received  each  one  moiety  of  the  profits  thereof, 
where  in  such  case  remains  the  rule  of  the  family  which  the  Appellant  makes  his 
hold,  on  which  he  aUeges  that  it  should  not  be  divided,  and  has  put  his  claim  in  upon 
it?  And  the  degree  of  degradation  to  which  the  rank  of  the  family  would  be  sub- 
jected to  by  a  division  of  the  zemindary  would  be  the  same  in  a  division  of  its 
profits,  seeing  there  is  no  distinction  or  difference  between  a  division  of  a  zemindary 
and  that  of  its  profits:  on  the  other  hand,  they  are  one  and  the  same.  Had  the 
late  Akbar  Hossein  left  five  Sons  as  his  heirs,  even  they  would,  as  their  Father 
might  have  deemed  good,  have  been  in  unity  with  each  other,  and  would  have  made 
an  equal  division  of  the  profits  of  the  zemindary.  In  like  manner,  had  the 
Appellant  himself  five  Sons,  they  ^ould  have  divided  equally  among  themselves, 
in  which  case  too  the  rank  of  the  family  would  in  a  very  short  time  have  dwindled 
away.  The  best  of  it  is,  that  when  an  equal  division  of  the  profits  was  made  between 
the  late  Akbar  Hossein  and  the  Appellant,  the  latter  made  no  allusion  to 
the  family  rule,  nor  did  he  say,  that,  agreeably  to  the  rule  of  the 
family,  he  was  not  entitled  to  the  one  moiety  portion.  On  the  other 
hand,  he  did,  with  the  greatest  joy  and  pleasure,  receive  one-half  of  the  whole 
of  the  profits  of  the  zemindary  up  to  the  time  of  the  death  of  Akbar  Hossein, 
in  opposition  to  the  family  rule  or  his  Father's  desire  which  he  now  contends  for, 
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by  which  it  is  manifest  and  stands  proved,  that  the  alleged  rule  of  the  family  had 
no  ground  or  existence,  and  that  it  continued  no  longer  in  force.  Be  this  as  it 
may,  had  the  rule  of  the  family  been  as  is  alleged  of  old,  the  AppeUant  would  never 
have  exerted  himself  in  its  [461]  deterioration  or  destruction,  nor  would  he  have 
put  an  end  to  it.  In  a  word,  the  rule  of  the  family  has  not  been  established  in  the 
manner  which  it  ought  to  have  been,  and  the  Wusseeyutnamah  of  the  defunct 
Fookur-ood-deen  Hossein  is  not  to  be  believed  or  upheld,  for  two  reasons :  the  one  is, 
that  after  the  lapse  of  so  long  a  period,  to  uphold  and  put  in  force,  especially  after 
the  Appellant  has  acted  in  contrariety  to  its  terms,  is  impracticable,  and  is  re- 
pugnant to  justice;  the  second  is,  that  the  Wu8see3rutnamah  does  not  indicate 
distinctly  the  name  of  which  of  his  two  Sons  shall  be  in  entry  and  possession  of  the 
Raj  and  zemindary,  and  shall  succeed  to  it  after  his  demise,  while  both  the  deceased 
Akbar  Hossein  and  Deedar  Hossein,  who  is  living,  are  the  Sons  of  the  late  Fookur- 
ood-deen  Hossein.  If  it  be  taken,  upon  the  allegation  of  the  Appellant,  that  the 
zemindary  should  have  devolved  to  the  elder  Son,  in  that  case  it  behoved  the  Appel- 
lant to  pay  into  the  Court's  Treasury  all  the  surplus  amount  which  he  had,  as  his 
share,  improperly  received,  against  the  wish  and  desire  of  his  Father,  which  might 
have  been  left  beyond  what  was  necessary  for  his  food  and  raiment  from  the  period 
of  the  death  of  his  Father  to  the  time  of  the  demise  of  Akbar  Hossein,  and  he  should 
then  have  instituted  an  action,  praying  that  the  rule  of  his  family  might  be  main- 
tained ;  and  had  in  that  case  his  ground  been  proved,  he  would  have  had  a  decree 
for  the  whole  of  the  zemindary,  and  to  the  heirs  of  Akbar  Hossein  would  have  been 
awarded  the  sum  in  question  with  interest.  At  all  events  the  Wusseeyutnamah 
cannot  be  credited  by  the  Adawlut:  even  had  it  been  credited,  it  would  have  been 
the  cause  of  the  destruction  of  the  rights  of  others  who  have  right  and  title ;  and 
although  the  Ikrarnamah  [462]  may  be  credited,  yet  as  mention  in  it  is  made  of  the 
rule  of  the  family,  which  is  in  opposition  to  the  Regulations  in  force,  it  is  deemed 
illegal,  and  is  not  worthy  of  credence.  Besides,  had  the  Appellant  apprehended 
that  had  there  been  only  one  male  of  the  family,  such  person  alone  would  be  the 
proprietor  of  the  whole  of  the  zemindary  under  the  family  rule,  where,  in  that 
case,  was  the  necessity  for  the  Appellant  to  bustle  about  the  falsity  and  forgery  of 
the  Hibbanamah  and  Bill  of  sale,  which  were  exhibited  by  the  Respondent)  He, 
besides,  made  no  mention  of  it  in  his  petition  to  the  Collector  of  Zillah  Purneah, 
of  the  I7th  September,  1813,  but  has  only  stated  that  it  is  not  the  rule  to  grant 
away  by  gift  the  zemindary  in  consideration  of  the  amount  of  a  marriage-settlement : 
and  had,  according  to  the  Appellant's  supposition,  the  rule  of  the  family  been  main- 
tained and  in  force,  upon  what  ground  of  claim  could  he  have  instituted  an  action 
under  the  Mahomedan  law  for  one  half  of  the  goods,  etc.  1  And  that  he  did  bring  a 
suit  is  clear  and  manifest  from  a  copy  of  his  petition  of  plaint ;  nor  is  it  to  be  found 
in  the  rejoinder,  put  in  by  the  late  Akbar  Hossein,  that  he  admitted  the  rule  of  the 
family :  so  much  he  has  asserted,  that  under  the  rule  of  the  family,  the  zemindary 
cannot  be  divided  on  account  of  a  marriage  settlement.  This  point,  however,  is  not 
under  the  Court's  consideration  now,  because,  before  now,  this  objection  and  some 
other  documents  put  in  by  the  parties,  were  deemed  false  by  a  Court  of  four  Judges. 
The  case  which  now  remains  to  be  considered  is,  that  as  the  documents  which  the 
parties  exhibited  have  turned  out  to  be  false,  to  what  person  is  the  portion  of  the 
zemindary  which  was  in  the  possession  of,  and  now  left  by,  the  defunct  Akbar  Hossein, 
to  devolve? 

[463]  It,  therefore,  appears  to  the  Court  necessary,  meet,  and  proper,  to  divide  the 
property  left  by  Akbar  Hossein  among  his  heirs,  agreeably  to  the  Book  of  God  (Kita- 
boolah),  and  that  this  decision  be  issued,  made  according  to  divisions  agreeably  to 
the  Furraiz  after  the  lawyers  of  this  Court  shall  have  stated  the  heirs  in  succession, 
according  to  the  Book  treating  of  Furraiz.  Also,  that  the  former  decision  of  the 
Court,  bearing  date  the  4th  of  August,  1826,  be  altered  and  amended  for  the  reasons 
given  above.  It  is,  therefore,  ordered,  that  the  papers  of  the  case  be  laid  before 
another  Judge,  in  order  that  he  may  determine,  or  otherwise,  upon  the  alteration 
and  amendment  of  the  former  decision  given  in  this  Court." 

The  cause  then  came  on  before  Samuel  Thomas  Goad,  Esq.,  on  the  22nd  of 
January,  1822,  and  his  opinion  agreeing  with  that  of  the  then  Chief  Judge,  it  was 
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ordered  that  the  papers  be  laid  before  the  OfiSciating  Judge  for  the  purpose  of  a 
final  Order  being  pronounced. 

The  cause  was  accordingly  heard  before  the  0£Sciating  Judge,  William  Dorin, 
Esq. ;  and  in  the  course  of  the  proceedings  before  this  Judge,  it  appeared  for  the 
first  time  that  the  Appellant  and  Respondent  were  Sheeahs  (the  sect  of  Mahomedans 
who  believe  Ali  to  have  been  the  rightful  successor  of  Mahomet). 

On  the  7th  of  May,  1822,  the  Officiating  Judge,  William  Dorin,  Esq.,  pronounced 
his  judgment;  the  material  part  of  which  was  as  follows:  "Notwithstanding  in 
old  times,  the  rule  might  have  been,  that  the  zemindary  shall  devolve  to  one  only 
of  the  male  heirs  (in  short  it  is  from  the  circumstance  of  the  zemindary  remaining 
mtire  to  the  period  of  the  demise  [464]  of  Fookur-ood-deen  Hossein,  the  Plaintiff's 
Father,  to  be  presumed  that  such  rule  did  exist),  yet  it  is  manifest  that  the  rule  has 
been  superseded  and  rendered  extinct  by  the  act  of  the  two  Brothers  themselves, 
that  is  to  say,  of  the  Plaintiff  and  his  Brother,  the  defunct  Akbar  Hossein ,-  seeing, 
after  the  dissolution  of  Fookur-ood-deen  Hossein,  both  the  Brothers  became  joint 
heirs  to  the  estate  in  the  Moolky  year  1200;  and  even  from  the  period  they  came 
of  age,  which  was  about  the  year  1208,  up  to  the  time  of  the  death  of  Akbar  Hossein, 
embracing  a  period  of  twelve  years,  they  held  joint  entry  and  possession  of  the 
property  as  heirs,  and  received  the  profits  of  the  zemindary.  Hence  it  is  not  very 
necessary  to  deliberate,  whether,  keeping  in  sight  the  rule  of  the  family,  the  non- 
division  of  the  zemindary  can  be  upheld,  notwithstanding  that  the  Shura  declares 
that  it  shall  be  divided  according  to  the  Furraiz.  The  intent  and  meaning  of  Regu- 
lation XL  of  1793  is,  that  zemindaries  shall  be  divided  according  to  the  Mahomedan 
law  and  the  Sastras,  subsequent  to  the  period  of  the  enactment  of  that  Regulation  ; 
and  that  any  rule,  by  which  a  zemindary  was  not  liable  to  be  divided,  should  be 
done  away.  But  in  some  cases,  in  which  Hindoos  were  parties,  and  which  came 
before  the  Court  under  the  contention,  as  to  who  was  entitled  to  succeed  to  a 
zemindary  or  to  a  Rajship,  as  it  was  ruled,  that  while  a  family  rule  existed,  the 
provisions  of  the  Regulation  in  question  did  not  warrant  a  division  of  such  zemindary 
and  Raj  among  the  heirs ;  on  the  other  hand,  it  countenanced  it ;  and  it  was  deter- 
mined, that  the  non-division  of  such  a  zemindary  which  belonged  to  a  Hindoo,  was 
not  repugnant  to  the  provisions  of  Regulation  XI.  of  1793 ;  but  no  such  a  case  has 
come  before  the  Court,  in  [466]  which  the  parties  were  Mahomedans.  It  is  pre- 
sumable also  that  there  is  no  provision  of  the  Shura  which  upholds  the  non-division 
of  a  zemindary.  In  fact  the  Vakeels  of  the  Appellant  themselves  admit  the  assump- 
tion to  be  correct ;  on  which  account  it  appears  to  the  sitting  Judge,  that  one  half  of 
the  zemindary  of  Pergunnah  Soorjapore  is  property  which  has  been  left  by  the 
deceased  Akbar  Hossein ;  and  although  the  claim  of  the  Plaintiff  to  a  right  and  title 
to  the  entire  zemindary,  under  the  rule  of  the  family,  has  turned  out  to  be  false, 
yet  he  had  a  right  to  that  portion  which  may  be  his  according  to  the  Furraiz;  but  as 
both  the  litigating  parties  are  Sheeahs,  nor  do  the  Appellant's  Vakeels  deny  that 
according  to  the  Shura,  a  Brother  of  a  deceased  person  cannot  succeed  to  any  portion 
of  the  property  of  a  Sheeah,  existing  Daughters  of  the  said  deceased,  which  fact  is 
established  by  a  Futwa  (law  opinion)  filed  by  the  Law-officers  of  the  Sudder  Dewanny 
Adawlut,  in  cause,  Wujih'On.  Nisa  Khanuni  v.  Mima  Husun  Ali  (1  Ben.  Sud.  Dew.  Ad- 
Rep.  266) ;  therefore,  as  the  Plaintiff  is  not  entitled  to  any  portion  of  the  property 
left  by  his  late  Brother,  Akbar  Hossein,  by  virtue  of  being  heir  to  him,  his  claim 
should  be  dismissed  in  toto;  and  as  the  opinion  of  the  presiding  Judge  is  what  has 
been  set  forth  above,  it  is,  therefore,  ordered,  that  the  cause  with  this  Roobakary 
(proceeding)  be  laid  before  the  chief  and  the  third  Judges,  who  have  given  their 
voices  regarding  the  admission  of  a  review  of  judgment,  so  that  a  final  Order  may 
be  passed  upon  it." 

On  the  17th  of  July,  1823,  the  Appellant  presented  a  petition  in  the  cause,  re- 
presenting that  Futwas  (law  opinions),  according  to  the  Imameea  tenent  (tenets  of 
the  Sheeahs),  were  not  in  use,  and  praying  that  it  [466]  might  be  ascertained  how  far 
those  tenets  were  adopted.  By  this  petition  it  was  admitted,  that  both  the  Appellant 
u>d  the  Respondents  were  Sheeahs ;  the  petition  was  answered  by  a  counter-petition 
of  the  Respondent,  stating,  amongst  otiier  things,  that  the  Regulations  in  force 
enacted  that  disputes,  especially  respecting  the  title  to  inherit  property,  should  be 
decided  according  to  the  religious  persuasions  of  the  litigating  parties. 
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On  the  12th  of  August,  1822,  the  following  judgment  was  given  by  the  Court 
in  the  cause,  and  on  the  petition :  "  It  appears  that  upon  former  occasions,  when  the 
case  came  on  before,  and  was  decided  by  the  chief  and  by  the  third  Judges  of  this 
Court,  the  Appellant's  tenets  had  not  come  to  light,  in  consequence  of  which  it  was 
deemed  tit  and  good  to  divide  the  effects  left  by  the  Rajah  Akbar  Hossein  amongst 
his  heirs,  according  to  the  Furraiz.  It  has  now  been  ascertained  and  clearly  estab- 
lished, by  the  proceeding  holden  by  the  OflSciating  Judge  on  the  7th  of  May,  and 
by  the  petition  preferred  by  the  Appellant  on  the  17th  of  July  of  the  current  year, 
that  the  Appellant  with  his  Vakeels  avow,  that  the  Appellant  is  a  Sheeah,  and  by  the 
opinion  given  by  the  Law-o£Scers  of  this  Court,  in  the  cause  Wujih-on  Nisa  Khanum 
T.  Mirza  Hutun  Alt,  it  is  clear,  that  agreeably  to  Imameea  tenets,  a  Brother  of  a 
deceased  person  has  not  right  and  title  as  an  heir,  to  the  property  left  by  the  deceased, 
existing  the  Daughters  of  the  defunct;  on  which  account  it  does  not  appear  to  the 
chief  and  to  the  third  Judges  of  the  Sudder  Dewanny  Adawlut,  that  the  Appellant 
has  any  right  and  title  to  inherit  tiie  zemindary  left  by  the  deceased  Rajah  Akbar 
Hossein,  and  that,  therefore,  his  claim  should  be  dismissed  and  the  decision  of  the 
Provincial  Court,  dated  the  27th  of  August,  1817,  in  so  far  [467]  as  regards  the 
dismissal  of  Appellant's  (then  Plaintiff's)  claims,  should  be  affirmed.  It  is  for  this 
reason  finally  ordered  and  decreed  by  the  concurrent  voice  of  all  the  three  Judges, 
that  the  claim  and  the  appeal  of  the  Appellant  be  dismissed ;  and  that  Uie  decision 
of  the  Provincial  Court,  of  the  date  aforesaid,  be  affirmed.  Also,  that  the  judgment 
pronounced  by  the  Sudder  Dewanny  Adawlut,  on  the  4th  of  August,  1820,  be  re- 
versed and  annulled;  and  that  when  this  Decree  shall  be  carried  into  execution, 
the  Appellant  shall  be  made  answerable  to  the  Respondent  for  the  Wasilat  of  the 
period  during  which  he,  the  Appellant,  was  in  possession  of  the  dispated  zemindary, 
under  the  decree  of  the  Sudder  Dewanny  Adawlut  of  the  aforesaid  date ;  and  that 
the  commercial  note  for  the  sum  of  Rs.  5000,  which  the  Respondent  put  in  on  the 
30th  of  December,  1820,  in  lieu  of  the  necessary  security-bond  for  her  appeal  to 
England,  be  returned  to  the  Respondent's  Vakeels,  after  taking  a  receipt  for  the 
same  from  the  Respondent;  and  that  the  Appellant  be  rendered  liable  to  pay  the 
whole  of  the  costs  of  the  decision  formerly  given,  and  of  the  present  one- fourth  only, 
including  the  Vakeels'  fees.  As  to  the  fees  of  the  extra  Vakeels  for  the  Respondeat, 
namely,  of  Moulavie  Miamut  Ali  and  Moonshi  Mujud  Ali,  which  have  been  deposited 
in  the  Treasury  of  the  Court,  they  shall  be  paid  by  the  Respondent  to  the  Vakeels. 

"  Upon  a  consideration  of  the  subject  of  the  petition  which  the  Appellant  pre- 
sented on  the  17th  July  of  the  current  year,  and  its  answer  on  the  part  of  the 
Respondent,  filed  on  the  6th  of  August  of  the  current  year,  it  is  further 
ordered,  that  the  petition  of  the  Appellant  preferred  on  the  date  aforesaid  is 
inadmissible."  « 

The  Appellant  applied  for  and  obtained  leave  to  [468]  appeal  from  the  whole 
of  this  decree  on  the  usual  terms,  and  forwarded  a  transcript  of  the  proceedings  to 
England,  but  being  ignorant  of  the  form  of  proceeding  in  this  Country,  took  no 
further  steps  in  the  appeal  until  the  year  1832,  when  he  entered  into  an  agreement 
with  a  firm  at  Calcutta,  for  the  appointment  of  an  Agent  in  this  Country  for  the 
purpose  of  prosecuting  the  appeal.  The  Agent  to  the  Calcutta  House  in  England 
having,  however,  become  insolvent,  nothing  was  done  on  the  part  of  the  Appellant  in 
the  matter  of  his  appeal,  which  was  in  consequence,  on  the  application  of  the  Re- 
spondent in  1833,  dismissed  by  an  Order  of  the  Privy  Council  for  want  of 
prosecution. 

The  Appellant  having  presented  a  petition  stating  these  circumstances,  and 
praying  that  the  appeal  might  be  restored,  accompanied  by  an  affidavit  verifying 
the  facts  of  the  petition,  and  offering  to  prosecute  the  appeal  without  further  delay, 
the  same  was,  on  the  20th  of  February,  1836,*  ordered  accordingly,  upon  the 
terms  of  the  Appellant's  paying  the  costs  of  dismissal,  and  of  the  Order  for  its 
restoration. 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Wynford,  Mr.  Baron 
Parke,  Mr.  Justice  Bosanquet,  and  the  Chief  Judge  of  the  Court  of  Bankruptcy  [The 
Rt.  Hon.  Thomas  Erskine]. 
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The  Appellant  prayed  the  reversal  of  the  judgment  of  the  Sudder  Court,  of  the 
12th  of  August,  1822,  for  the  following  reasons: — 

I.  Because  the  Pergunnah  Soorjapore  constituted  an  indivisible  zemindary,  to 
which  the  Appellant  became  entitled  on  the  death  of  his  Brother,  Akbar  Hossein ; 
and  because,  as  the  ancestor  of  the  Appellant  died  before  the  Regulation  XI.  of 
1793  came  into  operation,  and  as  that  Regulation  was  repealed  before  Akbar 
[468]  Hossein  died,  the  descent  of  the  zemindary  could  in  no  respect  be  affected  by 
that  R^ulation. 

II.  Because,  if  the  rule  of  descent  had  not  precluded  a  division  of  the  zemindary, 
no  division  thereof  between  the  Brothers  was  ever  made,  and,  consequently,  the 
Appellant,  on  the  death  of  Akbar  Hossein,  became  entitled  to  the  whole 
Pergunnah. 

III.  Because,  there  having  been  no  division  of  the  zemindary  between  the  Brothers, 
Akbar  Hossein  possessed  no  interest  therein  capable  of  alienation;  and  because, 
if  he  had  possessed  such  an  interest,  the  alleged  Bill  of  sale,  purporting  to  alienate 
it,  was  not  in  fact,  executed  by,  or  with  the  sanction  of,  Akbar  Hossein. 

IV.  Because,  according  to  the  custom  of  the  family,  the  Respondent  and  her 
Daughters,  being  females,  were  excluded  from  the  inheritance,  and  were  only  en- 
titled to  a  maintenance  to  be  paid  to  Hkem  by  the  Appellant. 

y.  Because,  under  the  terms  of  the  Wusseeyut  of  the  25th  of  January,  1793, 
and  the  Ikramamah  of  the  26th  of  September,  1810,  the  Appellant,  on  the  death 
of  his  Brother,  Akbar  Hossein,  became  entitled  to  the  whole  zemindary  of 
Pergunnah  Soorjapore. 

TI.  Because  the  tenets  of  the  Imameea  sect  of  Mahomedans  have  never  obtained 
in  India,  and  ought  not  to  govern  the  decision  in  this  case. 

VII.  Because  the  ground  upon  which  the  decree  of  the  Sudder  Dewanny  Adawlut 
ultimately  proceeded  was  never  insisted  upon  by  the  Respondent,  or  even  suggested 
in  that  Court  or  the  Court  below,  until  the  last  review  of  the  judgment,  and  was, 
therefore,  a  surprise  upon  the  Appellant ;  and  because,  supposing  the  decree  to  be 
otherwise  right,  it  was  erroneous  and  [470]  unjust,  in  the  direction  it  contains  with 
respect  to  the  costs  of  this  suit. 

The  Respondent,  on  the  other  hand,  relied  upon  the  following  reasons:  — 

I.  Because  it  clearly  appeared  that  the  Will  and  Ikramamah  set  up  by  the 
Appellant  were  forgeries;  and  the  rule  of  the  family  alleged  by  the  Appellant,  if 
it  ever  existed  (but  which  it  was  submitted  on  the  part  of  the  Respondent  was  not 
proved),  was  supterseded  and  put  an  end  to  by  the  acts  and  proceedings  of  the  Appel- 
lant and  Rajah  Akbar  Hossein,  after  they  attained  twenty-one;  and,  moreover,  was 
contrary  to  the  Mahomedan  law,  and  defeated  by  the  Bengal  Regulation  XI.  of 
1793. 

II.  Because  the  Appellant's  claim,  as  heir  of  Rajah  Akbar  Hossein,  was  not  in 
issue  in  the  cause ;  and  such  claim,  if  proper  to  be  entertained  by  the  Court,  was 
not  well  founded,  the  rights  of  litigating  parties  being,  under  the  Bengal  Regulation 
IV.,  1793,  sec.  xv.,  determinable  according  to  the  laws  prevailing  among  persons  of 
the  religious  persuasions  to  which  such  parties  belong,  and  the  Appellant  not  being 
the  heir  of  Rajah  Akbar  Hossein,  according  to  the  law  in  force  among  the  Sheeahs, 
to  which  sect  both  the  Appellant  and  Respondent  belonged. 

Mr.  Pemberton,  Q.C.,  Mr.  Miller,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant, 
referred  to  Regulation  XI.  of  1793,  Regulation  X.  of  1800,  and  Regulation  II.  of 
1826,  and  cited  Ghi/rdhcuree  Smg  v.  KoolaMil  Sing  (ante  [2  Moo.  Ind.  App.],  p.  344), 
and  on  the  application  of  the  Sheeah  laws  referred  to  the  10th  vol.  of  the  Asiatic  Re- 
searches, pp.  12  and  480,  and  to  Macnaghten's  Principles  of  the  Mahomedan  Law, 
p.  11. 

[471]  Mr.  Wigram,  Q.C.,  and  Mr.  G.  Turner,  Q.C.,  for  the  Respondent,  referred 
to  section  iv.,  Regulation  IV.  of  1793,  and  Regulation  XXVI.  of  1814,  and  commented 
on  the  Regulations  referred  to  by  the  Appellant,  and  cited  Wujih-on  Nisa  Kfumum 
V.  Uirza  Htutm  Ali  (1  Ben.  Sud.  Dew.  Ad.  Rep.  266),  OmdaUon  NUsa  Begum  v. 
Mirza  A»ud  Ali  (1  Ben.  Sud.  Dew.  Ad.  Rep.  276),  Sumrun  Singh  v.  Kh^un  Singh 
(2  Ben.  Sud.  Dew.  Ad.  Rep.  116),  Ruieheputty  Dutt  Iha  v.  Rajunder  Narain  Rae 
{ante  [2  Moo.  Ind.  App.],  p.  133). 
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Mr.  Baron  Parke  (Dec.  14,  1841). — Their  Lordships  have  now  to  pronounce 
their  opinion  upon  an  appeal  from  a  final  decree  upon  a  review,  of  the  Sudder 
Dewanny  Adawlut  of  Bengal,  pronounced  on  the  12th  August,  1822.  The  case  was 
argued  before  us  on  three  days.  We  have  fully  considered  it,  and  are  prepared  to 
advise  Her  Majesty  to  affirm  that  decree. 

The  suit  was  instituted  in  January,  1815,  for  the  recovery  of  the  moiety  of  the 
zemindary  of  Pergunnah  Soorjapore,  to  which  the  Appellant  claimed  to  be  entitled 
on  the  death  of  his  Brother,  Akbar  Hossein,  who  died  on  the  28th  of  September, 
1813,  leaving  the  Respondent  his  Widow  and  three  children.  This  zemindary  had 
formerly  belonged  to  the  Appellant's  Father,  Fookur-ood-deen  Hossein,  who  died  in 
the  possession  of  it  in  December,  1793.  After  his  death  this  Appellant  and  his 
Broiiier,  then  minors,  were  in  joint  possession  of  the  zemindary,  and  so  continued 
after  their  majority  in  1799  or  1800  until  the  demise  of  Akbar  Hossein. 

The  Respondent  was  put  into  possession  by  the  Col-[472]-lector  after  some  pro- 
ceedings instituted  by  the  Appellant  to  prevent  it;  and  the  Appellant  was  put  to 
conuuence  his  action,  which  he  did  in  the  Provincial  Court  of  Moorshedabad  in 
January,  1814. 

The  Appellant  rested  his  claim  in  that  action  upon  three  grounds: —  first,  a 
Wusseeyat,  or  Will  of  the  late  Rajah  his  Father,  allied  to  have  been  executed  by 
him  on  the  25th  of  January,  1.793,  by  which  he  directed  that  one  of  his  Sons  (not 
naming  which)  should  take  the  whole  zemindary,  and  on  his  death  that  it  should 
devolve  on  the  survivor ;  secondly,  an  Ikrarnamah  between  the  Appellant  and  his 
brother,  stated  to  have  been  executed  by  both  on  the  26th  of  September,  1810,  by 
which,  after  referring  to  the  Wusseeyutnamah  and  the  alleged  rule  of  the  family, 
that  the  zemindary  should  be  undivided,  they  agreed  to  hold  it  during  their  joint 
lives  without  division,  and  on  the  death  of  one  the  survivor  to  take  the  whole ;  and 
thirdly,  the  Appellant  insisted  that,  by  the  family  rule,  the  zemindary  was  in- 
divisible, and  ought  to  belong  to  him  to  the  exclusion  of  his  Brother's  other  heirs. 

The  Respondent,  besides  denying  the  Appellant's  right,  claimed  under  a  Deed  of 
gift  alleged  to  have  been  executed  by  Akbar  Hossein  a  short  time  before  his  death, 
and  to  be  in  consideration  of  his  marriage  settlement,  and  under  another  to  his  three 
Daughters.    These  Deeds  the  Appellant  contended  were  forged. 

Much  evidence  was  gone  into  on  both  sides,  and  several  decisions  were  made  by 
the  native  Courts.  On  the  27th  of  August,  1817,  the  Judge  of  the  Provincial  Court 
decreed  against  the  Plaintiff,  being  of  opinion  that  the  Respondent  had  proved  the 
validity  of  the  Deeds  of  gift.  In  February,  1820,  there  was  an  appeal  to  the  Sudder 
Court ;  one  of  the  Judges,  Mr.  Goad,  was  of  opinion,  that  'the  Respondent  had  not 
[473]  proved  the  Deeds  of  gift  under  which  she  claimed,  but  that  the  documents  of 
the  Appellant  were  fabricated,  and  the  family  rule  not  proved,  and  he  thought  that 
the  decree  should  be  reversed,  and  that  it  should  be  referred  to  the  Mahomedan  law- 
r.fficers  to  ascertain  into  how  many  Salems  or  shares  the  zemindary  ought  to  be 
divided,  and  to  whom  they  should  be  allotted,  according  to  the  Furraiz,  or  law  of 
succession.  The  case  was  then  referred  to  Mr.  Courtney  Smith,  who  thought  that  the 
alleged  family  rule  was  made  out,  and  the  Appellant  entitled  to  recover  on  that 
ground,  being  of  opinion  that  the  documents,  the  Will,  and  the  Ikrarnamah,  were 
not  proved,  nor  the  Deeds  of  gift. 

"There  being  this  difference  of  opinion.  Sir  James  Colebrooke,  another  Judge 
of  the  Sudder  Court,  gave  his  decision  upon  the  case.  He  concurred  with  Mr. 
Smith  as  to  the  invalidity  of  the  Deeds  of  gift,  and  he  intimated  a  strong  suspicion 
of  the  Wusseeyut,  though  he  thought  the  Ikrarnamah  genuine,  and  he  also  considered 
that  the  family  rule  was  made  out. 

There  was  then  a  petition  for  a  review,  which  was  granted.  On  that  review, 
Mr.  Leycester,  the  Chief  Judge,  was  of  opinion,  that  the  family  rule  was  not  proved  j 
that  if  it  was.  Regulation  XI.  of  1793  abrogated  it;  that  the  Wusseeyut  was  not 
established,  and  the  Ikrarnamah  void  if  that  document  was  genuine,  and  the  Deed 
of  gift  he  thought  was  fabricated.  His  decision,  therefore,  was,  that  the  property 
must  be  divided  accoiding  to  the  Furraiz. 

Mr.  Dorin,  the  officiating  Judge,  thought  the  Wusseeyut  a  forgery,  the  Ikrar- 
namah not  proved,  and  the  Deed  of  gift  invalid ;  and  that  though  the  zemindary 
might  have  been  formerly  subject  to  a  rule  that  it  should  be  undivided,  the  two 

380 


Digitized  by 


Google 


V.  RANGE  ZUHOOR-OON  NIS8A  [1841]      n  MOOBE  IND.  APP.,  «T4 

Brothers  had  done  away  with  that  rule:  and  since  the  Regulation  of  1793  it  [474] 
was  diyisible  according  to  the  Furraiz,  and  both  the  litigating  parties  being  of  the 
Sheeah  sect,  according  to  whose  rules  of  succession  a  Brother  cannot  inherit  to  a 
Brother  having  Daughters,  he  gave  his  decision  against  the  Appellant's  claim 
altogether. 

The  Appellant  presented  a  petition,  objecting  that  the  Sheeah  rules  of  suc- 
cession have  never  been  adopted  by  the  Courts  of  Hindostan;  which,  with  a  counter- 
petition,  were  considered  by  all  the  Judges,  and  finally,  on  the  12th  of  August, 
1822,  the  three  Judges  concurred,  that  the  Appellant's  claim  should  be  dismissed ; 
that  he  should  be  answerable  for  the  Wasilat  (collections  or  profit)  of  the  period 
during  which  the  Appellant  was  in  possession ;  that  he  should  pay  the  whole  costs 
of  the  former  decision,  and  one-fourth  of  that.     The  appeal  is  from  that  decision. 

Their  Lordships  feel  no  difficulty  in  concurring  with  the  great  majority  of  the 
Judges  in  the  opinion  that  the  Deeds  of  gift,  under  which  the  Respondent  claims,  are 
fabricated,  and  that  the  Wussceyut  and  Ikrarnamah  are  open  to  so  much  suspicion, 
that  the  claim  of  the  Appellant,  so  far  as  it  is  founded  upon  or  confirmed  by  them, 
must  fail.  The  absence  of  the  original  Wusseeyut  from  the  place  where  it  ought  to 
have  been  if  it  had  been  a  genuine  instrument,  its  non-production,  the  conflicting 
accounts  given  of  its  contents,  and  the  failure  of  the  Appellant  to  bring  it  forward  at 
an  early  period,  and  particularly  in  opposing  registration  of  the  Respondent's  Deed 
before  the  Collector,  when  it  would  at  all  events  have  prevented  that  Officer  from  letting 
the  Respondent  into  possession, — leave  little  doubt  in  the  minds  of  their  Lordships 
that  the  instrument  was  never  executed  by  the  deceased  Rajah,  and  that  the  evidence 
is  insufficient  to  support  it.  If  the  Wusseeyut  was  forged,  the  Ikrarnamah,  which 
recites  it,  must  have  [476]  been  forged  also.  But  without  going  so  far,  it  is  enough 
to  say  that  the  nature  of  the  evidence  in  support  of  it,  and  the  conduct  of  the  Appel- 
lant in  not  producing  this  instrument  before  the  Collector,  leave  their  Lordships 
in  so  much  uncertainty  as  to  its  authenticity,  that  they  consider  that  they  ought 
not  to  attach  any  weight  to  it  as  supporting  the  Appellant's  claim. 

Two  grounds,  therefore,  on  which  the  Appellant  has  rested  his  claim  having 
failed,  it  now  becomes  necessary  to  dispose  of  the  third,  that  principally  insisted 
upon  in  the  argument  before  us,  viz.,  the  supposed  family  custom  that  the  zemindary 
had  never  been  separated,  but  devolved  entire  on  every  succession,  and  that  such 
custom  was  still  in  force. 

If  the  existence  of  the  custom  in  point  of  fact,  at  the  death  of  the  Father,  was 
the  question  to  be  determined  by  their  Lordships,  they  would  have  entertained  some 
doubt  upon  it;  for  the  circumstance  that  the  zemindary  had  been  held  entire  for 
a  very  long  period  would  seem  to  indicate  that  the  ordinary  rules  of  succession 
had  not  been  applied  to  it,  and  gives  great  countenance  to  the  supposition  that  such 
a  custom  existed.  But  supposing  that  were  so,  their  Lordships  are  clearly  of 
opinion,  that  the  family  usage  cannot  exempt  this  zemindary  from  the  operation  of 
the  Regulation  XI.  of  1793;  that  Regulation  provides,  that  after  the  1st  of  July, 
1794,  if  any  Zemindar  shall  die  without  a  Will,  etc.,  and  leave  two  or  more  heirs, 
who,  by  the  Mahomedan  or  Hindoo  law  (according  as  the  parties  may  be  of  the 
former  or  latter  persuasion),  may  be  respectively  entitled  to  succeed  to  a  portion, 
such  heirs  shall  succeed.  This  being  a  claim  to  succeed  to  Akbar  Hossein,  who  died 
long  after  July,  1794,  not  to  Rajah  Fookur-ood-deen,  who  died  before,  the  suc- 
cession must  be  [476]  governed  by  this  Regulation.  The  proviso,  sec.  v.,  did  not 
affect  this  case,  for  that  was  introduced  to  avoid  any  retrospective  operation  of 
the  previous  clause,  and  to  prevent  any  claim  by  the  co-heirs  under  it,  to  succeed  to 
an  estate  which  had  then  devolved  entire  or  should  devolve  entire  before  the  Ist  of 
July,  1794. 

It  was,  however,  contended  on  the  part  of  the  Appellant,  that  the  Regulation  of 
1793  was  repealed,  with  respect  to  this  zemindary,  by  another  Regulation  made  on 
the  Ist  of  December,  1800,  Regulation  X.,  which,  referring  to  the  prior  Regulation 
of  1793,  recites  that  a  custom  having  been  found  to  prevail  in  the  Jungle  Mahals  of 
Midnspore,  and  other  Districts,  by  which  the  succession  to  landed  estates  invariably 
devolved  to  a  single  heir  without  the  division  of  the  property,  and  the  custom 
having  been  long  established  and  founded  on  certain  circumstances  of  local  con- 
venience which  still  exist,  the  Governor-General  enacts,  that  the  Regulation  of  1793 
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shall  not  supersede  nor  affect  any  such  established  usage  which  may  have  obtained 
in  the  Jungle  Mahals  of  Midnapore  or  other  Districts,  and  that  in  the  Mahals  in 
question,  the  local  custom  of  the  Country  shall  be  guided  by  it  in  the  decision  of  all 
claims  which  may  come  before  the  Court  to  the  inheritance  of  landed  property 
situated  in  those  Mahals  But  it  is  clear  to  their  Lordships,  that  this  Regulation 
did  not  apply  to  undivided  zemindaries,  in  which  a  custom  might  prevail  that  the 
inheritance  should  be  indivisible,  but  only  to  the  Jungle  Mahals,  and  other  entire 
Districts,  where  local  custom  prevails. 

The  construction  contended  for,  viz.,  that  every  individual  zemindary  in  which 
the  custom  bad  been  that  it  should  descend  entire  was  exempted,  would  repeal  the 
Regulation  XI.  of  1793  altogether;  whereas  it  is  clear  that  it  was  intended  to  be 
partially  repealed  only. 

[477]  Their  Lordships,  therefore,  have  arrived  at  the  conclusion,  that  on  the 
death  of  Akbar  Hossein,  bis  interest  in  the  zemindary  devolved,  according  to  the 
Mahomedan  law  of  succession,  to  several  heirs. 

The  only  remaining  question  is,  whether  the  law  of  succession  is  to  be  that 
which  prevails  amongst  the  Soonees  or  the  Sheeahs,  the  rule  as  to  each  sect  being 
different,  and  both  the  litigant  parties  belonging  to  the  latter.  If  the  law  of  the 
Sheeah  sect  is  to  prevail,  the  Plaintiff  has  no  title,  as  a  Brother  cannot  succeed. 

By  Regulation  IV.  of  1793,  sec.  xv.,  it  is  provided,  "that  in  suits  regarding 
succession,  inheritance,  marriage,  and  caste,  and  all  religious  usages  and  institu- 
tions, Mahomedan  laws  with  respect  to  Mahomedans,  and  Hindoo  laws  with  regard 
to  Hindoos,  are  to  be  considered  as  the  general  rules  by  which  Judges  are  to  form 
their  decisions."  According  to  the  true  construction  of  this  Regulation,  in  the 
absence  of  any  judicial  decisions  or  established  practice  limiting  or  controlling 
its  meaning,  the  Mahomedan  law  of  succession  applicable  to  each  sect  ought  to 
prevail  as  to  litigants  of  that  sect.  It  is  not  said  that  one  uniform  law  should  be 
adopted  in  all  cases  affecting  Mahomedans,  but  that  the  Mahomedan  law,  whatever 
it  is,  shall  be  adopted.  If  each  sect  has  its  own  rule  according  to  the  Mahomedan 
law,  that  rule  should  be  followed  with  respect  to  litigants  of  that  sect.  Such  is  the 
natural  construction  of  this  Regulation,  and  it  accords  with  the  just  and  equitable 
principle  upon  which  it  was  founded,  and  gives  effect  to  the  usages  of  each  religion, 
which  it  was  evidently  its  object  to  preserve  unchanged  ;  we  feel  no  doubt,  therefore, 
that  we  ought  to  interpret  the  Regulation  of  1793,  to  adopt  the  usage  or  law  of  each 
sect,  unless  there  be  [478]  a  course  of  judicial  decision  or  established  practice  to 
the  contrary. 

As  to  judicial  decision  there  is  none:  and  the  only  precedent  bearing  upon  this 
question  is  in  favour  of  the  application  of  the  Sheeah  law.  It  is  the  case  of  Wujik-on 
Ni*a  Klianum  v.  Mirza  Hussun  Ali  (1  Ben.  Sud.  Dew.  Ad.  Rep.  266),  in  which  it  was 
proposed  by  the  Court  as  a  question  to  the  Mahomedan  Law-officers,  what  would  be 
the  distribution  according  to  the  law  of  either  sect;  and  their  direction  implies, 
that  the  Soonee  law  was  not  the  established  rule  of  decision  in  all  cases  in  our  Courts 
of  Justice.  As  to  the  practice,  we  have  availed  ourselves  of  the  means  of  consulting 
several  Gentlemen  of  great  experience  in  the  administration  of  justice  in  the  Indian 
Courts,  and  we  cannot  find  that  there  is  any  course  of  practice  with  respect  to  all 
Mahomedan  successions  at  variance  with  this  construction.  It  is  true  that  the 
Soonee  law  has  generally  prevailed,  because  the  great  majority  of  the  Indian 
Mahomedans  are  Soonees,  there  being  very  few  families  of  the  Sheeah  sect,  except 
those  of  the  reigning  Princes,  which  will  account  for  the  prevalence  of  the  Soonee 
doctrines  in  the  Courts,  but  there  is  no  practice  which  excludes  the  application  of 
the  Sheeah  law  to  the  rights  of  persons  professing  the  tenets  of  that  sect.  The  natural 
and  equitable  construction  of  the  Regulation  must,  therefore,  prevail. 

For  these  reasons,  the  advice  which  their  Lordships  will  give  to  Her  Majesty  is, 
that  the  judgment  of  the  Sudder  Dewanny  Adawlut  must  be  affirmed;  and  their 
Lordships  do  not  think  it  right  to  make  any  alteration  in  that  part  of  the  decree 
which  relates  to  costs.  That  part,  however,  which  directs  the  Appellant  to  account 
to  the  Defendant  for  tlie  proceeds  of  the  [479]  moiety  of  the  zemindary,  whilst  he 
was  in  possession,  must  be  altered.  He  must  bring  the  amount  in  Court  to  be  paid 
to  those  who  are  heirs  according  to  the  Sheeah  law  of  succession  and  of  their  re- 
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presentatiyes,  and  the  decree  of  the  Court  belo\r,  with  (hat  modification,  is  to  be 
affirmed  with  costs. 

[For  other  procefdings  in  connection  with  this  estate  see  Rajah  Enayet  Hoisein  v. 
Sayud  Ahmed  Reza,  1858,  7  Moo.  Ind.  App.  238,  and  note  p.  239.] 


BABUN  WULLAD  RAJA  lLKTlK,—A-ppeUant ;  DAVOOD  WULLAD  NUNNOO,— 
Respondent  *  [Feb.  23  and  24,  1841]. 

On  appeal  from  the  Sudder  Devmmny  Adawht*  of  Bombay. 

Claim  to  the  hereditary  office  of  the  headship  of  the  Butchers  in  the  town  of 
Ahmednuggur,  dismissed,  no  satisfactory  proof  being  shown  of  tlie  right 
to  inherit,  and  adverse  possession  of  the  office  being  had  for  more  than 
thirty  years.  , 

This  was  an  appeal  arising  in  a  suit  instituted  by  the  Appellant  against  the 
Bespondent,  to  recover  from  him  the  hereditary  office  of  the  headship  of  the  Butchers, 
in  the  town  of  Ahmednuggur,  in  the  suburb  of  Baranuggur,  together  with  Rs.  251 
damages,  by  way  of  compensation  for  the  profits  of  the  office. 

The  office,  which  was  of  very  ancient  origin,  was  formerly  held  by  one  Motee,  who 
'was  represented  as  ancestor  of  both  parties. 

It  was  admitted,  that  ever  since  Uie  year  1800,  the  office  had  been  possessed  by 
the  Respondent,  and  his  Father,  Nunnoo  Wullad  Sultan,  it  having  been  then  granted 
or  confirmed  by  Scindia. 

[480]  The  plaint  was  filed  by  the  Appellant,  on  tlie  19th  of  August,  1826,  in  the 
Zillah  Court  of  Ahmednuggur,  before  the  Junior  Assistant  Judge.  It  alleged  that 
the  right  to  the  Mehtari,  or  headship  of  the  Butchers,  in  the  City  of  Ahmednuggur 
was  the  Appellant's,  and  had  descended  to  him  from  his  progenitors ;  and  that  the 
papers  and  ancient  documents  containing  the  proofs  of  his  right  of  headship  fell 
into  the  hands  of  tlie  deceased  Nunnoo  Wullad  Sultan,  in  the  time  of  Scindia's 
Government,  about  twenty-five  years  previous,  since  which  time  the  headship  had 
been  unjustly  exercised  by  him. 

The  Respondent,  by  his  answer,  denied  the  right  of  the  Appellant,  and  alleged 
that  ever  since  the  Jaglee  era,  1069,  a.d.  1661,  his  elders  had  possessed  a  Sunnud 
in  their  name,  and  had  enjoyed  this  privilege;  that  some  time  since,  his  ancestor 
had  left  t^e  place,  and  during  his  absence,  this  headship  was  held  by  other  persons, 
and  the  Plaintiff  had  no  interest  or  control  in  it.  That  in  the  year  Jaglee  1137 
(a.d.  1729-30),  the  Settees,  and  Mohajun,  and  others,  hereditary  Officers  of  the  City, 
sent  a  summons  to  his  ancestor,  and  that  his  ancestor  appeared  before  .the  Sircar 
(the  head  of  the  affairs  of  the  (Government),  and  received  from  Scindia's  authorities, 
after  showing  them  the  Sunnuds  and  documents,  and  the  summons  (Kowl)  and  other 
papers,  a  confirmation  of  his  right  to  exercise  the  privilege  of  the  headship,  and 
that  to  this  proceeding,  no  one  made  any  objection.  That  the  Plaintiff,  in  the  year 
Saka  1740  (a.d.  1818-19),  fraudulently  and  falsely  made  a  complaint  to  the  caste, 
and  stated  therein,  that  in  respect  to  the  headship,  he  was  Brother  to  him,  the 
Defendant;  and  having  gone  from  village  to  village,  and  assembled  some  of  the 
caste,  drew  up  a  false  [4yBl]  opinion  at  the  village  of  Bingar,  at  which  time  and 
place  the  Father  of  the  Plaintiff  (since  deceased)  brought  forward  a  fabricated 
document;  upon  which  proceeding  he  subsequently  made  a  complaint  before  Mr. 
Hockley,  the  then  Judge  of  the  Zillah  of  Alunednuggur,  and  produced  papers,  a 
Sunnud,  and  the  before-mentioned  fabricated  document.  That  the  Father  of  the 
Plaintiff  was  then  distinctly  told,  that  there  was  no  cause  for  a  suit  for  the  headship 
against  his  Opponent.     That  after  this,  the  Plaintiff  made  a  complaint   in  the 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Denman, 
Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  and  the  Right  Honourable  Dr.  Lushington. 
Privy  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart. 
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Moonsifi's  (native  Judge  or  Commissioner,  exercising  a  limited  jurisdiction  in 
civil  suits)  Court  against  his,  the  Defendant's,  Aunt,  on  which  there  was  assembled 
a  Punchayet,  and  a  decision  was  come  to,  and  the  documents,  Sunmud,  Letters  and 
Eowl,  together  with  the  pleadings  of  the  Plaintiff  and  Defendant,  having  been  duly 
recorded,  were  submitted  to  the  Moonsiff's  Court,  and  the  MoonsiS  passed  a  decree 
in  his,  the  Defendant's  favour. 

The  Appellant,  by  his  reply,  did  not  deny  that  the  Respondent  was  possessed  of 
the  Sunnud  of  ofSce  and  other  documents  relative  thereto,  but  insisted  that  the 
Respondent's  Father,  Nunnoo  Wullad  Sultan,  had  obtained  them  fraudulently. 
After  the  Respondent's  rejoinder,  and  some  of  the  documentary  evidence,  had  been 
taken,  an  Order  of  reference  was  made  by  the  Junior  Assistant  Judge  referring 
it  to  the  MoonsiS  of  the  Court  to  investigate  the  Appellant's  claim,  and  to  report  who 
was  legally  entitled  to  the  Mehta  (oflBce). 

Oral  and  documentary  evidence  was  entered  into  before  the  Moonsiff  on  the  part 
of  the  Plaintiff,  who  also  filed  a  genealogical  table  to  show  his  descent  from  Motee, 
the  original  holder  of  the  ofSce,  and  examined  [482]  witnesses  to  prove  his  pedigree, 
but  it  appeared  from  some  of  the  Appellant's  own  Witnesses,  that  neither  the  Appel- 
lant nor  any  of  his  ancestors  had  been  in  the  actual  enjoyment  of  the  o£Sce  for  a 
period  of  more  than  thirty  years. 

The  Respondent  did  not  examine  any  Witnesses  before  the  Moonsiff.  The 
documentary  evidence  he  adduced  consisted,  among  other  things,  of  a  Government 
order  of  ancient  date,  for  exempting  from  certain  duties  and  taxes  one  Motee, 
described  therein  as  the  head  of  the  Butchers,  and  from  whom  the  Respondent 
claimed  descent;  another  document  was  a  formal  relinquishment  of  title  to  the  office 
made  by  the  Appellant's  Father  (under  whom  the  Appellant  claimed),  in  favour  of 
the  Father  of  the  Respondent ;  the  Respondent  also  filed  the  decree  of  the  Zillah  Court 
of  Ahmednuggur,  dated  the  1st  of  March,  1826,  which  had  been  pronounced  in  the 
previous  suit  brought  by  the  Appellant,  as  before  mentioned,  and  on  which  the 
Respondent  insisted  in  his  answer. 

On  the  3rd  of  June,  1828,  the  Moonsiff  made  his  report,  whereby  he  declared, 
that  the  Appellant  had  proved  his  claim  to  the  office,  with  its  rights  and  privileges, 
and  was  entitled  to  the  possession  thereof ;  and  on  the  6th  of  June,  1829,  the  Junior 
Assistant  Judge  of  that  Court  simply  adopted  the  Moonsiff's  report,  and  made  his 
decree  in  favour  of  the  Appellant,  the  Plaintiff  in  the  suit.  From  this  decree  the 
present  Respondent  appealed  to  the  Senior  Assistant  Judge,  and  on  the  20th  of 
October,  1828,  the  following  Order  was  made  on  the  appeal,  viz.,  that  the  Junior 
Assistant  Judge  had  sent  this  case  to  the  Moulavie  for  investigation,  without  the 
consent  of  both  parties,  and  that  the  depositions  of  the  Witnesses  were  taken  in  his 
[483]  presence,  and  not  in  that  of  the  Junior  Assistant  Judge,  to  whom  he  sent  his 
report,  and  upon  which  the  decision  was  passed ;  the  Court  observed,  that  "  as  it  was 
not  in  accordance  with  the  Regulations  for  the  Moulavie  to  take  down  the  depositions 
of  the  witnesses  in  his  presence,  the  appeal  was  dismissed,  and  the  original  suit 
returned  to  the  Junior  Assistant  Judge  for  trial,  that  he  might,  by  examining 
Witnesses  in  his  presence,  and  by  taking  into  consideration  the  documents  pro- 
duced by  both  parties,  enter  into  a  strict  investigation  of  the  case,  and  pass  a  fresh 
decision,  with  which  if  either  party  should  be  dissatisfied  they  shall  be  at  liberty  to 
appeal  against  it." 

In  consequence  of  this  order,  some  of  Plaintiff's  Witnesses  were  re-examined  before 
the  Junior  Assistant  Judge,  and  the  case  was  reheard  before  him. 

The  Junior  Assistant  Judge  ultimately  made  a  decree,  dated  the  13th  of  February, 
1829,  in  favour  of  the  Appellant.  From  this  decree,  the  Respondent,  on  the  13th 
of  Mtirch,  1829,  appealed  to  the  Senior  Assistant  Judge.  The  Senior  Assistant 
Judge  having  examined  both  the  parties  personally,  made  his  decree,  on  the  30th  of 
April,  1829,  wherry  he  reversed  the  decree  of  the  Junior  Assistant  Judge  of  the 
13th  of  February,  1829. 

From  this  decision  the  present  Appellant  appealed  to  the  Zillah  Judge  of 
Ahmednuggur,  who  on  the  29th  of  December,  1831,  made  his  decree,  reversing  the 
decision  of  the  Senior  Assistant  Judge,  of  the  30th  of  April,  1829,  and  affirming 
that  of  the  Junior  Assistant  Judge,  of  the  13th  of  February,  1829.     From  this  last- 
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mentioned  decree  the  Respondent  appealed  to  the  Sudder  Dewannj  Adawlut  of 
Bombay,  which  Court,  [484]  on  the  13th  of  June,  1834,  made  its  decree,  whereby  the 
decree  of  the  Zillah  Judge,  of  the  29th  of  December,  1831,  was  reversed,  and  the 
decision  of  the  Senior  Assistant  Judge  confirmed  with  costs. 

From  this  decree  of  the  Sudder  Dewanuy  Adawlut  of  Bombay  the  present  Appel- 
lant appealed  to  His  late  Majesty  in  Council. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant,  con- 
tended that  the  Appellant  had  proved  a  prima  facie  title,  by  means  of  his  genealogical 
table,  from  one  Babun,  the  great  Grandson  of  Motee,  the  head  of  the  Butchers,  from 
whom  he,  the  Appellant,  was  the  eldest  surviving  male  descendant,  and  that  the  Re- 
spondent, who  was  descended  from  a  younger  branch,  had  wholly  failed  in  establish- 
ing any  title  either  in  himself  or  his  immediate  ancestors  to  the  office  in  question. 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondent, insisted,  first,  that  the  evidence  of  the  Appellant  was  insufficient  to 
establish  his  alleged  title  to  the  office ;  and,  secondly,  that  as  it  appeared  from  the 
Appellant's  own  admission,  as  well  as  from  the  evidence,  and  the  fact  was,  that  he 
and  his  ancestors  have  been  out  of  possession  of  the  office  for  a  period  exceeding 
thirty  years,  his  right  of  action  was  barred,  and  the  Court  precluded  by  the  Bombay 
Regulation  of  Limitation,  (Reg.  I.  of  1800,  s.  ziii.)  from  investigating  the  question 
of  title. 

[486]  Lord  Brougham. — Their  Lordships  are  of  opinion,  that  considering  the 
evidence  in  this  case,  and  the  whole  matters  that  have  been  argued  before  them  on 
either  side,  that  the  Plaintiff  below,  the  present  Appellant,  fails  in  making  out  even 
a  prima  facie  case.  The  evidence  taken  amounts  really  to  no  more  than  this,  that  - 
the  Witnesses,  with  various  degrees  of  accuracy  and  consistency,  two  or  three  of 
them,  particularly  the  older  ones,  speaking  to  the  exercise  of  this  office  by  Babun, 
calling  himself  the  Grandfather  of  the  Plaintiff;  which  mode  of  speaking  respect- 
ing Babun,  and  his  relationship  to  the  Plaintiff,  is  really  the  only  proof  that  there 
is  in  the  cause,  of  the  right  of  the  Plaintiff,  the  present  Appellant.  Admitting, 
therefore,  the  office  to  exist  and  to  be  hereditary,  in  which  both  parties  seem  to  be 
agreed,  there  is  no  evidence  whatever  of  any  descent  of  the  office  in  the  family  of  the 
Appellant  who  now  claims  it.  Taking  the  whole  case,  then,  together,  their  Lord- 
ships are  of  opinion,  that  this  is  a  ground  upon  which  his  claim  ought  to  be  rejected, 
and  the  decision  of  the  Sudder  Dewanny  Adawlut  in  the  last  instance  affirmed ;  that 
decision  reversed  the  previous  one,  which  had  reversed  that  before  it,  which  again 
had  reversed  the  original  decree ;  there  were,  therefore,  two  decisions  on  each  side, 
and  their  Lordships  are  of  opinion,  that  this  is  a  ground  quite  sufficient  to  support 
the  decision  of  the  Sudder  Dewanny  Adawlut  in  the  last  instance. 

Their  Lordships  do  not  think  it  necessary  to  take  into  consideration  the  ques- 
tion with  respect  to  the  period  of  possession  of  the  office,  except  in  so  far  as  to 
observe  that  the  length  of  time  during  which  the  [486]  office  has  been  exercised  by 
the  Respondent  and  his  Father,  will  very  much  strengthen  the  observation  that  arises 
upon  the  defect  of  proof  on  the  part  of  the  Appellant.  It  is  not  necessary  to  con- 
sider such  possession  as  a  bar,  but  as  going  very  much  to  strengthen  the  presumption 
against  the  case  of  the  Appellant. 

Their  Lordships  also  do  not  think  it  necessary  to  say  anything  respecting  the 
grant  by  Scindia  to  Nunnoo  WuUad  Sultan,  through  whom  the  Respondent  might 
be  supposed  to  claim.  We  have  no  evidence  before  us  of  the  grant  of  Scindia,  and 
no  evidence  of  the  grant  appears  to  have  been  before  the  Courts  below.  If  such  a 
grant  were  made  by  that  authority,  it  is  quite  unnecessary  to  say  whether  it  would 
or  would  not  have  been  a  valid  grant.  In  all  probability  it  might  have  been  valid, 
being  a  grant  by  the  supreme  power  of  the  State,  in  whatever  way  the  office  might 
have  been  granted  before  in  the  family  of  Babun.  But  this  is  not  before  their 
Tvordships ;  there  is  no  evidence  on  the  subject,  and,  therefore,  this  affirmance  of  the 
decree  of  the  Court  below  is  wholly  irrespective  of,  and  does  in  no  way  proceed  upon 
any  grant  by  Scindia. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  decision  of  the  Court  in  the 
last  resort  in  India  must  be  affirmed,  but  nothing  said  as  to  the  costs  of  the  appeal. 
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[487]  JUGGEEWUNDAS  KEEEA  SWiE,— Appellant ;  RAMDAS  BRIJBOOKUN- 

DA^S,— Respondent  *  [Feb.   25,  26,   1841]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bombay. 

Mortgage  of  a  village  which  was  partnership  property,  made  by  some  of  the 
partners  for  the  benefit  of  the  Firm,  held  binding  on  a  member  of  the  firm, 
though  not  executed  by  him. 

In  pursuance  of  a  stipulation  contained  in  a  mortgage-deed,  that  the  Mortgagees 
should  be  at  liberty  to  place  a  Mehta  (or  Clerk)  of  their  own  to  receive  the 
collections,  to  be  paid  a  weekly  salary  by  the  Mortgagors,  such  officer  was 
appointed,  who  received  the  collections  for  the  first  few  years,  and  paid  them 
over  to  the  Mortgagees,  but  afterwards  discontinued  such  payments,  and 
handed  over  the  amount  of  the  collections  to  the  Mortgagors.  An  attach- 
ment having  issued  against  the  estate  at  the  suit  of  a  late  partner  for  the 
amount  of  his  share  of  the  property  upon  a  dissolution  of  the  partnership, 
held  by  the  Judicial  Committee  (overruling  the  judgment  of  the  Sudder 
Court),  that  the  appointment  of  a  Mehta  by  the  Mortgagees  was  a  possession 
by  them  only  so  long  as  he  continued  to  pay  the  collections  over  to  the  account 
of  their  mortgage,  and  that  the  subsequent  payment  by  him  of  the  collections 
to  the  Mortgagors  did  not  create  a  forfeiture  by  the  Mortgagees ;  the  effect 
of  the  power  to  appoint  a  Mehta  being  merely  equivalent  to  the  Mortgagee's 
right  to  receive  the  rents  and  profits  if  they  should  think  fit,  and  would  not 
operate  so  as  to  postpone  their  security  to  the  attachment  subsequently  ob- 
tained, unless  they  permitted  the  payments  to  be  made  to  the  Mortgagors 
after  notice  of  such  attachment. 

This  was  an  appeal  from  a  decree  of  the  Sudder  Dewanny  Adawlut,  reversing  a 
previous  decree  of  the  Zillah  Coi^rt  of  Surat,  in  a  suit  brought  by  the  Appellant, 
Juggeewundas  Keeka  Shah,  and  another,  against  the  present  Respondent,  for  the 
purpose  of  procuring  the  removal  of  an  attachment  which  had  been  issued  by  the 
Respondent  against  a  village  called  Muzeegaum,  in  execution  of  a  decree  obtained 
by  him  in  a  suit  against  the  heirs  of  the  shop  or  house  of  business  of  Lal-kishen, 
the  proprietors  of  the  village  in  question.  [488]  The  ground  upon  which  the 
Plaintiffs  in  the  suit  sought  the  removal  of  the  Respondent's  attachment  was,  that 
the  village,  together  with  a  house  in  Surat,  were  included  in  a  previous  mortgage 
executed  in  their  favour  by  the  heirs  by  Lal-kishen. 

The  Respondent  had  been  a  partner  or  shareholder  in  Lal-kishen's  Firm,  and  on 
the  24th  of  December,  1822,  a  decree  was  made  by  the  Zillah  Court  of  Surat,  in  a 
suit  between  him  and  the  heirs  of  the  shop  of  Lal-kishen,  by  which  a  sum  of  Rs. 
19,025  was  awarded  to  him  in  satisfaction  of  his  share  in  the  assets  of  the  Firm, 
and  at  the  same  time  all  the  assets  of  the  Firm,  including  the  village  in  question, 
were  decreed  to  the  heirs  of  Lal-kishen,  as  the  continuing  partners  of  the  shop. 

To  satisfy  the  amount  of  this  decree,  the  Respondent  applied  to  the  Court  to  be 
put  into  possession  of  the  village  Muzeegaum,  but  the  Appellant  and  his  co-Plaintiff 
alleged  that  they  were  entitled  to  the  premises,  by  virtue  of  a  mortgage  which  they 
held. 

Ultimately,  an  Order  was  made  for  an  attachment  to  issue  against  the  village 
in  favour  of  the  Respondent,  and  it  was  for  the  removal  of  this  attachment  that 
the  Appellant  and  his  co-Plaintiff,  on  the  3rd  of  September,  1825,  filed  their  plaint 
in  the  Zillah  Court  of  Surat,  in  which  they  set  forth  that  the  sum  of  Rs.  17,855.  0.  55. 
was  the  balance  of  principal  and  interest  due  to  them  by  virtue  of  their  mortgage- 
bond,  which  they  described  as  having  been  given  in  the  year  1234  Hijra,  a.d.  1819, 
by  Shah  Poorshotumdas  Lal-das,  Juggeewun-das,  and  Dulputram,  the  heirs  of  Lal- 
kishen,  to  secure  the  payment  of  the  sum  of  Rs.  18,251,  upon  the  revenues  of  the 
village  Muzeegaum,  and  a  House  at  Surat. 


*  Present :   Members  of  the  Judicial  Committee, — Lord  Brougham,  Mr.  Baron 
Parke,  Mr.  Justice  Erskine,  and  the  Right  Honourable  Dr.  Lushington. 
Privy  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart. 
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[489]  On  th^  27th  of  September,  1825,  and  before  putting  in  his  answer  to  the 
plaint,  the  Respondent  presented  a  petition  to  the  Court,  in  the  suit  in  which  he 
had  obtained  his  decree  for  the  sum  aforesaid,  stating  the  circumstances  under 
which  the  attachment  had  been  awarded  to  him,  and  praying  that  the  village  might 
be  given  into  his  possession,  but  the  Court  declined  making  any  order  thereon 
pending  the  prosecution  of  the  present  suit.  The  Respondent  shortly  afterwards 
put  in  his  answer  to  the  plaint,  in  which  he  alleged  that  t^e  Plaintiffs  in  their 
mortgage-deed  had  retained  the  power  of  making  the  collections  in  the  village; 
that  the  yearly  produce  of  the  village  was  Rs.  4000,  but  that  the  Plaintiffs  had 
written  in  their  own  mortgage-bond  that  the  yearly  amount  was  Rs.  3200,  so  that, 
by  their  own  account,  Rs.  19,200  of  their  claim  had  been  repaid.  That  the  Plain- 
tiffs might,  perhaps,  claim  a  small  balance  for  interest,  Rs.  6000,  or  thereabouts,  in 
part  whereof  they  had  in  their  possession  a  house,  valued  at  Rs.  10,000.  The  Re- 
spondent insisted  that  the  house  should  be  sold  for  the  purpose  of  satisfying  what 
was  due  to  the  Plaintiffs,  and  offered  to  pay  whatever  balance,  in  any,  should  then 
remain  due  to  them. 

The  Plaintiffs,  by  their  reply,  stated  that  the  amount  claimed  by  them  was  upon 
the  footing  of  an  account  settled  between  them  and  the  Mortgagors,  in  which  were 
entered  all  sums  which  the  Mortgagors  had  caused  to  be  paid  to  them  from  the 
revenues  of  the  village,  and  that  tJ^e  house  was  not  worth  more  than  Rs.  3000. 

The  Respondent,  by  his  rejoinder,  charged  that  inasmuch  as  the  Plaintiffs,  the 
Mortgagees,  had  by  their  mortgage  secured  to  them  the  whole  of  the  produce  of 
[490]  the  village,  they  were  liable  to  account  for  the  whole ;  and  that  the  Plaintiffs 
and  the  Mortgagors  were  acting  in  collusion  together,  in  representing  the  profits 
of  the  village  to  have  been  less  than  they  were  in  fact,  in  order  to  defeat  the  riglit 
of  the  Respondent. 

The  cause  being  at  issue,  the  parties  entered  into  evidence. 

The  Plaintiffs  produced  the  mortgage-bond,  dated  the  8th  of  August,  1819,  and 
which  was  in  the  following  form: — 

"  The  reason  of  writing  is  this,  that  we,  Poorshotum-das  the  son  of  Lal-das,  and 
Lal-das  the  Son  of  Kishen-das,  and  Juggeewundas  and  Dulputram  the  Sons  of 
Nana-bhaee,  and  Nana-bhaee  the  Son  of  Brijbookun-das,  and  Brijbookun-das  the 
Son  of  Kishen-das,  Banians  of  the  Dendoo  tribe,  inhabitants  of  the  fortunate  sea- 
port town  of  Surat,  in  Pendole-poll  (or  Street),  do  state  truly  in  this  matter,  that 
for  the  purpose  of  liquidating  the  money  due  to  the  shop  (or  Firm)  of  Lal-Kishen, 
we  having  borrowed  money  in  the  name  of  Juggeewun  Hurjewun,  have  liquidated 
the  debts  of  the  Firm,  and  we  do  place  in  mortgage  the  waste  and  cultivated  lands 
and  fields,  together  with  various  trees  and  wells  of  water  of  the  village  of  Muzeegaum 
in  the  Pergunnah  of  the  Chicklee,  now  under  the  protection  of  Surat  Sirkar.  The 
ground  has  been  surveyed,  and  the  boundaries  defined,  and  we  are  fully  convinced 
that  this  property  belongs  to  us  and  to  our  heirs,  as  part  of  the  said  firm,  and  for 
the  purpose  of  liquidating  the  debts  of  the  said  firm  it  is  appropriated ;  we  have 
kept  this  property  in  our  possession,  it  being  our  own,  and  no  other  person  having 
any  claim  thereto.  Also  a  pucka  (substantial)  built  House  at  Surat,  together  [491] 
with  its  ground  and  teakwood  posts  and  beams  of  three  stories  of  timber,  and  pucka 
built,  part  of  the  roof  thereof  being  terraced  and  part  covered  with  tiles,  with  one 
tank  for  water,  and  one  well  and  a  bathing-place ;  its  four  walls  are  built  of  burnt 
brick  and  mortar,  its  boundaries  have  been  measured,  and  are  specified  below.  This 
inheritance  of  ours  did  come  to  us  from  our  ancestors,  and  this  property  has  been 
in  our  possession  and  use  up  to  the  period  of  giving  it  in  mortgage.  So  long  as  it 
was  not  mortgaged,  it  was  in  our  possession,  no  other  person  has,  more  or  less,  any 
title  or  right  thereto.  This  property  of  ours  have  we  for  the  sum  of  Surat 
Rs.  18,261,  the  half  of  which  is  9125.  2.,  of  the  Surat  currency,  in  part  of  this 
money  mortgaged  into  the  hands  of  Juggeewundas,  the  Son  of  Gungashah,  the  Son 
of  Rega-das,  a  Bukkall  by  caste,  and  inhabitant  of  the  Shawl-mens  poll  (or  Street), 
and  to  Brijbookun-das,  the  Son  of  Gokul-das,  the  Son  of  Doolub-das,  by  caste 
Dressabpoora-banian,  inhabitant  of  Bhagah  Tullow;  and  out  of  this  money,  Rs. 
12,199,  being  the  claim  of  the  Son  of  Merwan-jee  Ruston-jee  Bukkariah,  in  con- 
formity to  a  decree  of  the  Adawlut  Court,  dated  the  11th  March.  1818,  A.n.,  in  the 
case  No.  436  of  1817,  a.d.,  which  he  did  demand  against  the  said  Firm,  and  a  receipt 
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for  the  same  is  written  on  the  back  of  the  decree ;  agreeably  thereto,  we  caused  the 
amount  to  be  paid  by  those  persons  to  whom  we  have  mortgaged  the  premises,  and 
Rs.  2000,  in  part' of  the  claim  of  Juggeewuu  Gunga-shah,  settled  by  account  and 
handwritings  given  in  the  name  of  Juggeewun  Hurjeewun,  was  paid  him  on  account, 
and  the  balance  of  Rs.  4052  [492]  we  have  received  in  cash  from  the  persons  who 
take  this  mortgage,  and  have  taken  possession  of  the  same,  and  such  other  petty 
claims  as  existed  against  the  shop  we  have  paid  oS  and  the  entire  sum  accruing 
from  this  mortgage,  as  per  particular  statement,  we  have  leceived  from  the  holders 
of  this  mortgage.  The  profit  (or  interest)  of  this  money  is  settled  for  at  twelve 
anas  on  these  conditions,  that  the  holders  of  the  mortgage  are  to  receive  in  redemption 
the  whole  of  the  produce  of  the  said  village  about  Rs.  3000  or  3200,  and  after  allow- 
ing for  interest,  the  remainder  will  go  for  the  purpose  of  liquidating  the  principal, 
and  they  shall  continue  so  to  receive  and  appropriate  the  annual  produce  until  the 
whole  of  their  demand  be  liquidated ;  the  risk  of  collecting  the  income,  and  of  any 
deficiency  in  the  revenue,  is  upon  our  heads,  and  we  do  further  declare  that  the 
holders  of  the  said  mortgage  shall  station  a  Mehta  (or  Clerk)  of  their  own  in  the 
said  village,  for  the  purpose  of  making  the  collections;  and  we,  the  Mortgagors, 
so  long  as  this  property  remains  in  mortgage,  we  do  agree  to  give  him  a  monthly 
salary  of  five  rupees,  and  his  daily  food  as  long  as  we  can  afford  to  do  so.  And  about 
this  house  which  is  mortgaged  we  (the  Mortgagors)  have  retained  it  in  our  charge, 
but  until  your  money  is  liquidated  we  have  no  power  over  its  disposal,  and  whenever 
the  mortgagees  may  demand  or  require  their  money,  we  hold  ourselves  jointly  and 
individually  responsible  for  the  claim.  With  respect  to  the  repairs,  turning  of  the 
tiles,  and  other  matters  about  the  House,  also  keeping  the  wells,  etc.,  of  the  village 
in  order,  all  this  belongs  to  us  to  perform ;  should,  [493]  however,  any  calamity 
(which  may  Heaven  avert)  from  the  heavens  or  the  earth,  from  the  Grassias'  * 
claims,  the  sequestrations  of  the  state,  or  from  the  ravages  of  an  enemy,  or  mishap 
of  any  other  kind,  occur  either  to  the  house  or  the  village  now  given,  or  should  any 
former  proprietor,  inheritor,  shareholder,  or  Mortgagee,  come  forward  and  set 
up  claims  thereto,  then  (for  all  such)  we  will  be  responsible;  and  in  part  of  the 
amount  so  claimed,  we  will  make  satisfaction  to  the  parties,  either  from  our  own 
fundb,  or  from  other  property,  and  witliout  harm  or  damage  to  the  present 
securities,  we  will  settle  such  demands ;  the  performance  of  this  belongs  to  us ;  and  we, 
Juggeewundas  and  Brijbookun-das,  the  holders  of  the  mortgage,  do  declare,  r^ard- 
ing  the  village  and  the  house  which  have  been  written  and  given  for  the  money 
above  stated,  that  they  have  so  been  received  from  the  mortgagors  by  advancing 
our  own  money  thereon,  and  we  have  received  them  in  mortgage  agreeably  to  the 
forms  and  uses  of  tfie  Mahomedan  law.  And  there  is  one  Sunnud  in  Persian  written 
on  the  20th  of  February,  1818,  relating  to  the  cause  No.  458  of  1816,  and  another 
decree  in  English  of  an  appeal,  and  another  decree  of  Merwanjee's  above  mentioned ; 
these  three  papers  have  been  deposited  with  the  mortgagees,  and  whenever  the 
amount  for  which  the  property  has  been  mortgaged  shall  be  liquidated,  then  they 
will  be  received  back  again  by  the  Mortgagors." 

[494]  Although  the  amount  for  which  this  mortgage  was  given  was  for  advances 
made  by  the  Plaintiffs  for  payment  of  debts  of  the  firm  of  Kishen-das,  at  a  time  when 
the  Respondent  was  a  partner  in  the  Firm,  yet  the  Respondent  did  not  join  in  or 
execute  the  Bond.  He  did  not,  however,  dispute  the  original  debt  or  the  security, 
but  he  insisted  that  the  Plaintiffs  must  be  charged  in  the  present  suit  with  the 
amount  of  the  revenues  and  profits  of  the  village,  which  by  the  terms  of  the  mortgage- 
bond  they  were  to  receive. 

The  Plaintiffs  also  put  in  accounts  of  what  they  had  received  of  the  profits  of 
the  village,  and  of  what  remained  due  to  them  for  principal  and  interest  on  their 
mortgage,  amounting  to  Rs.  17,856.  0.  50. 

The  present  Respondent  produced  as  documentary  evidence,  amongst  other 
things,   the  decree  of  December,  1822,  under  which  he  was  entitled  against  the  con- 

*  Persons  hereditarily  entitled  to  collect  the  revenue  of  certain  lands  in  Guznat, 
and  in  some  cases  to  receive  money  payments  out  of  the  revenue  collected  by  others. 
Grassias'  rights  were  originally  acquired  as  the  price  of  forbearance  from  plunder, 
during  the  weakness  of  the  native  Governments. 
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tinuing  partners  of  the  house  of  Lal-kishen  to  the  aforesaid  sum  of  Kb.  19,025,  in 
satisfaction  of  his  share  of  the  assets,  and  for  which  the  attachment  in  question  in 
the  suit  had  issued.  The  Respondent  also  filed  a  copy  of  a  plaint  brought  by  the 
Plaintiffs  in  the  present  suit  against  certain  other  persons,  dated  the  4th  of  November, 
1825,  from  the  statements  in  which  it  appeared  that  the  Plaintiffs  were  and  had 
been  in  the  possession  of  the  village. 

Witnesses  were  examined  only  by  the  Plaintiffs :  it  appeared  from  their  evidence 
that  the  Plaintiffs  had,  according  to  the  terms  of  the  Bond,  stationed  a  person  at 
the  village  to  make  the  collections  on  their  behalf,  and  that  the  collections  from  the 
village  were  in  fact  paid  to  or  on  account  of  the  Plaintiffs. 

iSie  cause  came  on  to  be  heard  on  the  2nd  of  [496]  November,  1826,  when  the 
Zillah  Court  of  Surat,  after  noticing  the  circumstances  of  the  case,  and  adverting  to 
various  particulars  which  tended  to  show  that  although  the  Respondent  was  not  a 
party  to  the  mortgage-bond,  it  was  executed  with  his  privity,  observed  as  follows: — 
"  The  Defendant  has  stated  in  his  answer  that  the  Plaintiff's  had  received  the  whole 
amount  for  which  the  village  was  mortgaged ;  but  to  prove  the  same,  the  Defendant 
has  not  produced  any  evidence  regarding  the  handwritings  of  the  Mortgagors, 
which  the  Plaintiffs  have  put  in  evidence :  it  is  not  necessary  to  make  any  remarks, 
therefore,  it  is  decreed  that  the  attachment  placed  by  the  Defendant  be  removed. 
Regarding  costs,  it  is  ordered  that  the  Defendant  pay  on  Rs.  10,000,  and  the  rest  of 
the  costs  the  Plaintiffs  are  to  pay  over.  Although  the  village  of  Muzeegaum  and 
the  House  at  Surat  are  mentioned  in  the  mortgage-bond,  yet  this  action  is  brought 
to  remove  the  attachment  from  the  village  of  Muzeegaum  only.  It  is,  however, 
specified  in  the  mortgage-bond  that  so  much  money  was  advanced  upon  the  village, 
and  so  much  upon  the  house.  The  Defendant  states  this  house  to  be  worth  Rs.  10,000, 
but  the  Plaintiffs  assert  it  to  be  worth  not  more  than  Rs.  3000 :  for  this  reason  the 
Court  has  decreed  that  the  Defendant  pay  costs  only  on  Rs.  10,000 :  it  is  thus  de- 
cided, and  the  cause  determined." 

The  Respondent,  being  dissatisfied  with  this  decree,  appealed  to  the  Sudder 
Dewanny  Adawlut  of  Bombay.  Aft«r  the  pleadings  in  appeal  had  been  completed, 
further  evidence  was  produceid,  and  an  account>-current  relative  to  the  mortgage,  and 
brought  down  to  the  period  when  the  attachment  issued,  was  drawn  out  by  the  Order 
of  the  sitting  Judge.  , 

[496]  The  present  Respondent  also  put  in  an  account-current  of  the  village 
from  1819-20  to  1827. 

The  appeal  came  on  for  hearing  before  the  Sudder  Dewanny  Court  on  the  16th  of 
June,  1827,  and  on  the  11th  of  December  in  the  same  year,  the  Court  pronounced 
its  decree,  wherein  it  stated,  that  "  having  duly  considered  all  the  proceedings  in 
this  appeal,  the  Court  is  of  opinion,  that  the  Respondents  (the  present  Appellant 
and  his  co-Plaintiff  in  the  suit)  have  used  collusion  with  the  proprietors  of  the 
village  of  Muzeegaum,  to  the  misappropriation  of  the  income  of  the  village,  which 
ought  to  have  been  applied,  according  to  the  conditions  of  the  engagement  between 
them,  to  the  liquidation  of  the  simi  secured  by  the  mortgage  upon  it,  they,  the  Re- 
spondents in  the  Court  below,  having  had  the  full  and  entire  possession  and  manage- 
ment of  the  property. 

"  It  is,  therefore,  now  decreed  in  conformity  with  the  Appellant's  (the  present 
Respondent's)  original  application  to  the  Zillah  Court,  that  the  attachment  laid  by 
him  upon  the  village  of  Muzeegaum  be  held  in  force,  by  putting  the  Appellant  in 
possession  of  the  village,  and  of  the  management  of  its  concerns ;  that  the  Appellant 
do  further  render  a  true  and  faithful  account  annually  to  the  Zillah  Court  of  Surat, 
of  all  profits,  rents,  and  issues  received  by  him  from  the  said  village  of  Muzeegaum, 
together  with  an  account  of  all  fair  and  reasonable  expenses  incurred  in  the  manage- 
ment of  it.  And  that  the  said  Appellant  do  continue  in  such  possession  of  the  said 
village  until  the  sum  adjudged  to  him  by  the  Zillah  Court  of  Surat  by  its  decree, 
dated  the  24th  of  December,  1822,  with  simple  interest  thereon,  and  as  therein  pro- 
vided for,  be  fully  paid  and  satisfied;  [497]  the  operation  of  the  decree  to  have 
effect  from  the  current  Fusal  (Sumvit  1884):  the  possession  of  the  village  of 
Muzeegaum  will  then  revert  to  the  Respondents  in  the  Court  below.  The  decree  of 
the  Zillah  Judge  of  Surat,  dated  the  2nd  of  November,  1826,  is  accordingly  reversed; 
full  costs  to  be  paid  by  the  Respondent." 
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Against  this  decree,  the  present  Appellant,  Juggeewundas  Eeeka  Shah,  after 
petitioning  for  a  re-hearing,  which  was  refused,  appealed  to  His  late  Majesty  ia 
Council ;  praying  that  the  decree  of  the  Sudder  Dewanny  might  be  reversed,  altered, 
or  varied,  for  the  following  reasons :  — 

I.  Because  (in  the  view  of  the  case  most  favourable  to  the  Respondent)  the  village 
of  Muzeegaum  was  partnership  property,  and  being  so,  was  well  charged  with 
payment  of  the  sum  secured  by  the  deed  of  the  8th  of  August,  1819. 

II.  Because' it  appears  from  the  accounts  in  evidence,  that  the  sum  of  Rs.  17,855 
was  due  to  the  Appellant  and  Brijbookundas  Gokuldas,  his  co-PlaintiS,  at  the  time 
of  the  institution  of  this  suit,  and  there  was  no  evidence  impeaching  the  accuracy 
of  these  accounts. 

III.  Because  if  tb»  continued  perception  of  the  profits  of  the  village  by  the  firm 
of  Lal-kishen  was  a  deviation  from  the  terms  of  the  mortgage-deed,  all  the  members 
of  that  Firm,  including  the  Respondent,  were  parties  acquiescing  in  that  deviation, 
and  it  was  incompetent  to  any  of  them  to  avoid  the  deed  on  that  ground. 

IV.  Because  the  decree  of  the  Sudder  Dewanny  Adawlut  proceeded  on  the 
assumption  of  a  state  of  facts  in  support  of  which  no  evidence  was  given,  and  the 
main  part  of  which  the  Respondent  had  himself  [498]  admitted  to  be  untrue ;  and 
because  the  decree  was  inconsistent  with  the  claim  set  up  by  the  Respondent. 

The  Respondent  relied  upon  the  decree  pronounced,  and  prayed  that  the  same 
might  be  affirmed,  and  the  appeal  dismissed,  for  the  following  reasons: — 

Because,  under  the  circumstances  of  the  case,  and  for  the  purposes  of  the  suit, 
the  Respondent  was  entitled  to  charge  the  Plaintiffs  in  the  action  with  the  whole 
amount  of  the  produce  of  the  village,  and,  according  to  this  mode  of  accounting, 
there  was  nothing  due  to  the  Plaintiffs  upon  their  mortgage  at  the  date  of  the 
decree  on  the  appeal,  and  the  sum  of  only  Rs.  3000,  which  was  the  admitted  value  of 
the  House  at  Surat,  was  due  at  the  date  of  the  attachment. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant. — Mr. 
Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent. 

Mr.  Baron  Parke. — ^This  is  an  appeal  from  a  decree  of  the  Sudder  Dewanny 
Adawlut,  which  reversed  the  decree  of  the  Zillah  Court  of  Surat,  and  the  Appellant 
prays  Her  Majesty  to  reverse  the  decree  of  the  Sudder  Dewanny  Adawlut,  and  to 
affirm  that  of  the  Zillah  Court  of  Surat. 

The  question  arises  principally  on  the  construction  of  a  mortgage^leed,  by 
which  the  revenues  of  the  villi^e  of  Muzeegaum  were  mortgaged  by  the  firm  of  Lal- 
Eishen,  in  which  the  Respondent  was  a  Partner,  though  he  did  not  actually  execute 
the  Bond.  The  [499]  revenues  of  this  village  were  mortgaged  upon  these  terms. 
An  advance  had  been  made  by  the  Appellant  and  another  person,  not  a  party  to  this 
Deed,  to  the  amount,  nominally,  of  Rs.  18,000,  but  actually  Rs.  16,000  only  were 
advanced,  and  the  advance  was  made  for  the  purpose  of  paying  the  partnership 
debts  of  the  Respondent  and  his  co-partners,  and  the  deed  was  executed  by  two  of 
the  co-partners,  upon  which  the  question  in  this  case  arises. 

By  the  Deed  it  is  stipulated  that  the  village  of  Muzeegaum  and  the  House  in 
Surat  should  be  mortgaged  for  the  sum  mentioned,  Rs.  18,000  and  upwards.  "  The 
profit  (or  interest)  of  this  money  is  settled  for  twelve  anas,  on  these  conditions 
that  the  holders  of  the  mortgage  are  to  receive  in  redemption  the  whole  of  the 
produce  of  the  said  village,  about  Rs.  3000,  or  3200,  and  after  allowing  for  interest, 
the  remainder  wiU  go  for  the  purpose  of  liquidating  the  principal,  and  they  shall 
continue  so  to  receive  and  appropriate  the  annual  produce  until  the  whole  of  their 
demand  be  liquidated.  The  risk  of  collecting  the  income,  and  of  any  deficiency  in 
the  revenue,  is  upon  our  heads."  That  is,  the  Mortgagors.  "  And  we  do  further 
declare,  that  the  holders  of  the  said  mortgage  shall  station  a  Mehta  (or  Clerk)  of 
their  own  in  the  said  village  for  the  purpose  of  making  the  collections;  and  we, 
the  Mortgagors,  so  long  as  this  property  remains  in  mortgage,  we  do  agree  to  give 
him  a  monthly  salary  of  five  rupees,  and  his  daily  food,  so  long  as  we  can  afford  to 
do  so." 

This  instrument  was  not  executed  by  the  Respondent,  but  there  is  no  doubt  that 
it  was  executed  on  the  partnership  account.  There  is  no  doubt  that  he  was  cognizant 
afterwards  of  the  execution  of  this  Bond,  and  that  he  is  bound  by  the  contents  of  that 
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[500]  Bond,  and  he  must  be  considered,  for  the  purposes  of  this  suit,  as  being  a 
Mortgagor. 

There  has  been  some  dispute  as  to  what  was  done  b^  virtue  of  this  Bond  after- 
wards. Whether  or  not  actual  possession  was  taken  of  the  propertj;  and  their 
Lordships  think  the  conclusion  they  ought  to  come  to  upon  the  facts  in  evidence  in 
the  cause  is,  that  actual  possession  was  taken  by  virtue  of  the  mortgage.  It  is 
clear  that  there  was  a  Mehta  appointed,  who  was  paid  by  the  Mortgagors,  and  who 
might  have  received  the  rents  and  profits  of  the  village,  and  he  probably  did  receive 
the  rents  and  profits  of  the  village  for  a  year  or  two,  but  afterwards  permitted  the 
Mortgagors  to  receive  them  for  four  or  five  years  afterwards. 

Now,  the  question  will  be,  in  what  way  the  Mortgagee's  rights  are  affected  by  this 
conduct,  and  that  will  depend  first  upon  the  construction  of  the  instrument  itself. 
If  this  is  a  binding  contract,  binding  between  him  and  the  Mortgagors,  binding  him 
to  apply  the  rents  and  profits  to  the  payment  of  the  debt,  he  might  be  considered  as 
having  forfeited  his  right  to  payment  in  consequence  of  having  allowed  the  Mort- 
gagors themselves  to  take  possession  of  the  rents  and  profits  during  some  of  the 
years  during  which  the  Mehta  was  in  possession.  But  their  Lordships  are  of  opinion, 
that  that  is  not  the  true  construction  of  the  Deed,  but  that  it  is  merely  a  power  to 
satisfy  himself,  just  as  an  English  Mortgagee  may,  by  taking  possession  of  the 
rents  and  profits  of  the  estate ;  and  if  an  English  Mortgagee  chooses  to  forego  the 
benefit  of  receiving  the  rents  and  profits,  and  permits  the  Mortgagor  to  take  them, 
it  would  have  no  effect  as  between  him  and  the  Mortgagor ;  he  would  have  a  full 
right  to  recover  his  debt  by  reason  of  the  mortgage.  The  only  effect  would  be  when 
some  subsequent  incum-[601]-brancer  came  in,  and  he  had  notice  of  that  claim.  In 
that  case  the  rule  and  law  of  England  would  be,  that  if  after  notice  he  permits  the 
Mortgagor  to  receive  the  rents  and  profits,  he  exposes  himself  to  the  claim  of  the 
second  incumbrancer,  and  that  is  the  principle  which  their  Lordships  think  ought  to 
be  applied  to  the  present  case. 

That  being  so,  there  is  no  doubt  that  this  transaction  was  valid  up  to  the  time 
of  the  notice  of  the  Respondent's  claim,  that  is,  up  to  the  time  when  the  attachment 
was  served,  by  being  delivered  to  the  Officer  of  the  village,  or  in  whatever  way  it  was 
executed ;  but  until  that  attachment  was  executed,  there  was  no  notice  to  the  Mort- 
gagee of  any  adverse  claim  on  the  part  of  the  Respondent.  The  claim  did  not  arise 
till  the  suit  for  the  termination  of  the  partnership  was  adjusted,  at  which  time  the 
estate  became  the  property  of  the  other  Partners,  and  the  Respondent  became  en- 
titled by  virtue  of  that  decree  to  claim  against  his  co-partners  for  the  amount  of 
19,000  and  odd  rupees :  when  he  proceeded  to  enforce  that  claim  by  attachment,  he 
became  in  the  situation  of  a  second  incumbrancer,  and  not  before;  and,  therefore, 
their  Lordships  are  of  opinion,  that  though  possession  was  taken  by  the  Mortgagee 
by  means  of  his  Mehta,  and  though  he  might  have  received  the  proceeds  of  the  village 
from  1819  to  1824  or  1825,  yet  he  is  not  to  be  charged  in  account  with  more  than 
he  actually  received  during  that  time.  But  when  the  attachment  was  placed  upon 
the  village,  he  had  notice  of  an  adverse  claim ;  and  if  after  that  time  he  permitted  the 
Mortgagors  to  receive  any  portion  of  the  profits  of  that  estate,  then  he  ought  with 
respect  to  the  moneys  so  received  to  be  postponed  to  the  subsequent  incumbrancer. 

[602]  Therefore,  their  Lordships  are  of  opinion,  that  the  accounts  ought  to  be 
taken  upon  that  principal.  The  effect  of  that  will  be,  that  it  will  be  clear  that  the 
Mortgagee  is  unpaid  the  full  amount  of  the  principal  and  interest :  the  principal 
and  interest  amount  to  more  than  Rs.  25,000  from  the  date  of  the  Bond  down  to 
the  period  at  which  the  attachment  was  placed  upon  the  village.  During  that 
period  it  appears  that  he  had  received  only  between  Rs.  7000  and  8000,  and,  there- 
fore, liiere  would  be  a  large  balance  due  to  him.  But  then  he  is  to  be  charged  for 
about  two  years,  during  which  time  he  permitted  the  Mortgagors,  after  the  attach- 
ment was  placed,  to  receive  the  rents  and  profits  of  the  village.  But  still  that  would 
not  be  anything  near  the  payment  of  the  principal  and  interest  due  upon  the  Bond. 

Their  Lordships  will  give  a  direction  to  enable  the  Respondent  to  enforce  his 
claim  against  the  estate,  subject  to  the  account  so  taken,  reserving  to  the  Mortgagee 
his  claim  for  the  balance  against  the  House  in  Surat,  and  also  against  those  who 
are  personally  responsible  to  him  for  the  amount  of  the  money  originally  advanced, 
and  further  also  against  the  proceeds  of  the  estate,  as  soon  as  the  Respondent's  debt' 
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is  satisfied,  provided  it  turns  out  that  the  proceeds  are  sufficient  to  discharge  his 
debt,  and  to  leave  a  surplus. 

Therefore,  the  form  of  the  minute  which  their  Lordships  will  make  as  to  the  mode 
in  which  the  accounts  shall  be  taken  is  this :  "  Judgment  to  be  reversed.  Account 
to  be  taken  of  the  principal  and  interest  due  on  the  mortgage  of  the  village  of 
Muzeegaum,  and  the  sums  actually  received  by  the  Appellant  prior  to  the  time  when 
the  attachment  issued,  and  that  the  Appellant  be  charged  in  that  account  with  the 
amount  [603]  which  he  might  have  received  after  the  attachment,  but  for  his  wilful 
default.  If  the  attachment  prevented  him  from  receiving  at  all,  of  course  he  will 
not  be  charged;  but  if  the  attachment  was  only  initiative,  in  order  to  ground  an 
execution  upon  it,  and  still  permitting  the  person  in  possession  to  receive  the  rents 
and  profits,  and  if  he  has  permitted  the  Mortgagors  to  receive  them,  he  will  be 
charged :  so  the  words  will  be.  That  the  Appellant  be  charged  the  amount  which  he 
might  have  received  after  the  attachment,  but  for  his  wilful  default,  and  that  after 
taking  the  account,  he  be  permitted  to  continue  in  possession  of  the  village  until 
the  balance  due  on  that  account  with  interest  be  fully  paid ;  that  after  the  same  is 
paid,  the  Respondent  be  permitted  to  proceed  under  an  attachment  to  satisfy  his 
demand,  reserving  to  the  Appellant  right  to  come  against  the  balance  of  the  proceeds 
of  the  estate,  after  satisfying  the  Respondent's  claim,  and  against  the  House  at 
Surat,  and  against  such  parties  as  are  personally  liable  to  him  for  the  balance  of 
his  claim." 

Then  the  only  remaining  question  will  be  the  question  of  costs.  Ilieir  Lord- 
ships are  of  opinion,  that  it  is  perfectly  clear,  that  he  must  be  entitled  to  hold  the 
estate  for  some  time  to  come :  he  will  be  entitled  to  his  costs,  that  is,  the  costs  of 
the  proceeding  in  the  Court  below,  to  be  calculated  upon  the  principle  adopted  in  the 
Zillah  Court ;  and  that  part  of  the  suit  being  wrong,  and  part  right,  he  ought  also 
to  have  the  costs  in  the  Sudder  Dewanny  Adawlut,  and  the  costs  of  the  appeal,  with 
liberty  to  redeem  the  mortgage,  by  payment  of  the  principal  and  interest. 


[504]  RAJAH  PEDDA  VENCATAPA  NAIDOO,  Bahadoor,— Appellant;  AROO- 
VALA  ROODRAPA  NAIDOO  and  PAUPA  ^AlBOO,— Respondents* 
[July  1,  2,  1841]. 

On  appeal  from  the  Sudder  Dewanny  Court  of  Madras. 

A  Zemindar  having  discharged  certain  persons,  his  Dewans  and  Tahsildars,  for 
alleged  misconduct,  and  ejected  them  from  a  House  and  other  premises 
claimed  and  occupied  by  them  for  above  twenty  years,  and  to  which  he  could 
himself  show  no  title,  except  as  being  within  his  zemindary ;  and  having 
caused  the  discharged  Officers  to  be  placed  under  personal  restraint,  and 
seized  all  their  property  situate  within  his  zemindary,  decreed  on  appeal 
by  the  Sudder  Court  (and  affirmed  by  the  Judicial  Committee),  to  restore 
possession  of  the  premises,  and  to  pay  compensation  in  damages,  with  cost«, 
for  the  wrong  and  injuries  inflicted. 

In  this  case  the  suit  was  instituted  to  recover  damages  for  certain  injuries  in- 
flicted by  the  Appellant  on  the  Respondents,  Aroovala  Roodrapa  Naidoo  and  Aroo- 
vala  Vencata  Royaloo  Naidoo,  since  deceased,  the  Father  of  the  Respondent,  Paupa 
Naidoo,  and  on  their  property,  the  damages  were  laid  at  Rs.  25,557.  15.,  which  con- 
sisted of  the  following  items:  first  Rs.  21,057.  15.,  the  value  of  certain  Houses, 
gardens,  goods,  chattels,  etc.,  of  which  the  Respondents  had  been  forcibly  dis- 
possessed by  the  Appellant ;  second  Rs.  5000,  on  account  of  damages  for  personal 

*  Present:  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Mr.  Baron 
Parke,  the  Right  Honourable  Sir  Herbert  Jenner,  and  the  Right  Honourable 
Dr.  Lushington. 

Privv  Councillor, — Assessor, — Sir  Edward  Hyde  East,  Bart. 
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restraint  on  tbemselTes  and  their  aervantej  and  lastly,  Rs.  500,  the  amount  of 
expenses  incurred  in  seeking  redress. 

The  Appellant  was  the  Zemindar  of  Calastry,  and  other  adjoining  Districts, 
situate  in  the  Zillahs  of  Chittoor  and  Nellore. 

The  Respondent,  Arocvala  Roodrapa  Naidoo,  who  [506]  succeeded  his  Brother, 
the  Father  of  Aroovala  Vencata  Royaloo  Naidoo,  held  the  situation  of  Dewan,  or 
head  confidential  Manager,  under  the  Father  of  the  Appellant,  and  subsequently 
under  the  Appellant  himself.  Aroovala  Vencata  Royaloo  Naidoo  was  also  in  the 
employment  of  the  Appellant,  and  had  the  management  of  the  revenue  Districts  of 
Pamoor  and  Seetaram-poor,  attached  to  the  Appellant's  zemindary ;  he  continued  in 
the  management  thereof  until  the  year  1814-15,  when  the  situation  of  Dewan  was 
conferred  on  him  by  the  Appellant,  in  which  he  continued  up  to  the  time  of  his 
dismissal,  hereinafter  mentioned.  In  the  year  1814-16,  the  Appellant  also  con- 
ferred on  Aroovala  Roodrapa  Naidoo  the  office  of  Tahsil  or  CJoUector  and  Manager 
of  the  Districts  of  Kutchanad  and  Comara  Vijya-nagarum :  and  in  1818-19,  the 
Tahsil  or  collectorship  of  Pamoor  and  Seetaram-poor,  upon  the  Respondent,  Paupa 
Naidoo. 

The  Respondents  lived  in  a  House  at  Calastry,  having  a  garden  and  ofSces 
attached,  in  which  they  and  Paupa  Naidoo's  Father  had  resided  for  a  period  of  above 
twenty  years,  the  House  having  been  built  (as  it  was  insisted  by  the  Respondent) 
by  Paupa  Naidoo's  Father,  on  ground  purchased  by  him  in  the  year  1799-1800. 
They  were  possessed  also  of  some  land  cultivated  as  a  garden  at  Poondy,  and  of  other 
property,  consisting  of  cattle,  implements  of  husbandry  and  farming  stock,  in 
various  parts  of  the  Appellant's  zemindary. 

In  the  year  1821,  the  Respondent,  Aroovala  Roodrapa  Naidoo,  and  the  deceased 
Aroovala  Vencata  Royaloo  Naidoo,  filed  their  plaint  in  the  Provincial  Court  for  the 
Centre  Division  of  Madras  against  the  Appellant,  Rajah  Pedda  Vencatapa  Naidoo, 
Bahadoor,  in  which,  after  stating  that  in  the  month  of  September,  [606]  1819,  the 
Appellant  had  demanded  of  Aroovala  Vencata  Royaloo  Naidoo  a  Nuzzur,  or  present, 
of  Rs.  30,000;  and  that  in  consequence  of  this  demand  being  refused,  the  Re- 
spondents, together  with  the  deceased,  Aroovala  Vencata  Royaloo  Naidoo,  had  been 
dismissed  from  their  offices,  and  the  acts  of  oppression  and  spoliation  on  the  part 
of  the  Appellant,  which  formed  the  subject  of  the  suit,  and  were  therein  particularly 
detailed,  took  place ;  proceeded  to  enumerate  the  several  injurious  ants  committed 
by  the  Appellant  in  consequence  of  the  refusal  of  the  Plaintiffs  to  coroply  with  that 
demand,  and  for  which  they  claimed  as  follows: — first,  compensation  in  damages 
for  the  restraint  placed  on  their  persons  by  the  Appellant;  second,  for  the  value 
of  the  House  at  Calastry,  with  the  goods  and  chattels  contained  thei  ein ;  thirdly, 
for  the  value  of  a  House  and  garden  at  Poondy,  with  the  goods  and  chattels  therein ; 
fourthly,  for  the  value  of  crops  of  grain,  straw,  cattle,  implements  of  husbandry 
and  other  property  belonging  to  the  Plaintiffs  in  twelve  different  villages  therein 
specified,  all  of  which  were  attached  to  the  zemindary  of  Calastry ;  and  fifthly,  for 
the  personal  expenses  incurred  by  the  Plaintiff  in  seeking  redress;  the  total  of 
which  damages  were  laid  at  the  before-mentioned  sum  of  Rs.  25,557.  15.,  and  were 
claimed  in  pursuance  of  and  according  to  Regulation  XXXII.  of  1802. 

The  Appellant,  by  his  answer,  filed  the  14th  of  December,  1821,  admitted  thti 
former  employment  of  the  Plaintiffs  as  Dewans  and  Tahsildars,  but  denied  that  he 
had  demanded  the  Nuzzur,  or  had  dismissed  the  Plaintiffs  for  refusing  to  comply 
with  such  demand,  and  insisted  that  such  dismissal  had  been  on  account  of  various 
acts  of  misfeazance  in  their  offices,  and  allied  that  he  had  only  required  of  them 
a  settlement  [607]  of  their  accounts :  he  also  denied  that  the  House  and  premises  at 
Calastty  was  the  property  of  the  Plaintiffs,  but  admitted  that  he  took  possession  of 
the  garden  at  Poondy,  and  he  did  not  deny  that  the  Plaintiffs  had  left  cattle,  grain, 
etc.,  in  the  villages  specified  in  the  plaint,  but  attributed  the  loss  of  the  Plaintiffs 
in  part  to  an  inundation  which  had  destroyed  one  of  the  villages  in  which  their 
property  was  situate:  he  also  denied  that  he  had  used  any  kind  of  restraint,  or 
committed  any  act  of  violence  towards  the  Plaintiffs. 

To  this  answer  the  Plaintiffs  replied,  setting  forth  their  title  to  the  House  and 
property  more  fully,  and  stating  in  detail  the  particulars  o<  the  injuries  inflicted  by 
the  Appellant,  and  the  grievances  of  which  they  complained. 
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The  Appellant  having  rejoined,  evidence,  both  documentary  and  oral,  was  taken 
on  both  aides.  For  the  Plaintifia,  the  original  Bill  of  sale  of  the  land  and  premises 
in  Calastry,  a  Sunnud,  or  deed  of  assignment  of  revenue,  two  Cowlnamahs,  or 
agreements  for  farming  certain  lands  within  the  zemindaty,  executed  by  the  De- 
fendant (Appellant),  and  various  Orders  and  Letters  from  the  Magistrates,  showing 
the  Plaintiffs'  dealing  with  the  property  in  question,  were  produced. 

The  Appellant  produced  copies  of  certain  proceedings  taken  by  the  Magistrates 
on  the  complaint  of  the  Respondent,  to  negative  the  allegation  of  his  having  taken 
forcible  possession  of  their  property,  but  no  document  to  prove  his  title  to  the 
property  in  question.     Both  parties  examined  witnesses. 

Pending  the  suit,  Aroovala  Vencata  Royaloo  Naidoo,  the  first  Plaintiff  in  the 
cause,  died,  having  previously  declared  the  Respondent,  Paupa  Naidoo,  his  heir,  in 
whose  name  the  suit  was  revived. 

[508]  On  the  20th  of  February,  1824,  Mr.  Brown,  the  First  Judge  of  the  Pro- 
vincial Court,  made  his  decree  in  the  suit,  by  which,  after  observing  on  the  circum- 
stances of  the  case,  he  proceeded  to  say,  "  that  the  Provincial  Court  had  no  hesitation 
in  giving  their  verdict  against  the  charge  which  the  Plaintiffs  had  set  up  for  damages, 
inasmuch  as  it  had  not  been  proved  either  that  the  indignities  complained  of  were 
offered  to  their  persons,  or,  if  offered,  that  it  was  by  authority  of  the  Defendant ; 
then,  again,  that  the  amount  of  property  charged  to  have  been  seized  by  the  De- 
fendant had  been  proved  by  evidence  to  have  been  so  seized  by  him,  and  that  as  to 
the  other  count  in  their  Bill  of  plaint,  which  regarded  the  alleged  seizure  of  crops, 
of  articles  of  husbandry  or  of  Cattle,  the  whole  of  it  seemed  to  be  so  entirely  the 
consequence  of  their  own  abandonment  of  their  concerns,  whatever  the  nature  of 
those  concerns  might  have  been,  that  the  Provincial  Court  were  far  from  conceiving 
they  could  seek  any  redress  for  this  part,  of  their  grievances  under  sec.  3  of  Regu- 
lation XXXII.  of  1802,  which  in  no  respect  applied  to  their  case  in  the  present  suit. 
Nor  could  the  Provincial  Court,  finally,  conceive  the  Plaintiffs  in  the  slightest  degree 
entitled  to  remuneration  for  the  expenses  of  their  journey  to  Chittoor,  or  for  the 
expenses  incurred  by  them  at  that  place,  on  the  grounds  stated  in  their  plaint," 
which  was  accordingly  dismissed  with  costs. 

From  this  judgment,  Mr.  Dacre,  the  Acting  Judge  of  the  Provincial  Court,  dis- 
sented, and  subsequently  recorded  the  grounds  of  his  dissent. 

The  Plaintiffs,  the  present  Respondents,  appealed  from  this  decree  to  the  Sudder 
Dewanny  Adawlut  of  Madras.  The  Sudder  Dewanny  Adawlut  remitted  the 
[609]  record  to  the  Provincial  Court,  to  take  further  evidence,  with  a  view  to  ascer- 
tain the  authenticity  of  certain  Letters  brought  forward  by  the  Plaintiffs,  as  sent  by 
the  Defendant  to  his  servants,  containing  orders  to  attach  the  Plaintiffs'  property. 
Additional  evidence  was  accordingly  taken.  On  the  part  of  the  Plaintiffs,  it  was 
proved  and  admitted  by  the  Defendant's  witnesses  that  these  Letters  were  written 
and  sealed  by  order  of  the  Defendant,  and  further  proof  was  given  that  the  House  in 
Calastry  was  the  property  of  the  Plaintiffs. 

On  the  15th  of  November,  1827,  the  Sudder  Dewanny  Adawlut  made  its  decree, 
in  which,  after  stating  the  material  facts  and  circumstances  of  the  case,  the  Court 
observed  that,  "  the  decree  of  the  Provincial  Court  was  passed  by  the  First  Judge 
in  opposition  to  the  opinion  of  his  Colleague  on  the  Bench,  and  that  it  was  incum- 
bent upon  the  Sudder  Dewanny  Adawlut  to  express  its  decided  disapprobation  of 
the  principles  set  forth  in  their  decree.  Those  principles,  so  far  as  they  were  intelli- 
gible, would,  if  sanctioned,  vest,  a  Zemindar  with  the  arbitrary  disposal  of  the 
persons  and  property  of  his  servants,  and  would  go  to  encourage  the  acts  of  lawless 
rapine  and  violence,  which  it  is  the  peculiar  province  of  a  Court  of  Justice  to 
restrain  and  suppress;  and,  therefore,  it  was  ordered,  that  the  decree  of  the  Pro- 
vincial Court  be  set  aside,  and  the  judgment  of  the  Court,  after  the  most  anxious 
consideration  of  all  the  circumstances  of  the  case,  was  as  follows:  First,  that  the 
Respondent  (the  present  Appellant)  do  pay  to  the  Appellants  (the  present  Re- 
spondents), Rs.  300  each,  as  compensation  for  the  illegal  restraint  put  upon  their 
persons.  Secondly,  that  the  Respondent  do  replace  the  Appellants  in  possession  of 
the  House  [510]  at  Calastry,  and  pay  to  them  the  sum  of  Rs.  200,  as  compensation  for 
his  illegal  possession  thereof.  Thirdly,  that  the  Respondent  do  replace  the  Appel- 
lants in  possession  of  the  House  and  garden  at  Poondy,  and  pay  to  them  the  sum 
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of  Rg.  500,  as  compensation  in  damages  for  his  illegal  possession  thereof.  Fourthly, 
that  the  Respondent  do  paj  to  the  Appellants  the  sum  of  Rs.  8000,  as  compensation 
in  damages  for  his  illegal  seizure  of  their  grain,  straw,  cattle,  implements  of  hus- 
bandry, etc.  4iicl>  fifthly,  that  the  Respondent  do  pay  to  the  second  Respondent 
(Paupa  Naidoo),  the  sum  of  Rs.  100,  for  his  extra  expenses  in  his  attendance  on 
the  Magistrate  at  Chittoor :  and  further  decreed,  that  each  parly  do  respectively  pay 
their  own  costs,  both  in  this  Court  and  in  the  Provincial  Court." 

From  this  decree  the  Appellant  appealed  to  His  late  Majesty  in  Council,  rclyirg 
on  the  following  reasons : — 

I.  Because  in  the  absence  of  any  evidence  of  the  actual  damages  said  to  have  been 
incurred  through  the  acts  of  the  Appellant,  it  was  not  competent  to  the  Sudder 
Dewanny  Adawlut  to  assess  the  amount  of  such  damages  according  to  an  assumed 
estimate  thereof. 

II.  Because  the  Respondents  were  detained  at  Poondy,  under  the  Order  of  a 
Civil  Magistrate  of  competent  authority,  made  upon  a  representation  of  facts  which 
remained  uncontroverteid,  and  for  the  consequences  of  this  detention  the  Appellant 
ought  not  to  be  rendered  liable,  either  in  damages  or  'otherwise. 

ni.  Because  the  House  at  Calastry,  and  the  garden  at  Poondy,  were  proved  to  be 
the  property  of  the  Appellant. 

IV.  Because  the  Respondents,  who  were  Plaintiffs  [611]  in  the  original  suit,  and 
not  in  possession  of  the  house  at  Calastry,  or  the  garden  at  Poondy,  were  bound  to 
prove  their  title  thereto,  which  they  had  wholly  failed  to  do. 

V.  Because  it  was  not  proved  that  the  grain,  cattle,  and  other  agricultural  pro- 
perty of  the  Respondents,  was  seized  by  the  Appellant  or  by  his  orders. 

VI.  Because  the  Respondents  were  not  entitled  to  reoover  from  the  Appellant  any 
expenses  which  they  might  have  incurred  in  procuring  the  reversal  of  a  Magistrate's 
Order,  made  upon  a  representation  of  facts  which  remain  uncontroverted. 

The  Respondents  on  the  other  hand  submitted,  that  the  appeal  should  be  dis- 
missed for  the  following  reasons: — 

I.  Because  the  matters  complained  of  by  the  Respondents  were  in  the  particulars 
and  to  the  extent  mentioned  in  the  decree  of  the  Sudder  Dewanny  Adawlut,  suflS- 
ciently  established  by  the  evidence. 

II.  Because  the  justification  attempted  by  the  Appellant  did  not  constitute  a 
defence  to  the  action. 

Mr.  Miller,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant,  relied 
on  the  grounds  stated  in  his  reasons,  and  Madras  Regulation  XXXII.  of  1802. 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondents, were  not  called  upon  by  their  Lordships. 

Mr.  Baron  Parke. — Their  Lordships  do  not  think  it  necessary  to  trouble  the 
Counsel  for  the  Respondents  in  this  case.  [612]  It  appears  to  their  Lordships,  who 
have  had  an  opportunity  of  considering  the  ingenious  objections  that  have  been 
made  to  the  decree  of  the  Sudder  Dewanny  Adawlut,  that  there  is  really  no  sufficient 
foundation  for  them,  and  that  they  cannot  see  their  way  clearly  to  reversing  the 
present  decree. 

With  respect  to  the  first  objection,  which  was  the  last  objection  of  the  Appellant, 
and  upon  which  he  relied  the  most,  that  the  proceedings  were  informal,  inasmuch  as 
it  was  a  suit  instituted  under  the  Regulation  XXXII.  of  1802  (this  Regulation  is  now 
rescinded  by  Reg.  V.  of  1822),  and  was  not  brought  within  the  time  within  which  by 
the  construction  of  this  Regulation  it  ought  to  be  brought,  that  is,  within  a  year 
after  the  injury  sustained,  the  Court's  answer  to  that  is,  that  that  part  of  the  state- 
ment in  the  plaint  is  really  superfluous,  and  that  the  plaint  having  b«en  framed  upon 
the  legal  title  to  redress,  both  for  the  injury  to  the  person  and  for  the  injuries  to  the 
land,  and  for  taking  away  personal  property,  and  the  suit  having  been  subsequently 
conducted  as  a  regular  suit,  the  objection  is  wholly  unavailing ;  that  it  is  improperly 
stated  in  the  plaint  to  have  been  a  suit  founded  upon  this  Regulation,  which  is  to 
give  redress  to  persons  whose  goods  have  been  taken  away  without  their  producing 
a  proof  to  their  title.  Now,  this  case  has  proceeded  all  along  upon  the  ground  of 
title  in  the  Plaintiffs,  both  as  to  their  claim  of  compensation  for  personal  injury, 
and  for  injury  done  to  their  land. 

395 


Digitized  by 


Google 


U  MOOBE  IND.  AFP.,  BU   RAJAH  PEDDA  VENCATAPA  NAIDOO 

But  let  UB  first  examine  verj  shortlj  the  different  heads,  according  to  which 
compensation  has  been  awarded  by  the  decree  of  the  Sudder  Court,  and  it  will  be 
found  upon  looking  at  them  that  each  of  the  [513]  grounds  taken  in  that  decree  is 
perfectly  well  sustained.  The  first  question  is  with  regard  to  the  injury  done  to 
the  person.  There  certainly  is  ample  evidence  that  the  Plaintiffs,  that  is,  the  now 
Respondents,  had  their  persons  put  under  restraint  by  order  of  the  Rajah,  and  for 
that  restraint  there  has  been  an  award  of  Rs.  300  each,  which  appeared  to  the  Court 
below  to  be  a  proper  compensation.  And  we  certainly  are  not  in  a  condition  to 
say  that  that  compensation  is  improper  or  excessive.  It  is  not  merely  for  the  incon- 
venience which  they  sustained,  but  probably  that  sum  was  awarded  by  way  of  letting 
the  Zemindars  know  that  they  ought  not  to  exercise  any  supposed  authority  which 
they  received  in  contravention  to  tiie  law.  There  seems  to  have  been  an  impression 
that  the  Zemindar  had  a  right  to  restrain  the  persons  of  his  Officers  in  case  he 
thought  proper  so  to  do;  and  to  do  away  that  impression,  it  was  right  that  there 
should  be  more  than  merely  nominal  damages  for  that  restraint,  in  order  that  the 
Zemindars  might  know  henceforth  that  they  could  not  proceed  upon  any  such  sup- 
posed custom.  It  appears,  therefore,  to  their  Lordships,  that  there  is  no  impropriety 
in  the  award  of  the  sum  of  Rs.  300  each  as  compensation  for  the  injury  which  they 
thus  sustained. 

The  next  question  is,  with  respect  to  the  damages  for  ejecting  the  Plaintiffs 
below,  the  now  Respondents,  out  of  their  House  at  Calastry.  It  appears  that  both 
parties  proceeded  to  show  their  title  to  this  House,  but  neither  party  was  able  to  give 
satisfactory  evidence  of  title,  and  the  Sudder  Court  say,  and  say  very  properly,  that 
the  long  possession  which  the  Respondents  have  had  in  the  House  is  a  sufficient  proof 
of  title  in  the  first  instance,  and  that  as  the  Appellant  was  not  [614]  able  to  give 
satisfactory  proof  that  he  has  the  title  in  him,  the  possession  on  the  part  of  the 
Plaintiffs  must  prevail;  and  that  principle  is  a  perfectly  just  principle.  It  is  for 
them  to  judge,  who  are  much  more  competent  to  do  so  than  we  are,  whether  the 
possession  under  such  circumstances  as  took  place  in  this  case  was  a  satisfactory 
proof  of  title.  Probably  in  this  Country  we,  who  are  well  acquainted  with  the 
customs  here,  should  say,  that  if  a  servant  lived  in  a  House  appropriated  to  a 
servant,  we  should  rather  draw  an  inference  from  that,  that  the  possession  of  the 
servant  was  the  possession  of  the  Master,  but  the  customs  and  usages  in  the  East 
Indies  may  be  very  different  in  that  respect;  and  as  the  Court  have  drawn  an  infer- 
ence from  the  possession  that  that  is  evidence  of  title,  we  are  not  in  position  to  say 
the  contrary.  We  think,  in  the  absence  of  any  proof  to  the  contrary,  we  must  sup- 
pose the  inference  to  be  correct,  that  they  were  possessed  in  their  own  right.  The 
principle  upon  which  the  Court  has  proceeded  is  perfectly  correct.  The  title  of 
possession  must  prevail  until  a  good  title  is  shown  to  the  contrary.  That  disposes 
of  the  second  head  of  objection. 

The  third  is  the  claim  for  the  House  and  garden  at  Poondy,  and  it  is  insisted 
that  there  was  no  proof,  in  the  first  place,  that  the  Defendant  below,  the  now  Appel- 
lant, ever  took  possession  of  the  House.  With  respect  to  the  garden,  there  is  un- 
questionable proof ;  and  we  think  it  will  be  found,  from  the  deposition  of  one  of  the 
Plaintiff's  Witnesses,  Danum  Motialoo,  whose  testimony  is  unimpeached,  that  there 
was  sufficient  proof  that  the  Appellant  took  possession  of  the  House,  and  if  so,  he 
took  possession  both  of  the  House  and  garden,  without  any  title ;  and  we  are  by  no 
means  [515]  in  a  condition  to  say  that  the  sum  which  has  been  awarded  as  a  com- 
pensation to  the  Respondents,  in  respect  to  the  occupation  of  the  House  and  garden, 
is  an  improper  amount. 

Then  the  next  is  the  largest  amount  of  compensation  given,  namely,  Rs.  8000. 
The  Court  below  certainly,  as  well  as  ourselves,  feel  that  the  evidence  which  has  been 
given  upon  this  subject  is  somewhat  vague  and  unsatisfactory.  The  amount  de- 
manded in  the  plaint  exceeds  Rs.  24,000,  and  the  sum  awarded  for  damages  is 
Rs.  8000.  The  Court  below  had  much  better  means  than  we  have  of  forming  an 
estimate  of  what  the  Plaintiff's  damage  really  was.  They  have  given  a  much 
smaller  sum  than  was  claimed ;  and  it  is  enough  for  us  to  say  that  we  cannot  see  that 
ihey  come  to  a  wrong  conclusion.  There  was  unquestionably  evidence  for  their 
consideration  to  prove  that  the  Rajah,  and  other  persons  by  his  authority,  had  seized 
property  to  a  very  considerable  amount.     It  appears  clearly  from  the  parol  evidence 
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adduced  on  ihe  part  of  the  Appellant,  and  tiie  Witnesses  mentioned  in  the  decree, 
which,  although  they  have  not  given  satisfactory  evidence  as  to  the  seizure,  yet  the 
general  complexion  of  their  testimony  shows  that  the  Rajah  did  seize  some  of  the  pro- 
perty belonging  to  the  Respondents.  The  Court,  upon  this  part  of  the  case,  do 
not  feel  that  they  have  any  ground  to  dispute  the  propriety  of  the  decision  at  which 
the  Court  below  have  arrived,  in  awarding  the  compensation  of  Rs.  8000. 

The  same  observation  also  may  be  made  with  regard  to  the  fifth  head,  under 
which  a  small  sum  has  been  awarded  for  compensation  for  the  inconvenience  to 
which  one  of  the  Respondents  was  put  in  appearing  [516]  before  the  Magistrate. 
There  does  not  seem  to  be  any  reason  why  that  amount  should  not  be  allowed.  We 
think,  therefore,  upon  the  whole,  that  there  is  no  ground  for  the  appeal  against  the 
decree,  and  that  the  decree  ought  to  be  aflSrmed,  with  costs. 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Council,  on  Appeal  from  the 
Supreme  and  Sudder  Dewanny  Courts  in 
the  East  Indies,  1841-47.  By  Edmund  F. 
Moore,  Barrister-at-Law.     Vol.  III. 


SHEIKH  IMDAD  ALI  and  Ofhen.—AppeUanUi ;  MUSSUMAT  KOOTBT  BEGUM,— 
Respondent  *  [Dec.  4,  1841,  June  25,  1842]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

The  fact  of  residence  at  a  distance  of  900  miles  from  the  place  where  the  subject- 
matter  in  dispute  was  situate :  held  insufficient  to  bring  a  party  within  the 
exception  of  the  Bengal  Regulations  of  Limitation,  (III.  of  1793,  s.  14,  and 
II.  of  1805,  8.  3 ;)  the  party  in  possession  of  the  property  being  a  Purchaser 
for  a  valuable  consideration  without  notice,  and  the  Plainti£F's  right  of 
action  having  accrued  twenty-five  years  before  the  institution  of  the  suit. 

Evidence  tendered  to  the  Sudder  Court  on  a  petition  for  review,  which  was 
refused  and  the  Order  of  refusal  not  appealed  from,  though  forming  part 
of  the  transcript,  cannot  be  referred  to  in  the  argument  upon  the  appeal 
from  the  original  judgment. 

This  suit  was  instituted  by  the  Respondent,  Mussumat  Eootby  Begum,  claiming 
aa  her  inheritance  an  [2]  interest  in  certain  mouzahs  and  other  real  estate  situate 
in  Zillah  Patna,  alleged  to  have  been  the  estate  of  her  deceased  Mother,  Mussumat 
Saleha  Khanum,  and  for  damages  on  account  of  the  annual  produce  thereof. 

The  plaint  was  filed  on  the  2nd  of  April,  1826,  in  the  Provincial  Court  of  Patna, 
against  the  Defendants,  who  were  in  possession  of  the  estates,  and  claimed  to  be 
oititled  thereto  as  Purchasers  for  valuable  consideratimi  without  notice;  and  set 
forth ;  that  Mussumat  Saleha  Ehanum  died  on  the  3rd  Bysak,  1207  Fusly  (12th  April, 
1800),  leaving  the  Plaintiff,  her  only  Daughter,  two  Grandsons,  Amin  Oolla  Khan, 
and  Eulb  Ali  Khan,  and  one  Granddaughter,  Gusety  Begum,  as  heirs.  That  there- 
upon the  whole  of  her  estate,  in  conformity  to  furraiz  (law  of  inheritance),  became 
divisible  into  one  hundred  and  sixty  shares,  eighty  shares  the  right  of  the  PlaintifE, 
sixty-four  shares,  in  equal  portions,  the  right  of  Amin  Oolla  Khan  and  Kulb  Ali  Khan, 

♦Present: — Members  of  the  Judicial  Committee— Lord  Brougham,  Lord  Camp- 
bell, Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors : — ^Assessors, — Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Ent. 
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and  sixteen  shares  the  right  of  Mussumat  Gusety  Begum ;  that  the  Plaintiff  resided 
in  kusba  Paniput,-  in  the  Province  of  Delhi,  subordinate  to  Shahjehanabad,  and 
that  Amiu  OoUa  ELhan  and  Kulb  Ali  Khan,  without  her  knowledge,  and  in  her 
absence,  had  gifted,  sold,  or  otherwise  alienated  to  various  persons,  through  whom 
the  Defendants  claimed,  the  whole  of  the  mouzahs  in  question,  including  the  share 
of  the  Plaintiff,  and  the  share  belonging  to  Gusety  Begum.  It  then  stated  a  suit 
instituted  by  Gusety  Begum,  claiming  a  certain  share  of  the  property  in  question, 
and  assigned  reasons  for  not  making  her  a  Defendant  to  the  plaint,  [3]  and  alleged 
that  in  consequence  of  the  Plaintiff's  distant  residence  (being  upwards  of  nine 
hundred  miles  from  Patna),  she  had  no  information  of  these  matters. 

The  Defendants  severally  put  in  their  answers,  denying  the  Plaintiff's  title, 
but  insisting  as  to  some,  on  their  right  as  Purchasers  for  valuable  consideration 
without  notice,  and  as  to  others,  on  an  undisturbed  possession  for  fourteen 
years. 

On  the  10th  of  April,  1827,  the  Plaintiff  filed  a  supplemental  plaint  for*the  pur- 
pose of  making  other  parties  Defendants,  who  were  alleged  to  be  in  possession  of 
BMne  of  the  property  in  question,  stating,  that  in  consequence  of  her  distant  residence 
she  was  not  sufficiently  informed  of  the  persons  who  were  respectively  in  the  seizin 
and  possession  of  the  estate  in  dispute,  but  had  learnt  the  fact  from  the  answers  of 
the  Defendants. 

On  the  14th  of  April,  1827,  the  Plaintiff  replied,  insisting  on  her  title  to  the 
property  in  question,  and  alleging  that  as  Amin  Oolla  Khan  and  Kulb  Ali  Khan, 
from  whom  the  Defendants  claimed,  came  into  possession  by  violence,  she  was  en- 
titled to,  and  claimed,  the  benefit  of  section  iii.  of  Reg.  U.  of  1805,  which  in  such 
case  extends  the  period  of  limitation  to  sixty  years,  and  as  it  appeared  that  the  first 
sale  or  transfer  made  by  Amin  Oolla  Khan  and  Kulb  Ali  Khan  was  on  the  20th 
Bhadoon,  1221  Fusly  (21st  August  or  September,  1814),  and  the  others  subsequent  to 
that  date,  which  was  less  than  twelve  years  prior  to  the  institution  of  the  suit,  the 
claim  of  the  Plaintiff  was  not  precluded  by  section  II.,  Reg.  II.  of  1805,  which  had 
been  relied  upon  by  the  Defendants;  she  claimed  also  the  benefit  of  the  llth  section 
of  Reg.  III.  of  1793,  on  the  ground  that  she  was  and  had  been  [4]  resident  in  a 
distant  Country.  She  also  insisted  that  having  been  resident  in  a  distant  Country, 
and  not  being  aware  of  the  sale,  her  claim  was  not  barred  by  the  lapse  of  time,  or 
possession  for  above  twelve  years. 

On  the  13th  of  June,  1827,  the  fourth  Judge  of  the  Provincial  Court  of  Patna 
(Mr.  Steer)  decreed  that  the  Plaintiff's  claim  was  barred  by  clause  3,  sect.  iii.  of 
Reg.  II.  of  1805,  and  dismissed  the  suit  with  costs. 

From  this  decree,  the  present  Respondent  appealed  to  the  Sudder  Dewanny 
Adawlut  of  Bengal. 

On  the  18th  of  May,  1831,  the  cause  came  on  for  hearing  before  C.  T.  Sealy, 
Esq.,  one  of  the  Judges  of  the  Sudder  Dewanny  Adawlut,  who  recorded  his  opinion 
as  follows: — 

"  In  my  opinion,  in  this  case  two  things  require  consideration : — 

"  Ist.  Whether  the  villages  in  dispute  were  the  estate  of  Saleha  Khanum,  or  nott 
and — 

"  2nd.  Whether  the  Plaintiff's  suit  was  instituted  within  the  limited  period  of 
bearing,  or  not) 

"  By  the  decision  of  the  Provincial  Court,  confirmed  by  this  Court,  regarding 
the  case  of  Gusety  Begum  against  Kulb  Ali  Khan,  and  others,  and  the  law  opinion  of 
the  Moofti  of  the  Provincial  Court  filed  in  that  case,  the  villages  in  dispute  were 
proved  to  be  the  estate  of  Saleha  Khanum,  and  the  objections  and  declarations  of 
Mussumat  Beejy  Begum  and  other  Defendants  on  that  subject  are  inadmissible ;  and 
the  documents  filed  by  them,  unsupported  as  they  were  by  any  substantial  testimony, 
are  not  deemed  worthy  of  credit.  And  as  in  section  iii.,  Reg.  II.  of  1805,  it  is  un- 
equivocally prescribed  that  the  claim  of  a  Plaintiff  for  possession  of  immoveable 
property  that  may  have  been  in  the  possession  of  an  usurper  [5]  for  twelve  years, 
and  in  the  possession  of  the  present  possessor  (whether  by  right  of  purchase  or  by 
any  other  good  means)  for  less  than  twelve  years,  is  entitled  to  a  hearing  and  trial, — 
under  this  circumstance,  and  with  reference  to  khedarut  (concealment  of  women 
for  the  sake  of  modesty),  and  distant  residence  of  Plaintiff,  her  claim,  as  touching 
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mouzah  Rupuapoor-oorf  Salarpoor,  and  HisBa  Chuk,  Zahed  Tilhar,  and  Churwau, 
from  the  date  of  sale  whereof,  to  the  date  of  the  institution  of  this  suit,  a  period  of 
twelve  years  having  apparently  not  elapsed,  is  worthy  of  being  decreed  to  her ; 
and  as  touching  Mohi-ood-deen-poor,  and  land  measuring  3000  beeghas  from 
mouzah  Churwan,  from  the  date  of  sale  whereof,  up  to  the  date  of  the  institution  of 
the  suit,  twelve  years  having  elapsed,  it  is  worthy  of  being  dismissed :  consequently 
it  is  ordered,  that  the  decision  of  the  Provincial  Court,  dated  13th  of  June,  1827 
G.  E.,  be  modified,  that  the  claim  of  the  Appellant  touching  mouzah  Rupuspoor- 
oorf-Salarpoor  and  Hissa  Chuk,  Zahed  Tilhar,  and  mouzah  Churwan,  with  the  ex- 
ception of  mouzah  Mohi-ood-deen-poor,  in  the  possession  of  Byjnath  Sahoo,  and  with 
the  exception  of  land  measuring  3000  beegahs  in  mouzah  Churwan,  in  the  posses- 
sion of  Narain  Das,  be  decreed  to  her,  and  costs  of  both  the  Courts,  account  the 
claim  proved  be  defrayed  by  Respondents ;  and  account  the  claim  not  proved,  by 
Appellant,  respectively ;  and  that  the  papers  be  referred  for  a  second  voice." 

On  the  3l8t  of  May,  1831,  the  Sudder  Dewanny  Adawlut  made  its  final  decree, 
by  which,  after  concurring  in  the  opinion  of  C.  T.  Sealy,  Esq.,  it  was  finally  ordered 
and  decreed,  that  the  decision  of  the  Patna  Provincial  Court,  dated  the  13th  of  June, 
1827,  dismissing  the  suit  of  the  Plaintiff,  be  amended  [6]  in  accordance  with  the 
opinion  of  Mr.  Sealy,  as  above  stated ;  the  costs  of  the  claim  proved,  to  be  defrayed 
by  the  Respondents;  and  the  costs  of  the  claim  not  proved,  by  Appellants,  re- 
spectively. 

Skeikh  Imdad  Ali  and  other  Respondents  (the  present  Appellants)  afterwards 
presented  a  petition  to  the  Court,  praying  for  a  review  of  judgment,  on  the  ground 
that  the  lapse  of  twelve  years  applied  to  the  village  of  Rupuspoor-oorf  Salarpoor,  it 
having  been  in  the  possession  of  Boorham  Ali  Khan  (the  first  Purchaser)  and  the 
Petitioners  for  more  than  twelve  years,  and  they  tendered  two  deeds  of  sale  made  by 
Amin  OoUa  Khan  to  Boorham  Ali,  dated  16th  Rajab,  1227  Hijra  (26th  July,  1812), 
for  half  of  Rupuspoor,  and  the  other  deed  of  sale  dated  2l8t  Rabi-no-sani,  1230 
Hijra  (2nd  April,  1815),  for  two-fifths  of  Rupuspoor,  in  support  of  their  allegation. 

The  Sudder  Dewanny  Adawlut,  on  the  21st  of  November,  1831,  refused  the 
prayer  of  tliis  petition. 

From  the  above  decree  of  the  31st  of  May,  the  Appellants  appealed  to  His  late 
Majesty  in  Council;  the  Appellants,  however,  did  not  appeal  from  the  Order  refusing 
a  rehearing. 

Pending  the  appeal,  and  before  it  came  on  for  hearing,  one  of  the  Appellants 
entered  into  an  agreement  with  the  Respondent  to  compromise  and  withdraw  his 
appeal,  and  presented  a  petition  to  Her  Majesty  in  Council,  praying  that  his  name 
might  be  erased  or  withdrawn  from  the  proceedings  on  appeal  in  England,  and  that 
the  agreement  of  compromise  might  be  carried  into  effect  under  the  order  and 
direction  of  the  Sudder  Court. 

The  petition  to  withdraw  came  on  for  hearing  with  the  appeal,  and  was  allowed 
in  the  terms  of  the  prayer. 

[7]  On  the  opening  of  the  case,  an  objection  was  taken  by  the  Respondent's 
Counsel,  to  the  Appellants  referring  to  or  reading  as  evidence  in  the  appeal  the 
documents  tendered  to  the  Sudder  Court  on  the  application  for  a  review  of  judg- 
ment, inasmuch  as  the  Order  refusing  such  application  had  not  been  appealed 
from. 

Their  Lordships  were  of  opinion,  that  as  the  appeal  was  from  the  decree  of  the 
Slst  of  May,  1831  only,  the  objection  was  valid,  and  that  the  subsequent  Order  not 
being  appealed  from,  the  documents  produced  to  the  Court  ought  not  to  have 
formed  part  of  the  transcript. 

Mr.  Miller,  Q.C.,  Mr.  L.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellants. — 
The  Appellants  are  Purchasers  of  the  property  in  dispute  for  a  valuable  considera- 
tion, without  notice  of  the  Respondent's  claim,  who  suffered  it  to  be  dealt  with  with- 
out preferring  any  claim,  and,  moreover,  has  assigned  no  sufQcient  reason  for  the 
delay  in  prosecuting  her  claim  for  a  period  of  twenty-five  years  after  her  title 
accrued.  The  mere  fact  of  residence  in  a  distant  Country  will  not  prevent  the 
operation  of  the  Regulations  of  Limitatfon.  Bhaee-chtmd  and  Koosal-chund  v.  Pur- 
tab-ehund  Mwnik-chwnd  (1  Moore's  Indian  Appeal  Cases,  155). 

The  claim  of  the  Respondent  to  that  part  of  the  Altamgah  mahals  in  the  posses- 
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siou  of  the  Appellants,  which  was  purchased  by  their  ancestor  from  Beejy  Begum,  is 
moreover  barred  by  sect,  xiv.,  Reg.  III.  of  1793,  and  clauses  Ist  and  3rd  of  sect,  ill., 
Reg.  n.  of  1805,  inasmuch  as  the  same  has  been  held  under  a  fair  title,  within  the 
meaning  of  the  Regulations,  since  the  9th  of  July,  1801 ;  upwards  of  twenty-three 
years  before  the  institution  of  the  suit.  The  claim  [8]  also  of  the  Respondent  to 
that  part  of  the  Altamgah  mahak  in  possession  of  the  Appellants,  which  was  pur- 
chased by  them  from  Sheikh  Boorham  Ali,  is  barred  by  the  same  Regulations,  in- 
asmuch as  the  same  was  held  under  a  fair  title,  within  the  meaning  of  the  Regu- 
lations, twelve  years  before  the  institution  of  the  suit.  Lai  Rooderpurtab  Sing  v. 
Lai  Dhokul  Sing  (1  Sud.  Dew.  Rep.  253).  Radacfvurn  Mohapattvr  v.  Gunganaraen 
ilohapatur  (1  Sud.  Dew.  Rep.  297).  Mustummauf  Zureenah  Beebee  v.  Khajah  Ali 
(3  Sud.  Dew.  Rep.  32).  Moohummud  Yar  Khan  v.  Moohummud  Eetati  Khan  (3  Sud. 
Dew.  Rep.  292). 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondent.— It  is  proved  by  the  evidence  in  the  cause,  that  the  Altamgah  mahal  in 
question  was  the  estate  of  Saleha  Ehanum,  the  Mother  of  the  Respondent,  and  that 
she  was  in  the  seizin  and  possession  thereof  at  the  time  of  her  death;  and  by  the 
Mahomedan  law  of  inheritance  was  entitled  to  eighty  shares  of  one  hundred  and 
sixty  shares  (as  claimed  by  her  Plaint)  of  the  estate  of  her  deceased  Mother.  The 
title  cannot  be  disputed. 

The  ordinary  period  of  twelve  years  for  the  institution  of  suits,  as  provided  by 
Reg.  III.  of  1793,  sect,  xiv.,  and  Reg.  II.  of  1805,  sect.  3,  is  not  applicable  to  the 
circumstances  of  the  present  case ;  but  with  reference  to  those  circumstances,  so  far 
as  relates  to  the  portions  of  the  estate  which  are  specified  in  the  decree  of  the  Sudder 
Dewanny  Adawlut,  the  plaint  was  filed  within  the  period  allowed  by  the  Regulations. 
Tubeeb  Shah  v.  Budder  Oodeen  (3  Sud.  Dew.  Rep.  162). 

Mr.  Justice  Erskine  (July  6,  1842). — The  original  proceedings  in  this  case  were 
instituted  [9]  by  the  present  Respondent,  Mussumat  Kootby  Begum,  in  the  Pro- 
vincial Court  at  Patna,  to  recover  sixty-four  shares  out  of  one  hundred  and  sixty 
shares  of  an  Altamgha  mahal  in  the  Zillah  of  Patna,  comprising  several  villages, 
which  she  claimed  as  her  inheritance,  derived  from  her  Mother,  Mussumat  Saleha 
Ehanum,  the  Widow  of  Nawab  Eneyet  Khan. 

In  the  Ck>urt  below,  two  questions  were  raised  and  decided.  First,  whether  the 
mahal  in  question  was  originally  the  estate  of  the  Nawab  or  of  his  Widow,  Saleha 
Ehanum;  and,  secondly,  whether  the  claim'  of  the  Plaintiff,  Eootby  Begum,  had 
been  barred  by  the  lapse  of  time  according  to  the  Bengal  Regulations. 

The  Provincial  Court,  without  giving  any  opinion  on  the  first  point,  dismissed 
the  Plaintiff's  suit  with  costs,  upon  the  ground  that  whatever  her  right  might  have 
been,  her  remedy  by  suit  was  barred  by  lapse  of  time,  and  that  her  claim  was  not 
entitled  to  a  hearing  by  the  Court.  Against  this  decree  the  Plaintiff  appealed  to 
the  Sudder  Dewanny  Adawlut,  and  that  Court,  after  hearing  the  appeal  on  the  3l8t 
of  December  1831,  decided,  first,  that  the  villages  in  dispute  had  been  proved  to 
have  been  the  property  of  Saleha  Ehanum,  and  that  the  Plaintiff,  as  her  Daughter, 
was  entitled  to  one-half  as  her  inheritance ;  and,  secondly,  that  although  as  to  some 
of  the  villages  the  claim  of  the  Plaintiff  had  been  barred  by  lapse  of  time,  that  as  to 
the  rest,  her  remedy  had  not  been  taken  away  by  the  Regulations  relied  on. 

The  Court,  therefore,  modified  the  decision  of  the  Provincial  Court,  by  affirming 
its  decree  as  to  a  part  of  the  estate,  and  decreeing  to  the  Plaintiff  the  remainder, 
and  apportioning  the  costs  between  the  parties. 

The  present  Appellants,  who  had  defended  the  suit  [10]  below  as  Purchasers, 
were  dissatisfied  with  the  decision  of  the  Sudder  Dewanny  Adawlut,  and  appealed 
to  the  Queen  in  Council  against  that  part  of  the  decree  that  affirmed  the  Plaintiff's 
right  to  recover  a  portion  of  the  property  claimed  by  her.  And  Her  Majesty  having 
been  pleased  to  refer  such  appeal  to  the  Judicial  Committee,  the  case  was  argued 
before  Lord  Brougham,  Lord  Campbell,  the  Judge  of  the  Admiralty  Court,  and 
myBelf ,  when  on  the  part  of  the  Appellants  it  was  insisted,  that  whatever  might  have 
been  the  original  title  of  the  Plaintiff  below,  that  her  right  to  recover  any  part  of 
the  property  had  been  altogether  barred  *by  the  lapse  of  time,  and  that  the  decree 
of  the  Provincial  Court  ought  to  have  been  wholly  affirmed.  Their  Lordships  ac- 
quiesce in  this  conclusion,  and  are  of  opinion  that  the  decision  of  the  Provincial 
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Court  was  right,  and  that  the  decree  of  the  Sudder  Dewanny  Adawlut  modifying  it 
is  wrong. 

In  order  to  explain  the  ground  upon  which  their  Lordships  have  founded  their 
opinion,  it  will  be  necessary  to  refer  more  particularly  to  the  facts  established  by 
the  evidence,  and  to  the  language  of  the  Regulations  upon  which  the  question  arises. 

It  appeared  by  the  evidence  that  Saleha  Ehanum  was  the  Wife  of  the  Nawab 
Eneyet  Khan  Rasikh,  and  that  they  had  three  children,  two  Sons  and  one  Daughter. 
It  is  clearly  proved  by  the  admissions  of  those  under  whom  the  Appellants  claim 
as  Purchasers,  as  well  as  by  other  evidence,  that  the  mahal  in  question  was  the 
property  of  Saleha  Ehanum,  and  that  she  having  survived  her  Husband,  held  posses- 
sion of  it  until  her  death  in  1801.  The  two  Sons  died  in  their  Mother's  lifetime. 
The  Daughter,  the  present  Respondent,  and  the  Plaintiff  below,  was  living  with  her 
[11]  Mother  at  Paniput  at  the  time  of  their  Mother's  death.  The  eldest  son,  Izzud 
Oollah  Khan,  had  died  without  issue.  Hafiz  OoUah  Khan,  the  second  Son,  had  died 
only  a  few  months  before  his  Mother,  and  had,  down  to  the  time  of  his  death, 
managed  the  estate  for  his  Mother..  He  left  three  children,  two  Sons  and  one 
Daughter.  Under  these  circumstances,  by  the  Mahomedan  law  of  inheritance,  the 
Plaintiff  below  became  entitled  to  one-half  of  her  Mother's  property,  and  the  other 
half  would  descend  to  the  children  of  her  Brother  Hafiz. 

These  children  were  Eulb  Ali  Ehan,  Aniin  Oollah  Ehan,  and  Mussumat  Gusety 
Begum.  Upon  the  death,  however,  of  Saleha  Khanum  in  1801,  Eulb  Ali  Ehan  and 
Amin  Oollah  Ehan  took  possession  of  the  whole  of  the  estate,  and  dealt  with  it  as  if 
it  were  entirely  their  own;  and  until  the  year  1812  nei^er  their  Aunt  nor  their 
Sister  preferred  any  claim  to  any  part  of  the  inheritance. 

On  the  4th  of  March  in  the  year  1812,  Mussumat  Gusety  Begum,  the  Sister, 
instituted  proceedings  in  the  Patna  Provincial  Court  against  her  two  Brothers,  to 
recover  a  fifth  share  of  the  mahal ;  and  by  the  decree  of -that  Court,  which  was  after- 
wards, in  the  year  1818,  confirmed  upon  appeal  by  the  Sudder  Dewanny  Adawlut, 
she  recovered  one-fifth  of  the  whole  estate  as  her  share  of  the  inheritance  from 
Saleha  Ehanum.  It  is  to  be  observed,  that  the  claim  of  the  Sister  and  the  resist- 
ance on  the  part  of  the  Brothers  proceeded  on  the  assumption  that  the  whole  inherit- 
ance had  descended  from  Saleha  Ehanum  to  the  children  of  Haiiz  Oollah  Ehan, 
and  that  no  allusion  was  made  in  the  course  of  the  suit  to  any  claim  of  their  Aunt, 
the  present  Respondent,  although  her  name  is  stated  to  have  been  [12]  registered 
in  the  Collector's  OfiSce.  It  appeared  that  long  prior  to  the  commencement  of  this 
suit,  namely,  in  the  year  1801,  Eulb  Ali  Ehan  had  settled  one-half  of  the  property 
which  he  claimed  as  his  share  upon  his  Wife,  Beejy  Begum ;  and  Amin  Oollah  Ehan 
had  in  1805  transferred  his  share  to  his  Son,  Azim  Oollah  Ehan;  but  neither  of 
these  transfers  appear  to  have  been  acted  upon  further  thani  by  having  the  names 
recorded  in  the  Collector's  Office,  and  the  two  Brothers  had  continued  to  deal  with 
the  property  as  their  own ;  for  in  the  year  1807,  Eulb  Ali  Ehan,  acting  for  himself 
and  his  Brother,  sold  a  part  of  the  estate  to  Baboo  Bysnath  Sahoo,  and  although 
in  the  years  1813,  1814,  Beejy  Begum  assumed  the  power  of  selling  portions  of 
the  estate,  there  is  no  evidence  that  Azim  Oollah  Ehan  ever  acted  as  Owner  of  any 
part  of  the  estate  under  the  alleged  transfer  to  him;  but,  on  the  contrary,  Amin 
Oollah  Ehan,  his  Father,  continued  to  dispose  of  the  estate  as  if  no  such  transfer 
had  been  made,  and  the  Appellants  at  the  trial  below  rested  their  claim  entirely 
upon  purchasers  made  from  Beejy  Begum  and  Amin  Oollah  Ehan. 

The  dates  of  those  sales,  as  proved  in  the  progress  of  the  suit,  were  in  the  years 
1813,  1814,  within  twelve  years  from  the  commencement  of  the  Respondent's  suit, 
and  these  dates  formed  the  foundation  of  the  decree  of  the  Sudder  Adawlut,  which 
decided,  that  the  Plaintiff's  remedy  had  been  barred  as  to  Mohi-ood-deen,  sold  by 
Eulb  Ali  Ehan  in  1807 — more  than  twelve  years  before  the  commencement  of  the 
suit,  but  was  not  barred  as  to  the  residue,  which  did  not  appear  by  the  evidence  to 
have  been  sold  before  the  year  1813  and  1814. 

After  the  decree  had  been  pronounced,  the  Appel-[13]-lant8  petitioned  to  have 
the  cause  heard  again,  and  to  be  allowed  to  put  in  evidence  other  Deeds,  to  prove, 
that  as  to  another  portion  of  the  estate,  the  remedy  of  the  Plaintiff  had  been  barred 
by  a  sale  beyond  the  twelve  years,  namely,  in  1812,  to  Boorham  Ali  Ehan,  from 
whom  the  Appellants  purchased  that  portion  in  1824.     The  Court,  however,  refused, 
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and  we  think  properly,  to  re-opeu  the  case,  for  the  purpose  of  admitting  evidence 
which  ought  to  have  been  produced  in  the  first  instance,  and  there  is  no  appeal  from 
that  refusal :  the  question,  therefore,  for  decision  is,  whether,  under  the  circumstances 
of  the  case,  the  remedy  of  the  Plaintiff  had  been  barred  by  the  adverse  possession 
of  Kulb  Ali  Khan  and  Amiu  OoUa  Khan,  from  the  year  1800  to  1825. 

The  answer  to  this  question  depends  upon  the  construction  of  the  Bengal  Regula- 
tions, namely,  Reg.  III.  of  1793,  s.  14,  and  Reg.  II.  of  1805,  s.  3.  By  Reg.  III.,  s. 
14,  the  Zillah  and  City  Courts  are  prohibited  hearing,  trying,  or  determining  the 
merits  of  any  suit  whatever,  against  any  person  or  persons,  if  the  cause  of  action 
shall  have  ariten  twelve  years  before  any  suit  shall  have  been  commenced  on  account 
of  it;  unless  the  Complainant  can  show  by  clear  and  positive  proof  that  he  had 
demanded  the  money  or  matter  in  question,  and  that  the  Defendant  had  admitted 
the  truth  of  the  demand,  or  promised  to  pay  the  money;  or  that  he  had  directly 
preferred  his  claim  within  that  period,  for  the  matters  in  dispute,  to  a  Court  of 
competent  jurisdiction,  to  try  the  demand,  and  shall  assign  satisfactory  reasons  to 
the  Court  why  he  did  not  proceed  in  the  suit ;  or  shall  prove  that  either  from  minority 
or  other  good  and  sufficient  cause  he  had  been  precluded  from  obtaining  redress. 

[14]  Now,  in  this  case,  the  Plaintiff's  cause  of  action  arose  twenty-five  years 
before  the  commencement  of  the  suit,  and  no  other  suit  was  ever  instituted  by  her 
on  account  of  it.  Her  claim,  therefore,  is  clearly  barred,  unless  she  can  by  proof 
bring  herself  within  one  of  the  exceptions.  The  only  exception  under  this  Regula- 
tion, from  which  any  protection  has  been  claimed,  is  the  last,  namely,  that  she  has 
been  precluded  from  obtaining  redress  by  a  good  and  sufficient  cause;  and  the 
cause  relied  on,  is  the  distance  of  her  residence  from  the  estates  in  dispute,  and 
from  the  Tribunal  before  which  alone  she  could  have  preferred  her  claim.  It 
appears  by  the  evidence  that  the  Plaintiff  lived  at  Paniput,  several  hundred  miles 
from  Patna ;  but  as  the  distance  in  1800  could  have  afforded  no  greater  impediment 
to  the  appointment  of  a  Mookhtar  to  enforce  her  rights,  then  it  did  in  1825,  the  only 
way  in  which  it  can  be  said  to  have  precluded  her  from  obtaining  redress,  would 
be,  by  keeping  her  in  ignorance  of  the  manner  in  which  her  rights liad  been  usurped 
by  her  Nephews ;  but  it  must  be  remembered  that  her  Mother  died  at  Paniput,  and 
that  her  right  to  one  half  of  the  estate  devolved  upon  her  immediately  upon  her 
Mother's  death,  and  that  her  not  receiving  any  remittances  on  account  of  the  estate 
must  have  afforded  sufficient  notice  to  her,  that  some  one  must  be  usurping  her 
rights,  and  this  not  for  one  or  two  years  only,  but  for  a  series  of  more  than  twenty 
years,  during  which  time  she  appears  to  have  made  no  inquiry,  nor  to  have  instituted 
any  proceedings  to  assert  her  claim,  but  permitted  her  Nephews  to  hold  themselves 
out  to  the  world  as  the  sole  Owners  of  the  estate. 

When,  therefore,  the  question  arises  between  the  Purchasers  of  an  estate  from 
persons  who  had  been  [15]  thus  permitted  to  hold  themselves  out  to  the  world  for 
more  than  twelve  years  before  the  purchase,  and  an  Owner,  by  whose  neglect  they  had 
thus  been  enabled  to  assume  the  character  of  proprietors,  the  Court  ought  to  have 
some  other  facts  than  mere  distant  residence,  to  make  out  the  proof  of  some  good 
and  sufficient  cause  that  had  precluded  an  earlier  assertion  of  a  right  that  must 
have  been  well  known  to  the  claimant  from  the  beginning.  The  Appellants  had 
every  reason  to  assume  that  the  two  Nephews  were  the  Owners,  not  only  from  their 
long  and  undisputed  possession,  but  also  from  the  circumstance,  that  when  a  claim 
to  some  share  was,  in  the  year  1812,  asserted  by  the  Sister,  no  suggestion  of  the 
Plaintiff's  claim  was  interposed  by  her  or  on  her  behalf. 

Let  us  then  see  whether  there  is  anything  in  the  Regulations  of  1806,  that  open 
to  the  Plaintiff  the  doors  of  the  Zillah  Court,  which  the  Regulations  of  1793  had 
closed. 

By  Reg.  II.  of  1805,  s.  3,  it  is  declared  that  the  limitation  of  twelve  years,  fixed 
by  the  Regulation  of  1793,  "  shall  also  not  be  considered  applicable  to  any  private 
claims  of  right  to  lands,  houses,  or  other  permanent  immoveable  property,  if  the 
person  or  persons  in  possession  of  such  property,  when  the  claim  of  right  thereto 
may  be  preferred  in  a  competent  Court  of  Judicature,  shall  have  acquired  posses- 
sion thereof  by  violence,  fraud,  or  by  any  other  unjust,  dishonest  means  whatever ; 
or  if  such  property  shall  have  been  so  acquired  by  any  other  person  or  persons  from 
whom  the  actual  Occupant  or  Occupants  may  have  derived  his  or  their  title,  and 
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shall  not  hare  been  subsequentlj  held  under  a  just  and  honest  title  (such  as  in- 
heritance, purchase,  fair  donation,  or  any  other  fair  title,  believed  to  [16]  have 
conveyed  a  right  of  possession  and  property),  during  a  period  of  twelve  years, 
antecedent  to  tiie  time  of  preferring  a  claim  of  right  thereto,  in  a  competent  Court : 
provided  that  such  violent,  fraudulent,  unjust  or  dishonest  acquisition,  be  established 
to  the  satisfaction  of  the  Court  in  which  the  claim  may  be  preferred ;  or  if  the  suit 
be  appealable  to  the  satisfaction  of  the  proper  Court  of  appeal."  And  by  the  3rd 
clause  of  the  same  section,  after  prohibiting  the  Courts  from  taking  judicial 
cognizance  of  any  suit  preferred  after  sixty  years'  non-prosecution,  the  Regulation 
proceeds  to  declare,  that  "  although  the  property  claimed  may  have  been  acquired 
by  an  insufiScient  title  within  the  period  of  sixty  years,  if  the  property  so  acquired 
shall  have  descended  by  inheritance  to  the  person  in  possession,  when  the  claim  is 
preferred,  or  if  such  person  shall  have  obtained  just  and  honest  possession  thereof 
by  purchase,  fair  donation,  or  by  any  other  title  believed  to  be  just  and  valid,  and 
not  appearing  to  be  in  any  respect  collusive,  for  the  purpose  of  depriving  Plaintiff 
of  his  right,  and  either  such  Occupant  himself,  or  any  other  person  in  his  behalf, 
or  from  whom  the  property  may  have  been  obtained  under  any  of  the  titles  afore- 
said, or  the  whole  in  succession  shall  have  held  quiet  and  unmolested  possession  under 
a  title  believed  to  be  just  and  valid  during  a  period  of  twelve  years  antecedent  to 
the  claim  thereto  being  preferred  in  a  competent  Court,  the  provisions  made  in 
the  Ist  and  2nd  clause  of  that  section  shall  not  be  considered  applicable  to  any 
private  claims  to  property  so  circumstanced,  which  are,  therefore,  to  be  deemed 
inadmissible  as  heretofore  after  twelve  years  from  the  origin  of  the  cause  of  action, 
unless  the  same  be  cognizable  under  the  exceptions  and  provisions  already  in 
force." 

[17]  Under  this  Regulation  the  Plaintiff  contends,  that  although  her  claim  was 
not  preferred  to  any  competent  Court  till  more  than  twelve  years  after  her  cause 
of  action  had  arisen,  yet  that  as  her  Nephews  had  acquired  possession  of  the  pro- 
perty by  unjust  and  dishonest  means,  and  as  the  purchase  by  the  Appellants,  however 
fair  and  just,  had  been  made  within  twelve  years,  neither  they  nor  any  person  under 
whom  they  claimed,  had,  during  a  period  of  twelve  years,  antecedent  to  the  time 
of  preferring  her  claim,  held  under  any  fair  title  believed  to  have  conveyed  a  right 
of  possession  and  property,  and,  therefore,  that  the  prohibition  contained  in  the 
Reg.  III.  of  1793,  s.  14,  was  not  applicable  to  her  case. 

In  considering  the  provisions  above  referred  to,  it  must  be  kept  in  mind  that 
one,  the  main  object  of  these  laws  of  limitation,  is  to  protect  an  honest  Purchaser 
from  the  consequences  of  an  Owner's  neglect  to  assert  his  rights,  and  thus  giving 
to  a  usurper  the  semblance  of  a  title  which  he  did  not  really  possess,  and  that  by 
the  express  words  of  the  Regulation,  the  proof  of  the  fraudulent,  unjust,  or  dis- 
honest acquisition  is  thrown  upon  the  Plaintiff.  It  is  necessary,  therefore,  to 
ascertain  what  is  meant  by  an  unjust  or  dishonest  acquisition :  it  is  obvious  from 
the  3rd  clause  of  the  section,  that  it  is  not  intended  to  include  every  acquisition 
without  a  just  title;  for  by  that  clause,  acquisitions  are  protected  that  have  been 
obtained  by  any  title  believed  to  be  just  and  valid,  though  in  reality  insu£Boient. 
It  must  be  necessary,  therefore,  for  a  Plaintiff,  in  the  first  place,  to  show  that  the 
person  under  whom  an  occupant,  by  just  title,  acquired  within  the  twelve  years, 
derived  his  title,  had  acquired  his  possession  by  a  title  which  he  did  not  at  the 
time  believe  to  be  just  and  valid. 

[18]  The  Plaintiff  in  this  case  contends,  that  as  her  Nephews  must  have  known 
that  one-half  of  the  inheritance  belonged  to  her,  and  as  they  must  have  known  that 
she  was  still  alive,  their  assumption  of  the  entire  property  was  a  dishonest  acquisi- 
tion, and  could  not  have  been  claimed  by  them  under  any  title  which  they  believed 
at  the  time  to  be  just  and  valid.  It  cannot  be  denied  that  there  are  many  circum- 
stances leading  to  a  strong  suspicion  that  this  was  the  case,  and  the  Sudder  Adawlut 
appears  so  to  have  considered  it. 

But  strong  as  the  grounds  of  suspicion  undoubtedly  are,  their  Lordships  do  not 
consider  the  facts  proved  as  sufficiently  establishing,  to  their  satisfaction,  titat  the 
Nephews  knew  that  they  had  no  right  to  the  whole  estate.  .They  may  have  originally 
taken  possession  under  the  belief  that  their  Father  Hafiz  had  acquired  a  title  to 
the  property  of  which  he  had  been  in  possession  up  to  his  death.     They  may  have 

404 


Digitized  by 


Google 


BBNGAL  (bank  OF)  V.  BADAKISSEN  MITTER  [1842]        in  HOOBE  DID.  APP..  19 

been  ignorant  of  the  existence  of  their  Aunt,  or  of  her  titie  to  any  share  of  the 
property. 

There  is  no  evidence  of  their  being  aware  of  either :  that  they  were  bo,  could  only 
be  matter  of  conjecture ;  but  fraud  and  dishonesty  are  not  to  be  assumed  upon  con- 
jecture, however  probable. 

But  to  avoid  the  effect  of  the  lapse  of  time,  the  Plaintiff  must  establish  the 
existence  of  conscious  injustice  by  proof.  Their  Lordships  think  this  has  not  been 
done,  and,  therefore,  they  will  advise  Her  Majesty  to  reverse  the  decree  of  the  Sudder 
Dewanny  Adawlut  and  affirm  the  decree  of  the  Provincial  Court,  condemning  the 
Respondent  in  costs,  in  both  the  Courts  below ;  but  their  Lordships  are  of  opinion 
that  each  party  should  bear  their  own  costs  of  the  appeal  to  Her  Majesty  in  CounciL 

[See  now  Indian  Limitation  Act  (XV.  of  1877),  printed  as  amended.  General  Acts, 

3rd  Ed.,  1898,  p.  73.] 


[19]  THE  BANK  OF  BI^NGAL,— Appellants ;  RADAKISSEN  MITTER,— fie- 
spondent  *  [June  28,  1842]. 

On  appeal  from  the  Equity  side  of  the  Swpreme  Court  of  Bengal. 

A.  drew  five  Bills  in  favour  of  B.  on  Fergusson  and  Co.,  who  accepted  the  same, 
and  got  them  discounted  by  the  Bank  of  Bengal,  and  on  their  becoming  due 
procured  their  renewal.  Fergusson  and  Co.  subsequently  drew  three  Bills 
on  the  Bank  of  Bengal;  and,  for  securing,  as  well  the  repayment  of  the 
principal  sum  due  on  these  Bills  and  interest,  as  of  all  and:  every  sum  or 
sums  which  the  Bank  had  already  advanced  or  should  advance  on  account  of 
the  Drawers,  deposited  as  collateral  securities  various  quantities  of  Chili 
copper  of  a  larger  amount  in  value  than  the  advances  then  made.  By  a 
condition  in  these  Bills,  the  Bank  were  authorized,  in  default  of  payment 
within  the  time  stipulated,  to  dispose  of  the  copper  by  public  or  private  sale, 
and  to  reimburse  themselves  the  principal  and  interest  due  thereon.  Shortly 
afterwards,  Fergusson  and  Co.  failed,  and  Assignees  of  their  estate  and  effects 
were  appointed  under  the  Indian  Insolvent  Act  [9  Gleo.  IV.  c.  73].  On  pre- 
sentation to  A.  of  the  first  of  the  renewed  Bills,  he  served  notice  on  the  Bank 
not  to  part  with  the  securities  so  deposited  with  them,  alleging  that  the  Bills 
drawn  and  renewed  by  him,  were  accommodation  Bills,  for  which  he  had  not 
received  any  consideration,  and  were  renewed  on  the  faith  of  the  securities 
being  applicable  to  their  discharge.  The  Assignees  of  Fergusson  and  Co. 
redeemed  the  copper  by  paying  to  the  Bank  the  amount  of  the  principal  and 
interest  due  upon  the  Bills  drawn  by  Fergusson  and  Co.  All  the  Bills  drawn 
by  A.  were  dishonoured,  and  the  Bank  of  Bengal  brought  an  action  against 
A.  for  their  amount.  On  a  Bill  filed  by  A.,  the  Bank  were  restrained  by 
Injunction  from  proceeding  with  the  action  at  law.  Held  on  appeal  by  the 
Judicial  Committee,  discharging  the  Injunction  and  reversing  the  Decree  of 
the  Supreme  Court,  that,  under  the  circumstances,  the  redemption  of  the 
securities  was  a  sale  within  the  meaning  of  the  condition  contained  in  the 
deposit  Bills,  and  that  such  sale  was  not  a  release  to  A.  as  surety  for  the  pre- 
vious Bills,  the  condition  not  being  that  the  copper  or  the  proceeds  thereof 
should  be  applied  preferentially  or  pari  passu,  with  the  other  debts,  but  simply 
in  reimbursement  to  the  Bank,  of  the  principal  and  interest  due  upon  the 
Bills. 

This  was  an  appeal  from  a  decree  in  a  cause  instituted  by  the  Respondent  against 

*  Present :  Lord  Brougham,  Mr.  Baron  Parke,  Vice-Chancellor  Knight  Bruce, 
and  The  Right  Hon.  Dr.  Lushington. 

Privy  Councillors:  Assessors — Sir  Edward  Hyde  East,  Bart.,  and  Sir  Alexander 
Johnston,  Knt. 
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the  Appellants  and  others,  to  restrain  the  Appellants  from  proceeding  to  enforce  the 
payment  of  certain  Bills  of  Exchange  drawn  by  the  Respondent  on,  and  accepted 
bj,  the  firm  of  Fergusson  and  Co.,  and  discounted  on  their  behalf  by  the  Appellants, 
the  Bank  of  Bengal. 

[20]  In  1832,  the  Appellants  having  agreed  to  discount  Bills  to  the  amount  of 
S.  R.  450,000  on  account  of  Fergusson  and  Co.,  five  Bills  were  drawn  by  the  Re- 
spondent, on  behalf  of  tliat  firm,  upon  one  Durponarain  Gangooly,  a  Sircar  or 
manager  in  their  employ,  by  whom  they  were  indorsed,  and  accepted  by  the  Appel- 
lants. 

The  Bills  were  severally  made  payable  three  months  after  date,  in  accordance 
with  the  provisions  of  section  15  of  the  Charter  of  Incorporation  of  the  Bank  of 
Bengal,  which  prohibits  the  Bank  from  discounting  any  negotiable  securities  that 
have  a  longer  period  to  run. 

These  Bills  being,  as  it  was  alleged,  merely  accommodation  Bills  for  the  firm  of 
Fergusson  and  Co.,  and  drawn  by  the  Respondent,  upon  an  understanding  with 
them,  that  he  should  run  no  risk  on  their  account,  were,  with  one  exception,  never 
paid,  but  from  time  to  time,  and  as  they  became  due,  were  renewed  by  the  Re- 
spondent, other  Bills  being  substituted  in  their  stead,  the  five  last  of  which  bore  date 
respectively  the  2nd,  6th,  and  28th  days  of  September,  1833,  and  were  collectively 
for  the  sum  of  S.  R.  400,000;  S.  R.  50,000  having  been  paid  on  their  account. 

Besides  the  Bills  thus  drawn  and  renewed  by  the  Respondent,  the  Bank  of  Bengal 
were  in  possession  of  three  Bills  of  the  same  dates  drawn  by  Fergusson  and  Co.  in 
their  own  names,  and  accepted  by  the  Appellants,  [21]  together  with  a  quantity  of 
copper,  deposited  as  collateral  security  for  the  payment  thereof. 

Each  of  these  Bills  was  similar  in  form,  varying  only  in  the  amount  and  value 
of  the  collateral  security.  The  first,  dated  the  2nd  September,  1833,  was  as 
follows :  — 

"  Bank  of  Bengal,  2nd  September,  1833. 

"  Three  months  after  date  we  promise  to  pay  to  George  Haley,  Treasurer  of  the 
Bank  of  Bengal,  on  account  of  the  said  Bank,  the  sum  of  sicca  rupees  (245,600)  two 
hundred  and  forty-five  thousand  and  six  hundred,  with  interest  at  the  rate  of  four 
(4)  rupees  (4)  four  per  cent,  per  annum,  and  for  securing  the  repayment  as  well  of 
the  said  principal  sum,  and  interest,  at  the  rate  aforesaid,  as  of  all  and  every  sum 
or  sums  which  the  said  Bank  of  Bengal,  or  the  Treasurer  of  the  Bank  for  the  time 
being,  or  any  other  person  or  persons  on  account  of  the  said  Bank,  have  already 
advanced  or  paid,  or  have  engaged  to  advance  or  pay,  or  shall  or  may  at  any  time 
or  times  hereafter  advance  or  pay,  or  become  engaged  to  advance  or  pay  to,  or  on 
our  account,  or  to  or  on  account  of  us,  or  any  or  either  of  our  executors  or  adminis- 
trators, or  representatives,  or  any  or  either  of  them  together,  with  interest  for  the 
same  sum  or  sums  of  money  respectively  at  the  rate  of  twelve  per  cent,  per  annum  : 
we,  the  said  Fergusson  and  Co.,  have  deposited  in  the  said  Bank,  as  collateral 
security.  Chili  copper,  10,000  maunds  (a  measure  of  weight  amounting  in  Bengal  to 
about  80  lbs.),  at  30  current  rupees,  valued  of  sicca  rupees  (327,500)  three  hundred 
and  twenty-seven  thousand  and  five  hundred:  and  in  default  of  payment  at  the 
period  [22]  above  mentioned,  we,  the  said  Fergusson  and  Co.,  hereby  authorize  the 
Treasurer  of  the  said  Bank  for  the  time  being,  absolutely  to  sell  or  dispose  of  the  said 
Chili  copper  for  the  reimbursement  to  the  said  Bank,  as  well  of  the  said  principal 
and  interest  at  the  rate  aforesaid,  as  of  all  and  every  such  other  sum  or  sums  of 
money,  together  with  interest  as  aforesaid,  on  or  before  the  expiration  of  the  said 
period,  by  public  or  private  sale,  the  said  Treasurer  rendering  to  us,  the  said 
Fergusson  and  Co.,  any  surplus  which  may  be  forthcoming  from  such  sale,  and  we 
being  bound  to  make  good  to  him  whatever  deficiency  there  may  be  below  the  amount 
of  the  said  principal  sum  and  interest  as  aforesaid,  and  the  sale  price  of  the  said 
Chili  copper  to  be  made  on  the  price  to  be  calculated  at  the  premium  or  discount 
of  the  Chili  copper  on  the  day  on  which  the  said  Chili  copper  shall  be  so  sold ;  but  if 
the  said  Treasurer  shall  not  proceed  to  sell  or  dispose  of  the  said  Chili  copper  at 
such  period,  we,  the  said  Fergusson  and  Co.,  shall  and  will  pay  and  allow  to  the  said 
Bank  of  Bengal,  interest  at  and  after  the  rate  of  twelve  per  cent,  per  annum  on  the 
said  sum,  and  on  all  and  every  such  other  sum  as  aforesaid,  up  to  the  day  on 
which  the  said  sum  shall  be  paid  off  and  liquidated,  or  up  to  the  day  on  which  the 
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said  Treasurer  of  the  said  Bank  of  Bengal  shall,  in  pursuance  of  the  power  herein- 
before contained,  sell  and  dispose  of  the  said  copper  so  deposited  as  aforesaid,  as 
the  case  may  happen. 

(Signed)         "  Fergusson  and  Co." 
Witness,  Radananth  Bose. 

[23]  The  second  Bill,  which  bore  date  the  6th  of  September,  1833,  was  for  the  sum 
of  S.  K  73,700,  for  which  eleven  [hundred]  slabs  of  copper,  weighing  3000  maunds 
and  upwards,  of  the  value  of  S.  R.  98,275,  were  deposited  in  like  manner  as  col- 
lateral security:  and  the  third  Bill,  dated  the  28th  of  September,  1833,  was  for  the 
sum  of  S.  R.  35,400,  for  which  560  slabs  of  copper  weighing  1500  maunds  and 
upwards,  of  the  value  of  S.  R.  47,200,  were  deposited  as  collateral  security. 

It  was  alleged  and  insisted  by  the  Respondent,  that  he  was  induced  to  execute  the 
renewed  Bills  of  the  2nd,  6th,  and  28th  of  September  in  consequence  of  the  deposits 
of  copper  so  made  by  Fergusson  and  C!o.  with  the  Bank  of  Bengal. 

In  the  month  of  October,  1833,  Fergusson  and  Go.  received  from  the  Bank  of 
Bengal  a  further  loan  of  S.  R.  490,000,  the  repayment  whereof  was  secured  by  a 
Promissory  Note,  similar  in  form,  for  the  amount,  and  a  mortgage  or  pledge  of 
3500  maunds  of  indigo,  the  property  of  the  firm,  which  was  then  of  the  value  of 
S.  R.  800,000,  or  thereabouts. 

On  the  26Ui  of  November,  1833,  Fergusson  and  Co.  presented  their  petition  under 
the  Act  for  the  relief  of  Insolvent  Debtors  in  the  East  Indies,  9th  Geo.  IV.,  c.  73,[*] 
and  were  adjudged  and  declared  insolvent,  and  Assignees  appointed  of  their  estate 
and  effects. 

The  first  of  the  renewed  Bills  drawn  by  the  Respondent  having  become  due,  ind 
having  been  dishonoured  by  the  acceptors,  the  Bank  of  Bengal  caused  the  same  to 
be  presented,  on  the  10th  of  December,  1833,  to  the  Respondent  for  payment,  which 
was  refused,  and  on  the  27th  of  the  same  month  the  [24]  following  notice  was  served 
by  his  Attorney  on  his  behalf  upon  the  Secretary  of  the  Bank : — 

"  We  are  instructed  by  Radakissen  Mitter,  the  drawer  of  several  Notes  or  Bills, 
accepted  by  Messrs.  Fergusson  and  Co.,  and  payable  to  the  Bank  of  Bengal,  to  give 
notice,  that  if  you  part  with  or  pay  over  to  the  Assignees  of  the  said  late  firm  of 
Messrs.  Fergusson  and  Co.  any  security  or  securities,  and  sum  or  sums  of  money 
which  may  be  realized  upon  any  such  security  or  securities  which  the  Bank  of 
Bengal  holds  of  the  said  late  firm  as  deposits  and  pledges  for  loans  made  by  the  said 
Bank  to  the  said  late  firm  on  the  said  several  Notes  or  Bills,  you  and  the  Bank  of 
Bengal  will  be  held  responsible  for  the  same  to  our  Client,  as  our  Client  derived  no 
benefit  from  the  said  Notes  and  Bills,  and  became  a  party  to  them  upon  the  express 
understanding  that  the  whole  of  the  said  several  securities,  so  deposited  and 
pledged  by  the  said  late  firm  with  the  said  Bank,  were  ample  for  the  payment  of  the 
said  Notes  and  Bills,  and  were  in  the  first  instance  to  go  towards  liquidation  thereof." 

On  the  10th  of  February,  1834,  Durponarain  Gangooly,  who  was  the  indorser  of 
each  of  the  Bills  drawn  by  the  Respondent,  obtained  (at  the  instance,  as  it  appeared, 
of  the  Assignees  of  Fergusson  and  Co.)  from  the  Appellants  a  loan  of  S.  R.  300,000, 
upon  the  pledge  and  deposit  of  negotiable  Paper  of  the  East  India  Company  to  the 
amount  of  S.  R.  318,200.  This  loan  was  secured  by  the  Promissory  Note  of  Gangooly, 
in  the  same  form  as  those  previously  drawn  by  Fergusson  and  Co. 

Early  in  the  same  month,  the  Assignees  applied  to  [26]  the  Appellants  to 
redeem  the  several  parcels  of  copper  held  by  them  as  collateral  security  for  the  Bills 
drawn  by  Fergusson  and  Co.  in  September,  1833 ;  and  after  a  short  delay,  for  the 
purpose,  as  was  stated  by  the  Appellants,  of  ascertaining  whether  such  deposits  were 
applicable  for  the  general  liabilities  of  the  Insolvent  firm,  and  also  the  amount  for 
which  the  copper  coul(i  be  sold,  they  permitted  such  redemption,  and  delivered  up 
the  whole  of  the  copper  so  deposited  to  the  Assignees  upon  payment  of  the  sum  of 
S.  R.  366,109,  and  a  fraction,  being  the  total  amount  of  principal  and  interest  then 
due  to  the  Appellants  upon  the  loans  made  upon  such  specific  deposits. 

On  the  22nd  of  February,  1834,  before  the  last-mentioned  Promissory  Note  of 
the  10th  of  February,  1834,  became  due,  the  Assignees  of  Fergusson  and  Co.  applied 

[*  See  now  Indian  Insolvent  Act,  1848  (11  and  12  Vict.  c.  21).] 
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to  the  Appellants  to  redeem  the  Company's  Paper  deposited  by  Durponarain  Gan- 
gooly,  alleging  such  Paper  to  have  been  part  of  the  assets  of  Fergusson  and  Co., 
and  consequently  vested  in  tliem,  and  that  Gangooly  acted  in  the  matter  merely  as 
their  Agent,  and  was  himself  a  person  of  no  property  or  substance.  The  Appel- 
lants upon  these  representations  permitted  the  redemption  by  the  Assignees,  and 
delivered  over  the  Company's  Paper  on  the  receipt  of  S.  R.  300,000,  -with  interest ; 
and  in  the  following  month  the  Appellants  permitted  the  Assignees  of  Fergusson  and 
Co.  to  redeem  the  maunds  of  indigo,  upon  payment  by  them  of  the  sum  due  on  the 
Promissory  Note  of  October,  1833. 

At  the  time  of  the  failure  of  the  firm  of  Fergusson  and  Co.,  there  was  one  share 
in  the  Bank  of  Bengal  held  by  that  firm,  but  registered  in  the  name  of  William 
Frederick  Fergusson,  as  the  proprietor  thereof,  and  [26]  which  was  then  of  the 
value  of  S.  R.  16,000,  or  thereabouts.  After  the  failure  of  the  firm,  the  Appellants, 
according  to  the  provision  of  the  Act  for  incorporating  the  Bank,  No.  VI.  of  1839,  s. 
39,  and  the  proviso  in  the  21st  section  of  the  Charter,  appropriated  and  transferred 
the  dividends  on  the  same  share,  amounting  altogether  to  S.  R.  600,  towards  and  in 
part  payment  of  the  first  of  the  five  discounted  Bills  drawn  by  the  Respondent,  in 
the  hands  of  the  Appellants  at  the  time  of  such  failure,  and  in  further  reduction  of  the 
liability  of  the  Respondent  tiiereon.  On  the  12th  of  August,  1833,  the  Appellanta 
■  commenced  an  action  of  assumpsit  on  the  plea  side  of  the  Supreme  Court  against 
the  Respondent,  for  the  purpose  of  recovering  the  balance  due  on  the  five  Bills  drawn 
by  him  and  discounted  by  the  Bank  as  above  stated. 

In  consequence  of  these  proceedings,  the  Respondent,  on  the  8th  of  November, 
1834,  filed  a  Bill  in  the  Equity  side  of  the  Supreme  Court  against  the  Appellants, 
their  Secretary,  and  the  Assignees  of  Fergusson  and  Co.  The  Bill  set  forth  the  cir- 
cumstances above  stated,  and  insisted  that  the  terms  on  which  the  Respondent  con- 
sented to  become  the  drawer  of  the  Bills  in  question  were  well  known  to  the  Appel- 
lants ;  the  Complainant  also  insisted  that  the  Appellants  were  bound  to  proceed  in 
the  first  instance  against  the  Assignees  of  the  Insolvent  Estate;  that  the  several 
collateral  securities  held  by  the  Bank  were  liable  as  well  for  the  debts  due  from  the 
firm  previous  to  their  deposit,  as  for  those  incurred  at  the  time;  and  that  the  Appel- 
lants, by  permitting  the  redemption  of  the  same  after  the  notice  served  on  them  on 
behalf  of  the  Respondent,  and  without  his  assent,  had  relieved  him  from  all  liability 
in  respect  of  the  several  Bills  of  Exchange,  or  at  least  to  the  extent  [27]  of  any  surplus 
value  thereof,  beyond  the  amount  for  which  the  same  were  specifically  pledged  and 
deposited,  and  prayed  that  the  Appellants  and  the  Assignees,  and  all  persons  claiming 
under  them,  might  be  perpetually  restrained  from  taking  any  further  proceedings 
against  the  Respondent  to  enforce  payment  of  the  said  five  Bills  whereon  such  action 
had  been  brought. 

The  Appellants  by  their  answer  admitted  the  fact  of  the  transactions  set  forth 
in  the  Bill,  and  stated  the  several  Bills  drawn  by  the  Respondent  to  have  been  suc- 
cessively indorsed  to  and  discounted  by  the  Appellants  in  the  ordinary  course  of  their 
business,  and  denied  that  the  same  had  been  drawn  or  recovered  by  the  Respondent 
on  any  such  assurance  or  representation  of  the  firm  of  Fergusson  and  Co.,  or  of  the 
Appellants,  as  alleged  by  him,  or  upon  the  faith  and  credit  of  the  several  deposits 
and  pledges  of  copper  and  indigo,  which  they  insisted  were  only  liable  for  the  sums 
for  which  they  had  been  respectively  deposited,  and  for  which  they  had  been  re- 
deemed by  the  Assignees :  and  they  denied  the  several  grounds  of  equitable  relief 
claimed  by  the  Respondent,  and  insisted  on  their  right  to  proceed  with  their  action 
at  law  for  the  recovery  of  the  balance  due  on  the  several  Promissory  notes. 

The  Assignees  also  put  in  their  answer,  in  which  they  admitted  the  facts  as 
generally  stated  by  the  Bill,  and  also  that,  subsequent  to  the  redemption  of  the 
copper,  they  had  sold  the  same  at  a  profit,  but  contended  that  the  rise  in  the  value 
thereof  was  accidental  and  unexpected,  and  that  at  the  time  of  redemption,  the  sum 
for  which  the  same  was  redeemed  was  the  full  value.  The  Defendant,  the  Secretary 
of  [28]  the  Bank  of  Bengal,  also  put  in  his  answer  to  the  Respondent's  Bill. 

The  cause  being  at  issue.  Witnesses  were  examined,  and  the  same  came  on  for 
hearing  on  the  13th  of  July,  1838,  before  Sir  Edward  Ryan,  Chief  Justice  of  the 
Supreme  Court,  and  Sir  Peter  Grant,  who  at  the  time  were  the  only  two  Judges  of 
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the  Court ;  when  it  was  ordered  (Mr.  Justice  Grant  dissenting)  that  the  Respondent's 
Bill  should  be  dismissed  with  costs. 

The  Respondent  being  dissatisfied  with  this  decree,  presented  his  petition  for, 
and  obtained,  a  re-hearing  of  the  cause  on  the  30th  of  November,  1838,  before  the 
Judges  by  whom  it  was  originally  heard,  and  Sir  Henry  William  Seton.  who  had 
been  appointed  one  of  the  Judges  of  the  Court  since  the  former  hearing. 

On  the  Slst  of  January,  1839,  the  Judges  gave  judgment,  when  Mr.  Justice  Seton 
was  of  opinion  that  the  injunction  prayed  for  should  be  perpetual,  in  which  Mr. 
Justice  Grant  concurred ;  but  the  Chief  Justice  adhered  to  his  former  opinion,  that 
the  Bill  should  be  dismissed  with  costs.  The  decree,  therefore,  was,  that  the  in- 
junction to  restrain  proceedings  at  law  should  be  made  perpetual,  each  party 
paying  his  own  costs,  except  the  Defendant,  the  Secretary  of  the  Bank,  whose  costs 
the  Respondent  was  directed  to  pay. 

From  thi.j  decree  the  Appellants  appealed  to  Her  Majesty  in  Council. 

Mr.  Griffith  Richards,  Q.C.,  and  Mr.  Greenwood,  for  the  Appellants,  The  Bank 
of  Bengal. — The  allegation  that  the  Bills  drawn  by  the  Respondent  were  mere  ac- 
commodation Bills,  and' were  drawn  upon  the  understanding  with  Fergusson  and  Co. 
that  [29]  the  Respondent  was  not  to  be  held  liable  for  their  amount,  is  unfounded  in 
fact,  and  unsupported  by  evidence.  The  averment  is  expressly  denied  by  the  Appel- 
lants' answer,  and  no  proof  is  tendered  by  the  Respondent  to  support  such  allegation. 
It  was  said  indeed  in  the  Court  below,  that  the  circumstance  of  Fergusson  himself 
being  a  Director  of  the  Bank,  and  a  registered  holder  of  Company's  Baper,  affected 
the  Appellants  with  notice  of  the  agreement  between  him  and  the  Respondent ;  but 
if  there  were  evidence  of  such  an  agreement,  it  could  not  aSect  the  Appellant,  since 
notice  to  one  of  the  members  of  a  corporation  in  his  private  character,  and  as  a 
partner  of  a  firm  not  members  of  the  corporation,  could  not  be  held  notice  to  the 
corporate  body,  who  must  necessarily  all  be  strangers  to  the  private  affairs  of  their 
individual  members.  Were  such  the  law,  there  would  be  no  limit  to  the  liabilities 
of  a  corporation. 

Again,  it  was  argued  in  the  Court  below,  that  the  Respondent  was  a  surety,  and 
on  the  ground  of  his  having  been  released  as  such  by  the  conduct  of  the  Appellants, 
the  judgment  on  the  re-hearing  proceeded.  But  in  what  did  his  suretyship  consist) 
He  is  the  original  Drawer  of  the  notes.  Now,  at  the  time  of  their  being  drawn,  no 
security  was  given  by  Fergusson  and  Co.  to  the  Appellants,  nor  were  any  securities 
ever  given  by  Fergusson  and  Co.  for  the  amount  of  the  Respondent's  Bills.  It  is 
aUeged  by  the  pleadings,  that  the  copper  and  indigo  deposited  by  Fergusson  and  Co. 
with  the  Appellants,  was  for  all  sums  due  from  the  former,  and  that  the  Appellants 
had  a  general  lien  on  the  same,  beyond  the  amount  for  which  the  deposits  were 
respectively  made.  But  the  terms  on  which  the  deposits  were  made  are  explicit; 
[30]  they  are  redeemable  for  the  several  amounts  specified  :  the  Assignees  had,  there- 
fore, a  right  to  redeem  the  same  on  pajrment  of  each  specific  sum  and  interest.  The 
Bank  of  Bengal  v.  Totmg  (1  Moore's  Ind.  App.  Cases,  87).  The  debt  contracted 
by  the  Bills  was  on  the  personal  security  of  the  Respondent,  and  the  nature  of  the 
contract  does  not  imply  that  he  ever  contemplated  being  held  merely  a  surety. 
Wright  v.  Svmpion  (6  Ves.  714-26).  There  was  no  dealing  with  the  original  Bills, 
or  those  renewed  in  their  place,  which  could  release  the  Respondent  as  the  Drawer : 
the  only  claim  for  such  release  is  founded  on  the  deposit  Bills ;  there  is  no  evidence 
of  the  agreement  stated  by  the  Respondent.  The  dishonour  of  the  original  Bills 
drawn  by  the  Respondent,  and  the  Demand  made  on  him  for  payment,  was  notice  to 
him,  that  the  Appellants  held  him  liable ;  he  was  also  cognizant  of  the  deposit  Bills, 
and  the  securities  pledged  therewith;  this  he  stated  himself.  Now,  in  order  to 
entitle  him  to  their  benefit,  he  ought  to  have  paid  the  debt  and  required  the  transfer 
of  them  to  himself ;  the  notice  given  on  his  behalf  was  not  to  part  with  the  deposits, 
but  they  were  pledged  for  specific  sums,  redeemable  on  their  liquidation,  and  if  the 
surety  desired  to  have  the  benefit  of  them,  he  ought  to  have  paid  the  principal  due 
on  them,  and  then  taken  an  assignment ;  that  is  the  only  ground  on  which  he  could 
claim  equitable  relief :  the  payment  of  the  debt,  or  the  placing  himself  in  the  situation 
of  the  principal  debtor ;  that  is  the  principle  of  all  the  decisions.  Law  v.  Eatt  India 
Company  (4  Ves.  824),  BovUbee  v.  Stiibba  (18  Ves.  20),  Mayhew  v.  Grickett  (2  Swan. 
185).     In  Wade  v.  Coope  (2  Sim.  155,  160),  the  [31]  Vice-Chancellor,  stating  the  law, 
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says,  "  The  doctrine  is,  that  where  a  man  becomes  surety  for  a  Debtor  for  the  pay- 
ment of  a  debt,  he  has,  if  he  pays  the  debt,  a  right  to  avail  himself  of  all  the  securities 
which  the  Creditor  has.  But  the  doctrine  never  applies  to  a  person  who  becomes 
surety  at  one  time,  and  a  security  is  given  to  the  same  creditor,  either  for  another 
debt,  or,  what  is  the  same,  for  a  distinct  portion  of  the  debt  for  which  the  first  security 
was  given ;  "  and  he  continues,  "  I  have  not  found  any  such  case :  on  the  contrary, 
all  the  notion  I  have  of  the  law  is,  that  the  doctrine  has  always  been  stinted  to  the 
particular  contingency  of  the  debt  being  one,  and  the  surety  being  given  for  the 
same  debt,  at  the  time  when  the  person  became  surety  for  it."  Browne  v.  Carr  (2 
Russ.  600),  Speam  v.  Hartley  (3  Esp.  81).  Without  payment  of  the  debt,  therefore, 
the  Respondent  had  no  right  to  the  deposits,  and  the  redemption  by  the  Assignees  for 
their  market  value  was  according  to  the  terms  upon  which  they  were  made,  and  in  no 
way  prejudicial  to  the  Respondent. 

The  Attorney-General  (Sir  F.  Pollock),  Mr.  Bethell,  Q.C.,  and  Mr.  T.  B.  May,  for 
the  Respondent. — That  the  Bills  originally  drawn  by  the  Respondent  were  accom- 
modation Bills,  there  can  be  no  doubt  They  were  accepted  by  Fergusson  and  Co.,  and 
the  renewed  Bills  were  in  all  respects  similar  to  those  drawn  in  the  first  instance.  It 
is  not  pretended  that  the  Respondent  ever  derived  any  benefit  from  them.  This 
circumstance  is  sufficient  evidence  of  the  agreement  that  he  should  be  held  harmless. 
The  Respondent  was  to  all  intents  and  purposes  a  surety.  What  then  is  [32]  the 
contract  made  with  his  principal,  by  the  deposit  Bills?  The  deposits  are  stated 
to  be  made  for  security  as  well  of  the  principal  sums  and  interest  thereby  secured, 
"  as  of  all  and  every  sum  or  sums  which  the  said  Bank  of  Bengal,  or  any  other  person 
or  persons,  on  account  of  the  said  Bank,  have  already  advanced  or  paid,  or  have 
engaged  to  advance  or  pay,  or  shall  at  any  time  hereafter  advance  or  pay  to  or  on 
our  account,  or  of  our  executors,"  etc.  That  this  contract  was  made  with  the  privity 
of  the  Respondent,  the  notice  served  by  him  on  the  Bank  of  Bengal  shows ;  but  not- 
withstanding such  notice  and  the  terms  of  the  contract,  the  Appellants  permit  the 
Assignees  to  obtain  possession  of  the  deposits  on  pa3mient  of  the  principal  and  interest 
due  upon  Fergusson  and  Co.'s  Bills,  thereby  giving  up  securities  pledged  for  all 
sums  which  the  Bank  had  already  advanced.  It  is  said  that  the  surety  is  only 
entitled  to  the  benefit  of  securities  deposited  by  the  principal  upon  payment  to  the 
creditor ;  but  the  authorities  cited  do  not  bear  out  that  position.  The  true  principle 
is,  that  the  creditor  is  a  trustee  for  the  surety,  not  merely  from  the  fact  of  payment, 
but  from  the  relation  that  subsists  between  them ;  and  consequently,  whether  the 
surety  has  paid  or  not,  the  creditor  can  do  no  act  to  his  prejudice.  This  is  the 
doctrine  established  in  Mayhew  v.  Grifkett  (2  Swan.  185),  and  the  authorities  there 
cited.  In  that  case  the  surety  sought  his  discharge  through  the  medium  of  the  same 
equity  as  is  contended  for  here ;  and  it  appears  from  what  fell  from  Lord  Eldon,  that, 
but  for  a  subsequent  promise,  he  would  have  been  held  discharged  both  at  Law  and 
in  Equity.  The  case  of  Browne  v.  Carr  (2  Russ.  600 ;  S.C.  7  Bingh.  508)  rested  on 
peculiar  circumstances :  the  surety  disputed  his  [33]  liability  at  law ;  he  had  been 
guilty  of  laches  in  not  availing  himself  of  his  legal  remedies,  and  there  were  other 
grounds  peculiar  to  the  nature  of  the  certificate,  which  took  the  case  out  of  the 
general  principle.  In  BouUbee  v.  SUibhs  (18  Ves.  20,  21),  cited  on  the  other  side,  Lord 
Eldon  expressly  lays  it  down,  that  the  Creditor  agreeing  with  the  principal  Debtor 
to  postpone  his  remedy,  the  effect  is,  that  in  equity  the  right  against  the  surety  is 
gone.  It  is  in  vain  to  say  the  indulgence  may  be  for  the  benefit  of  the  surety :  another 
person  has  no  right  to  judge  what  are  the  surety's  remedies ;  and  the  original 
implied  contract  being,  as  far  as  the  nature  of  the  original  security  will  admit, 
that  the  surety  paying  the  debt  shall  stand  in  the  place  of  the  Creditor.  No  payment 
here  by  the  Respondent  could  have  placed  him  in  the  situation  of  the  Creditor  ;  for 
the  deposits  were  redeemed,  not  at  a  price  ascertained  by  public  sale,  but  at  the  sum 
for  which  the  deposit  notes  were  drawn. 

Suppose,  however,  such  sum  to  have  been  the  market  value  of  the  copper  at  the 
time  of  such  transfer,  the  securities  were  for  advances  made  prior  to  as  well  as  the 
time  of  their  deposit;  the  Bank  of  Bengal  ought,  therefore,  at  least,  to  have  applied 
their  proceeds,  pari  patm,  to  the  discharge  of  the  Respondent's  Bills,  as  well  as  those 
of  Fergusson  and  Co. ;  they  did  so  with  respect  to  tiie  indigo  and  Company's  Paper, 
which  showed  they  were  cognizant  of  the  Respond^it's  equity.     It  is  upon  these 
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principles  that  the  Respondent  was  held  entitled  to  the  relief  he  sought  by  his  Bill 
in  the  Court  below,  and  we  submit  that  this  appeal  must  be  dismissed  with  costs. 

[34]  The  Right  Hon.  Dr.  Lu^hington  (July  28,  1842).— This  is  an  appeal  from  the 
Supreme  Court  of  Judicature  at  Fort  William,  and  was  brought  under  the  following 
circumstances :  — 

In  the  year  1832,  Radakissen  Mitter  drew  several  Bills  in  favour  of  Durponarain 
Gangooly  on  Messrs.  Fergusson  and  Co.,  Merchants  in  Calcutta,  who  accepted  the 
same.  Those  Bills  being  indorsed  by  Durponarain  Gangooly,  were  discounted  by 
the  Bank  of  Bengal,  and  the  value  was  paid  to  Fergusson  and  Co.  The  whole  amount 
for  which  those  Bills  were  originally  given  was  S.R.  450,000.  Those  Bills  were 
renewed,  from  time  to  time,  and  gave  a  sum  of  S.R.  50,000,  no  money  was  paid  in 
discharge  of  them. 

In  the  month  of  November,  1833,  Fergusson  and  Co.  failed.  At  that  time  the 
Bank  of  Bengal  held  five  renewed  Bills  for  S.R.  400,000,  which  became  due  and 
payable  in  December,  1833,  and  January,  1834. 

On  the  2nd  of  September,  1833,  the  Bank  advanced  to  Messrs.  Fergusson  and 
Co.  the  sum  of  S.R.  245,600,  on  a  deposit,  as  a  collateral  security,  of  10,000  maunds 
of  Chili  copper,  valued  at  S.R.  327,500.  The  terms  upon  which  this  copper  was 
deposited  will  require  to  be  more  particularly  noticed. 

On  the  6th  of  September,  1833;  a  further  advance  was  made  by  the  Bank  to 
Radakissen  Mitter  of  S.R.  73,700,  on  the  security  of  1100  slabs  of  copper,  valued 
at  S.R.  98,275.  This  copper  was  deposited  as  a  security  upon  precisely  the  same 
terms,  with  respect  to  Radakissen  Mitter,  as  the  copper  deposited  on  the  2nd  of 
September  was  with  respect  to  Fergusson  cmd  Co.,  and  the  advance  was  for  the 
benefit  of  Fergusson  and  Co. 

On  the  28th  of  September,  1833,  a  further  advance  of  S.R.  35,400  was  made 
to  Messrs.  Fergusson  and  Co.  [35]  by  the  Bank,  on  the  deposit  of  568  slabs  of  copper, 
valued  at  S.R.  47,200,  and  such  deposit  was  made  in  the  same  terms  as  that  on  the 
2nd  of  September. 

On  the  26th  of  November,  1833,  Messrs.  Fergusson  presented  their  petition  to  the 
Court  for  the  Relief  of  Insolvent  Debtors,  and  Assignees  were  appointed  of  their  estate 
and  effects.  The  first  of  the  Bills  drawn  by  Radakissen  Mitter  became  due  on  the 
10th  of  December,  1833,  and  was  presented  to  him  for  payment. 

On  the  27th  of  December,  1823,  Radakissen  Mitter  caused  a  notice  to  be  served 
on  the  Bank  to  the  following  purport,  that  if  the  Bank  should  part  with  or  pay  over 
to  the  Assignees  of  Fergusson  and  Co.  any  securities  or  proceeds  of  securities  held 
by  the  Bank  for  loans  made  to  Fergusson  and  Co.  on  the  Bills  of  Exchange  drawn  by 
Radakissen  Mitter,  the  Bank  would  be  held  responsible,  as  Radakissen  Mitter  had 
derived  no  benefit  from  the  Bills,  and  had  become  a  party  to  them  on  the  express 
understanding  that  the  securities  were  ample,  and  should  be  applied  in  the  first 
instance  to  the  liquidation  of  the  Bills. 

On  the  12th  of  February,  1834,  the  Bank,  upon  the  application  of  the  Assignees, 
delivered  up  the  three  parcels  of  copper  so  deposited  with  them,  upon  payment 
I^  the  Assignees  of  S.R.  366,109,  being  the  amount  of  the  principal  and  interest  of 
the  three  sums  advanced  upon  the  security  of  the  copper. 

On  the  12th  of  August,  1834,  the  Bank  brought  their  action  against  the  Respon- 
dent, as  Drawer  of  the  five  Bills,  for  the  balance  due  to  the  Bank,  viz.,  the  amount 
of  the  Bills,  less  the  dividends  on  a  share  in  the  said  Bank,  which  had  been  held  by 
Fergusson  on  behalf  of  his  partnership,  and  less  also  S.R.  99,552  la.  2p.,  received  on 
account  of  an  order  [36]  addressed  in  September,  1833,  to  the  Government  Loan 
Committee  by  Messrs.  Fergusson,  and  accepted  by  such  Committee.  This  order 
required  the  Loan  Committee  to  pay  to  the  Bank  of  Bengal  S.R.  130,000  from 
proceeds  of  indigo  pledged  to  the  Committee ;  and  the  Bank  were  to  hold  this  money 
as  a  security  for  the  five  Bills,  and  also  for  a  Bill  drawn  by  Mr.  Colville,  accepted 
by  Messrs.  Fergusson,  and  discounted  by  the  Bank. 

In  November,  1834,  the  Respondent  filed  his  Bill  on  the  Equity  side  of  the  Supreme 
Court  against  the  Bank  and  the  Assignees  of  Fergusson  and  Co.,  and  prayed  a 
perpetual  Injunction  against  any  further  proceedings  at  law  to  enforce  payment  of 
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the  said  five  Bills.     An  Injunction  till  further  order  was  obtained  on  the  9th  of 
February,  1835. 

The  Defendants  to  the  Bill  having  appeared,  and  the  cause  gone  through  the 
ordinary  stages,  it  was  heard  on  the  13th  of  July,  1838,  before  the  Chief  Justice  and 
one  of  the  Puisne  Judges,  there  not  being  any  other  at  that  time  in  Calcutta.  The 
Court  was  divided  in  opinion,  and  in  such  case  the  opinion  of  the  Chief  Justice 
being  entitled  to  prevail,  a  decree  on  the  13th  of  August  was  made  conformable 
to  his  opinion,  and  the  Bill  was  dismissed  with  costs  as  against  the  Bank  of  BengaL 

A  petition  for  rehearing  having  been  presented,  the  cause  was  reheard  on  the 
30th  of  November  before  the  Chief  Justice,  Sir  John  Peter  Grant  and  Sir  Henry 
W.  Seton,  who,  in  the  interval,  had  arrived  in  Bengal,  and  taken  his  seat. 

By  the  decree  on  the  hearing,  dated  the  31st  of  January,  1839,  the  decree  of 
the  1st  of  August  was  reversed,  and  the  Injunction  made  perpetual;  and  [37]  the 
Bank  was  left  to  pay  its  own  costs.  From  this  decree  the  Chief  Justice  dissented, 
and  the  Bank  of  Bengal  brought  the  present  appeal. 

In  these  proceedings  there  are  very  many  other  circumstances  set  forth;  but  as 
their  Lordships  are  of  opinion  that  their  decision  must  be  chiefly  governed  by  the 
view  they  take  of  one  question,  this  short  summary  may  suffice  to  bring  out  so  much 
of  the  case  as  they  deem  necessary. 

It  is  perfectly  clear  that  the  Respondent,  by  drawing  these  Bills  of  Exchange, 
undertook,  if  the  acceptors  failed  to  pay,  to  mike  payment  himself.  Of  the  aver- 
ment contained  in  the  Bill,  that  the  Respondent,  by  an  understanding  with  the 
Bank,  was  to  be  relieved  from  all  responsibility  on  account  of  his  being  the  Drawer 
of  the  Bills,  there  is  no  proof  whatever ;  and,  therefore,  any  inference  arising  from 
such  fact,  if  true,  must  be  wholly  dismissed  from  the  case.  At  the  time  the  Bills 
were  originally  drawn,  it  does  not  appear  that  the  Bank  held  any  security  from 
Messrs.  Fergusson,  and,  therefore,  the  engagement  entered  into  by  the  Respondent 
to  pay  the  amount  of  the  Bills,  if  the  acceptors  did  not,  was  wholly  unconnected  with 
any  question  of  security.  At  a  period,  however,  long  subsequent  to  the  drawing 
the  first  Bills,  the  Bank  did  take  certain  securities ;  and  it  is  on  account 
of  the  manner  in  which  the  Bank  dealt  with  those  securities  that  the  Respondent 
claims  to  be  relieved  from  his  liability  to  pay  those  Bills. 

It  will  be  necessary  presently  to  advert  to  the  terms  of  the  documents  whereby 
those  securities  were  acquired,  and  afterwards  the  mode  in  which  the  Bank  dealt 
with  them. 

It  is  unnecessary  to  consider  how  far  the  Re8pon-[38]-dent  obtained  a  right  to 
the  securities  subsequently  acquired, — securities  neitiier  given  nor  agreed  to  be 
given  till  a  long  time  after  the  first  Bills  became  due, — and  whether  he  could 
acquire  such  securities  without  paying  the  debt  This  may  or  it  may  not  be,  as  far 
as  the  present  question  is  concerned,  because,  assuming  the  affirmative  of  the  pro- 
position, the  securities  were,  we  think,  justly  dealt  with. 

Supposing  the  Respondent  to  have  acquired  a  right  to  the  benefit  of  the  security, 
what  was  the  extent  of  that  right?  We  apprehend  that  the  Respondent  could  in  any 
view  only  take  a  right  to  the  benefit  of  the  security  subject  to  the  power  which  the 
Creditor  by  the  terms  of  the  security  was  entitled  to  exercise.  And  this  condition 
is  no  injustice  to  the  surety,  for  whatever  be  the  quanUvm  of  benefit  he  derives  from 
the  security,  it  is  a  benefit  beyond  that  which  he  stipulated  for  when  h©  originally 
became  surety. 

This  security  is  given  by  a  document  to  the  following  effect,  in  the  form  of  a 
Promissory  Note  signed  by  Fergusson  and  Co.,  dated  2nd  of  September,  1833.  That 
firm,  three  months  after  date,  promise  to  pay  the  Bank  of  Bengal  S.R.  245,600,  with 
interest  as  stated ;  and  the  document  states,  that  they  have  deposited  in  the  Bank, 
as  a  collateral  security.  Chili  copper  valued  at  S.R.  327,500;  "  and  in  default  of 
payment  at  the  period  above  mentioned,  we,  Fergusson  and  Co.,  hereby  authorize 
the  Treasurer  of  the  Bank  for  the  time  being,  absolutely  to  sell  and  dispose  of  the  said 
Chili  copper,  for  the  reimbursement  to  the  said  Bank,  as  well  of  the  said  principal 
and  interest  at  the  rate  aforesaid,  as  of  all  and  every  such  other  sum  or  sums  of 
money,  together  with  interest,  as  aforesaid,  on  or  [39]  after  the  expiration  of  the 
said  period,  by  public  or  private  sale." 

There  were  two  other  parcels  of  copper  deposited  in  September  by  documents 
similar  in  effect. 
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There  is  no  apparent  difficulty  in  the  construction  of  this  instrument;  it  is 
simpty  an  obligation  to  repay  a  certain  sum  then  advanced  by  the  Bank,  and  the 
deposit  of  a  certain  quantity  of  copper  to  secure  the  payment  of  that  debt  and  all 
other  sums  of  money  which  might  be  then  due,  or  might  be  advanced  in  the  intervaL 
The  instrument  did  not  direct  that  the  copper  or  the  proceeds  thereof  should  be 
applied  preferentially  in  pa3rment  of  any  particular  debt 

Such  being  the  instrument  by  which  the  security  was  given,  the  next  consideration 
is,  how  did  the  Bank  of  Bengal  deal  with  the  security? 

On  the  26th  of  November,  1833,  Fergusson  and  Co.  became  Insolvent,  and  the 
Bills  drawn  by  the  Respondent  became  due  in  December  and  January  following. 
On  the  27th  of  December,  1833,  the  Respondent  gave  notice  to  the  Bank  to  retain 
the  securities,  claiming  a  right  to  have  them  first  applied  in  payment  of  the  Bills. 
The  Bank  retained  the  copper  till  the  12th  of  February,  1834,  when  they  delivered 
it  over  to  the  Assignees  of  Fergusson  and  Co.,  on  the  payment  of  S.R.  366,000,  which 
was  the  amount,  with  interest,  of  the  special  loans  made  by  the  Bank  at  the  times  of 
receiving  the  three  parcels  of  copper. 

The  Respondent  says  that  this  copper  was  not  sold,  but  was  redeemed  contrary 
to  the  terms  of  the  instrument,  and  tjiat  too  at  less  than  its  real  value;  and  that, 
therefore,  the  security  to  which  he  has  a  claim  has  been  diminished  in  value,  and  that 
the  conduct  of  the  Creditor  has  relieved  him  from  his  obligation  as  surety. 

[40]  We  are  of  opinion,  that  returning  the  copper  to  the  Assignee  on  payment 
of  its  full  value  (assuming  that  fact  for  the  present)  is  a  disposition  of  it  fairly 
wiUtin  the  terms  of  the  instrument,  which  gives  to  the  Bank  the  right  to  sell  or 
dispose  of  the  copper  by  public  or  private  sale.  Such  a  disposition  of  the  copper 
is  a  sale  of  it  in  all  essential  particulars.  The  Assignees  are  purchasers  for  a  full 
consideration,  and  the  Respondent,  by  this  mode  of  dealing  with  the  copper,  does 
not  suffer  the  slighest  injury,  nor  are  any  of  his  rights  infringed. 

That  the  copper  was  sold  for  less  than  its  value,  there  is  no  evidence  whatever. 
The  answer  of  the  Bank  was  read,  which  distinctly  states  the  contrary ;  nor  is  there 
any  probability  of  the  security  being  so  sacrificed,  for  it  was  clearly  the  interest  of 
the  Bank  to  obtain  the  full  value  of  it.  It  is  true,  indeed,  that  the  copper  was  after- 
wards sold  by  the  Assignees  for  a  larger  amount ;  but  such  sales  took  place  at  distant 
periods,  and  when  the  market  had  altered.  On  this  ground  we  are  of  opinion 
that  the  Respondent  is  not  entitled  to  relief. 

It  has,  however,  been  farther  contended,  that  the  Bank,  having  received  the  value 
of  the  copper,  was  bound  to  have  applied  it  pari  passu  towards  the  liquidation  of  aU 
the  debts  due  from  Fergusson  and  Co.  to  the  Bank,  including  the  five  Bills.  But  we 
think  that  the  instrument  creating  the  security,  not  directing  it  to  be  applied  pre- 
ferentially in  payment  of  any  debt,  nor  pari  passu  in  payment  of  all  debts,  and  the 
Assignees  of  Fergusson  and  Co.  not  requiring  it  to  be  appropriated  in  liquidation 
of  any  demand,  the  Bank  had  a  perfect  right  to  apply  it  towards  the  payment  of  the 
special  loans.  We  think  so  upon  the  ordinary  principle  which  entitles  a  Creditor, 
in  the  absence  of  any  [41]  direction  from  the  Debtor  paying,  to  apply  the  monies 
he  receives  to  whichever  of  several  debts  arising  he  pleases.  But  it  may  be  well 
to  consider  what  would  be  the  result  if  the  proposition  of  the  Respondent  was  true : 
it  would  be  this,  that  the  Respondent  would  be  relieved  pro  tanto  by  the  pari  passu 
application  of  the  produce  of  this  security  acquired  after  he  became  surety;  and  in 
the  same  proportion  the  Bank  would  be  left  without  security  for  payment  of  a  loan 
advanced  by  them  long  after  the  Bills  were  discounted,  and  on  the  faith  of  this  very 
security.  The  Bank  would  to  this  extent  be  deprived,  as  to  the  Bills,  of  the  benefit 
of  the  security  they  originally  possessed.  It  is  difficult  to  find  any  principle  of  Law 
or  Equity  which  could  support  a  proposition  fraught  with  such  consequences. 

With  respect  to  the  share  which  Fergusson  himself  held  in  the  Bank,  the  dividends 
were  applied  in  liquidation  of  these  Bills — the  share  became  the  property  of  the 
Assignees.  We  see  no  reason  to  conclude  that  it  was  illegally  dealt  with,  to  the 
prejudice  of  the  Respondent. 

Their  Lordships,  therefore,  are  of  opinion  that  ^e  decree  appealed  from  must 
be  reversed,  and  the  Bill  dismissed,  but  without  costs;  thus  leaving  each  party  to 
pay  their  own  costs. 

It  is  right  that  I  should  add,  that  upon  the  present  occasion.  His  Honour  the 
Vice-Chancellor  entertains  some  doubt  with  respect  to  this  judgment,  and  thinks 
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that  it  would  perhaps  be  more  expedient  that  further  inquiry  should  be  instituted 
into  the  circumstances. 
Decree  reversed. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  0.  Appropriation  of  Sbodritibs.  S.C.  i 
'Moo.  P.O.  140.  As  to  expression  of  existence  of  unanimity  or  divergence  of 
opinion  among  members  of  Judicial  Committee  (3  Moo.  Ind.  App.  41)  see  O.  in 
C.  of  Feb.  4,  1878,  and  authorities  collected  in  Phillimore,  Eccl.  Law,  2nd  Ed.  p. 
975.] 


[42]  MAHARAJAH  MITTERJEET  SING,  for  himself,  and  as  Guardian  of  RAJAH 
MOOD  NARAIN  SING,  MEER  ABD-OOLLAH,  and  LALA  BUNWAREE  LAL, 
—Appellants;  THE  HEIRS  OF  THE  LATE  RANEE,  Widow  of  RAJA  JUS- 
WUNT  SING,— Respondents  *  [Dec.  7,  11,  17,  1841]. 

On  appeal  from  the  Sudder  Dewanny  Adaxdut  of  Bengal. 

A  talook  consisting  of  210  villages,  but  classed  under  the  Decennial  settlement,  for 
iiscal  purposes,  as  74  villages,  and  assessed  at  74  separate  sudder  jummas, 
was  sold  by  public  auction  by  the  Collector,  in  one  lot,  for  arrears  of  Govern- 
ment revenue,  at  a  sum  greatly  disproportionate  to  its  value.  The  sale  was 
made  by  order  of  the  Board  of  Revenue,  but  it  did  not  appear  that  the  Collector 
had  informed  the  Board  that  the  talook  consisted  of  74  villages,  or  that  the 
Board  had  authorized  the  sale  in  one  specific  lot  The  Board  subsequently 
confirmed  Uie  sale.  The  surplus  of  the  purchase-money,  after  satisfying  the 
Gtovernment  arrears,  was  received  and  appropriated  by  the  Malguzar.  On  a 
suit  by  the  Malguzar  against  the  pui-chasers,  to  annul  the  sale,  it  was  held  by 
the  Judicial  Committee,  affirming  the  decree  of  the  Court  below:  — 

I.  That  the  act  of  the  Collector  in  putting  up  for  sale  and  consolidating  the 

74  villages  as  one  lot,  without  the  express  authority  of  the  Board  of  Revenue 
for  the  sale  of  such  specific  lot,  was  contrary  to  the  Regulations,  and  illegal, 
and  was  not  cured  l^  the  general  authority  given  previous  to  the  sale,  or  by 
the  subsequent  confirmation  thereof  by  the  Board  [3  Moo.  Ind.  App.  97]. 

II.  That  the  sale  being  unauthorized,  no  implied  adoption  by  the  subsequent  ap-  - 
propriation  of  the  purchase-money  could  bar  the  Malguzar  from  reclaiming 
the  estate,  on  the  restoration  of  the  purchase  money  [3  Moo.  Ind.  App.  97], 

III.  That  the  retrospective  operations  of  Reg.  XL  1822  did  not  apply  to  a  sale  so 
circumstanced  as  this ;  it  being  provided  by  clause  3,  of  sec,  6,  that  in  order  to 
prevent  the  sale  being  annulled,  the  Board  of  Revenue  shall  have  actually 
given  authority  to  proceed  to  the  sale  of  the  specific  lot  [3  Moo.  Ind.  App.  96]. 

But  the  Courts  in  India  having  proceeded  on  the  footing  that  the  purchaser  had 
been  repaid,  during  the  time  he  was  in  possession,  by  the  perception  of  the 
rents  and  profits  of  the  zemindary,  did  not  direct  the  Malguzar  to  refund  the 
purchase-money,  or  call  for  an  account  of  the  mesne  profits.  Such  part  of  the 
decree  of  the  Court  below  reversed,  and  an  account  directed  to  be  taken  in 
India  of  the  rents  and  profits  received  by  the  purchaser,  giving  credit  for 
permanent  improvements  on  the  estate ;  and  as  the  purchasers  were  not 
responsible  for  the  illegality  of  the  sale,  so  much  of  the  decree  of  both  Courts 
below,  as  condemned  them  in  costs,  reversed,  and  both  parties  ordered  to  pay 
their  own  costs  in  the  Courts  in  India  and  in  this  Country. 

This  was  an  appeal  from  a  decree  of  the  Sudder  Dewanny  Adawlut  of  Bengal,  of 
the  29th  of  May,  1832,  affirming  a  previous  decision  of  the  Provincial  [43]  Court  of 

*  Present: — Members  of  the  Judicial  Committee, — The  Lord  President,  Lord 
Brougham,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors : — Assessors, — The  Right  Hon.  Sir  E.  Hyde  East,  and  The  Right 
Hon.  Sir  A.  Johnston. 
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Patna,  of  the  19th  of  November,  1825,  whereby  the  sale  of  the  talook  Belkhuruh,  in 
the  Pergunnah  Urol,  was  annulled ;  and  the  Appellants,  who  were  the  purchasers,  or 
had  become  co-sharers  in  the  talook,  were  decreed  to  deliver  up  possession  to  the 
Respondents. 

The  sale  was  made  by  order  of  the  Board  of  Revenue,  to  satisfy  arrears  of  revenue 
due  to  the  Government  from  the  late  Ranee,  the  Widow  of  Rajah  Juswunt  Sing,  de- 
ceased, the  former  proprietor  and  Zemindar. 

The  talook  Belkhuruh  consisted  of  85  original  (aslee)  villages,  and  125  hamlets 
or  dependencies  (dakhilee),  amounting  together  to  210  villages  and  hamlets,  each  of 
these  being  rated  in  the  Collector's  books  at  a  separate  jumma,  or  revenue,  to  the 
amount  in  the  whole  of  S.  R.  24,748.  11a.  lOg. 

At  the  Decennial  settlement  in  1197  Fusly  (1789-90  a.d.),  the  amount  of  revenue 
payable  to  Government  by  Rajah  Juswunt  Sing,  in  respect  of  the  villages  and  hamlets 
comprised  in  the  above  talook  (which  was  for  fiscal  purposes  subdivided  into  76 
territorial  divisions),  at  separate  jummas,  amounted  in  the  whole  to  S.  R. 
25,134.  4a.  5g.  Accordingly,  Juswunt  Sing,  with  a  view  to  the  Decennial  settlement, 
presented  76  Bepa-[44]-rate  durkhasts,  or  petitions,  with  a  statement  of  the  jumma 
and  lands  separately  comprising  the  above  villages  and  hamlets.  According  to  these 
petitions,  the  jtunma  and  area  of  the  villages  and  dependencies  were  entered  in  the 
Book  of  settlement  of  the  Collector  for  the  years  1197,  1198,  1199,  Fusly,  the  jumma 
of  each  village  being  separately  fixed  and  entered  in  the  Book  of  settlement. 

Two  of  these  separate  divisions,  assessed  at  S.  R.  385.  98.,  were  transferred  by 
Rajah  Juswunt  Sing,  during  his  lifetime,  leaving  74  divisions  at  an  annual  jumma 
of  S.  R.  24,748.  11a.  lOg. 

In  the  year  1800  or  1801,  the  Collector  of  Bahar  suggested  to  Government,  with  a 
view  to  the  more  convenient  and  certain  realization  of  the  revenue,  that  in  lieu  of 
taking  several  kabooliats,  or  agreements,  for  the  payment  of  revenue,  from  one 
Zemindar,  in  respect  of  the  several  portions  of  land  comprising  his  zemindary,  one 
geaeral  kabooliat  only  should  be  taken  from  each  Zemindar  for  all  the  land  in  respect 
of  which  he  was  assessed  to  Government.  The  suggestion  was  approved  by  the 
Government,  and  the  Collector  was  directed  to  carry  the  plan  into  effect. 

Accordingly,  perwannahs  (warranto  or  orders)  were  immediately  issued  from  the 
Collector's  oflSce  in  Zillah  Bahar,  notifying  the  intention  of  Giovernment  to  the  several 
Zemindars,  and,  amongst  others,  to  Rajah  Juswunt  Sing. 

Before  the  perwannali  of  the  Collector  could  be  acted  upon  by  the  Rajah,  he  died  ; 
leaving  the  Ranee  his  Widow,  who  succeeded  to  his  estate,  and  entered  into  possession 
of  his  Zemindary. 

On  the  6th  of  March,  1801,  the  Ranee  entered  into  an  agre^nent  with  the  Govern- 
ment to  pay  the  maIgu-[46]-zary  jumma  (assessed  revenue)  of  the  aforesaid  Per- 
gunnahs,  and  at  the  same  time  appointed  Baboo  Puhulwan  Sing  her  agent,  author- 
izing him  to  receive  the  collections,  and  to  pay  the  Government  dues,  and  generally 
to  conduct  and  carry  on  the  business  relating  thereto. 

On  tJie  23rd  of  June,  1801,  the  Board  of  Revenue  addressed  a  Letter  to  the 
Collector  of  Bahar,  approving  of  his  issuing  a  publication  notifying  that  the  several 
adjoining  villages  composing  a  zemindary,  were  to  be  considered  as  one  joint  estate ; 
and  accordingly  a  notification  to  that  effect  was  issued  on  the  9th  of  July,  1801 ;  in 
pursuance  of  which  Puhulwan  Sing  executed  on  behalf  of  the  Ranee  an  agreement 
with  Government,  dated  the  24th  of  October,  1801,  whereby  he  agreed  to  pay  the 
annual  sum  of  Rs.  41,451.  4a.,  the  jumma  khiraj,  or  assessment  of  the  villages  of  the 
Pergunnahs  of  Urol  (comprising  the  talook  of  Belkhuruh),  and  Mussoora  (comprising 
the  talook  of  Ikhtiyarpoor  Chuk  Nundam),  Shahpoor  Mittur,  Sanda  and  Goh  (ex- 
cluding certain  charity  lands),  therein  mentioned  (that  being  the  annual  jumma  fixed 
at  the  Decennial  settlement,  and  which  had  been  confirmed),  from  the  beginning  of 
Fusly  year  1207  (a.d.  1799-1800),  as  the  yearly  jumma  for  the  villages  of  the  Per- 
gunn^  To  this  document  was  appended  a  list  of  the  villages  in  each  Pergunnah, 
amounting  in  the  whole  to  147,  with  their  separate  assessment. 

In  the  Fusly  year  1222  (1814-15),  in  consequente,  as  was  alleged,  of  the  want  of 
rain,  the  crops  entirely  failed.  The  Ranee,  therefore,  on  the  14th  January,  1815, 
presented  a  petition  to  the  Government,  setting  forth  these  facts,  and  stating  her 
inability  to  meet  the  [46]  Government  claims,  and  praying  for  delay  in  payment  of 
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one-half  of  the  jumma  for  three  years  without  interest.  On  the  2nd  of  March,  1815, 
the  Ranee  presented  a  second  petition  to  the  like  effect,  but  no  orders  were  passed. 
Notwithstanding  that  these  petitions  were  still  unanswered,  the  Collector  of  Bahar 
caused  an  advertisement  to  be  published,  dated  the  2nd  of  May,  which  was  in  the 
following  form: — 

"  As  the  villages  of  the  Pergunnahs  of  Zillah  Bahar  will  be  sold  at  Bankipoor,  at 
the  Sudder  cutcherry  (o£Glce  of  the  Collector)  of  Zillah  Bahar,  by  auction,  according 
to  the  annexed  statement,  for  the  balances  due  to  Government,  to  the  end  of  the  kist 
of  Phagoon,  1222  Fusly,  by  the  orders  of  the  Board  of  Revenue,  dated  the 

1815,  on  the  5th  of  June,  1815,  agreeing  with  the  13th  of  Jeyt,  1222  Fusly, 
on  Monday;  and  after  which,  on  other  dates,  until  all  the  villages  included  in  the 
advertisement  be  sold, — notice  is  hereby  given,  that  whoever  may  wish  to  purchase 
the  villages  in  the  annexed  statement,  do  attend  at  the  date  and  day  appointed  at 
the  said  cutcherry,  and  purchase.  The  conditions  of  the  sale  aie,  that  fifteen  per 
cent,  of  the  purchase-money  be  deposited  immediately  as  earnest,  and  the  balance  be 
paid  into  the  Treasury  in  eight  days ;  and  if  the  purchaser  do  not  pay  the  balance  of 
the  price  in  the  said  time,  he  shall  forfeit  the  said  deposit,  and  the  villages  purchased 
will  be  re-sold ;  and  if  any  loss  accrue  by  the  re-sale,  the  first  purchaser  shall  pay  it ; 
and  if  any  gain,  it  shall  go  to  the  former  Malguzar  (the  person  paying  the  land 
revenue  to  Glovernment,  whether  the  owner,  cultivator,  or  Ziemindar). 

[47]  "  Name  of  mahal — Belkhuruh. 

"  Name  of  Malguzar — The  Ranee  of  the  late  Rajah  Juswunt  Sing. 

'■  Sudder  jumma — 24,748  rupees,  11^  anas. 

"  Name  of  Pergunnah — Urol. 

■'  Villages  to  be  sold — Belkhuruh,  etc.,  seventy-four  villages. 

"  Balance  of  Government — 12,742  rupees,  10  anas,  5  gundaR." 

It  appeared  that  the  above  balance,  or  that  part  of  the  above  balance  which 
remained  due  at  the  time  of  sale,  was  due  in  respect  of  the  talook  Ikhtiyarpoor  Chuk 
Nundam,  situate  in  the  Pergunnah  of  Mussoora,  and  not  for  any  of  the  villages  in 
Belkhuruh,  in  the  Pergunnah  Urol. 

On  the  day  appointed  for  the  sale,  the  same  was  postponed ;  and,  on  the  6th  of 
June,  a  second  advertisement  was  issued,  in  the  following  form: — 

"  Formerly  advertisements  of  the  2nd  of  May,  1815,  were  published,  that  the 
villages  of  the  Pergunnahs  of  Zillah  Bahar,  mentioned  in  the  said  advertisements, 
would  be  sold  on  Monday,  the  5th  of  June,  1816,  agreeing  with  the  13th  of  Jeyt,  1222 
Fusly,  for  the  arrears  of  the  malguzary  due  to  Government,  but  that  the  sale  would 
be  suspended  from  that  date  to  21st  of  June,  1815,  according  to  the  orders  of  the 
Board  of  Revenue-;  and  that  on  Thursday,  the  22nd  June,  1815,  agreeing  with  the 
1st  of  Asarh,  1222  Fusly,  the  sale  of  the  villages,  mentioned  in  the  said  advertise- 
ments, would  take  place  at  Bankipoor  upon  the  conditions  stated  in  them, — notice 
is,  therefore,  given,  that  purchasers  attend  on  the  22nd  of  June  of  the  said  year  at 
Sud4er  cutcherry  at  Bakipoor,  and,  [48]  if  the  sale  of  the  villages  take  place  for 
arrears,  that  they  purchase  on  the  conditions  stated  in  the  former  advertisements." 

Neither  the  names  of  the  villages,  the  extent  of  the  lands,  the  amount  of  arrears, 
or  the  name-of  the  Malguzar,  as  required  by  Reg.  XYIII.  1814  (rescinded  by  cl.  1,  sec. 
2,  Reg.  XI.  1832),  were  stated  in  this  advertisement ;  nor  was  it  published  at  any  of 
the  villages  advertised  for  sale;  nor  was  any  notice  thereof  or  any  copy  given  to  or 
served  upon  the  Ranee ;  but  it  was  forwarded  and  suspended  in  the  Courts  at  Patna, 
in  the  Zillah  Court  of  Bahar,  and  in  the  Zillah  Court  of  Ramgar :  and  the  Ranee  was 
alleged  to  have  had  notice  thereof  through  one  Chuman  Lai,  her  agent,  who  was 
present  at  the  Cutcherry  (or  office  of  the  Collector)  on  the  day  in  question. 

On  the  day  this  second  advertisement  was  issued,  the  Ranee  paid  into  the 
Collector's  office  the  sum  of  Rs.  6297.  4a.,  on  account  of  the  arrears ;  and,  on  the  19th 
of  the  same  month,  the  further  sum  of  Rs.  3673,  amounting  together  to  the  sum  of 
Rs.  10,026,  4a.,  leaving  a  balance  only  of  Rs.  2716.  6a.  5g.  due  on  account  of  the 
arrears  mentioned  in  the  original  advertisement  of  the  2nd  of  March,  1815. 

Notwithstanding  these  circumstances,  the  Collector  proceeded,  on  the  22nd  of 
June,  to  the  sale  of  the  whole  of  the  property  advertised,  and  inserted  a  rubakary  (or 
registry)  of  the  sale  in  the  records  of  his  office,  to  the  following  effect :   "  The  talook 
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of  Belkhuruh,  pergunnah  of  Urol,  at  the  sudder  jumma  malguzary  of  twenty-four 
thousands  seven  hundred  and  forty-eight  rupees,  eleven  anas  and  a  half,  has  been 
sold  for  the  arrears  of  malguzary  due  to  Government.  Hurdial  Sing,  the  Agent  [49] 
of  Maha-rajah  Mitterjeet  Sing,  Bahadoor,  bought  it  for  one  lac  and  ten  thousand 
rupees." 

It  appeared  from  the  evidence  in  the  cause,  that  the  sale  was  taken  out  of  its 
turn,  and  that,  at  the  time  of  the  sale,  the  talook  was  worth  nine  or  ten  lacs  of  rupees. 

On  the  26th  of  June,  the  Ranee  presented  a  petition  to  the  Judge  of  Zillah  Bahar, 
complaining  of  the  irregularity  of  the  sale,  and  praying  that  the  same  might  be 
annulled.  She  also  presented  another  petition  to  the  acting  Collector,  alleging 
collusion  by  Maha-rajah  Mitterjeet  Sing,  and  other  persons,  and  requesting,  among 
other  things,  that  these  petitions  might  be  transmitted  to  the  Board  of  Revenue, 
with  the  statement  of  the  sale. 

On  the  29th  of  June,  1815,  the  Maha-rajah,  the  only  person  who,  at  the  time  of 
sale,  was  declared  to  be  the  Purchaser,  presented  the  following  petition  to  the  Collector 
of  Bahar : — 

"  The  whole  of  the  talook  of  Belkuruh,  Pergunna  Urol,  aslee  and  dakhilee,  the 
property  of  the  Ranee  of  the  late  Rajah  Juswunt  Sing,  the  malguzary  jumma  of 
which  is  twenty-four  thousand  seven  hundred  and  forty-eight  rupees,  eleven  anas,  ten 
gundas,  was  sold  on  the  22nd  of  June,  1815,  for  the  arrears  due  to  Government; 
your  Petitioner  bought  it  through  Hurdial  Sing,  his  Agent,  for  Baboo  Mood  Narain, 
his  successor  (and  youngest  Son),  a  minor,  and  Meer  Abd-Oollah  and  Gokul  Chund, 
at  the  price  of  one  lac  and  ten  thousand  rupees,  which  was  paid  in  full  on  the  28th 
of  the  same  month,  into  the  public  treasury ;  and  the  shares  of  the  aforesaid  persons 
have  also  been  received.  It  was  necessary  to  inform  you  of  this,  that  orders  may  be 
given  to  have  the  names  of  Baboo  Mood  Narain  Sing,  Meer  Abd-Oollah,  and  Gokul 
Chund,  inserted  [60]  under  the  head  of  Purchasers  at  the  sale ;  and  a  deed  of  sale, 
and  perwannah,  and  amil-dastak,  be  granted  in  their  names,  according  to  the  annexed 
statement:   210  villages  (85  aslee,  125  dakhilee),  according  to  the  sale-price." 

The  Collector,  on  the  same  day,  made  an  order  on  this  petition,  declaring  that, 
when  the  sale  had  been  confirmed  by  the  Sudder,  the  names  of  the  several  sharers 
therein  mentioned  would  be  inserted  in  the  office. 

In  pursuance  of  the  order  made  by  the  Collector  on  her  former  petition,  the  Ranee 
presented  three  further  petitions  to  the  Board  of  Revenue,  complaining  of  the 
irregiilarity  of  the  sale,  and  its  excess  in  quantity.  The  Board,  however,  after  corre- 
sponding with  the  Collector,  expressed  themselves  satisfied  of  the  validity  of  the  sale ; 
and  by  order  of  the  15th  of  August,  1815,  confirmed  the  same  to  the  Appellant. 

On  the  day  following  (16th  August,  1815),  the  Ranee  presented  a  further  petition 
to  the  Board  of  Revenue,  to  which  no  answer  was  returned ;  and,  on  the  1st  of 
September,  1815,  the  acting  Collector  ordered  an  amil-dastak  (or  order  giving  posses- 
sion of  the  zemindary)  to  be  granted  to  the  Maha-rajah,  in  confirmation  of  the  sale ; 
and  on  the  2nd  of  September  1815,  granted  a  Sunsud  (or  deed  of  sale),  directed  to 
the  inhabitants  of  the  talook  of  Belkhuruh,  commanding  them  in  future  to  consider 
the  Maha-rajah  the  proprietor  and  Malguzar  of  the  talook,  and  to  settle  the  mal- 
guzary with  him  without  any  dispute  or  contention. 

On  the  4th  of  September,  1815,  Hurdial  Sing,  as  Agent  of  the  Maha-rajah,  pre- 
sented a  petition  to  the  Collector,  praying  the  aid  and  interference  of  Government, 
to  quiet  the  Purchaser  in  the  possession  of  the  pur-[61]-chased  estate.  Upon  this 
petition  it  was  ordered,  that  a  notification  be  made,  according  to  clause  5,  sec.  29, 
of  Reg.  VII.  1799,  for  the  entry  of  the  sale-purchaser;  and  that  a  perwannah  be 
issued  to  the  Vakeel  of  Government,  according  to  rule,  to  present  a  petition  to  the 
Zillah  Court  for  the  same  purpose.  In  the  course  of  the  proceedings  which  were 
subsequently  held  before  that  Court,  with  reference  to  the  Purchaser's  being  in  th<} 
quiet  possession  of  his  purchase,  it  was,  on  the  4th  of  December,  1815,  ordered  by  tho 
Court  that  the  record-keepers  of  the  collectorate  of  Bahar  should  send  a  statement  of 
the  talook  of  Belkhuruh ;  and,  in  compliance  with  this  order,  a  special  report,  dated 
the  19th  of  December,  1815,  was  made,  setting  forth  the  nature,  title,  and  description 
of  the  talook,  as  it  appeared  in  the  official  documents ;  and  the  report  contained  also 
an  account  of  the  sale,  and  the  circumstances  under  which  it  was  effected. 

Upon  this  report  the  Judge  of  the  Zillah  Court,  by  an  order  dated  the  13th  of 
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January,  1816,  suspended  the  transfer  of  tlie  property  to  the  auction  purchaser  until 
further  inquiry,  and  directed  that  the  talook  in  question  should  remain  in  the  posses- 
sion of  the  Ranee ;  and  that  the  Collector  should  hold  in  deposit  the  malguzary  of  the 
talook  that  might  be  paid  by  the  parties. 

Previous  to  the  last-mentioned  order  of  the  Zillah  Court,  and  on  the  5th  of 
January,  1816,  the  Maha-rajah  presented  a  further  petition  to  the  Collector  of 
Bahar,  praying  that  he  might  be  put  into  possession  of  the  property;  and  on  the 
15th  of  the  same  month,  Meer  Abd-Oollah  also  presented  a  petition  to  the  same  effect, 
80  far  as  related  to  his  alleged  share  of  the  purchase.  An  order  was  made  in  this 
petition  [52]  by  the  Collector  on  the  same  day,  whereby  it  was  ordered  that  a  per- 
wannah  be  issued  to  the  Maha-rajah,  to  ascertain  whether  the  petition  under  his  seal, 
which  was  read  on  the  29th  of  June,  1815,  was  genuine  or  not  In  reply  to  this 
inquiry,  he  presented  the  following  petition  to  the  Collector  on  the  2nd  of  March, 
1816:  — 

I  have  been  honoured  with  your  perwannah,  dated  the  17th  of  January,  1816, 
agreeing  with  2nd  of  Magh,  1223  Fusly,  inquiring  into  the  circumstances  of  the 
share  of  Meer  Abd-Oollah  in  the  talook  of  Belkhuruh,  pergunnah  of  Urol.  The  fact 
is  this :  that  on  the  22nd  of  June,  1815,  I  bought  the  said  talook  for  a  lac  and  ten 
thousand  rupees,  at  the  sale,  and  paid  the  price  into  the  treasury.  Afterwards  I 
made  Meer  Abd-Oollah  and  Gokul  Chund  partners,  each  of  a  fourth  share  of  the 
purchase,  in  all  eight  anas  share  of  the  whole  of  the  said  talook;  the  purchase- 
money  whereof  I  have  received  from  the  said  sharers.  I  am,  therefore,  hopeful  that 
you  will  strike  out  of  the  office-books  my  name  for  one  eight  anas  share  of  the  whole 
talook,  and  enter  therein  instead,  the  name  of  Meer  Abd-Oollah  for  one-fourth 
share,  and  that  of  Gokul  Chund  for  one-fourth  share  thereof,  and  receive 
their  portions  of  the  malguzary  from  them;  and  that  my  name,  for  the 
remaining  eight  anas,  may  remain  as  it  is  in  the  Book  of  Estates  and 
malguzary  of  Government,  the  malguzary  of  which  depends  on  me." 

Meer  Abd-Oollah  presented  to  the  Collector  also  a  similar  petition  of  the  same 
date.  On  the  6th  of  March,  1816,  the  Collector,  notwithstanding  the  contradictory 
statements  contained  in  the  petition  of  the  29th  of  June,  1815,  and  in  the  petition 
of  the  2nd  of  March,  1816,  ordered  that  perwannahs  be  issued  to  the  record-{53]- 
keepers  and  Sarrishtahdar  (head  officer)  of  the  revenue  records,  "  that  the  names 
of  Meer  Abd-Oollah  and  Gokul  Chund  be  inserted  in  the  office  for  a  fourth  share  ia 
each  of  the  villages  sold  of  the  talook  of  Belkhuruh,  pergunnah  of  Urol,  with  the 
name  of  Maha-rajah  Mitterjeet  Sing;  and  that  amildastaks  (warrants  for  pos- 
session) be  given  in  the  names  of  Meer  Abd-Oollah  and  Gokul  Chund  for  their 
shares." 

The  fourth  share,  so  registered  in  the  name  of  Gokul  Chund,  was  afterwards 
transferred  to  the  Appellant,  Bunwaree  Lai.  The  name  of  Mood  Narain  was  wholly 
excluded  from  the  order,  though  inserted  in  the  petition  of  29th  of  June,  1815. 

It  appeared  that  the  Judge  of  the  Zillah  Court  subsequently  ordered  possession  of 
the  estate  in  question  to  be  given  to  the  Maha-rajah. 

In  consequence  of  these  proceedings  the  Ranee  presented  a  petition  to  the  Sudder 
Court,  detailing  the  circumstances  above  stated,  when  the  Judges  directed  that  the 
petition  should  be  presented  to  the  Board  of  Commissioners.  This  was  accordingly 
done;  and  on  the  8t^  of  December,  1816,  the  Board  declared  that  the  Ranee  had  no 
other  remedy  than  to  institute  a  suit  against  the  Maha-rajah  and  the  Collector. 

Accordingly,  on  the  31st  of  October,  1817,  the  Ranee  presented  a  petition  of 
plaint  to  the  Provincial  Court  of  Patna  for  reversing  the  sale. 

The  plaint  of  the  Ranee  was  filed  against  the  (government  and  the  Maha-rajah, 
for  himself  and  as  Guardian  of  Rajah  Mood  Narain  Sing,  an  infant;  Meer  Abd- 
Oollafa;  Gokul  Chund;  and  Baboo  Byjnath  Sahoo,  as  Defendants;  and  it  set  forth 
the  various  particulars  already  detailed,  and  insisted  that  the  sale  was  irre-£64]- 
gular  and  invalid,  and  ought  to  be  rescinded ;  because  the  advertising  the  sale  in  the 
first  instance  was  contrary  to  justice,  and  to. clause  7,  sec.  23,  Reg.  VII.  1799;  and 
the  describing  the  annual  malguzary  of  Rs.  24,748.  ll^a.,  to  be  of  74  villages, 
was  both  false  and  fraudulent,  calculated  to  mislead,  and  erroneous  in  description. 
That  there  was  no  balance  due  till  Phagoon  (Februai-y  and  March),  and,  therefore, 
the  sale  was  irregular ;  and  that  the  carrying  the  sale  into  effect  out  of  the  regular 
number  was  contrary  to  sec.  26,  Reg.  XIV.  1793,  and  repugnant  to  the  rules  and 
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usages  of  the  superior  authorities.  That  the  dakhila  (receipt)  of  the  20th  of  June 
stated  the  amount  of  amdany,  or  revenue,  paid  in  on  the  5th  of  June  at 
R.  6297,  while  the  Sarrishtahdars  of  the  ofiEice,  in  tlieir  statement,  mentioned  only 
Rs.  1632.  2a.  5g.,  as  received  for  amdany  on  that  day<  That  the  Collector  had 
not  made  himself  acquainted  with  the  receipt  and  balances  of  malguzary,  as  be  was 
bound  to  do,  before  he  ordered  a  sale ;  and  that  if  an  inquiry  had  been  made  into 
the  amount  receiyed,  the  sale  would  have  been  prevented.  That  tlie  Agent  of  the 
Ranee  offered  at  the  time  of  the  sale  to  pay  in  the  balance  due,  but  was  refused.  That 
Hurdial  Sing  was  not  authorized  to  bid  at  the  sale  on  the  part  of  Maha-rajah,  no 
mookhtarnamah  (power  of  attorney)  having  been  executed  to  him ;  and,  without 
such,  he  was  unable  to  purchase.  That  the  contradictory  statements  of  who  the 
real  Purchaser  was  at  the  sale,  and  the  petitions  presented  by  Hurdial  Sing, 
and  Meer  Abd-Oollah,  and  Gokul  Chund,  stating  their  purchase  at  the  sale,  proved 
collusion  and  combination  between  Meer  Abd-Oollah  and  Baboo  Byjnath  Sahoo,  the 
cash-keeper  of  Government,  and  the  Maha-rajah,  and  rendered  the  [66]  sale  invalid, 
according  to  sec.  15,  Reg.  II.  1793 ;  and  that  the  sale  was  not  only  a  fictitious  one, 
but  that  it  was  a  purchase  by  the  Officers  of  the  Collector,  both  of  which  were  pro- 
hibited. That  the  villages  of  perg^nnahs  Urol  and  Mussoora  were  more  than  a 
hundred  lots,  and  the  matter  must  fall  under  one  of  two  cases.  That  they  must  have 
considered  the  villages  of  both  the  pergunnahs  as  one  lot,  or  as  two  lots;  if  two 
lots,  the  amount  of  the  receipts  and  balance  of  malguzary  should  have  been  of  each 
lot;  and  if  the  lots  were  separate,  there  would  have  been  no  balance  against  the 
villages  of  Urol;  and  that  to  break  the  Iota  without  performing  the  conditions  of 
Reg.  XXV.  1793,  and  Reg.  I.  1801,  was  contrary  to  the  Regulations ;  and  if  the  lots 
were  broken,  only  such  portions  should  have  been  sold  as  would  have  paid  the 
malguzary,  and  not  more;  and  in  case  there  was  a  demur  to  the  balance  on  the 
part  of  the  proprietor  and  Zemindar,  it  was  not  proper  to  make  the  sale  without 
removing  that  demur.  That  the  perwannah  to  the  Appellant,  and  the  statement 
of  the  Purchasers,  claiming  as  partners,  proved  that  tiie  sale  was  a  fictitious  one, 
and  that  the  Collector  well  knew  the  same.  That  the  balance  given  out  at  the  sale 
was  infinitely  greater  than  the  truth ;  and  the  sale  was  for  74  villages  of  pergunnah 
of  Urol  (without  stating  namBs),  at  the  enormous  jumma  of  Rs.  24,748.  ll^a., 
and,  after  the  sale,  an  amil-dastak  was  given  for  210  villages;  that  these  could 
not  have  happened  but  by  the  fraud  and  coUusion  of  the  mutsuddies,  or  Clerks  of 
the  Collector:  for  all  which  reasons  the  Plaintiff  prayed  that  the  sale  might  be 
reversed,  and  possession  given  to  her  of  the  210  villages  stated  in  the  Collector's 
Sunsud,  or  deed,  together  with  Rs.  74,246.  2^a.,  the  [66]  amount  of  malguzary,  and 
Rs.  25,753.  13^a.,  making  altogether  the  sum  of  one  lac  of  rupees. 

On  the  25th  of  October,  1818,  the  Ranee  died ;  and  Ghirdharee  Sing  and  others 
were  ultimately  admitted,  as  heirs,  to  prosecute  the  suit  (see  Keerut  Sing  v.  Koolakul 
Sing,  2  Moore's  Ind.  App.  Cases,  331.  See  also  Ghirdharee  Sing  v.  Koolakul  Sing, 
ib.  344). 

After  various  proceedings  and  orders  of  the  Court  to  compel  the  Government  and 
the  other  Defendants  to  put  in  answers,  the  Maha-rajah,  on  the  5th  of  December, 
1821,  filed  his  answer,  on  behalf  of  himself,  and  as  guardian  of  Mood  Narain  Sing, 
his  Son,  a  minor,  wherein  he  denied  generally  the  allegations  contained  in  the 
plaint,  and  insisted  that  the  sale  of  the  talook  in  question  was  valid  and  according 
to  the  existing  Regulations,  such  sale  having  been  duly  advertised ;  and  he  alleged 
that  the  purchase  was  neither  collusive  nor  fictitious,  the  fact  being,  "that  he 
(the  Maha-rajah)  was  the  original  Purchaser,  and  that  he  made  Meer  Abd-Oollah 
and  Gokul  Chund  partners  after  the  purchase." 

The  cause  came  on  for  hearing  on  the  26th  of  January,  1822,  and  no  answer 
having  been  put  in  by  the  Government,  an  order  was  made  that  the  Government 
Vakeel  should  apply  to  the  Collector  for  an  answer  to  the  plaint. 

On  the  22nd  of  July,  1822,  a  replication  was  filed  to  the  answers  of  the  Maha- 
rajah and  Meer  Abd-Oollah.  To  this  replication  the  Maha-rajah  and  Meer  Abd- 
Oollah  filed  rejoinders. 

On  the  27th  of  November,  1823,  the  Maharrajah  filed  an  amended  answer  to  the 
plaint;  he  insisted,  first,  that  the  Collector  was  authorized  in  proceeding  to  the 
sale  of  the  talook  in  question  by  the  3rd  section  of  [67]  Reg.  V.  1796,  the  7th  section 
of  Reg.  I.  1801,  and  the  25th  section  of  Reg.  V.  1812:  secondly,  that  the  entry  of 
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the  20th  of  June,  of  Rs.  6297.  4a.,  alleged  to  have  been  paid  by  the  Banee  on  account 
of  the  arrears,  for  which  the  Sarrishtahdars  had  not  given  her  credit,  was  obtained 
by  favour  of  the  OflScers  of  the  Collector,  and  contrary  to  the  established  rule: 
and  thirdly,  that  there  was  no  breaking  of  a  lot  against  which  Reg.  XXY.  1793,  and 
Reg.  I.  1801,  provide;  but  that  the  sale  was  effected  pursuant  to  26th  sec.  of  Reg. 
V.  1812,  and,  under  the  circumstances  in  which  the  property  had  been  placed,  was 
sonformable  to  the  3rd  sec.  of  Reg.  V.  1796,  and  7th  sec.  of  Reg.  I.  1801. 

To  this  amended  answer  a  replication  was  filed  on  the  13th  of  January,  1824, 
and  the  Defendant,  the  Maha-rajah,  rejoined. 

Various  urgent  applications  and  orders  were  addressed  by  the  Court  to  the 
Collector,  to  put  in  tiie  answer  of  Gtovernment,  which,  it  appeared,  was  delayed, 
by  the  circumstance  of  the  papers  in  the  case  being  under  the  consideration  of  the 
Governor-General  in  Council.  The  result  of  the  deliberation  of  the  Governor  was, 
however,  a  determination  not  to  defend  the  suit  on  the  part  of  the  Government 

On  the  14th  of  September,  1822,  the  Collector  of  Bahar,  Mr.  Wigram  Money, 
in  answer  to  a  reference  by  the  Board  of  Revenue  of  the  Central  Provinces,  reported 
his  opinion  that  the  legality  of  the  sale  could  not  be  defended;  and  the  Board  re- 
ported their  disapprobation  of  the  whole  proceeding  in  the  strongest  terms.  The 
Governor-General  in  Council  adopted  their  view  of  the  case  as  to  ^e  illegality  and 
injustice  of  the  sale,  and  intimated,  that  if  the  Pur-[58]-chasers  could  not  be 
induced  to  renounce  their  purchase,  the  Respondents  should  be  furnished  with  stamp 
paper  free  of  expense,  to  prosecute  their  suit  for  annulling  the  sale. 

On  the  13th  of  August,  1824,  the  following  perwannah  from  the  Collector 
was  addressed  to  the  Government  Vakeel,  by  order  of  the  Governor-General  in 
Council: — "In  the  case  of  the  Ranee,  the  Wife  of  the  late  Juswunt  Sing,  against 
Government,  and  the  Purchaser  of  the  sale  of  the  talook  Belkhuruh,  of  Urol,  for  the 
reversal  of  the  sale,  do  you  represent  to  the  said  Court  that  an  answer  on  the  part 
of  Government  to  the  plaint,  desiring  that  the  sale  be  affirmed,  is  unnecessary,  and 
that  the  Court  may  decide  upon  the  case  according  to  justice." 

On  the  9th  of  April,  1825,  Gokul  Chund  filed  his  answer  to  the  plaint,  insisting 
on  the  validity  of  the  sale,  denying  that  there  was  any  collusion  between  the  Officers 
of  Government,  and  contending  that,  as  the  Governor-General  and  Board  of  Revenue 
had  rejected  the  petition  of  the  Ranee  for  rescinding  the  sale,  she  was  precluded  by 
the  3rd  clause  of  sec.  6,  and  Ist  clause  of  sec.  7,  and  by  sec.  27,  of  Reg.  XI.  1822, 
from  instituting  any  suit  to  annul  the  sale;  he  also  aUeged,  that  he  had  sold  his 
interest  to  the  Appellant,  Lala  Bunwaree  Lai. 
To  this  answer  the  Plaintiffs  replied. 

The  cause  being  at  issue,  documentary  evidence  was  produced  on  behalf  of  the 
Plaintiffs,  consisting  of  copies  of  the  old  books  of  settlement  of  the  villages  in 
the  pergunnahs  of  Urol  and  Mussoora ;  extracts  from  the  towjee  (monthly)  accounts 
of  kists  (revenue)  and  payments  on  account  of  collections;  the  original  petitions 
of  the  Ranee,  for  indulgence  in  payment  of  the  [59]  revenue  due  in  1815 ;  the  first 
and  second  advertisements  for  the  sale ;  the  proceedings  of  the  Collector,  recording 
the  purchase  of  the  zemindary  in  question;  the  Sunnud,  or  deed  of  sale;  certain 
proceedings  of  the  Collector  of  Bahar,  annulling  the  sale  of  other  villages,  and  of 
the  Zillah  Court,  suspending  the  transfer  of  the  property  to  the  auction  purchasers ; 
and  the  final  orders  of  the  Government  respecting  the  defence  of  the  suit. 

The  Defendants  also  produced  documentary  evidence,  consisting,  among  other 
things,  of  the  original  perwannahs  to  the  Maha-rajah  and  other  Zemindars,  requir- 
ing them  to  sign  kabooliats  for  their  entire  zemindaries;  the  agreement  of  the 
Ranee  to  pay  t^e  full  assessment  on  her  zemindary;  her  mooktarnamah  in  favour 
of  Puhulwan  Sing ;  the  kabooliat  or  lease  of  the  Ranee's  mokhtar  for  the  pergunnahs 
of  Urol  and  Mussoora;  invoices  of  remittances  and  treasury  receipts  for  moneys 
paid  in  on  account  of  the  revenues  of  those  pergunnas;  the  original  statement  of 
the  Collector  of  Bahar  to  the  Board  of  Revenue,  of  lands  in  that  zillah  proposed  to 
be  sold  by  the  Collector  on  the  5th  of  June,  1815;  the  advertisements  for  the  sale; 
the  kabooliat  of  Puhulwan  Sing,  on  behalf  of  the  Ranee,  already  stated ;  the  several 
petitions  on  behalf  of  the  alleged  Purchasers,  for  admission  to  the  lands  purchased, 
and  the  orders  thereon;  the  petition  of  the  Ranee  for  the  annulling  the  sale;  and 
the  correspondence  between  the  Board  of  Revenue  and  the  Collector ;  the  Report  of 
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that  Board  to  the  Government,  and  the  answer  thereon ;  together  with  copies  of  the 
monthly  accounts  of  the  Collections  of  the  mahals  in  Zillah  Bahar,  from  June,  1816, 
to  June,  1820. 

In  consequence  of  a  Letter  from  the  Court  of  the  [60]  18th  of  July,  1825, 
various  documents  were  sent  up  by  the  Board  of  Revenue  and  the  Collector  of  Bahar, 
consisting  of  reports  made  by  the  Vakeel  of  Government  of  the  City  Court  of  Patna, 
on  the  mode  in  which  the  sale  had  been  advertised,  the  proceedings  of  the  Collector 
recording  the  sale,  and  the  various  petitions  presented  by  the  Defendants  for  the 
transfer  and  possession  of  the  property,  according  to  their  respective  claims. 

Nine  witnesses  were  also  examined  on  the  part  of  the  Defendant,  Meer  Abd- 
Oollah,  respecting  the  due  publication  of  the  advertisements,  and  the  notice  given 
thereof  to  the  Ranee ;  and  the  Vakeels  of  CSovernment  were  examined  upon  inter- 
rogatories to  the  same  points  by  both  the  Plaintiff  and  Defendant 

The  proceedings  relative  to  the  defence  of  the  suit,  on  the  part  of  Government, 
were  also  put  in  with  the  interlocutory  petitions  and  orders  made  in  the  progress 
of  tho  suit,  together  with  a  petition  of  the  Appellants  of  the  12th  of  July,  1825,  sub- 
mitting observations  on  the  sufficiency  of  the  second  advertisement,  and  the 
roobakary,  or  proceeding  of  the  Court,  inquiring  into  the  publication  thereof,  of  the 
lethof  July,  1825. 

On  the  19th  of  November,  1825,  the  cause  came  on  to  be  heard  before  the  Pro- 
vincial Court  of  Patna,  when  the  Judges,  having  gone  minutely  into  all  the  circum- 
stances of  the  case,  gave  judgment  in  favour  of  the  Plaintiffs;  and  ordered  that 
the  Plaintiffs,  Ghirdharee  Sing,  Neemdharee  Sing,  Doorgpal  Sing,  Eoolahul  Sing, 
and  Duryao  Sing,  should  obtain  possession  of  the  villages  in  dispute  with  their 
co-heirs,  and  that  their  names  and  shares  should  be  inserted  in  the  office  of  Govern- 
ment by  a  precept  to  the  Collector ;  that  the  Plaintiffs  should  pay  into  the  Treasury 
the  sum  of  [61]  Rs.  2716.  6a.  5g.,  the  balance  after  the  receipt  of 
Rs.  10,026  4a.,  on  account  of  the  balance  of  malguzary  due  to  the  end  of 
Phagoon,  with  interest ;  and  the  Court  declared  as  follows :  — "  As  it  is  probable  that 
the  Purchasers  have  realized  more  than  the  price  of  the  sale,  with  interest,  from  the 
profits  of  the  villages  in  dispute,  it  is  not  thought  necessary  to  give  any  order 
to  return  the  sale-price  in  the  case.  Either  of  the  parties  who  may  think  there 
is  an  excess  of  money  due,  may  sue  to  realize  it.  As  the  sale  was  effected  by  the 
combination  and  misrepresentations  of  the  Officers  and  Purchasers,  and  the  Council 
(i.e.  the  Provincial  Council  of  Patna),  upon  the  report  of  the  Collector  and  Letter 
of  the  Board,  when  an  answer  of  Government  to  the  plaint  was  required,  considered 
the  sale  to  be  improper,  and  advised  it  (the  talook)  to  be  returned,  with  which  the 
Purchaser  would  not  comply,  and  on  which  account  Government  refused  giving  an 
answer  to  the  plaint  of  the  late  Ranee,  no  blame  is  attached  to  Government.  The 
whole  costs  of  both  parties  are,  therefore,  to  be  paid  by  the  Purchasers." 

From  this  decree  the  Maha-rajah  appealed  to  the  Sudder  Dewanny  Adawlut  of 
Bengal.  The  Provincial  Court  of  Patna  transmitted  his  appeal,  together  with  a 
separate  petition  of  the  Appellant,  Bunwaree  Lai,  praying  to  be  admitted  to  appeal 
in  the  place  of  Gokul  Chund,  whose  interest  he  had  purchased,  and  was  in  possession 
of  his  share  of  the  talook  in  question. 

The  Appellant,  the  Maha-rajah,  having  presented  a  supplemental  petition  to  the 
Sudder  Court,  setting  forth  that  the  Provincial  Court  had  refused  to  examine  certain 
Witnesses,  whose  evidence  was  of  importance  to  his  case,  an  order  was  thereupon 
made,  directing  the  transmission  of  the  papers  to  the  Judges  [62]  of  the  Pro- 
vincial Court,  and  ordering  them  to  take  the  depositions  of  the  Witnesses  named 
by  him,  and  any  further  evidence  which  he  or  any  other  of  the  parties  should 
produce  to  prove  their  claim. 

In  pursuance  of  this  order  the  Provincial  Court  directed  the  writer  of  the  Court 
to  take  the  depositions  of  the  Appellant's  Witnesses  as  they  should  attend. 

The  Appellant,  Bunwaree  Lai,  submitted  a  list  of  documentary  and  oral  evi- 
dence to  tile  Provincial  Court,  which  he  desired  to  produce;  and  which  he  was 
permitted  to  prove. 

The  cause  ultimately  came  on  to  be  heard  by  the  Sudder  Dewanny  Adawlut  on 
the  13th  of  March,  1832,  and  the  hearing  was  continued  on  the  19th,  20th,  26th, 
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aud  27th  days  of  the  same  month.  On  the  2nd  of  April  the  cause  again  came  on, 
when  the  Court  adjourned  the  proceedings,  for  the  purpose  of  examining  certain 
cases  cited  by  the  Appellants  and  Respondents  as  precedents ;  the  decisions  in  which 
were  ordered  to  be  returned  from  the  office,  together  with  copies  of  certain  Letters 
regarding  the  promulgation  of  Reg.  XI.  1822,  which  had  been  also  insisted  on. 

On  the  24th  of  April,  1832,  the  cause  was  finally  disposed  of,  when  judgment  was 
pronounced  by  Mr.  Henry  Shakespear  in  favour  of  the  Respondents,  thereby  con- 
firming the  decision  of  the  Provincial  Court  of  Patna. 

On  the  29th  of  May,  1832,  the  final  decree  was  made,  in  which  the  following 
reasons  were  given  in  support  of  the  decisiona  of  both  Courts  rescinding  the  sale:  — 

"  First.  According  to  the  papers  of  the  settlement  of  1197  Fusly,  the  sale  of  one 
or  two  villages  of  the  talook  in  dispute  would  have  been  sufficient  to  realize  the 
arrears  due  to  Government. 

[63]  "  Second.  By  the  Regulations  in  force  at  the  time  of  the  sale,  it  was  neces- 
sary for  the  Collector  to  select  one  or  two  of  the  said  mahals,  and  to  refer  to  the 
Board  for  permission  for  their  sale,  and  not  for  the  sale  of  the  entire  talook. 

"  Third.  In  the  first  advertisement,  no  particulars  of  the  villages  for  sale  were 
mentioned,  as  they  should  have  been. 

"  Fourth.  If  the  names  of  all  the  aslee  and  dakhilee  mahals  had  been,  mentioned, 
the  talook  would  have  sold  for  twice  or  thrice  as  much  as  the  sale  price. 

"  Fifth.  The  second  advertisement,  postponing  the  sale,  was  not  published  at 
the  villages  for  sale,  according  to  sec.  5,  Reg.  XVIII.  1814."  And  the  decree  of  the 
Sudder  Dewanny  Adawlut  then  proceeded  as  follows: — "  Upon  those  grounds  of  the 
Respondents,  proved  by  the  papers,  and  upon  consideration  of  the  circumstances 
stated  in  the  decision  of  the  Provincial  Court  of  Patna,  dated  the  19th  of  November, 
1825,  for  the  reversal  of  the  sale,  it  appears  to  be  just  and  proper,  upon  every  prin- 
ciple of  justice,  to  declare  that  the  sale  in  dispute  was  unnecessary,  improper,  and 
contrary  to  the  Regulations :  unnecessary,  because  there  would  have  been  no 
objection  to  the  sale  of  one  or  two  mahals ;  improjjer,  and  contrary  to  the  Regula- 
tions, because  by  Reg.  XI.  1822,  the  Regulations  regarding  sales,  previous  to  the 
promulgation  of  that  Regulation,  have  suffered  no  change  or  alteration.  And  in 
sec.  3,  Reg.  XIV.  1793,  it  is  ordered,  that  if  arrears  of  malguzary  become  due  by  a 
proprietor  of  land,  a  portion  of  the  lands  of  the  defaulter  should  be  sold  in  propor- 
tion to  the  arrears,  after  ascertaining  the  wishes  of  the  Board.  In  sec.  2,  Reg.  V. 
1796,  it  is  stated,  that  when  a  sale  of  lands  becomes  ne-[64]-cessary,  the  Collector 
should  with  the  utmost  care  select  such  portion  of  the  lands  as  would,  according  to 
the  statement  in  his  possession,  and  the  usual  price  of  such  lands,  be  sufficient  for 
the  arrears  of  Government,  etc.,  and  not  more.  In  sec.  3,  Reg.  VTI.  1799,  it  is 
stated,  that  '  the  Board  shall  be  responsible  that  sales  are  effected  with  the  greatest 
care,  and  in  a  proper  manner ;  and  especially  take  care  that  Collectors  select  lands 
for  sale  in  the  most  proper  manner  and  fix  the  jumma  according  to  the  Regulations.' 
When  sec.  2,  Reg  V.  1796,  was  amended  by  sec.  6  Reg.  I.  1801,  a  further  power  was 
given  to  the  Board,  that  whenever  they  consider  the  amount  of  arrears  may  be 
realized  by  sale  of  lands,  and  that,  compared  with  the  value  of  the  entire  lands,  a 
small  excess  only  may  arise  by  the  sale  of  the  entire  lands,  they  are  at  liberty  to  have 
those  lands  sold,  according  to  the  Regulations.  Moreover,  by  clause  2,  sec.  29,  Reg. 
VII.  1799,  it  is  necessary  that,  for  the  information  of  Purchasers,  the  lands  for  sale 
should  be  described  at  the  time  of  sale,  particularly  according  to  the  mahals,  besides 
the  expenses  of  the  collections  of  the  preceding  year,  and  the  sudder  jumma,  ia 
such  manner  as  to  promote  the  sale,  as  far  as  possible,  with  propriety ;  and  by  sec.  9, 
Reg.  I.  1801,  it  is  clear  that,  whenever  a  sale  of  entire  lands  becomes  necessary  to 
realize  arrears,  it  is  requisite  that,  at  the  time  of  sale,  their  names,  and  the  name  of 
the  mahal  to  which  they  belong,  should  be  stated,  according  to  the  Quinquennial 
register,  and  the  amount  of  the  mokurrery  jumma ;  but  in  the  sale  of  the  talook  in 
dispute,  neither  the  acting  Collector,  nor  the  Board,  who  are  the  protectors  of  the 
rights  of  defaulters,  have  paid  attention  to  the  provisions  of  the  aforesaid  Regula- 
[6i5]-tion8 :  on  the  contrary,  by  the  statement  of  the  acting  Collector,  dated  the  4th, 
of  August,  1815,  a  suspicion  arises  that  the  said  Collector  referred  to  the  Board 
for  a  sale  of  the  lands,  without  ascertaining  the  amount  of  arrears  or  value  of  the 
lands,  and  without  knowing  that  nearly  the  whole  of  ^e  arrear  for  which  the  first 
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adTertisement  was  made,  was  paid  before  the  day  of  sale,  and  effected  the  sale ;  from 
which  the  negligence  of  the  Officers  of  the  Collector  is  evident:  whereby  a  strong 
suspicion  is  created,  that  the  sale  of  the  talook  was  not  effected  without  their  col- 
lusion and  artifices.  In  the  Persian  translation  of  cl.  3,  sec.  6,  Reg.  XI.  1822,  it  is 
stated,  that  sale  before  or  after  the  promulgation  of  that  Regulation  shall  be  yalid, 
and  not  liable  to  be  annulled,  provided  the  order  of  the  Board  had  been  given  for  the 
sale  of  all  the  lots  which  were  sold,  even  should  any  error  have  been  made  by  the 
Collector  or  the  Board ;  but  such  an  error  relates  to  the  statement  of  the  Collector, 
or  orders  of  the  Board  thereon,  and  not  to  inquiries  and  measures  which,  by  the 
Regulations  in  force,  are  for  the  preservation  of  the  rights  of  defaulters,  and  for  the 
regularity  of  sales.  In  this  case  it  is  evident,  that  if  the  acting  Collector  had 
advertised  the  particulars  of  the  lands  for  sale  at  the  time  of  the  sale,  the  said  lands 
would  have  sold  for  two  or  three  lacs  of  rupees,  of  which  the  sale  by  Gokul  Chund,  as 
alleged,  of  his  four  ana  share  for  sisty-five  thousand  rupees,  to  Bunwaree  Lai,  Ap- 
pellant, two  years  and  a  half  after  the  sale,  if  it  be  true,  is  a  strong  proof.  Regard- 
ing the  second  advertisement,  although  by  the  depositions  of  the  Witnesses,  which 
were  taken  by  the  order  of  this  Court,  it  is  certain  that  the  Ranee,  the  Widow  of 
Rajah  Juswunt  Sing,  was  informed  by  her  [66]  Agent  of  the  sale  being  postponed 
to  the  22nd  of  June,  1815,  yet  the  advertisement  was  not  published  as  required  by 
sec.  5,  Reg.  XVIII.  1814,  and  the  plea  of  the  Respondents  on  this  ground  cannot  be 
rebutted.  Independently  of  this,  according  to  justice  and  the  circumstances  above 
stated,  and  the  decision  of  this  Court  in  the  case  of  Government  and  Bal  Dut  Doobey, 
Appellants  (No.  1766,  on  the  17th  of  January,  1820),  it  is  most  proper  and  necessary 
that  the  sale  in  dispute  should  be  reversed,  and,  according  to  the  decision  of  the 
Court,  that  the  Respondents  immediately,  on  paying  the  sum  of  two  thousand  seven 
hundred  and  sirty  rupees,  six  anas,  five  gundas,  the  balance  due  to  Government, 
with  interest  from  the  date  of  sale,  be  put  in  possession.  But  be  it  not  understood, 
that  the  sale  in  dispute  has  been  reversed  on  account  of  the  sale  price  of  the  lands 
much  exceeding  the  arrears  of  malguzary  due  by  the  proprietor ;  for,  according  to 
sec.  25,  Reg.  V.  1812,  it  would  not  be  a  sufficient  ground  to  reverse  the  sale:  but  be 
it  known,  that  the  real  ground  for  the  reversal  of  the  sale  of  the  talook  in  dispute  is 
this,  that  although  the  jumma  of  every  mahal  of  the  talook  was  separately  entered 
in  the  Settlement  1197  Fusly,  the  Collector  did  not  refer  to  the  Board  for  the  sale 
of  a  portion  of  the  lands  of  the  defaulter,  sufficient  to  discharge  the  arrears  due  to 
Government ;  and  it  is  still  more  wonderful  that  in  the  advertisement  for  the  sale 
of  the  entire  talook,  the  name  and  jumma  of  each  mahal  belonging  to  it  was  not 
mentioned,  as  ordered  by  the  Regulations,  and  in  consequence  of  which  omission  a 
great  loss  has  been  sustained  by  the  Respondents. — Ordered,  therefore,  that  the 
decision  of  the  Provincial  Court,  dated  the  19th  of  [67]  November,  1825,  be  in  every 
respect  a£Srmed,  and  all  the  costs  be  payable  by  the  Appellants,  and  the  Respondents 
be  put  in  possession  immediately,  on  paying  the  sum  of  two  thousand  seven  hundred 
and  sixteen  rupees,  six  anas,  five  gundas,  the  balance  due  to  Gk>vernment,  with 
interest  from  the  date  of  the  sale." 

From  this  decree  the  Appellants  appealed  to  His  late  Majesty  in  Council. 

Mr.  Pemberton,  Q.C.,  and  Mr.  Jackson,  for  the  Appellants,  Maha-rajah  Mitter- 
jeet  Sing,  and  Meer  Abd-Oollah. — By  the  decree  appealed  from,  the  sale  of  the  talook 
is  set  aside  principally  on  the  ground  that  the  provisions  contained  in  the  Bengal 
Regulations  authorizing  sales  of  land  for  arrears  of  revenue  have  not  been  complied 
with.  The  main  questions  which  arise  are — first,  the  propriety  of  the  selection  of 
the  entire  talook  of  Belkhuruh  by  the  Government  for  the  arrears  of  revenue; 
secondly,  the  validity  of  the  advertisements  and  sale  statement ;  thirdly,  the  assumed 
invalidity  of  the  sale  under  Reg.  VII.  1799,  sec.  29,  cl.  3,  by  reason  of  the  purchase 
being  made  fictitiously ;  and  lastly,  whether  the  Ranee  had  not  so  acted,  by  the  ap- 
propriation of  the  purchase-money,  as  to  preclude  the  Respondents  from  objecting 
to  the  sale. 

I.  It  is  admitted  that  the  Ranee  held  the  talook  in  zeraindary  tenure,  and  that 
one  of  the  incidents  of  this  tenure  by  Reg.  I.  1793,  by  which  the  title  of  the  Zemin- 
dars was  originally  recognized,  is,  that  the  lands  are  liable  to  sale  if  the  revenue 
assessed  upon  them  shall  fail  to  be  duly  paid.  When  this  event  happens,  the  revenue 
authorities  proceed  to  a  sale  of  the  whole  [68]  or  a  part  of  the  zemindarv  in  arrear, 
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the  purchase-monej,  or  so  much  of  it  as  may  be  necessary,  being  applied  in  satisfac- 
tion of  the  arrear  due  from  the  defaulter ;  the  question  then  is,  whether,  in  this  case, 
the  selection  of  the  entire  talook  was  a  justifiable  exercise  of  the  discretion  vested 
in  the  revenue  authorities.  Kirt  Chwnder  Roy  and  other*  v.  The  Government  (1 
Moore's  Ind.  App.  Cases,  383)  is  conclusive.  In  that  case  your  Lordships  held,  that 
no  excess  in  the  value  of  lands  sold,  over  the  arrear  of  revenue  due,  would  vitiate  the 
sale,  the  Government  having,  by  Reg,  V.  1812,  an  absolute  discretion  to  sell  either 
the  whole  or  any  part  of  the  estate  for  arrears,  without  reference  to  the  probable 
produce  of  the  sale.  In  delivering  judgment,  Mr.  Baron  Parke  says,  in  referrace 
to  that  Regulation  (lb.  408) — "  It  would  be  difficult  to  find  language  better  calculated 
to  do  away  with  all  objections  on  the  ground  of  excess  as  to  the  validity  of  sales  made  - 
by  order  of  the  Revenue  Board,  under  the  sanction  of  the  Governor-General,  when  an 
arrear  exists."  Here  an  arrear  is  clearly  proved  to  have  been  due.  But  it  is 
objected  by  the  Respondents  that  the  selection  of  so  large  an  estate  as  the  talook  of 
Belkhuruh  for  sale  for  the  arrears  was  a  violation  of  the  spirit  of  the  Regulations. 
The  contrary  is  the  fact.  The  acts  of  the  Ranee,  in  her  dealings  with  the  Govern- 
ment, and  by  the  execution  of  the  kabooliat,  had  constituted  tiie  74  villages  into 
one  joint  estate.  It  was  separately  registered  from  the  other  property  of  the  Ranee, 
and  was,  in  fact,  a  pergunnah  property.  It  is  a  rule  to  preserve  the  pergunnahs 
and  other  local  divisions  entire,  whenever  it  is  practicable:  sec.  7,  Reg.  I.  1801. 
In  conformity  with  this  established  practice,  the  selection  of  the  entire  talook  [69] 
was  proper,  unless  there  were  any  circumstances  rendering  it  imperative  to  break 
up  the  talook.  The  propriety  or  expediency  of  the  latter  step  has  not  been  shown 
in  these  proceedings ;  and  we  submit,  that  the  selection  of  this  talook  for  sale  was  a 
proper  exercise  of  the  power  vested  in  the  revenue  authorities ;  that  this  discretion 
was  judicially  exercised;  and  that  even  if  it  were  otherwise,  no  want  of  discretion 
merely,  on  the  part  of  the  Board  of  Revenue,  of  which  the  Appellants,  as  purchasers, 
were  necessarily  ignorant,  can,  either  under  sees.  24  and  25  of  Reg.  V.  1812,  or  on 
any  other  grounds,  affect  the  validity  of  their  purchase  in  a  Court  of  Justice. 

II.  If  the  selection  were  proper,  has  any  circumstance  subsequently  occurred 
which  rendered  the  sale  inoperative  and  void?     To   the   first    advertisement   two 
objections  are  raised  by  the  Respondents ;  first,  that  it  is  an  inaccurate  description 
of  the  property ;  and  secondly,  that  it  is  incorrect  in  form.       It  is  important  to 
ascertain  the  principle  upon  which  this  advertisement  was  framed,  and  the  facts  by 
which  its  accuracy  and  sufficiency  must  be  determined.     To  avoid  disputes  between 
the  Government  and  the  Purchasers,  the  practice  is  to  introduce  into  the  advertise- 
ment only  the  name  of  the  principal  village  or  place,  giving  its  appellation,  in  the 
District  about  to  be  sold.       This  is  stated  in  the  evidence  to  be  the  custom  of  the 
office.       The  information  thus  afforded  was  always    found    sufficient ;  for,  unlike 
private  property,  the  boundaries  and  particulars  of  which  are  matters  of  merely 
private  interest,  the  divisions  of  these  zemindaries  are  public  and  territorial.     The 
.  actual  divisions  themselves  are  matters  of  general  notoriety  and  universal  concern- 
ment.      This,  with  the  amount  of  the  jumma,  or  revenue  assessed  [70]  upon  the 
property  for  sale,  and  the  name  of  the  mahal  and  Malguzar,  conveys  all  the  general 
information  relating  to  the  property  which  is  necessary  or  useful  in  an  advertise- 
ment.    Reg.  XIV.  1793,  which  prescribes  the  form  of  the  advertisement,  does  not 
require  that  any  detailed  particulars  should  be  set  out,  other  than  were  given  in 
this  advertisement.     Beg.  XYIII.  1814  is  to  the  same  efPect.     As  the  Regulations 
then  require  no  detailed  particulars  of  the  property  about  to  be  sold,  it  is  necessary 
to  inquire  whether  there  was  a  misdescription  in  the  first  advertisement.     The  de- 
scription of  74  villages,  as  mentioned  in  the  Decennial  settlement,  and  described 
in  the  kabooliat  of  the  Ranee  a's  74  jummas,  was  correct.     The  description,  after  the 
pergunnah  had  been  transferred  to  the  Zillah  Shahabad,  as  210  villages,  namely, 
85  of  aslee,  and  125  dakhilee,  was  erroneous.     This  property  was  only  recorded  by 
74  names,  paid  only  74  jummas,  and  was  divided  into  74  known  and  established 
local  divisions.       The  advertisement,  therefore,  was  right  in  describing  it  as  74 
mouzahs.     Secondly,  it  is  contended  that  the  advertisement  is  incorrect  in  form, 
because  the  names  of  the  villages  are  improperly  described.     This  we  have  already 
shown  is  not  required  by  Reg.  XIV.  1793.     And  further,  that  the  hour  of  sale  is  not 
mentioned,  conformably  to  the  26th  sec.  of  that  Regulation.     This  objection  was 
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not  urged  in  the  Courts  below ;  but  surely  such  omission  could  not  invalidate  the 
sale.  Some  of  the  provisions  of  the  Regulations  are  merely  directory.  Thus  in 
the  case  of  the  Collector  of  Bencures  and  others  v.  Go»a  Gir  and  Raj  Gir  (3  Sud.  Dew. 
Ad.  Rep.  88),  the  Regulations  relating  to  revenue  sales  provide  that  on  the  purchase 
of  the  property,  the  Purchaser  shall  de-[71]-po8it  five  per  cent.  The  Purchaser  in 
that  case  did  not  deposit  five  per  cent,  on  the  day  of  sale,  and  the  Court  held  that 
the  failure  to  fulfil  that  condition  was  not  sufficient  to  invalidate  the  sale. 

With  respect  to  the  second  advertisement,  it  is  material  to  bear  in  mind  that  the 
Ranee  made  no  objection  to  it  either  before  or  at  the  sale.  Sec.  5,  of  Reg.  XYIII. 
1814,  does  not  apply.  The  postponement  was  granted  to  the  Ranee  as  an  indul- 
gence, and,  therefore,  did  not  occur  through  one  of  the  unavoidable  causes  which 
&at  section  has  in  view.  Indeed,  there  existed  no  necessity  for  issuing  the  second 
advertisement.  The  Collector  of  BareiRy  v.  Major  Hearsey  (3  Sud.  Dew.  Ad.  Rep. 
245).  The  proceedings  with  regard  to  the  notice  of  the  sale  were  in  every  respect 
regular,  and  within  the  terms  of  sec.  7,  cl.  4,  Reg.  XI.  1822,  which  is  retrospective. 

III.  The  question  whether  the  purchase  was  fictitious  is  wholly  irrelevant  as 
between  the  Appellants  and  Respondents,  for  that  question  cannot  arise  unless  there 
be  a  valid  sale,  divesting  the  property  of  the  latter,  and  then  it  arises  only  between 
the  Giovernment  and  the  Purchaser.  It  is  obvious  that  if  the  purchase  had  been 
fictitious,  it  was  a  penal  matter,  which  Reg.  VII.  1799,  places  exclusively  within  the 
cognizance  of  the  Governor-General  in  Council.  The  charge  that  the  sale  was  pro- 
moted and  induced  by  the  fraudulent  practices  of  the  native  Officers  of  the  Collector, 
in  concert  with  the  Appellants,  the  Purchasers,  is  without  foundation.  It  was  not 
a  fictitious  sale,  neither  was  it  a  purchase  by  a  Government  Officer.  [Mr.  Serjeant 
Spankie — We  do  not  insist  on  that  ground  of  objection.]  It  will  be  then  unneces- 
sary further  to  argue  it. 

[72]  IV.  The  application  of  the  purchase-money  to  the  use  of  the  Ranee,  at  her 
request,  precludes  any  subsequent  question  of  the  validity  of  the  sale  as  between  her 
and  the  Purchaser.  This  should  be  looked  at,  with  reference  to  two  distinct  periods 
of  time.  During  the  period  the  Ranee  was  in  possession,  and  appropriated  the 
purchase-money  to  her  own  purposes,  her  conduct,  if  she  meant  to  complain  of  the 
sale,  was  fraudulent.  After  she  lost  possession,  and  still  continued  to  appropriate 
the  purchase-money,  it  amounted  to  a  waiver  and  abandonment  of  all  objection  to 
the  sale.  It  might  not  be  inconsistent  with  any  step  which  the  defaulter  might  sub- 
sequently take  to  recover  from  the  Government  compensation  for  an  improper 
exercise  of  its  authority,  if  such  had  taken  place ;  but  as  between  the  Ranee,  who  was 
divested  of  the  estate,  and  the  Purchaser,  we  submit  that  the  acceptance  of  the  pur- 
chase-money is  conclusive ;  for  it  is  impossible  that  a  party  can  be  at  the  same  time 
Owner  of  the  estate  and  entitled  to  hold  the  purchase-money  also. 

It  is  impossible  to  support  the  judgment  of  the  Courts  below  upon  these  grounds. 
It  was  a  grievous  injustice  to  set  aside  the  sale,  turn  the  Purchaser  out  of  possession, 
and  assume,  as  the  decree  does,  that  he  had  realized  the  amount  of  his  purchase- 
money,  with  interest  at  12  per  cent.,  during  the  fifteen  years  he  was  in  possession. 
The  decree  is,  in  principle,  erroneous ;  proceeding  on  the  footing  that  the  Govern- 
ment Officers  have  conducted  themselves  illegally  and  indiscreetly  in  the  conduct  of 
the  sale,  it  declares  them  free  from  blame,  and  decrees  the  Purchaser  to  lose  his 
purchase-money.  It  is  utterly  inconsistent  with  every  principle  of  justice  and  law 
to  throw  upon  the  Purchaser  those  consequences  which  are  attributable  entirely  to  the 
[73]  Government  Officers,  with  whom  the  Purchaser  had  no  connection,  and  by 
whose  acts,  according  to  the  law  in  any  other  Country,  the  Purchaser  ought  not  in 
any  degree  to  be  effected. 

Mr.  Miller,  Q.C.,  for  the  Appellant,  Lala  Bunwaree  Lai,  having  the  same  interest 
as  the  other  Appellants  in  maintaining  the  sale,  did  not  address  their  Lordships. 

Mr.  Serjeant  Spankie,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondents, the  heirs  of  the  deceased  Ranee. — This  sale  was  properly  avoided.  It  is 
quite  clear  a  very  large  estate  has  been  sacrificed  for  very  small  arrears  due  to  the 
Government.  The  talook  was  worth  nine  or  ten  lacs  of  rupees,  and  one  of  the  hard- 
ships under  which  the  Ranee  laboured  was  the  extreme  undervalue  for  which  the 
property  was  sold. 

I.  The  question  of  propriety  on  the  part  of  the  Collector,  in  selecting  the  entire 
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talook  for  sale,  must  be  determined  by  the  Regulations,  which  should  be  construed 
liberallj  towards  the  defaulter.  This  estate  is  assessed,  under  the  Decennial  settle- 
ment, in  seventy-four  separate  lots  and  portions,  and  a  sale  in  any  other  form  was 
clearly  illegal.  There  is  no  Regulation  in  existence  which  imposes  upon  the 
Malguzar  who  has  more  than  one  village,  a  legal  obligation  to  comprise  them  in  one 
lot,  or  to  consolidate  the  separate  assessments  of  the  several  villages.  Accordingly, 
the  practice  has  been  to  sell  the  Districts  separately,  taking  so  much  as  was  necessary 
to  satisfy  the  arrear,  and  no  more.  By  sec.  13,  Reg.  XIV.  1793,  it  is  ordered,  that  a 
portion  of  the  estate  of  the  defaulter  should  be  [74]  sold  in  proportion  to  the  arrears. 
Sec.  2,  of  Reg.  V.  1796,  declares,  that  the  Collector  should,  with  the  utmost  care, 
select  such  a  portion  of  the  lands  as  would  be  sufficient  to  satisfy  the  Government 
demands,  and  not  more.  Sec.  23,  Reg.  VII.  1799,  also  enacts,  that  the  Collectors 
should  be  careful  in  selecting  lands  for  sale  in  the  most  proper  manner.  Sec.  2, 
Reg.  V.  1796,  was  found  inconvenient,  and  was  amended  by  sec.  6,  Reg.  I.  1801,  by 
which  power  was  given  to  the  Board,  that  when,  compared  with  the  value  of  the 
entire  lands,  the  amount  of  arrear  was  such,  that  a  small  excess  only  could  arise,  in 
that  case  they  were  at  liberty  to  sell  the  whole  estate  according  to  the  Regulations. 
If  the  Collector  had  selected  one  village  of  these  74,  it  would  have  realized  sufficient 
to  have  paid  off  the  arrear,  and  have  discharged  the  Ranee  from  her  obligations  to 
the  Government.  So  extravagant  an  arrangement  on  the  part  of  the  Collector,  who 
acted  without  competent  authority,  was  unjust,  and  most  oppressive  to  the  Ranee. 
The  spirit  of  the  Bengal  Revenue  Regulations  require,  where  there  are  separate 
assessments  upon  definite  portions  or  districts  of  land,  that  the  property  should  be 
put  up  for  sale  in  separate  lots.  Sec.  3,  Reg.  V.  1796,  expressly  enacts,  that  distinct 
mahals  separately  assessed  for  the  public  revenue  are  to  be  sold  in  distinct  lots.  In 
Meer  Sheer  AU  v.  Sheikh  Lootf  Alt  (3  Sud.  Dew.  Ad.  Rep.  63),  lands  separately 
assessed  were  sold  in  one  lot  for  arrears :  the  sale  was  set  aside  as  illegal.  Again, 
in  Bwmdeonarain  Smgh  v.  Hitrshunkemarain  Singh  (4  Sud.  Dew.  Ad.  Rep.  348), 
a  public  sale  was  annulled,  on  the  ground  that  the  villages  were  assessed,  at  the 
Decennial  [75]  settlement,  as  distinct  mahals,  in  the  names  of  different  persons, 
and  though  they  subsequently  belonged  to  one  and  the  same  individual,  yet  it  was 
held  that  they  could  not  be  sold  to  r^ize  balances  of  Government  as  a  single  estate. 
These  cases  distinctly  show  the  principle  upon  which  the  Courts  in  Bengal  act  with 
reference  to  the  sale  of  property  separately  assessed.  The  sale  of  the  entire  talook 
was  in  violation  of  the  spirit  and  letter  of  the  Regulations  then  in  force  in  Bengal. 

II.  But  the  sale  was  irregular,  as  well  in  its  actual  conduct,  as  in  the  preliminary 
proceedings.  The  first  advertisement  issued  in  this  case  was  not  such  as  was  re- 
quired by  cl.  2,  sec.  29,  of  Reg.  Yil.  1799,  and  sec.  9,  of  Reg.  I.  1801.  The  object 
of  the  advertisement  was  to  invite  Purchasers  to  attend  the  sale ;  but  if  the  informa- 
tion given  was  altogether  erroneous,  the  advertisement  was  illegal  for  want  of 
compliance  with  the  Regulations.  There  was  no  description  in  the  advertisement 
or  sale  statement  corresponding  with  what  is  required  by  the  Regulations.  It  was 
altogether  erroneous;  it  should  have  stated  in  detail  every  one  of  the  aslee  and 
dakhilee  villages,  to  enable  the  bidders  to  understand  that  though  it  was  described 
as  74  villages,  yet  it  was  in  reality  much  more.  Reg.  VII.  1799,  sec.  29,  cl.  2.  This 
is  a  fatal  objection  to  the  first  advertisement.  With  respect  to  the  second  advertise- 
ment, that,  we  submit,  must  follow  the  fate  of  the  first.  It  never  was  issued  or 
published  on  the  lands  of  the  defaulter,  as  required  by  sec.  5,  Reg.  XXVI.  1803.  This, 
of  itself,  is  sufficient  to  annul  the  sale.  Bhu^imnt  Sing  v.  The  CoUeetor  of  Goruek- 
pore  (3  Sud.  Dew.  Ad.  Rep.  325) ;  The  Collector  of  Bcureilly  v.  [76]  Maj<yr  Hearsey 
(3  Sud.  Dew.  Ad.  Rep.  242).  The  provisions  of  Reg.  XI.  1822,  so  far  as  they  affect  the 
rights  of  the  parties  to  this  appeal,  are  not  retrospective,  and  do  not  apply. 

III.  The  remaining  point  is  the  appropriation  by  the  Ranee,  of  the  surplus 
purchase-money.  The  artificial  principles  enforced  by  Courts  of  Equity  in  England 
do  not  extend  to  India.  Even  if  they  did,  it  must  be  shown  that  the  party  who 
adopts  an  act  does  so  with  deliberation,  and  is  aware  of  the  effects  flowing  from 
it ;  before  it  can  be  construed  into  an  admission,  it  must  be  proved  to  have  beer  done 
deliberately.  It  must  be  done  with  intention,  or  that  intention  must  be  a  aecesairy 
and  unavoidable  inference  of  law.  There  is  no  evidence,  or  even  a  pretence,  that  the 
Ranee  made  any  written  application  for  the  purchase-money.     The  Mooktar,  or 
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general  agent  of  the  Ranee,  taking  the  purchase-money,  and  appropriating  it  to  the 
payment  of  the  subsequent  arrears,  was  an  unauthorized  act.  It  was  not  within  the 
geiiral  scope  of  bis  authority.  The  Ranee  was  a  woman  utterly  helplecis  in  tbc 
Hindoo  state  of  society,  unable  to  attend  to  her  own  affairs.  It  cannot  be  contended 
that,  so  long  as  the  Ranee  continued  in  possession  of  the  estate,  in  opposition  to  the 
purchaser,  she  was  acquiescing  in  the  purchase.  The  Appellants'  Counsel,  through- 
out their  argument,  treat  the  Ranee  as  the  Vendor ;  we  deny  she  can  be  so  considered 
— ^the  Government  was  the  Vendor.  There  was  no  privity  between  the  Ranee  and  the 
Purchaser,  and,  therefore,  the  Purchaser  cannot  have  a  right  against  her.  If  the 
Government  had  no  power  to  sell  the  entire  estate,  the  Purchaser  has  no  title.  He 
must  look  to  the  Government.  The  remaining  objection  [77]  to  the  decree  is  for 
not  directing  an  account  or  restitution  of  the  purchase-money.  There  is  no  form  of 
action  analogous  to  a  Bill  of  account  in  the  Mofussil  Courts.  It  was  a  very 
just  inference,  after  the  Appellants  had  been  sixteen  years  in  possession,  with  such  a 
beneficial  purchase,  to  presume  that  they  had  indemnified  themselves. 

Mr.  Justice  Erskine  (July  6,  1842). — ^This  appeal  arises  out  of  a  suit  originally 
instituted  in  the  Provincial  Court  at  Patna,  in  December  1817,  by  the  late  Ranee, 
the  Widow  of  Rajah  Juswunt  Sing,  against  the  Government  of  Bengal;  and  also 
Maharajah  Mitterjeet  Sing  (for  himself  and  as  Guardian  of  Rajah  Mood  Narain 
Sing),  Meer  Abd-Oollah,  Gokul  Chuud,  and  Baboo  Byjnath  Sahoo,  for  the  purpose  of 
annulling  the  sale  of  the  talook  of  Belkhuruh,  in  the  pergunnah  of  Urol,  formerly 
the  property  of  the  Ranee,  but  which  had  been  seized  for  arrears  of  revenue  by  the 
Officers  of  the  Government,  and  by  them  sold  to  the  Appellant,  Maha-rajah  Mitterjeet 
Sing,  for  the  sum  of  S.  R.  110,000. 

TTie  grounds  upon  which  the  sale  was  impeached  by  the  Ranee,  were  in  substance, 
as  collected  from  her  plaint,  that  the  sale  was  the  result  of  a  fraudulent  conspiracy 
between  the  Purchaser,  Maha-rajah  Mitterjeet  Sing,  and  Baboo  Byjnath  Sahoo,  the 
cash-keeper  of  the  Government,  and  Meer  Abd-Oollah,  and  also  the  Officers  of  the 
Collector ;  that  a  larger  extent  of  property  than  was  necessary  to  produce  the  arrears 
due,  was  put  up  for  sale,  and  sold ;  and  that  for  the  purpose  of  enabling  the  Pur- 
chaser to  obtain  the  Ranee's  property  at  an  inadequate  price,  the  whole  of  the  talook 
of  Belkuruh  had  been  unnecessarily  and  im-[78]-properly  put  up  to  sale  in  one  lot, 
and  that  the  advertisement  did  not  sufficiently  apprise  those  who  might  be  expected 
to  become  bidders  at  the  sale,  what  was  the  extent  and  nature  of  the  property  to  be 
sold;  that  the  sale  having  been  postponed,  no  sufficient  advertisement  of  the  day 
fixed  for  the  sale  had  been  published  according  to  the  Government  Regulations ;  and 
that  by  these  means,  property  of  the  Ranee,  which  was  worth  five  lacs  of  rupees,  had 
been  purchased  by  the  Appellant,  Maha-rajah  Mitterjeet' Sing,  for  the  inadequate 
price  of  S.  R.  110,000.  The  Ranee  further  complained  that  the  purchase  was  made 
in  fictitious  names,  and  that  in  reality  it  was  a  purchase  for  the  use  of  the  Govern- 
ment Officers,  contrary  to  the  Regulations,  and  that  the  sale  was  in  fact  of  210 
villages,  whereas  the  advertisement  stated  it  to  be  of  74  villages  only ;  and  further, 
that  the  balance  of  arrears  was  incorrectly  stated ;  that  in  truth  no  balance  was  due 
for  any  arrears  of  the  talook  that  was  sold,  and  that  no  notice  of  the  advertisement 
had  been  given  to  the  Ranee. 

After  filing  her  plaint,  and  before  any  further  proceedings  were  had,  the  Ranee 
died,  and  the  suit  was  afterwards  carried  on  by  her  heirs. 

The  Officers  of  the  Government  put  in  no  answer  to  the  Plaintiff's  complaint. 

After  instituting  certain  inquiries  into  the  circumstances  of  the  sale,  the  Board 
of  Revenue  appears  to  have  come  to  the  conclusion  that  the  sale  had  been  irregularly 
conducted,  and  to  have  wished  that  the  Purchaser  should  give  up  the  estate  to  the 
Ranee;  but  the  Purchaser  having  declined  to  acquiesce  in  their  view  of  the  case  the 
Government  took  no  part  in  the  defence. 

[79]  The  other  Defendants,  however,  having  put  in  their  answers,  and  the 
pleadings  having  been  brought  to  a  dose,  a  mass  of  evidence,  both  documentary  and 
oral,  was  produced  on  both  sides,  and  on  the  19th  of  November,  1825,  the  Provincial 
Court  of  Patna  pronounced  its  decree,  and  thereby,  after  entering  into  an  elaborate 
detail  of  all  the  circumstances  of  the  case,  and  after  stating  that  the  sale  was  fic- 
titious, and  contrary  to  the  Regulations,  and  was  made  through  the  collusion  and 
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misrepresentations  of  the  OflScers  of  the  Collector,  and  after  further  pointing  out 
certain  irregularities  in  the  conduct  of  the  sale,  and  the  issue  of  the  advertisements, 
ordered  the  sale  to  be  annulled ;  and  that  the  heirs  of  the  Ranee  should  obtain 
possession  of  the  villages  in  dispute,  and  that  they  should  pay  into  the  treasury  the 
sum  of  R.  2716.  6.  5.,  the  balance  after  the  receipt  of  R.  10,026.  4.,  on  account  of  the 
balance  of  malguzary  due  to  the  end  of  Phagoon,  with  interest.  The  decree  then 
proceeds  thus: — "  And  as  it  is  probable  that  the  purchasers  have  realized  more  than 
the  price  of  the  sale,  with  interest,  from  the  profits  of  the  villages  in  dispute,  it  is 
not  thought  necessary  to  give  any  order  to  return  the  sale  price  in  this  case ;  either  of 
the  parties  who  may  think  there  is  an  escees  of  money  due,  may  sue  to  realize  it.  As 
the  sale  was  effected  by  the  combination  and  misrepresentations  of  the  Officers  and 
Purchasers ;  and  the  Council  (meaning  the  Provincial  Council  of  Patna),  upon  the 
report  of  the  Collector  and  the  Letter  of  the  Board,  when  an  answer  of  Government 
to  the  plaint  was  required,  considered  the  sale  improper,  and  advised  the  talook  to 
be  returned  (with  which  the  Purchaser  would  not  comply,  and  on  which  account 
Government  refused  giving  an  answer  to  the  plaint  of  [80]  the  late  Ranee),  no  blame 
is  attached  to  Government.  The  whole  costs  of  both  parties  are,  therefore,  to  be 
paid  by  the  Purchasers." 

The  Purchasers  appealed  from  this  decree  to  the  Sudder  Dewanny  Adawlut,  and 
further  evidence  on  both  sides  was  taken  in  the  cause  by  order  of  that  Court,  and  on 
the  29th  of  May,  1832,  the  Court  pronounced  its  decree,  affirming  the  sentence  of  the 
Provincial  Court,  upon  the  ground  that  the  sale  in  dispute  was  unnecessary  and 
improper,  and  contrary  to  the  Regulations ;  and  after  giving  its  reasons  for  this 
conclusion,  the  Court  proceeds  to  state  as  follows: — "  But  be  it  understood  that  the 
sale  in  dispute  has  not  been  reversed  on  account  of  the  sale  price  of  the  lands  much 
exceeding  the  malguzary  due  by  the  proprietor;  for,  according  to  sec.  25,  Reg.  V.  1812, 
it  would  not  be  a  sufficient  ground  to  reverse  the  sale.  But  be  it  known  that  the  real 
ground  for  the  reversal  of  the  sale  of  the  talook  in  dispute  is,  that  although  the 
jumma  of  every  mahal  of  the  talook  was  separately  entered  in  the  settlement  of  1197 
Fusly,  the  Collector  did  not  refer  to  the  Board  for  a  sale  of  a  portion  of  the  lands 
of  the  defaulter  sufficient  to  discharge  the  arrears  due  to  Government;  and  it  is 
still  more  wonderful  that  in  the  advertisement  for  the  sale  of  the  entire  talook,  the 
name  and  jumma  of  each  mahal  belonging  to  it  was  not  mentioned,  as  ordered  by  the 
Regulations,  and  in  consequence  of  which  omission  a  great  loss  has  been  sustained 
by  the  Respondents."  It  was,  therefore,  ordered  that  the  decision  of  the  Provincial 
Court  should  be  in  every  respect  affirmed,  and  all  the  costs  be  payable  by  the  Appel- 
lant, and  the  Respondents  be  put  in  possession  immediateljy,  on  paying 
S.  R.  2716.  6.  5.,  the  balance  [81]  due  to  Government,  with  interest  from  the  date  of 
sale. 

Against  these  decrees  the  Purchasers  appealed  to  the  Queen  in  Council,  and  Her 
Majesty  having  been  pleased  to  refer  the  case  for  hearing  before  the  Judicial  Com- 
mittee, it  was  fully  and  ably  argued  here,  on  the  7th,  11th,  and  I7th  of  December 
last. 

And,  upon  the  argument  the  learned  Counsel  for  the  Respondents,  feeling  that 
the  facts  proved  in  the  Court  below  would  not  enable  them  to  support  the  decrees 
appealed  from,  on  the  ground  either  of  fraudulent  combination  between  the  Pur- 
chasers and  the  Collector,  or  upon  their  plea  that  the  sale  was  fictitious,  or  that  the 
purchase  was  made  on  behalf  of  the  Government  officers,  very  properly  abandoned 
those  untenable  positions ;  for  their  Lordships  are  satisfied  after  a  careful  examina- 
tion of  the  evidence,  that  no  such  case  was  made  out  by  the  Respondents.  But  it  was 
upon  the  argument,  strongly  urged,  that  the  sale  had  been  justly  annulled  on  the 
ground  that  the  sale  of  the  whole  talook,  and  especially  the  sale  of  it  in  one  lot,  was 
unnecessary  and  improper,  and  contrary  to  the  Regulations,  and  without  the 
sanction  of  the  Board  of  Revenue,  and  that  the  advertisements  were  insiifficient  in 
point  of  form,  and  had  not  been  properly  issued  or  served. 

A  short  summary  of  the  facts  proved  will  render  clear  the  view  which  their 
Lordships  take  of  the  questions  before  them. 

It  appears  that  the  talook  in  question  consisted  of  210  mouzahs,  or  villages,  of 
which  85  were  original  or  principal  villages,  called  aslee,  and  125  were  dependent 
villages  or  hamlets,  called  dakhileci;  but  these  210  villages  were  classed  for  fiscal 
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purposes  under  the  [82]  names  of  74  of  the  villages,  and  a  separate  sum,  called  the 
sudder  jununa,  was,  hj  the  Settlement  of  1197  Fusly,  assessed  upon  each  of  these  74 
fiscal  villages,  the  total  amount  of  which  was  S.R.  24,748.  11.  10.  This 
constituted  the  Sudder  jumma  of  the  whole  talook  of  Belkhuruh.  Besides  this 
talook  of  Belkhurtih,  the  Ranee  was  also  the  proprietor  of  four  other  talooks 
in  other  pergunnahs,  the  assessments  for  which  were  entered  in  the  same 
form,  namely,  by  placing  a  sudder  jumma  opposite  the  several  fiscal  village  of  each 
talook,  and  placing  the  sum  total  of  these  jummas  as  the  sudder  jumma  of  the 
respective  talooks,  making  the  sudder  jununa  of  all  the  five  talooks  to  amount  to 
R.  41,451.  4.  15.,  which  was  the  amount  of  revenue  payable  yearly  by  the  Ranee,  in 
respect  of  these  five  talooks. 

It  appeared  by  the  evidence,  and  by  the  admission  of  the  parties,  that  prior  to  the 
year  1801,  separate  kabooliats,  or  leases,  were  made  in  respect  of  each  of  the  fiscal 
villages  composing  the  several  talooks  above  mentioned. 

But  in  the  year  1801,  in  consequence  of  the  inconvenience  arising  from  such  an 
arrangement,  the  different  Zemindars  were  required  to  furnish  a  general  kabooliat 
and  kistbundy  for  the  whole  of  their  villages,  and  it  was  notified  to  the  different 
Zemindars  that  the  several  adjoining  villages  composing  a  Zemindary,  or  held  by 
one  individual,  were  to  be  considered  as  one  joint  estate,  and  that  all  the  villages  of 
a  proprietor  would  be  included  in  the  name  of  the  principal  village  as  one  talook. 

In  pursuance  of  this  requirement  and  notice,  the  Ranee,  by  her  agent,  Puhulwan 
Sing,  on  the  24th  of  October,  1801,  executed  a  kabooliat,  by  which  he  un-[83]-der- 
took,  on  the  behalf  of  the  Ranee,  to  continue  to  pay  the  sum  of  R.  41,451.  4.  15.,  the 
jumma  khiraj,  or  assessment  of  the  pergunnahs  Urol,  Mussoora,  Shahpoor  Mittah, 
Sanda,  and  Goh  (that  being  the  annual  jumma  fixed  at  the  Decennial  settlement), 
and  declared  that  if  she  should  not  pay  the  instalments  monthly,  according  to  the 
deed  of  instalment,  the  whole  of  her  property  and  possessions  might  be  sold  at  the 
discretion  of  the  chief  authorities,  and  the  balance  realized.  And  in  a  schedule  to 
this  instrument  the  names  of  the  74  fiscal  villages,  with  the  several  assessments  to 
each,  were  inserted,  headed  by  the  name  of  the  pergunnah  Urol,  with  the  sudder 
jumma  of  such  assessments,  followed  by  a  similar  list  of  the  other  villages  and 
assessments,  arranged  under  similar  headings  of  the  names  and  sudder  jumma  of 
the  other  pergunnahs  to  which  they  respectively  belonged. 

It  further  appeared  by  the  evidence,  that  in  the  month  of  Feburary,  1815,  there 
was  an  arrear  of  revenue  due  to  Government  from  the  Ranee,  in  respect  of  these  five 
talooks,  to  the  amount  of  S.  K  12,742.  10.  5.,  and  that  upon  the  2nd  of  May,  1815, 
the  acting  Collector  at  Bahar  published  an  advertisement  for  the  sale  of  Belkhuruh, 
on  Monday,  the  5th  of  June,  at  the  Collector's  Sudder  Cutcherry  at  Bankissor,  in 
which  the  property  to  be  sold  was  described  in  the  form  there  set  forth. 

Evidence  was  given  of  the  service  and  distribution  of  this  advertisement,  the 
insufficiency  of  which,  however,  formed  one  of  the  subjects  of  complaint  by  the  Ranee, 
to  which  it  will  be  necessary  more  particularly  to  refer. 

It  appears  that  the  estates  of  other  defaulters  had  been  advertised  for  sale  on  the 
same  5th  of  June,  but  [84]  before  that  day  arrived,  orders  were  received  by  the 
Collector  from  the  Board  of  Revenue,  that,  with  a  view  of  affording  to  the  Malguzars 
in  arrear  a  further  indulgence  in  respect  of  time,  the  sales  should  be  deferred  until 
the  22nd  of  that  month. 

No  public  notice  of  this  postponement  had  been  given  before  the  5th  of  June, 
and  a  nimiber  of  persons  having  assembled  on  that  day,  expecting  a  sale,  the  acting 
Colector  caused  it  to  be  made  known  to  the  persons  present  that  the  sale  was  post- 
poned till  the  22nd  of  June,  and  another  advertisement  was  prepared  and  delivered 
for  distribution  in  the  form  stated  in  the  pleadings. 

Notice  of  the  postponement  was  publicly  given  to  the  several  persons  attending 
for  the  expected  sale,  amongst  whom  was  Chumun  Lai,  the  Agent  of  the  Ranee,  who 
had  herself  applied  for  a  postponement  of  the  sale.  A  copy  of  this  advertisement  was 
affixed  to  the  Cutcherry  at  which  the  sale  was  to  have  taken  place,  and  copies  of  the 
advertisement  were  affixed  at  the  different  Courts  in  the  District,  but  no  copy  of 
this  advertisement  was  served  on  the  Ranee  herself,  or  affixed  upon  any  part  of  the 
estate. 

On  the  22nd  of  June,  the  talook  of  Belkhuruh  was  put  up  for  sale  in  one  lot,  and 
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sold  to  the  Agent  of  Mitterjeet  Sing,  for  the  sum  of  S.  K.  110,000,  which  sum  was 
afterwards,  before  the  29th  of  June,  paid  into  the  Treasury.  On  Uie  29th  of  June, 
petitions  were  presented  by  Mitterjeet  Sing,  Giokul  Chund,  and  Meer  Abd-Oollah, 
stating  that  the  estate  had  been  bought  by  Mitterjeet  Sing,  as  to  one  half,  for  his 
Son,  Baboo  Mood  Narain;  as  to  one  fourth,  for  Gokul  Chund;  and  as 
to  the  remaining  one-fourth,  for  Meer  Abd-Oollah;  and  praying  that 
their  names  might  be  inserted  as  pro-[86]-prietorB,  according  to  their  several  pro- 
portions. On  the  4th  and  6th  of  July,  petitions  were  presented  by  the  Ranee,  com- 
plaining of  the  sale,  and  praying  that  it  might  be  annulled,  which  were  laid  before 
the  Board  of  Revenue,  and  that  Board  (after  receiving  a  report  from  the  acting 
Collector  to  whom  the  two  petitions  were  referred  for  an  explanation  by  a  Letter 
from  their  acting  Secretary  to  the  acting  Collector  of  Bahar,  dated  the  15th  of 
August)  declared  that  the  Board  was  satisfied  with  the  explanation  relative  to  the 
sale  of  the  estates  of  the  Ranee  of  Rajah  Juswunt  Sing,  and  considered  the  sale  legal, 
and  accordingly  confirmed  it.  But  owing  to  circumstances  which  it  is  not  necessary 
to  mention,  possession  was  not  given  to  the  purchasers  until  the  month  of  March, 
1816. 

It  further  appeared,  by  evidence  satisfactory  to  their  Lordships,  though  the 
fact  has  been  disputed  by  the  Respondents,  that  the  balance  of  the  purchase-money 
(after  deducting  the  arrears  of  duty  for  which  the  sale  was  made,  atnd  the  costs  of 
the  sale)  was,  from  time  to  time,  appropriated  by  the  Ranee  to  the  payment  of 
arrears  of  tribute  due  from  her,  in  respect  of  other  property,  and  that  at  the  time 
of  the  commencement  of  the  suit  now  under  appeal,  there  remained  the  sum  of 
Rs.  77.  9.  10.  only,  unappropriated,  and  that  this  small  balance  was  afterwards 
applied  by  her  to  the  like  purposes. 

Under  these  circumstances,  it  was  contended,  on  the  part  of  the  Appellant,  that 
the  sale  of  the  whole  talook  was  strictly  correct,  according  to  the  fair  import  of 
the  Regulations  then  in  force,  and  that  the  advertisements  were  issued  and  published 
agreeably  to  the  form  prescribed  by  the  Regulations ;  that  even  if  more  than  was 
necessary  had  been  erroneously  sold  by  the  [86]  Collector,  and  if  the  form  and 
publication  of  the  advertisements  had  been  defective,  the  sale  could  not  be  thereby 
invalidated;  and  that,  at  all  events,  neither  the  Ranee  nor  her  heirs  could  now 
claim  to  have  the  sale  annulled  on  such  grounds,  since  the  Ranee  had,  by  appro- 
priating the  purchase-money,  after  it  bad  been  paid  into  the  Treasury  by  the  Pur- 
chaser, adopted  and  ratified  the  sale,  and  waived  all  irregularities  in  the  conduct  of 
it;  and  that  still  less  could  any  irregularities  in  the  form  or  service  of  the  adver- 
tisement supply  any  ground  for  annulling  the  sale,  after  such  appropriation  of  the 
price. 

The  Respondent,  on  the  other  hand,  insisted,  that  as  the  power  of  the  Collector 
to  sell,  was  a  qualified  power,  the  purchaser  could  only  maintain  his  title  under  the 
sale  by  showing  that  the  power  had  been  duly  exercised,  and  they  denied  that  there 
was  any  sufficient  evidence  of  any  appropriation  of  the  price  by  the  Ranee,  and 
asserted  t2iat  if  there  was,  it  covld  not  give  efficacy  to  a  sale  which  was  made  in 
defiance  of  her  protest  and  resistance,  and  contrary  to  law. 

The  first  question,  therefore,  which  their  Lordships  have  had  to  consider  is, 
whether  the  sale  in  one  lot  of  the  whole  talook,  for  arrears  of  tribute  which  might 
have  been  paid  off  by  the  proceeds  of  some  definite  portion  of  the  talook,  was  within 
the  scope  of  the  Collector's  authority ;  for  if  the  Collector  had  no  authority  to  sell  the 
whole  talook,  under  the  circumstances,  as  they  stood  at  the  time  of  the  sale,  their 
Lordships  assent  to  the  argument  of  the  Respondents'  Counsel,  that  no  implied 
adoption  of  the  sale  by  the  subsequent  appropriation  of  the  price  will  bar  the  Ranee 
from  reclaiming  her  estate  on  the  restitution  of  the  purchase-money. 

[87]  The  power  of  the  Collector  to  sell  the  talook  depends  upon  the  different 
Regulations  referred  to  in  the  argument.  The  Regulation  XIV.  1793,  after  requiring 
certain  preliminary  steps  not  relevant  to  this  inquiry,  declares,  that  the  lands  of 
defaulters  are  liable  to  seizure  and  sale  by  the  Collector  (without  legal  process  in 
any  Court  of  justice),  for  the  discharge  of  arrears  of  revenue,  but  only  under  the 
sanction  of  the  Grovernor-General  in  Council,  previously  obtained  upon  the  report 
of  the  Collector,  and  the  recommendation  of  the  Board  of  Revenue,  who  are  to 
recommend  the  sale  of  such  a  portion  of  the  estate  of  the  defaulter  as  may  be  sufficient 
for  the  liquidation  of  the  amount. 
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Bj  Reg.  ni.  1794,  sec.  5,  the  Collector  is  required  to  submit  to  the  Board  of 
Revenue,  a  statement  of  such  lands  of  the  defaulter  as  he  va&j  think  it  advisable  to 
have  sold  to  make  good  the  arrears,  and  the  Board  of  Revenue  is  authorized  to  cause 
the  lands  specified  in  such  statement,  or  any  other  lands  bdonging  to  the  defaulter, 
to  be  advertised  for  sale,  and  to  report  the  same,  but  still  the  sale  is  not  to  take  place 
without  the  previous  sanction  of  the  Giovemor-General  in  Council. 

Bj  Regulation  V.  1796,  the  Collector  is  directed  to  be  careful  to  select  for  sale 
such  lands  as,  from  the  current  value  of  similar  lands,  may  appear  likely  to  sell  for 
the  amount  to  be  recovered  by  the  sale,  and  no  more. 

Now,  taking  these  Regulations  together,  they  declare  the  power  of  the  Governor 
in  Council  to  sell  the  lands  of  any  defaulter  for  the  payment  of  the  arrears  of 
revenue,  but  they  also  declare  that  the  Governor-General  will  only  proceed  upon 
the  recommendation  of  the  [88]  Board  of  Revenue,  to  whom  the  Collector  is  to  report 
not  only  the  arrears,  but  also  the  lands,  which,  in  his  judgment,  ought  to  be  sold 
for  the  liquidation.  In  forming  that  opinion,  the  Collector  is  required  to  be  careful 
to  select  such  lands  as  may  appear  likely  to  produce  the  amount  of  the  arrears,  and 
no  more ;  and  then,  in  order  to  protect  the  proprietor  from  the  consequences  of  any 
miscalculation  on  the  part  of  the  Collector,  the  3rd  section  of  Regulation  V.  1796 
proceeds  to  direct  that  where  the  lands  put  up  to  sale  consist  of  distinct  mahals, 
8e|>arately  assessed  for  the  public  revenue,  they  are  to  be  sold  in  distinct  lots,  or, 
though  not  separately  assessed,  if  they  be  of  considerable  extent,  and  may  be  readily 
divided  into  distinct  lots,  they  are  to  be  divided  and  sold ;  and  then  provides  that  so 
many  distinct  lots  only  shall  be  sold  as  may  be  necessary  to  produce  the  amount  of 
the  arrears  and  costs.  But  where  the  lands  are  put  up  in  one  lot,  the  whole  is  to 
be  sold,  whether  the  amount  bid  for  them  be  more  or  less  than  the  sum  due,  and  the 
overplus,  if  any,  paid  to  the  proprietor. 

By  Reg.  VII  1799,  the  sale  of  the  land  of  defaulters  is  only  to  take  place  once  a 
year,  and  in  the  interval  the  Collector  is  authorized  to  attach  the  lands  of  the 
defaulters ;  and  at  the  close  of  the  year,  by  the  5th  clause  of  section  23,  he  is  required 
to  report  to  the  Board  of  Revenue  the  amount  of  the  arrears,  and  at  the  same  time 
to  transmit  a  statement  of  the  lands  for  sale,  sufficient  to  make  good  the  arrears,  and 
the  interest  thereon  to  the  time  of  the  sale,  to  be  disposed  of  according  to  the  rules 
prescribed  for  public  sales  on  account  of  arrears  of  revenue.  By  sec.  30,  it  is  declared 
that  the  Board  of  Revenue  are  thereafter  to  conduct  the  sales  of  land  in  the  mode 
prescribed  by  [89]  the  Regulations,  without  any  reference  to  the  Governor-General 
in  Council,  except  in  cases  where  they  require  his  instructions;  and  they  are 
required  to  be  particularly  attentive  to  the  proper  selection  of  lands  for  sale  by  the 
Collector. 

The  effect  of  this  alteration  is  worthy  of  attention ;  for  as  before  this  time  no 
sale  of  any  lands  for  the  arrears  of  revenue  could  take  place  without  the  sanction 
of  the  Governor-General  in  Council,  and  as  the  Governor-General  in  Council  claimed 
and  exercised  an  indefeasible  right  to  sell  the  whole  or  any  portion  of  a  defaulter's 
lands  for  arrears  of  revenue,  it  followed  that  no  sale  of  land  for  such  purpose,  under 
the  sanction  of  the  Governor-General  in  Council,  could  be  invalidated  on  the  plea 
that  too  much  had  been  selected  by  the  Collector. 

But  as,  by  the  Regulation  last  referred  to,  the  Board  of  Revenue  are  authorized 
to  conduct  the  sales  in  the  mode  prescribed  by  the  Regulations,  without  reference  to 
the  Governor-General,  it  would  follow  that  the  sale  in  question,  which  was  made 
without  any  reference  to  the  Governor-General  in  Council,  could  only  be  sustained 
under  this  Regulation,  by  showing  that  it  was  sanctioned  by  those  former 
B^:ulstion8. 

By  Reg.  I.  1801,  sec.  6,  after  reciting  that  the  unqualified  operation  of  the  rule 
established  by  sec.  11,  Reg.  V.  1796,  had  been  found  prejudicial  to  the  public  interests, 
in  the  subdivision  of  small  estates,  as  well  as  to  the  proprietors  of 
soch  estates,  by  parcelling  them  into  lots  so  inconsiderable  as  to  prevent 
8  competition  for  the  purchase  of  them,  and  after  authorizing  the  Board  of 
Revenue,  if  they  should  judge  it  advisable,  to  sell  in  one  lot  any  entire  estate  of 
which  the  annual  assessment  did  not  exceed  S.  R.  500,  the  [90]  Board  of  Revenue 
is  therdby  authorized,  whenever  the  amount  to  be  recovered  by  a  sale  of  land  shall 
bear  such  proportion  to  the  computed  value  of  the  whole  estate  as  may  be  calculated 
to  leave  only  an  inconsiderable  surplus  on  the  sale  of  the  entire  estate,  to  sell  the 
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entire  estate  in  the  manner  prescribed  by  the  Regulations,  though  the  total  annual 
assessment  should  exceed  the  sum  of  S.  S.  600  above  limited.  In  such  cases,  the  value 
of  the  lands  for  sale  is  to  be  computed  from  the  best  information  procurable,  of 
their  produce  and  extent,  compared  with  the  amount  of  the  assessment  upon  them, 
and  the  current  value  of  similar  lands.  And  by  sect.  7,  it  is  provided  that  the  rule 
in  sec.  3,  Reg.  V.  1796,  is  not  meant  to  require  the  division  and  distinct  allotment  ■ 
of  a  pergunnah  or  turruf,  or  other  established  local  division ;  that,  on  the  contrary, 
all  established  local  divisions  of  known  limits  are,  as  far  as  possible,  to  be  preserved 
entire  in  every  possible  sale  of  land,  and  to  regulate,  in  general,  the  subdivision  of 
landed  property,  when  an  estate  may  be  divided  at  the  public  sales,  and  a  portion 
disposed  of  as  a  distinct  estate. 

If  the  authority  vested  in  the  Board  of  Revenue  had  stopped  here,  it  would  have 
been  necessary  to  show,  not  only  that  the  sale  of  the  whole  talook  of  Belkhuruh  had 
been  made  by  the  directions  of  the  Board  of  Revenue,  but  also  that  such  sale  was 
authorized  by  the  terms  of  the  6th  and  7th  sections  of  Reg.  1. 1801,  last  referred  to. 

But  by  Reg.  V.  1812,  sec.  27,  it  is  declared  that  the  consideration  of,  and  decision 
on,  the  expediency  of  selling  the  entire  estate,  or  of  disposing  in  the  first  instance 
of  any  particular  part  of  it,  resides  in  the  Board  of  Revenue  and  Board  of  Com- 
missioners [91]  respectively,  subject  to  the  control  of  the  Government. 

And  by  sec.  25,  after  reciting  that  no  means  existed  by  which  any  certain  or 
accurate  computation  could  be  formed  d  priori  of  the  real  value  of  any  estate,  or 
portion  of  estate,  it  was  declared  that  sales  made  at  public  auction,  for  that  purpose, 
were  not  liable  to  be  annulled  by  the  Courts  of  Judicature  on  the  ground  that  the 
proceeds  of  the  sales  had  materially  exceeded  the  amount  of  the  arrears  due  from 
the  proprietor  of  the  land  to  Grovemment,  and  that  the  Board  of  Revenue  and  Com- 
missioners would  be  guided  by  their  own  discretion, — subject,  of  course,  to  any 
instruction  from  the  Governor-General  in  Council. 

By  Reg.  XVIII.  1814,  sec.  2,  it  was  enacted,  that  whenever  any  portion  of  an 
instalment  of  revenue  payable  in  any  month,  remained  undischarged  on  the  1st  of 
the  following  month,  the  Collector  might  forthwith,  or  at  any  subsequent  time  (that 
arrear  remaining  undischarged),  either  after  service  of  a  written  demand,  or 
without  such  demand,  advertise  lands,  the  property  of  the  defaulter,  for  public  sale, 
without  first  submitting  a  statement  of  those  lands  for  the  previous  sanction  of  the 
Board  of  Revenue  or  Board  of  Commissioners,  supposing  the  lands  so  advertised  to 
constitute  an  entire  estate,  or  the  whole  of  the  defaulter's  right  and  interest  in  a 
joint  estate ;  but  in  such  case  he  was  to  report  the  same  to  the  Board  of  Revenue  or 
Board  of  Commissioners,  and  to  await  the  Board's  sanction,  and  on  no  account  to 
proceed  to  the  actual  sale  of  the  lands  without  the  express  sanction  of  the  Board, 
subject  to  a  proviso  for  apportioning  the  jumma,  in  cases  in  which  the  lot  proposed 
to  be  sold  constituted  only  a  part  of  the  defaulter's  property  in  an  estate.  By  sec.  4, 
the  Board  [92]  of  Revenue  are  directed,  on  receipt  of  the  Collector's  report  of  his 
having  advertised  lands  for  sale,  or  on  receipt  of  any  statement  of  land  proposed 
by  him  for  sale,  to  proceed  without  reference  to  the  Governor-General  in  Council,  to 
determine  whether  the  sale  shall  take  place. 

This  was  the  last  Regulation  passed  upon  the  subject  before  the  date  of  the  sale 
in  question;  at  that  time,  therefore,  the  law  stood  thus: — The  discretionary  power 
of  deciding,  whether  the  whole  of  defaulters'  lands,  or  any,  and  what  portion  of  them, 
should  be  actually  sold  to  pay  the  arrears  of  revenue,  which  was  originally  vested 
in  the  Governor-General  in  Council,  was  transferred  to  the  Board  of  Revenue  and 
Commissioners,  subject,  nevertheless,  to  the  control  of  the  Governor-General  ip 
Council,  whenever  he  thought  fit  to  interpose  in  his  executive  capacity.  But  in 
order  to  assist  the  Board  in  this  decision,  and  to  prevent  delay,  it  was  the  duty  of 
the  Collector,  whenever  any  revenue  fell  in  arrear,  to  report  the  amount  of  it  to 
the  Board  of  Revenue,  or  Board  of  Conmiissioners,  and,  either  before  or  after 
advertising  a  sale,  to  send  a  statement  of  the  particular  land  of  the  defaulter  which 
he  proposed  should  be  sold  to  pay  off  the  arrears ;  but  the  Collector  was,  in  no  case, 
to  proceed  to  an  actual  sale  without  the  express  sanction  of  the  Board. 

The  fact  to  be  ascertained,  therefore,  with  respect  to  the  first  question,  is,  whether 
the  Board  of  Revenue  had,  before  the  disputed  sale,  sanctioned  the  sale  of  the 
whole  talook  of  Belkhuruh  for  the  liquidation  of  the  arrears  due  from  the  Ranee. 
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Now,  it  appears  from  the  evidence,  that  on  the  24th  of  April,  1815,  the  Collector 
reported  to  the  Board  of  [93]  Revenue  that  he  had  advertised  certain  lands  for  sale 
on  the  5th  of  June  then  next,  and  transmitted  an  abstract  statement  of  the  lands 
in  zillah  Bahar,  proposed  to  be  sold  for  the  recovery  of  arrears  of  revenue  due  to 
Government  up  to  the  Ist  of  Phagoon  1222  Fusly,  that  is,  to  February  and  March, 
1815.  He  also  states  that  he  transmits  a  statement  in  Persian,  together  with  the 
abstract  in  English;  but  it  nowhere  appears  what  the  statement  in  Persian  con- 
tained. And  although  the  Collector,  in  this  letter,  states  be  advertised  for  sale  the 
lands  mentioned  in  the  abstract,  there  is  no  evidence  in  the  proceedings  of  any 
advertisement  of  any  land  of  the  Ranee  having  been  published  before  the  2nd  of 
May  following,  at  which  date  the  advertisement  already  referred  to  was  published. 
Although  this  advertisement  specifies  in  the  margin  that  seventy-four  niouzahs  were 
to  be  sold  for  the  payment  of  the  balance  due  to  Government,  of  S.  R.  12,742.  10.  3., 
and  states  that  the  sale  was  to  take  place  in  conformity  with  the  order  of  the  Board 
of  Revenue,  yet  there  are  no  traces  in  the  evidence  of  any  previous  notice  having 
been  forwarded  to  the  Board  of  Revenue  of  the  specific  lot  that  it  is  proposed  to  put 
up  for  sale,  and  the  abstract  contained  in  the  Collector's  letter  of  the  24th  of  April 
gives  no  such  information  to  the  Board ;  neither,  indeed,  do  the  Regulations  require 
that  such  notice  should  be  sent  previous  to  the  advertisement;  and,  as  the  date  of 
the  orders  of  the  Board  of  Revenue  is  not  stated  in  the  advertisement,  there  is  no 
reason  for  concluding  that  any  such  authority  had  at  that  time  been  given  for  the 
sale  of  any  specific  lands  for  realizing  the  arrears  due  from  the  Ranee ;  and  there  is 
no  evidence  of  any  communication  to  the  Board  of  Revenue  of  the  intention  of  the 
Collector  to  sell  the  [94]  talook  of  Belkhuruh  in  one  lot  for  that  purpose.  There  is 
no  direct  proof,  indeed,  that  the  advertisement  was  ever  forwarded  to  the  Board 
before  the  sale,  and  if  it  had  been,  without  further  explanation,  it  would  not  have 
apprised  the  Board  that  the  74  mouzahs  proposed  to  be  sold  constituted  the  whole 
of  the  talook,  or  that  the  sale  of  any  definite  portion  would  be  sufiQcient  to  cover  the 
amount  of  the  arrears.  Neither  is  there  any  trace  in  the  evidence,  that  the  Board 
of  Revenue,  at  any  time  before  the  sale,  had  actually  given  authority  to  the  Collector 
to  proceed  to  the  sale  of  the  seventy-four  mouzahs  in  one  lot. 

It  may  be,  indeed,  fairly  assumed  that  the  Board  had  been  informed  that  the 
Collector  had  advertised  for  sale  the  number  of  mouzahs  mentioned  in  the  abstract 
of  the  24th  of  April,  1815,  and  that  the  sale  of  those  mouzahs  generally  had  been 
sanctioned  by  the  Board,  because  it  is  stated  that  the  sale  of  those  estates  had  been 
postponed  from  the  5th  of  June  to  the  22nd  of  July,  by  the  order  of  the  Board,  a 
statement  sufSciently  sanctioned  by  the  subsequent  confirmation  of  the  sale;  but 
there  is  not  only  no  direct  proof  of  any  specific  authority  from  the  Board  of  Revenue 
to  sell  the  whole  talook  in  one  lot, — there  is  not  even  a  statement  by  the  Collector 
that  any  such  authority  had  been  given;  on  the  contrary,  the  statement  by  the 
Collector  leads  to  the  inference  that  none  such  had  been  received  by  him ;  for  in  his 
report  in  answer  to  the  Ranee's  complaint  that  the  whole  talook  had  been  sold  in 
one  lot,  he  does  not  plead  the  specific  authority  of  the  Board,  but  the  known  general 
principles  of  the  Regulations,  as  his  justification  for  having  so  conducted  the  sale; 
a  justification  amply  sufficient,  if  true,  for  it  is  only  when  the  general  directions  of 
the  [96]  Regulations  are  departed  from,  that  the  specific  directions  of  the  Board 
can  be  required. 

But,  as  has  been  already  shown  by  Reg.  XVIII.  1814,  sec.  2,  the  Collector  is 
expressly  forbidden  to  proceed  to  the  actual  sale  of  lands  advertised,  without  the 
express  sanction  of  the  Board  to  whom,  by  the  previous  Regulation  of  1812,  was 
entrusted  the  consideration  of,  and  the  decision  on,  the  expediency  of  selling  the 
entire  estate,  or  of  disposing  in  the  first  instance  of  any  particular  part  of  it.  And 
even  by  the  errlier  Regulations  of  1796,  when  the  Collector,  as  it  should  seem, 
conducted  the  sale  upon  general  rules  laid  down  by  the  Governor-General  in  Council, 
without  any  specific  directions  on  any  particular  sale  that  fell  within  the  scope  of 
the  general  rules,  he  was  bound  to  select  for  sale  such  lands  as,  from  the  current 
value  of  similar  lands,  might  appear  likely  to  sell  for  the  amount  to  be  recovered  by 
the  sale,  and  no  more.  And  the  spirit  and  tone  of  the  whole  Code  of  Regulations 
require  that  where  there  are  separate  assessments  upon  different  portions  or  divi- 
sions of  the  property,  the  property  should  be  put  up  to  sale  in  separate  lots,  unless 
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it  should  be  the  wish  of  the  proprietor,  or  for  his  obvious  benefit,  that  the  whole 
estate  should  be  put  up  in  one  entire  lot,  in  which  case  the  whole  was  to  be  sold, 
and  the  surplus  paid  over  to  him.  A  reference  to  the  Regulations,  therefore,  shows 
that  the  plea  urged  by  the  Collector  was  unfounded,  while  the  adoption  of  that  plea 
argues  that  he  had  no  express  direction  on  the  subject,  and  that  he  acted,  therefore, 
without  any  sufficient  legal  authority. 

Other  Regulations  were  passed  after  the  date  of  the  sale,  some  of  which  have  a 
retrospective  opei  ation,  but  [96]  none  of  them  directly  affect  the  question  now  under 
consideration,  although  one  of  them  tends  to  confirm  the  view  which  has  been  already 
taken  of  the  effect  of  former  Regulations.  The  provision  alluded  to  is  in  the  3rd 
cl.  sec.  6,  of  Reg.  XI.  1822,  by  which  it  is  declared  that  no  sale,  whether  made  before 
or  after  the  promulgation  of  that  Regulation,  shall  be  liable  to  be  annulled  on  the 
grounds  of  informality  or  omission  in  the  communications  that  may  have  passed 
between  the  Collector  and  the  Controlling  Board:  provided  that  the  Board  shall 
have  actually  given  authority  to  proceed  to  the  sale  of  the  specific  lot  sold.  Now,  for 
the  reasons  already  given,  this  clause  will  not  protect  the  sale  in  question,  and  its 
terms  seem  to  imply  that  previous  authority  by  the  Board  to  proceed  to  the  sale  of 
the  specific  lot  sold,  was  essential  to  the  validity  of  all  sales  by  the  Collector. 

In  the  course  of  the  argument,  reliance  was  placed  upon  the  kabooliat  executed 
by  the  Ranee's  Agent,  by  which  she  subjected  the  whole  of  her  property  and  posses- 
sions to  sale  for  any  arrears  that  might  be  due.  But  this  kabooliat,  which  was 
executed  on  the  24th  of  October,  1801,  was  given  at  a  time  when,  by  the  Regulations, 
the  Board  of  Revenue  itself  had  only  a  limited  power  in  the  sale  of  an  entire  estate ; 
and  this  kabooliat  purports  at  the  most  to  give  a  more  extended  power  to  the  Board, 
for  the  words  "chief  authorities,"  could  not  be -fairly  taken  to  vest  any  discretion 
in  the  CoUcctoi*.  But  as  at  the  date  of  the  sale,  the  Board  of  Revenue  had,  as  we 
have  seen,  legislative  authority  for  the  exercise  of  an  unlimited  discretion,  no 
additional  sanction  could  be  acquired  for  the  Board  from  this  kabooliat,  and  none 
is  given  by  it  to  the  Collector. 

[97]  From  the  whole  evidence  in  the  case,  therefore,  their  Lordships  are  of 
opinion  that  the  sale  by  the  Collector,  of  the  whole  talook,  was  an  act  unauthorized 
either  by  the  general  rules  and  principles  of  the  Regulations,  or  by  any  specific 
authority  previously  conferred  by  the  Board  of  Revenue.  It  remains,  therefore, 
to  be  seen  what  effect  ought  to  be  given  to  the  subsequent  confirmation  of  the  sale 
by  the  Board,  and  the  supposed  adoption  of  it  by  the  Ranee. 

In  considering  the  effect  of  the  subsequent  confirmation  of  the  sale  by  the  Board, 
it  must  be  remembered  that  the  Board  had  not  the  supreme,  but  only  a  delegated 
authority,  and  that  by  the  terms  in  which  that  authority  was  conferred,  they  were 
expressly  required  to  exercise  their  discretion  before  the  sale  took  place,  and  that 
there  is  no  power  conferred  on  them  to  adopt  and  confirm  an  unauthorized  sale  by 
the  Collector.  As  their  Lordships,  therefore,  are  of  opinion,  that  the  sale  was 
illegal  and  void  in  the  months  of  June  and  July,  so  they  think  it  was  not  rendered 
valid  by  the  unauthorized  confirmation  of  it  by  rtie  Board  of  Revenue,  in  the  month 
of  August.  This  would  clearly  be  the  case  in  respect  of  any  sale  since  the  promulga- 
tion of  Reg.  XL  1822,  by  the  express  provision  of  sec.  26 ;  but  as  that  section  is  not 
retrospective,  no  authority  can  be  derived  from  it  in  this  case;  but  the  principle 
which  dictated  the  Regulation  will  supply  the  rule  without  it.  And  although  their 
Lordships  would  have  been  prepared  to  hold  that  all  mere  irregularities  in  the 
improper  and  unnecessary  sale  of  the  whole  talook  in  one  lot,  in  the  form  of  the 
advertisements  and  the  manner  of  their  service,  had  been  sufficiently  waived  by  the 
Ranee  when  she  appropriated  the  surplus  purchase-money  to  her  own  pur-[98]-po8es, 
so  as  to  deprive  her  of  all  claim  to  annul  the  sale  on  the  ground  of  such  irregularities, 
yet  their  Lordships  cannot  consider  the  Ranee's  acquiescence  in  a  sale  made,  as  she 
had  every  reason  to  believe,  by  the  authority  of  the  Board  of  Revenue,  as  giving  legal 
efficacy  to  a  sale  altogether  void  for  the  want  of  such  authority.  It  is  true  that 
this  case  is  also  provided  for  by  Reg.  XI.  1822,  sec.  27 ;  but  this  Regulation  does  not 
in  terms  refer  to  cases  of  money  received  before  the  promulgation  of  that  rule,  and 
in  justice  ought  not  to  be  so  extended ;  and  though  as  a  positive  Regulation  it  may 
be  considered  as  an  useful  amendment  of  the  law,  there  is  no  known  general  principle 
upon  which  such  a  rule  could  be  held  to  exist  independently  of  express  enactment. 
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Their  Lordships,  therefore,  feel  themselves  constrained  to  uphold  the  judgment 
of  the  CSourts  below,  so  far  as  they  annul  the  sale  of  the  talook. 

But  their  Lordships  cannot  approve  of  the  manner  in  which  those  Courts  have 
disposed  of  the  pecuniary  questions  between  the  parties,  either  as  to  the  purchase- 
money  or  the  costs.  In  the  view  that  their  Lordships  have  taken  of  the  case,  the 
Appellant,  the  Maha-rajah,  stands  wholly  free  from  blame.  He  purchased  the  talook 
at  a  public  auction,  which  to  all  appearances  was  regularly  held  under  the  sanction 
of  the  proper  authorities.  He  paid  the  purchase-money  into  the  Treasury,  and 
after  some  delay  got  possession  of  the  estate.  The  purchase-money  was  appropriated 
in  part  to  the  payment  of  the  arrears  due  from  the  Ranee,  in  respect  of  that  estate ; 
and  as  to  the  residue,  applied  by  the  Ranee  herself  to  the  payment  of  other  arrears 
due  from  her  upon  other  accounts.  The  Court  below,  without  entering  into  any 
investigation  of  the  profits  [99]  made  by  the  Appellant  during  his  occupation  of  the 
estate,  has  assumed  that  he  had  reimbursed  himself  the  amount  of  the  purchase- 
money,  and  interest,  out  of  the  profits  of  the  estate. 

Their  Lordships  see  no  ground  upon  which  the  Court  could  found  such  an 
assumption.  According  to  the  Ranee's  account,  the  talook  for  some  years  before  the 
sale  had  not  enabled  her  to  pay  the  revenue ;  and  there  are  uo  facts  stated  to  show 
that  it  had  been  more  productive  in  the  hands  of  the  Appellant. 

Their  Lordships,  therefore,  are  of  opinion  that  an  account  should  be  taken  of 
the  principal  and  interest  due  to  the  Appellant  in  respect  of  the  purchase-money 
paid  by  him  into  the  Treasury,  and  also  of  the  net  profits  made  by  him  out  of  the 
estate  during  his  occupation,  making  all  just  and  reasonable  allowances  for  per- 
manent improvements  made  by  him;  and  that  upon  payment  to  him  by  the  Re- 
spondents of  whatever  (if  anything)  may  appear  to  be  due  to  him  on  taking  such 
account,  possession  of  the  talook  should  be  delivered  to  the  Respondents.  And  as  in 
their  Lordships'  view  of  the  case,  the  Appellant,  the  Maha-rajah,  stands  acquitted 
of  all  blame  in  the  transaction,  their  Lordships  think  that  so  much  of  the  decree  of 
both  the  Courts  below  as  condemns  the  Appellants  in  costs,  should  be  reversed,  and 
that  each  party  should  bear  their  own  costs,  both  in  the  Courts  abroad  and  in  this 
Country,  and  they  will  advise  Her  Majesty  accordingly. 

[For  subsequent  proceedings,  see  Bunvmree  Lai  v.  Maharajah  Hetnarain  Sing-,  1868, 

7  Moo.  Ind.  App.  U8]. 


[100)  MAHA-RAJAH  ISHUREE  PERSAD  NARATN  SING  and  BABOO  DEEP 
NARAIN"  Sl^Gy—AppeUamts ;  LAL  CHUTTERPUT  SING,— 5e«powf«rf  * 
[July  14,  16,  20,  21,  28,  1842]. 

On,  appeal  from  Bengal. 

A  sale  in  1802  of  lands  in  Allahabad,  for  arrears  of  Government  revenue,  set 
aside  by  the  Mofussil  and  Sudder  Commissions,  constituted  under  Reg.  I. 
of  1821,  although  no  suit  brought  to  annul  the  sale  until  the  year  1821. 
Affirmed  on  appeal  by  the  Judicial  Committee. 

But  the  sale  having  taken  place  by  the  direction  of  the  Government,  and  there 
being  no  fraud  on  the  part  of  the  Purchaser,  the  Judicial  Committee,  under 
clause  2,  sec.  4  of  Reg.  I.  of  1821,  awarded  the  Purchaser  compensation  to  be 
paid  by  the  Government. 

This  was  an  appeal  from  a  decree  bearing  date  the  24th  of  February,  1829, 

•Present:  Members  of  the  Judicial  Committee — The  Lord  President  (Lord 
Whamcliffe),  Lord  Brougham,  the  Vice-Chancellor  Knight  Bruce,  and  The  Right 
Hon.  Dr.  Lushington. 

Privy  Councillors,— Assessors— Sir  Edward  Hyde  East,  Bart,  and  Sir  Alexander 
Johnston,  Ent. 

436 


Digitized  byVjOOQlC 


m  HOOBE  Um.  APP.,  101      MAHA-BAJAH  ISHUBEE  PERSAD  KARAIN  SINO 

pronounced  by  the  Sudder  Special  Commission,  appointed  under  Reg.  I.  of  1821 
(abolished  by  cl.  1,  sec.  10,  Reg.  I.  1829),  for  the  ceded  and  conquered  Provinces 
under  the  Presidency  of  Bengal.  By  this  decree,  so  much  of  the  previous  decree  of  the 
31st  of  August,  1826,  of  the  Mofussil  Special  Commission,  constituted  under  the 
provisions  of  the  same  Regulation,  as  annulled  a  sale  by  auction  of  pergunnah  Barah, 
in  the  Zillah  Allahabad,  for  arrears  of  revenue,  and  decreed  the  restitution  thereof 
to  the  Respondent,  was  a£Srmed ;  but  so  much  of  that  decree  as  directed  compensation 
out  of  the  Government  treasury  in  favour  of  the  Appellant,  the  Maha-rajah,  was 
reversed.     The  sale  took  place  under  these  circumstances:  — 

[101]  In  the  year  1207  Fusly  (a.d.  1799-1800),  the  Zillah  of  Allahabad  formed 
part  of  the  dominions  of  the  Nawab  Vizier  of  Oude,  and  Lai  Juggut  Raj,  the  Father 
of  the  Respondent,  was  at  that  time  the  zemindary  lessee  of  the  pergunnah  Arael, 
and  hereditary  Zemindar  of  the  pergunnah  Barah,  which/  were  jointly  assessed  at 
the  sirai  of  Rs.  320,000.  In  1801  a  new  assessment  was  made  by  the  Nazim  (or  chief 
OflScer)  of  the  Nawab  Vizier,  Roy  Madary  Lai,  whereby  an  increase  of  Rs.  10,000 
was  added,  and  the  jumma  of  the  pergunnah  fixed  for  two  years  certain  at 
Rs.  330,000;  and,  notwithstanding  this  arrangement,  and  an  agreement,  signed 
by  both  parties,  a  further  assessment  was  made  in  the  8am«  year,  and  Lai  Juggut 
Raj  was  compelled  by  force  and  intimidation^  to  execute  another  deed  or  engage- 
ment, binding  himself  to  pay  an  annual  jumma  of  Rs.  346,000  in  the  two  following 
years,  instead  of  Rs.  330,000,  as  previously  assessed  and  agreed. 

In  the  year  1801,  a.d.,  the  Nawab  Vizier  ceded  the  Zillah  of  Allahabad  to  the  East 
India  Company,  and  Mr.  Ahmuty  was  appointed  by  the  British  authorities  Collector 
of  the  Zillah. 

The  Collector,  on  entering  on  his  office,  issued  notices,  calling  upon  the  Zemindars 
to  render  an  account  of  the  Government  dues.  In  obedience  to  this  summons,  Lai 
Juggut  Raj  attended  at  the  Collector's  office,  when  an  arrear  of  Rs.  41,134.  15a.  3g. 
appeared  due  from  him  to  Roy  Madary  Lai,  under  the  agreement  so  obtained  from 
him. 

The  arrears  continuing  unliquidated,  Mr.  Ahmuty,  with  the  sanction  of  the 
Lieutenant-Governor  and  Board  of  Commissioners,  on  the  30th  of  October,  1802, 
caused  the  zemindary  of  pergunnah  Barah  to  be  [102]  put  up  for  sale  by  public 
auction,  with  a  view  of  realizing  the  arrears,  when  the  pergunnah  was  purchased 
for  Rs.  93,000  by  Baboo  Outtroo  Sing,  the  Naib,  or  agent,  of  Maha-rajah  Oudit 
Narrain  Sing,  the  then  Rajah  of  Benares,  in  the  name  of  the  Rajah's  Brother,  Baboo 
Deep  Narain  Sing,  one  of  the  Appellants,  who  was  shortly  afterwards  put  in  posses- 
sion, and  to  whom  a  deed  of  sale  was  regularly  made  in  November  in  the  follow- 
ing year. 

In  the  year  1808,  Lai  Chutterput  Sing,  the  Son  of  Lai  Juggut  Raj,  presented  a 
petition  to  the  Board  of  Commissioners,  alleging  that,  instead  of  his  having  been  in 
arrear  when  the  sale  took  place,  a  balance  was  due  to  him ;  and  that  the  sale  was 
brought  about  through  the  contrivance  and  enmity  of  the  Collector,  and  was  pur- 
chased by  the  Rajah  in  the  name  of  his  Brother,  through  fraud  and  connivance,  and 
praying  that  he  might  be  restored  to  his  inheritance. 

The  Board  forwarded  the  petition  with  its  inclosure  to  the  Governor-General  in 
Council,  and  after  stating  the  result  of  their  examination  of  the  case,  concluded 
their  report  with  the  following  paragraph: — 

"  It  is  too  late  to  regret  that  the  first  measure  of  the  British  Government,  on  the 
introduction  of  its  authority  into  the  province  of  Allahabad,  should  have  been  the 
sale  of  one  of  the  largest  of  the /emindaries  in  it,  and  the  extirpation  of  an  old  and 
respectable  family,  and  at  this  distance  of  time  the  interposition  of  Government  may 
probably  be  no  longer  of  any  avail.  After  a  lapse  of  six  years,  it  must  be  scarcely 
possible  to  revise  the  collections  of  the  successive  Sazawals  deputed  by  the  Collector, 
or  to  revert  to  the  different  persons  on  whom  the  Collector  had  engaged  to  enforce 
Juggut  Raj's  claim ;  and  from  the  retirement  [103]  of  the  p"blic  Officer,  through 
whose  concealment  of  some,  and  misrepresentation  of  other  material  facts,  the  sale 
was  ordered,  all  redress  seems  to  be  precluded.  At  the  same  time,  therefore,  that 
we  submit  the  case  to  Government  as  one  of  peculiar  hardship,  we  confess  ourselves 
at  a  loss  to  frame  any  specific  proposition  in  regard  to  it.     Should,  however,  every 
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other  redress  be  impracticable,  your  Lordships  may  possibly  consider  Juggut  Raj, 
under  all  the  circumstances,  entitled  to  some  provision  from  Government." 

In  consequence  of  this  report  and  recommendation,  the  Governor-General,  on 
the  Ist  of  September,  1809,  granted  an  annuity  of  Bs.  6000  to  Lai  Juggut  Raj. 

On  the  12th  of  September,  1820,  the  Respondent,  Lai  Chutterput  Sing,  the  Son 
of  Lai  Chutterput  Raj,  filed  a  plaint  in  the  Provincial  Court  of  Benares  against  the 
Collector  of  Allahabad  and  Baboo  Deep  Narain  Sing,  to  set  aside  the  sale  of  his 
hereditary  zemindary,  as  invalid  and  illegal.  The  Plaintiff  set  forth  the  circum- 
stances under  vhich  Juggut  Raj  had  been  compelled  to  submit  to  the  oppressive 
assessment  of  his  pergunuah  under  the  Nawab  Vizier's  government,  and  the  subse- 
quent adoption  of  that  assessment  by  the  British  Grovemment,  the  inability  of 
Juggut  Raj  to  pay  the  same  in  full,  the  arrears,  and  the  consequent  sale  of  the 
pergunnah  Bar  ah,  which  the  Plaintiff  alleged  had  been  illegally  and  unjustly  sold 
for  arrears  not  legally  due,  at  an  inadequate  price,  the  approval  of  which  was 
obtained  through  misrepresentation  and  falsehood,  and  the  sale  effected  by  collusion 
and  fraud.  He  stated  himself  to  have  been  an  infant  at  the  time  of  the  sale,  that 
the  property  was  hereditary  property,  and  prayed  that  the  sale  might,  under  the 
circumstances,  be  declared  void,  and  the  estate  restored. 

[104]  The  Defendants  answered  the  plaint,  but  no  further  proceedings  were  had 
in  the  Court  of  Benares,  in  consequence  of  the  establishment  of  the  Mofussil  Special 
Commission,  under  Reg.  I.  of  1821. 

This  Regulation  was  passed  by  the  Governor-General  in  Council,  on  the  13th  of 
January,  1821,  "  for  the  appointment  of  a  Special  Commission  in  the  ceded  and 
conquered  Provinces,  for  the  investigation  and  decision  of  certain  claims  to  recover 
possession  of  land  illegally  or  wrongfully  disposed  of  by  public  sale,  or  lost  through 
private  transfers,  effected  by  undue  influence;  and  for  the  correction  of  errors  or 
omissions  of  the  proceedings  adopted  by  the  revenue  Officers,  in  regard  to  the  record 
and  recognition  of  proprietary  rights,  and  the  assessment  of  the  tenures,  interests, 
and  privileges  of  the  agricultural  community."  The  preamble  stated,  that  "  It  had 
appeared  that,  in  the  first  seven  or  eight  years  after  the  acquisition  of  the  ceded 
Provinces  by  the  British  GJovernment,  the  native  Officers  of  Government,  their  rela- 
tions, connections,  and  dependants,  taking  advantage  of  the  novelty  of  the  British 
rule,  of  the  weakness  and  ignorance  of  the  people,  and  (in  some  cases)  of  the  culpable 
supineness  and  misconduct  of  the  European  functionaries,  under  whose  authority 
they  were  employed,  contrived,  by  fraudulent  and  iniquitous  practices,  to  acquire 
very  extensive  estates  in  several  of  the  Provinces  in  question,  more  especially  in  the 
Districts  of  Allahabad,  Cawnpoor,  and  Goruckpoor,  thus  wrongfully  depriving  of 
their  just  rights  a  great  number  of  the  ancient  landowners,  and  reducing  them  and 
their  numerous  dependants  to  ruin  and  misery.  That  these  abuses  had  been 
chiefly  practised  through  the  perversion,  to  the  purposes  of  chicanery  and  fraud,  of 
the  [105]  rules  enacted  for  the  collection  of  the  Government  revenue,  more  especially 
the  provisions  relating  to  the  public  sale  of  land  for  arrears.  Under  cover  of  these 
rules,  but  contrary  to  the  true  intent  and  meaning  of  the  law  by  which  (though  a 
considerable  discretion  was  left  to  the  Revenue  authorities)  the  measure  of  a  public 
sale  was  principally  designed  for  cases  of  embezzlement,  contumacy,  or  fraud,  many 
estates  were  sold,  from  which  no  balance,  or  a  very  trifling  balance,  was  due,  or  on 
which  the  arrear  accrued  without  any  embezzlement  or  wilful  default  on  the  part 
of  the  Sudder  Malguzar,  and  others  were  disposed  of  without  an  observance  of  the 
prescribed  forms."  It  then  recited,  that  "  the  existing  Regulations  did  not  vest  the 
Civil  Courts  with  so  extensive  a  discretion  in  the  adjustment  of  a  doubtful  claim, 
and  in  the  relief  of  parties  suffering  hardships,  as  the  cases  in  question  appeared 
to  demand  " ;  and  that  "  proceedings  of  the  established  Courts  must  necessarily  par- 
take of  any  defects  belonging  to  the  law  which  it  is  their  duty  to  administer,  and  it 
would  be  obviously  inconsistent  with  every  sound  principle,  to  grant  a  general 
discretion  to  those  Courts  to  deviate  from  the  law  on  individual  views  of  expediency 
or  justice";  and,  "  in  consideration  of  the  above  circumstances,  it  had  appeared  to 
the  Governor-General  in  Council  to  be  essentially  necessary  to  the  ends  of  justice,  that 
a  Special  Commission,  with  large  discretionary  powers,  and  with  full  authority  to 
regulate  its  proceedings  according  to  the  exigencies  of  the  cases  brought  before  it, 
should  be  constituted,  for  the  purpose  of  investigating  the  cases  above  described; 
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of  restoring  to  their  just  rights  the  Zemindars,  and  other  proprietors,  who  haye 
been  wrongfully  dispossessed;  of  defining  and  [106]  fixing  the  real  nature  and 
extent  of  the  interests  and  title  conveyed  to  the  purchasers  in  cases  in  which  sales 
may  be  upheld ;  of  restoring  proprietors  whose  estates  may,  in  consequence  of  the 
errors  in  the  administration  above  noticed,  have  been  transferred  to  another,  on 
account  of  a  trifling  balance,  or  for  a  trifling  consideration,  making  due  compensa- 
tion to  the  present  possessors ;  of  granting  redress  to  persons  who  have  lost  the 
possession  or  management  of  their  estates  without  just  cause,  under  the  operation  of 
a  public  sale,  or  through  any  act  of  a  revenue  officer,  or  who  may  have  been  wrong- 
fully excluded  from  engagements  with  Government;  and  of  making  an  equitable 
adjustment  of  doubtful  claims,  including  the  relinquishment,  upon  due  compensa- 
tion, of  rights  acquired  or  held  under  the  strict  operation  of  the  law,  by  means 
inconsistent  with  equity  and  justice,  or  involving  excessive  hardship  to  the  sufferers." 

It  was,  therefore,  enacted,  that  a  Special  Commission  should  be  constituted,  for 
the  purposes  described  in  the  preamble,  to  be  called  the  "  Mofussil  Special  Com- 
mission, acting  under  the  provisions  of  Reg.  I.  of  1821."  A  second  Commission, 
denominated  the  "  Sudder  Special  Commission,  acting  under  the  provisions  of 
Reg.  I.  of  1821,"  was  also  to  be  constituted,  to  superintend  the  proceedings,  and, 
where  necessary,  to  review  the  decisions  of  the  Mofussil  Commission. 

The  jurisdiction  and  duties  of  these  Commissions  were  prescribed  at  much 
length,  both  in  the  Regulation  itself,  and  also  in  certain  resolutions  of  the  Govern- 
ment, promulgated  at  the  same  time;  and  the  Regulation  of  1821  was  subsequently 
amended  and  enlarged  by  Reg.  I.  of  1823. 

[107]  The  Governor-General  in  Council  carried  into  effect  this  Regulation,  by  the 
appointments  of  the  members  of  the  two  commissions,  the  issuing  of  directions  for 
their  proceedings  and  the  declaration  of  the  limits  within  which  their  jurisdiction 
should  extend. 

The  Respondent  then  brought  the  subject-matter  of  the  present  cause  before  the 
Mofussil  Special  Commission,  and  filed  his  plaint  against  the  Government,  Rajah 
Oodit  Narain  Sing,  and  the  Appellant,  Baboo  Deep  Narain  Sing;  whereupon  an 
order  was  directed  to  the  Provincial  Court  of  Benares,  to  transfer  the  record  of 
their  proceedings  in  that  Court  to  the  Commission. 

Rajah  Oodit  Narsin  Sing  and  the  Appellant,  Baboo  Deep  Narain  Sing,  put  in 
their  answers  to  the  plaint  before  the  Commission,  but  no  answer  was  filed  on  the 
part  of  the  Government. 

A  variety  of  evidence,  consisting  of  documents,  accounts,  reports,  letters,  and 
proceedings  relating  to  the  property,  were  adduced  as  evidence  by  the  parties  in 
the  cause,  and  called  for  by  the  Court  from  the  public  offices,  the  examination  of 
which  was  not  concluded  until  the  31st  of  August,  1826,  when  the  Court  pronounced 
its  decree,  whereby  it  was — 

"  Ordered,  that  the  sale  of  the  pergunnah  Barah  be  cancelled,  and  its  restoration 
decreed  to  Lai  Juggut  Raj,  Father  of  the  Plaintiff,  without  prejudice  to  the  rights 
and  interests  of  other  Claimants,  should  there  be  any;  tliat,  as  specified  above,  the 
sum  of  Rs.  66,541.  9a.  6g.  from  the  Government  Treasury  (in  the  event  of  its  disburse- 
ment being  sanctioned  by  Government),  and  Rs.  26,458.  6a.  6g.  from  the  Plaintiff, 
such  sums  of  Rs.  66,541.  9a.  6g.  and  Rs.  26,458.  6a.  6g.,  making  together  Rs.  93,000, 
be  paid  to  the  present  [108]  occupant;  that  each  party  pay  his  own  costs;  that  a 
copy  of  this  decree  be  forwarded  for  the  information  of  the  Central  Board,  in  order 
that  the  pension  of  Rs.  5000  per  annum,  which,  in  consideration  of  the  sale  of  his 
estate,  the  Government  had  been  pleased  to  grant  to  Lai  Juggut  Raj,  by  its  order 
dated  ist  September,  1809,  may  be  discontinued  from  this  date." 

From  this  decree  the  cause  was  carried  by  appeal  to  the  Sudder  Special  Com- 
mission, acting  under  the  Reg.  I.  of  1821.  The  Sudder  Special  Commission  affirmed 
so  much  of  the  decree  below  as  adjudged  the  annulment  of  the  sale,  and  restoration 
of  the  pergunnah  to  the  Respondent,  and  reversed  such  part  of  the  decree  as  awarded 
the  payment  of  compensation,  and  directed  the  Appellant  to  be  held  responsible  for 
the  costs  of  the  Mofussil  Special  Commission,  according  to  its  decree,  and  also  of  that 
Court.  The  ground  on  which  this  Sudder  Special  Commission  proceeded  in  modify- 
ing, in  the  manner  above  mentioned,  the  decree  of  the  Mofussil  Special  Commission, 
was,  that  there  was  evidence  that  the  Rajah  was  not  ignorant  of  the  wrong  and 
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oppreasiou  which  had  be«n  committed ;  that  the  purchase  was,  in  fact,  the  purchase 
of  the  Bajah,  concealing  his  interest  under  the  name  of  the  Appellant,  Baboo  Deep 
Narain  Sing,  and  was,  therefore,  fictitious ;  that  the  sale  was  in  contravention  of  an 
express  prohibition  of  the  Gk>Ternment ;  and  that,  as  it  was  not  the  practice  of  that 
Court  to  award  mesne  profits  to  be  paid  I3y  the  possessor  to  the  party  kept  out  of 
possession,  it  would  be  improper  to  give  the  purchaser,  who  had  derived  an  enormous 
profit  from  the  estate,  any  compensation. 

[109]  The  Appellants  appealed  to  His  late  Majesty  in  Council. 

The  Government  did  not  appear  or  intervene  in  any  of  the  proceedings  before  the 
Hofussil  or  Sudder  Commission,  but  the  East  India  Company,  on  the  admission  of 
the  appeal  to  His  late  Majesty  in  Council,  intervened  and  put  in  a  case,  and  prayed 
leave  to  be  heard,  bo  far  as  Uieir  interests  were,  or  might  be,  concerned  or  afEected 
by  any  adjudication  on  the  matters  involved  in  the  appeal,  and  submitted  that  the 
decree  of  the  Sudder  Special  Commission  ought  to  be  confirmed,  in  so  far  as  the 
same  decreed  that  no  compensation  should  be  paid  by  the  GU)vernmeut  on  account  of 
the  sale  of  the  pergunnah  Barah,  by  auction,  having  been  annulled,  or,  at  any  rate, 
that  it  was  not  competent  to  the  Mofussil  Commission  to  award  or  assess  any  such 
compensation  against  the  Government. 

Mr.  Kindersley,  Q.C.,  Mr.  G.  Richards,  Q.C.,  and  Mr.  Walpole,  for 'the  Appellants. 
Mr.  L.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Respondents;  and  Mr.  Serjeant 
Spankie,  Mr.  E.  J.  Lloyd,  Mr.  Edmund  F.  Moore,  and  Mr.  C.  BuUer,  Jun.,  for  the 
Blast  India  Company,  intervening  in  the  appeal. 

On  the  question  of  length  of  possession  of  the  zemindary  by  the  Appellants,  it 
was  contended  that  the  Commissioners  should  have  dealt  with  it  in  such  way  as 
Courts  of  Equity  in  England  have  done,  and  held  the  Respondent's  claim  barred  by 
lapse  of  time.  In  support  of  which  position,  Gregory  v.  Gregory  (Cooper's  Ch.  Cases, 
201),  [110]  and  Hovenden  v.  Lord  Annesley  (2  Sch.  and  Lef.  632),  were  referred  to. 
The  other  points  raised  during  the  argument  are  fully  stated  and  considered  in  the 
judgment. 

The  yice-Chancellor  Knight  Bruce  (August  4,  1842). — This  case  has  been  pro- 
perly argued  on  the  merits.  The  doubt  suggested  by  one  of  the  learned  Counsel  for 
the  Appellants,  whether  the  District  to  which  the  zemindary  or  pergunnah  in  ques- 
tion belongs,  was  within  the  operation  and  powers  of  the  Commissioners,  whose 
judgments  are  before  us,  has  not  been  insisted  upon,  and  seems  to  us  excluded  from 
our  consideration  by  the  whole  state  of  the  cause. 

We  think  also  that  the  argument  has  rightly  laid  no  stress  on  the  circumstance 
of  the  Son  of  Lai  Juggut  Raj,  and  not  Lai  Juggut  Raj  himself,  though  alive,  having 
been  the  complaining  party  in  the  proceedings  below.  Having  regard  to  the  nature 
of  the  jurisdiction  and  question,  the  petition  of  Lai  Juggut  Raj,  presented  on  the 
1st  of  March,  1826  (a),  and  the  course  taken  by  all  parties,  we  could  not  have  given 
effect  to  the  objection  if  pressed. 

[Ill]  The  length  of  time  also  that  elapsed  between  the  sale  of  which  complaint 
is  made,  and  the  commencement  of  these  proceedings,  though  very  properly  urged 
as  matter  of  grave  consideration  with  reference  to  the  judicial  discretion  to  be 
exercised,  and  the  mode  of  exercising  it,  has  with  equal  propriety  been  admitted  on 
the  part  of  the  Appellants  not  to  form  an  objection  to  the  jurisdiction,  or  a  bar  to 
relief  in  a  case  such  as  the  present. 

In  the  rejoinder,  indeed,  of  Deep  Narain  Sing  before  the  Mofussil  Commission, 

(a)  This  petition  was  presented  to  the  Commissioners  in  consequence  of  their 
having  directed  Lai  Juggut  Raj  to  attend  before  them ;  it  pleaded  {inter  alia),  "  That 
old  age,  its  infirmities,  and  the  pain  and  grief  arising  from  the  loss  of  such  a  valuable 
patrimony,  had  so  distracted  the  Petitioner,  that  he  was  unable  to  attend  on  the 
Commission";  and  stated,  "that  it  was  then  a  long  time  that  the  Petitioner  had 
delegated  to  his  Son  and  sole  heir  the  entire  management  and  control  of  the  family 
business,  and  retired  into  seclusion.  That  for  the  reasons  above  stated  he  had  dis- 
continued attending  public  o£Sces,  and  was,  therefore,  entirely  ignorant  of  the  rules 
and  practice  of  the  Courts;  and  that  he  was  consequently  constrained  to  depend 
entirely  on  the  exertions  of  his  Son,  and  the  justice  of  his  cause." 
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he  thus  expresBes  himself  upon  the  subject  of  time: — "That  as  the  special  pleas 
urged  by  this  Defendant  in  his  reply,  filed  in  the  Court  of  appeal  for  the  division  of 
Benares,  to  show  that  Plaintiff's  action  was  not  cognizable  by  that  Court,  owing  to 
the  expiration  of  the  period  of  limitation,  etc.,  are  considered  inapplicable  to  the 
Special  Commission  with  reference  to  the  provisions  of  Reg.  I.  1821,  the  Defendant 
will  not,  therefore,  dwell  upon  them  any  longer  in  this  place." 

The  first  point  in  question  is,  or  rather  was,  whether  this  case  could  correctly  be 
considered  as  coming  within  either  of  the  predicaments  enumerated  in  the  second 
clause  of  the  third  section  of  Reg.  I.  of  1821,  under  which  the  proceedings  arise. 

It  was,  however,  conceded  on  the  Appellants'  part,  in  an  early  stage  of  the  dis- 
cussion, that  whether  the  Rajah  of  Benares,  or  Deep  Narain  Sing,  was  the  real  pur- 
chaser, the  case  fell  within  one  of  those  predicaments,  that,  namely,  of  the  purchaser 
having  been  "  an  Officer  on  the  Collector's  establishment,  or  in  any  way  employed 
in  the  collection  of  the  public  revenue  within  the  District,  or  in  the  private  service  of 
the  Collector,  or  the  surety  of  such  Officer,  or  a  relation,  [112]  dependant,  or  con- 
nection of  such  Officer  or  surety."  A  conclusion  inevitable  from  the  ikrar-namah, 
or  agreement  of  the  14th  of  August,  1802,  entered  into  by  Chittroo  Sing,  the 
mookhtar,  or  Agent  of  the  Rajah,  wherein  it  is  stated,  "  that  whereas,  in  conformity 
with  the  application  of  the  said  Maha-rajah,  the  Collector  of  Zillah  Allahabad  has 
conferred  on  Teca  Ram  the  office  of  Tahsildar  of  pergunnah  Maheeya,  a  dependency 
of  that  zillah ;  and  on  Poorun  Sing  the  office  of  Tahsildar  of  pergunnah  Cbael,  also 
a  dependency  of  the  said  zillah,  he  would,  within  the  period  of  one  month,  present 
to  the  said  Collector  a  formal  deed  of  surety  for  these  Tahsildars,  under  the  seal 
and  signature  of  the  said  Maha-rajah  " ; — ^the  Letter  from  the  Collector,  of  the  Ist  of 
September,  1802,  to  the  Board  of  Commissioners,  recommending  a  sale  of  pergunnah 
Barah,  by  public  outcry,  on  the  30th  instant,  for  arrears  of  revenue,  due  from 
Juggut  Raj,  stated  to  amount  to  Rs.  44,000,  without  deducting  or  alluding  to  the 
claim  of  Juggut  Raj  to  have  such  demand  reduced,  and  the  orders  made  thereon ; — 
and  the  security  bond,  dated  the  5th  of  September,  1802,  given  by  the  Maha-rajah 
for  the  two  Tahsildars,  pursuant  to  the  ikrar-namah  of  his  mookhtar. 

It  may  be  true  that  the  pleadings  below  do  not  suggest  this  pointedly,  or  do  not 
suggest  it  at  all.  The  terms,  however,  of  the  Regulation  and  of  the  Resolution  or 
Order  of  the  Governor-General  in  Council,  dated  27th  February,  1821,  the  nature  of 
the  jurisdiction,  and  the  simplicity  of  the  fact,  render  the  omission  for  the  present 
purpose  not  material.  Nor  are  we  to  be  understood  as  meaning  to  express  or 
intimate  an  opinion  that  there  is  not  any  other  (we  think  on  the  contrary  that  there 
is  at  least  one  other)  [113]  of  the  described  predicaments  within  which  the  case  is 
plainly  brought.  This,  however,  only  establishes  that  the  Commissioners  had  legal 
authority  to  set  aside  the  sale,  not  that  the  power  ought,  in  the  particular  case,  to 
have  been  exercised.  The  question  then  arises  whether,  as  the  Commissioners  were 
not  of  necessity  bound  to  exercise  it,  though  legally  vested  in  them,  the  Respondents* 
pleadings  before  them  stated,  and  the  documents  and  facts  in  evidence,  proved  a  case 
upon  which  it  was  a  right  and  sound  exercise  of  discretion,  to  set  aside  the  sale. 

The  pleadings  are  in  our  opinion  sufficient  for  the  purpose,  even  independently 
of  the  enlargement  from  form  and  technical  rules,  which  is  conceded  to  proceedings 
under  the  Commission,  perhaps  by  the  Regulation  of  1821,  but  certainly  by  the 
Resolutions  or  Order  of  the  Government,  for  giving  effect  to  that  law,  of  the  27th 
of  February,  in  the  same  year. 

The  documents  and  facts  properly  in  evidence,  whether  we  reject  the  doubtful 
and  suspicious  part,  or  consider  it  in  connection  with  what  is  authentic  and  worthy 
of  reliance,  appear  to  us,  upon  an  attentive  consideration  of  them,  assisted  materially 
by  the  able  discussion  to  which  they  have  been  subjected  from  the  Bar,  to  warrant 
the  conclusion  to  which  bo^h  Commissions  have  come ;  that  the  sale  of  the  zemindary 
or  pergunnah  in  question  ought,  notwithstanding  the  great  lapse  of  time,  to  be  set 
aside. 

But  in  agreeing  thus  far,  as  we  do,  with  each  of  the  tribunals  below,  we  desire 
not  to  be  understood  as  adopting  or  acceding  to  all  the  conclusions  of  fact,  or  as 
following  or  assenting  to  the  whole  of  the  reasoning  upon  which  either  Commission 
appears  to  have  proceeded.  And  especially  we  think  it  right  to  say,  [114]  that  a 
perusal  of  the  Letter  or  Despatch  from  Lord  Wellesley  of  the  8th  of  March,  1802, 
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satisfies  our  minds,  that  the  clause  or  passage  on  which  reliance  has  been  placed, 
as  if  it  contained  a  positive  prohibition  of  such  a  sale  as  that  in  question,  at  the  time 
when  it  took  place,  does  not  bear  that  interpretation,  that  it  was  one  of  advice  and 
recommendation,  and  not  part  of  the  orders  or  directions  which  the  document 
contained. 

Though  differing,  however,  from  mandatory  construction  which  has  been  put 
on  this  passage,  and  which  the  context  does  not  allow,  we  are  far  from  saying,  that 
it  is  a  circumstance  in  the  case  not  deserving  attention.  On  the  contrary,  it  tends 
to  show  that  the  supreme  Government  recognized  the  general  correctness  and  pro- 
priety of  the  views  suggested  by  the  Lieutenant-Governor  in  his  Despatch  of  the 
7th  of  January  preceding. 

The  extract  from  Lord  Cowley's  despatch  of  the  7th  of  January,  as  printed  in 
the  papers  before  us,  is  thus: — "  In  realizing  arrears  of  revenue  in  the  Company's 
Provinces,  where  other  means  fail,  recourse  is  had  to  a  sale  of  the  land,  and  within 
the  eleven  last  years  this  Regulation  has  occasioned  the  sale  of  a  large  proportion 
of  the  land,  and  the  dispossession  of  a  great  number  of  the  old  Zemindars.  Some  of 
these  may  have  become  inferior  cultivators,  and  some  may  have  sought  other  means 
of  livelihood;  but,  under  a  Government  so  long  and  so  well  established,  few  have 
ventured,  or,  if  they  have  ventured,  few  have  been  able  to  maintain  themselves  in  a 
state  of  insurrection.  But,  from  the  temper,  disposition,  and  character  of  the 
inhabitants  of  the  ceded  countries,  particularly  of  the  province  of  Rohilcund,  I  [115] 
have  no  doubt  that  they  would  rather  submit  to  the  varied  modes  of  oppression  to 
which  they  have  been  accustomed  under  the  Nawab's  government,  while*  their 
zemindary  titles  should  be  continued  to  them,  than  endure  to  be  dispossessed  of  their 
lands  in  the  most  regular  and  legal  mode  under  new  Regulations.  The  former 
grievances  they  would  think  supportable,  under  the  hope,  however  slender,  of 
future  redress,  but  the  latter  would  drive  them  to  despair — and  from  the  neigh- 
bouring Countries,  to  which  they  might  easily  resort,  they  would  continually  infest 
their  alienated  lands.  Though  not  prepared  to  give  any  specific  detail  on  this 
subject,  I  am  satisfied  that  where  coercion  is  necessary  to  realize  the  dues  of  €rOvern- 
ment  from  Defaulters,  some  mode  less  offensive  should  be  devised,  and  a  sale  of  the 
land  only  resorted  to  in  the  last  extremity." 

The  answer  of  the  Governor-General  to  that  Despatch  is  this : — "  No  sales  of  land, 
for  the  recovery  of  rent  due  to  (Government,  should  be  authorized  within  the  ceded 
Provinces,  until  a  more  effectual  settlement  of  the  Country  shall  have  taken  place." 

The  sale  under  consideration,  which  took  place  in  the  very  year  in  which  these 
important  papers  were  written,  and  in  the  countries  to  which  they  relate,  was  one 
of  that  very  kind  which  Lord  Cowley  was  satisfied  should  be  only  resorted  to  in  the 
last  extremity,  as  being  a  measure  less  tolerable  in  the  estimation  of  the  inhabitants 
of  these  Provinces,  so  recently  added  to  the  British  empire,  than  the  different  oppres- 
sions which  they  had  borne  under  their  native  rulers,  and  as  calculated  to  drive 
than  to  despair,  but  which  Lord  Wellesley  considered  should  not  take  place  at  all 
before  a  more  effectual  settlement  of  the  Country — a  settle-[116]-ment  that,  according 
to  our  view  of  His  Excellency's  meaning,  had  not  taken  place  at  the  time  when  the 
sale  was  made. 

It  may  be  said,  that  it  was  made  with  the  sanction  of  the  local  Government,  of 
which  Lord  Cowley  was  a  prominent  member,  or  the  chief  under  the  Supreme 
Government.  The  sale,  however,  was  not  at  Bareilly,  but  at  Allahabad.  The 
authority  for  it,  if,  upon  the  whole  view  of  the  circumstances,  authority  there  was, 
which  proceeded  from  Bareilly,  was  consequent  upon  the  representations  of  the  case 
made  to  the  provisional  Government  by  Mr.  Ahmuty,  the  then  Collector  at  Allahabad 
— representations  which,  as  they  appear  to  us,  placed  the  defaults  and  conduct  of 
Lai  Juggut  Raj  in  a  light  stronger  and  more  unfavourable  to  him  than  the  facts, 
80  far  as  we  are  enabled  to  judge  of  them,  really  warranted.  The  Government  at 
Bareilly  may  have  been  led  to  think  that  the  case  was  one  of  the  last  extremity. 
We  do  not  see  grounds  for  holding  that  it  was  of  that  character. 

Considering  the  circumstances  under  which  Roy  Madary  Lai  had  obtained  the 
increased  jumma  from  Lai  Juggut  Raj,  the  large  amount  of  that  increase,  the 
position  in  which  himself  and  his  property  had  been  placed,  when  the  subsequent 
documents  obtained  from  him  were  obtained,  the  questionable  and  doubtful  state 
of  his  accounts  before,  and  at  the  time  of  the  sale,  as  appears  from  Mr.  Ahmut/s 
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report,  of  the  4th  of  November,  1802,  and  from  other  sources,  the  high  degree  of 
probability,  if  not  certainty,  that  had  Lai  Juggut  Raj  been  allowed  all  that  ought 
to  have  been  allowed  to  him,  the  balance  claimed  from  him  would  at  least  have 
been  greatly  reduced ;  considering  the  harsh  measures  used  towards  him,  the 
pressure  under  which  [117]  he  was  placed,  during  the  earliest  period  of  a  Govern- 
ment, and  an  administration  of  public  affairs,  which  were  altogether  strange  and 
new  to  the  Country ;  not  forgetting  also  the  kind  of  notices  by  which  the  sale  was 
preceded,  and  the  circumstances  generally  by  which  it  was  accompanied  and  im- 
mediately followed, — ^we  cannot,  consistently  with  the  declared  object  and  intention 
of  Reg.  I.  1821,  avoid  saying,  that  the  sale,  if  not  protected  by  length  of  time,  ought 
not  to  stand.  And  that,  having  regard,  on  grounds  of  private  justice,  to  the  state 
of  embarrassment,  difficulty,  and  distress  to  which  Lai  Juggut  Raj  was  reduced,  as 
well  as  to  the  powerful  adversaries  opposed  to  him,  and  on  grounds  of  general  policy, 
to  the  motives  and  spirit  of  the  Regulation  of  1821,  it  would  be  inequitable  and 
publicly  inexpedient  to  permit  such  a  title  to  be  protected  by  the  lapse  of  time  that 
has  taken  place. 

The  effect  that  it  ought  to  have  as  to  the  terms  and  conditions  which  should 
accompany  the  Appellants'  deprivation  of  the  property  is  open  to  very  different 
considerations. 

Without  entering  into  a  more  minute  detail  than  is  necessary,  or  may  be  ex- 
pedient, we  consider  it  right  to  add,  that  among  the  evidence  which  has  most 
strongly  influenced  our  minds  with  regard  to  the  character  of  the  sale,  the  conduct 
of  th(Ae  concerned  in  it,  and  the  manner  in  which  it  should  be  treated,  are  the 
following  documents,  to  which  it  may  be  as  well  to  refer  in  a  chronological  order, 
commencing  at  a  time  less,  we  believe,  than  two  months  after  the  cession  by  the 
Nawab  Vizier. 

1st.  The  perwannah  to  Lai  Juggut  Raj  of  the  4th  January,  1802,  from  the 
Collector,  requiring  him  to  remit  on  that  day  the  (Jovernment  revenue  which  had 
[118]  been  called  for,  and  promising  him  permission  to  return  on  the  day  following. 
The  ikrar-namah  of  the  5th  of  January,  of  Baboo  Nek  Sing,  the  Zazawal,  or  tar- 
gatherer,  who  had  been  appointed  in  consequence  of  the  absconding  of  Lai  Juggut 
Raj,  undertaking  to  collect  the  revenues  due  from  the  perguiinahs  held  by  him,  of 
the  next  day's  date.  The  letter  and  advertisement  for  Lai  Juggut  Raj's  apprehen- 
sion, of  the  same  date,  coupled  with  the  Collector's  despatch  to  Bareilly,  also  of  the 
6th  of  January,  1802,  stating  thus  as  to  Juggut  Raj's  property : — "  I  have  deputed  a 
Zazawal  (Baboo  Nek  Sing)  to  make  the  collections  from  the  Zemindars,  and  as  Lai 
Juggut  Raj's  profits  were  considerable,  these  pergunnahs  will  still  yield  sufficient 
assets  to  ensure  the  revenue  of  the  current  year  to  its  full  extent :  "  stating  also  this 
— "  I  have  issued  the  necessary  orders  for  the  attachment  of  Lai  Juggut  Raj's  pro- 
perty, and  have  directed  the  several  Officers  to  be  vigilant  in  apprehending  his 
person,  should  he  attempt  to  enter  the  Company's  jurisdiction." 

His  Despatch  also  to  Captain  Worsley,  of  the  same  date,  in  these  words: — "  Sir, 
I  am  just  informed  by  one  of  my  Sawars  (horsemen),  that  Lai  Juggut  Raj  was 
safely  lodged  in  the  fort  of  Loundeh,  with  a  party  of  300  followers.  On  the  sup- 
position that  this  account  is  correct,  I  think  it  will  be  advisable,  in  the  first  instance, 
to  summon  Lai  Juggut  Raj  to  deliver  up  the  Fort,  offering  him  the  protection  of 
Government  in  the  event  of  his  settling  his  wasilat  for  the  current  year.  Should 
Lai  Juggut  Raj  make  any  resistance,  you  will  be  pleased  to  adopt  the  necessary 
measures  for  securing  the  Fort,  if  you  conceive  from  local  investigation  that  such 
an  event  is  practicable  with  the  small  force  at  present  under  your  command,  other- 
wise I  could  wish  [119]  you  to  prevent  his  escape,  if  possible,  till  further  assistance 
can  be  afforded.  In  the  mean  time  you  will  report  to  me,  should  Lai  Juggut  Raj 
decline  to  deliver  up  the  place,  the  strength  of  the  Fort,  the  force  that  is  likely  to 
be  opposed  to  you,  as  well  as  the  additional  troops  you  will  require  for  obtaining 
possession  and  securing  the  person  of  Juggut  Raj.  If  the  immediate  aid  of  the 
detachment  of  police  is  required,  you  are  authorized  to  withdraw  that  company  for 
the  present  service." 

We  will  next  notice  the  Collector's  Letter  of  the  9th  of  January,  1802,  four  days 
after,  to  Lai  Juggut  Raj,  informing  him  of  the  rejection  of  his  petition  to  be  released 
from  the  amount  of  collections  due  from  him,  and  requiring  him  to  make  over  his 
wasilat  papers  to  Baboo  Nek  Sing,  and  to  attend  the  Collector  and  settle  his  affairs. 
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The  several  perwannahs  to  Baboo  Nek  Sing  of  various  dates,  in  January  and 
February,  1802,  directing  him  to  collect  the  revenues,  and  to  report  respecting  the 
adjustment  thereof,  and  to  Lai  Juggut  Raj  and  his  Dewan,  requiring  him  to 
discharge  the  arrears,  and  promising  safety  to  his  Dewan,  if  he  will  attend  and  pay 
up  the  arrears.  The  Collector's  Letter  of  the  9th  of  February,  to  Mr.  Mercer,  the 
Secretary  of  the  Board  of  Commissioners,  respecting  the  measures  taken  by  him 
regarding  Lai  Juggut  Raj,  and  the  pergunnah  in  question ;  and  the  kowl-namah, 
or  agreement  of  Baboo  Nek  Sing  with  Lai  Juggut  Raj,  of  21st  of  February,  1802. 
The  bond  and  petition  of  Lai  Juggut  Raj,  of  the  same  2i8t  February,  1802,  agreeing 
to  pay  the  revenue  of  the  pergunnah  in  question.  The  perwannahs  to  Baboo  Nek 
Sing,  of  the  23rd  of  February,  requiring  him  to  render  up  and  transfer  to  Baboo 
Ram  Eishen  the  pergunnah  records ;  to  Baboo  Ram  Eishen  and  to  Lai  Juggut  [120] 
Raj,  of  the  24th  of  February,  1802,  directing  them  to  take  charge  of  the  same.  The 
several  perwannahs  and  petitions  of  various  dates,  between  the  24th  of  February 
and  the  16th  of  April,  both  inclusive,  all  respecting  the  realization  of  ti\e  collections 
from  the  aforesaid  pergunnahs.  The  Collector's  narrative,  or  order,  containing  a 
statement  on  the  subject  of  Lai  Juggut  Raj's  affairs  and  transactions,  from  the  20th 
of  December,  1801,  to  the  16th  of  April,  1802.  The  perwannah  to  Ram  Eishen  Sing 
of  the  I7th  of  April,  1802,  containing  further  directions  to  collect  the  revenues  from 
pergunnahs  Arael  and  Barah.  The  notice  of  the  appointment  of  an  Amin  to  act 
as  Arbitrator,  for  making  the  settlement  of  villages  still  remaining  unassessed ;  the 
perwannahs  to  collect  the  revenues ;  and  the  advertisements  for  sale,  of  various  dates' 
in  May  and  June,  1802.  The  petition  of  Lai  Juggut  Raj,  complaining  of  inac- 
curacies in  the  account  receipt*  of  Baboo  Nek  Sing,  with  the  Collector's  answers  or 
orders  upon  it,  dated  tiie  ITth  of  June,  and  2nd  of  July,  1802.  The  estimate, 
memorandum,  or  sketch  of  account  of  the  revenues  of  the  pergunnahs  Arael  and 
Barah,  as  prepared  by  the  Collector,  and  upon  which  the  bond  from  Lai  Juggut  Raj, 
for  the  payment  of  the  estimated  amount  by  instalments,  of  the  29th  of  June,  1802, 
was  founded,  the  bond  itself,  and  the  surety,  or  bail-bond,  of  the  2nd  of  July 
following,  of  Gioman  Sing  and  others,  for  securing  the  same,  and  for  the  appear- 
ance of  Lai  Juggut  Raj,  being  all  substantially  contemporaneous  with  the  petition, 
and  the  answers  or  orders  upon  it,  just  mentioned. 

Next,  the  letter  of  introduction  and  recommendation  from  the  Rajah  of  Benares, 
of  Chittroo  Sing,  the  agent  and  superintendent  of  the  Rajah's  household  [121] 
affairs,  of  the  25th  of  July,  1802,  and  the  documents  of  14th  of  August  and  5th  of 
September,  already  mentioned,  with  respect  to  the  suretyship. 

Then  the  Letter  to  the  Board  of  Bareilly,  from  Mr.  ALmuty,  dated  1st  of 
September,  1802,  more  than  three  weeks  before  the  period  appointed  by  the  Bond, 
dated  the  29th  of  June,  for  the  payment  of  the  instalment  of  Rs.  32,206  15a.  3p., 
but  silent  as  to  that  transaction,  though  reconmiending  the  sale  of  the  zemindary  of 
Barah,  between  which  Letter  and  the  date  of  the  answer  to  it  (the  answer  being 
dated  11th  September)  occurs  the  advertisement  of  8th  of  September  for  the  sale 
of  the  zemindary  on  the  30th  of  October. 

The  answer  of  the  11th  of  September,  from  the  Board  of  Commissioners  to  Mr. 
Ahmuty,  the  time  of  the  receipt  of  which  does  not  appear,  but  which  runs  thus : — 
"  Sir,  I  have  the  honour  to  acknowledge  the  receipt  of  your  Letter  of  the  Ist  inst., 
and  am  directed,  by  the  Honourable  the  Lieutenant-Giovernor,  and  Board  of  Com- 
missioners, to  inform  you  that,  as  it  appears  from  your  letter  that  Lai  Juggut  Raj 
stiU  continues  to  persist  in  declining  to  pay  the  balance  due  from  him,  they  authorize 
you  to  issue  a  proclamation,  setting  forth  that,  unless  Lai  Juggut  Raj  shall  appear 
and  agree  to  a  fair  and  equitable  adjustment  of  his  accounts,  his  estate  will  be 
publicly  sold,  at  a  period  to  be  fixed  by  you,  which  the  Board  are  of  opinion  should 
be  rather  later  than  the  30th  of  September,  in  order  to  afford  sufficient  time  to  Lai 
Juggut  Raj  to  avail  himself  of  the  opportunity  now  afforded  to  him  for  a  satisfactory 
and  amicable  adjustment  of  his  account." 

We  would,  then,  notice  the  advertisement  of  the  18th  of  September,  fixing  the 
10th  of  October  as  the  day  of  sale,  and  the  contemporaneous  perwannah  to  Lai  Juggut 
Raj,  [122]  "  inviting  him  to  attend  upon  the  Collector  with  confidence,  and  to  arrange 
his  affairs ;  "  and  informing  him  that  in  the  event  of  non-attendance,  his  zemindary, 
pergunnah  Barah,  will  be  sold  by  public  auction  on  the  day  advertised :  the  25th 
of  September,  being  the  last  instalment  day  named  in  Lai  Juggut  Raj's  bond,  not 
having  yet  arrived. 
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Then,  the  advertigement  of  the  5th  of  October,  which  is  in  these  words :  "  On 
the  18th  of  September,  1802,  a.d.,  an  advertisement  was  published,  stating,  that  on 
the  10th  of  October  prox.,  pergunnah  Barah,  the  zemindary  of  Lai  Juggut  Raj,  would 
be  sold  hj  public  auction,  for  the  recovery  of  a  Government  arrear.  It  is  now 
ordered  that  the  said  advertisement  be  cancelled,  and  in  lieu  of  it  another  advertise- 
ment be  issued,  in  conformity  with  the  orders  of  the  chief  Board,  under  date  the 
11th  of  September  ult.,  to  this  effect — that  whereas  the  said  Lai  Juggut  Raj  with- 
holds the  payment  of  a  large  amount  of  revenue  justly  due  to  Government,  and 
contumaciously  and  fraudulently  evades  it^  discharge,  should  th«  aforenamed, 
therefore,  personally  attend  and  pay  up  the  arrear  justly  due  by  him  into  the  public 
treasury  by  the  30th  of  October  inst.,  good;  else  the  pergunnah  of  Barah,  the 
zemindary  of  the  aforenamed  person,  will  be  sold  by  public  auction  on  the  aforesaid 
date,  in  liquidation  of  the  Government  balance,  and  the  auction  Purchaser  of  the 
said  pergunnah  will  be  entitled,"  etc. 

This  advertisement  may  or  may  not  be  the  same  w^ith  that  which  is  found  in  the 
papers,  and  bears  date  the  7th  of  October,  and  which  is  to  the  same  effect;  it  is, 
therefore,  not  very  material  to  insist  upon  any  difference  between  the  two. 

Then  comes  the  Collector's  Letter  to  the  Board  of  [123]  Commissioners  of  the 
6th  of  October,  wherein  he  says :  "  I  have  to  acknowledge  the  receipt  of  your  Letter  of 
the  1 1th  ult. ;  and  have  to  request  that  you  will  be  pleased  to  report  to  the  Honourable 
the  Lieutenant-Governor  and  Board  of  Commissioners  that,  in  conformity  to  their 
order,  I  issued  on  the  1st  instant  a  proclamation,  setting  forth,  that  unless  Lai  Juggut 
Raj  shall  appear  and  agree  to  a  fair  and  equitable  adjustment  of  his  accounts,  his 
estate  will  be  publicly  sold  on  the  30th  of  the  present  month,"  and  so  on.  "  I  have 
further  had  conveyed  to  Lai  Juggut  Raj,  who  resides  at  present  in  Bundelcund,  a 
copy  of  the  proclamation,  together  with  a  perwannah  from  myself,  encouraging  him 
to  return  to  his  estate." 

Lastly  comes  the  record  of  the  proceedings  of  the  30th  of  October,  the  day  when 
the  business  was  completed,  the  day  of  sale,  closely  followed  by  Mr.  Ahmuty's  De- 
spatches to  the  Board  at  Bareilly,  of  the  4th  of  November  and  30th  of  November, 
1802,  between  which,  and  probably  after  which,  that  Board  communicated  with  him, 
though  to  what  effect  is  not  disclosed,  and  seems  not  to  be  known.  These  Despatches 
exhibit  not  only  uncertainty  as  to  the  amount  of  the  debt  due,  or  to  be  considered 
as  claimable,  but  a  w  ant  of  accuracy  on  the  part  of  the  Collector. 

We  are  not  unaware  of  the  propriety  and  expediency  in  general,  of  giving  great 
weight  to  acquiescence  or  delay  on  one  side,  and  to  long  possession  on  the  other,  or 
of  the  generally  questionable  policy  of  discrediting  or  lessening  the  public  faith  in 
transactions  having  the  sanction  of  the  Government  or  its  OflBcers.  These  and 
similar  considerations  were,  however,  in  the  cognizance  of  the  f  ramers  of  the  Regula- 
tions of  1821,  and  by  thwn  it  was  decided  to  be,  on  the  whole,  just  and  [124]  ex- 
pedient, that  in  the  peculiar  position  in  which  the  inhabitants  of  this  part  of  India 
were  placed  at  the  commencement  of  the  British  rule,  there  should  not  be  applied  to 
the  investigation  of  the  peculiar  transactions,  and  the  redress  of  the  peculiar  hard- 
ships which  then  took  place,  merely  ordinary  principles. 

The  Regulation  of  1821  was  preceded  by  Mr.  Stuart's  Minute  of  1820,  containing 
these  passages : — "  I  solicit  the  attention  of  the  Board  to  a  matter  of  considerable 
importance.  During  the  first  six  or  seven  years  which  followed  the  acquisition  of 
the  Provinces  ceded  to  us  by  the  Nawab  Vizier,  the  mal-administration  of  Allahabad, 
and  some  of  the  neighbouring  Districts,  combined  with  the  intrigues  and  influence 
of  certain  opulent  and  powerful  natives,  and  the  poverty  and  ignorance  of  the 
Zimindars  and  Talookdars,  led  to  the  abusive  alienation,  to  a  great  extent,  of  landed 
estates  within  those  Districts,  and  to  the  consequent  ruin  and  extreme  misery  of 
the  proprietors.  For  a  full  detail  of  those  transactions  I  refer  to  the  reports  from 
the  Board  of  Commissioners." 

He  then  refers  to  certain  documents  which  are  mentioned,  and  he  proceeds  to 
say :  "  From  these  documents,  of  which,  for  convenience  of  reference,  extract*  are 
aneied  to  this  paper,  the  Board  will  observe  that  a  Special  Commission  was  strongly 
recommended  by  the  Board  and  Mr.  Fortescue,  for  the  purpose  of  investigating  the 
alleged  abuses,  and  affording  redress  to  the  injured  parties.  The  consideration  of 
the  measure  was  postponed  for  the  time,  and  has  not  been  since  resumed,  owing, 
probably,  to  the  suspension  of  the  introduction  of  a  Permanent  settlement  into  the 
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ceded  Provinces.  Now,  that  the  measure  of  settlementa  in  the  ceded  and  conquered 
Provinoea,  upon  fixed  and  [125]  permanent  principles,  is  again  under  consideration, 
I  venture  strongly  to  recommend  to  the  Board  the  institution  of  a  Special  (Commis- 
sion as  formerly  suggested,  for  the  purpose  of  investigating  the  abusive  alienations 
in  question.  I  beg  accordingly  to  submit  to  the  Board  the  accompanying  paper, 
comprising  an  outline  of  the  plan  upon  which  the  Commission  should  be  instituted. 
The  investigation  of  these  cases,  with  any  hopes  of  success,  will  require  a  thorough 
research  into  voluminous  and  complicated  revenue  accounts.  It  will  require  local 
inquiries,  and  free  and  constant  communications  with  the  parties  themselves,  and 
with  the  local  Officers.  The  delays  and  forms  of  the  Courts  of  Justice  oppose  great 
obstacles  to  their  conducting  investigations  upon  those  principles ;  and  the  parties 
injured  are  equally  incapable  of  supporting  the  expense  of  protracted  litigation, 
and  of  defending  thonselves  in  that  course  of  proceeding  against  the  arts  and 
intrigues  of  their  opulent  and  powerful  adversaries.  These  reasons  I  have  no 
hesitation  in  urging  as  fully  justifying  a  special  deviation  from  the  ordinary  system 
of  our  judicial  administration.  The  delay  which  has  occurred  is  unquestionably 
to  be  regretted,  but  I  cannot  think  it  is  a  sufficient  ground  for  excluding  the  injured 
parties  from  redress.  It  is  a  noble  principle  of  the  English  law,  that  no  time  shall 
avail  in  favour  of  fraud;  and  1  believe  that  there  were  never  transactions  to  which 
the  maxim  was  more  justly  applicable.  It  would  be  an  afflicting  reflection,  that  men 
who  have  acquired  estates  by  the  basest  means,  should  enjoy  all  the  advantages  of 
a  Permanent  settlement,  while  their  victims  should  have  their  misery  heightened  by 
being  the  hopeless  Witnesses  of  the  increasing  value  of  the  property  of  which  they 
have  been  so  iniquitously  despoiled." 

[126]  The  preamble  of  the  Regulation  of  1821,  so  far  as  it  is  material  now  to 
quote  it,  is  thus  expressed :  "  It  has  appeared  that,  in  the  first  seven  or  eight  years 
after  the  acquisition  of  the  ceded  Provinces  by  the  British  Government,  the  native 
Officers  of  Government,  their  relations,  connections,  and  dependants,  taking  ad- 
vantage of  the  novelty  of  the  British  rule,  of  the  weakness  and  ignorance  of  the 
people,  and  (in  some  cases)  of  the  culpable  supineness  and  misconduct  of  the 
European  functionaries,  under  whose  authority  they  were  employed,  contrived,  by 
fraudulent  and  iniquitous  practices,  to  acquire  very  extensive  estates,  in  several  of 
the  Provinces  in  question,  more  especially  in  the  Districts  of  Allahabad,  Cawnpoor, 
and  Goruckpoor ;  thus  wrongfully  depriving  of  their  just  rights,  a  great  number  of 
the  ancient  landowners,  and  reducing  them  and  their  numerous  dependants  to  ruin 
and  misery.  These  abuses  have  been  chiefly  practised  through  the  perversion,  to 
the  purposes  of  chicanery  and  fraud,  of  the  rules  enacted  for  the  collection  of  the 
Government  revenue,  more  especially  the  provisions  relating  to  the  public  sale  of 
land  for  arrears.  Under  cover  of  these  rules,  but  contrary  to  the  true  intent  and 
meaning  of  the  law,  by  which  (though  a  considerable  discretion  was  left  to  the 
Revenue  authorities)  the  measure  of  a  public  sale  was  principally  designed  for  cases 
of  embezzlement,  contumacy,  or  fraud,  many  estates  were  sold,  from  which  no 
balance  (or  a  very  trifling  balance)  was  due,  or  on  which  the  arrear  accrued  without 
any  embezzlement  or  wilful  default  on  the  part  of  the  Sudder  Malguzar ;  and  others 
were  disposed  of  without  an  observance  of  the  prescribed  forms ;  "  and  then  other 
circumstances  are  alluded  to. 

In  a  subsequent  part  of  the  preamble  it  is  said,  [127]  "  The  persons  who  have 
suffered  by  the  aforesaid  abuses,  are,  for  the  most  part,  poor  and  ignorant  men, 
unaccustomed,  under  the  former  Government,  to  any  r^;ular  system  of  law,  little 
acquainted  with  the  principles  of  the  British  Code,  or  the  regular  forms  of  British 
judicial  proceedings,  incapable  of  availing  themselves  of  the  protection  it  was 
designed  to  afford,  and  possessing  not  the  means  of  securing  the  aid  of  individuals 
better  informed,  while  those  opposed  to  them  are,  for  the  most  part,  men  of  wealth 
and  power." 

It  then  goes  on  to  make  other  important  observations  with  reference  to  that 
subject,  and  proceeds  thus: — "The  proceedings  of  the  established  Courts  must 
necessarily  partake  of  any  defects  belonging  to  the  law,  which  it  is  their  duty  to 
administer,  and  it  would  be  obviously  inconsistent  with  every  sound  principle,  to 
grant  a  general  discretion  to  those  Courts,  to  deviate  from  the  law  on  individual 
views  of  expediency  or  justice."  And  then,  after  some  further  remarks,  it  is  thus 
expressed: — "In  consideration  of  the  above  circumstances,  it  has  appeared  to  the 
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Governor-General  in  Council,  to  be  essentially  necessary  to  the  ends  of  justice,  that 
a  Special  Commission,  with  large  discretionary  powers,  and  with  full  authority  to 
regulate  its  proceedings,  according  to  the  exigencies  of  the  cases  brought  before  it, 
should  be  constituted  for  the  purpose  of  investigating  the  cases  above  described, 
of  restoring  to  their  just  rights  the  Zemindars,  and  other  proprietors,  -who  have  been 
wrongfully  dispossessed,"  and  so  on ;  and  the  rules  are  then  laid  down. 

The  subsequent  Resolution  or  Order  of  the  Government,  of  February,  1821,  had 
these  passages: — Paragraph  13.  "In  cases,  however,  in  which  the  Commission 
may  adjudge  compensation,  not  exceeding  [128]  Bs.  1000,  or  in  which  they  may 
adjudge  the  repayment,  by  Government,  of  the  purchase-money  of  any  mahal,  of 
which  the  sale  may  be  annulled,  or  in  which  they  may  direct  the  price  of  the  stamped 
paper,  used  for  a  plaint  or  petition  of  appeal,  in  lieu  of  the  institution-fee,  to  be 
returned  to  the  party  by  whom  the  amount  may  have  been  disbursed,  an  order  signed 
by  the  Commissioners,  and  specifying  the  nature  of  the  charge,  shall  be  sufficient 
authority  for  the  Collector  of  the  district  immediately  to  pay  the  amount." 

Paragraph  22.  "  With  regard  to  the  rules  of  practice,  and  forms  of  proceedings 
to  be  followed  by  the  Commissioners,  his  Lordship  and  Council  presumes  that  it 
will  not  be  necessary  materially  to  deviate  from  the  course  followed  by  the  Civil 
Courts,  with  this  important  exception,  that  it  shall  be  specially  their  duty  to  institute 
an  active  inquiry  into  all  the  circumstances  of  the  cases  brought  before  them,  and  to 
take  their  own  course  for  the  investigation  of  the  truth,  without  confining  themselves 
to  the  points  stated  hy  the  parties,  or  by  any  technical  forms  of  pleading  or  manage 
ment." 

Paragraphs  25  and  26  are  of  the  same  character. 

Paragraph  32,  is  thus: — "It  is  not,  however,  the  personal  character  of  the 
Officers  entrusted  with  the  administration  of  civil  justice,  that  has  chiefly  led  to 
the  institution  of  this  official  Tribunal.  In  determining  on  the  measure,  his  Lord- 
ship in  Council  has  been  still  more  influenced  by  the  persuasion,  that  the  system 
under  which  those  Officers  have  to  act,  and  the  laws  which  they  were  bound  to 
administer,  are  seriously  defective  in  their  application  to  the  ceded  and  conquered 
Provinces.  While  the  principles  of  Revenue  management  were  very  imperfectly 
settled,  [129]  the  Revenue  authorities  have  been  compelled  to  decide  on  the  most 
important  points  relative  to  private  rights  amidst  the  uproar  of  a  general  settlement, 
and  under  the  urgency  of  securing  the  Revenues  of  inordinately  extensive  Districts. 
That  they  should  have  frequently  erred,  can  excite  no  surprise;  that  their  errors 
were  extensively  injurious,  it  would  be  preposterous  to  doubt.  In  many  instances 
those  errors  admitted  of  no  legal  remedy  by  the  Courts,  because  they  were  committed 
in  the  exercise  of  a  discretion  which  the  Courts  could  not  legally  control ;  and  that 
the  ordinary  Tribunals  should,  among  a  people  new  to  our  rule,  and  accustomed  to 
the  arbitrary  domination  of  native  Amils,  have  failed  to  protect  the  agricultural 
community  from  the  consequences  of  the  acts  of  the  Officers  of  Government,  even 
where  those  Tribunals  were  competent  to  interpose,  is  assuredly  no  impeachment 
of  the  individual  functionaries  by  whom  they  were  filled,  nor  any  conclusive  proof 
that  they  are  not  generally  well  adapted  to  secure  the  impartial  distribution  of 
justice  between  individuals,  and  in  Territories  long  settled  under  our  Government." 

Some  time  afterwards,  the  Regulation  I.  of  1823  provided  tliat,  "First;  such 
part  of  cl.  1,  sec.  3  Reg.  I.  1221,  as  restricts,  or  can  be  construed  to  restrict,  the 
cognizance  of  the  Commissioners  acting  under  the  provisions  of  that  Regulation 
in  the  matter  of  suits  to  recover  possession  of  lands  lost  through  public  sales,  to  cases 
wherein  such  sales  have  been  effected  by  the  undue  influence  of  a  public  Officer,  is 
hereby  rescinded.  Second ;  in  the  several  cases  specified  in  els.  2,  4,  5,  and  6,  sec.  3, 
Reg.  I.  1821,  as  well  as  in  all  cases  wherein  it  may  appear  that  any  Plaintiff  has 
been  deprived  of  his  rights  by  an  illegal  sale  made  within  the  [130]  period  specified 
in  the  first  clause  of  the  said  section,  it  shall  and  may  be  lawful  for  the  Commis- 
sioners acting  under  the  provisions  of  that  Regulation,  to  take  cognizance  of  any 
suit  preferred  to  them,  and  to  pass  judgment  on  the  same,  although  there  may  be  no 
proof  that  undue  influence  was  exercised  by  any  public  Officer  to  the  injury  of  the 
Plaintiff.  Third,  provided  also,  that  in  the  cases  specified  in  cl.  3,  of  the  aforesaid 
section,  if  there  shall  be  proof  or  strong  presumption,  that  the  purchase  or  acquisi- 
tion of  the  property  sued  for,  was  effected  by  violence,  extortion,  oppression    or 
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fraud,  it  shall  not  be  necessary  for  the  Plaintiff  to  plead,  or  establish  that  undue 
influence  was  exercised." 

It  is  in  the  spirit  mainly  of  these  portions  of  the  important  documents  to  which 
reference  has  just  been  made,  that  we  have  deemed  it  right  to  construe  the  letter 
of  the  Regulation  I.  of  1821.  Upon  that  construction  we  consider,  that  the  Mofussil 
Commission  rightly  held  it  to  be  within  their  competency  to  set  aside  the  sale,  upon 
the  terms  of  a  payment  to  be  made  by  the  party  succeeding  in  the  contest  to  the 
party  dispossessed  by  the  decision,  and  rightly  also  held  that  the  present  was  a  case 
which  the  terms  of  cl.  2,  of  sec.  4,  Regulation  I.  of  1821,  might  not  improperly  be  held 
to  include. 

That  elause  is  thus :  "  In  cases  in  which  the  Commission  may  deprive  any  person 
of  rights  legally  vested  in  him  under  the  existing  Code,  or  may  make  award  upon 
doubtful  claims,  or  in  which  the  title  of  any  person,  though  invalid,  may  have  been 
acquired  by  him,  bona  fide,  under  an  expressed  or  implied  assurance  of  its  validity 
on  the  part  of  the  Board,  the  Collector,  or  Judge  of  the  District,  it  shall  be  competent 
to  the  [131]  Commission  to  adjudge  compensation  in  money  from  the  Treasury  of 
Government :  provided,  however,  that  in  cases  in  which  the  compensation  assigned 
to  any  individual  shall  exceed  the  sum  of  Rs.  1000,  the  sanction  of  Government  shall 
be  necessary  to  authorize  the  disbursement." 

A  prior  clause,  the  eighth  of  sec.  3,  had  provided  thus :  "  The  operation  of  the 
foregoing  clauses  shall  not  be  confined  to  cases  in  which  lands,  or  rights  connected 
with  land  sold,  transferred,  alienated,  or  usurped,  as  above,  may  be  held  by  the 
person  originally  benefiting  by  the  sale,  transfer,  alienation,  or  usurpation,  but 
shall  equally  extend  to  those  in  which  the  said  lands  or  rights  may  be  held  under  a 
title  derived  from  such  person :  Provided,  of  course,  that  in  cases  in  which  it  may 
appear  that  the  person  so  holding  under  a  derivative  title  was  in  no  degree  con- 
cerned in,  or  cognizant  of,  the  original  wrong,  the  claims  of  such  person  *to  compen- 
sation for  any  loss  he  may  sustain  under  the  operation  of  the  present  Regulation 
shall  be  held  entitled  to  a  very  liberal  consideration." 

We  do  not  on  the  whole  think  it  an  undue  extension  of  cl.  2,  sec.  4,  to  say,  that  this 
case  may  be  held  to  come  within  one  of  the  predicaments  which  it  describes :  nor 
can  we  agree  with  the  Sudder  Commission  in  their  conclusion  that  justice  or  policy 
did  not  in  this  case  require  the  power  of  directing  a  payment  by  the  successful  piirty 
to  the  party  deprived  of  possession,  or  the  power  conferred  by  cl.  2,  sec.  4,  to  be 
exercised ;  it  being  our  opinion,  having  regard  to  the  benefit  which  to  a  certain 
extent  Lai  Juggut  Raj  derived  from  the  purchase-money,  to  the  course  of  conduct 
not  certainly  altogether  justifiable,  which  previously  to  the  sale  he  had  pur-[132]- 
sued,  to  the  great  length  of  time  that  was  suffered  to  elapse  before  the  sale  was 
judicially  questioned,  to  the  part  which  those  entrusted  with  the  functions  of  the 
local  Government  took  in  the  sale,  and  to  the  nature  and  extent  of  the  allegations 
and  evidence  by  which  it  has  been  endeavoured  to  impeach  the  conduct  of  the  late 
Rajah  of  Benares  in  respect  of  it,  that  both  justice  and  policy  required  each  of«these 
powers  to  be  called  into  action. 

We  think,  also,  upon  a  review  of  all  the  circumstances  of  the  case,  especially 
those  to  which  reference  has  just  been  made,  that  it  was,  on  the  whole,  proper  to 
leave  the  Appellant  and  the  late  Rajah  of  Benares  free  from  any  account  or  charge 
in  respect  of  the  income  and  profits  of  the  purchased  property,  from  its  acquisition 
in  1802,  to  the  date  of  the  Mofussil  decree.  Proved,  as  we  think  it  is,  by  the  conduct 
of  the  parties  and  otherwise,  that  the  clear  profits  and  net  income  derived  from  this 
source  by  the  Rajah  and  Deep  Narain  Sing,  or  one  of  them,  must  have  much  exceeded 
the  amount  of  the  interest  for  the  same  time,  calculated  at  the  rate  of  1 2  per  cent. 
per  annum,  upon  the  Rs.  93,000  (the  purchase-money),  we  consider  it  right,  under 
all  the  circumstances  (and  among  them,  attending  to  the  fact  of  the  pension  which 
the  Government  for  some  years  paid  to  the  Respondent  or  his  family),  that  any 
claim  on  the  part  of  the  Appellants  or  the  late  Rajah  of  Benares,  in  respect  of 
interest  on  that  sum,  should  be  treated  as  satisfied,  but  not  as  more  than  satisfied, 
by  the  income  and  profits ;  and  we  shall  not  advise  Her  Majesty  to  direct  any  account 
in  this  respect. 

With  regard  to  the  true  state  of  the  accounts  between  Lai  Juggut  Raj  and  the 
Government,  if  taken  [133]  on  just  and  equitable  principles  up  to  the  time  of  tlie 
sale,  as  well  as  with  regard  to  the  mode  in  which  tlie  sum  of  Rs.  93,000  was  applied, 
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it  is  probably  at  this  time  very  difficult,  if  not  impossible,  to  arrive  at  any  exact 
conclusion.  The  Mofussil  Commission,  which  appears  to  have  examined  and  con- 
sidered the  details  of  the  facts  of  the  case  with  most  commendable  care  and  attention, 
held,  that  of  the  Rs.  93,000,  the  sum  of  Rs.  26,458.  6a.  6p.  ought  to  be  considered  as 
the  total  amount  of  benefit  received  by  Lai  Juggut  Raj ;  nor  do  we  see  that  the  Sudder 
Commission  viewed  this  particular  point  differently. 

In  such  a  state  of  things,  satisfied  as  we  are  that  this  conclusion  in  point  of 
amount,  whether  precisely  and  exactly,  or  not  precisely  and  exactly,  accurate,  is 
not  far  remote  from  the  truth ;  and  unable  with  confidence  to  pronounce  that  it  is 
to  any  extent  inaccurate,  we  do  not  feel  ourselves  warranted  in  dissenting  from  this 
part  of  the  decision  of  the  Mofussil  Commission. 

Our  view,  however,  of  the  facts  and  of  the  spirit  and  intention  of  the  second 
clause  of  sec.  4,  leads  us,  as  has  been  stated,  to  the  conclusion,  that  not  only  the 
residue  of  the  Rs.  93,000,  but  a  further  sum  by  way  of  compensation,  ought  in  this 
case  to  be  paid  by  the  East  India  Company  to  Deep  Narain  Sing.  We  had  hoped 
that  its  amount,  and  this  portion  of  the  cause  generally,  might  have  been  arranged 
by  the  East  India  Company  and  the  parties  for  themselves.  As  it  appears,  however, 
that  this  cannot  be  done,  we  have  been  obliged  ourselves  to  undertake  the  duty  of 
fixing  the  amount  of  compensation. 

Under  the  various  and  conflicting  considerations  to  which  the  case  is  liable,  and 
with  such  knowledge  as  we  possess  on  the  subject,  we  have  felt  much  difficulty  [134] 
in  performing  this  task.  But  judging  as  well  as  we  can,  after  due  allowance  made 
in  respect  of  the  pension  already  alluded  to,  we  deem  Rs.  27,000  a  proper  sum.  We 
conceive,  therefore,  that  Rs.  120,000,  with  interest  at  the  rate  of  5  per  cent,  per 
annum  (which  we  think  the  proper  rate),  from  the  date  of  the  Mofussil  decree  (from 
which  date  we  consider  the  Respondent  as  entitled  to  the  enjoyment  of  the  property 
in  dispute,  as  between  him  and  the  Appellants),  should,  in  respect  of  the  sale  being 
set  aside,  be  paid  by  the  East  India  Company  to  Deep  Narain  Sing,  and  that  the 
East  India  Company  should,  in  their  accounts  with  Lai  Chutterput  Sing  and  Lal 
Juggut  Raj,  charge  them,  or  one  of  them,  with  the  principal  and  interest  of  the 
above-mentioned  amount  of  Rs.  26,458.  6a.  6p. ;  a  mode  of  arranging  the  matter 
which  we  consider  due  alike  to  them  and  to  Deep  Narain  Sing,  having  regard  to  the 
proceedings  that  have  taken  place  in  Jndia  since  the  Mofussil  decree  (these  proceed- 
ings showed  that  the  Giovernment  had  been  in  possession  of  the  Pergunnah  from 
shortly  after  the  date  of  the  Mofussil  decree). 

We  may  add,  that  so  far  as  the  East  India  Company  is  concerned  in  this  matter, 
it  is  far  from  irrelevant  to  notice  the  view  taken  of  it  officially  by  such  public 
functionaries  employed  in  the  administration  of  their  affairs,  as  Mr.  Colebrooke  and 
Mr.  Deane,  who,  in  the  year  1808,  a  period  not  far  removed  from  the  time  of  the 
sale,  but  when,  of  course,  the  special  law  introduced  by  the  Regulation  of  1821  did 
not  exist,  reported  on  the  subject  to  the  Government  in  Council  thus: — "  We  have 
the  honor  to  submit  for  your  Lordships'  consideration,  a  petition  which  has  been 
presented  to  us  by  the  former  Proprietor  of  pergunnah  [135]  Barah,  in  the  District 
of  Allahabad,  complaining  of  the  sale  made  of  his  zemindary  in  the  year  1802, 
together  with  translation  of  two  documents  produced  by  him,  and  copies  of  the 
correspondence  which  led  to  the  sale.  Your  Lordship  will  observe  from  the  corre- 
spondence, that  Rajah  Juggut  Raj  had  engaged,  during  the  Vizier's  Government, 
for  the  pergunnah  of  Arael,  in  addition  to  his  own  zemindary  of  Barah,"  and  so  on. 
Mr.  Colebrooke  and  Mr.  Deane  then  gave  a  short  summary  of  the  facts,  ending  thus : 
"  That  on  the  2nd  of  July,  Mr.  Ahmuty  admitted  the  validity  of  Lal  Juggut  Raj's 
claim  to  certain  items  of  credit,  as  deductions  from  the  balance  adjusted  on  the  I7th 
June,  which  items  Lal  Juggut  Raj  states  in  his  account  to  have  exceeded  the  balance 
charged  to  him,  and  which,  if  adjusted  in  time,  might,  previous  to  the  Collector's 
Letter  of  the  1st  September,  have  considerably  reduced,  perhaps  entirely  extin- 
guished, the  arrear.  Mr.  Ahmut/s  Letter  of  the  4th  November,  and  the  account 
produced  by  Lal  Juggut  Raj,  both  agree  in  making  the  gross  balance,  adjusted  on  the 
17th  June,  Rs.  72,207,  and  the  net  balance  on  the  sudder  jumma,  Rs.  44,332;  the 
difference,  Rs.  27,875,  Mr.  Ahmuty  calls  a  deficiency  on  the  assets  of  the  pergunnah, 
while  the  documents  produced  by  Lal  Juggut  Raj  show  it  to  have  been  those  disputed 
items  for  which  Mr.  Ahmuty  promised  Lal  Juggut  Raj  a  remission  in  the  event  of 
Government  authorizing  it,  or  his  assistance  for  the  recovery  thereof,  from  the 
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parties  actually  owing  the  money,  if  the  remission  should  not  be  authorized.  It 
does  not  appear,  however,  that  any  report  on  the  subject  was  ever  made  to  the 
Lieutenant-Governor,  or  any  measures  adopted  for  the  realization  of  the  amount 
from  those  on  whom  (and  not  on  Lai  Juggut  Raj)  the  loss  should  have  fallen,  [136] 
or  any  steps  taken  for  the  adjustment  of  those  items  on  which  Mr.  Ahmuty  had 
promised  to  give  credit.  The  sale  of  Lai  Juggut  Raj's  estate  seems,  on  the  contrary, 
to  have  been  resorted  to  by  Mr.  Ahmuty,  as  the  readiest  mode  of  settling  an  intricate 
account,  and  of  discharging  every  pledge  on  his  part."  Then  follow  two  paragraphs, 
which  it  is  unnecessary  now  to  read,  and  the  concluding  paragraph  is  this: — "It 
is  too  late  to  regret  that  the  first  measure  of  the  British  Government,  on  the  intro- 
duction of  its  authority  into  the  Province  of  Allahabad,  should  have  been  the  sale 
of  one  of  the  largest  zemindaries  in  it,  and  the  extirpation  of  an  old  and  respectable 
family ;  and  at  ^s  distance  of  time,  the  interposition  of  Government  may  probably 
be  no  longer  of  any  avail.  After  a  lapse  of  six  years,  it  must  be  scarcely  possible 
to  revise  the  collections  of  the  successive  Sazawals  deputed  by  the  Collector,  or  to 
revert  to  the  different  persons  on  whom  the  Collector  had  engaged  to  enforce  Lai 
Juggut  Raj'e  claim ;  and  from  the  retirement  of  the  public  Officer,  through  whosu 
concealment  of  some,  and  misrepresentation  of  other,  material  facts,  the  sale  wis 
ordered,  all  redress  seems  to  be  precluded.  At  the  same  time,  therefore,  that  we 
submit  the  case  to  Government  as  one  of  peculiar  hardship,  we  confess  ourselves  at 
a  loss  to  frame  any  specific  proposition  in  regard  to  it ;  should,  however,  every  other 
redress  be  impracticable,  your  Lordship  may  possibly  consider  Lai  Juggut  Raj, 
under  all  the  circumstances,  entitled  to  some  provision  from  Government." 

Nor  does  it  end  there,  since  the  subsequent  papers  on  the  subject,  including  the 
grant  of  the  pension  of  Rs.  6000  per  annum  to  Lai  Juggut  Raj  in  the  following 
year,  1809,  to  which  reference  has  already  been  [137]  made,  show  that  the  Suprone 
Government  of  India  entertained  substantially  the  same  view  of  the  case  as  that 
taken  in  the  despatch  of  Mr.  Colebrooke  and  Mr.  Deane. 

We  shall  humbly  recommend  to  Her  Majesty  to  affirm  the  Sudder  decree,  except 
as  to  compensation  and  restitution  money,  and  costs,  and  to  order  that  the  East 
India  Company  shall  pay  to  the  Appellant,  Deep  Narain  Sing,  the  sum  of  Rs.  120,000, 
with  interest  at  5  per  cent,  per  annum,  from  the  date  of  the  decree  of  the  Mofussil 
Commission — this  sum  to  be  considered  as  in  full  for  compensation  and  restitution 
money,  in  respect  of  setting  aside  the  sale ;  and  to  declare,  that  by  its  payment,  all 
claim  for  interest,  on  one  hand,  and  for  rents  and  profits  on  the  other,  between  the 
Appellant  and  the  late  Rajah  of  Benares  and  the  Respondent,  is  to  be  considered  as 
extinguished ;  and  that  the  debt,  if  any,  between  the  Government  and  Lai  Juggut 
Raj  at  the  time  of  the  sale,  and  all  claim  against  the  Government,  in  respect  of 
having  made  the  sale,  are  to  be  deemed  in  like  manner  to  be  extinguished.  But 
that  the  sum  of  Rs.  26,468.  6a.  6p.,  part  of  the  sum  of  Rs.  120,000,  is,  with  the 
interest  from  the  date  of  the  decree  of  the  Mofussil  Commission,  at  the  rate  of  6 
per  cent,  per  annum  on  the  Rs.  26,458.  6a.  6p.,  to  be  made  good  to  the  East  India 
Company,  by  charging,  and  they  are  accordingly  to  be  at  liberty  to  charge,  the 
Respondent  in  account  therewith,  and  they  are  to  be  at  liberty  to  deduct  the  same 
from  what  may  be  coming  from  them  in  respect  of  the  zemindary,  its  profits,  or 
revenues.  Each  party  is  to  bear  his  own  costs  of  every  stage  of  the  proceedings, 
from  their  first  commencement  before  the  Mofussil  Commission  to  the  present  time, 
with  liberty  to  apply  to  the  Sudder  Commission. 


[138]  JEWA-JEE  and  seventeen  others,  with  MAHADEW  ROW,  GUNGA-JEE  ROW, 
and  GOVINDA  ILOW,— Appellants;  TRIMBUK-JEE  and  JAGO-JEE,— i?e- 
spondmts*  [Dec.  9,  12,  1842]. 

On  appeal  from  the  Sudder  Dewanny  Admvlut  of  Bombay. 
A  claim  preferred  before  the  Peishwa  in  1813,  previous  to  the  British  rule,  but 

•  Present :    Members  of  the  Judicial  Comrnittee,— Lord  Campbell,  Mr.  Baron 
Parke,  Mr.  Justice  Erskine,  and  the  Right  Hon.  Dr.  Lushington. 

Prirv  Councillors, — Assessors, — Sir  E.  Hyde  East,  Bart.,  and  Sir  A.  Johnston, 
Knt. 
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upon  which  no  adjudication  was  made:  held  sufScient  to  bring  the  Claimant 
within  the  exception  of  sec.  7,  cl.  2,  of  the  Bombay  Reg.  of  Limitation  V. 
1827,  notwithstanding  adverse  possession,  for  30  years  previous  to  the  in- 
stitution of  the  suit. 
There  being  two  sets  of  Appellants,  having  separate  interests,  and  adverse  claims 
against  each'  other,  as  well  as  against  the  Respondents,  the  Judicial  Com- 
mittee permitted  two  Counsel  to  be  heard  for  each  set  of  Appellants. 

The  subject-matter  in  dispute  in  this  appeal  was  certain  property  and  valuable 
rights  and  privileges  belonging  or  incident  to  the  hereditary  o£Sce,  under  the 
Mahratta  Government,  of  Deshmook  of  the  division  of  Khidool  in  the  Gorut  per- 
gunnah  in  the  Moorbad  talook,  the  annual  income  of  which  amounted  in  the  whole 
to  Ra.  1106.  Iq.  and  94r. 

The  property  which  was  the  subject  of  this  claim  consisted  of  the  following 
particulars: — The  profits  and  receipts  of  the  zemindary,  which  was  attached  to 
the  ofiSce  of  Deshmook  as  a  revenue  office,  amounting  to  Rs.  139.  44.  annually ;  certain 
fees  of  office,  levied  from  the  inhabitants  of  thirty-one  villages  within  the  local 
extent  of  the  jurisdiction  of  the  office,  amounting  to  Rs.  500  a  year ;  the  rents  and 
profits  of  certain  waste  land  held  in  Enam,  or  free  gift,  amounting  to  Rs.  272.  1.  60. 
a  year ;  the  pitra,  or  ceremony  performed  for  deceased  ancestors,  to  be  collected 
at  the  rate  of  one  rupee  from  each  village,  amounting  an-[139}-nually  to  Rs.  30; 
certain  contingent  charges  collected  from  each  village  annually,  being  altogether 
Rs.  16,  and  the  toll  on  transportation  of  goods  levied  at  the  lesser  talghat,  amount- 
ing to  Rs.  150.  Of  these  particulars  (the  total  yearly  income  of  which  was  the 
above-mentioned  sum  of  Rs.  1106.  1.  94.),  the  Plaintiff  was  himself  in  possession  of 
twenty  beegahs  of  the  waste  land  held  in  Enam.  The  toll  levied  at  the  lesser  talghat 
was  received  by  the  Appellants,  Mahadew  Row,  and  Gunga-jee  Row,  and  Govind 
Row,  Sons  of  Toolja-jee  Row,  three  of  the  Defendants  in  the  original  suit,  and  the 
rest  of  the  property  comprehended  in  the  claim  of  the  Plaintiff  was  in  the  possession 
of  the  remaining  Defendants,  who  were  eighteen  in  number. 

In  addition  to  the  above-mentioned  particulars,  there  were  also  attached  to  the 
office  of  Deshmook  of  the  division  of  Ehidool  two  isafut,  or  service-tenure  Tillages ; 
one  of  these  villages,  namely,  the  village  of  Belgam,  was  in  the  possession,  or  under 
the  management,  of  the  Plaintiff;  the  other  of  them,  the  village  of  Sael,  was  in  the 
possession  of  the  eighteen  Defendants.  The  fees  which  were  levied  from  each  of 
these  villages  properly  belonged  to  the  party  under  whose  management  the  village 
was,  and  on  that  account  the  income  derived  from  them  was  not  included  in  the 
claim  of  the  Plaintiff. 

The  question  at  issue  regarded  not  merely  the  right  of  the  parties 
to  the  emoluments  appertaining  to  the  office,  but  the  proportions  in 
which  they  were  severally  entitled  to  possess  them;  and  a  further  question  was 
also  raised,  viz.,  whether  the  suit  was  barred  by  the  Bombay  Regulation  V.  1827, 
for  limiting  the  time  for  prosecuting  civil  actions.  By  cl.  1,  sec.  1,  of  that  regula- 
tion, it  is  provided  that  "  Whenever  lands,  houses,  hereditary  offices,  or  other  im- 
movable property,  have  [140]  been  held  without  interruption  for  a  longer  period 
than  thirty  years,  whether  by  any  person  as  proprietor,  or  by  him  and  his  heirs,  or 
others  deriving  right  from  him,  such  possession  shall  be  received  as  proof  of  a 
sufficient  right  of  property  in  the  same ;"  and  by  cl.  2,  sec.  7,  it  is  provided,  "  Also, 
if  the  Claimant  have  within  the  time  of  limitation  preferred  his  claim  to  any 
authority  (arbitration  included)  competent  to  try  it,  and  satisfactory  reason  be 
shown  why  a  decision  was  not  passed  (such  reason  nowise  affecting  the  justice  of  the 
demand),  then  the  period  of  limitation  shall  be  reckoned  from  the  date  of  the  last 
proceeding  known  to  the  Defendant  in  such  case." 

On  the  5th  of  September,  1829,  Chand-jee,  who  died  pending  the  suit,  filed  his 
plaint  in  the  Court  of  the  Assistant  Collector  of  the  Northern  Concan,  against  the 
three  Appellants,  Mahadew  Row,  Gunga-jee  Row,  and  Govind  Row.  and  against 
Jewa-Jee,  Son  of  Luximon  Sooria  Row,  and  seventeen  others,  being  in  all  twenty- 
one  Defendants,  who  were  respectively  in  possession  of  the  lands  the  particulars 
of  which  are  before  mentioned,  and  refused  to  allow  the  Plaintiff  to  participate 
therein.  The  nature  and  origin  of  the  Plaintiff's  title,  as  detailed  in  the  plaint, 
was  as  follows: — Cano-jee,  Son  of  Bap-jee,  commonly  called  by  name  Sooria  Row, 
and  formerly  Deshmook  of  the  division  of  Khidool,  was  the  common  ancestor  of  the 
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Plaintiff  and  the  Defendants.  Cano-jee  had  two  Sons,  and  the  Plaintiff  was  the 
sole  male  descendant  of  the  elder,  who  was  named  Tooka-jee;  the  younger  Son  of 
Cano-jee  was  named  Bhica-jee,  from  whom  all  the  Defendants  were  alleged  to  be 
respectively  descended.  The  Plaintiff  claimed  to  be  entitled  to  one-half  share  of 
the  estate  attached  to  the  aforesaid  hereditary  office  of  Deshmook,  held  by  [141]  the 
common  ancestor  of  himself  and  the  Defendants,  and  descended  upon  them  from 
him.  The  management  of  this  estate  was  formerly  conducted  by  the  ancestors  of 
the  parties,  but  at  a  subsequent  time,  in  consequence,  as  was  alleged,  of  there  being 
no  person  in  the  Plaintiff's  branch  of  the  family  competent  to  conduct  the  affairs 
of  the  estate,  the  management  of  it  was  undertaken  by  the  ancestors  of  the  De- 
fendants; who  at  all  times,  upon  the  occasion  of  marriage  and  other  ceremonies 
at  the  house  of  the  Plaintiff  and  his  ancestors,  was  said  to  have  defrayed  the  expenses. 
A  dispute  afterwards  arose  between  the  Plaintiff  and  Mal-jee,  Son  of  Ana-jee  Sooria 
Row,  the  ancestor  of  the  Defendants,  whereupon  the  Plaintiff  made  complaint  to 
the  Soobadar,  or  Governor  of  the  talook  Junere,  under  the  Peishwa's  government, 
who  gave  the  parties  a  letter  of  instruction  to  Ana-jee  Row,  to  cause  an  amicable 
settlement  to  take  place.  The  Plaintiff  stated  that  since  that  time  about  forty-two 
years  had  elapsed,  and  in  order  to  bring  himself  within  the  period  of  thirty  years, 
which  is  the  period  of  limitation  applicable  to  the  subject  of  the  suit,  he  made  the 
following  statement: — "  Subsequently  to  the  above  proceeding,  during  the  adminis- 
tration of  Pursaram  Khundi  Row,  Soobadar  of  the  said  talook,  I  went  to  his  .Agent 
at  the  place  called  Junere,  to  complain  about  the  said  hereditary  estate.  For 
many  days  the  Nephew  of  Ana-jee  Sooria  Row  (by  name  Trimbuk-jee,  Son  of  Es-jee 
Sooria  Row,  a  blood  relation  of  the  Defendants)  and  I  were  arbitrating  the  cause 
before  the  authority,  and  the  said  Trimbuk-jee,  by  making  the  arrangements  of 
the  durbar  (meaning  by  bribing  the  authority)  did  not  allow  the  said  arbitration  to 
go  on  fairly ;  I  then  took  leave  of  the  Soobadar,  and  [142]  returned  back.  I  had  the 
management  of  the  isafut  (service-tenure)  village  Belgam  in  the  said  Division,  and 
about  (15)  fifteen  beegahs  of  land  in  lieu  of  the  Enam  (gift)  land  of  the  said  village, 
and  the  Defendants  were  in  the  habit  of  paying  the  dues  of  the  isafut  village  to 
Government,  though  the  same  was  in  my  possession,  because  the  Defendants  had 
the  said  Enam  land;  and  consequently,  in  lieu  of  the  moiety  of  my  share  therein, 
they  paid  the  dues  to  Government,  on  the  said  isafut  village  on  my  behalf.  Thus, 
in  consequence  of  my  right  to  the  said  estate,  I  hold  possession  of  the  said  isafut 
village  and  the  said  land ;  but  leaving  the  same,  I  with  my  family  went  and  resided 
in  another  Country,  under  a  Foreign  government;  consequently  the  said  isafut 
village  fell  waste  in  a  short  time;  and  as  it  was  customary  under  the  Peishwa's 
government  to  farm  the  revenue  of  the  same  annually,  so  after  collecting  the 
revenue  of  the  other  villages,  the  deficiency  of  this  was  paid  by  them  (Defendants), 
because  it  belonged  to  our  hereditary  estate,  and  thus  the  revenue  of  the  village 
was  completed,  and  the  payments  were  made  to  the  Farmer.  Afterwards,  in  the 
year  Saka  1735  (1813-14,  a.d.),  I  made  a  determination  to  have  a  personal  con- 
ference with  the  authorities  through  the  means  of  one  Chimna-jee  Sewdew,  who  was 
a  Earkoon  (transactor  of  business)  of  the  Sooba,  and  was  then  present  at  the  mahals 
of  Khidool  on  business ;  and  accordingly  I  met  the  said  Earkoon,  who  took  in  writing 
the  circumstances  of  my  affairs,  and  forwarded  the  same  to  the  Sooba,  and  after- 
wards I  went  and  had  a  personal  conference  with  the  said  Sooba.  At  that  time 
Trimbuk-jee  Sooria  Row,  the  Defendant,  was  carrying  on  the  business  of  the  Court, 
and  of  the  whole  of  the  inherited  property,  and,  there-[143]-fore,  the  Soobadar  of 
Junere  caused  the  parties  to  be  summoned  and  brought  before  him,  and  after 
examining  the  genealogical  table  of  my  family,  and  on  seeing  the  letter  addressed  to 
me  by  Trimbuk-jee  Sooria  Row,  as  well  as  after  taking  into  consideration  the  whole 
of  the  circumstances  of  mine  and  the  Defendant's  affairs;  and  on  finding  that  I 
was  the  legal  proprietor  of  the  moiety  of  the  hereditary  estate,  the  said  Soobadar 
made  a  decision  to  the  following  effect,  viz.,  that  the  moiety  of  the  said  estate  should 
be  given  to  Chand-jee  Sooria  Row,  and  after  passing  such  a  decision  gave  me  the 
sunnud  (patent)  bearing  date  the  Arabic  year  1214,  corresponding  with  the  year 
A.D.  1813-14 ;  and  also  the  said  Defendant,  Trimbuk-jee  Sooria  Row,  passed  a 
writing  under  his  own  hand  to  the  following  effect :  '  that  of  the  management  of  the 
estate,  which  had  been  conducted  by  him  up  to  the  present  time,  now  in  consequence 
of  the  decision  of  the  authority,  a  moiety  of  the  same  was  given  over  to  me,  and 
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that  the  managemeDt  of  the  moiety  of  the  said  estate  should  thenceforth  be  conducted 
by  me  uniDterruptedly.'  On  the  execution  of  such  a  patent  from  the  authority, 
and  such  a  letter,  I  returned  to  the  Concan,  and  went  to  bring  my  family,  who  were 
then  residing  afar  off;  and  on  bringing  my  family  I  settled  in  the  village  Belgam, 
and  prepared  to  take  the  management  of  the  hereditary  estate.  The  year  after  the 
partition,  there  was  then  one  Pursaram  Khundi  Row,  Collector,  Mamlutdar  (Officer 
in  charge  of  the  revenue  of  the  District)  of  the  said  talook  Junere,  to  whom  the 
Nephew  of  Trimbuk-jee  Sooria  Row,  by  name  Jai  Ram  Row,  the  Defendant,  gave 
some  secret  information,  which  caused  me  to  be  apprehended  and  carried  to  the  fort  of 
Coonjur  Gurh,  where  I  was  kept  a  pri-[144]-soner  for  six  months.  Afterwards  a 
balance  was  found  due  to  Giovernment  by  the  said  Trimbuk-jee  Row,  and  for  that 
reason  he  was  dismissed  from  the  office  of  the  manager  of  the  hereditary  estate, 
which  was  given  to  Dessaye  Row,  and  at  that  time  I  was  released  from  my  imprison- 
ment by  the  authority,  and  resumed  my  demands  on  the  said  Dessaye  Row  for  the 
half  share  of  the  said  hereditary  estate;  in  consequence  of  which,  out  of  the  laud 
held  in  Enam,  twenty  beegahs  and  three-quarters  pand  (a  measure  of  land,  twenty 
pands  being  equal  to  one  beegah)  of  land  was  given  to  me,  together  with  the  isafut 
village,  and  I  began  to  take  the  management  of  the  same,  notwithstanding  that  I 
was  continually  demanding  my  share  of  the  whole  estate,  according  to  the  sunnud 
of  the  authority,  and  to  the  tenor  of  the  said  letter  from  the  said  Trimbuk-jee  Sooria 
Row.  At  this  stage  of  the  proceeding,  the  authority  of  the  British  Government 
being  established,  the  said  Trimbuk-jee  Sooria  Row  departed  this  life;  and  the 
said  Jewa-jee  Row  and  Dessaye  Row,  the  Defendants,  have  up  to  this  day  conducted 
the  business  of  the  hereditary  estate." 

On  the  15th  of  October,  1829,  the  eighteen  Defendants,  namely,  those  who  were 
in  possession  of  the  whole  of  the  property  in  question,  except  the  toll  levied  at  the 
lesser  talghat,  put  in  their  separate  answers  to  the  above  plaint,  which  contained  in 
substance  a  general  denial  of  the  Plaintiff's  title.  They  admitted,  however,  the 
Letter  of  Trimbuk-jee  Sooria  Row  and  the  sunnud  of  the  Soobadar,  in  the  year 
1813-14,  which  the  Plaintiff  relied  upon  in  his  plaint  as  manifesting  and  establishing 
his  title ;  but,  in  order  to  avoid  the  effect  of  these  documents,  the  Defendants  alleged, 
that  in  the  time  of  the  Peishwa's  giovernment  the  Plaintiff  [146]  was  an  outlaw,  and 
had  been  engaged  in  the  Commission  of  various  acts  of  violence  and  depredation, 
and  that  the  Government  being  desirous  of  securing  the  person  of  the  Plaintiff, 
(who  it  was  admitted  then  claimed  a  half-share  of  the  estate  in  question,)  procured 
Trimbuk-jee  to  write  the  above-mentioned  Letter,  and  also  gave  to  the  Plaintiff  the 
sunnud  stated  in  the  plaint,  by  way  of  inducement  to  him  to  come  in  and  place 
himself  within  reach  of  the  powers  of  the  Government.  An  objection  was  also  taken 
by  them  to  the  plaint,  on  the  ground  of  multifariousness. 

The  remaining  three  Defendants,  Mahadew  Row,  Gunga-jee  Row,  and  Govind 
Row,  by  their  answer,  denied  the  accuracy  of  the  Plaintiff's  statements  relative  to 
his  pedigree,  and  allied  that  Tooka-jee,  the  elder  of  the  two  Sons  of  Cano-jee  Sooria 
Row,  the  founder  of  the  family,  had  no  issue;  and  that  Bhica-jee,  the  other  Son, 
had  the  following  issue:  the  elder,  Chand-jee,  the  second,  iCal-jee,  and  the  youngest, 
Haba-jee ;  that  of  the  descendants  of  these  three  persons  there  were  three  families, 
shareholders  of  the  estate,  as  follows :  1st.  The  eighteen  Defendants,  as  the  heirs  of 
the  elder  Son,  Chand-jee,  were  entitled  to  one  share.  2nd.  The  Plaintiff,  as  the  heir 
of  the  second,  Mal-jee,  was  entitled  to  another  share;  and  3rd.  That  they,  the  three 
Defendants,  as  the  heirs  of  the  youngest,  Haba-jee,  were  entitled  to  the  remaining 
share  of  the  estate.  They  insisted,  consequently,  that  the  whole  of  the  estate  should 
be  parcelled  out  according  to  this  threefold  division. 

Between  the  Plaintiff  and  these  three  Defendants  there  was,  therefore,  no 
subject  of  contest,  except  as  to  the  amount  of  the  share  to  which  the  Plaintiff  was 
entitled,  of  the  estate  attached  to  the  deshmookship. 

[146]  The  Plaintiff  filed  his  reply  to  the  answers  of  the  Defendants,  who  after- 
wards rejoined. 

The  Plaintiff  produced  and  proved  in  evidence  a  sunnud  from  the  Soobadar 
of  Junere,  dated  1814-15,  a.d.,  addressed  to  Trimbuk-jee  Sooria  Row,  whereby  it 
was  stated,  that,  in  the  Arabic  year  1215,  the  Plaintiff  repaired  to  Poena,  and  re- 
presented that,  in  consequence  of  a  dispute  between  him  and  Trimbuk-jee  respecting 
the  half-share  of  the  estate  of  the  deshmookship,  he  deserted  the  country  for  three 
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years;  and  that,  subsequently,  Trimbuk-jee  gave  a  Letter  with  a  guarantee  of 
Zemindars  of  eleven  villages,  that  the  management  of  the  half-share  of  the  said 
estate  should  be  conducted  by  him,  and  that  consequently  he  returned  to  town; 
since  which  one  year  had  passed,  but  the  half-share  had  not  been  made  over,  nor 
the  management  allowed  to  be  conducted  by  him ;  it  was,  therefore,  directed  that, 
according  to  the  said' Letter,  the  Plaintiff  should  be  allowed  to  continue  the  manage- 
ment of  the  same.  The  Letter  of  Trimbuk-jee  (one  of  the  eighteen  Defendants,  and 
the  party  actually  conducting  the  management  of  the  estate),  which  was  referred  to 
in  tiie  before-mentioned  sunnud,  was  also  produced  and  proved  by  the  Plaintiff 
It  was  dated  1813-14,  a.d.,  and  was  addressed  to  the  Plaintiff.  The  Letter  stated 
that  there  was  a  dispute  between  the  parties  respecting  their  brothership  and  pro- 
prietorship of  the  hereditary  estate;  whereupon  the  papers  of  the  Plaintiff  came 
before  the  Sooba,  and  on  order  was  issued  to  make  a  partition  of  one  half-share; 
that  although  the  management  of  the  whole  of  the  estate  had  been  conducted  by  the 
eighteen  Defendants,  yet  then,  by  an  order  of  the  authority,  a  moiety  of  it  was 
given  to  the  Plaintiff,  and  that  by  virtue  of  that  writing  he  should  freely  manage 
[147]  the  same.  The  Plaintiff  also  produced  and  proved  another  sunnud  from 
the  Soobadar,  addressed  to  the  Plaintiff  himself,  in  which  the  Soobadar  acknow- 
ledged a  Letter  previously  sent  by  the  Plaintiff,  with  a  memorandum  of  his  pedigree, 
and  a  copy  of  a  Letter  formerly  written  to  him  by  Trimbuk-jee,  respecting  the  parti- 
tion of  the  hereditary  estate ;  and  it  was  stated,  that  all  the  circumstances  had  been 
taken  into  consideration,  and  that  a  separate  Letter  had  been  sent  to  the  Plaintiff's 
address,  causing  Trimbuk-jee  to  give  the  Plaintiff  a  half-share  of  the  said  estate,  and 
according  to  which  he  should  manage  the  same. 

The  Plaintiff  also  examined  Witnesses,  from  whose  testimony  it  appeared,  that 
the  Plaintiff  and  the  Defendants  were  of  one  family;  that  no  partition  of  the 
hereditary  estate  had  taken  place ;  and  that,  from  the  time  of  the  Peishwa's  Govern- 
ment, the  Plaintiff  had  been  continually  prosecuting  his  claims,  and  that  the  twenty 
beegahs  of  land  which  were  given  by  the  Defendants  to  the  Plaintiff  were  part  of 
the  enam.  land,  and  that  the  Plaintiff  conducted  the  management  of  the  village 
Belgam  which  was  held  in  ingaftit;  that  for  the  last  twenty-five  or  thirty  years  the 
Plaintiff  had  been  disputing  with  the  Defendants,  but  they  had  not  given  him  the 
share  in  question. 

The  Defendants  put  in  several  mutilated  and  imperfect  documents,  which  pur- 
ported to  be  sunnuds  for  quieting  the  possession  of  the  Pergunnahs  and  villages  in 
question.    They  also  produced  some  Letters,  and  examined  two  Witnesses. 

On  the  14th  of  June,  18.30,  Mr.  J.  H.  Farquharson,  the  first  assistant  Collector 
of  the  Zillah  of  the  Northern  Concan,  made  his  decree,  observing: — "That  the 
eighteen  Defendants  having  retained  possession  of  [148]  the  whole  of  the  said 
estate  for  upwards  of  thirty  years,  and  the  three  Defendants  having  had  the  enjoy- 
ment of  the  village  of  Ecklere,  and  of  the  toll  of  the  lesser  talghat,  and  the  Plain- 
tiff having  the  enjoyment  of  the  village  of  Belgam  and  twenty  beegahs  of  the  enam 
land  (regarding  the  said  twenty  beegahs  of  land,  however,  the  Court  could  not  give 
any  order), — in  this  manner  the  Plaintiff  and  the  said  Defendants  had  the  enjoy- 
ment, and,  according  to  that,  they  must  continue  to  hold  the  land  " ;  and  dismissed 
the  suit,  with  costs. 

From  this  decree  Chand-jee,  the  original  Plaintiff,  appealed  to  the  Court  of  the 
principal  Collector  of  the  Zillah  of  the  Northern  Concan,  but  died  before  any  decree 
was  made  by  that  Court,  leaving  the  Respondents  Trimbuk-jee  and  Jago-jee  his  Sons, 
who  were  afterwards  permitted  to  prosecute  the  appeal. 

On  the  5th  of  September,  1832,  the  principal  Collector  of  the  Zillah  of  the 
Northern  Concan  made  his  decree,  which,  after  recapitulating  the  circumstances  of 
the  case,  and  the  judgment  of  the  assistant  Collector,  dismissed  the  appeal,  with 
costs,  accompanied  with  the  following  observations: — "  The  Court  understand,  that 
it  was  the  custom  for  the  Soobadars  of  the  late  Government  to  write  Letters  to 
persons  disturbing  the  peace  of  the  country,  in  such  an  insinuating  style  as  would 
entice  them  to  come  in ;  and  the  Court  is  of  opinion  that  the  original  Plaintiff  may 
in  like  manner  have  received  the  Letter  from  Trimbuk-jee.  It  does  not  appear  to 
the  Court  that  any  of  the  above  Letters  were  obtained  by  the  parties  in  consequence 
of  an  arbitration  or  any  decision,  but  procured  in  the  manner  above  mentioned. 
The  Court  is,  therefore,  of  opinion,  that  the  document  (the  sunnud),  within  the 
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limitation  [149]  of  time  provided  for  by  the  Regulation,  agreeably  to  the  Appellants' 
■tatement,  is  inapplicable.  It  appears,  also,  that  the  Respondents  and  their  ancestors 
have  enjoyed  the  hereditary  estate  up  to  this  day ;  it  has  not  been  established  in  any 
way  that  the  Appellants  or  their  ancestors  have  ever  either  conducted  the  management 
of  the  hereditary  estate  or  received  the  privileges  according  to  their  share,  and  it  is, 
therefore,  just  to  disallow  the  Appellants'  claims." 

From  this  decree  the  present  Respondents  presented,  and  were  allowed  to  pro- 
secute, a  special  appeal  to  the  Sudder  Dewanny  Adawlut  of  Bombay,  and  on  the  18th 
of  April,  1835,  the  Acting  Second  Judge,  J.  Kentish,  adverting  to  the  view  taken  by 
the  Collector,  of  the  sunnud  of  the  Soobadar,  recorded  it  as  his  opinion,  that  what- 
ever might  have  been  the  motives  for  framing  that  sunnud,  it  was  clear  that  the 
claim  was  agitated  by  the  original  Plaintiff;  that  the  measures  said  to  have  been 
adopted,  however  illegal,  under  a  settled  Government,  nevertheless  clearly  demon- 
strated that  every  effort  was  urged  to  recover  the  rights  sued  for,  and  that  under  the 
then  existing  rule  of  the  Country,  arbitration  was  out  of  the  question.  The  Judge 
was,  therefore,  of  opinion  that  the  Courts  had  merely  to  satisfy  themselves  that  the 
Raintiff  did  attempt  to  recover  his  rights;  that  the  sunnuds  established  that  fact, 
and  tha^  the  manner  and  form  of  procedure  was  immaterial,  provided  the  demand 
was  made ;  that  the  claim  was  merely  disputed  on  the  g^rounds  of  the  right  having 
been  so  long  in  abeyance ;  that  the  Plaintiff,  therefore,  possessed  the  rights,  and  had 
not  forfeited  them,  inasmuch  as  the  sunnuds  securing  them  to  him  proved  that  the 
demand  was  made  within  the  prescribed  time.  The  Judge,  there-[160]-fore  recom- 
mended a  reversal  of  the  previous  decrees,  and  referred  the  suit  to  the  decision  of  a 
full  Court. 

This  opinion  of  the  Acting  Second  Judge  afterwards  received  the  sanction  of 
the  Court,  and  on  the  5th  of  May,  1835,  the  Sudder  Dewanny  Adawlut,  by  its  decree, 
reversed  the  decision  of  the  assistant  and  principal  Collectors,  and  made  an  order 
in  favour  of  the  present  Respondents,  in  the  terms  of  the  original  claim  of  the 
deceased  Plaintiff. 

From  this  decree  the  Appellants  appealed  to  his  late  Majesty  in  Council. 

The  eighteen  first  Appellants  submitted  that  the  decree  was  erroneous  for  the 
following  reasons: — 

I. — Because  the  suit  ought  originally  to  have  been  dismissed  for  multifarious- 
ness, the  present  Appellants  being  sued  together  with  the  three  other  Appellants, 
Mahadew  Row,  Gunga-jee  Row,  and  Govind  Row,  against  whom  separate  and  distinct 
claims  were  brought,  and  with  whom  they  were  in  nowise  jointly  interested. 

II. — Because  the  Respondents  could  make  no  case  whatever  against  these  Appel- 
lants until  they  had  adduced  satisfactory  evidence  of  such  relationship  as  entitled 
them  to  the  share  of  the  inheritance  claimed,  which  they  have  wholly  failed  to  do. 

III.TT-Because,  even  if  the  Respondents  had  proved  such  relationship,  the  claim 
set  up  in  this  suit  was  absolutely  barred  by  the  limitations  contained  in  Regulation 
V.  1827. 

IV. — Because  the  decree  of  the  Sudder  Court  proceeded  upon  an  assumption 
altogether  erroneous,  viz.,  that  the  relationship  and  right  of  participation  in  the 
inheritance  was  admitted,  and  that  the  institution  of  the  suit  within  the  period  of 
limitation  was  the  only  question  in  dispute  between  the  parties,  whereas  the  [151] 
Appellants  in  their  pleadings  and  evidence,  both  before  the  principal  and  assistant 
Collector  had  expressly  put  that  point  in  issue. 

The  other  three  Appellants  relied  on  the  following  reasons:-^ 

I. — Because  the  claim  of  the  Respondents  to  a  moiety  of  the  inheritance  wholly 
depended  on  the  adoption  of  Mal-jee  by  Tooka-jee,  and  because  no  evidence  had  been 
given  of  such  adoption. 

II. — Because  the  decree  of  the  Sudder  Dewanny  Adawlut  proceeded  on  the 
Assumption,  that  those  Appellants  had  admitted  the  title  of  the  Respondents  to 
the  moiety,  if  the  same  was  not  barred  by  lapse  of  time,  whereas  no  such  admission 
was  ever  made,  and,  on  the  contrary,  those  Appellants  uniformly  denied  the  title  of 
the  Respondents  to  such  moiety. 

III. — Because  if  the  Respondents  had  been  entitled  to  any  decree  as  against 
those  Appellants,  such  decree  could  not  have  been  for  more  than  a  share  of  the  in- 
heritance equal  to  one-third  thereof,  after  the  portions  in  the  possession  of  the  elder 
Chand-jee  and  Mal-jee  branches  were  brought  in,  and  equally  divided. 
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IV. — ^Because  those  Appellants  were  the  representatives  of  the  Haba-jee  branch, 
and  as  such  were  entitled  to  one-third  of  the  entire  estate  of  Rano-jee ;  and  because 
they  had  not  been,  and  were  not,  in  possession  of  property  equal  to  one-third 
thereof. 

V. — Because  if  the  entire  inheritance  held  by  the  several  branches  of  the  family 
was  not  properly  the  subject *of  partition  in  this  suit,  yet  the  Respondents  could 
be  entitled  only  to  so  much  of  any  surplus  of  the  inheritance  found  in  the  possession 
of  the  Haba-jee  branch,  beyond  their  equal  third  part  of  the  entire  [162]  inherit- 
ance, as  would  be  sufficient  to  give  to  the  Respondents  an  equal  third  share  of  the 
same. 

The  Respondents  relied  on  the  following  reasons :  — 

I. — Because,  with  reference  to  the  circumstances  of  th©  case,  the  suit  was  brought 
within  the  period  of  limitation  prescribed  by  Regulation  V.  of  1827. 

II. — Because  the  claim  of  the  Plaintiff  to  one-half  share  of  the  estate  in  question 
was  fully  established  by  the  proofs  and  admissions  in  the  cause. 

Mr.  Surge,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  eighteen  first  Appellants. 
Mr.  L.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  three  other  Appellants;  and  Mr. 
E.  J.  Lloyd  and  Mr.  Charles  Buller,  jun.,  for  the  Respondents. 

The  Respondents'  Counsel  objected  to  the  Appellants'  cases  being  argued  by  two 
Counsel  for  each  set  of  Appellants;  but  their  Lordships,  under  the  circumstances 
of  the  hostile  interests  of  the  separate  Appellants,  oyerruled  the  objection;  and 
allowed  separate  replies,  giving  the  Counsel  for  the  eighteen  Appellants  the  right 
of  the  last  reply. 

Lord  CampbelL — ^In  this  case  their  Lordships  cannot  take  the  same  view  of  the 
subject  that  has  been  taken  by  the  Courts  below;  and  they  regret  that  the  Judges 
below  did  not  look  a  little  more  accurately  into  the  pleadings,  to  see  what  questions 
were  to  be  determined,  and  to  the  language  of  the  Regulations  of  Bombay,  by  which 
one  of  the  questions  was  to  be  decided. 

Their  Lordships  are  of  opinion,  that  it  lay  upon  the  [163]  Plaintiff  below  to 
show  that  he  was  entitled  to  one-half  of  the  family  property;  which  he  could  only 
do  by  evidence  of  adoption.  Now,  the  only  evidence  of  adoption  that  is  brought 
forward  is  the  sunnud,  and  that  is  represented  as  a  judgment  of  a  Court  of  com* 
petent  jurisdiction.  But  their  Lordships  are  of  opinion,  that  it  cannot  be  so  con- 
sidered,  because  it  was  an  intimation  to  one  party  that  there  should  be  a  judgment 
in  his  favour ;  whereas  there  was  an  intimation  by  the  same  authority  to  the  other 
party  that  the  cause  remained  undecided ;  and  that  when  the  particular  object  was 
gained  which  was  in  view  when  this  sunnud  was  granted,  then  the  Sudder  Court 
would  proceed,  and  there  should  be  an  adjudication  between  the  parties.  This 
came  from  the  same  authority.  We  cannot,  therefore,  consider  that  it  was  a  judg- 
ment, binding  and  conclusive  upon  the  parties. 

Nor  is  there  any  admission  here,  by  which  the  right  of  the  Plaintiff  to  one-half 
can  be  considered  as  established,  because,  even  supposing  that  the  person  by  whom 
the  admission  was  given  could  represent  the  other  party,  he  made  the  admission, 
under  the  authority  of  the  Grovernment,  for  a  particular  purpose ;  and  neither  him- 
self, nor  those  whom  he  represented,  can  be  considered  as  bound  by  it.  There 
appears,  therefore,  to  be  no  evidence  of  adoption,  and,  therefore,  no  evidence  that 
Chand-jee,  the  original  Plaintiff,  was  entitled  to  one-half  of  the  family  property. 

The  next  question  which  arises  is  with  regard  to  the  Regulation  of  Limitations ; 
and  their  Lordships  are  of  opinion,  that  although  the  sunnud  is  not  to  be  con- 
sidered as  a  judgment  binding  between  the  parties,  yet  that,  taken  with  reference 
to  the  other  documents  connected  with  it,  it  is  sufficient  to  bring  the  case  within 
[164]  the  exception  that  has  been  relied  upon ;  for  it  shows  sufficiently  that  there 
had  been  a  claim  preferred  to  an  authority  that  had  a  right  to  try  and  to  decide 
the  question — because  we  must  consider  that  the  Court  to  which  this  application  was 
made  was  then  the  supreme  power  in  the  State,  and  had  authority  to  decide  between 
the  parties. 

It  is  objected,  however,  that  another  condition  is  not  complied  with,  namely, 
that  there  is  not  sufficient  proof  of  how  it  was  that  a  satisfactory  and  a  binding 
decree  was  not  obtained.  But  we  think,  that  although  the  sunnud  cannot  be  con- 
sidered per  le,  as  a  binding  and  regular  judgment,  it  is  enough,  coupled  with  the 
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admiBaiona  that  were  afterwards  given,  to  account  for  the  party  not  having  proceeded 
to  obtain  the  judgment  of  the  Court  itself,  particularly,  coupled  with  this  fact,  that 
he  was  admitted  into  occupation  of  part  of  the  property. 

Under  these  circumstances,  their  Lordships  are  of  opinion,  that  the  justice  of  the 
case  will  be  best  satisfied,  by  recommending  to  Her  Majesty,  to  remit  the  cause  to  the 
Court  below,  the  Sudder  Court,  with  instructions  to  divide  the  whole  of  the  property 
in  equal  third  parts.  Chand-jee  had  an  opportunity  of  showing  that  he  was  entitled 
to  one-half — his  attention  was  repeatedly  called  to  that  point — he  was  warned  that 
it  was  necessary  to  prove  the  adoption.  He  has  failed  in  doing  so.  It  is  admitted 
that  there  would  be  great  difficulty  now  in  bringing  any  further  evidence.  At  all 
events  he  has  had  the  opportunity,  and  has  not  availed  himself  of  that  opportunity. 
Their  Lordships  are,  therefore,  of  opinion  that  he,  and  those  who  represent  him, 
must  be  content  with  one  third  of  the  property.  Then  the  three  Appellants  [166] 
will  take  the  second  third ;  and  the  eighteen  will  take  the  other  third. 

With  regard  to  the  costs,  as  the  three  parties  represented  by  Mr.  Wigram  were 
from  the  beginning  perfectly  willing  that  the  estate  should  be  divided  upon  the 
footing  of  each  having  a  third,  their  Lordships  think  there  ought  to  have  been  a 
decree  in  their  favour  in  the  first  instance.  Their  Lordships  are  of  opinion,  there- 
fore, that  the  costs  of  those  parties  below  oug^t  to  be  paid  according  to  the  course 
which  has  been  pursued  upon  these  appeals;  and  that  their  costs  of  this  appeal  ought 
to  be  paid  by  the  Respondents.  The  costs,  therefore,  of  the  three  Appellants,  both 
of  the  proceedings  below  and  of  the  appeal,  will  be  paid  by  the  Respondents.  The 
other  parties  will  pay  their  own  costs. 

[As  to  Limitation,  see  now  Indian  Limitation  Act  (XV.  of  1877)  printed  as  amended. 
General  Acts,  3rd  Ed.,  1898,  p.  73.] 

[156]       SYUD  ABBAS  ALI  KHA^i,— Appellant;  YADEEM  RAMY  REDDY,— 

Respondent  *  [June  16,  1843]. 

On  appeal  from  the  Sudder  Dewanny  AdawixU  of  Madras. 

Debt  on  Bond.  The  Defendant  by  his  answer  denied  his  execution  of  the  Bond. 
The  PlaintiflE,  in  his  reply,  stated  the  accidental  destruction  of  the  Bond,  and 
prayed  leave  to  put  in  evidence  a  registered  copy  thereof,  which  the  Court 
allowed,  and,  at  the  same  time,  ordered  the  fragments  of  the  original  to  be 
produced.  At  the  trial  the  Plaintifif  produced  the  fragments,  and,  under 
sec.  11,  Madras  Reg,  XVII.  of  1802,  put  in  as  evidence  a  registered  copy  of 
the  Bond.  He  called  no  Witnesses  to  prove  that  the  fragments  produced 
formed  part  of  the  original  Bond.  The  Court  admitted  the  registered  copy 
as  evidence,  and  found  for  the  Plaintiff.  The  Judicial  Committee  of  the 
Privy  Council,  on  appeal,  reversed  this  finding,  on  the  ground  that  the 
registered  copy,  in  the  absence  of  satisfactory  evidence  of  the  destruction 
of  the  original  Bond,  was  improperly  admitted  as  secondary  evidence. 

Thiswas  an  action  brought  by  the  Respondent  against  the  Appellant  on  the  I7th 
of  October,  1819,  in  the  ZiUah  Court  of  Nellore,  to  recover  200  pagodas,  the  first 
instahnent  due  in  respect  of  the  principal  sum  of  2346  pagodas,  together  with  281^ 
pagodas,  the  amount  of  interest  on  the  above-mentioned  principal  sum,  secured 
by  the  Bond  alleged  to  have  been  executed  by  the  Appellant  in  the  Respondent's 
favour,  on  the  14th  of  February,  1818.  The  Appellant,  by  his  answer  to  the  plaint, 
denied  that  he  had  ever  had  any  dealings  with  the  Respondent,  or  that  he 
had  ever  executed  the  Bond  declared  upon.  The  Respondent,  in  reply, 
insisted  that  the  Bond  was  duly  executed  by  the  Appellant,  but  stated  that,  since 
the  institution  of  the  suit,  the  original  Bond  had  been  accidentally  de-[157]-stroyed 
by  rats ;  and  prayed  that  the  Court  would  admit  a  copy  from  the  Registry-book, 
pursuant  to  the  provisions  of  sec.  11,  Reg.  XVII.  of  1802. 

The  Zillah  Court  of  Nellore  granted  the  application ;  and  by  an  order  of  the  23rd 
of  November,  1819,  ordered  that  the  Plaintiff's  pleader  should  produce  the  fragments 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  President,  Lord 
Brougham,  the  Vice-Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors, — Assessors, — Sir  Edward  Hyde  East,  Sir  Alexander  Johnston, 
and  Sir  Edward  Ryan. 
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of  the  bond  destroyed  by  rats,  as  mentioned  in  the  reply,  and  copies  of  the  register 
of  the  Bond,  which  were  produced  and  lodged  in  Court. 

In  support  of  his  claim,  the  Respondent  filed  an  o£Bcial  copy  from  the  registry, 
of  a  Vakeelutnamah,  or  power  of  attorney,  alleged  to  have  been  executed  by  the 
Appellant  to  his  vakeel,  to  get  the  Bond  in  question  registered ;  an  office  copy  of  the 
Bond  from  the  Registry-book ;  together  with  the  fragments  of  the  original  Bond.  He 
also  examined  Witnesses,  two  of  whom  stated  themselves  to  be  subscribing  Witnesses 
to  the  original  instruments ;  but  no  further  evidence  was  given  of  the  destruction  of 
the  Bond. 

The  Court  having  admitted  the  <^ce  copy  of  the  registered  Bond  in  evid«ioe, 
found  for  the  Plaintiff  for  the  amount  sued  for. 

From  this  decree,  the  Appellant  appealed  to  the  Provincial  Court  for  the 
N6rthern  Division  of  Madras;  and  on  the  16th  of  August,  1826,  N.  Webb,  Esq.,  the 
First  Judge  of  t^at  Court,  delivered  in  his  draft  decree,  wherein  he  expressed,  that 
in  his  opinion  the  decision  of  the  Zillah  Judge  of  Nellore  ought  to  be  affirmed,  and 
the  appeal  dismissed  with  costs.  On  the  2l8t  instant,  R.  Lord,  Esq.,  the  Second 
Judge,  recorded  his  dissent  from  this  opinion ;  and  in  the  absence  of  the  Third  Judge, 
who  was  on  the  circuit,  the  appeal  stood  over  till  his  return.  The  Third  Judge  (J.  C. 
Todd,  Esq.)  concurred  with  Mr.  Lord;  and  the  Court  being  [168]  divided,  the 
second  and  third  Judges,  in  conformity  with  sec.  11,  R^.  XY.  1802,  on  the  4th  of 
October,  1826,  pronounced  their  decree,  reversing  the  decision  of  the  Zillah  Court, 
and  dismissed  ^e  suit  with  costs. 

From  this  decree  the  present  Respondent  appealed  to  the  Sudder  Adawlut  of 
Madras. 

The  Sudder  Adawlut  being  of  opinion  that  further  evidence  was  necessary  to 
enable  them  to  come  to  a  just  determination  of  the  suit,  directed  the  record  to  be 
sent  back,  and  that  the  Provincial  Court  for  the  Northern  Division  should  be  by 
precept  required  to  instruct  the  Zillah  Court  of  Nellore,  to  call  upon  the  Plaintiff  to 
produce  further  evidence  in  support  of  his  averments,  with  liberty  to  the  Defendant 
to  disprove  the  same. 

Additional  evidence  was  accordingly  produced  to  prove  the  dealings  between 
the  parties  and  the  due  execution  of  the  instrument ;  and  the  record,  together  with 
the  transcript  of  the  additional  evidence,  having  been  transmitted  to  the  Sudder 
Adawlut  of  Madras,  that  Court,  on  the  20th  of  July,  1831,  pronounced  their  decree, 
in  which,  after  stating  the  circumstances  .of  the  case,  they  proceeded  as  follows: — 
"  The  original  of  the  Bond,  which  is  the  subject  of  the  present  action,  has  been 
destroyed,  as  the  Plaintiff  averred,  by  accident;  and  the  first  question  for  considera- 
tion is,  whether  the  copy  taken  from  the  register  of  the  Zillah  Court  ought  to  have 
been  received  in  evidence  under  sec.  11,  R^.  XVII.  of  1802,  which  provides,  '  that 
such  copies,  in  the  event  of  the  originals  being  lost,  destroyed,  or  not  forthcoming, 
shall  be  received  as  sufficient  evidence  of  such  deeds  in  aU  Courts  of  justice  whatever, 
proof  being  made  by  the  subscribing  witnesses  to  the  original  deed,  that  the  original 
was  [159]  duly  executed.'  The  Plaintiff  produced  in  the  Zillah  Court  what  he 
alleged  were  the  fragments  of  the  original  Bond  which  had  been  accidentally  de- 
stroyed by  vermin  in  the  interval  between  the  institution  of  the  suit  and  the  filing 
of  his  reply,  and  their  appearance  did  not  excite  any  suspicion.  The  fragments, 
however,  on  being  examined  by  the  Provincial  Court,  are  stated  to  have  betrayed 
the  evident  use  of  scissors,  and  to  contain  words,  sums  and  dates  not  to  be  discovered 
in  the  copy  of  the  Bond  filed  of  record.  Now  even  on  the  supposition  that  the 
original,  for  whatever  cause,  had  been  wilfully  destroyed  by  the  Plaintiff,  it  is  im- 
possible to  believe  for  a  moment  that  care  would  not  have  been  taken  to  g^ve  to  tiie 
fragments  the  appearance  at  least  of  the  original  having  been  reduced  to  that  stati 
by  vermin ;  or,  on  the  supposition  that  the  fragments  produced  were  not  those  of  the 
Bond  in  question,  that  care  would  have  been  taken  to  allow  no  word,  sum  or  date  to 
remain  legible,  which  did  not  appear  in  the  Bond  of  which  they  were  alleged  to  be 
the  fragments.  Even  supposing  that  the  Plaintiff  was  stupid  enough,  or  had  the 
effrontery,  to  produce  as  fragments  of  a  Bond  destroyed  by  a  vermin,  scraps  of  paper 
which,  on  the  very  face  of  them,  betrayed  the  evident  use  of  scissors,  it  seems  in- 
credible that  the  imposition  should  have  escaped  immediate  detection ;  and  the  Court 
think  it  must  be  inferred,  there  must  have  been  some  remissness  in  the  custody  of 
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these  papers,  between  their  first  production  in  the  Zillah  Court  and  the  examination 
of  the  record  by  the  Provincial  Court,  and  that  advantage  was  taken  of  it  to  give  to 
the  fragments  now  in  the  record,  the  suspicious  appearance  which  they  bear.  This 
could  only  have  [160]  been  done  to  serve  the  cause  of  the  Defendant,  by  throwing 
discredit  upon  the  best,  if  not  the  only  proof  which  the  Plaintiff  could  produce  of  the 
accidental  destruction  of  the  Bond ;  and  the  Court,  under  all  the  circumstances,  are 
satisfied  that  a  sufficient  foundation  was  laid  for  the  admission  of  the  copy  in 
evidence."  The  decree  then  proceeded  to  declare  that  the  Bond  was  properly 
registered,  and  that  it  was  clear,  from  the  documentary  evidence  filed  in  the  cause, 
that  there  had  been  dealings  and  agricultural  transactions  betwe^i  the  parties 
previous  to  the  execution  of  the  Bond,  and  that,  in  respect  to  the  execution  of  the 
Bond,  the  Court  did  not  entertain  the  least  doubt.  And  the  Sudder  Court  accord- 
ingly set  aside  the  decree  of  the  Provincial  Court,  and  adjudged  the  present  Appel- 
lant to  pay  to  the  Respondent  the  amount  claimed,  being  Rs.  1853.  12.  3,  together  with 
interest  at  twelve  per  cent,  per  annum,  on  the  principal  sum  of  Rs.  770,  from  the 
date  on  which  the  plaint  was  filed,  up  to  the  date  of  the  decree,  with  all  costs  of  suit. 

From  this  decree  the  present  appeal  was  brought. 

Mr.  L.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant. — ^The  main  question 
is,  whether  the  registered  copy  of  the  alleged  mortgage  Bond  was  properly  received 
in  evidence.  This  divides  itself  into  two  heads  of  objection: — First,  there  is  no 
evidence  of  the  loss  or  destruction  of  the  Bond,  nor  even  of  the  circumstances  in  con- 
nection with  which  the  Bond  is  alleged  to  have  been  lost.  Secondary  evidence  was 
not  admissible  witliout  proof  of  the  destruction  or  loss  of  the  original  instrument ; 
and  no  such  evidence  was  g^ven  by  the  Respondent  as  could  justify  the  admission  of 
secondary  proof.  Moreover  [161]  the  appearance  of  the  fragments  produced,  dis- 
proved the  allegation  of  their  having  been  destroyed  by  Rats,  or  of  being  even 
fragments  of  the  Bond  in  question.  [Vice-Chancellor  Knight  Bruce. — ^The  material 
evidence  was  the  Bond  itself :  failing  that,  evid^ice  should  have  been  given  of  its 
destruction.  Secondary  evidence  can  only  be  received,  when  the  absence  of  the 
Bond  is  accounted  for.]  The  otms  lay  upon  the  Plaintiff  to  prove  its  absence  or 
destruction,  which  he  failed  to  do,  or  even  to  identify  the  fragments  as  forming 
part  of  the  alleged  Bond.  [Lord  Brougham. — It  is  not  upon  the  fragments  the  case 
rests,  but  upon  the  requiring  of  secondary  evidence.  The  fragments  did  not  open 
the  door  to  secondary  evidenca  The  Judg^  seems  to  have  assumed,  without  evidence, 
that  these  scraps  were  portions  of  the  Bond ;  and  these  scraps,  it  appears,  do  not 
agree  with  the  description  on  the  Registry.  It  is  exactly  as  if  this  were  to  take 
place  at  Nisi  Prinu;  an  action  upon  a  Bond,  and  the  Plaintiff  produces,  tram,  an 
Attorney's  office,  the  draft  from  which  these  fragments  were  copied ;  to  let  in  this 
draft,  the  first  thing  would  be  to  prove  that  the  fragments  were  the  Bond  declared 
upon,  and  put  in  suit,  and  then  if  there  appeared  a  discrepancy  between  the  frag- 
ments produced,  and  the  draft,  that  would  be  fatal ;  he  would  be  n<«auited  in  two 
moments.]  Secondly,  the  registration  of  the  alleged  Bond  in  question  was  irregular 
and  invalid,  according  to  cl.  2,  sec.  9,  Reg.  XVTI.  of  1802,  for  want  of  the  oatli 
required  by  that  Regulation,  for  neither  the  Appellant  nor  any  authorized  re- 
presentative, competent  to  prove  the  execution,  attended  at  the  Registry  office. 

Their  Lordships  here  stopped  the  Appellant's  Coun-[162]-8el,  and  called  upon  the 
Respondent's  Counsel  to  argue  whether  there  was  any  evidence  of  the  loss  of  the 
Bond,  so  as  to  let  in  secondary  evidence. 

Mr.  Burge,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent 
— ^The  difficulty  which  the  Respondent  labours  under,  in  the  deficiency  of  the  proof 
of  the  destruction  of  the  Bond,  is  owing  to  the  limit  which  has  been  put  upon  his 
proof  by  the  Zillah  Judge.  The  Court  acted  under  the  provisions  of  cl.  3,  sec.  10, 
Reg.  XV.  1816,  which  enacts,  that  the  Court  shall  consider  and  record  the  point  or 
points  to  be  established,  and  shall  proceed  to  take  the  evidence  that  may  be  adduced 
upon  such  point.  The  Court,  in  this  case,  acting  under  that  R^ulation,  confines 
the  Respondent  simply  to  produce  the  fragments.  In  effect,  the  Court  says,  do  not 
bring  forward  evidence  to  prove  the  fact  of  destruction,  but  bring  forward  the 
fragments  of  the  orijjinal  Bond.  In  considering  this  strict  and  technical  objection 
to  the  admission  of  the  registered  copy,  now  urged  for  the  first  time,  it  should  be 
Tenn«nbered  that  the  natives  of  India  are  ignorant  of  the  mode  and  technical  forms 
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of  procedure ;  and  this  Regulation  calls  upon  the  Court  to  do  that  which  no  other 
Court  in  the  world  does, — ^to  point  out  what  the  parties  are  to  confine  their  proof  to. 
If  there  ie  a  defect  of  proof  of  the  loss  or  destruction  of  the  original  Bond,  so  as  to 
admit  the  registered  copy  as  secondary  evidence,  the  cause  can  be  remitted  to  the 
Zillah  C!ourt,  to  enable  the  Respondent  to  produce  evidence  of  the  loss,  which  he  was 
only  preivented  fr<Mn  doing  by  the  order  of  the  Court.  It  would  be  a  great  hardship, 
and  operate  as  a  denial  of  justice,  if  he  is  now  to  [163]  sufEer  for  that  which  was  no 
negligence  on  his  part.  It  was  the  duty  of  the  Judge,  under  sec.  10,  Reg.  XV.  of 
1816,  to  have  called  for  the  requisite  evidence. 

Lord  Brougham: — ^For  the  reasons  which  have  been  repeatedly  thrown  out  by 
tiieir  Lordships  in  the  course  of  the  argument,  and  which  led  to  our  stopping  Mr. 
Wigram  for  the  Appellant,  and  calling  upon  the  other  side,  their  Lordships  are  clearly 
of  opinion  that  the  decree  of  the  Sudder  Dewanny  Court  cannot  stand,  and  the  only 
question  remaining  for  our  consideration  has  been  that  which  the  Counsel  for  the 
Respondent  threw  out  for  our  consideration,  and  which  we  took  up  in  course  of  the 
Respondent's  argument,  whether  we  ought  to  reverse  the  decree  at  once,  though 
without  costs  (either  below  or  here,  of  course),  or  send  it  back  to  enable  further 
inquiry.  We  have  considered  the  matter  in  aU  its  lights,  and  we  have  come  to  the 
opinion,  that  we  ought  not  to  send  the  matter  baoL  Therefore,  the  causes  will  be 
retained,  and  the  decree  below  reversed,  without  costs,  dismissing  the  Appellant 
below  without  costs,  leaving  the  causes  exactly  as  they  lay  when  brought  into  the 
Court  below. 

[As  to  admissibility  of  copies  of  documents  as  evidence  see  Ram  Gopal  Roy  v.  Gordon 
Stuart  and  Co.,  1872,  14  Moo.  Ind.  App.  461 ;  Forester  v.  Secretary  of  State  for 
India,  1872,  L.R.  Ind.  App.  Sup.  VoL  21,  22.] 


[164]  AGA  KURBOOLIE  MAHOMED  and  Othera,— Appellants ;  THE  QUEEN  on 
the  Prosecution  of  Mahomed  Kuli  Mirza, — Respondent  *  [June  17,  1843]. 

On  appeal  from  the  Swpreme  Court  of  Calcutta. 
Heard  Ex  parte. 

A  Sheriff's  Officer,  in  execution  of  a  bailable  Writ,  peaceably  obtained  entrance 
by  the  outer  door,  but  before  he  could  make  an  actual  arrest,  was  forcibly 
expeUed  from  the  House,  and  the  outer  door  fastened  against  him.  The 
Officer  obtained  assistance,  broke  open  the  outer  door,  and  made  the  arrest. 
Held  that  the  Officer  was  justified  in  so  doing  [3  Moo.  Ind.  App.  171]. 

Held  also,  that  demand  of  re-entry,  under  such  circumstances,  was  not  requisite 
to  justify  his  breaking  open  the  outer  door  [3  Moo.  Ind.  App.  171]. 

Quaere.  If  indictment  for  assault  and  false  imprisonment  will,  under  such  cir- 
cumstances, lie  against  the  Sheriff's  Officer  [3  Moo.  Ind.  App.  172]. 

Indictment  at  the  Criminal  Sessions  held  at  Calcutta  in  1841.  The  indictment 
contained  three  counts.  The  first  count  charged  the  Appellants  with  having 
assaulted  and  beat  the  Prosecutor;  the  second,  that  they  assaulted  and  imprisoned 
him ;  the  third  with  an  assault  and  battery  in  the  common  form.     Plea,  not  guilty. 

At  the  trial,  it  appeared  in  evidence,  that  one  of  the  Defendants,  Mirza  Allu 
Aukbur  (one  of  the  Appellants),  had  brought  an  action,  which  was  then  pending  in 
the  Supreme  Court,  against  the  Prosecutor,  Mahomed  Euli  Mirza,  and  had  sued  out 
and  delivered  to  the  Sheriff  of  Calcutta  a  copies  ad  respondendum,,  for  the  purpose 
of  arresting  and  holding  the  Prosecutor  to  bail  in  that  action.     The  Sheriff's  warrant 

•  Present :  Members  of  the  Judicial  Committee — Lord  Brougham,  Lord  Camp- 
bell, the  Vice-Chancellor  Enight  Bruce,  and  The  Right  Hon.  Dr.  Lushington. 
Privy  Councillor, — ^Assessor, — Sir  Edward  Ryan. 
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was  delivered  to  [166]  one  Board,  for  the  purpose  of  arresting  the  Prosecutor  under 
the  Writ,  and  notice  was  given  on  the  same  day  to  the  Prosecutor,  by  the  Plaintiff 
in  the  action,  that  he  would  be  arrested  on  that  day  at  his  suit.  The  Sheriff's 
OfBcer  and  assistant,  in  the  afternoon  of  the  same  day,  went  to  the  Prosecutor's 
house  for  the  purpose  of  arresting  him  under  the  Writ.  Upon  their  arrival,  they 
found  the  outer  door  open,  and  entered ;  but  before  the  Officer  could  make  an  actual 
arrest  of  the  Prosecutor,  he  and  his  assistants  were  expelled  from  the  House,  and 
the  outer  door  immediately  closed  and  fastened.  Upon  the  Officer  being  so  ex- 
pelled, he  sent  to  a  Police  station  for  some  Police  officers,  and  the  outer  door  was, 
by  his  authority,  broken  open.  It  appeared  that  during  the  time  the  door  was 
being  broken  open,  the  Prosecutor  fired  a  pistol  twice  or  thrice  from  his  House, 
apparently  at  the  persons  engaged  in  entering,  but  which  he  swore  at  the  trial,  was 
loaded  with  powder  only. 

Upon  the  trial  there  was  conflicting  evidence,  whether  the  Sheriff's  Officers  had 
in  the  first  instance,  before  they  were  expeUed,  given  express  notice  to  the  Prosecutor 
of  the  purpose  for  which  they  entered.  Evidence  was  given  to  show  that  the  persons 
in  the  House,  who  in  aid  of  the  Prosecutor  expelled  the  Sheriff's  Officer  and  his 
assistants,  knew  the  purpose  for  which  he  entered.  There  was  no  evidence  that  the 
Prosecutor  demanded  to  see  the  warrant,  or  to  know  the  authority  of  the  Sheriff's 
Officer  in  entering,  or  that  he  offered  to  submit  to  the  arrest.  Neither  was  there  any 
evidence  of  an  express  demand  of  admission  before  the  outer  door  was  broken.  The 
evidence  conflicted  as  to  any  violence  or  circumstances  of  aggravation. 

[166]  The  Judge  (Sir  John  Peter  Grant),  in  his  charge  to  the  jury,  told  them, 
that  the  assault  and  imprisonment  were  admitted,  but  justified ;  that  the  battery  and 
aggravations  of  the  assault  were  denied ;  and  that  the  first  question,  therefore,  for 
their  consideration  was,  whether  the  Prosecutor  was  beaten,  and  whether  the  assault 
committed  was  attended  with  the  aggravations  alleged,  or  any  great  aggravations. 
Having  recapitulated  the  evidence  upon  these  points,  the  learned  Judge  stated  "  that 
the  second  point  to  be  considered  was,  under  what  circumstances  the  beating,  and 
other  aggravations  of  the  assault,  and  the  assault  and  imprisonment  themselves, 
were  committed.  That  what  the  jury  had  to  try  was  not  any  assault  or  violence 
offered  to  the  Sheriff's  Officer  before  the  door  was  broken  open :  that  for  such  vio- 
lence, if  offered,  the  Officer  had  his  remedy  by  action  of  damages  or  indictment,  but 
could  not  offer  it  as  a  defence  of  .an  unlawful  arrest:  that  the  only  question  to  be 
tried  upon  this  point  was,  whether  this  arrest  upon  civil  process,  at  the  instance  of 
a  private  individual,  was  a  lawful  arrest:  that  the  rule  of  law  is,  that  a  man's 
house  is  his  castle,  and  that  the  Officer  cannot  justify  the  breaking  an  outer  door 
or  window  to  execute  civil  process  at  the  suit  of  a  subject;  and  his  house  is  that 
place  which  he  occupies,  having  his  domicile  and  ordinary  residence  there:  that, 
if  the  door  be  open,  the  Officer  may  enter  and  execute  the  process  upon  the  persou 
or  the  goods,  as  the  case  may  be ;  but  that  if,  before  any  execution  of  the  process  he 
be  thrust  out,  and  the  door  shut,  this  latter  act  is  no  more  than  the  Owner  of  the 
house  may  well  do,  seilteet,  to  shut  the  door  of  his  own  house ;  and  this,  although  he 
is  not  ignorant  of  the  purpose  of  the  Officer's  coming — for  there  must  be  certain  and 
[167]  direct  proof  that  those  in  the  house  had  notice  of  the  process  of  the  law,  to 
make  the  act  of  his  thrusting  them  out,  unlawful :  that  if  a  man  be  legally  arrested 
and  escape,  and  take  shelter  in  his  own  house,  the  Officer,  upon  fresh  suit,  may 
break  open  doors  in  order  to  retake  him ;  but  that,  in  order  to  justify  the  proceeding 
to  that  extremity,  two  things  are  necessary — first,  that  the  person  have  previously 
been  lawfully  arrested ;  second,  that  due  notice  have  been  given  by  the  officer  of  his 
business,  and  admission  demanded  and  refused :  that  in  order  to  constitute  a  lawful 
arrest,  one  of  two  things  is  necessary — either  that  the  Bailiff  or  his  assistant  have 
laid  hold  of  or  touched  the  person  meant  to  be  arrested;  or  that  the  person,  upon 
being  informed  of  the  Bailiff's  business,  has  submitted  and  gone  with  the  Bailiff, 
without  resistance  or  flight;  for  bare  words  will  not  make  an  arrest,  nor  will  an 
assault  upon  the  Officer,  or  offer  of  violence  to  him,  whereby,  through  intimidation 
or  otherwise,  he  is  prevented  from  completing  his  arrest,  convert  that  into  a  lawful 
arrest,  which  is  not  completed  :  that  without  a  valid  arrest  there  can  be  no  rescous 
or  escape,  and  without  a  rescous  there  can  be  no  lawful  breaking  of  doors  to  effect 
«n  arrest  on  civil  process  at  the  suit  of  a  subject;  but  that,  if  there  had  been  a 
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rescous,  and  the  breaking  doors  had  been  lawful,  there  must  have  been  previoua 
notice  duly  given,  admittance  duly  demanded  and  refused.  It  is  no  light  matter 
by  the  law  of  England  to  violate  the  sanctity  of  a  man's  house." 

Upon  this  direction  the  Defendants  were  found  guilty.  A  rule  niti  was  granted 
in  the  ensuing  term  for  setting  aside  the  verdict,  and  having  a  new  trial,  upon 
three  grounds — first,  that  the  verdict  was  against  [168]  evidence  as  to  certain  of  the 
Defendants  mentioned  in  the  rulej  second,  as  to  the  Appellant,  Aga  Eurboolie 
Mahomed,  that  there  was  no  evidence  at  all  to  go  to  the  jury;  thirdly,  that  the 
learned  Judge  had  misdirected  the  jury. 

This  rule  was  afterwards,  on  the  29th  of  November,  1841,  discharged  without 
costs.  (Sir  Edward  Ryan  dissenting.)  The  Court  at  the  same  time  gave  leave  to 
the  Defendants  to  appeal  to  Her  Majesty  in  Council,  from  its  judgment  refusing  a 
new  trial,  upon  one  ground  only,  namely,  on  the  ground  of  the  alleged  misdirection. 
(As  to  the  power  of  the  Supreme  Court  to  allow  or  deny  appeals  in  criminal  cases, 
and  to  impose  terms  upon  which  such  appeals  shall  be  allowed ;  see  Bengal  Charter 
of  Justice,  26th  March,  1774,  sec.  32.  [See  now  Art  41  of  letters  patent  of  28th 
Dec.,  1865  (Stat.  R.  and  0.  Rev.  iv.  94 ;  and  note  to  /»  re  Ames,  1841,  3  Moo.  P.C.  413.]) 

The  Solicitor-General  (Sir  William  Follett,  Q.C.),  and  Mr.  Greenwood,  for  the 
Appellants. — ^The  charge  of  the  learned  Judge  to  the  jury  was  a  misdirection  in 
law ;  and  the  rule  n'Ui  for  a  new  trial,  upon  the  ground  of  such  misdirection,  ought 
to  have  been  made  absolute,  and  not  discharged.  The  Sheriff's  Officer  was  justified, 
although  he  had  not  actually  arrested  the  Prosecutor,  in  breaking  open  the  door 
and  arresting  him  after  he  had  obtained  peaceable  entry.  The  maxim,  "  that  every 
man's  house  is  his  Castle,"  must  be  qualified.  In  all  cases  where  the  outer  door  is 
open,  the  Sheriff  may  enter  the  House,  and  do  execution.  Semayne's  case  (5  Co. 
Rep.  91,  4th  Res.).  In  White  v.  Wiltshire  (Pabn.  52.  2  RoUe  Rep.  137.  Cro.  Jac. 
555),  the  Court  said,  though  the  Sheriff  cannot  break  into  a  House  to  make  an 
execution  under  a  fi.  fa.,  yet  when  the  door  is  open,  and  he  enters  and  is  disturbed 
in  his  execution  by  the  parties  who  are  within  [169]  the  House,  he  may  break  into 
the  House  and  rescue  his  Bailiffs.  Here  the  breaking  open  of  the  House  was  justi- 
fied, the  Plaintiff  having  occasioned  the  necessity  of  it.  Having  obtained  peaceable 
entrance,  the  Sheriff  may  afterwards  break  open  the  inner  door,  to  execute  process. 
Lee  V.  Gansel  (1  Cowp.  1.  Lofft.  374),  ^.uyd  v.  Sanddlands  (8  Taunt  250),  Sir  M. 
Foster's  Discourse  on  Homicide,  p.  319.  He  may  even,  if  once  lawfully  admitted, 
break  open  the  outer  door,  if  fastened  against  him,  to  get  out.  Pugh  v.  Griffith 
(7  Ad.  and  El.  827).  Again,  if  the  Defendant,  after  being  arrested,  escape,  the 
Sheriff  may  break  open  either  his  own  House,  or  that  of  a  stranger,  for  the  purpose 
of  retaking  him.     Anon  (6  Mod.  195.     Lofft.  390). 

The  prosecutor  had  notice  of  the  intended  Writ,  and  evidence  was  given,  and  not 
contradicted,  to  show  that  the  persons  in  the  House,  who  in  aid  of  the  Prosecutor 
expelled  the  Sheriff's  Officer  and  his .  assistants,  knew  the  purpose  for  which  he  ' 
entered.  No  proof,  it  is  true,  was  given  of  an  express  demand  of  re-admission;  'lie 
ciicumstances  and  conduct  of  the  Prosecutor  prevented  that,  before  the  outer  do<)r 
was  broken  open ;  but  there  was  evidence  from  which  the  jury  might  have  inferred 
that  the  Prosecutor  -  knew  the  purpose  for  which  the  door  was  broken,  and  <lio 
authority  under  which  the  Sheriff  and  his  assistants  acted.  No  express  deman<l 
and  refusal  of  re-entry  was  necessary,  uutchison  v.  Birch  (4  Taunt.  619).  Pews's 
case  (Hale,  P.C.  458).  The  circumstances  of  each  case  must  determine  the  propriety 
of  demand  of  re-entry  and  refusal.     Pugh  v.  Griffith  (7  Ad.  and  El.  827). 

[170]  If  the  breaking  open  of  the  outer  door  was  an  unlawful  act,  the  arrest  under 
the  Writ  could  not  be  made  the  subject  of  an  indictment  for  assault  and  false  im- 
prisonment. Lord  Mansfield,  in  Lee  v.  Gansel  (1  Cowp.  6),  cited  Semayne's  case 
(5  Co.  Rep.  91),  as  deciding  "  that  breaking  open  tlie  outer  door  was  a  trespass,  but 
that  taking  away  goods  under  a  fi.  fa.  was  lawful."  Indictment  cannot  lie:  in 
this  case  it  can  only  at  most  render  the  Sheriff's  Officers  liable  to  an  action  if 
trespass.     Hutchison  v.  Birch.     Bacon's  Abr.  "  Execution,"  N.  Pasch.  4  Ed.  pi.  19. 

Lord  Campbell  (June  24,  1843),  after  stating  the  nature  and  facts  of  the  case, 
proceeded. 

It  was  argued  before  us  on  the  part  of  the  Appellants,  that  the  learned  Judge  at 
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the  trial  ought  to  have  directed  the  jury  that  if  they  believed  the  evidence  for  the 
Defendants,  they  should  find  a  verdict  of  acquittal:  and  three  points  were  made  by 
■way  of  exception  to  his  charge.  First,  that  although  the  Prosecutor  had  not  been 
arrested  before  the  Officer  and  those  acting  in  his  aid  were  expelled  from  the  House, 
they  were  entitled  to  break  open  the  outer  door  for  the  purpose  of  re-entering  and 
arresting  him ;  secondly,  that,  under  the  circumstances,  they  were  entitled  to  do 
TO  without  making  any  express  demand  for  leave  to  re-enter ;  and,  thirdly,  that  even 
if  the  breaking  of  the  outer  door  was  unlawful,  the  arrest  under  the  Writ  and 
warrant  could  not  be  treated  as  a  trespass,  and  could  not  be  made  the  subject  of 
an  action  or  indictment  for  assault  and  false  imprisonment. 

Having  examined  the  authorities  from  Semayne's  [171]  case  [5  Co.  Bep.  91 J 
downwards,  their  Lordships  are  clearly  of  opinion,  that  the  two  first  points  ought 
to  be  decided  in  favour  of  the  Appellants,  so  that,  independently  of  the  third,  the 
judgment  of  the  Court  below  must  be  reversed. 

There  is  no  doubt  that  a  man's  House  being  his  Castle,  the  ordinary  rule  is  that 
the  outer  door  cannot  be  broken  open  to  execute  civil  process;  but  it  is  admitted 
here,  that  if  the  Prosecutor  had  been  arrested,  and  had  then  expelled  the  Defendants 
from  his  House,  they  might  have  broken  open  the  outer  door  to  enter  and  retake 
him ;  and  their  Lordships  think  that  as  they  had  once  been  lawfully  in  the  House, 
and  he  knew  that  they  were  lawfully  about  to  arrest  him,  and  he  unlawfully  caused 
them  to  be  expelled  for  the  purpose  of  preventing  them  from  so  doing,  he  cannot 
be  permitted  to  take  advantage  of  his  own  wrong  by  thus  defeating  the  process  of 
the  law ;  and  that  they  had  a  right  to  place  themselves  in  the  position  which  they 
occupied  when  his  unlawful  act  began.  Without  an  actual  arrest,  there  was  no 
rescous  or  escape ;  but  the  proposition,  that  till  an  actual  arrest  had  taken  place, 
the  Prosecutor  might  forcibly  expel  the  Officer  and  those  acting  in  his  aid,  and  lock 
the  outer  door,  so  as  to  entitle  himself  to  the  protection  of  his  Castle,  cannot  be 
supported.  The  outer  door  being  open,  they  were  entitled  to  enter  the  House  under 
civil  process ;  and  they  being  lawfully  in  the  House,  to  arrest  him,  he  was  guilty  of 
a  trespass  by  expelling  them.  The  act  of  locking  the  outer  door  was  unlawful, 
and  he  could  confer  no  privilege  upon  himself  by  that  unlawful  act. 

Again,  there  is  no  doubt  that,  generally  speaking,  before  an  out«r  door  can  be 
broken  open,  even  to  [172]  execute  criminal  process,  there  must  be  a  demand  of 
entry,  and  a  refusal.  But  to  what  extenti  To  inform  the  Owner  of  the  House  of 
the  purpose  for  which  the  entry  is  to  be  made,  and  to  afiord  him  the  opportunity 
of  opening  the  door  and  personally  admitting  the  parties  who  are  to  execute  the 
process  of  the  law.  Here  the  Prosecutor,  who  had  just  expelled  the  Defendants  from 
his  House,  that  they  might  not  arrest  him,  full  well  knew  the  purpose  for  which  they 
returned,  and  he  showed  a  determined  resolution  to  oppose  their  admission.  While 
he  was  firing  pistols  at  them,  were  they  to  knock  at  ike  door,  and  to  ask  him  to  be 
pleased  to  open  it  for  themi  The  law  in  its  wisdom  only  requires  this  ceremony  to 
be  observed  when  it  possibly  may  be  attended  with  some  advantage,  and  may  render 
the  breaking  open  of  the  outer  door  unnecessary.  IVhite  v.  Wiltshire  (Palm.  62, 
S.C.  2,  Ro.  Rep.  137 ;  Cro.  Jac.  555),  Ptigh  v.  Grifflth  (7  Ad.  and  El.  827). 

This  being  so,  there  was  no  infraction  of  the  law  by  the  Defendants,  and  no 
objection  can  be  made  to  the  regularity  of  the  arrest.  Whether  supposing  the 
breaking  open  the  outer  door  and  the  second  entrance  into  the  House  to  have  been 
illegal,  this  indictment  would  have  been  maintainable,  it  is  not  now  necessary  to 
determine.  From  Cameron  v.  Lightfoot  (2  W.  Bl.  1190),  Tarlton  v.  Fither  (Doug. 
671),  Stokes  V.  Wfiiie  (1  Cr.  Mee.  and  Ros.  223),  and  Newton  v.  Constaile  (2  Q.B. 
157),  it  appears  that  an  action  of  trespass  and  false  imprisonment  will  not  lie  at 
the  suit  of  a  person  who  is  arrested  under  a  Writ  and  warrant  for  debt,  when  privi- 
leged from  arrest,  by  attending  as  a  Witness  under  a  subpoena,  from  which  it  may 
be  argued  that  here  the  Prosecutor  would  be  confined  [173]  to  his  remedy,  either 
civil  or  criminal,  for  forcibly  breaking  and  entering  his  dwelling-house,  and  that 
the  simple  arrest  cannot  be  made  the  subject  of  an  indictment,  nor  of  an  action  of 
trespass.  On  the  other  hand,  it  has  been  determined  in  Hodson  v.  Towwing,  H.T. 
1837  (Will.  Wol.  and  Dav.  Q.B.,  53),  that  the  arrest  of  a  party  in  his  House,  after 
breaking  open  the  outer  door,  is  so  far  unlawful,  that  he  is  entitled  to  be  discharged ; 
and  the  arrest  of  the  person  under  civil  process,  like  seizing  goods  as  a  distress  for 
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rent,  after  breaking  open  the  outer  door,  may  be  considered  a  continuation  of  the 
trespass.  However,  it  is  enough  for  the  present,  to  say,  that  from  the  misdirection 
of  the  learned  Judge  at  the  trial,  with  respect  to  the  right  to  break  open  the  outer 
door  of  the  Prosecutor's  house,  and  the  necessity  of  a  previous  demand  and  refusal 
to  be  admitted,  the  conviction  cannot  stand.  Their  Lordships  can  only  report  to 
Her  Majesty  that  the  rule  for  a  new  trial  should  be  made  absolute ;  but  after  this 
intimation  of  their  opinion,  they  trust  that  the  indictment  will  not  be  further 
prosecuted. 

Note. — It  will  not  be  unimportant  here  to  note  the  distinction  between  process 
at  the  suit  of  the  Crown,  and  that  of  an  individual.  This  was  recognized  in  Bu/rdett 
V.  Abbott  (14  East,  167),  Lavnock  v.  Brovm  (2  Barn,  and  Aid.  592,  2  Hale,  P.C.  117). 
The  following  summary  of  the  law  upon  this  subject,  alluded  to  in  the  argument,  will 
be  found  in  Sir  Michael  Foster's  Discourse  on  homicide,  pp.  319,  320 : — 

"  The  Officer  cannot  justify  breaking  open  an  outward  door  or  window  in  order 
to  execute  process  in  a  civil  suit ;  if  he  do,  he  is  a  Trespasser.  But  if  he  findeth  the 
outward  door  open,  and  entereth  that  way,  or  if  the  door  is  opened  to  him  from 
within,  and  he  entereth,  he  may  break  open  inward  doors,  if  he  findeth  that  neces- 
sary, in  order  to  execute  his  process. 

"  The  rule  that '  every  man's  house  is  his  castle,'  when  applied  to  [174]  arrests 
in  legal  process,  hath  been  carried  as  far  as  the  true  principles  of  political  justice 
will  warrant;  perhaps  beyond  what,  in  the  scale  of  sound  reason  and  good  policy, 
th^  will  warrant.  But  this  rule  is  not  one  of  those  that  will  admit  of  any  extension ; 
it  must,  therefore,  as  I  have  before  hinted,  be  confined  to  the  breach  of  windows  and 
outward  doors,  intended  for  the  security  of  the  House  against  persons  from  without 
endeavouring  to  break  in. 

"  It  must  likewise  be  confined  to  a  breach  of  the  House  in  order  to  arrest  the 
occupier,  or  any  of  his  family,  who  have  their  domicile,  their  ordinary  domicile, 
there;  for  if  a  stranger,  whose  ordinary  residence  is  elsewhere,  upon  a  pursuit 
taketh  refuge  in  the  House  of  another,  this  is  not  his  Castle,  he  cannot  claim  the 
benefit  of  sanctuary  in  it. 

"  The  rule  is  likewise  confined  to  cases  of  arrests  in  the  first  instance ;  for,  if  a 
man,  being  legally  arrested  (and  laying  hold  of  the  Prisoner,  and  pronouncing  the 
words  of  arrest,  is  an  actual  arrest),  escapes  from  the  Officer,  and  takes  shelter, 
though  in  his  own  House,  the  Officer  may,  upon  fresh  suit,  break  open  doors  in  order 
to  retake  him,  having  first  given  due  notice  of  his  business,  and  demanded  admission 
end  been  refused. 

"  And  let  it  be  remembered,  that  not  only  in  this,  but  in  every  case  where  doors 
may  be  broken  open  in  order  to  arrest,  whether  in  oases  criminal  or  civil,  there 
must  be  such  notification,  demand,  and  refusal,  before  the  parties  concerned  proceed 
to  that  extremity. 

"  The  rule  already  mentioned  must  also  be  confined  to  the  case  of  arrest  upon 
process  in  civil  suits;  for,  where  a  felony  hath  been  committed,  or  a  dangerous 
wound  given,  or  even  where  a  Minister  of  justice  comes  armed  witii  process,  founded 
on  a  breach  of  the  peace,  the  party's  own  house  is  no  sanctuary  for  him.  Doors  may 
in  any  of  these  cases  be  forced ;  the  notification,  demand,  and  refusal  before  men- 
tioned having  been  previously  made.  In  these  cases  the  jealousy  with  which  the 
law  watches  over  the  public  tranquillity  (a  laudable  jealousy  it  is),  the  principle  of 
political  justice,  I  mean  the  justice  which  is  due  to  the  community,  ne  maleficia 
remaneant  impunita,  all  conspire  to  supersede  every  pretence  of  private  incon- 
venience, and  oblige  us  to  regard  the  dwellings  of  malefactors,  when  shut  against  the 
demands  of  public  justice,  as  no  better  than  the  dens  of  thieves  and  murderers,  and 
to  treat  them  accordingly.  But  bare  suspicion  touching  the  guilt  of  the  party  will 
not  warrant  a  proceeding  to  this  extremity,  though  a  felony  has  been  actually  com- 
mitted, unless  the  Officer  comes  armed  with  a  warrant  from  a  Magistrate  grounded 
on  such  suspicion." 

[Mews'  Dig.  tit.  SHERIFF ;  D.  Dutt  and  Liability  of,  2.  a. ;  H.  Arrest  bt  Shbriff, 
4.  b.  S.C.  4  Moo.  P.C.  239.  On  point  (i.)  as  to  appeals  to  Privy  Council  in 
criminal  cases,  distinguished  in  Reg.  v.  Eduljee  Byramjee,  1846,  5  Moo.  P.C. 
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279 ;  and  see  note  to  that  case,  6  Moo.  P.G.,  at  p.  296 :  (ii.)  as  to  breaking  open 
door  to  retake,  see  Eagleton  v.  Gutteridge,  1843,  11  M.  and  W.  465 ;  Barmitter 
■v.hyde,  1860,  2  E.  and  E.  627  :  (iii.)  as  to  demand  for  re-entry,  see  Sandon  v. 
Jertns,  1858,  El.  B.  and  E.  935,  942,  948.  For  provisions  of  Indian  law  as  to 
'breaking  open  doors  in  execution  of  process,  see  Code  Civ.  Proc.  (Act  XIV.  of 
1882),  88.  271,  336,  and  of.  s.  263.] 


[175]  BABOO  JANOKEY  DOSS  and  DAMODER  DOSS,— AppeUantt;  BINDABUN 
DOSS,  BRIJRUTTON  DOSS,  HONOMAN  DOSS,  and  JANOKEY  DOSS,— 
Retpondentt  *  [Feb.  23,  24,  and  25,  1843]. 

On  appeal  from  the  Supreme  Court  at  Calcutta. 

Decree  for  an  account  of  dealings  and  transactions  of  a  deceased  partner  in  an 
Hindoo  family  bank,  and  for  a  dissolution  of  the  partnership,  reversed  on 
the  ground  that  the  respective  rights  of  the  parties  were  not  sufficiently 
defined,  and  declared,  and  that  the  decree,  under  any  circumstances,  was 
erroneous,  being  made  without  the  heir  or  legal  representative  of  the  deceased 
partner  being  a  party  to  the  suit. 

An  inhabitant  of  Benares,  trading  at  Calcutta,  and  having  a  house  of  business 
there,  held  to  be  subject  to  the  jurisdiction  of  the  Supreme  Court. 

This  was  an  Appeal  from  the  Equity  side  of  the  Supreme  Court.  The  Bill  was 
filed  by  one  Muttychund,  the  father  of  the  Respondents,  Bindabun  Doss,  and 
Brijrutton  Doss,  against  the  Appellants  and  the  Respondents,  Honoman  Doss  and 
Janokey  Doss,  for  dissolution  of  a  partnership  and  for  an  account,  under  the 
following  circumstances: — Gopaul  Doss,  an  Hindoo  banker,  [176]  was  entitled  to  a 
moiety  or  half  Share  of  a  certain  ancestral  banking  establishment  at  Benares,  which 
was  carried  on  by  himself  and  other  branches  of  his  family,  under  the  style  of 
"  Bhoyaram  Gopaul  Does."  This  concern  had  branch  and  dependant  banks  at 
Nagpore,  and  various  other  places.  In  the  year  1785,  Gopaul  Doss  died  intestate, 
leaving  four  sons,  Gocool  Doss,  Monohur  Doss,  Ramchund,  and  Muttychund,  who 
became  equally  entitled  to  the  share  of  their  father  in  the  family  bank  of  Bhoyaram 
Gopaul  Doss. 

Some  time  after  the  death  of  Gopaul  Doss,  and  about  the  year  1791,  the  sharers 
and  partners  in  the  bank  came  to  a  partial  division  of  their  capital,  stock,  and 
profits,  when  the  branch  and  dependant  bank  dt  Nagpore  was  allotted  in  severalty 
to  the  heirs  and  representatives  of  Gopaul  Doss,  namely,  his  four  sons,  who  after- 
wards came  to  a  division  of  all  their  own  joint  property,  with  the  single  exception  of 
the  Nagpore  bank.  Gk>cool  Doss  took  upon  himself  the  management  of  this  bank, 
and  continued  to  carry  on  the  same,  for  the  benefit  of  himself  and  his  co-sharers, 
under  the  style  of  "  Gopaul  Doss  Bhowanny  Doss,"  until  his  death,  which  happened 
in  the  year  1795.  Gocool  Doss  left  no  issue.  Upon  his  death  his  fourth  share  in  the 
Nagpore  bank  became,  by  virtue  of  a  deed  of  gift,  vested  in  his  brother  Muttychund, 
by  whom,  in  the  year  1797,  one-half  of  such  share  was  given  to  Ramchund. 

On  the  death  of  Gocool  Doss,  his  brother  Ramchund,  the  father  of  the  Appel- 
lants, became  the  manager  of  the  Nagpore  bank,  and  also  of  a  bank  at  Cuttack, 
which  appeared  to  have  been  opened  by  Ramchund.  The  business  of  these  banks 
was  conducted  by  Ramchund,  through  the  agency  of  gomastahs,  for  the  benefit  of 
himself  and  his  co-sharers,  Muttychund  and  Monohur  Doss. 

[177]  In  the  beginning  of  the  year  1797,  an  agreement  was  entered  into  between 
Ramchund  and  Muttychund,  with  respect  to  the  share  in  the  Nagpore  bank,  which 
had  belonged  to  their  deceased  brother,  Gocool  Doss,  and  on  the  10th  of  February 
in  that  year  an  instrument  was  executed  by  Muttychund,  whereby  he  agreed  that 

*  Present: — Members  of  the  Judicial  Committee, — ^The  Lord  President  (Lord 
Wharncliflfe),  Lord  Brougham,  Mr.  Baron  Parke,  and  the  Right  Hon.  Dr.  Lushington. 
Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Knt. 
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the  capital  and  profits  of  such  share  should  be  divided  betveen  himself  and  Ram- 
chund,  in  equal  moieties.  In  consequence  of  this  arrangement,  Muttjchund  and 
Ramchund  became  each  entitled  to  three-eighth  shares  in  the  Nagpore  bank,  the 
remaining  two-eighth  shares  being  the  property  of  Monohur  Doss. 

In  the  year  1805-6,  the  branch  or  dependant  bank  at  Cuttack  was  finally  closed 
and  discontinued,  and  the  accounts  of  the  firm  forwarded  to  and  deposited  in  the 
superior  bank  at  Nagpore. 

Ramchund  and  Muttychund  both  lived  at  Benares  during  the  whole  time  of 
Ramchund's  management  of  the  banks,  from  1795  to  1828. 

In  the  year  1819,  Monohur  Doss  died  intestate,  leaving  his  only  son  Mocundloll 
his  heir  and  representative,  who  thereupon  became  entitled  to  the  two-eighth  shares 
in  the  bank  at  Nagpore  which  had  previously  belonged  to  his  father.  Mocundloll 
died  in  September  1823,  intestate,  leaving  a  widow  named  Tazoo  Bohoo,  and  three 
sons,  namely,  Ram  Doss,  Janokey  Doss,  and  Honoman  Doss,  who  thereupon  became 
jointly  entitled  to  the  two-eighth  shares  of  their  father,  in  the  Nagpore  bank  and  its 
dependencies. 

On  the  llth  of  June,  1826,  the  firm  of  Muttychund,  which  up  to  that  time  had 
been  caried  on  by  Ramchund  at  Calcutta,  was  finally  closed,  and  an  advertisement 
to  that  effect  was  a  few  days  afterwards  published  in  the  Calcutta  Government 
Gazette,  in  the  English,  [178]  Persian,  Bengalee  and  Nagree  languages,  and  all 
persons  having  claims  on  the  Calcutta  concern  were  requested  to  make  the  same 
known  to  Ramchund  at  Benares,  by  whom  the  same  would  be  adjusted.  An 
announcement  was  published  in  like  manner,  stating  that  the  Appellants,  therein 
described  as  bankers  in  the  city  of  Benares,  had  opened  a  bank  in  Calcutta  on  the 
15th  of  the  same  month  of  June,  under  the  name  of  "  Muttychund  gomastah  Baboo 
Janokey  Doss  and  Damoder  Doss."  This  bank,  it  was  alleged,  was  established  by 
the  Appellants  with  their  own  funds,  and  on  tiieir  account,  and  was  not  a  branch 
bank,  or  in  any  way  connected  with  that  at  Nagpore;  and  it  was  insisted  tfa(at 
neither  Ramchund  nor  any  other  person  but  the  Appellants  had  any  interest  therein. 
It  was  also  alleged  that  about  this  time  a  banking  establishment  at  Benares,  under 
the  firm  of  "  Muddun  Gopaul  Janokey  Doss,"  was  established  by  the  Appellants  on 
their  own  account,  and  with  their  own  funds,  independently  of  Ramchund.  The 
firms  of  Brijomohun  Doss  Ramchund  and  the  bank  at  Nagpore  continued  to  be  con- 
ducted by  Ramchund,  the  latter  until  his  last  illness,  and  the  former  up  to  the  time 
of  his  death. 

In  the  month  of  November  1827,  the  Appellants  opened  a  bank  at  Benares,  under 
the  style  of  "  Janokey  Doss  Damoder  Doss."  Ramchund,  it  was  insisted,  had  at  no 
time  any  control  or  interest  in  this  establishment. 

On  the  10th  of  January  1828,  Ramchund  made  and  executed  a  Will,  whereby, 
after  appointing  his  brother-in-law,  Baboo  Dhurrum  Doss,  his  executor  (vassee),  and 
bequeathing  several  pecuniary  legacies,  principally  to  the  female  branches  of  his 
own  family,  he  bequeathed  the  residue  of  his  real  and  personal  [179]  estate  to  his 
grandson  Baboo  Hurry  Doss,  the  son  of  Janokey  Doss,  the  Appellant. 

The  right  to  make  such  a  Will,  as  well  as  its  effect  and  operation,  were  contested 
in  the  suit,  but  was  not  affected  by  the  decision  on  the  Appeal. 

On  the  death  of  Ramchund,  his  brother-in-law  and  executor  Dhurrum  Doss,  took 
possession  of  all  his  ret^l  and  personal  estate,  and  managed  and  carried  on  the  business 
of  the  firm  of  "  Brijomohun  Doss  Ramchund,"  for  the  benefit  and  on  account  of  the 
devisee  and  residuary  Jegatee,  Hurry  Doss,  then  a  minor. 

On  the  22nd  of  November,  1830,  Muttychund,  the  brother  of  Ramchund,  and  the 
father  of  the  Respondents,  Bindabun  Doss  and  Brijrutton  Doss,  filed  a  bill  on  the 
Equity  side  of  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,  against 
the  Appellants,  and  the  Respondents  Honoman  Doss  (one  of  the  sons  of  Mocundloll 
and  grandson  of  Monohur  Doss),  and  also  against  Ram  Doss  and  Janokey  Doss,  (the 
other  two  sons  of  Mocundloll,)  when  they  should  respectively  come  within  the  juris- 
diction, praying  that  an  account  might  be  taken  between  him,  Muttychund,  and  the 
Appellants,  and  the  sons  of  Mocundloll,  of  the  profits,  dealings  and  transactions  of 
the  firm  Gopaul  Doss  Bhowanny  Doss  at  Nagpore,  during  the  management  of  Ram- 
chund, particularly  of  all  monies,  jewels,  effects,  securities  and  property  belonging 
thereto,  withdrawn  or  taken  out  of  the  bank  by  Ramchund,  or  by  his  order,  and 
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applied  in  bis  own  trade,  or  to  his  own  use,  and  of  all  monies,  jewels,  effects, 
securities  and  property,  received  by  him  on  account  of  the  bank,  and  not  accounted 
for  in  his  lifetime,  and  that  the  Appellants,  as  co-heirs  and  representatives  in  estate 
of  Ramchund,  might  be  decreed  to  [180]  make  good  whatever  should  be  found  to  have 
been  so  withdrawn,  or  received  and  unaccounted  for  by  him,  above  his  share  and 
proportion  in  the  bank,  and  that  the  Appellants  might  admit  assets  of  Ramchund, 
sufficient  to  satisfy  whatever  should  be  found  due,  or  that  an  account  might  be  taken 
of  the  assets  and  estate  of  Ramchund,  come  to  the  hands  of  the  Appellants,  or  of 
either  of  them,  as  his  sons,  heirs  and  representatives,  either  by  gift  in  his  lifetime, 
or  by  bequest  or  inheritance  since  his  death.  The  bill  also  prayed  a  dissolution  of 
the  partnership  in  the  bank  of  Gopaul  Doss  Bhow'anny  Doss,  and  an  account  of  the 
dealings  and  transactions  thereof,  since  the  death  of  Ramchund,  and  an  apportion- 
ment of  its  property  amongst  the  partners. 

The  bill  was  amended  before  answer,  and  a  prayer  was  added  for  an  account  of 
the  dealings  and  transactions  of  the  bank  of  Petum  Doss  Juggomohun  Dobs  (meaning 
the  dependant  or  branch  bank  of  Joomna  Doss  Petum  Doss  at  Cuttack),  during  the 
management  of  Ramchund.  The  bill  alleged  that  the  Plaintiff  Muttychund  was, 
and  still  continued  to  be,  entitled  by  virtue  of  the  gift  from  Gocool  Doss  to  the  whole 
of  the  share  in  the  Nagpore  bank,  which  had  previously  belonged  to  Gocool  Doss,  and 
which,  together  with  his  own  share  therein,  entitled  him  to  one  half  share  in  that 
bank ;  that  the  branch  bank  at  Cuttack  was  closed  and  discontinued  by  Ramchund 
so  late  as  the  year  1823 ;  that  Ramchund  always  in  his  lifetime  evaded  and  delayed 
coming  to  any  account  with  his  co-partners,  of  the  dealings  and  transactions  of  the 
bank,  and  that  he  died  without  coming  to  any  such  account ;  that  on  the  occasion  of 
taking  upon  himself  the  management  of  the  Nagpore  bank  after  the  death  of 
Ramchund,  the  [181]  Plaintiff  Sluttych'und  for  the  first  time  discovered  that  Ram- 
chund had,  during  his  management  thereof,  fraudulently  and  unknown  to  his  co- 
partners, withdrawn  from  the  stock  large  sums  of  money,  and  several  securities, 
jewels,  and  effects,  of  the  value  of  twenty  lacs  of  rupees  beyond  his  share,  which  he 
had  applied  to  his  own  use,  and  had  never  accounted  tor;  that  for  the  purpose  of 
concealing  his  fraudulent  acts  from  his  co-sharers,  Ramchund  had  caused  a  great 
part  of  the  books  of  account,  vouchers,  and  documents  of  the  Nagpore  bank,  to  be 
removed  from  that  bank  into  his  own  charge,  and  had  secreted  or  destroyed  them, 
and  if  they  had  not  been  destroyed  by  Ramchund  in  his  lifetime,  that  since  his 
death  they  had  been  concealed  or  destroyed  by  the  Appellants;  that  the  Nagpore 
bank  had  extensive  dealings  and  transactions,  and  among  others,  with  the  separate 
banks  of  Ramchund  at  Benares  and  Calcutta,  which  were  continued  by  these  Appel- 
lants ;  that  owing  to  the  fraudulent  removal  of  such  books,  accounts,  and  vouchers, 
the  Plaintiff,  Muttychund,  was  unable  to  settle  or  adjust  the  accounts  of  the  Nagpore 
bank ;  that  the  Appellants,  as  the  sons,  heirs,  and  representatives  in  estate  of  Ram- 
chund, were  liable,  notwithstanding  any  Will  or  Testamentary  disposition  by  him, 
to  account  with  the  Plaintiff,  Muttychund,  and  the  other  partners,  and  to  make  good 
the  monies  and  effects  alleged  to  have  been  withdrawn  and  misapplied  by  Ramchund ; 
that  the  Appellants,  as  such  sons,  heirs,  and  representatives  in  estate,  had  by  gift 
or  descent  from  Ramchund,  possessed  themselves  of  ample  assets  to  satisfy  all  such 
misapplications  by  him  j  that  if  any  pretended  Will,  Deed,  or  other  instrument  of 
Ramchund,  should  be  insisted  upon  as  constituting  any  other  person  his  legal  [182] 
representative  in  estate,  the  same  was  fraudulent  and  inoperative  to  discharge  the 
liability  of  the  Appellants;  and  that  by  reason  of  there  being  no  competent  Court 
of  Judicature  at  Nagpore,  or  in  the  Provinces  under  the  Bengal  Presidency,  the 
Plaintiff,  Muttychund,  was  unable,  by  any  suit  at  Nagpore  or  Benares,  to  obtain  a 
discovery  on  oath,  or  to  enforce  any  account,  or  a  dissolution  of  the  partnership,  or 
to  obtain  any  adequate  redress  in  the  matters  in  question  in  this  suit,  and  that  the 
Appellants  were  traders  and  inhabitants  of  Calcutta,  and  therefore  subject  to  the 
jurisdiction  of  the  Supreme  Court. 

The  Appellants  put  in  their  answer  to  the  amended  bill  on  the  22nd  of  March 
1832,  and  thereby  set  forth,  among  other  things,  that  an  agreement  had  been  made 
by  Baboo  Ramchund  and  the  Plaintiff,  Muttychund,  whereby  a  moiety  of  the  share 
of  Gocool  Doss  had  been  transferred  by  the  Plaintiff  to  Baboo  Ramchund,  and  that 
the  branch  or  dependant  bank  at  Cuttack  had  been  closed  a  long  time  previous  to 
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the  year  1823.  The  Appellants  stated  that  they  did  not  believe  that  Ramchund  ever 
evaded  or  purposely  delayed  coming  to  any  account,  or  that  he  kept  the  Plaintiff 
Muttychund,  or  his  other  partners,  in  ignorance  of  the  accounts  and  transactions  of 
the  bank  at  Nagpore,  or  the  branch  at  Cuttack,  but  that  they  were  unable  to  state 
whether  at  the  time  of  the  death  of  Ramchund  the  accounts  of  the  Nagpore  bank 
and  of  the  Cuttack  branch  were  or  not  settled  between  him  and  the  Plaintiff  Mutty- 
chund and  the  other  partners.  They  stated  that  they  did  not  believe  that  Ramchund 
ever  fraudulently  or  privately  withdrew  from  the  said  bank  any  sums  of  money, 
securities,  jewels,  or  effects,  above  his  own  proportion  of  the  capital  and  profits 
thereof,  or  that  he  [183]  applied  the  same  to  his  own  use,  without  accounting  with 
his  partners,  or  that  he  had  caused  any  part  of  the  books,  vouchers,  and  documents 
to  be  removed  into  his  own  custody,  or  ever  secreted  them.  They  positively  denied 
that  they  ever  had  concealed  or  destroyed  any  such  books,  vouchers,  or  documents, 
or  that  the  same  had  ever  been  in  their  charge  or  custody.  They  stated  that  they 
were  unable  to  answer  whether  the  Nagpore  bank  had  had  dealings  with  the  separate 
banks  carried  on  by  Ramchund  in  his  lifetime  at  Benares  and  Calcutta,  but  they 
denied  that  any  such  separate  banks  of  Ramchund,  either  at  Calcutta  or  Benares, 
had  been  since  his  death  continued  by  them ;  and  they  denied  that  by  reason  of  the 
alleged  removal  of  the  books  or  documents,  or  the  concealment  or  destruction 
thereof,  the  Plaintiff  Muttychund  had  been  or  was  unable  to  settle  or  adjust  the 
accounts  of  the  bank.  They  insisted  that  they,  the  Appellants,  were  not  the  heirs  or 
representatives  of  Ramchund  in  estate  or  property,  and  that  they  had  no  right,  title, 
or  interest  therein.  They  admitted  that  by  certain  deeds  of  gift,  the  purport  of 
which,  with  the  dates,  etc.,  they  set  forth,  but  not  by  way  of  inheritance  or  representa- 
tion, they  had  derived  from  their  father,  property  to  the  amount  and  of  the  nature 
and  description  specified  in  those  deeds.  They  denied  that  any  of  such  instruments  of 
gift,  or  the  Will  of  Ramchund,  relied  upon  by  them,  were  fraudulent  or  inoperative, 
or  that  their  liability  was  not  thereby  discharged  unless  the  banking  establishment 
and  other  estate  of  Ramchund,  which  had  been  transferred  or  bequeathed  to  Hurry 
Doss,  should  piove  to  be  insufficient  to  answer  all  lawful  claims  upon  the  estate  of 
Ramchund.  The  Appellants  submitted,  that  whether  the  residuary  estate  of  Ram- 
chund, transferred  or  be-[184]-queathed  to  Hurry  Doss,  was  sufficient  or  insufficient 
to  answer  all  claims  upon  it,  yet  the  claim  of  the  Plaintiff,  Muttychund,  could  not  be 
sustained  as  against  them,  inasmuch  as  the  other  sharers  and  partners  in  the  Nag- 
pore bank  had  never  interfered  in  the  lifetime  of  Ramchund,  and  the  Appellants  had 
given  up  considerable  claims  as  heirs,  and  it  was  not  even  alleged  that  Ramchund 
was  not  at  the  time  of  the  execution  of  such  deeds  of  gift,  and  at  the  time  of  his  death, 
in  perfectly  good  and  solvent  circumstances:  as  the  Appellants  had  released  all  their 
claim  as  the  heirs  of  Ramchund,  and  had  accepted  in  lieu  thereof  the  property 
specified  in  the  deeds  of  gift,  and  no  claim  having  been  made  by  the  partners  of 
Ramchund  in  respect  of  the  matters  in  question,  until  long  after  his  death,  the 
Appellants  alleged  and  insisted  that  they  were  purchasers  of  the  property  which  they 
had  derived  from  Ramchund  for  a  valuable  consideration,  not  only  without  notice 
of  any  claim  thereon,  but  without  any  charge  or  just  claim  upon  that  property 
having  in  fact  ever  existed.  The  Appellants  said  that  they  believed  that  the  Courts 
established  by  the  Government  in  the  Presidency  were  competent  to  compel  and 
enforce  an  account  of  the  dealings  and  transactions  of  the  Nagpore  bank,  and  a 
dissolution  and  partition  thereof,  and  to  give  adequate  redress  in  respect  of  the 
same;  and  they  submitted  as  a  question  of  law,  whether  they,  being  residents  of 
Benares,  and  traders  of  and  in,  but  not  actual  inhabitants  of,  Calcutta,  were  then,  by 
reason  of  their  carrying  on  trade  within  Calcutta,  subject  to  the  jurisdiction  of  the 
Supreme  Court. 

On  the  7th  of  August  1832,  the  Plaintiff,  Muttychund,  obtained  the  common  order 
to  amend,  not  requiring  a  further  answer  from  any  of  the  defendants.  [185]  The 
matters  introduced  by  amendment  under  this  order  consisted  of  certain  charges 
relative  to  the  jaghire  of  Kurmnah  Barsey  and  Khundalah,  therein  mentioned  to 
have  been  granted  to  Ramchund  by  the  Raja  of  Nagpore,  and  a  prayer  that  the  same 
might  be  decreed  to  have  been  and  to  be  the  joint  property  of  the  partners  in  the 
Nagpore  bank,  and  that  an  account  might  be  taken  of  the  rents  and  profits  thereof 
during  the  management  of  Ramchund,  and  since  his  death,  and  that  a  partition 
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thereof  might  be  made  between  the  partners,  and  that  the  title-deeds  and  muniments 
thereof  might  be  decreed  to  be  delivered  up  to  the  Plaintiff,  Muttychund,  as  manager 
of  the  bank.  The  bill  charged  in  effect  that  Ramchund  had  procured  the  jaghire, 
which  was  the  joint  property  of  the  partners  in  the  Nagpore  bank,  to  be  transferred 
into  or  renewed  in  his  own  name,  and  appropriated  to  himself  the  whole  rents  and 
profits  thereof,  for  which  he  had  never  accounted  to  his  partners,  and  had  possessed 
himself  of  the  grant  and  title-deeds,  and  removed  the  same  to  his  own  bank  at 
Benares ;  that  upon  the  death  of  Ramchund,  the  Plaintiff,  Muttychund,  entered  upon 
the  management  of  the  Nagpore  bank,  and  into  possession  of  the  property  and 
securities  thereof,  and  of  the  jaghire  among  the  rest,  and  that  by  reason  of  the  grant 
and  title-deeds  of  the  jaghire  having  been  so  removed  from  the  Nagpore  bank,  and 
of  the  Plaintiff,  Muttychund,  being  unable  to  produce  the  same  when  required,  the 
jaghire  had  been  seized  and  sequestered  by  the  Raja  of  Nagpore,  and  that  the 
partners  of  the  bank  were  likely  to  be  deprived  of  the  benefit  of  the  same. 

Honoman  Doss  and  Janokey  Doss,  two  of  the  sons  of  Mocundloll,  filed  their 
answers,  and  the  cause  [186]  being  at  issue,  witnesses  were  examined  on  both  sides. 

The  deeds  of  gift  mentioned  by  the  Appellants  in  their  answer  were  put  in 
evidence.  They  purported  to  be  made  in  consideration  of  the  natural  love  and 
affection  of  Ramchund  to  his  children,  the  Appellants,  and  made  no  mention  of  the 
property  therein  described  as  being  received  by  the  Appellants  in  full  satisfaction, 
or  in  lieu  of  their  rights  as  his  sons,  heirs,  and  representatives,  or  of  any  separation 
or  intended  separation  between  him  and  the  Appellants ;  it  was  not  shown  that  the 
alleged  Will  had  ever  been  acted  on  or  treated  as  a  valid  instrument,  and  no  acts  of 
interference  with  the  property  of  Ramchund,  either  by  Dhurrum  Doss  Joonmah 
Doss,  or  Goberdhone  Doss,  were  proved.  Witnesses  were  examined,  who  swore  in 
general  terms  that  all  the  property  of  Ramchund  had  been,  possessed  successively  by 
Dhurrum  Doss,  Joomnah  Doss,  and  Goberdhone  Doss,  but  none  of  them  specified  any 
portion  of  that  property  which  they  knew  to  have  come  into  the  hands  or  under  the 
control  of  any  of  these  persons,  or  any  particular  act  which  they  knew  to  have  been 
done  by  any  of  those  persons,  as  alleged  representatives  of  Ramchund. 

The  cause  came  on  to  be  heard  before  Sir  John  Franks  and  Sir  John  Peter  Grant, 
on  the  7th  of  March,  1834,  and  was  heard  on  that  day,  and  also  on  the  11th,  12th, 
13th,  14th,  and  16th  days  of  the  said  month,  on  which  last  day  (Sir  John  Peter  Grant 
having  declined,  on  account  of  his  having  been  counsel  in  the  cause,  to  take  any 
part  in  the  decision.)  the  judgment  was  pronounced  by  Sir  John  Franks  alone,  who 
was  pleased  to  order  and  decree,  "  that  it  be  referred  to  the  Master  to  take  an  account 
of  the  cootee  at  Nagpore  in  the  plead-[187]-ings  mentioned,  and  of  the  dependant 
cootee  at  Cuttack,  and  also  of  the  rents  and  profits  of  the  jaghire  called  Eurmnah 
Barsey  and  Khundalah,  in  the  evidence  of  the  cause  mentioned,  from  the  time  that 
Ramchund  became  the  manager  of  the  said  cootees  respectively,  up  to  the  time  of  his 
death ;  and  from  the  time  last  aforesaid  to  the  present  time ;  with  a  like  reference 
to  the  Master,  to  take  an  account  of  all  sums  drawn  from  the  said  cootees,  or  an 
account  of  the  rent,  etc.,  of  the  said  jaghire,  either  by  the  said  Ramchund  in  his 
lifetime,  or  the  Defendants  Baboo  Janokey  Doss  and  Damodar  Doss  since  his  death, 
or  the  said  Complainant,  or  any  other  person  or  persons  on  their  accounts,  or  any 
or  either  of  them  respectively,  or  by  any  other  parties  to  this  cause,  since  the  time 
that  the  said  Ramchund  became  manager  of  the  said  cootees  up  to  the  present  time, 
— any  of  the  parties  to  the  cause  to  be  at  liberty  to  apply  for  a  receiver  of  the  pro- 
perty, etc.,  of  the  said  cootees  and  of  the  rents,  etc.,  of  the  said  jaghire,  if  so  advised, 
— and  if  no  such  receiver  should  be  applied  for  or  appointed,  the  said  Complainant, 
as  manager  aforesaid  of  the  said  cootees,  was  declared  accountable  and  should  ac- 
count for  the  profits  and  receipts  thereof  from  the  time  he  became  manager  thereof 
up  to  the  dissolution  thereof,  or  until  the  final  Decree  in  the  cause:  "  All  equities 
being  reserved. 

Copies  of  the  minutes  of  the  above  Decree  having  been  obtained  by  the  solicitors 
of  the  several  parties  in  the  cause,  the  Complainant  (Respondent's  father),  on  the 
17th  day  of  April,  1834,  after  Sir  John  Franks  had  resigned,  and  departed  from 
India,  obtained  an  order  tUii  to  have  the  minutes  altered  and  rectified,  and  the  same 
were    accordingly,  in  the  month  of  April,  1834  (when  the  said  order  was  made 
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absolute),  altered  by  [188]  Sir  John  Peter  Grant,  the  only  remaining  Judge,  and 
the  Decree  was  made  as  foUowB,  viz. :  — 

The  Court  doth  think  fit  to  order  and  decree,  and  it  is  hereby  accordingly  ordered 
and  decreed,  that  the  co-partnership  in  the  joint  family  cootees  or  banking-houses 
carried  on  at  Nagpore,  under  the  name,  style  and  firm  of  Gopaul  Doss  Bhowany 
Doss,  and  the  dependant  cootee  or  banking-house  carried  on  at  Cuttack,  under  the 
name,  style  and  firm  of  Petum  Doss  Juggomohun  Doss,  in  the  pleadings  of  this  cause 
respectively  mentioned,  be  dissolved.  And  it  is  further  ordered  and  decreed  that 
it  be,  and  it  is  hereby  referred  to  George  Money,  Esq.,  the  Master  of  this  Court,  to 
take  an  account  of  the  dealings  and  transactions  of  the  cootee  or  banking-house  at 
Nag^re,  in  the  pleadings  of  this  cause  mentioned,  and  of  the  dealings  and  trans- 
actions of  the  dependant  cootee  or  banking-house  at  Cuttack,  and  also  of  the  rents, 
issues,  and  profits  of  the  jaghire  called  Eurmnah  Barsey  and  £hundalah,  in  the 
evidence  of  this  cause  mentioned,  from  the  time  that  the  said  Ramchund  became  the 
manager  of  the  said  cootees  or  banking-houses  respectively,  up  to  the  time  of  his 
death,  and  from  the  time  last  aforesaid  to  the  present  time,  and  to  the  dissolution 
thereof.  And  it  was  further  ordered  and  decreed,  that  it  be  referred  to  the  Master 
to  take  an  account  of  all  sum  and  sums  of  money  drawn  from  the  said  cootees  or 
banking-houses,  or  on  account  of  the  rents,  issues  and  profits  of  the  said  jaghire, 
called  Eurmnah  Barsey  and  Rhundalah,  either  by  the  said  Ramchund  in  his  life- 
time, or  by  the  Defendants  Baboo  Janokey  Doss  and  Damoder  Doss  since  his  death, 
or  by  the  said  Plaintiff,  or  any  person  or  persons  on  their  account  or  behalf,  or  on 
the  account  or  behalf  of  any  or  either  of  them  respectively,  or  by  [189]  any  other 
parties  to  this  suit,  since  the  time  that  the  said  Ramchund  became  the  manager  of 
the  said  cootees  or  banking-houses,  up  to  the  present  time,  and  to  the  dissolution 
thereof,  and  that  the  Master,  in  taking  such  account,  should  make  to  all  parties  all 
just  aUowances ;  and  for  the  better  clearing  of  the  said  account  thereby  directed  to 
be  taken,  it  was  further  ordered,  that  all  parties  do  produce  before  the  Master  on 
oath,  all  books,  accounts,  papers  and  writings,  in  their  or  any  or  either  of  their 
hands,  custody,  power  or  control,  or  in  the  hands  or  custody  of  their  or  any  or  either 
of  their  servants  and  agents,  relating  or  in  any  way  touching  or  concerning  the 
matters  thereby  referred  to  the  said  Master ;  and  that  the  said  Master  be  at  liberty 
to  examine  the  parties.  Plaintiff  and  Defendants,  upon  interrogatories,  or  vivd  voce, 
on  oath,  and  to  examine  such  witnesses  on  oath  as  shall  for  that  purpose  be  produced 
before  him,  by  any  or  either  of  the  parties  to  this  suit.  And  the  Court  further 
decreed  and  declared,  that  any  of  the  said  several  parties  to  this  suit  should  be,  and 
they  are  hereby  at  liberty  to  apply  to  the  Court  for  a  receiver  of  the  monies,  property 
and  estate  of  the  said  cootees  or  banking-houses,  and  of  the  rents,  issues  and  profits 
of  the  said  jaghire  called  Eurmnah  Barsey  and  Ehundalah,  if  so  advised:  and  the 
Court  did  further  decree  and  declare,  that  if  no  receiver  should  be  applied  for  or 
appointed,  the  said  Plaintiff,  as  manager  as  aforesaid,  of  the  said  cootees  or  banking- 
houses,  is  accountable,  and  should  account  for  the  profits  and  receipts  thereof,  from 
the  time  he  became  manager  thereof,  up  to  the  dissolution  thereof,  or  until  the  final 
Decree  to  be  made  by  the  Court  in  this  cause.  And  the  Court  did  further  order  and 
decree,  that  the  said  Master  [190]  should  make  his  report  on  the  several  matters 
thereby  referred  to  him  on  or  before  the  second  Equity  day  of  the  third  Term  1834. 
And  the  Court  reserved  all  further  directions,  with  liberty  to  apply,  etc. 

On  the  26th  of  August,  1834,  the  present  Appellants  preferred  their  petition, 
praying  for  leave  to  appeal  to  His  late  Majesty  in  Council,  against  the  Decree  of 
the  15th  of  March  1834 ;  and  an  order  of  the  Supreme  Court,  dated  the  6th  Sep- 
tember 1834,  allowed  the  appeal. 

On  the  4th  of  February  1836,  the  Respondent's  father,  Muttychund,  died  intes- 
tate, and  on  the  23rd  of  March  1835,  the  Respondent  and  Bindabun  Doss,  his  sons, 
heirs,  and  legal  representatives,  filed  their  Bill  of  revivor,  and  the  proceedings  were 
duly  revived. 

On  the  7th  of  September  1836,  the  Appellants  filed  a  petition  of  re-hearing,  and 
the  cause  was  accordingly  re-heard  in  the  Supreme  Court,  before  Sir  Edward  Ryan, 
Chief  Justice,  and  Sir  John  Peter  Grant,  and  Sir  Benjamin  Heath  Malkin,  Puisne 
Justices  of  the  Court,  on  the  10th,  11th,  12th,  and  13th  January  1837 :  evidence  was 
read  on  the  re-hearing,  which  had  not  been  read  at  the  original  hearing.     And  the 
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Court,  by  a  decree  made  and  proaounced  on  the  9th  of  February  1837,  ordered  and 
decreed  that  the  decretal  order  made  and  pronounced  in  the  original  cause  on  the 
16th  day  of  M!arch  1834,  should  be,  and  the  same  was  thereby  affirmed.  And  the 
petition  of  re-hearing  filed  by  the  Defendants  Baboo  Janokey  Does  and  Damoder 
Doss,  of  the  7th  day  of  September  1836,  was  thereby  absolutely  dismissed.  Against 
this  decretal  order  the  present  appeal  was  brought. 

[191]  Mr.  Pemberton,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Jackson,  for  the  Appellants, 
in  support  of  the  appeal,  argued  that  the  suit  was  not  maintainable — ^the  Appellants, 
being  inhabitants  of  Benares,  and,  therefore,  not  within  the  jurisdiction  of  the 
Supreme  Court  at  Calcutta. — {Their  Lordships,  however,  intimated  their  opinion, 
that  by  trading  in  Calcutta,  and  having  a  house  of  business  there,  the  Appellants 
were  within  the  jurisdiction  of  the  Supreme  Court.] — That  the  Appellants  never 
possessed  or  claimed  any  right  to  the  share  of  Ramchund  in  the  bank  at  Nagpore,  or 
to  any  part  of  the  real  or  personal  estate  possessed  by  him  at  the  time  of  his  death, 
and  that  they  were,  consequently,  not  liable  to  the  demand  made  by  the  Respondents 
in  their  suit,  or  to  any  of  the  debts  or  liabilities  which  affected  Ramchund,at  the  time 
of  his  death.  That  Ramchund  having  made  a  valid  testamentary  disposition,  consti- 
tuting an  executor  and  representative,  and  disposing  specifically  of  his  share  in  the 
bank  at  Nagpore,  and  of  the  rest  of  his  property,  in  favour  of  Hurry  Doss;  the 
executor  and  manager,  together  with  Hurry  Doss,  became  and  were  the  represen- 
tatives of  the  estate  of  Ramchund;  and  that  so  far  as  the  suit  raised  a  demand 
against  Ramchund  and  his  estate,  the  executor  and  Hurry  Doss  were  necessarv 
parties  to  the  suit.  They  cited  in  support  of  the  power  of  a  Hindoo  domiciled  in 
Benares  to  make  a  Will,  the  Mitaeshara,  256,  par.  27.  1  Strange's  Hindoo  Law, 
p.  169.  Mulraz  Lachmia  v.  Ghalekany  Vencata  (2  Moore's  Ind.  App.  Cases,  54), 
Bengal  Regulations,  XXXVI.  of  1793,  XXVIII.  of  1795,  XLIV.  of  1795,  and  V.  of  1799. 

[192]  Mr.  Russell,  Q.C.,  and  Mr.  Cochrane,  for  the  Respondents,  contended,  first, 
that  in  the  countries  where  the  Mitaeshara  prevails,  no  one  could  exercise  indi- 
vidual ownership  over  any  portion  of  joint  property,  except  for  purposes  recognized 
by  law ;  that  there  must  be  separation  and  division  to  give  any  power  over  a  joint 
ancestral  estate.  Numdram  v.  Kathee  Pande  (3  Ben.  Sud.  Dew.  Rep.  233).  Sheo 
Summ  Miseer  v.  Sheo  Sohai  (4  Ben.  Sud.  Dew.  Rep.  158).  Ooman  Dutt  v.  Kunhia 
Sing  (3  Ben.  Sud.  Dew.  Rep.  145).  Sham  Singh  v.  MiMsummatit  Umraotee  (2  Ben. 
Sud.  Dew.  Rep.  74).  Bhowanny  Ghitm  Bunhoojea  v.  The  Heirs  of  Ramkaunt  Butir- 
hoojea  (2  Ben.  Sud.  Dew.  Rep.  202).  Secondly,  that  in  Benares,  where  the  family 
was  domiciled,  the  Mitaeshara  was  the  ruling  authority.  Daya-bhaga,  p.  4,  by 
Colebrooke.  Maync'ha,  p.  4,  by  Borradaile.  And  also  at  Bombay.  Raankoonwwr 
V.  Ummur  (1  Borr.  Bom.  Sud.  Dew.  417),  by  which  law,  a  testamentary  disposition 
was  not  recognised,  and,  therefore,  could  have  no  validity.  1  Wm.  Macnaghten's 
Hindoo  Law,  4.  1  Strange's  Hindoo  Law,  266.  2  Strange's.Hindoo  Law,  419,  437. 
2  Colebrooke's  Dig.  516.  Tooljaram  Hurjeevun  v.  Nurhherwm  (1  Borr.  Bom.  Sud. 
Dew.  380).  Giungarwm,  Wigsoomnath  v.  Tappee  Baee  (1  Borr.  Bom.  Sud.  Dew.  372). 
Mussumat  Goolab  v.  Miugumat  Phool  (1  Borr.  Bom.  Sud.  Dew.  157).  lehJmram 
ShuTnbh-oodug  v.  Prumanumd  (2  Borr.  Bom.  Sud.  Dew.  474).  ffureewvlubh  Gun- 
garam  v.  Keshowrcum  Sheodas  (2  Borr.  Bom.  Sud.  Dew.  6).  Thirdly,  that,  if  the 
alleged  Will  was  to  be  taken  as  a  deed  of  gift,  it  was  not  merely  voidable,  but 
absolutely  void.  The  Mitaeshara,  p.  257,  par.  27;  p.  279,  par.  10.  Daya-bhaga, 
par.  83,  p.  52;  no  possession  having  been  delivered  in  the  lifetime  of  Ramchund. 
And,  lastly,  that  [193]  the  decretal  order  of  the  Court,  ordering  the  partnership  to 
be  dissolved,  and  directing  merely  the  account  of  the  partnership  dealing,  was 
according  to  the  usual  practice  of  the  Supreme  CoOrt  at  Calcutta.  Clarke's  Rules 
and  Orders  of  the  Supreme  Court  at  Calcutta. 

The  Right  Hon.  Dr.  Lushington  (Aug.  1,  1846). — ^This  is  an  Appeal  from  the 
Equity  side  of  the  Supreme  Court  of  Judicature  of  Bengal,  and  the  case  was  fully 
argued  before  us  some  time  since.  Many  questions  of  great  importance  and  diffi- 
culty in  Hindoo  law  were  raised  and  discussed;  the  evidence  also,  as  to  disputed 
matters  of  fact,  was  argued  upon  at  length.  The  precise  ground,  however,  of  the 
Decree  in  the  Court  below,  did  not  satisfactorily  appear ;  this,  their  Lordships  were 
anxious  to  ascertain,  and  for  such  purpose  it  was  necessary  to  wait  for  some  time. 
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This  circumstance,  added  to  the  great  complexity  of  the  case,  has  delayed  judgment 
much  longer  than  is  usual  in  this  Court. 

The  present  Appellants  are  the  sons  of  Ramchund  Doss,  who  died  on  the  7th  of 
February  1828 — they  were  the  Defendants  in  the  original  suit.  The  Respondents 
are  the  sons  of  Muttychund  Doss,  the  original  Plaintiff,  who  died  on  the  4th  of  Feb- 
ruary 1835. 

Ramchund  and  Muttychund  were  brothers,  the  suit,  therefore,  as  relates  to  those 
parties,  is  between  first  cousins. 

The  family  was  originally  joint ;  but  it  is  admitted  on  behalf  of  the  Respondents, 
that  they  became  separate  in  1795,  as  to  all  property,  save  two  cootees,  a  principal 
cootee  at  Nagpore,  and  a  branch  cootee  at  Cuttack,  and  also  another  cootee  at 
Benares,  which  is  not  the  subject  of  this  suit. 

[194]  Ramchund,  the  father  of  the  Appellants,  managed  the  Bank  at  Nagpore, 
till  his  death ;  and  the  object  of  the  Respondents  is  to  obtain  from  the  Appellants, 
his  sons,  an  account  of  all  Ramchund's  dealings  with  that  bank,  and  to  make  them 
responsible.  The  Respondents  allege  that  the  Appellants  are  the  heirs  and  repre- 
Bentativee  of  Ramchund,  and,  therefore,  liable  for  his  acts  and  debts. 

The  Appellants  say  that  they  are  not  the  representatives,  because  they  became 
separate  from  their  father  in  1823 — that  by  deed  of  gift  they  took  a  part  of  the 
property  as  separate — that  the  remainder  was  the  separate  property  of  Ramchund, 
who  by  Will,  dated  10th  January  1828,  bequeathed  it  to  Hurry  Doss,  the  son  of 
Janokey  Doss,  one  of  the  Apftellants,  which  Hurry  Doss  is  out  of  the  jurisdiction  of 
the  Court,  and  no  party  to  these  proceedings. 

In  reply  to  this  defence,  the  Respondents  say,  1st, — ^That  it  is  not  true  in  fact 
that  the  separation  of  the  family  took  place  in  1823. — 2nd,  That  there  being  no  such 
separation,  the  deed  is  void,  and  they  say  the  whole  was  a  fraud. — 3rd,  That  no 
Will,  under  such  circumstances,  could  be  legally  made,  for  that  there  could  be  no 
legal  Will  without  a  previous  separation. — 4th,  They  say  that  by  the  Hindoo  law, 
the  sons  are  the  heirs  and  representatives  of  the  deceased,  even  though  he  had  made 
and  could  make  a  disposition  of  his  estate  to  other  persons ;  that,  therefore,  they  are 
accountable,  and  that  the  objection  to  the  want  of  parties  falls  to  the  ground. 

This  cause  originally  came  before  Sir  John  Franks,  and  on  the  15th  of  March 
1834  he  made  a  Decree,  which  in  April  was  slightly  altered  by  Sir  John  Peter  Grant. 
By  that  Decree  the  co-partnership  in  the  joint  [195]  family  cootees,  at  Nagpore  and 
Cuttack,  was  dissolved,  and  an  account  ordered  to  be  taken  from  the  time  Ramchund 
became  manager  till  his  death,  and  till  the  dissolution. 

After  this  Decree  had  been  pronounced  there  were  other  proceedings  by  Bill  of 
Review,  and  otherwise,  which  it  is  not  necessary  particularly  to  take  notice  of. 

The  cause  was  afterwards  re-heard  by  the  full  Court,  and  on  the  9th  of  February, 
1837,  the  Petition  for  re-hearing  was  dismissed  without  costs,  and  the  Decree  was 
affirmed. 

We  have  been  enabled  to  obtain  an  extract  from  the  minute  of  Sir  John  Peter 
Grant,  who  sat  as  one  of  the  Judges,  and  under  the  date  of  the  9th  of  February  1837 
we  find  the  following  note : — ''  Do  not  enter  into  any  other  question  of  Hindoo  Law, 
but  that  Ramchund  could  not  deprive  Muttychund  and  others,  of  their  right  to  call 
upon  the  sons,  the  legal  representatives  of  Ramchund,  for  an  account." 

This  appears  to  be  the  only  ground  on  which  the  claim  was  rested,  and  the 
question,  therefore,  is,  whether  the  proposition  of  law  involved  in  it,  be  true  and 
sufficient  to  sustain  it. 

Now,  as  there  was  no  decision  as  to  any  of  the  contested  facts  in  the  cause,  it 
may  be  expedient  to  try  the  proposition  on  the  assumption  that  all  the  facts  were  in 
favour  of  the  Appellants;  for  if  any  of  the  facts  in  controversy  being  found  in 
favour  of  the  Appellants  would  infringe  the  proposition  of  Law,  it  would  be  right 
to  have  in  some  way  previously  determined  upon  them.  The  alleged  facts  are, — 
a  separation  between  Ramchund  the  father,  and  his  two  sons  the  Appellants,  in 
1823  ;  a  gift  by  him  to  them  of  part  of  his  property ;  a  coder  by  them  of  all  right  to 
the  remainder;  a  Will  by  Ram-[196]-chund,  in  favor  of  a  third  party,  of  all  the 
remainder,  consequently  that  the  son  had  no  interest  in  these  cootees,  they  being 
part  of  the  sole  property  of  Ramchund  ;  that  they  took  no  benefit  under  their  father's 
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Will ;  were  not,  in  the  English  meaning,  his  representatives,  and  could  not  be  liable 
for  his  debts. 

The  consequences  of  that  legal  proposition  are  certainly  very  strong ;  for  grant- 
ing the  legality  of  the  separation  and  testacy,  persons  might  be  made  accounting 
parties  and  liable  for  the  Testator's  debts  who  took  nothing  under  his  Will,  and  this 
without  making  the  executor,  if  there  was  or  could  be  one,  or  the  residuary  legatee, 
a  party. 

There  is  another  observation  which  necessarily  occurs,  if  the  Hindoo  Law  were 
as  stated,  and  known  so  to  be :  it  is  difScult  to  understand  why  there  were  so  many 
allegations  in  the  Bill,  and  why  such  voluminous  evidence  was  entered  into  on 
both  sides,  and  that  if  such  were  not  the  generally  known  and  acknowledged  law 
of  India,  we  should  naturally  have  expected  a  more  formal  judgment  on  so  very 
important  a  point. 

It  is  also  fit  to  state,  that  in  the  course  of  these  proceedings,  issues  were  asked 
for  on  the  part  of  the  Appellants  to  try  the  validity  of  the  Will  and  the  Deeds. 

Again,  it  must  be  remembered  that  the  Decree  cannot  stand  unless  it  be  first 
clearly  proved  that  the  Appellants  are,  if  anything  should  be  found  due  to  the 
Respondents  arising  from  the  acts  and  dealings  of  Ramchund,  liable  to  answer  that 
demand;  we  cannot  make  a  Decree,  ordering  them  to  account,  without  first  deter- 
mining that  they  are  liable  to  pay  if  anything  be  found  due. 

A  Decree  for  an  account  is  not,  as  appears  to  have  been  assumed,  a  mere  direction 
to  inquire  and  report.  [197]  It  proceeds,  and  must  always  proceed,  upon  the 
assumption  that  the  party  calling  for  it  is  entitled  to  the  sum  found  due.  It  is  a 
Decree  affirming  his  rights,  only  leaving  it  to  be  inquired  into,  how  much  is  due  to 
him  from  the  party  accounting. 

Neither  Hurry  Doss,  the  residuary  legatee  in  the  Will  of  Ramchund,  nor  the 
executors,  if  there  be  any,  are  parties  to  this  suit ;  indeed,  Hurry  Doss  is  admitted 
to  be  out  of  the  jurisdiction  of  the  Court.  If  the  Will  be  valid  (and  the  Court  in 
acting  as  they  have  acted  must  have  taken  it  for  granted  that  the  Will  if -valid  would 
make  no  alteration  in  their  Decree) — if  the  WiU  be  valid,  and  there  be  sums  due 
from  the  estate  of  Ramchund  to  the  Respondents,  then  of  course  those  demands 
must  be  satisfied  out  of  the  assets  of  Ramchund,  and  the  person  most  interested 
to  maintain  the  validity  of  the  Will  and  to  contest  the  claims  of  the  Respondents 
is  Hurry  Doss,  who  is  not  a  party;  and  it  appears  to  their  Lordships  that  in  the 
absence  of  Hurry  Doss,  the  validity  of  this  Will  cannot  be  tried. 

Neither  do  we  think  that  its  invalidity  can  be  assimied  as  against  the  present 
Appellants,  especially  when  we  recollect  that  an  issue  to  try  its  validity  was  asked 
for;  assuming  the  law  to  be  as  contended,  that  the  Appellants  are  the  represen- 
tatives of  Ramchund,  their  father,  Will  or  no  Will,  and  as  such  might  in  some  events 
be  called  on  to  account,  yet  as  the  Will  may,  notwithstanding  the  Decree,  be  a  valid 
Will,  and  as  Hurry  Doss  may  be  in  possession,  or  the  executor  may  be  in  possession, 
of  the  assets  of  the  Testator,  certainly  they  must  be  considered  to  be  necessary  parties 
to  this  suit,  for  if  the  Will  be  valid  they  must  be  primarily  accountable. 

[198]  For  these  reasons  we  are  of  opinion  that  tiie  Court  was  mistaken  in  acting 
upon  the  presumption  that  the  ordering  an  account  to  be  taken  did  not  decide  the 
right.  We,  therefore,  reverse  the  Decree ;  but,  looking  at  all  the  circumstances  of 
the  case,  we  think  it  should  be  without  costs. 

It  is  almost  needless  to  remark  that  this  is  the  Judgment  only  of  those  who  heard 
the  cause,  and  not  of  others  of  their  Lordships  who  are  now  present — it  is  the 
judgment  of  Mr.  Baron  Parke,  Lord  Brougham,  and  myself. 

[As  to  Jurisdiction,  see  A.-G.  of  Bengal  v.  Ranee  Surnomoye  Dotsee,  1863,  9  Moo.  Ind. 

App.  421]. 
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SRI  SUNKUR  BHARTI  SWAlia,— Appellant ;  SIDHA  LINGAYAH  CHARANTI  — 
Respondent*  [June  20,   and  July  5,   1843]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut  of  Bombay. 

Claim  by  the  Swami,  or  chief  priest  of  the  Smartava  sect  of  Brahmins,  in 
Bombay,  to  the  exclusive  right  of  adavi  palki, — being  carried  crosswise  in  a 
palanquin,  on  ceremonial  occasions,  in  virtue  of  a  grant  from  the  ruling 
power  to  a  predecessor  in  oflSce  [3  Moo.  Ind.  App.  218,  219]. 

Whether  an  action  is  maintainable  by  the  Law  of  Bombay,  in  the  Civil  Courts, 
by  the  grantee  of  such  a  dignity  against  a  party  who  assumes  the  like 
privilege.       Quaere?  [3  Moo.  Ind.  App.  217]. 

The  question  in  this  case  respected  a  claim  set  up  by  the  Appellant,  as  swami, 
or  chief  priest,  of  a  samsthana  (college  or  residence),  of  the  Smartava  sect  of 
Brahmins,  to  a  special  right  and  privilege  called  "  adavi  palki,"  namely,  of  being 
carried  on  ceremonial  occasions  in  a  [199]  palanquin  borne  by  the  banials  (porters) 
croBsways,  so  that  the  poles  traverse  the  line  of  march ;  and  not  lengthways,  accord- 
ing to  the  ordinary  mode  in  which  palanquins  are  carried. 

According  to  an  opinion  which  prevails  amongst  the  Brahmins  throughout  India, 
a  great  religious  teacher,  named  Sri  Sunkur  Acharya,  who  is  represented  as  an 
incarnation  of  the  Deity,  flourished  about  1000  years  ago,  and  reformed  the  Hindoo 
modes  of  worship,  which  had  become  veiy  corrupt.  He  introduced  so  many  changes, 
that  he  is  looked  upon  as  the  founder  of  that,  which  is  now  regarded  as  the  orthodox 
faith  of  the  Hindoos,  of  which  the  Brahminical  professors  are  called  the  Smartava 
sect,  or  that  which  professes  the  doctrine  of  the  Smritis,  or  inspired  code  of  laws. 
In  order  to  preserve  and  propagate  his  doctrine.  Sunkur  Acharya  est-ablished  a 
mai^,  or  savasthan  (college),  at  Sringiri,  in  Mysore,  of  which  he  was  the  Swami  or 
high  priest.  From  him  descended  a  long  line  of  Swamis,  who  presided  over  the 
math  at  Sringiri,  and  who  are  called  heirs,  or  more  correctly  succeesors,  of  Sunkur 
Acharya.  In  process  of  time  the  Sringiri  savasthan  has  become  divided  into 
five  or  six  maths,  of  which  the  Swamis  claim  to  be  regarded  as  successors  of  Sunkur 
Acharya,  and  of  his  most  eminent  successor  Sri  Vidyarana,  who  flourished  about 
seven  centuries  ago.  As  successors  of  these  distinguished  persons,  the  Swamis  of 
these  different  maths  claim  and  recognize  in  each  other  an  equal  participation  in  the 
honours  and  privileges  accorded  to  the  founder  by  the  princes  of  India,  who  in 
all  times  appear  to  have  held  these  maths  in  high  honour,  and  treated  their  Swamis 
with  the  utmost  reverence.  Amongst  the  privileges  and  honours  said  to  have  been 
thus  originally  conferred,  was  the  one  now  in  contest. 

[200]  The  Appellant,  who  claimed  to  be  heir  or  successor  of  the  above-mentioned 
Swamis  of  Sringiri,  contended  that  the  privilege  of  the  "  adavi  palki  "  appertains 
exclusively  to  those  Swamis  who  are  heirs  and  spiritual  representatives  of  Sri  Sunkur 
Acharya  and  Sri  Vidyarana  Swami. 

A  few  years  ago,  the  Appellant,  the  present  Sunkur  Bharti,  came  to  Dharwar, 
in  the  Presidency  of  Bombay,  which  is  near  the  town  of  Hoobli,  where  a  large  part  of 
the  population  consists  of  Lingayats,  or  worshippers  of  Siva.  Between  this  sect  and 
the  orthodox  Smartava  Brahmins  there  has  existed  a  quarrel  for  many  centuries. 
The  Respondent,  who  was  the  Charanti  Ayah,  or  chief  priest  of  the  Lingayats,  at 
Dharwar  and  Hoobli,  (having  succeeded  to  that  dignity  about  five  or  six  years  before 
the  commencement  of  the  present  suit,)  was  in  the  habit  of  coming  from  Dharwar 
to  visit  a  math  of  the  Lingayats,  at  Hoobli,  in  his  palanquin,  which,  according  to 
the  testimony  of  a  great  number  of  witnesses,  had  always,  up  to  the  year  a.d.  1835, 
been  carried  by  the  hamals  (porters)  straightforward  in  the  ordinary  way.     In  that 

*  Present:  Members  of  the  Judicial  Committee, — The  Lord  President,  Lord 
Brougham,  Lord  Campbell,  the  Vice-Chancellor  Knight  Bruce,  and  the  Right  Hon. 
Dr.  Lushington. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston.  Kiit.,  and 
Sir  E.  Ryan,  Bart. 
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year,  on  the  occaBion  of  the  religious  festival  of  Rath  Ootsava,  (a  ceremony  in  which 
an  idol  is  mounted  on  a  chariot,  and  carried  throughout  the  public  streets  of  the 
town  in  procession,)  the  Respondent  was  carried  in  his  palanquin,  borne  crossways 
through  the  javulla  pet  (cloth  market)  of  Dbarwar;  and  afterwards,  in  the  month 
of  July  in  the  same  year,  at  a  time  when  there  was  no  religious  festival,  he  came 
from  Dharwar,  attended  by  an  immense  crowd  of  Lingayat  followers,  and  entered 
the  town  of  New  Hoobli  in  the  palanquin  carried  crossways.  This  assumption  of  the 
peculiar  privilege  of  the  Swami  of  Sringiri  was  felt  to  be  a  great  [201]  outrage 
and  insult  by  the  Smartava  Brahmins,  who  were  assembled  in  large  numbers  near 
the  pagoda  of  the  god  Callamba  and  the  Appellant's  math,  and  an  affray  took  place 
between  the  parties,  which  led  to  the  apprehension  of  several  of  the  rioters,  who 
were  brought  before  the  Session  Judge  of  Dharwar. 

In  consequence  of  these  proceediDg8,and  in  order  to  settle  the  question  of  privilege, 
the  Appellant  instituted,  on  the  I7th  day  of  May  1836,  a  suit  in  the  Zilla  Court 
of  Dliarwar  against  the  Respondent,  alleging  that  the  privilege  of  being  carried 
crossways  in  a  palanquin  belonged  exclusively  to  him,  and  that  it  had  not  been 
hitherto  enjoyed  by  any  one  except  the  Swami  of  the  savasthan  of  the  Smartava 
sect  of  Brahmins,  and  laid  his  damages  at  the  sum  of  15,000  rupees  for  the  injury 
sustained  by  him  by  reason  of  the  Respondent's  assumption  of  the  right  in  question  ; 
the  PlarntiS  also  prayed  for  an  order,  that  in  future  no  one  should  act  in  opposition 
to  the  established  rules,  and  carry  a  palanquin  cross  or  sideways. 

The  Defendant  by  his  answer  took  issue  upon  the  allegations  of  the  Appellant, 
and  challenged  the  production  of  any  sunuds,  sammut-patra  (deeds  of  gift  or  patents, 
of  appointment),  whereby  he  could  substantiate  his  exclusive  right.  In  the  reply, 
the  Appellant  re-asserted  his  exclusive  rigfht  to  the  privilege  in  dispute. 

The  Respondent  having  rejoined,  and  the  suit  being  at  issue,  a  great  many 
witnesses  were  examined  on  both  sides,  and  the  depositions  of  the  witnesses  taken 
the  preceding  year,  on  the  occasion  of  the  affray  at  Hoobli  were  given  in  evidence 
by  the  Appellant. 

The  Appellant  also  examined  seventeen  witnesses,  whose  testimony  went  to 
prove  that  he  had  been  car-[202]-ried  in  his  palanquin  cross  or  sideways;  but  no 
evidence  was  adduced  by  him  to  show  that  he  had  any  exclusive  right  to  be  so 
carried  ;  and  no  sunud  or  documentary  evidence  was  produced,  nor  was  any  evidence 
given  of  any  injury  sustained  by  the  Appellant,  by  reason  of  the  Respondent  having 
been  carried  in  that  manner. 

It  was  established,  by  the  evidence  of  witnesses  examined  on  the  part  of  the 
Respondent,  that  the  Ayah  or  head  of  his  sect  had  exercised  the  right  in  question 
for  some  years  previous  to  the  institution  of  the  suit,  and  that  the  Respondent  had 
himself  also  exercised  the  same  right. 

The  Appellant  presented  a  durkhast  and  framed  interrogatories  for  the  examina- 
tion of  certain  persons  of  rank,  whose  evidence  could  only  be  produced  through 
the  medium  of  the  Political  Agent  at  Dharwar  (Mr.  Dunlop).  The  substance  of  these 
interrogatories  was  to  require  the  witnesses  to  state  what  peculiar  privileges  the 
Appellant  possessed ?  in  what  way  the  Appellant  used  his  palanquin?  and  whether 
any  one  else  was  carried  in  the  way  the  Appellant  was?  The  Respondent  framed 
interrogatories  for  the  cross-examination  of  the  same  witnesses,  seeking  to  elicit 
what  proofs  there  were  of  the  privilege  claimed  by  the  Appellant.  Difficulties  were 
raised  by  the  Political  Agent  in  proposing  these  questions  to  the  persons  whose 
evidence  was  desired.  Amongst  other  objections,  the  Political  Agent  considered 
that  the  parties  would  not  condescend  to  enter  into  or  explain  the  proofs  of  any 
statements  they  might  make.  Eventually  the  Court  came  to  the  conclusion  that  the 
evidence  of  the  persons  in  question  could  not  be  procured ;  making  the  observation, 
that  even  if  the  desired  questions  were  forwarded,  [203]  it  did  not  appear  to  the 
Court  that  they  would  go  to  prove  the  Plaintiff's  case. 

On  the  24th  of  October  1836,  the  Zilla  Court  of  Dharwar  delivered  its  Decree, 
which,  after  stating  the  nature  of  the  action,  proceeded  thus: — "  The  Court  is  of 
opinion  that  to  grant  to  any  one  the  exclusive  privilege  of  going  in  procession  in 
a  palanquin  carried  crossways,  and  to  forbid  all  others  to  do  so,  would  be  justified 
only  by  the  most  conclusive  evidence  of  the  former's  right.     He  should  have  pro- 
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duced  a  sunud,  and  have  proved  that  immemorial  usage  had  been  in  conformity 
to  the  sunud.  On  reviewing  what  has  been  placed  on  the  record  in  this  suit,  the 
Plaintiff  has  never  asserted  that  there  is  any  sunud  extant,  or  that  there  ever  has  been. 
In  interrogatories  presented  to  the  Court  by  the  parties,  for  transmission,  to 
Qiintamun  Row  Saheb,  of  Sangh,  there  is  some  inquiry  as  to  whether  there  are  any 
'  dakhala '  (proofs)  in  his  case,  but  it  is  this  very  expression  which  has  elicited  the 
Political  Agent's  objections.  The  evidence  adduced  by  the  Plaintiff,  as  to  his 
enjoyment  of  the  privilege,  is  deficient,  both  in  substance  and  quality,  and  by  no 
means  amounts  to  proof ;  and  the  Court  is  of  opinion  the  testimony  produced  by  the 
Defendant  is  as  strong  in  his  favour  in  this  particular."  Hence  the  Court  decreed 
that  the  Plaintiff  had  not  established  his  right,  either  by  documents  or  by  prescrip- 
tion, and  accordingly  disallowed  his  claim,  and  directed  him  to  pay  all  the  costs  of 
the  action. 

On  the  2l8t  of  November,  the  Plaintiff  petitioned  the  Zilla  Court  for  a  new  trial, 
stating  that  on  diligent  search  a  shasun,  or  grant,  inscribed  on  copper,  had  been 
discovered,  which  conferred  the  exclusive  right  to  the  privilege  claimed.  The  Court 
having  twice  demanded  [204]  the  production  of  the  shasun,  on  the  29th  of  November 
ordered  as  follows: — "There  seems  to  be  no  reason  at  all  for  a  new  trial,  there- 
fore the  prayer  of  this  petition  is  not  complied  with." 

The  Plaintiff  afterwards  produced  to  the  Court  two  shasuns  on  copper,  when  the 
Court  made  the  following  order: — "That  no  one  can  understand  the  shasuns  in 
question,  and  it  is  also  not  known  what  language  they  are  written  in,  and  without 
an  authentic  translation  they  cannot  be  received." 

From  this  decree  of  the  Zilla  Court  of  Dharwar,  the  Appellant  appealed  to  the 
Sudder  Dewanny  Adawlut  of  Bombay. 

The  Appellant  tendered  the  copper  shasuns  to  the  Sudder  Court  as  evidence  of 
his  title,  but  being  in  the  Nagri  character,  they  were  transmitted  by  the  Sudder 
Court  with  a  precept  to  the  ZiUa  Court  of  Dharwar  for  translation. 

The  alleged  effect  of  the  sunuds  was  that  of  a  grant  to  Vidyarana  of  the  privilege 
of  going  through  the  country  in  a  palanquin  sitting  crossways.  And  before  pro- 
ceeding further,  the  Court  called  upon  the  Appellant  to  prove :  that  this  privilege 
had  been  enjoyed  since  the  date  of  the  sunud  by  Vidyarana's  heirs.  It  was  also 
to  be  proved  that  he  was  Vidyarana's  heir. 

In  conformity  with  this,  the  Sudder  Court  referred  the  proceedings  back  to  the 
Zilla  Court,  to  receive  further  evidence. 

The  Appellant  examined  witnesses,  and  produced  some  documents  to  prove  his 
descent  from  Vidyarana,  and  the  exclusive  exercise  by  him  of  the  privilege  claimed. 
The  Respondent  also  examined  thirteen  witnesses  in  opposition  to  the  claim  made. 

The  additional  evidence  having  been  remitted  to  the  [206]  Sudder,  that  Court 
resumed  their  consideration  of  the  appeal,  when  John  Pyne,  Esq.,  the  Third  Acting 
Puisne  Judge,  recorded  a  minute  bearing  date  the  24th  of  January  1838,  whereby, 
after  considering  the  case,  he  stated  as  follows  : — "  I  would  amend  the  Decree  of  the 
ZUla  Court  by  awarding  nominal  damages  to  the  Appellant,  and  prohibiting  the 
Respondent  from  having  his  palanquin  carried  crossways;  and  even  did  I  not 
do  so,  I  would  desire  to  refer  a  case  of  such  importance  to  a  full  Court." 

In  the  month  of  February  1838,  the  suit  came  before  all  the  Judges,  and  J.  B. 
Simson,  Esq.,  the  Senior  Puisne  Judge,  recorded  the  following  minute: — 

"  To  support  such  an  action,  I  submit,  the  Plaintiff,  the  present  Appellant,  should 
have  most  satisfactorily  established,  not  only  that  he  had  such  privilege  of  riding 
on  state  occasions,  but  that  he  had  the  exclusive  privilege,  or  at  least  that  his  rights 
were  injured  by  the  Respondent's  assumption  of  a  similar  dignity,  and  that  the 
Respondent  had  not  authorily  to  do  so. 

"In  the  original  trial  before  the  Judge  at  Dharwar,  the  Appellant  failed  to 
prove  any  part  of  his  case.  On  learning  what  the  Judge  considered  indispensable, 
viz.  a  specific  sunud,  he  professed  to  have  such  a  grant ;  and  after  much  delay,  and 
long  subsequent  to  the  decree  against  him,  certain  inscriptions  on  copper  were 
produced,  which  the  Judge  refused  as  unintelligible. 

"  I  submit  that  the  evidence  thus  tardily  and  suspiciously  adduced,  should  at 
least  be  most  cautiously  admitted,  and  that  in  most  cases  these  circumstances  would 
go  far  to  prevent  its  admission  at  all. 
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"  Thus  far  as  to  form,  which  is  palpablj  against  the  Appellant ;  the  substance 
of  the  aunuds  appears  to  me  but  little  more  in  his  favour. 

[206]  "  Two  inscriptions  on  copper  are  brought  forward,  professing  to  be 
written  respectively  a.d.  1244  and  1296,  that  is,  between  five  and  six  centuries 
ago,  by  the  reigning  princes  of  '  Hadhya  Desh '  and  '  Dakshati  Bang,'  granting  a 
certain  Gooroo  certain  privileges.  Their  purport  is  not  yet  legally  before  the 
Court.  Two  Bhats'  signatures  are  attached  to  the  alleged  translation,  but  the 
Bhats  themselves  have  never  been  examined  as  to  the  authenticity  of  the  translations ; 
and  I  confess  I  have  great  doubts.  Then,  again,  I  see  nothing  to  satisfy  me  that 
the  copper  plates  themselves  are  genuine;  ^us  I  should  reject  them  on  the  very 
threshold. 

"  But,  supposing  them  to  be  duly  admitted,  we  must  be  most  liberal  in  our  con- 
cessions to  the  Appellant  before  we  award  that  a  grant  to  the  said  Giooroo  is  to  be 
continued  to  him,  because  he  is  considered  by  his  disciples,  after  a  lapse  of  centuries, 
the  spiritual  representative  of  the  said  Gooroo. 

"  Even  waiving  this  objection,  how  is  the  Appellant's  claim  supported  by  these 
copper  plates?  I  do  not  understand  the  alleged  aunuds  to  grant  any  exclusive 
privilege  to  the  Grooroo  to  ride  sideways  in  a  palanquin  on  occasions  of  ceremony, 
and  still  less  can  it  be  gathered  that  such  privilege  is  granted  as  an  hereditary 
appanage  to  the  Gooroo's  spiritual  representatives,  and  it  must  be  borne  in  mind 
that  the  Appellant's  right  (except  exclusively)  is  not  called  in  question ;  he,  on 
the  contrary,  gainsays  the  Respondent's  right." 

The  learned  Judge  then  stated  that  he  was  prepared  to  reject  the  Appeal,  adding 
his  reasons;  to  which  Mr.  Greenhill,  another  Judge,  assented,  stating  the  grounds 
of  his  opinion,  both  of  which  will  be  found  in  the  judgment  of  their  Lordships 
{Post  [3  Moo.  Ind.  App.],  214,  15). 

[207]  On  the  23rd  of  February  1838,  the  three  Judges  of  the  Sudder  Dewanny 
Adawlut  concurred  in  affirming  the  Judgment  of  the  Zilla  Court  of  Dharwar  with 
costs.     From  this  Decree  the  Appellant  brought  the  present  Appeal. 

Mr.  Charles  Buller,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellant. — This 
dispute  is  between  the  high  priests  of  two  rival  sects.  The  Appellant,  as  the  priest 
of  the  Smartava  Brahmins,  the  Orthodox  Hindoos,  claims  the  exclusive  right  and 
enjoyment  of  the  privilege  of  adavi  palki.  This  privilege  and  honour  is  derived 
by  the  Appellant  as  the  heir  or  spiritual  successor  of  one  Sri  Vidyarana,  who  enjoyed 
the  same  by  virtue  of  a  grant  from  the  ancient  Rajas  of  Anagoondy.  From  the 
especial  reverence  in  which  the  powers  of  India  have  held  this  privilege  from  remote 
times,  it  is  clear  that  it  cannot  be  usurped  by  the  priests  of  other  sects,  who  can  show 
no  similar  grant,  without  derogation  of  the  rights  of  the  Appellant.  It  may  appear, 
to  our  European  notions,  absurd  to  claim  such  a  privilege,  yet  allowance  must  be 
made  for  the  peculiar  customs  and  the  importance  of  this  distinction  in  India.  This 
high  honour  conferred  upon,  and  exclusively  exercised  by,  the  Appellant  and  his 
predecessors  beyond  the  reach  of  legal  memory,  has  been  infringed  and  damaged  by 
the  usurpation  of  the  Respondent,  who  can  show  no  such  right  by  grant  or  custom. 

[Lord  Brougham. — Have  you  any  instance  of  an  action  being  sustained  in  India 
by  a  person  claiming  the  whole  and  entire  enjoyment  of  any  right  or  privilege 
against  another,  not  for  interfering  with  or  disturbing  his  right  or  franchise,  but 
for  using  it  without  authority?  [208]  This  is  not  an  action  for  a  disturbance  of  a 
right — it  is  for  exercising  that  which  you  claim  exclusively.] 

The  Bombay  Regulation  of  1827,  chap.  2,  sec.  21,  cl.  1,  enacts,  that  the  jurisdiction 
of  the  Civil  Court  shall  extend  to  the  cognizance  of  all  original  suita  and  complaints, 
and  for  the  recovery  of  damages  on  account  of  an  alleged  injury  to  the  caste  and 
character  of  the  Plaintiff  arising  from  some  illegal  act  or  unjustifiable  conduct  of  the 
other  party.  And  in  Nkanee  v.  Hureeram  Dhooluhh  (1  Borr.  Bom.  Sud.  Reps.  84) 
an  action  was  brought  by  the  Plaintiff  for  loss  of  character,  the  Defendant  having 
wilfully  and  maliciously  caused  the  loss  of  his  character  by  omitting  to  invite  him 
to  a  solemn  feast,  and  damages  awarded.  But  it  is  said  by  the  Respondent,  that  even 
assuming  that  our  right  was  establiahed,  still  no  action  could  be  maintained  for  such 
infringement.  If,  however,  we  can  prove  our  right,  though  no  pecuniary  damage, 
we  are  entitled  to  maintain  an  action.     Ashhy  v.  White  (Lord  Raym.  938). 

The  cause  has  been  improperly  tried  in  India.     The  Courts  refused  to  examine 
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witnesses  by  the  Appellant,  who,  from  their  station  and  qualifications,  could  have 
given  material  testimony  with  respect  to  the  privileges  in  question:  this  alone 
entitles  us  to  have  the  cause  remitted  to  India  for  a  fresh  trial,  /eswunt  Sing-jee  v. 
Jet  Sing-jee  Ubby  Sing  (2  Moore's  Ind.  App.  Cases,  424),  if  the  Decree  of  the  Court 
below  is  not  at  once  reversed,  as  we  submit  it  ought  to  be. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dent.— The  Appellant  is  under  an  absolute  obligation  to  [209]  show  that  there  was  an 
exclusive  possession  of  the  privilege,  and  that  such  possession  was  under  grants ;  but 
the  evidence  adduced  by  him  does  not  establish  any  title  to  the  exclusive  right  or 
privilege  claimed.  The  grants  produced  by  them  were  inadmissible.  No  evidence 
was  given  where  the  shasuns  had  been  kept,  or  from  whose  custody  they  came.  But  if 
such  proof  had  been  given,  this  was  not  a  proper  subject  of  an  action,  and  the  in- 
fringement complained  of  was  not  a  legal  tort.  AH  honours  or  dignities  must  be 
considered  as  residing  in  the  sovereign,  who  had  the  right  of  imparting  to  others  those 
honours  he  originally  held  himself.  He  alone  could  complain  of  the  usurpation, 
being  the  fountain  of  honour.  Neither  had  the  Zilla  Court  jurisdiction  to  entertain 
the  suit.  The  Bombay  Regulation  of  1827,  chap.  2,  sec.  21,  cl.  1,  declares  that  the 
jurisdiction  of  the  Court  shall  extend  to  have  cognizance  of  all  original  suits  re- 
specting the  right  to  moveable  and  immoveable  property,  rents,  government  revenues, 
debts,  contracts,  marriage  succession,  damages  for  injuries,  and  generally  of  all 
suits  and  complaints  of  a  civil  nature.  It  is  clear  that  no  jurisdiction  is  given  to 
the  Civil  Courts  by  this  Regulation  to  entertain  a  case  like  the  present  If,  indeed, 
there  was  a  Court  of  Chivalry,  as  formerly  existed  in  this  country,  a  party  might 
maintain  an  action.  The  onus  would  lie  on  the  Appellant  to  show  that  there  was  a 
particular  Hindoo  Law  which  not  only  gave  a  right  of  action,  but  that  there  was  a 
competent  Court  to  entertain  it.  The  case  of  Nhanee  v.  Httreeram  Dhoolubh  is 
against  the  Appellant's  proposition,  for  there  the  Sudder  Court  expressly  declared 
that  they  would  not  entertain  any  such  action  in  future,  unless  8(»ne  specific  injury 
could  be  proved  by  the  in-[210]-dividual  complaining.  No  authority  is  given  to  the 
Courts  in  India,  excepting  the  Supreme  Courts,  to  exercise  an  equitable  jurisdiction, 
by  interfering  by  negative  decree  and  restraining  parties  by  injunction  from  doing 
acts.  If,  therefore,  the  right  was  established,  the  Courts  could  not  prevent  its  in- 
fringement. 

Upon  the  question  of  the  rejection  of  evidence,  we  submit  that  the  Court  below 
was  the  only  competent  judge. 

Lord  Campbell  (July  12,  1843). — This  is  an  appeal  against  certain  Judgments  of 
the  Zilla  Court  of  Dharwar  and  the  Sudder  Dewanny  Adawlut  of  Bombay.  The 
Appellant,  as  Swami  or  Chief  Priest  of  a  CoUege  of  the  Smartava  sect  of  Brahmins, 
claims  by  grant  from  tlie  Supreme  power  of  the  State  the  privilege  of  adavi  palki — of 
being  carried  on  ceremonial  occasions  in  a  palanquin  borne  crossways,  so  that  the 
poles  traverse  the  line  of  march.  The  Respondent  claims  a  like  privilege  as  Chief 
Priest  of  the  Lingayats,  worshippers  of  the  Goddess  Siva. 

The  suit  arose  from  the  Respondent,  in  the  month  of  July  1835,  at  a  great 
religious  festival  at  Hoobli,  within  the  Presidency  of  Bombay,  having  been  carried 
through  the  Bazaar  in  his  palanquin  crossways,  attended  by  a  crowd  of  Lingayat 
followers,  in  sight  of  large  numbers  of  Smartava  Brahmins,  who,  denying  the  right 
of  the  Respondent  to  this  privilege,  considered  the  assumption  of  it  an  insult  to  their 
sect.  In  consequence,  on  the  17th  of  May  1836,  the  Plaint  was  filed  by  the  Appellant 
in  the  Zilla  Court,  asserting  his  own  right;  complaining  of  the  usurpation  of  the 
Respondent,  claiming  damages,  and  praying  an  order  in  the  nature  of  an  [211] 
injunction,  that  in  future  the  Respondent  should  not  be  carried  in  a  palanquin 
crossways. 

Their  Lordships  see  great  reason  to  lament  the  manner  in  which  the  suit  has 
been  conducted  and  disposed  of  both  in  the  Zilla  Court  and  in  the  Sudder  Dewanny 
Adawlut.  After  a  protracted  litigation  and  an  enormous  expense,  they  are  not  now 
enabled  to  decide  the  rights  of  the  parties,  and  they  are  driven  to  remit  the  cause 
for  further  consideration  and  inquiry. 

The  Judges  below  had  a  plain  course  to  pursue — to  consider  first,  whether,  as- 
suming the  facts  alleged  to  be  true,  they  had  jurisdiction  to  entertain  the  suit ;  and  if 
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they  had,  then  giving  the  parties  the  opportunity  to  adduce  their  evidence,  to  see 
whether  the  right  claimed  by  the  Appellant  was  established,  and  that  claimed  by  the 
Respondent  was  negatived.  But  no  distinct  opinion  is  expressed  by  them  respecting 
the  law  of  the  case,  whether  the  action  is  maintainable  or  not,  and,  important  evidence 
being  excluded,  the  facts  are  left  in  a  state  of  great  uncertainty ;  so  that  we  cannot 
venture  with  any  safety,  either  to  affirm  or  reverse  the  Judgment  by  which  the 
Appellant  is  said  to  have  been  nonsuited.  We  do  not  expect  to  see  proceedings  in  the 
native  Courts  in  India  conducted  with  technical  form  and  precision,  but  the  suitors 
ought  to  have  the  benefit  of  the  exercise  of  industry,  caution  and  intelligence  on  the 
part  of  the  Judges. 

In  this  case  it  was  proposed  by  the  Appellant  to  examine  certain  witnesses,  some 
of  whom  had  enjoyed  sovereign  authority  in  the  territory  over  which  the  disputed 
right  was  to  be  exercised.  There  appears  great  reason  to  believe,  that  the  evidence 
of  these  witnesses  might  have  been  obtained  in  a  shape  in  which  it  would  have  been 
admissible ;  but  the  Judge  of  the  Zilla  Court,  [212]  without  sufficient  reason,  would 
neither  allow  the  interrogatories  to  be  transmitted  for  their  examination  which  had 
been  prepared  by  the  vakeel  of  the  Appellant,  nor  frame  interrogatories  in  due  form 
himself ;  which  it  is  certified  to  us  that  it  was  the  duty  of  his  office  to  have  done.  On 
the  21st  of  October  1836  he  made  the  following  order : — "  The  Defendant's  objections 
have  been  fully  weighed,  and  it  does  not  appear  right  or  proper  to  forward  the 
questions  aforesaid  to  Maharajah  Appa  Saheb,  etc.  Even  if  they  were  sent,  it  does 
not  appear  to  the  Court  that  tliey  would  go  to  prove  the  Plaintiff's  case."  The 
meaning  of  the  last  observation  their  Lordships  are  unable  to  understand,  as  the 
questions  go  directly  to  establish,  as  alleged  by  the  Plaintiff,  the  grant  of  the  privilege 
and  the  exercise  of  it,  and  to  prove  that  no  such  right  had  been  exercised  by  t£e 
Defendant  or  his  predecessors. 

However,  on  the  24th  of  October  1836,  the  Judge  pronounced  a  Decree  against 
the  Appellant,  finding  "  that  he  should  have  produced  a  sunud,  and  have  proved  that 
immemorial  usage  had  been  in  conformity  to  the  sunud ;  that  the  evidence  adduced 
by  the  Plaintiff  as  to  his  enjoyment  of  the  privilege  was  deficient,  both  in  substance 
and  quality,  and  by  no  means  amounted  to  proof,  that  the  evidence  produced  by  the 
Defendant  was  as  strong  in  his  favour  in  this  particular ;  that  the  Plaintiff's  claim 
was  disallowed,  and  that  he  should  pay  all  the  costs  of  the  action." 

On  the  21st  of  November  1836,  a  petition  was  presented  to  the  Zilla  Court,  for  a 
new  trial,  on  the  ground  of  the  rejection  of  evidence,  and  the  discovery  of  two  copper 
shasuns,  sunuds  or  grants,  one  made  by  the  Raja  of  Anagoondy,  638  years  ago, 
whereby  the  adavi  palki  was  granted  to  the  high -priest,  under  whom  the  [213] 
Plaintiff  claims.  But  the  Judge  determined  "  that  there  seemed  to  be  no  reason  at 
all  for  a  new  trial,  and  that  the  prayer  of  the  Petition  should  not  be  complied  with." 

The  Plaintiff  thereupon  appealed  to  the  Sudder  Dewanny  Adawlut,  and  prayed 
that  the  shasuns  might  be  received  in  evidence. 

These  shasuns  were  in  the  Nundi  Nagri  character,  of  the  Sanscrit  language,  now 
almost  unknown  in  India.  The  Court,  without  any  proof  of  the  place  where  they 
had  been  kept  or  found,  received  them  in  evidence,  and  ordered  th«n  to  be  translated 
into  the  Mahratta  language.  They  professed  to  contain  a  grant  by  the  Raja  to 
Vidyarana,  the  Priest,  whose  successor  the  Plaintiff  claims  to  be,  of  (among  various 
other  privileges)  the  adavi  palki, — being  carried  crossways  in  a  palanquin. 

The  translation  being  received,  the  Court  resumed  the  consideration  of  the  case, 
and,  on  the  26th  of  September  1837,  made  the  following  interlocutory  order: — "  The 
sunuds  were  translated  as  ordered.  From  these  it  would  appear  that  Vidyarana  has 
had  the  privilege  of  going  through  the  country  in  a  palanquin,  sitting  crossways. 
Appellant  is  called  upon  to  prove  that  this  privilege  has  been  enjoyed  since  the  date  of 
the  sunud  by  Vidyarana's  heirs.  It  is  also  to  be  proved  that  he  is  Vidyarana's  heir 
— Respondent  is  to  be  allowed  to  produce  evidence  to  refute  it."  And  a  reference  was 
made  to  the  Zilla  Judge  of  Dharwar,  to  take  depositions  on  this  issue. 

A  great  number  of  witnesses  were  accordingly  examined,  and  certain  documents 
were  produced  on  both  sides. 

At  last,  on  the  24th  of  January  1838,  Mr.  Pyne,  one  of  the  Judges  of  the  Sudder 
Dewanny  Aday^lut,  [214]  gave  his  written  opinion  in  favour  of  the  Appellant  After 
going  through  the  evidence,  he  thus  concludes: — "  On  a  review  of  this  case,  tradi- 
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tionary  evidence  would  lead  to  the  belief  that  Sri  Sunkur  Bharti  is  a  lineally 
descended  Gooroo  from  Vidyarana,  on  whom  the  privilege  of  sitting  in  a  palanquin 
carried  crossways  was  bestowed  by  Kudumber  Row,  Raja  of  Syadree  Desh  in  Saka 
1217.  That  the  possession  of  a  sunud  to  this  effect  by  the  Appellant,  is  confirmatory 
of  such  being  the  fact;  that  the  documentary  evidence  produced  by  the  Appellant, 
shows  that,  for  nearly  three-quarters  of  a  century,  the  Gooroos,  from  whom  he 
inherits,  were  styled  by  the  Peishwa  as  Swanri  of  Sringiri  math ;  and  that,  lastly, 
the  local  European  auUiority  in  the  Mysore,  has  recorded  it  as  his  opinion,  that  the 
Appellant  has  the  exclusive  distinction  of  sitting  in  a  palanquin  carried  crossways. 

"  On  the  foregoing  grounds,  and  as  the  Respondent  has  adduced  no  proof  whatever 
in  favour  of  his  usurpation  of  this  honorary  distinction,  I  would  amend  the  Decree 
of  the  Zilla  Court  by  awarding  nominal  damages  to  the  Appellant,  and  prohibiting 
the  Respondent  from  having  his  palanquin  carried  crossways ;  and  even  did  I  not  do 
80, 1  would  desire  to  refer  a  case  of  such  importance  to  a  full  court." 

But  on  the  2l8t  of  February,  Mr.  Simpson,  another  Judge  of  the  Sudder  Dewanny 
Adawlut  (who  had  been  the  Judge  to  decide  the  case  in  the  Zilla  Court),  gave  his 
opinion  in  favour  of  the  Respondent,  concluding  in  these  words: — 
"  From  the  foregoing  I  am  prepared  to  reject  the  Appeal — 
"  Ist.  Because  the  evidence  upon  which  it  is  attempted  to  set  aside  the  Decree  of 
the  lower  Court  has  [216]  been  brought  forward  in  an  informal  and  suspicious 
manner,  so  as  to  require  its  being  received  with  caution  if  received  at  all. 

"  2nd.  The  copper  plates  produced  by  the  App>ellant  are  not  legal  evidence. 
"  3d.  Whatever  may  be  the  immunities  bestowed  on  the  original  grantees,  the 
grants  do  not  appear  to  me  hereditary  or  exclusive. 

"  4th.  I  do  not  consider  the  Appellant  to  have  proved  his  descent  from  the 
grantee." 

Mr.  Greenhill  followed :  and,  after  commenting  on  the  Appellant's  case,  as 
originally  brought  forward,  he  says : — "  After  the  case  was  decided  in  the  Zilla  Court, 
where  he  did  not  even  seem  to  have  been  aware  of  their  existence,  he  produced 
two  copper  deeds,  written  in  old  characters,  which  having  been  translated,  offer  to 
confer  on  the  person  named,  certain  honours,  one  of  which  is,  that  he  may  ride  in  his 
palanquin  carried  prossways.  as  It  has  been  translated.  These  deeds  have  every 
appearance  of  being  genuine,  and,  supposin^them  to  be  so,  and  that  the  Appellant 
is  the  representative  of  the  grantee  therein  named,  they  do  not  appear  to  prohibit 
other  persons  from  riding  in  their  palanquins  in  the  same  manner.  The  same  sunuds 
give  the  right  of  riding  his  horse  in  a  particular  manner,  and  of  using  an  umbrella ; 
but  it  is  not  for  a  moment  to  be  supposed  that  no  other  person  was  ever  to  be  per- 
mitted to  use  an  umbrella,  because  the  honour  was  conferred  upon  the  individual 
alluded  to. 

"  The  use  of  palanquins,  of  horses,  of  umbrellas,  etc.,  were,  in  former  times,  and 
indeed  at  this  day  are,  considered  as  marks  of  distinction  when  conferred  by  the 
Government;  but  I  do  not  see  that  a  person  so  honoured  has  any  right  of  action 
against  another  who  [216]  assumes  a  similar  pageantry,  unless  he  can  show  that  it 
injures  him  unjustly.  The  Government  being  the  source  of  all  honours  of  this  kind, 
may  permit  their  use  by  whomsoever  they  choose,  and,  although  it  could,  probably,  by 
usage,  prohibit  the  assumption,  I  am  not  prepared  to  allow  that  any  private  indi- 
vidual can  interfere  with  what  is  the  natural  right  of  all,  so  long  as  it  neither  injures 
nor  interrupts  that  person,  and,  therefore,  I  am  of  opinion  that  the  Appellant  should 
be  nonsuited  with  costs." 

On  the  23rd  of  February  1838,  the  Sudder  Dewanny  Adawlut  pronounced  final 
judgment,  by  which  it  confirmed  the  Zilla  Judge's  Decree,  and  condemned  the  Appel- 
lant in  all  costs. 

This  Judgment  their  Lordships  cannot  confirm.  It  does  not  regard  the  ground  of 
appeal  arising  from  the  rejection  of  evidence  in  the  Zilla  Court,  and  their  Lordships 
think  that  an  order  should  have  been  made,  allowing  the  Appellant  to  have  the  benefit 
of  the  examination  of  the  witnesses,  to  whom  the  suppressed  interrogatories  were 
addressed. 

Again,  after  the  Order  of  the  26th  of  September  1837,  Mr.  Pyne  could  not  be 
justified  in  treating  the  sunuds  as  forged.  Before  that  Order  was  made,  there 
certainly  ought  to  have  been  an  inquiry  respecting  the  custody  of  the  sunuds,  but 
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the  Appellant  had  reasou  to  believe  that  their  genuineness  was  admitted  bj  an  inti- 
mation from  the  Court  that  he  was  only  to  prove  the  exercise  of  the  privilege  and  the 
spiritual  pedigree. 

Mr.  Greenhill,  who  concurs  with  Mr.  Simpson,  in  deciding  against  the  Appellant, 
considers  the  sunuds  genuine,  and  it  is  not  quite  easy  to  understand  whether  he 
proceeds  upon  the  construction  of  the  sunuds,  or  on  [217]  the  ground  that,  in  point 
of  law,  at  all  events  the  action  is  not  maintainable,  although  the  other  two  Judges  seem 
to  have  concurred  in  the  contrary  opinion. 

It  is  strongly  impressed  upon  us  by  the  Respondent's  counsel,  that  we  should 
take  upon  ourselves  to  decide  that  the  action  is  not  maintainable,  and  on  this  ground 
to  afiSrm  the  Judgment,  whatever  miscarriage  there  might  have  been  in  the  conduct 
of  the  suit;  but  this  ground  of  defence  not  having  been  taken  before,  and  never 
having  been  solemnly  considered  by  the  Judges  below,  and  no  authorities  from  the 
Law  of  Bombay  being  cited  to  us,  we  cannot  venture  to  give  it  effect.  In  England, 
although  an  action  may  be  maintained  for  the  disturbance  of  an  office  or  franchise, 
an  action  could  not  be  maintained  by  the  grantee  of  a  dignity  from  the  Crown 
against  a  person  who,  without  a  grant,  should  assume  the  like  dignity ;  but  it  does 
not  necessarily  follow  that  such  is  the  law  in  Bombay. 

The  usurper  of  a  dignity  is  guilty  of  a  wrong  which  is,  to  a  certain  degree, 
prejudicial  to  every  one  who  has  a  just  title  to  the  dignity ;  and  the  manner  in  which 
such  a  wrong  is  to  be  redressed  must  depend  upon  the  municipal  laws  of  each  par- 
ticidar  country.  There  may  be  no  remedy,  except  by  application  to  the  executive 
Government,  to  punish  the  usurpation,  or  there  may  be  a  remedy  to  every  one  whose 
dignity  is  lowered  by  the  usurpation  in  a  right  of  action  against  the  usurper.  Even 
in  this  country  it  would  appear  that,  in  ancient  times,  when  armorial  bearings 
were  assumed  without  authority,  the  family  who  had  a  rig^t  to  bear  them  might  sue 
in  the  Court  of  the  Earl  Marshal  and  might  obtain  an  inhibition.  The  right  of 
adavi  paiki  is  of  quite  as  substantial  a  nature,  and  the  western  nations,  [218]  who 
attach  so  much  importance  to  titles,  orders,  and  decorations,  have  no  pretence  for 
treating  with  levity  the  marks  of  distinction  conferred  by  the  sovereign  authority 
and  highly  valued  in  the  East,  such  as  the  right  to  wear  a  particular  button,  to  use  a 
fan  made  from  a  cow's  tail,  or  to  be  carried  crossways  in  a  palanquin. 

For  these  reasons  their  Lordships  cannot  advise  that  the  Judgment  should  be 
affirmed ;  but  they  are  by  no  means  prepared  to  say  that  judgment  should  be  given 
for  the  Appellant  according  to  the  prayer  of  his  plaint.  How  his  case  would  have 
stood  had  the  witnesses  been  examined  whom  he  propounded,  we  cannot  tell,  but  the 
evidence  actually  adduced  in  the  Zilla  Court  was  insufficient  to  establish  his  right, 
or  to  negative  that  of  the  Respondent.-  In  the  Sudder  Dewanny  Adawlut,  the  sunuds 
were  brought  forward  under  circumstances  of  great  suspicion,  and  they  ought  not 
to  have  been  received  without  inquiry  into  the  custody  from  which  they  came,  or 
other  proof,  to  show  that  they  were  genuine.  Nor  has  sufficient  attention  yet  been 
given  to  the  effect  of  them  as  to  the  consideration  whether  the  Appellant  having 
made  out  his  right,  and  negatived  the  Respondent's,  has  any  remedy  by  action,  or 
can  only  apply  for  redress  to  the  police,  or  to  the  executive  Government  at  Bombay. 

Their  Lordships,  therefore,  however  much  they  may  regret  that  litigation  should 
be  prolonged  on  such  a  subject,  feel  themselves  under  the  necessity  of  advising  that 
the  case  should  be  remitted  to  the  Sudder  Dewanny  Adawlut  for  a  new  trial,  each 
party  paying  his  own  costs  of  this  Appeal,  and  all  other  costs  to  be  in  the  discretion 
of  that  Court  at  the  conclusion  of  the  suit.  Their  Lordships  beg  to  express  a  wish 
that  the  Judges  of  the  Court  will,  in  the  first  instance,  consider  [219]  whether  the 
action  is  maintainable,  the  allegation  of  the  Appellant  in  point  of  fact  being  proved ; 
and  if  they  are  of  opinion  in  the  affirmative,  that  they  will  carefully  inquire  into  the 
custody  and  genuineness  of  the  sunuds.  Should  these  documents  be  forged,  the 
Appellant  must  fail;  for,  whether  the  existence  of  a  sunud  might  be  presumed  from 
the  immemorial  exercise  of  the  privilege,  when  he  rests  his  case  upon  sunuds  actually 
produced,  by  them  he  must  stand  or  fall.  If  the  Court  should  be  satisfied  that  the 
sunuds  are  genuine,  and  that  the  privilege  is  conferred  by  them,  the  next  inquiry 
will  be,  whether  the  Appellant  is  to  be  considered  the  successor  of  the  grantee,  and 
there  has  been  enjoyment  under  them.  Lastly  will  come  the  right  of  the  Respondent. 
If  that  be  negatived  prima  facie,  by  proof  of  non-exercise  or  interruption,  the  onus 
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will  be  cast  upon  him,  of  strictly  establishing  it.  Their  Lordships  trust  that  the 
Judges  will  use  the  necessary  means  for  having  witnesses  of  high  rank,  who  would 
object  to  taking  an  oath,  examined  without  oath,  according  to  the  Regulations  now 
in  force  upon  that  subject,  and  having  the  interrogatories  so  framed  as  to  elicit  the 
truth  from  them  without  offending  their  dignity.  The  rights  of  the  parties  may 
thus  be  at  last  satisfactorily  settled,  and  the  character  of  our  Indian  Government 
for  the  enlightened  administration  of  justice,  effectually  upheld. 


[220]  NUGENT  KIRKLAND,  Esq.,  Collector  of  KeiiT»,—Appellcmt ;  MODEE 
PESTONJEE  KHOORSEDJEE,— fi««pon<;w«  *  [Dec.  2,  1843]. 

On  Appeal  from  th  e  Sudder  Dewanny  Court  at  Bomhay. 

Leave  to  appeal  granted,  on  payment  of  costs  from  an  Order  of  the  Sudder 
Court  at  Bombay,  decreeing  interest  upon  the  amount  awarded  by  the  Judg- 
ment of  the  Court ;  the  Appellant  having  failed  to  apply  to  the  Court  in  India 
within  six  months,  as  required  by  the  Order  in  Council  of  the  10th  April, 
1838  [3  Moo.  Ind.  App.  224]. 

According  to  the  practice  of  the  Native  Courts  in  B<Hnbay,  a  sum  found  due  for 
mesne  profits,  is  a  judgment  debt,  and  carries  interest  by  its  own  force  [3  Moo. 
Ind.  App.  228]. 

On  Petition  in  the  Native  Court,  after  Decree  upon  appeal  in  England,  interest 
awarded  on  the  amount  of  mesne  profits  decreed,  although  not  prayed  for  in 
the  Plaint,  or  given  by  the  Decrees  in  India,  or  the  Order  of  affirmance  in 
England  [3  Moo.  Ind.  App.  225,  226,  227,  228]. 

The  facts  of  this  case  are  reported  in  a  former  volume  (2  Moore's  Ind.  App.  Cases, 
37),  so  far  as  they  relate  to  the  proceedings  in  the  suit  instituted  by  the  Respondent 
against  the  then  Collector  of  Eaira,  as  the  representative  of  the  Bombay  Grovern- 
ment,  for  the  recovery  of  the  enam  village  of  Rawlej,  and  the  revenue  thereof  during 
the  time  the  Government  was  in  possession  of  the  village.  By  an  Order  in  Council, 
made  in  the  Appeal,  bearing  date  the  5th  day  of  July,  1838,  it  was  ordered,  "  that 
the  said  Decree  of  the  Court  of  Sudder  Dewanny  Adawlut  of  Bombay  of  the  31st 
of  December,  1832,  should  be  affirmed,  with  costs,  whereof  the  Judges  of  the  Court  of 
Sudder  Dewanny  Adawlut  at  Bombay  were  to  take  notice,  and  govern  themselves 
accordingly." 

[221]  After  the  arrival  in  India  of  this  Order  in  Council,  the  Respondent,  in 
order  to  have  execution  upon  the  judgments  in  his  favour,  on  the  17th  of  December, 
1838,  petitioned  and  moved  the  Sudder  Court  to  issue  instructions  to  the  Zilla  Court 
to  give  execution  to  the  Respondent,  as  follows :  — 

"  To  cause  the  enam  village  of  Rawlej  to  be  made  over  to  me,  conformably  to  the 
terms  of  the  original  sunud. 

"  To  cause  the  amount  of  the  proceeds  of  the  said  village  to  be  paid  to  me. 

"  To  cause  the  amount  of  the  costs  incurred  by  me  in  the  Zilla  Court,  the  Sudder 
Adawlut,  and  in  England,  to  be  disbursed  to  me,  agreeably  to  the  Decrees. 

"  To  cause  interest  to  be  paid  to  me,  from  the  date  of  the  Zilla  Court's  Decree, 
to  that  of  payment,  at  the  rate  obtaining  among  the  mercantile  community,  in 
conformity  to  the  practice  of  the  Court." 

On  this  Petition  the  Sudder  Adawlut  made  the  following  Orders : — "  It  is  in- 
timated that  instructions  will  be  issued  to  the  Judge  of  the  Ahjuedabad  Zilla  for  the 
execution  of  the  Decree,  dated  3l8t  of  December,  1832. 

"  It  is  intimated  that  on  the  subject  of  interest,  an  application  should  be  made, 
in  the  first  instance,  to  the  ZiUa  Judge." 

*  Present :  Members  of  the  Judicial  Conunittee, — ^Lord  Langdale,  Lord  Campbell, 
the  Vice-Chancellor  Knight  Biuce,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors, — ^Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Bart. 
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In  the  mouth  of  April  1839,  the  village  was  restored  to  the  Respondent,  and 
payment  of  the  60,000  rupees,  the  sum  awarded  for  arrears,  and  of  the  costs,  was 
made  by  the  Collector  to  him. 

On  the  9th  of  October  1839,  the  Respondent  petitioned  the  Zilla  Court  to  be 
allowed,  upon  the  judgment,  interest  on  the  60,000  rupees,  to  be  cal-[222]-culated 
from  the  date  of  the  original  Decree  of  the  Zilla  Court,  to  the  3rd  of  April  1839, 
the  day  when  payment  had  been  made. 

The  Collector,  on  the  12th  of  November  1839,  filed  his  answer  to  the  Respondent's 
Petition,  denying  his  right  to  the  interest  claimed ;  and,  on  the  18th  of  the  same 
month  the  Zilla  Court  informed  the  Respondent  that  "  orders  for  the  payment  of 
interest  could  not  be  given  on  this  Petition,  and  that,  if  he  choose,  he  might  bring  an 
action  on  the  subject." 

On  the  18th  of  February  1840,  the  Respondent  petitioned  the  Sudder  Adawlut, 
setting  forth,  in  his  Petition,  the  practice  to  be,  for  the  Court,  in  giving  execution 
of  Decrees  affirmed  on  appeal,  to  award  interest  from  the  date  of  the  original 
.  Decree ;  and  also  setting  forth  that  the  sum  found  by  the  Decree  to  be  due  to  the 
Respondent  was  in  the  nature  of  a  debt  bearing  interest,  and  praying,  therefore, 
that  the  Court  would  be  pleased  to  cancel  the  order  of  the  Zilla  Judge,  and  issue 
orders  to  him  to  cause  the  Collector  to  pay  to  the  Respondent  interest  at  the  Govern- 
ment rate  from  the  date  of  the  original  Decree. 

On  the  5th  March  1840,  the  Sudder  Adawlut  made  the  following  Order : — 

"  It  is  intimated  that  the  Zilla  Judge's  Order  has  been  cancelled,  and  that  the 
payment  of  interest  at  the  rate  of  6  per  cent,  per  annum  on  the  amount  awarded 
by  the  Queen  in  Council's  Judgment,  from  the  original  Decree  to  that  of  the  execu- 
tion of  the  Privy  Council's  Decree,  will  be  enforced  from  the  opposite  party." 

The  Appellant,  on  the  16th  day  of  November  1840,  presented  a  Petition  to  the 
Sudder  Adawlut,  praying  that  previously  to  the  payment  by  him  to  the  Rcspon- 
[223]-dent  of  the  Rs.  31.638.  6a.  7p.,  the  amount  of  interest  awarded,  the  Respondent 
might  give  security  for  the  repayment  of  the  amount  in  the  event  of  the  said  Order 
for  the  payment  of  interest  being  reversed  upon  appeal. 

The  Sudder  Court  granted  the  prayer  of  this  Petition,  by  an  Order,  bearing 
date  the  16th  of  November  1840,  and  security  was  accordingly  given  by  the  Re- 
sptondent.  The  Appellant  thereupon  paid  to  the  Respondent  the  sum  of 
Rs.  31,638.  5a.  7p. 

The  Appellant,  on  the  9th  of  Januaiy  1841,  filed,  in  the  Sudder  Adawlut,  his 
Petition  of  Appeal  to  Her  Majesty  in  Council,  which  was  received  without  any 
objection  on  the  part  of  the  Court ;  but  afterwards,  on  the  28th  of  June  1841,  that 
Court  made  an  Order  to  the  effect,  that  in  consequence  of  the  Petition  of  Appeal  not 
having  been  presented  within  six  months  from  the  date  of  the  decretal  Order,  from 
which  it  was  an  Appeal,  (the  said  Order  being  dated  the  3rd  of  March  1840,  and  the 
motion  for  the  admission  of  the  Petition  of  Appeal  bearing  date  the  16th  of 
November  following,)  it  was  not  competent  to  bring  forward  the  Petition  of  Appeal 
(see  Order  in  Council  of  the  10th  April  1838;  1  Moore's  Ind.  App.  Cases,  is.)j 
and  the  previous  Order  of  the  Sudder  Court  calling  on  the  Respondent  to  give 
security  was  cancelled,  and  process  ordered  to  be  issued  to  the  Zilla  Court  for 
executing  the  Order  of  Her  Majesty  in  Council.  The  security-bond  which  had  been 
given  by  the  Respondent,  was  accordingly  declared  null  and  void. 

In  consequence  of  this  proceeding,  the  Appellant  presented  his  Petition  to  Her 
Majesty  in  Council,  thereby  stating,  amongst  other  things,  that  he  did  not  desire  to 
contest  the  payment  of  any  part  of  the  interest  [224]  which  accrued  from  the  date 
of  the  final  decree  of  Her  Majesty  in  Council,  but  he  disputed  the  competency  of  the 
Court  below  to  open  questions  concluded  by  the  final  Decree,  and  praying  for  leave 
to  appeal  from  the  Orders  of  the  5th  of  March  and  the  14th  of  September  1840. 

The  Petition  came  on  for  hearing  on  the  13th  of  December  1841.* 
Mr.  Serjeant  Spankie,  and  Mr.  E.  J.  Lloyd,  in  support  of  the  Petition,  and  the 
Solicitor-General  (Sir  Wni.  Follett),  and  Mr.  A.  Lewis,  contra. 

•  Present :  The  Lord  President  (Lord  Wharncliffe),  Lord  Brougham,  Mr.  Baron 
Parke,  and  the  Right  Hon.  Dr.  Lushington. 
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Their  Lordships  granted  the  application,  upon  terms  of  paying  the  costs  and 
undertaking  to  paj  interest  from  the  date  of  the  final  Decree  in  England. 

By  an  Order  in  Council,  bearing  date  the  15th  of  January  1842,  it  was  ordered 
that  leave  be  granted  to  the  Appellant  to  enter  and  prosecute  his  appeal  from 
the  said  orders,  the  Appellant  confining  his  appeal  for  the  amount  of  interest 
between  the  8th  of  May  1829  (being  the  date  of  the  Decree  of  the  Zilla  Court),  and 
the  3rd  of  July  1838  (being  the  date  of  the  Report  of  the  Judicial  Committee  to  Her 
Majesty),  upon  giving  security  for  such  interest. 

The  Appeal  now  came  on  for  hearing. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Forsyth,  for  the  Appellants. — The 
Decrees  of  the  Zilla  Court  of  the  8th  August  1829,  and  the  Sudder  Court  on  appeal, 
were  final [226]Decrees,  conclusive  and  binding  between  the  parties.  Neither  of  them 
gave  or  allowed  any  interest,  or  can  be  construed  to  carry  interest  of  its  own  force, nor 
did  the  Order  in  Council,  founded  upon  the  Decree  of  affirmance  in  England,  award  or 
direct  any  interest  upon  the  amount  recovered  by  the  Respondent,  and  any  possible 
claim  in  respect  to  such  interest  was  concluded  l^  such  Order.  If  the  Courts  had 
intended  to  give  interest,  which  they  had  the  power  to  do  by  the  Bombay  Regula- 
tions (Reg.  IV.  of  1827,  chap.  14,  sec.  60,  cl.  4 ;  and  chap.  19,  cl.  1,  of  the  same  Reg.), 
it  would  have  been  mentioned  in  the  Decree :  thus,  in  the  case  of  Edul-jee  Fram^jee 
V.  Abd-ooUa  Hajee  Cherak  (1  Moore's  Ind.  App.  Cases,  466),  provision  was  made  in 
the  Decree  for  interest  due  on  the  principal  sum  adjudged.  No  law  or  practice 
exists  in  Bombay  making  a  final  Decree,  silent  as  to  interest,  carry  interest  by  its 
own  force.  The  same  rule  prevails  in  Courts  of  Equity  in  England.  In  Creuze 
V.  Hunter  (2  Ves.  Jun.  157),  an  application  by  Petition  for  interest,  not  reserved 
by  the  Decree,  was  refused  by  Lord  Loughborough.  Before  the  passing 
of  the  3rd  and  4th  Will.  IV.,  c.  42,  by  which  Act  interest  is  given  in 
cases  of  Writs  of  Error  upon  the  amount  of  the  judgment,  if  affirmed,  it  was  dis- 
cretionary to  give  costs.  It  is  doubtful  whether  the  act  of  the  Court  in  India  in 
ordering  interest  to  be  paid,  was  a  ministerial  or  judicial  act — ^whether  it  was  open 
to  them  to  give  or  refuse  interest.  It  cannot  be  said  that  the  demand  in  this  case  was 
such  as  in  its  nature  carried  interest.  The  original  plaint  does  not  even  ask  for 
interest,  upon  the  demand  for  the  rents  and  profits  of  the  villages  it  sought  to 
recover,  therefore  it  can-[226]  not  to  be  treated  as  a  demand  carrying  interest.  The 
Decrees  are  silent  on  this  point.  In  the  absence  of  any  authority,  as  to  the  Law  of 
Bombay,  it  must  be  assumed  that  the  Court  acted  without  power.  If  the  claim  to 
interest  could  be  substantiated,  it  could  only  have  been  made  in  an  original  suit 
instituted  for  that  purpose.  The  Sudder  Court  was  incompetent  upon  these  sum- 
mary proceedings  to  direct  the  payment  of  interest. 

The  Solicitor-General  (Sir  Wm.  Follett),  and  Mr.  A.  Lewis,  for  the  Respondent. — 
The  amount  recovered  by  the  Respondent  in  the  original  suit  was  a  judgment  debt, 
bearing  interest.  The  Court  acted  properly  in  awarding  execution  of  the  debt, 
according  to  the  usual  course  and  practice  of  the  Indian  Courts.  The  argument. 
that  the  Decrees  are  silent  as  to  interest,  is  of  no  force,  for  it  is  apparent  from  the 
precedents  which  have  been  referred  to  in  the  Court  below,  that  the  Indian  Courts 
are  in  the  habit  of  giving  interest.  In  Sorab-jee  Vacher  v.  Koomvw  Mcmik-jee  ([1] 
Moore's  Ind.  App.  Cases,  61),  as  in  the  present  case,  no  mention  was  made  of  interest, 
yet  the  Judges  of  the  Sudder  Court,  on  the  proceedings  from  England  again  coming 
before  them,  ordered  interest  to  be  paid.  Interest  would  be  given  upon  a  similar 
case  in  this  country.  The  Statute,  3rd  and  4th  Will.  IV.,  c.  42,  sec.  30,  provides  that 
interest  should  be  allowed  for  such  time  as  execution  has  been  delayed  by  the  Writ  of 
Error.  The  case  cited  as  to  the  practice  of  the  Court  of  Chancery  in  England  can 
have  no  bearing.  This  appeal  resolves  itself  into  a  mere  question  of  procedure  and 
practice,  and  in  the  [227]  circumstances,  as  it  has  only  worked  substantial  justice, 
the  Court  will  not  interfere  with  the  orders  complained  of. 

The  yice-Chancellor  Knight  Bruce. — The  question  in  this  case  is,  whether  a 
person  from  whom  a  fixed  ascertained  sum  of  money  adjudged  to  be  due,  has  been, 
without  any  just  ground,  withheld,  shall  be  allowed  interest  against  his  debtor  for 
the  time  subsequent  to  the  adjudication.  Abstract  justice  certainly  is  in  favour  of 
the  claim,  and,  independently  of  what  the  Legislature  has  done,  the  tendency  (if 
rach  an  expression  may  be  used)  of  Courts  of  justice  in  this  country,  in  modern 
times,  has  been  rather  for,  than  against,  a  demand  of  this  description.     If,  how- 
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ever,  there  be  any  rule  of  law  or  practice  against  the  Respondent  upon  the  point, 
the  Appellant  is  entitled  to  the  benefit  of  it. 

Upon  the  general  question  whether  a  judgment  of  the  description  before  us 
does,  in  its  nature,  carry  interest,  it  is  not  necessary  for  their  Lordships  to  give 
any  opinion.  It  appears  to  them,  that  if  a  practice  or  rule  of  procedure  exists  in 
the  Sudder  Court,  granting  discretionary  interest  upon  judgments  of  this  sort 
affirmed  by  Her  Majesty  in  (Council,  such  a  practice  or  rule  of  procedure  is  neither 
unreasonable  nor  unlawful. 

One  instance,  at  least,  was  mentioned  in  the  Court  below,  and  has  been  cited 
to  their  Lordships,  in  which  a  course  as  to  interest  was  taken  analogous  to  that 
which  has  been  taken  here,  and  furnishing  a  precedent  for  what  the  Sudder  Court 
did  in  this  case. 

The  whole  aspect  of  the  papers  on  both  sides,  showing  what  passed  in  the 
Court  below,  appears  to  their  [228]  Lordships  much  more  consistent  with  the  existence 
of  such  a  practice  or  rule  of  procedure,  according  to  the  Respondent's  contention, 
than  with  the  contrary  supposition.  And  it  appears  to  them,  on  the  whole,  the 
correct  conclusion  to  accede  to  the  Respondent's  view  of  this  part  of  the  case.  View- 
ing this  as  a  matter  of  discretion  in  the  Sudder  Court,  their  Lordships  cannot  say 
that  the  discretion  was  otherwise  than  properly  exercised.  They  are  of  opinion 
that  the  Court  did  what  was  just  and  reasonable  under  the  circumstances,  lliat 
the  Order  of  Her  Majesty  in  Council  on  the  original  appeal  did  not  touch  the  question 
of  interest,  does  not  appear  to  their  Ix>rd8hips  material.  Th^  consider  that  it 
left  the  Court  of  Sudder  Dewanny  at  liberty  to  act  upon  its  own  rule  of  practice 
and  procedure  in  this  respect. 

It  has  been  suggested,  that  a  distinction  may  be  made  as  to  interest  anterior 
to  the  time  when  the  arrears  were  reduced,  from  those  of  eleven  years,  to  those  of 
six.  Their  Lordships,  however,  cannot  accede  to  that  argument.  The  amount  un- 
questionably due  might  have  been  tendered,  and  might  not  have  been  made  the 
subject  of  appeal. 

Leaving  untouched,  therefore,  the  question  whether  the  present  was  a  case  in 
which  an  appeal  could  be  regularly  brought  before  Her  Majesty  in  Council,  their 
Lordships  are  of  opinion  that,  upon  the  merits,  for  the  reasons  which  have  been 
stated,  this  Appeal  must  be  dismissed,  with  costs. 


[229]    DHURM    DAS    PANDEY    and  Others— Appellants ;  MUSSUMAT  SHAMA 
SOONDRI  BIBIAR,— Respondent  *  [Dec.  7,  8,  1843]. 

On  appeal  from  the  Sudder  Court  at  Bengal. 

The  presumption  of  law  is,  that  the  whole  of  the  property  of  an  undivided  Hindoo 
family  is  in  coparcenary  [3  Moo.  Ind.  App.  240]. 

The  onus  lies  on  a  member  of  such  family  to  prove  that  it  was  separately  ac- 
quired [3  Moo.  Ind.  App.  240]. 

This  Court  will  not  entertain  a  technical  objection  which  was  not  taken  in  the 
Court  below,  where  it  might  have  been  amended  [3  Moo.  Ind.  App.  242]. 

A  childless  Hindoo,  by  Deed,  directed  his  wife  to  adopt  a  child.  After  his 
death  his  widow  brought  a  suit  for  a  partition,  and  to  be  put  in  possession 
of  her  husband's  share,  in  the  joint  undivided  estate.  Pending  the  suit, 
she  adopted  a  son.  By  the  Hindoo  law,  the  act  of  adoption  divested  the 
property  from  the  widow  and  vested  it  in  the  adopted  son,  subject  to  the 
maintenance  of  the  widow.     Notwithstanding  the  adoption,  the  suit  was 


•Present: — Members  of  the  Judicial  Committee — Lord  Campbell,  Mr.  Jxistice 
Erskine,  the  Right  Hon.  Sir  Herbert  Jenner  Fust,  and  the  Right  Hon.  Dr. 
Lushington. 

Privy  Councillors — ^Assessors — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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prosecuted  in  the  widow's  name,  and  a  Decree  made,  directing  her  to  be  put 
in  possession  [3  Moo.  Ind.  App.  242]. 
Held,  in  such  circumstances,  that  she  prosecuted  the  suit  as  the  guardian  of 
the  adopted  son,  and  was  put  into  possession  as  his  trustee,  and  account- 
able to  him  for  the  profits  of  the  property  so  decreed  to  her  [3  Moo.  Ind. 
App.  243]. 

This  was  an  appeal  from  the  Decree  of  the  Sudder  Dewanny  Adawlut  of  Bengal, 
which  affirmed,  on  appeal,  a  previous  decision  of  the  Provincial  Court  of  Moor- 
shedabad,  by  which  the  Respondent,  as  the  widow  and  representative  of  one  Hurad- 
hun  Pandey,  deceased,  was  decreed  to  be  entitled  to  a  five  ana  share,  or  a  third 
part,  of  certain  mouzas  and  personal  estate,  then  in  the  possession  of  Dhurm  Das 
Pandey,  and  his  sons,  the  original  Defendants. 

The-  groimd  of  the  Respondent's  claim  was,  that  the  property  in  question  was 
a  joint  family  property,  and  that  her  deceased  husband,  the  nephew  of  the  De- 
fen-[230]-dant,  Dhurm  Das  Pandey,  was  in  his  lifetime  entitled  as  one  of  the  co- 
sharers,  and  members  of  an  undivided  Hindoo  family,  to  participate  therein. 

Pran  Chund  Pandey,  the  common  ancestor,  had  four  sons,  viz.,  Durm  Das 
Pandey,  Suroop  Chund  Pandey,  (the  father  of  the  Respondent's  deceased  husband,) 
Anroop  Chund  Pandey,  and  Nihal  Chund  Pandey.  It  was  not  distinctly  ascer- 
tained by  which  of  the  members  of  the  family,  the  several  particulars  constituting 
the  property  in  dispute  were  acquired.  But  the  four  brothers  lived  and  ate  to- 
gether, no  separation  in  commensality  or  property  having  ever  taken  place  between 
them,  and  Suroop  Chund  Pandey  continued  in  joint  seisin  and  possession  till  the 
period  of  his  death  in  1217,  (1810-11,  a.d.)  when  he  was  succeeded  by  his  son  and 
heir,  Huradhun  Pandey.  Anroop  Chund  Pandey,  however,  the  third  son  of  Pran 
Chund  Pandey,  died  first,  and  without  issue ;  but  his  wife  Mussumat  Subanah  Musey, 
having  seceded  from  her  religion,  renounced  the  world,  retired  into  seclusion,  and 
relinquished  all  claims  to  the  family  property.  By  this  means  the  family  property 
became  divisible  into  thirds. 

Huradhun  Pandey,  the  son  of  Suroop  Chund  Pandey,  and  husband  of  the  present 
Respondent,  lived  in  coparcenary  and  commensality  with  his  uncle  Dhurm  Das 
Pandey  and  his  sons,  and  while  thus  living  in  family  partnership,  married  Shama 
Soondri  Dibiah,  the  Respondent.  Soon  after  his  marriage,  and  in  the  month 
Eatik  1224,  (October  and  November  1817,  a.d.)  he  died,  having  previously  duly  exe- 
cuted an  ijazut-nama  in  writing  to  his  wife  Shama  Soondri  Dibiah,  in  which  he  com- 
manded her  to  adopt  a  son,  and  gave  his  share  of  the  joint  family  property  to  her, 
and  to  the  son  which  he  thus  authorized  her  to  adopt.  The  determi-[231]-nation  on 
the  part  of  the  Respondent,  in  consequence  of  family  disputes,  not  to  adopt  one  of 
the  descendants  of  Dhurm  Das  Pundey,  led  to  an  open  rupture  on  the  part  of  himself 
and  his  sons  with  the  Respondent,  and  they  dispossessed  her  of  her  share  of  the  joint 
family  property.  In  order  to  obtain  a  restoration  of  the  possession  of  her  share, 
the  Respondent,  on  the  8th  September  1827,  filed  her  plaint  in  the  Provincial  Court 
of  Moorshedabad  against  Dhurm  Das  Pandey,  and  his  sons  Budun  Chund  Pandey, 
Gooroo  Churn  Pandey,  and  Sadhoo  Churn  Pandey,  claiming  to  be  entitled  to  a 
moiety  of  the  family  property,  on  the  representation  that  the  fourth  brother,  Nihal 
Chund  Pandey,  was  dead,  without  issue,  &nd  seeking  to  recover  from  the  Defendants, 
rupees  2,18,969,  4  anas,  17  gundas,  3  cowries,  as  the  value  of  her  moiety,  or  half 
share  of  the  zemindary  and  other  real  and  personal  property  situate  in  the  zillas  of 
Moorshedabad  and  Bheerboom,  the  joint  undivided  property  of  the  Plaintiff  and 
the  Defendants. 

Dhurm  Das  Pandey,  filed  his  answer  to  the  plaint,  in  which  he  admitted  that 
the  Plaintiff's  husband  was  a  member  of  the  family,  but  denied  that  the  property 
claimed  by  the  Plaintiff  was  the  joint  acquired  property  of  the  Plaintiff's  father-in- 
law,  Suroop  Chund,  while  in  commensality,  but  insisted  that  he  and  his  deceased 
son  Ram  Eaunt,  and  Budun  Chund,  had  purchased  it  with  their  own  money,  and 
that  neither  the  Plaintiff  nor  her  late  husband  or  her  father-in-law  had  any  interest 
whatever  in  it ;  that  Nihal  Chund  had  made  a  deed  of  gift,  and  that  the  Plaintiff's 
latt  husband,  Huradhun  Pandey,  had  executed  an  ikrar-nama,  or  written  document, 
acknowledging  that  the  property  in  dispute  was  the  self-acquired  property  of  the 
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De-[232]-{endant8,  and  transferring  to  Dhurm  Das  his,  Huradhun  Pandey's,  in- 
terest in  his  father  and  Grandfather's  estate.  At  the  foot  of  the  answer  of  Dhurm 
Das  Pandej,  Budun  Chund  Pandey,  Gooroo  Chund  Pandej,  and  Sadhoo  Chund 
Pandej,  his  sons,  recorded  their  joint  ansver,  corresponding  in  substance  with  the 
answer  of  their  father. 

To  these  answers  the  Plaintiff  filed  a  replication,  in  which  she  again  insisted  on 
her  right  to  the  share  sued  for,  and  denied  that  Huradhun  Pandey,  her  husband,  had 
ever  executed  such  ikrar-nama  in  favour  of  Defendant  Dhurm  Das  Pandey  as  he  set 
up  by  his  answer ;  she  further  stated,  that  under  the  authority  of  the  ijazut-nama  she 
had,  since  the  institution  of  the  suit,  adopted  a  son,  and  named  him  Bam  Dhun 
Pandey. 

On  the  part  of  the  Plaintiff,  witnesses  were  produced,  who  proved  the  joint 
interest  and  partnership  of  Suroop  Chund  and  bis  son  Huradhun  with  Dhurm  Das 
and  his  family,  and  the  ijazut-nama  filed  in  the  Provincial  Court  was  proved  by 
four  of  the  attesting  witnesses  to  have  been  the  one  executed  by  Huradhun  Pandey  in 
favour  of  his  wife,  previous  to  his  decease. 

The  Defendant  examined  various  witnesses,  with  a  view  of  proving  that  the 
property  claimed  by  the  Plaintiff  had  been  acquired  by  himself  and  his  sons,  but 
their  testimony  was  met  and  contradicted  by  the  witnesses  examined  on  the  part  of 
the  Plaintiff. 

On  the  19th  of  June  1829,  P.  E.  Patten,  Esq.,  the  Judge  of  the  Provincial  Court 
of  Moorshedabad,  made  his  Decree,  and  finally  ordered  ^at  the  case  be  decreed  to 
the  Plaintiff,  and  that  she  be  put  in  possession  of  a  five  anas,  six  gundas,  two 
cowries,  and  two  krants  share  of  the  property  claimed,  and  enumerated  in  the  in- 
ventory thei;eto  annexed,  and  mentioned  in  [233]  the  petition  of  plaint  as  in  the 
possession  of  the  Defendant :  and  the  Defendants  were  ordered  to  refrain  from  inter- 
ference and  possession  of  the  property,  and  the  name  of  the  Plaintiff  was  to  be 
recorded  in  the  office  of  Government,  as  proprietress  of  the  talooks  therein  stated,  in 
the  proportion  of  the  calculation  given,  with  costs,  to  be  paid  by  Defendants. 

From  this  Decree  the  Defendants  appealed  to  the  Sudder  Dewanny  Adawlut. 

Further  documentary  evidence  was  then  presented  on  both  sides,  the  substance 
of  which  is  stated  in  the  Judgment  of  the  Court. 

On  the  9th  of  April  1833,  the  Judge  of  the  Sudder  Dewanny  Adawlut  declared 
his  opinion  in  favour  of  affirming  the  Decree  appealed  from,  and  after  stating  all 
the  previous  circumstances  of  the  case,  recorded  as  follows: — "In  my  opinion,  the 
decision  of  the  Provincial  Court,  for  the  following  reasons,  is  worthy  of  being 
affirmed :  — 

"  First.  From  the  evidence  of  the  witnesses  of  both  parties,  and  documents  on 
the  file  of  the  Provincial  Court,  it  is  clearly  proved  and  established,  that  all  the 
four  brothers,  (that  is  to  say,)  Dhurm  Das,  and  Suroop  Chund,  and  Nihal  Chund, 
and  Anroop  Chund,  were  co-partners,  and  boarded  and  lodged  together,  and  that 
after  the  death  of  Suroop  Chund,  Huradhun,  his  son  and  heir,  in  the  same  manner 
as  his  father,  continued  with  his  uncles  as  joint  sharer. 

"  Secondly.  The  wedding  of  Huradhun,  husband  of  the  Respondent,  was 
effected  from  the  joint  money. 

"  Thirdly.  From  the  copies  of  petition  filed  after  the  death  of  Suroop  Chund, 
by  Dhurm  Das  Pandey,  and  Budun  Chund  Pandey,  and  Gooroo  Churn  Pandey,  and 
Sadhoo  Churn  Pandey,  in  the  Government  office,  [234]  praying  the  name  of  the 
deceased  be  erased,  and  that  their  own  names,  and  that  of  Huradhun  Pandey,  be 
recorded,  it  is  clearly  proved  that  in  them  the  aforenamed  acknowledged  and 
admitted  of  the  partnership  and  joint  interest  of  Huradhun,  which  circumstance  is 
duly  corroborated  by  a  copy  of  the  rubakary  of  the  coUectorate,  dated  28th  January 
1817,  stating  that  their  names,  conjointly  with  the  name  of  Huradhun,  were  to  be 
found  in  the  Government  records  for  the  talooks  in  dispute. 

"  Fourthly.  From  the  copy  of  the  petition  filed  on  the  part  of  Budun  Chund 
and  Huradhun,  jointly  in  one  paper  applying  for  a  public  sale  of  the  property  of 
defaulting  ryots  of  Lat  Eilla,  the  Plaintiff's  husband's  coparcenary  interest  with 
Appellants  is  also  clearly  established. 

"  Fifthly.  From  among  the  mahals  in  dispute,  the  most  important  mahals, 
auch  as  Lat  Eilla  and  Dechapara,  were  purchased  in  the  name  of  Suroop  Chund. 
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Hence  it  cannot  be  imagined  that  without  his  poaseasing  a  right,  his  name  would 
have  been  inserted;  and  it  is  likewise  proved,  that  Huradhun,  the  Respondent's 
husband,  at  the  time  of  his  death,  was  twenty-two  years  of  age,  and  that  a  few  days 
anterior  to  it  he  executed  an  ijazut-nama  in  favour  of  his  wife,  the  Respondent, 
for  the  adoption  of  a  son ;  and  the  Respondent  some  3rears  after  his  death,  agreeably 
to  the  above  document,  adopted  as  her  son  Ram  Dhun  Pandey,  although  from 
among  the  objections  of  the  Appellants,  two  objections,  first,  the  ikrar-nama,  dated 
the  15th  Katik  1224,  Bengal  Era,  produced  by  them  under  the  allegation  that  it  was 
executed  to  them  by  Huradhun  Pandey,  disclaiming  his  participation  in  the  pro- 
perty of  his  grandfather  and  father;  and  secondly,  [236]  that  the  ijazut-nama  ad- 
duced by  the  Respondent  as  having  been  executed  by  her  husband,  for  the  purpose 
of  adoption,  was  not  valid  and  admissible,  in  consequence  of  the  Respondents 
being  under  age,  (that  is  to  say,  that  when  it  was  written,  her  age  was  two  years,) 
— have  on  the  first  appearance  some  claim  to  consideration ;  yet  when  the  matter 
was  well  sifted,  these  two  objections  did  not  appear  to  favour  the  pretensions  of  the 
Appellants,  for  apparently  the  ikrar-nama  in  question  was  drawn  out  at  the  time 
when  Huradhun  was  dangerously  ill,  (so  that  he  died  a  few  days  after,)  by  the 
hand  of  Nub  Eishore,  one  of  the  ryots  of  Dhurm  Das,  and  was  signed  in  such  ex- 
tremity of  sickness  that  his  senses  were  materially  injured.  This  leads  to  the 
suspicion,  that  he  was  not  aware  to  what,  or  to  what  paper,  he  put  his  signature ; 
hence  the  paper  in  question  doming  into  existence  is  not  free  from  doubt.  With  all 
this,  if,  agreeably  to  the  allegation  of  Appellant's  witnesses,  it  should  be  even  held 
valid,  nevertheless  it  cannot  be  deemed  sufficient  to  reject  the  claim  of  the  Respond- 
ent, and  to  annul  the  decision  of  the  Provincial  Court,  for  it  is  clear  that  a  deponent 
can  only  depose  to  such  matter  as  has  actually  occurred  prior  to  the  time  of  his 
deposition :  contrary  thereto  is  repugnant  to  fact,  and  inadmissible.  In  the  present 
instance,  this  circumstance  is  sought  in  vain,  that  is  to  say,  as  by  the  testimony  of 
witnesses  and  various  documents,  it  is  clear  that  Huradhun's  claim  to,  and  pos- 
sesion of,  the  property  in  dispute,  existed  up  to  the  time  of  the  execution  of  the 
ikrar-nama,  how  then,  from  the  tenor  of  the  ikrar-nama,  can  it  be  argued  that  he 
had  no  claim  1  A  refutation  of  the  second  objection  is  completely  met  in  the  decision 
of  this  Court,  dated  19th  of  July,  1832,  in  the  case  of  [236]  Anund  Mohun,  Appellant, 
V.  Hwree  Periah,  Respondent,  which  was  passed  agreeably  to  the  bewusta  of  the 
pundit  of  this  Court ;  consequently  there  appears  no  necessity  for  any  other  argu- 
ment. Under  all  these  circumstances,  and  the  reasons  detailed  in  the  decision  of  the 
Provincial  Court,  the  decision  in  question  in  every  wise  appears  good  and  valid, 
and  the  objections  of  the  Appellants  thereto  altogether  inadmissible.  It  is  therefore 
finally  ordered  and  decreed,  that  the  decision  of  the  Provincial  Court  of  Moor- 
shedabad,  dated  19th  June  1829,  be  affirmed  and  ratified,  and  that  the  Decree  of 
the  Provincial  Court  be  executed  agreeably  to  what  is  stated  therein,  and  the  appeal 
dismissed  with  costs." 

The  Appellant  then,  after  praying  for  a  review  of  Judgment,  which  was  refused, 
appealed  to  His  late  Majesty  in  Council. 

Mr.  Charles  Duller,  Jun.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants. 

The  property  in  question  belongs  entirely  to  the  Appellants.  Part  of  it  was 
assigned  to  them  for  their  individual  benefit  by  Nihal  Chund  Pandey  and  Huradhun 
Pandey,  and  the  r^nainder  of  such  property  was  acquired  by  the  Appellants  by 
their  own  exertions,  and  not  as  an  undivided  family  with  the  husband  of  the  Re- 
spondent or  any  other  person  under  or  from  whom  the  Respondent  claims.  It  is 
true  they  may  have  constituted  a  joint  family,  but  the  property  having  been  solely 
acquired,  without  employing  for  that  purpose  any  part  of  common  family  property, 
became  separate,  and  the  Respondent  has  no  right  in  law  to  participate  therein. 
1  Strange's  Hindoo  Law,  213,  214.  There  is  moreover  a  fatal  objection  to  the  Re- 
spondent's [237]  claim.  In  what  capacity  does  she  suet  She  does  not  sue  as  the 
guardian  of  the  adopted  son.  In  the  suit  she  claimed  to  be  the  heiress  of  Huradhun 
Pandey,  but  adduced  evidence  upon  which  the  Court  declared  another  person  to  be 
his  heir ;  and  the  Court  in  direct  opposition  to  such  evidence,  and  its  own  declara- 
tion, decreed  to  the  Respondent  the  same  share  of  the  property  of  her  deceased 
husband,  to  which  she  would  have  been  entitled  if  her  claim  had  been  proved.  At 
the  time  of  the  death  of  Huradhun  Pandey,  the  Respondent  was  a  childless  widow, 
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and  only  entitled  to  a  life  estate.  Keerut  Smg  v.  Koolahul  Sing  (2  Moore's  Ind.  App. 
Cases,  331).  1  W.  Macnaghten's  Hindoo  Law,  19.  1  Strange's  Hindoo  Law,  121, 
134.  The  moment  the  adoption  took  place,  she  cut  down  her  life  estate,  and  became 
onlj  entitled  to  maintenance.  1  W.  Macnaghten's  Hindoo  Law,  70.  As,  therefore, 
the  evidence  adduced  by  the  Respondent  made  out  a  case  which  completely  super- 
seded the  claim  set  forth  in  her  pleadings,  the  plaint  ought  to  have  been  dismissed 
with  costs.  The  mode  in  which  the  account  is  taken  is  unjust.  No  evidence  whatever 
was  given  of  the  amount  of  cash  belonging  to  the  family  at  the  death  of  the  Be- 
spondent's  husband,  which  the  Provincial  Court  assumed  to  be  very  large.  An 
account  should  have  been  directed. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondent.— ^It  was  established  by  the  evidence  that  the  four  brothers,  and,  after  the 
death  of  Suroop  Pandey,  the  Respondent's  husband,  were  an  undivided  Hindoo 
family,  and  lived  in  commensality  and  joint  partner-[238]-ship ;  that  no  separa- 
tion ever  took  place  between  them  ;  and  that  the  property  which  formed  the  subject 
of  the  suit  was  joint  family  property,  to  which  the  members  of  the  family  were 
respectiyely  entitled  as  co-sharers.  The  presumption  of  law  then  is,  that  all  the 
property  was  jointly  acquired.  By  the  Hindoo  Law,  the  Respondent  was  entitled 
as  the  widow  of  Huradhun  Pandey,  who  died  without  issue,  to  his  share  of  the  joint 
family  property,  and  she  has  adopted  a  son,  pursuant  to  a  command  and  authority 
in  writing  duly  given  by  her  husband  for  that  purpose.  She  then  became  his 
guardian  and  trustee.  'This  Court,  as  in  the  House  of  Lords,  will  never  interfere 
for  the  purpose  of  setting  aside  the  proceedings  of  the  Court  below  on  a  mere 
technical  informality  where  substantial  justice  has  been  done,  and  this  principle  has 
been  applied  to  Indian  cases.  Khoorshed-jee  Manik-jee  v.  Mehmvam^jee  Khoorshed-jee 
(1  Moore's  Ind.  App.  Cases,  442).  Ghirdharee  Sm^  v.  KoolaJiul  Sing  (2  Moore's 
Ind.  App.  Cases,  344).  The  ikrar-nama  alleged  by  the  Defendants  to  have  been 
executed  by  Huradhun. Pandey  was  a  fabricated  instrument,  and  conferred  no  right 
upon  Dhurm  Das  Pandey,  in  whose  favour  it  purported  to  have  been  made.  Bengal 
Reg.  XX.  of  1812. 

Lord  CampbelL — Their  Lordships  feel  very  much  indebted  to  the  Gentlemen  of 
the  Bar,  on  both  sides,  for  the  manner  in  which  this  case  has  been  argued.  It  has 
been  argued  with  the  greatest  ability  and  with  great  conciseness;  and  I  must  say 
that  we  are  better  assisted  by  the  Bar  when  a  case  is  so  argued,  than  when  the  argu- 
ments are  extended  to  an  unnecessary  length,  and  there  are  repeti-[239]-tion8,  which 
only  perplex  us.  I  am  sure  nothing  was  omitted  on  either  side,  that  could  assist  or 
be  of  service  to  their  clients. 

This  case  is  of  a  very  intricate  and  perplexing  nature,  and  it  is  utterly  impossible 
to  explain  all  the  facts  that  appear  in  evidence  before  us.  But  we  have  the  Judg- 
ment of  the  Zilla  Court,  which  appears  to  me  to  be  framed  with  great  care  and 
caution,  and  I  am  glad  to  have  an  opportunity  of  saying  so,  because  lately  in  another 
case  (the  case  respecting  the  palanquin),  I  felt  it  my  duty  to  declare  the  regret  of 
all  their  Lordships  who  heard  the  case,  that  much  pains  had  not  been  bestowed 
upon  it  either  by  the  Zilla  or  the  Sudder  Dewanny  Court.  In  this  case  it  appears  to 
me,  and  I  believe  to  all  their  Lordships,  that  both  in  the  Zilla  Court  and  in  the  Sudder 
Dewanny  Adawlut  the  Judges  have  shown  great  industry,  great  circumspection, 
and  great  discrimination. 

Now  the  case  really  involves  merely  a  question  of  fact.  There  is  no  disputed 
point  of  law  that  occurs  in  the  case,  and  upon  a  question  of  fact  we  must  give  credit 
to  the  judgment  of  the  Court  below,  the  Judge  having  an  opportunity  of  seeing  the 
witnesses  and  of  seeing  the  documents,  and  being  better  acquainted  with  the  habits 
and  customs  of  the  people  than  we  can  be  supposed  to  be. 

The  Judgment  of  the  Zilla  Court  in  this  case  has  been  affirmed  by  the  Sudder 
Dewanny  Adawlut.  The  Judge  of  the  superior  Court  not  in  all  respects  taking 
exactly  the  same  view  as  the  Judge  of  the  inferior  Court,  but  confirming  the  Decree  of 
the  inferior  Court ;  we  have  to  determine  whether  that  Decree  ought  to  be  affirmed 
or  reversed;  and  after  the  most  anxious  consideration,  their  Lordships  are  of 
opinion  that  the  [240]  only  course  that  we  can  safely  adopt  is  to  affirm  the  Decree. 

It  is  allowed  that  this  was  a  family  who  lived  in  commensality,  eating  together, 
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and  possessing  joint  property.  It  is  allowed  that  they  had  some  joint  property,  and 
there  can  be  no  doubt  that,  under  these  circumstances,  the  presumption  of  law  is, 
that  all  the  property  they  were  in  possession  of  was  joint  property,  until  it  was 
shown  by  evidence  that  one  member  of  the  family  was  possessed  of  separate  pro- 
perty. Such  evidence  may  be  received,  but  tiieir  Lordships  are  of  opinion  that 
such  evidence  has  not  been  given  in  this  case,  with  regard  to  any  part  of  the 
property. 

Now  what  has  been  relied  upon,  with  r^ard  to  a  portion  of  the  property,  has 
been  chiefly  that  it  was  purchased  in  the  name  of  one  member  of  the  family,  and 
that  there  are  receipts  in  his  name  respecting  it ;  but  all  that  is  perfectly  consistent 
with  the  notion  of  its  having  been  joint  property,  and  even  if  it  had  been  joint 
property  it  still  would  have  been  treated  exactly  in  the  same  manner.  We  have 
heard  from  the  highest  authority,  from  the  authority  of  Sir  Edward  East  and  Sir 
Edward  Ryan,  whose  most  valuable  assistance  we  have  in  this  case,  (and  it  gives 
me  a  confidence  that  I  should  not  otherwise  have  felt,)  that  the  criterion  in  these 
cases  in  India,  is  to  consider  from  what  source  the  money  comes  with  which  the 
purchase-money  is  paid.  Here  there  has  been  no  evidence  given  that  the  Appellant 
had  any  separate  property,  or  that  it  was  from  his  funds  that  any  part  of  the 
purchase-money  was  paid;  therefore,  I  think,  that  so  far  on  this  part  of  the  case, 
no  difficulty  can  be  entertained,  and  that  the  whole  of  the  property  must  be  con- 
sidered as  joint  property. 

[241]  That  being  so,  the  widow  is  entitled  to  a  third  of  that  joint  property  unless 
credit  be  given  to  the  ikramama  which  has  been  set  up  by  the  o^er  side.  The 
Judge  of  the  Zilla  Court,  who  must  have  seen  it,  who  must  have  examined  it,  and 
who  had  an  opportunity  of  seeing  the  witnesses  by  whom  it  was  supported,  and  the 
witnesses  by  whose  evidence  the  authenticity  of  it  was  impeached,  came  to  the  con- 
clusion that  it  was  a  fabrication.  The  Judge  of  the  Sudder  Ck>urt  was  rather  of 
opinion  that  it  bore  the  seal  or  signature  of  the  grantor,  but  that  it  had  been 
obtained  from  him  when  he  was  incompetent  to  execute  a  Deed.  I  must  for  my 
own  part  express,  that  the  leaning  of  my  opinion  is  rather  in  accordance  with  that 
of  the  Judge  of  the  Zilla  Court.  But  at  all  events,  it  seems  to  me  that  this  is  a 
Deed  to  which  no  faith  can  be  given,  and  that  the  two  Courts  were  perfectly  right 
in  considering  that  it  was  not  the  Deed  of  the  grantor,  and  that  it  ought  not  to 
have  any  weight  given  to  it. 

We  now  come,  therefore,  to  the  question  of  qvantum.  Their  Lordships  are  of 
opinion  that  the  whole  of  the  real  property  must  be  considered  as  joint  propterty, 
and  the  same  as  to  the  personal  property,  because  according  to  the  Law  of  the 
Hindoos,  as  in  the  Civil  Law,  no  distinction  is  made  between  these  two  species  of 
property.  Their  Lordships  certainly  have  felt  great  difficulty  respecting  the  amount 
of  personal  property — the  cash  supposed  to  be  in  the  house — and  it  would  have  been 
satisfactory  to  them,  if,  according  to  the  course  of  proceeding  in  this  country,  a 
reference  could  have  been  made  by  the  Court  below  to  ascertain  the  amount.  But 
we  have  reason  to  believe  that  such  a  reference  could  not  have  been  made,  and  now, 
at  this  distance  of  time,  it  could  not  possibly  be  made  with  any  advantage. 

[242]  To  show  the  amount,  there  is  a  document  produced,  which,  if  genuine,  is 
sufficient  for  the  purpose, — an  inventory,  supposed  to  have  been  acknowledged  by 
one  of  the  parties  against  his  own  interest.  The  Judge  of  the  Zilla  Court  and  the 
Judge  of  the  Sudder  Court  have  both  concurred  in  believing  that  to  be  a  genuine 
instrument,  acknowledged  by  the  party.  There  is  no  doubt  that  is  subject  to  some 
suspicion,  but  we  do  not  feel  that  we  should  be  at  all  justified  in  saying  that  the 
Judge  of  the  Zilla  Court  and  the  Judge  of  the  Sudder  Court  came  to  a  wrong  con- 
clusion. We  feel  ourselves  bound,  likewise,  to  consider  that  a  genuine  document, 
and  if  so,  it  proves  the  amount  of  the  property  to  be  according  to  that  stated  in  the 
Decree. 

An  objection  has  been  made,  that,  pending  the  suit,  an  act  of  adoption  was 
executed  by  the  Respondent,  whereby  the  whole  property  was  divested  from  the 
mother  and  vested  in  her  adopted  son.  Now,  upon  the  authorities  there  can  be 
no  doubt  that  that  is  the  result  of  an  act  of  adoption,  because  the  property  is  in  the 
widow,  from  the  death  of  the  husband,  till  the  power  of  adoption  is  exercised.  Then 
that  adoption  divests  it  from  the  widow,  and  vests  it  in  the  adopted  son.  But  for 
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that  reason  are  we  to  reverse  the  Decrees  of  the  two  Courts?  No  objection  was 
made  in  either  of  those  Courts  that  the  proper  parties  were  not  before  the  Court. 
If  such  an  objection  had  been  made,  it  might  have  been  removed,  and  I  think  it  is 
a  safe  maxim  for  a  Court  of  Appeal  to  be  governed  by — that  an  objection,  which, 
if  taken,  might  have  been  cured,  and  which  has  not  been  taken  in  the  Court  below, 
shall  not  be  taken  in  the  Court  of  Appeal. 

We  consider  that  the  Judges  of  the  two  Courts  below  were  right  in  coming  to  the 
conclusion,  that  the  [243]  ijazut>nama,  or  deed  giving  the  power  of  adoption,  was 
a  genuine  deed.  The  witnesses  who  were  examined  to  prove  its  validity  were  believed 
by  the  Judges  below,  and  we  see  no  sufficient  reason  why  they  should  be  disbelieved 
by  U8.  That,  therefore,  being  a  genuine  instrument,  there  was  a  power  of  adoption, 
and  it  is  always  to  be  borne  in  mind  that  that  deed  goes  along  with  the  habits 
and  fedings  of  the  Hindoos,  because  we  know  that  a  Hindoo  dying  without  issue 
male,  would  be  most  anxious  before  his  death,  by  writing  or  by  parol,  to  give  a 
power  of  adoption,  in  order  that  the  sacrifices  which  are  required  may  be  per- 
formed, and  that  his  departed  spirit  may  be  introduced  to  a  state  of  happiness. 

Then,  under  these  circumstances,  what  is  the  eflfect  of  the  Decree?  It  has  been 
objected  that  the  effect  of  the  Decree  is  to  put  the  Respondent  in  possession,  in  her 
own  right,  of  that  which  is  divested  from  her  by  the-  act  of  adoption ;  but  their 
Lordships  conceive  that,  although  the  Decree  is  not  very  skilfully  framed  in  that 
respect,  that  is  not  the  effect  of  it.  All  the  facts  being  stated,  it  is  assumed  as 
matter  of  law,  that,  after  she  had  executed  the  act  of  adoption,  she  prosecuted  the 
suit  only  as  guardian  of  her  adopted  son.  Then,  as  the  suit  must  be  considered  as 
afterwards  prosecuted  by  her,  in  her  name,  for  his  benefit,  the  Decree  must  be  con- 
sidered to  be  for  his  benefit,  and  that  she  is  put  in  possession  as  trustee  for  him. 
He  claimed,  as  I  understand,  an  undivided  share;  she  is  to  be  put  into  possession 
of  an  undivided  share.  That  share  she  will  hold  accountable  to  him  as  his 
guardian  and  trustee,  being  entitled  herself  to  a  maintenance  out  of  it.  Some  of 
tiieir  Lordships  thought  that  it  might  be  expedient  to  alter  the  Decree  with  relation 
to  that  [244]  point.  But  upon  the  whole,  after  considering  the  matter  more  maturely, 
their  Lordships  are  of  opinion  that  it  is  unnecessary — that  the  effect  of  the  Decree 
will  be  to  consider  the  whole  of  this  property  as  joint  property — ^that  this  deed, 
giving  the  power  of  adoption,  the  ijazut-nama — is  a  genuine  instrument,  that  she 
prosecuted  the  suit  as  guardian  for  her  adopted  son,  and  that,  therefore,  he  will 
be  entitled  to  call  upon  her  to  account  for  the  profits  of  the  joint  property  of  which 
she  is  to  be  put  in  possession. 

Under  these  circumstances,  their  Lordships  are  of  opinion,  that  it  will  be  projter 
to  recommend  to  Her  Majesty  that  the  Decrees  of  the  Courts  below  be 
affirmed,  and  with  costs.  There  are  doubts  upon  the  facts,  but  we  are  proceeding 
upon  the  ground  that  a  forged  instrument  was  given  in  evidence  on  the  part  of 
the  Appellants,  that  that  has  caused  the  litigation,  and  that  there  is  no  reason  why  in 
this  case  we  should  depart  from  the  common  rule,  that  the  Appellant  failing  must 
pay  the  costs  of  the  Appeal. 

[See  Gopeekrist  Gosain  v.  Gtmgapertmid  Gosain,  1854,  6  Moo.  Ind.  App.  74.] 


[246]  JESWUNT  SING-JEE  UBBY  SING-JEE  and  CHUTER^SING-JEE  DEEP 
SING-JEE,— Appellants;  JET  SING-JEE  UBBY  SING-JEE,— Respondent  * 
[Feb,  5,  1844]. 

On  Appeal  from  th-e  Sudder  Detvanny  Adawlut  of  Bombay. 

By  the  Mahomedan  Law,  a  child  born  in  wedlock  is  presumed  to  be  the  child  of 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan. 
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the  father;  legitimacy  following  the  marriage  bed  [3  Moo.  Ind.  App.  249, 
259]. 

A  Mahomedan  by  Deed,  declared  that  he  had  adopted  a  son  "  who  was  to  succeed 
to  his  property  and  title."  Held  on  Appeal,  to  be  inoperative  and  void, 
either  as  a  Deed  of  Gift,  or  as  a  testamentary  disposition,  no  delivery  of 
possession  and  relinquishment  by  the  donor  or  seisin  by  the  donee  having 
taken  place  [3  Moo.  Ind.  App.  258-9]. 

Under  an  order  of  reference,  the  Judicial  Committee  of  the  Privy  Council,  upon 
an  Appeal  coming  before  them,  remitted  the  case,  by  reason  of  the  rejection 
of  certain  evidence,  to  the  Court  below,  with  directions  to  take  the  evidence 
rejected.  The  Court  in  India,  upon  the  remit,  examined  such  of  the  witness 
before  tendered  as  were  produced,  but  made  no  adjudication  in  the  cause, 
and  transmitted  the  further  evidence  to  England.  No  fresh  order  of  re- 
ference was  made  to  the  Judicial  Committee.  Upon  the  Appeal,  with  the 
further  evidence,  coming  before  them,  their  Lordships,  under  the  circum- 
stances, were  of  opinion  that  they  had  no  jurisdiction  to  entertain  the  case, 
the  original  order  of  reference  having  been  exhausted  by  the  remit  [3  Moo. 
Ind.  App.  251-3]. 

But  upon  a  Special  Petition  for  such  purpose  (all  parties  consenting)  the  Order 
in  Council  directing  the  remit  to  India  was  varied  and  amended,  by  being 
made  a  mere  reference  to  the  Sudder  Dewanny  Adawlut  to  take  evidence,  with- 
out throwing  any  duty  upon  that  court  to  re-consider  or  adjudicate  upon  the 
cause,  but  to  remit  the  same,  for  the  consideration  of  the  Lords  of  the  Com- 
mittee [3  Moo.  Ind.  App.  254-5]. 

This  suit  respected  the  right  of  inheritance  to  certain  portions  of  the  revenue 
of  the  villages  in  the  pergunna  of  Amod,  and  other  hereditary  property,  formerly 
belonging  to  the  Raja  of  Amod,  Khan  Saheb,  or  Ubby  Sing,  the  father  of  the  present 
Respondent. 

[246]  In  the  year  1865  (a.d.  1808-9)  Purtaba,  one  of  the  wives  of  the  Raja  Ubby 
Sing-jee,  having  left  Amod,  where  her  husband  resided,  and  taken  up  her  residence 
at  Baroda,  gave  birth  to  the  Respondent. 

The  Raja  recognised  and  acknowledged  the  child  of  Purtaba  as  his  offspring, 
and  provided  for  it  by  making  Purtaba,  although  living  separate  from  him,  a  regular 
allowance  for  her  own  and  her  child's  maintenance  during  his  life. 

In  1814  the  Raja  died,  whereupon  Purtaba's  child,  Jet  Sing,  being  the  only 
son  of  the  Raja,  became  entitled  by  the  Mahomedan  Law  to  the  guddy  and  zemindary 
of  pergunna  Amod,  and  all  his  property  of  every  description. 

Jeswunt  Sing,  the  son  of  Chutur  Sing,  the  late  Raja's  youngest  brother,  however, 
claimed  to  be  entitled  to  the  property  of  the  deceased  Raja,  by  virtue  of  an  alleged 
deed  of  adoption ;  and  Chutur  Sing  and  Jeswunt  Sing,  combining  with  Gulaba,  one 
of  the  late  Raja's  wives,  took  possession  of  the  whole  of  the  Raja's  property. 

In  consequence  of  these  proceedings,  Purtaba  filed  her  plaint,  as  the  guardian  of 
Jet  Sing,  in  the  Zilla  Court  of  Broach  on  the  20th  of  June  1825,  to  recover  the 
possession  of  the  zemindary  and  other  property  of  the  late  Raja,  laying  her  action 
at  the  sum  of  4,02,741  rupees,  being  ten  times  the  amount  of  the  annual  income. 

On  the  5th  of  December  1825,  the  three  Defendants,  Chutur  Sing,  Jeswunt  Sing, 
and  Gulaba,  put  in  their  answers,  in  which  they  insisted  on  the  adoption  of  Jeswunt 
Sing  by  the  late  Raja,  and  asserted  that  the  Plaintiff,  Jet  Sing,  was  not  the  son  of 
the  Raja,  and  had  been  repudiated  by  him  in  his  lifetime,  and,  [247]  therefore, 
could  not  be  his  heir  or  entitled  to  succeed  to  the  inheritance  of  the  zemindary. 

The  Plaintiff,  Jet  Sing,  having  replied,  and  the  Defendants  rejoined,  documentary 
and  oral  evidence  was  produced  on  both  sides. 

On  the  part  of  the  Plaintiffs,  a  deed  of  assignment  bearing  date  the  10th  of 
March  1817,  of  a  village  called  Wadea,  to  Purtaba  and  her  son,  for  their  main- 
tenance and  support,  which  contained  a  clear  recognition  by  the  Raja,  of  Jet  Sing,  as 
his  son,  was  proved.  They  put  in  also  a  letter  from  the  late  Raja,  of  the  25th  of 
April  1816,  addressed  to  Jet  Sing  as  his  son,  and  a  power  granted  to  Purtaba  and 
Jet  Sing,  by  the  Raja,  to  manage  his  affairs.    Tbej  also  produced  a  variety  of 
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witnesses  to  prove  the  birth  and  naming  of  Jet  Sing,  and  the  acknowledgment  of  him 
by  the  Raja. 

The  Defendants  (the  present  Appellants)  put  in  the  alleged  deed  of  adoption  of 
Jeswunt  Sing,  which  was  dated  the  26th  December  1821,  and  purported  to  be  a 
repudiation  of  his  wife  Purtaba  and  his  son  Jet  Sing,  and  a  declaration  of  the 
illegitimacy  of  the  latter,  as  the  ground  for  the  adoption  of  his  nephew  Jeswunt 
Sing,  the  son  of  his  youngest  brother  Chutur  Sing.  The  Defendants,  Jeswunt  Sing 
and  Chutur  Sing,  also  examined  various  witnesses,  none  of  them,  however,  deposed 
to  any  specific  act  on  the  part  of  the  Raja,  by  which  Jet  Sing  was  disowned,  except 
the  deed  in  question. 

On  the  22nd  of  August  1826  the  cause  came  on  for  judgment  before  the  Zilla 
(Dourt,  when,  after  going  through  all  the  proceedings  and  evidence,  the  Court 
observed,  that  "  after  a  most  attentive  perusal  of  the  whole  of  the  documents  filed 
and  evidence  taken  in  [248]  this  case,  it  was  quite  satisfied  that  the  PlaintiS  (the 
present  Respondent)  had  proved  his  claim  to  the  guddy  of  Amod ; "  the  Judge,  Mr. 
Edward  Grant,  adding  that,  "  independent  of  the  evidence  and  documents  produced 
by  Plaintiff,  the  strong  resemblance  that  Jet  Sing  bore  to  his  deceased  father,  the 
latter  of  whom  was  personally  known  to  that  Judge  when  alive,  was  so  great  as  to 
leave  no  doubt  in  the  mind  of  the  Court  as  to  his  being  his  legitimate  son."  It  was 
therefore  decreed,  that  the  Plaintiff  be  put  in  fuU  possession  of  the  whole  of  the 
property  of  his  deceased  father  Ubby  Sing,  which  was  in  the  possession  of  the 
Defendants,  the  parties  bearing  their  own  costs  of  suit. 

From  this  Decree,  the  Defendants  appealed  to  the  Sudder  Dewanny  Court  of 
Bombay. 

On  the  31st  of  March  1827,  the  cause  having  come  on  for  hearing  before  the 
Sudder  Court,  the  following  questions  were  stated  by  that  Court  for  the  opinion  of 
the  Mahomedan  law-officer: — 

Question. — "  Can  a  mau  having  a  son  leave  his  property  to  his  brother's  son 
during  the  lifetime  of  that  brother,  and  would  such  an  act  deprive  a  son  of  all  par- 
ticipation in  the  father's  property!  Does  it  appear  from  the  tenor  of  the  sunud 
(the  alleged  deed  of  adoption)  now  shown  to  you,  that  all  the  property  has  been  given 
away;  and  in  such  case,  is  it  proper  according  to  the  Mahomedan  Law,  or  not!  " 

Answer. — "  It  is  declared  according  to  the  Mahomedan  Law,  that  any  man  having 
a  son  can  give  away  his  property  to  any  one  he  pleases,  whether  he  be  a  nephew  or 
any  other  person,  and  in  consequence  of  his  (the  person  to  whom  the  property  is 
given)  being  made  proprietor,  the  son  of  the  donor  is  deprived  of  every  [249]  thing 
except  the  right  of  consanguinity.  I  have  examined  the  sunud.  If  lie  donor  has 
given  away  the  property  and  the  receiver  has  taken  possession  of  it,  it  is  correct 
and  proper ;  for  so  it  is  written  in  the  chapter  of  Free  Gifts  in  Hedgia,  and  in  othei 
books. — Mahomed  Kazi." 

After  this  opinion,  the  Court  placing  the  sunud  in  the  same  law-officer's  hand, 
put  to  him  the  following  question  concerning  it : — 

Question. — "  In  the  acompanying  sunud  it  is  thus  stated  by  Ubby  Sing,  '  the 
woman,  Maha  Rany  Purtaba,  having  brought  Jet  Sing,  the  son  of  some  unknown 
person,  I  on  that  account  disown  him  as  my  offspring ; '  but  it  is  proved  in  evidence 
that  Ubby  Sing  was  persuaded  to  make  such  a  declaration  contrary  to  the  truth, 
for  Jet  Sing  is  the  son  of  Ubby  Sing.  In  that  sunud  a  gift  is  mentioned,  but  no 
property  specified,  whether  in  general  or  detail,  neither  has  the  donee's  acceptance 
of  the  gift  been  proved.  Further,  Jeswunt  Sing,  the  Appellant,  has  not  proved  that 
Ubby  Sing,  having  divested  himself  of  the  property,  agreeably  to  the  terms  of  the 
sunud,  put  Appellant  in  possession  of  it  agreeably  to  the  Mahomedan  Law ;  therefore, 
would  it  be  proper  to  act  upon  such  an  imperfect  sunud!" 

Answer. — "  Aoreeably  to  the  Mahomedan  Law,  we  state,  that  as  the  declaration 
made  by  Ubby  Sing,  denying  that  Jet  Sing  was  his  son,  has  been  proved  to  be  false, 
and  it  has  also  been  proved  that  he  (Jet  Sing)  is  the  lawful  son  of  Ubby  Sing,  the 
above-mentioned  written  declaration  is  invalid.  As  long  as  Purtaba  remained 
lawfully  wedded  to  Ubby  Sing,  his  denying  the  descent  of  her  son  from  him,  and 
disowning  him  as  his  offspring,  would  not  be  admitted  ;  for  by  our  law, '  the  offspring 
follows  the  bed,'  and  the  connexion  of  the  [250]  marriage  bed  is  legal  and  firm ;  and 
since  perfect  possession  and  acknowledgment  by  the  donee  of  what  has  been  given, 
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whereby  the  gift  would  have  been  perfected,  has  not  been  proved,  therefore  the  said 
gift,  according  to  law,  is  not  correct,  then  no  force  can  be  given  to  such  an  imperfect 
writing.  Moreover,  from  the  sense  of  the  law  authorities,  as  the  Hidaya  and  others, 
on  the  subject  of  genealogy  and  gift,  it  is  manifest  and  apparent." 

On  the  23rd  of  June  1827  the  Sudder  Adawlut,  having  duly  considered  all  the 
proceedings  in  the  appeal,  after  reference  to  the  Mahomedan  law-oflScers,  found  that 
the  instrument  of  adoption  was  invalid  and  ineffectual:  first,  in  respect  to  the 
declaration  therein  made  by  Ubby  Sing,  denying  to  Jet  Sing  the  character  of  his 
son,  having  been  negatived  by  the  Court,  finding  that  the  said  Jet  Sing  was  the  true 
and  lawful  son  of  the  said  Ubby  Sing,  as  it  was  in  proof,  from  the  personal  know- 
ledge of  the  Zilla  Judge  originally  trying  the  case,  that  the  son,  Jet  Sing,  bears  the 
strongest  resemblance  to  his  father,  and  this  was  not  a  son  suddenly  brought  forward 
as  just  found,  but  of  a  boy  from  his  birth  claiming  and  passing  as  the  son  of  Ubby 
Sing ;  secondly,  on  the  ground  of  it  being  incompetent  to  a  father,  by  the  Mahomedan 
Law,  to  declare  a  son  spurious,  born  of  a  wife  not  previously  divorced ;  and  thirdly, 
because  there  being  no  proof  of  seisin  of  the  property  by  the  Appellant,  said  to  have 
been  given  to  him  by  the  late  Ubby  Sing,  nor  of  relinquishment  of  it  by  the  said 
Ubby  Sing,  so  as  to  constitute  a  valid  and  lawful  gift.  Accordingly,  the  Court 
a£Brmed  the  Decree  of  the  Zilla  Judge  of  Broach,  of  the  22nd  of  August  1826,  with 
costs. 

From  this  Decree,  the  Appellants  appealed  to  His  late  Majesty  in  Council. 

[251]  When  the  Appeal  came  on  for  hearing,  their  Lordships  were  of  opinion  that 
the  cause  ought  to  be  sent  back  to  the  Sudder  Dewanny  Adawlut,  to  hear  certain 
witnesses  tendered  on  behalf  of  the  Appellants  (reported  on  this  point,  2  Moore's 
Ind.  App.  Cases,  424)  and  rejected  by  that  Court;  and  the  cause  having  been  re- 
mitted, the  Sudder  Dewanny  Adawlut  at  Bombay,  by  an  Order  bearing  date  the  12th 
of  June  1841,  directed  the  Zilla  Court  of  Surat  to  take  the  evidence  (to  receive  which 
application  was  formerly  made),  agreeably  to  the  Order  of  Her  Majesty  in  Council, 
notice  being  given  to  the  opposite  party  to  afford  him  an  opportunity  of  rebutting 
the  same  if  able. 

In  pursuance  of  this  Order,  the  Zilla  Court  proceeded  to  take  the  evidence  of  such 
of  the  witnesses  as  were  tendered,  and  after  allowing  four  months  for  the  production  of 
the  witnesses,  forwarded  the  depositions  thus  taken  to  the  Sudder  Dewanny  Adawlut, 
and  the  same  were  transmitted  by  the  Court,  without  any  adjudication  upon  the 
case,  in  consequence  of  the  fresh  evidence,  to  Her  Majesty  in  Council. 

Upon  the  Appeal,  with  this  additional  evidence,  coming  on  for  hearing  (Dec.  2, 
1843  *),  their  Lordships  stopped  the  Appellants'  Counsel  from  arguing  the  case;  the 
opinion  of  the  Committee  being  thus  expressed  by 

The  Right  Hon.  Dr.  Lushington. — There  is  necessarily  in  this  case  a  preliminary 
consideration  whether  their  Lordships  have  any  authority  [252]  to  hear  the  present 
proceedings,  or  whether  any  consent  given  by  the  Counsel  on  both  sides  will  enable 
them  to  administer  justice  in  the  case.  Their  Lordships  greatly  regret  that  it  is 
their  opinion  that  they  are  unable  to  proceed  at  all,  and  for  the  reasons  which  I  am 
now  about  to  state. 

When  this  case  came  under  their  Lordships'  consideration,  in  pursuance  of  the 
original  reference  from  Her  Majesty  in  Council,  their  Lordships,  who  then  sat,  were 
of  opinion  that  it  was  necessary  that  the  case  should  be  sent  back  to  the  Court  below, 
in  consequence  of  that  Court  having  taken  upon  itself  to  refuse  the  examination  of 
several  witnesses  who  were  tendered  upon  no  justifiable  ground.  Having  come  to 
that  opinion,  their  Lordships  reported  to  Her  Majesty,  "  That  the  cause  appealed 
from  the  Court  of  Sudder  Dewanny  Adawlut  ought  to  be  remitted  back  to  the  said 
Court,  on  the  ground  of  the  lefusal  of  the  Court  below  to  hear  certain  witnesses  on 
behalf  of  the  Appellants  in  the  said  cause,  and  that  the  said  Court  of  Sudder  Dewanny 
Adawlut  ought  to  be  directed  to  proceed  therein  accordingly." 

Now  we  are  of  opinion,  that  when  that  Judgment  was  pronounced  and  afiirmed. 


*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Campbell, 
the  Vice-Chancellor  Knight  Bruce,  and  the  Right  Hon.  Dr.  Lushington. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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as  it  was  by  Her  Majesty  in  Council,  the  original  reference  of  the  Appeal  to  this 
Court  was  entirely  exhausted,  and  that  our  authority  was  completely  at  an  end. 
But  how  did  the  Court  below  proceed?  They  remitted  the  case  to  the  Zilla  Court  at 
Surat,  with  diiections  to  examine  the  witnesses  in  the  case,  and  that  Court  accordingly 
made  an  order  for  the  production  of  the  witnesses,  proposing  to  the  other  party  to 
give  them  an  opportunity  of  rebutting  the  additional  evidence  if  such  an  opportunity 
could  be  embraced.  It  does  not  appear  that  the  opportunity  so  given  was  taken 
advantage  of,  and  the  [253]  Zilla  Court  having  transmitted  the  evidence  so  taken, 
to  the  Sudder  Court,  that  Court,  without  any  adjudication,  sends  the  case  directly  up 
to  this  Court  for  consideration. 

Now,  what  possible  jurisdiction  can  their  Lordships  have.  There  is  no  reference 
by  the  Queen  in  Council  subsequent  to  the  Order  in  Council  of  the  25th  of  January 
1841,  remitting  the  case  to  the  Court  below.  What  ought  to  have  been  done  is  this : 
— ^After  hearing  the  evidence  on  the  one  side,  or  on  both  sides,  which  had  been 
offered,  the  case  ought  to  have  been  decided,  and  if  either  of  the  parties  were  dis- 
satisfied with  the  decision,  there  ought  to  have  been  a  fresh  Appeal,  and  the  case 
ought  to  have  been  brought  under  consideration  in  the  usual  and  ordinary  manner. 
But  as  it  now  stands,  we  have  no  authority  under  the  original  reference,  and  we  li<tve 
no  second  reference.  Consequently,  we  have  no  jurisdiction  at  all,  and  having  no 
jurisdiction,  consent  cannot  confer  it;  and  any  attempt,  of  course,  to  pronounce  a 
Judgment,  never  could  be  followed  up  by  Her  Majesty  in  Council  by  a  valid  Order. 
We  exceedingly  regret,  for  the  interests  of  the  parties,  that  such  a  state  of  things  has 
occurred,  but  we  cannot  proceed  in  this  case. 

(Dec.  15,  1843  *)  In  consequence  of  the  opinion  thus  expressed  by  their  Lord- 
ships, of  their  inability  to  entertain  the  Appeal,  a  petition  was  presented  by  the 
Appellants,  which,  after  setting  forth  the  above  facts,  prayed  that  Her  Majesty  in 
Council  would  be  pleased  to  take  their  said  Appeal,  together  with  the  depositions 
aforesaid,  into'  Her  most  [254]  gracious  consideration.  And  that  the  said  Decree 
of  the  23rd  of  June  1827  might  be  reversed,  altered,  or  varied.  Or  that  Her  Majesty 
in  Council  would  be  pleased  to  direct  the  said  Sudder  Dewanny  Adawlut  to  re-hear 
the  said  cause,  and  upon  such  re-hearing  to  take  the  depositions  aforesaid  into  their 
consideration,  and  adjudicate  thereupon. 

Mr.  Jackson  supported  the  Petition ;  and  Mr.  Edmund  F.  Moore  appeared  for  th» 
Respondent,  and  expressed  himself  ready  to  consent  to  any  course  their  Lordships 
felt  they  could  adopt  to  ensure  the  speedy  hearing  of  the  case. 

The  cases  of  Rajunder  Ncurain  Roe  v.  Bijia  Govind  Sing  (2  Moore's  Ind  App. 
Cases,  181),  and  Sree  Mutty  Biisoonderry  Dabee  v.  Rajah  Burrodacaunt  Roy  (2 
Moore's  Ind.  App.  Cases;  127),  were  referred  to. 

Lord  Campbell. — All  parties  consenting,  we  think  that  the  Order  of  the  2Bth 
of  January  may  be  varied,  for  the  purpose  of  making  it  an  Order  merely  to  take 
fresh  evidence,  and  to  remit  the  evidence  to  this  Court,  and  that  Order  being  varied, 
the  irregularity  wil  be  entirely  cured,  and  we  can  hear  you  strictly  under  the 
Act  of  Parliament. 

Upon  this  Petition,  their  Lordships  reported  to  Her  Majesty  as  their  opinion 
(the  express  consent  of  the  parties  on  both  sides  having  been  given  to  that  effect), 
that  Her  Majesty's  Order  in  Council  of  the  25th  January  1841,  whereby  it  was 
ordered  that  the  said  cause  [255]  be  remitted  back  to  the  Sudder  Dewanny  Adawlut, 
ought  to  be  varied,  and  that  it  ought  to  be  declared  that  the  said  Sudder  Dewanny 
Adawlut  ought  only  have  been  directed  to  admit  the  evidence  of  tlie  said  witnesses 
in  the  said  petition  mentioned,  the  same  to  be  remitted  for  the  consideration  of 
the  Lords  of  the  Committee,  together  with  the  evidence  before  taken  in  the  said 
cause,  without  setting  aside  the  final  Decree  of  the  Sudder  Dewanny  Adawlut  appealed 
against,  throwing  any  duty  upon  the  said  Court  to  reconsider  or  readjudicate  upon 
the  said  cause.     And  in  case  Her  Majesty  was  pleased  to  order  that  the  said  Decree 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Campbell,  the  Vice- 
Chancellor  Knight  Bruce,  the  Right  Hon.  Sir  H.  Jenner  Fust,  and  the  Right  Hon. 
Dr.  Lusbington. 
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of  the  25th  of  January  1841  be  so  varied,  and  do  stand  varied  accordingly,  then  their 
Lordahipa  are  of  opinion  that  the  depositions  of  the  witnesses  examined  by  the  Zilla 
Court  in  pursuance  of  an  Order  of  the  Sudder  Dewanny  Adawlut  of  the  12th  of 
July  1842,  ought  now  to  be  received  as  evidence  in  this  cause.  And  that  Her 
Majesty  should  be  recommended  to  direct  their  Lordships  of  this  Committee  to 
proceed  with  the  hearing  of  the  Appeal  against  the  said  Decree,  together  with  the 
depositions  aforesaid,  and  to  report  their  opinion  upon  the  said  final  Decree  of  the 
Sudder  Dewanny  Adawlut,  to  Her  Majesty. 

The  above  report  was  duly  confirmed  by  an  Order  in  Council,  bearing  date,  the 
Slst  of  January  1844. 

(Feb.  5,  1844)  The  Appeal  now  came  on  for  hearing,  upon  the  evidence  taken  by 
the  Court  in  India  upon  the  remit,  in  conjunction  with  the  former  evidence. 

The  questions  raised  and  argued  were,  first,  whether  it  was  proved  by  the 
evidence  that  the  Respondent  was  the  son  of  the  deceased  Raja  Ubby  Sing-jee  Deep 
Sing-jee;  and,  secondly,  if  the  instrument  under  which  [266]  the  Appellants  claimed, 
and  which  they  insisted  operated  so  as  legally  to  disinherit  the  Respondent  in  the 
event  of  his  being  proved  the  Raja's  son,  was  valid  and  operative  by  the  Mahomedan 
Law,  either  as  a  deed  of  gift,  or  a  deed  of  adoption  and  testamentary  disposition. 
Macnaghten's  Principles  of  the  Mahomedan  Law,  50,  51,  124,  242-3,  were  referred  to. 

Mr.  Charles  BuUer,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants ;  and  Mr. 
Wigram.  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent. 

Lord  Langdale. — This  case  comes  on  upon  an  appeal  from  the  Court  of  Sudder 
Dewanny  at  Bombay. 

The  Appellant  states  in  his  Plaint,  that  he  was  entitled  to  the  property  in  question, 
in  one  form  or  another,  as  the  adopted  heir  of  Raja  Ubby  Sing-jee,  who  died  in  the 
year  1825.  The  Respondent  alleges  himself  to  be  the  lieir  of  the  same  person,  and 
as  such  entitled  to  the  property  in  question. 

The  claim  of  the  Appellant  rests  altogether  upon  the  validity  of  a  Deed  which  is 
stated  to  bear  date  on  the  26th  of  December  1821,  and  which  is  alleged  to  be  an 
effectual  Deed  of  Gift  to  him,  of  the  property  in  question.  It  is  also  alleged  on  the 
part  of  the  Appellant,  that  if  it  is  not  to  be  considered  as  a  Deed  of  Gift,  it  is  to  be 
r^arded  as  a  Will,  imder  which  he  is  entitled ;  if  the  Respondent  be  not  the  heir  to 
the  whole  of  the  property,  or  at  all  events  to  one  third  of  it.  It  is,  therefore,  of  the 
utmost  importance  to  see  what  is  the  nature  and  effect  of  this  Deed ;  it  is  dated  the 
26th  of  December  1821,  and  is  signed  by  Ubby  Sing-[267]-jee,  Deep  Sing-jee.  The 
Deed  is  short,  and  is  in  the  following  words: — "  As  I  have  divorced  my  wife,  her 
son.  Jet  Sing,  by  illicit  intercourse,  is  hereby  disinherited.  I  have,  therefore, 
adopted  you."  Then  there  follows  after  the  signature  these  words: — "I  have 
adopted  Rana  Jeswunt  Sing  to  succeed  to  my  property  and  title — no  one  shall 
interfere  in  this  adoption.  I  have  also  made  provision  for  all  my  wives,  by 
assigning  a  portion  of  land  for  'their  maintenance — they  shall  not  be  annoyed  in 
any  way,  but  considered  as  the  mothers  of  Jeswunt  Sing,  and  so  treated  and  main- 
tained. I  have  no  son,  and  the  heir  to  the  estate  is  my  brother  Rana  Chuter  Sing, 
whose  son,  Jefcwunt  Sing,  I  have  adopted." 

The  first  question  to  be  considered  is,  whether  this  is  a  Deed  of  Gift  whiph  passes 
any  property  to  the  Appellant,  Jeswunt  Sing;  and  that  depends  upon  these  words 
— "  I  have  adopted  Rana  Jeswunt  Sing  to  succeed  to  my  property  and  title  " :  and 
upon  this  subject  their  Lordships  have  been  referred  to  Macnaghten's  book  as  to 
what  is  the  meaning  of  a  Deed  of  Gift ;  in  which  it  is  stated,  "  It  is  requisite  that 
a  gift  should  be  accompanied  by  delivery  of  possession,  and  that  seisin  should  take 
effect  immediately,  or,  if  at  a  subsequent  period,  by  desire  of  the  donor."  (P.  50.) 
— "  A  gift  cannot  be  implied,  it  must  be  express  and  unequivocal,  and  the  intention 
of  the  donor  must  be  demonstrated  by  his  entire  relinquishment  of  the  thing  given, 
and  the  gift  is  null  and  void  where  he  continues  to  exercise  any  act  of  ownership 
over  it."     (P.  51.) 

Now,  in  the  first  place,  their  Lordships  feel  great  difiiculty  in  saying  that  any 
gift  absolutely  was  here  intended :  the  words  are,  "  I  have  adopted  Rana  Jeswunt 
Sing  to  succeed  to  my  property."  When  is  he  to  [258]  succeed?  After  his  death. 
WTiere  is  the  relinquishment  or  any  giving  up  of  the  property?     There  is  none. 
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If  these  words  were  intended  to  pass  the  property,  there  is  a  complete  absence  of  any 
relinquishment  by  the  donor,  or  of  seisin  by  the  donee,  and,  therefore,  it  appears 
to  their  Lordships  that  this  instrument  is  not  to  be  treated  as  a  Deed  of  Gift. 

Then  arises  the  question,  Is  it  a  Will?  We  have  again  the  same  absence  of  his 
intention  to  give,  in  words.  He  says  he  hag  no  son,  and  he  adopts  somebody  who 
may  succeed.  His  son  may  succeed — any  other  person  may  succeed — if  it  is  in  the 
nature  of  a  testamentary  gift. 

This  case  seems  to  be  in  the  very  terms  of  it  almost  similar  to  a  case  cited  from 
page  124  of  Macnaghten's  book,  where  the  question  was  as  to  the  effect  of  a  docu- 
ment executed  by  a  party  declaring  his  nephew  to  be  his  representative  in  pro- 
prietary right.  The  answer  declares  "  the  document  to  be  of  no  validity,  and 
cannot  be  available  to  confer  any  right  of  succession  on  the  nephew,  because  it 
purports  to  constitute  him  the  representative  in  proprietary  right  of  the  framer 
of  it ;  in  other  words,  it  declares  him  in  general  terms  to  have  the  right  to  the  entire 
property  belonging  to  the  framer  of  the  document  after  the  death  of  the  latter," 
which  is  the  only  construction  to  be  given  to  the  words  used  here — "  I  have  adopted 
Jeswunt  Sing  to  succeed  to  my  property."  It  then  goes  on  to  say,  "  Such  a  declara- 
tion does  not  fall  within  any  description  of  l^al  obligation,  and  has,  therefore,  no 
validity  as  to  the  creation  of  proprietary  right."  This,  therefore,  is  not  a  Deed  of 
Gift,  nor  a  testamentary  gift  to  take  effect  after  the  death  of  the  donor.  It  appears 
to  their  Lordships,  therefore,  that  this  docu-[259]-ment  has  no  effect  or  operation 
whatever  in  giving  any  right  of  property  to  Jeswunt  Sing. 

That  being  so,  Jeswunt  Sing  has  no  right  on  which  he  can  recover  anything ;  but 
with  a  view  to  what  is  ultimately  to  be  done  in  this  case,  it  is  necessary  to  consider 
the  matter  a  little  further. 

This  case  is  brought  forward  either  upon  the  allegation  that  the  Defendant  was 
a  supposititious  child,  palmed  upon  her  husband  by  Purtaba,  pretending  to  be  his 
mother,  for  the  purpose  of  obtaining  the  property,  or  else  upon  the  allegation  that 
the  child  of  Purtaba  was  an  illegitimate  child,  born  by  ilicit  intercourse  with  some 
other  person  than  the  husband  Raja  Ubby  Sing. 

Now,  with  respect  to  the  question  whether,  being  supposed  to  be  the  child  of 
Purtaba,  he  was  also  the  child  of  Ubby  Sing,  there  has  been  a  great  deal  of  evidence 
gone  into,  contradictory  in  some  parts  of  it,  but  which,  quite  independent  of  the 
conclusion  of  law,  preponderates  very  greatly  in  favour  of  his  being  the  child  of 
Ubby  Sing,  and  as  such  recognized  by  him.  Independently  of  that,  there  was  no 
denial  that  Purtaba  was  the  wife  of  Ubby  Sing,  and  there  is  no  evidence  which  can 
be  relied  upon  to  show  that  the  most  ordinary  presumption  ought  not  to  prevail  in 
this  case.  This  is  a  case  of  a  child  born  in  wedlock,  and  it  must,  therefore,  be 
deemed  to  be  the  child  of  the  husband. 

The  other  part  of  the  case,  which  supposes  that  this  child  is  not  the  child  of 
Purtaba,  does,  upon  examination  of  the  evidence  produced,  appear  to  us  to  be  a  gross 
attempt  at  fraud  and  imposition.  There  is  no  evidence  which  can  in  the  smallest 
degree  be  relied  upon,  to  support  such  a  statement.  The  declaration  of  the  husband 
in  the  instrument  produced  as  the  foundation  of  the  Appellant's  claim  negatives 
such  an  [260]  assumption,  for  he  there  speaks  of  him  as  "  her  son  Jet  Sing  by  illicit 
intercourse,"  and  though  that  declaration  may  not  be  a  true  declaration,  as  to  the 
allegation  of  illicit  intercourse,  it  is  conclusive  against  the  supposition  advanced 
by  the  Appellants,  of  the  child  being  supposititious ;  there  is  not  the  least  foundation 
laid  for  it,  and  nothing  which  can  lead  us  to  Suppose  why  he  should  be  induced  to 
put  forward  such  a  case,  evidently  false,  and  having  no  foundation  whatever. 

It  is  not  possible,  however,  to  dispose  of  this  case  without  making  one  observation 
at  least  upon  the  proceedings  which  have  taken  place.  In  the  Zilla  Court,  where 
evidence  was  brought  forward  to  a  very  great  extent,  it  appears  that  the  Judge  so 
far  forgot  that  it  was  necessary  to  have  the  evidence  brought  forward,  under  legal 
sanction,  and  in  public,  in  such  a  way  that  there  might  be  the  means  of  controvert injj 
it,  imported,  as  a  ground  of  his  decision,  something  which  came  within  his  own  know- 
ledge. It  is  to  be  regretted  that  any  such  circumstance  should  have  taken  place, 
and,  still  more,  it  is  to  be  regretted,  when  the  case  came  before  the  superior  Court, 
the  Sudder  Dewanny  Adawlut,  that  a  circumstance  of  that  kind  should  have  been 
alluded  to  as  one  which  ought  in  the  smallest  degree  to  have  any  effect  upon  the 
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Judgment  of  the  Court.  It  is  impossible  to  pass  that  by  without  making  an  observa- 
tion upon  it,  but  still  the  other  circumstances  of  the  case  are  so  clear,  that  their 
Lordships  see  no  reason  why  the  decision  which  has  been  come  to  should  in  any 
respect  be  altered.  That  circumstance,  if  at  all  looked  at,  might  have  been  worthy 
of  further  consideration  in  another  respect,  if  the  case  had  not  the  character  which 
it  must  be  supposed  to  have,  of  a  fraudulent  attempt  to  defeat  justice ;  and  consider- 
ing the  decisions  which  have  been  pronounced,  and  the  [261]  conduct  which  has  been 
pursued  by  the  Appellants,  their  Lordships  are  of  opinion  that  the  Appeal  ought  to 
be  dismissed  with  costs,  including  all  the  costs  below. 

[See  Ashrufood  Dowlah  Ahmed  Hossetn  Khan  Bahadoor  v.  Ilyder  ffossfin  Khan, 
1866,  11  Moo.  Ind.  App.  Ill,  112.] 


MAHA-RAJA  TEJ  C&UND  BA3Mi\5B.— Appellant ;  SRI  KANTH  GHOSE 

and  Oihev%,—Re$pondenti  *  [Feb.  8,  1844]. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

A  lease  for  seven  years  of  a  farmed  pergunna  in  Bengal,  was  granted  by  the 
Raja  of  Burdwan.  The  lease  was  not  executed  in  writing,  but  the  terms  of 
holding  were  defined  by  a  notice  sent  by  the  Raja  to  the  tenants  of  the 
premises.  The  lessee  died  before  the  termination  of  the  demised  term,  when 
the  lessor  evicted  the  lessee's  representatives  and  granted  a  fresh  lease  to 
another  at  an  increased  rent.  Held,  in  a  suit  brought  by  the  representatives 
of  the  lessee  to  recover  compensation  for  loss  of  profits,  that  the  act  of  dis- 
possession was  wrongful,  the  remainder  of  the  term  by  the  Hindoo  Law  sur- 
viving to  the  heirs  and  representatives  of  the  deceased  lessee,  and  damages 
to  be  paid  by  the  lessor,  calculated  upon  the  increased  rental,  awarded. 

The  question  in  this  case  was,  whether  the  representatives  of  a  deceased  lessee, 
under  a  demise  for  seven  years,  who  died  before  the  expiration  of  the  term,  had  any 
interest  in  the  unexpired  remainder  of  the  lease. 

The  Appellant  was  the  zemindar  of  Chukla  Burdwan,  in  the  district  of  Moor- 
shedabad,  which,  among  various  other  lands,  comprised  the  pergunna  of  Munohur- 
Shahi.  On  the  2nd  of  Bysack,  1210,  B.S.  (13th  of  April  1803),  he  granted  a  lease 
of  the  pergunna,  comprising  206  mouzas,  being  one  of  the  mahals  or  districts  of  his 
ze-[262]-mindary,  to  Ram  Nidhee  Ghose,  to  hold  as  ijara-dar  or  farmer  for  seven 
years,  at  one  annual  jumma  or  revenue  of  Rs.  1,09,937.  6a.  7p.,  and  thereupon  Ram 
Nidhee  Ghose,  the  lessee,  executed  a  security-bond  of  even  date,  the  conditions  of 
which,  besides  providing  for  the  due  payment  of  the  malguzary  in  case  of  the  death 
of  the  lessee  during  the  term  of  the  demise,  were  as  follows: — "That  after  the 
expiration  of  the  period  of  paying  the  kist  on  whatever  balance  there  may  be,  I  will, 
without  fail,  pay  interest  at  the  rate  of  one  rupee  per  cent,  per  mensem ;  and  in  case 
of  a  default  in  the  payment  of  the  malguzary,  t-he  Maha-raja  in  question  may,  at  his 
option,  dispose  of  the  whole  of  my  property  and  pay  himself ;  for  such  act  of  sale 
I  shall  have  no  remedy  at  law.  Notwithstanding  such  sale,  should  the  balances  be 
not  liquidated,  the  Maha-raja  may  depute  a  tahsildar  to  the  mahal,  and  exact 
payment  of  the  balance.  Should  a  balance  be  demandable  after  a  recourse  to  all 
these  measures,  he  may  form  another  settlement  of  the  mahal,  within  the  period  of 
farm,  and  whatever  loss  may  arise  upon  the  malguzary  from  this  measure  within 
the  period  for  which  the  farm  has  been  granted,  I  will  pay  by  instalments.  Should 
the  ijara-dar  referred  to,  die  or  absent  himself,  these  circumstances  will  not  be 
available  to  me  as  excuses  for  the  non-performances  of  these  engagements ;  nor  will 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Ijord  Camp- 
bell, the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
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I  urge  as  an  excuse,  that  the  ijara-dar  has  not  put  his  signature  to  the  statement  of 
balances.  I  will  liquidate  the  balances  without  making  any  excuse."  To  this  bond, 
one  Kishen  Eanth  was  security.  No  formal  lease  was  executed.  On  the  same  day 
the  Maha-raja  issued  the  following  ilam-nama,  or  notice:  "To  the  kurmacharies 
(accountants),  ryots,  paiks  (officers  of  revenue),  and  kotwals  (officers  of  police), 
[263]  of  the  pergunna  Munohur-Shahi,  and  the  other  mouzas  and  mahals.  The 
mafaal  in  question  has  been  given  in  farm  to  Ram  Nidhee  Ghose,  from  1210  to 
1216,  B.S.  (1803-4  to  1809-10  a.d.),  a  period  of  seven  years;  he  will  receive  petitions 
and  kabooliats,  and  take  possession,  and  transact  business  according  to  ride.  You 
will  attend  upon  him  and  cultivate  the  soil,  pay  the  rent,  render  papers,  and  not 
act  contrarily  in  any  way." 

By  virtue  of  these  instruments.  Ram  Nidhee  Ghose,  the  ijara-dar,  obtained 
possession  of  the  farmed  mahal,  and  for  a  period  of  four  years,  viz.  from  1210  to 
1213,  B.S.  (a.d.  1803-4  to  1806-7),  paid  malguzary  to  the  Maha-raja,  agreeably  to 
his  engagement. 

Raiu  Nidhee  Ghose  died  on  the  11th  of  June  1807,  leaving  the  Respondents^ 
Neel  Kanth  Ghose  and  Sri  Kanth  Ghose,  his  two  sons,  him  surviving.  Shortiiy  after 
the  death  of  Ram  Nidhee  Ghose,  the  Maha-raja,  notwithstanding  the  existing  lease, 
and  the  security-bond  of  Kishen  Kanth  already  referred  to,  and  that  the  heirs  of 
the  deceased  ijara-dar  were  ready  to  pay  the  malguzary  and  continue  the  lease, 
caused  the  pergunna  Munohur-Shahi  to  be  put  up  for  sale  by  public  auction,  and 
the  same  was  sold  to  Suroop  Chund  as  a  mofussil  putny  talook  (or  lease  in  perpetuity), 
for  the  sum  of  Rs.  70,000,  subject  to  the  payment  of  the  annual  jumma  of 
Rs.  1,23,937.  6a.  7p.,  being  an  increase  of  Rs.  14,000  upon  the  annual  jumma  paid 
by  the  late  Ram  Nidhee  Ghose. 

Mutual  contracts  or  kabooliats  were  entered  into,  both  by  the  Maha-raja  and 
Suroop  Chund,  for  the  payment  of  the  renewed  malguzary  kistf:  and  other  dues ; 
Suroop  Chund  in  his  kabooliat  covenanting  as  follows:  "I  will  maintain  all  pre- 
vious settled  moota-[264]-jery  mahals  for  the  period  of  the  farm,  and  receive  mal- 
guzary for  the  same,  and  will  take  possession  of  all  mahals  which  have  not  been 
settled  in  katkina  and  are  held  in  khas."  Suroop  Chund  took  forcible  possession 
of  the  mahals  in  question,  ejecting  Neel  Kanth  Ghose  and  Sri  Kanth  Ghose  out  of 
possession. 

Neel  Kanth  Ghose  and  Sri  Eanth  Ghose,  after  applying  to  and  requesting  the 
Maha-raja  and  Suroop  Chund  to  deliver  up  possession  of  the  mahals,  and  to  make 
restitution  for  the  injuries  done  to  them,  on  the  20th  of  August  1811  filed  their 
plaint  in  the  Provincial  Court  of  Moorshedabad  against  Suroop  Chund  Roy,  wherein, 
after  stating  the  several  circumstances  above  detailed,  and  that  in  consequence  of 
the  unjust  proceedings  on  the  part  of  Suroop  Chund  and  the  Maha-raja,  they  (the 
Plaintiffs),  had  not  the  means  of  paying  the  expenses  of  a  suit  for  the  whole  of  the 
profits  then  due  to  them,  and  had  therefore  brought  their  claim  for  Rs.  19,537,  being 
the  amount  of  the  profits  of  the  year  1214,  B.S.  (1807-8,  a.d.),  with  interest  thereon, 
up  to  the  time  of  filing  the  plaint,  at  the  rate  of  one  per  cent  per  mensem,  amounting 
to  Rs.  7814.  14a.,  making  in  the  aggregate  Rs.  27,351.  I4a. 

On  the  17th  of  April  1812,  Suroop  Chund  Roy  put  in  his  answer,  wherein  he 
admitted  the  several  circumstances  alleged  in  the  plaint,  but  submitted  that  the 
claim  of  the  Plaintiffs  for  the  profits  for  one  year  only  was  contrary  to  the  Regula- 
tions, and  insisted  that  the  Plaintiffs'  claim,  if  any,  was  against  the  Maha-raja, 
and  that  the  suit  ought  to  have  been  instituted  against  him;  the  Defendant  also 
insisted  on  his  title  and  possession  of  the  pergunna  in  question,  by  virtue  of  the 
lease  granted  to  him  by  the  Maha-raja.  To  this  answer  the  Plaintiffs  replied,  and 
the  Defendant  rejoined. 

[265]  The  Defendant  put  in  various  documents,  comprising,  among  others,  an 
ishtar-nama  or  notice  alleged  to  have  been  issued  by  the  Maha-raja,  summoning  the 
heirs  of  the  deceased  Nidhee  Ghose  to  appear  at  his  cutcherry,  and  give  security  for 
the  malguzary,  but  which  notice  was  not  proved. 

On  the  10th  of  May  1814,  the  Provincial  Court  of  Moorshedabad  dismissed  the 
suit  by  way  of  non-suit,  on  the  ground  that  the  Plaintiffs  had  divided  the  amount 
of  tlieir  claim,  by  suing  for  one  year's  profits  only  of  the  pergunna  in  question, 
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giving  them  at  the  same  time  libertj  to  sue  for  the  whole  amount  of  the  profits  of 
the  three  years. 

From  this  decision  the  Plaintiffs  appealed  to  the  Sudder  Dewanny  Adawlut  of 
Bengal,  and  on  the  16th  day  of  May  1819  that  Court  reversed  the  judgment  of 
non-suit,  and  remitted  the  suit  back  to  the  Provincial  Court,  with  liberty  for  the 
Plaintiffs  to  amend,  by  suing  for  the  profits  of  the  three  years,  and  by  supplemental 
plaint  to  make  the  Maha-raja  a  Defendant  to  the  suit. 

Pending  the  above  appeal  from  the  Provincial  Court,  and  before  the  decision  of 
the  Sudder  Adawlut,  Suroop  Chund  Roy  died,  leaving  Radha  Mohun  Roy  and  others, 
his  heirs,  surviving,  who  appeared  and  were  duly  admitted  to  prosecute  the  appeal. 

In  pursuance  of  the  notice  of  the  Sudder  Court  of  16th  May  1819,  the  suit  was 
restored  by  the  Provincial  Court,  and  placed  in  its  former  number  on  the  file  of 
that  Court,  and  on  the  6th  of  June  1819  Neel  Eanth  Ghose  and  Sri  Kanth  Ghoae 
filed  their  amended  and  supplemental  plaint  against  the  Maha-raja  and  the  repre- 
sentatives of  Suroop  Chund  Roy,  claiming,  in  addition  to  Rs.  27,351.  14a.,  the 
amount  Hued  for  by  the  original  [266]  plaint,  the  sum  of  Rs.  89,770.  2a.,  the  amount 
of  the  profits  of  the  pergunna  in  question,  for  the  years  1215-16,  B.S.  (a.d.  1809  and 
1810),  making  in  the  whole  the  sum  of  Rs.  117,131.  16a. 

To  this  amended  and  supplemental  plaint,  Radha  Mohun  Roy,  the  eldest  son  of 
the  late  Suroop  Chund  Roy,  put  in  an  answer  on  behalf  of  himself  and  the  other 
representatives  of  Suroop  Chund,  and  thereby,  after  alleging  that  the  Maha-raja 
had  full  right  and  title  to  lease  the  pergunna  in  question  by  reason  of  the  alleged 
default  in  the  Plaintiff's  non-appearance  after  notice  at  the  Maha-raja  cutcherry, 
insisted  that  the  Malia-raja,  as  the  proprietor  of  the  soil,  was  alone  liable,  and  that 
they,  the  Defendants,  ought  to  be  saved  harmless.  To  this  answer  the  Plaintiffs  filed 
their  replication. 

In  pursuance  of  the  prayer  of  the  amended  and  supplemental  plaint,  an  ittila- 
nama  or  summons  was  issued  and  served  on  the  Maha-raja,  but  he  refused  to  answer 
the  plaint,  declaring  that  the  responsibility  attached  to  the  Mofussil  dakhildars,  and 
that  he  had  nothing  to  do  with  it. 

On  the  part  of  the  Plaintiffs,  several  documents  were  produced,  proving  various 
transactions  in  respect  of  the  pergunna,  by  Suroop  Chund ;  the  Plaintiffs  also  pro- 
duced the  malguzary  receipts  of  their  father,  Ram  Nidhee  Ghose,  up  to  the  period 
of  his  decease,  and  examined  witnesses  to  prove  that  there  was  no  arrear  due  from 
them  to  the  Maha-raja  at  the  time  of  his  granting  the  lease  to  Suroop  Chund  Roy. 

On  the  11th  September,  1820,  the  Provincial  Court  pronounced  judgment  in  the 
cause,  and  gave  it  as  their  opinion  that,  upon  consideration,  the  Plaintiffs  appeared 
to  be  entitled  to  recover  the  amount  they  had  sued  for,  together  with  interest  on  the 
amount  of  [267]  profits  of  the  farmed  mahal,  from  1214  to  1216,  B.S.  (1807-8-9-10, 
A.p.),  from  the  Defendants,  heirs  of  Suroop  Chund  Roy,  deceased;  and  tliey  con- 
ceived that  the  Maha-raja  was  absolved  from,  and  clear  of,  the  claim  of  the  plaintiffs, 
and  accordingly  decreed  to  that  effect. 

The  Defendants,  the  representatives  of  Suroop  Chund  Roy,  appealed  from  the 
Decree  to  the  Sudder  Dewanny  Adawlut  of  Bengal.  Pending  the  appeal,  Neel 
Eanth  Ghose  died,  leaving  Muhendra  Narain  Ghose,  an  infant,  his  son  and  heir, 
him  surviving ;  and  on  the  7th  of  August,  1828,  Sri  Kanth  Ghose,  the  survivor  of 
the  original  Plaintiffs,  for  himself  and  on  behalf  of  the  infant  Muhendra  Narain 
Ghose,  put  in  his  joint  and  separate  answer  to  the  appeal. 

The  cause  came  on  for  hearing  on  the  10th  of  December,  1823,  before  Courtenay 
Smith,  Esq.,  the  Second  Judge  of  the  Sudder  Adawlut,  who  was  of  a  contrary 
opinion  to  that  of  the  Judge  of  the  Provincial  Court,  and  held  that  the  representatives 
of  Suroop  Chund  Roy  were  not  liable  to  compensate  the  heirs  of  the  late  ijara-dar 
for  the  remaining  term  of  their  lease;  he  was  also  of  opinion  that  the  Maha-raja  was 
not  in  fault,  and  that  the  Respondents  had  originally  no  right  of  action ;  and  he, 
therefore,  ordered  that  the  Decree  of  the  Moorshedabad  and  Provincial  Court  of 
Appeal  of  the  1 1th  of  September,  1820,  be  reversed,  and  that  the  costs  of  both  parties 
be  borne  by  the  Respondents ;  the  cause  was,  however,  ordered  to  be  brought  forward 
at  a  second  sitting :  accordingly,  it  was  afterwards  referred  to  John  Herbert  Haring^ 
ton,  Esq.,  who  concurred  generally  with  Mr.  Courtenay  Smith  in  his  opinion,  but 
conceived  that  it  was  cvpedient  to  issue  a  second  ittila-nama  to  the  Maha-raja, 
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requiring  him  to  answer  the  claim  of  the  Respondents  previous  to  pronouncing  a 
final  Decree. 

[268]  A  second  ittilarnama  was,  therefore,  issued  and  served  on  the  Maha-raja ; 
the  Maha-raja  appeared  to  this  second  ittila-nama,  and  submitted  his  answer  by  way 
of  a  plea,  wherein  he  contended  that  the  representatives  of  the  late  Suroop  Chund 
Roy  were,  by  the  proviso  contained  in  the  kabooliat  executed  by  Suroop  Chund  Roy, 
liable  to  the  Plaintiffs  for  the  rranaining  period  of  the  original  lease,  and  that  no 
responsibility  in  respect  thereof  attached  to  him,  the  Maha-raja.  On  the  16th  of 
March,  1824,  the  Maha-raja  filed  a  supplemental  reply,  insisting  on  the  same  grounds 
as  were  contained  in  his  plea. 

The  api>eal  cause  was  again  brought  before  John  Herbert  Haringfton,  Esq.,  on  the 
8th  of  March,  1824,  who  was  of  opinion  that  the  Maha-raja  was  the  party  liable  to 
make  good  the  claims  of  the  Respondent ;  but  as  in  this  opinion  he  differed  f  rMn  the 
opinion  of  Courtenay  Smith,  Esq.,  the  Second  Judge,  he  ordered  the  suit  to  be  brought 
forward  at  the  sitting  of  another  Judge. 

The  proceedings  were  accordingly  transferred  to  John  Ahmutty,  Esq.,  another  of 
the  Judges  of  the  Sudder  Court,  who  agreed  with  Mr.  Harington,  that  it  was 
necessary  to  demand  a  plea  from  the  Maha-raja,  and  having  great  doubts  whether 
the  ishtar-nama  (or  notice)  calling  the  heirs  of  Ram  Nidhee  Ghose  to  appear  had  ever 
been  issued  as  alleged,  required  evidence  of  that  fact ;  various  witnesses  were  accord- 
ingly produced  by  the  Maha-raja,  to  prove  the  manner  in  which  the  notices  were 
given,  but  the  Sudder  Court  declared  their  testimony  to  be  unsatisfactory,  and 
rejected  their  evidence. 

The  cause  was  finally  heard  on  the  29th  of  September,  1825,  before  Cuthbert 
Thornhill  Sealy,  Esq.,  who  stated  his  concurrence  in  the  opinion  given  by  the  [269] 
Acting  Judge,  and  pronounced  the  ultimate  Decree  of  the  Sudder  Court,  whereby 
it  was  ordered  "  that  the  Decree  of  the  Provincial  Court  for  the  division  of  Moor- 
shedabad,  dated  the  11th  of  September,  1820,  a.d.,  be  reversed ;  that  the  claim  made 
against  the  heirs  of  Suroop  Chund  Roy,  deceased,  together  with  the  order  for  the 
liquidation  of  the  costs  of  suit  connected  with  the  Plaintiff's  claim,  incurred  both 
in  the  Provincial  Court  and  in  this  Court,  be  dismissed ;  and  that  the  costs  of  both 
Courts  be  made  payable  by  the  Respondents,  and  that  the  sum  of  Rs.  42,000,  the 
amount  principal  on  account  of  the  enhanced  jumma  of  Rs.  14,000,  assented  to  by 
the  putny-dar,  from  1214  to  1216,  B.S.,  the  remaining  period  of  the  farm  of  Ram 
Nidhee  Ghose,  deceased,  together  with  the  same  sum,  viz.  Rs.  42,000  more,  on  account 
of  the  interest  up  to  the  9th  of  June,  1819,  a.d.,  the  date  on  which  the  supplementary 
plaint  was  filed  against  the  Maha-raja,  agreeable  to  the  permission  of  this  Court, 
as  also  interest  at  the  rate  of  one  per  cent,  per  mensem,  on  the  sum  of  Rs.  24,000, 
the  amount  principal  referred  to,  from  the  9th  of  June,  up  to  the  period  of  payment 
of  the  principal  sum,  together  with  costs." 

The  Maha-rajft  having  prayed  for  a  review  of  the  Judgment  by  the  Sudder  Court, 
which  was  refused,  brought  the  present  Appeal. 

The  Appellant  submitted  that  the  Decree  was  erroneous  for  the  following 
reasons : — 

I. — Because  the  pergunna  was  granted  to  Ram  Nidhee  Ghose  in  consideration  of 
personal  confidence  in  him,  and  the  instrument  of  notification  contained  no  words 
importing  that  his  interest  therein  was  to  descend  to  his  heirs  or  representatives; 
and  the  same,  according  to  the  Hindoo  Law,  did  not,  in  fact,  descend  to  them. 

[270]  II. — Because  if  the  heirs  of  Ram  Nidhee  Ghose  had  any  interest  in  the 
pergunna,  it  was  necessary,  according  to  the  Hindoo  Law,  in  order  to  preserve  such 
interest,  that  they  should  have  applied  for  a  renewal  of  the  putta,  and  thereby  have 
undertaken  the  discharge  of  the  jumma,  and  other  engagements  relating  to  the 
pergunna,  which  they  failed  to  do. 

in. — Because  the  Appellant  did  not,  by  means  of  the  lease  to  Ram  Nidhee  Ghose, 
or  by  any  other  instrument,  preclude  himself  from  alienating,  either  wholly  or 
partially,  his  z^nindary  rights,  subject  to  all  existing  contracts  ;  and  because,  having 
such  power,  the  Appellant  did  subsequently  grant  a  perpetual  lease  of  the  pergunna 
to  Suroop  Chund  Roy,  subject  to  all  such  existing  contracts,  among  others,  to  the 
interests  (if  any)  of  the  heirs  of  Ram  Nidhee  Ghose. 

IV. — Because  the  Appellant  did  not,  and  did  not  assume  to,  grant  to  Suroop 
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Chund  Roy  any  interest  in  the  perguuna  which  he  was  not  lawfully  empowered  to 
grant ;  and  because  the  Appellant  cannot  be  made  responsible  for  any  acts  which  may 
have  been  committed  by  his  alienee,  in  violation  of  the  legal  rights  of  proprietors 
.haying  partial  interests,  such  acts  not  having  been  sanctioned  or  concurred  in  by  the 
Appellant. 

y. — Because  Suroop  Chund  Roy  (if  any  one),  and  not  the  Maha-raja,  was  liable 
to  the  Respondents. 

VI. — Because  the  Appellant  and  the  heirs  of  Suroop  Chund  Roy  being  co-De- 
fendants, the  Appellant  had  no  opportunity  of  contesting  with  the  heirs  of  Suroop 
Chund  the  liability  of  the  Appellant  to  indemnify  Suroop  Chund  against  the  con- 
sequence of  the  Respondents'  proceedings. 

The  Respondents,  Sri  Eanth  Ghose  and  Muhendra  [271]  Narain  Ghose,  in  support 
of  the  Decree,  relied  upon  the  following  reasons: — 

I. — Because  the  act  of  dispossessing  the  heirs  of  the  deceased  ijara-dar,  before  the 
expiration  of  the  term  of  the  lease  granted  to  the  late  Ram  Nidhee  Ghose  by  the 
Maha-raja,  was  of  itself  arbitrary  and  unjust,  and  contrary  to  law. 

II. — Because  the  heirs  of  Ram  Nidhee  Ghose  were  entitled  by  hereditary  succes- 
sion, to  continue  in  possession  of  the  pergunna  and  mahals  in  question,  for  the 
remaining  term  of  the  lease,  there  being  no  malguzary  arrears  due,  or  any  default 
made  in  the  payment  of  the  rent  or  kists  required  by  law. 

III. — Because  the  heirs  of  Ram  Nidhee  Ghose  were  entitled  to  full  compensation, 
for  the  loss  of  profits,  derived  from  the  farmed  mahials,  for  the  three  years  during 
which  they  were  so  illegally  kept  out  of  possession,  and  the  Maha-raja,  as  the  owner 
of  the  mahals,  and  the  original  ejector,  rightly  declared  liable  for  the  amount  of  such 
profits,  and  the  interest  as  claimed  by  these  Respondents. 

The  other  Respondents,  the  representatives  of  Suroop  Chund  Roy,  also  supported 
the  Decree  for  the  following  reason:  — 

Because,  under  the  circumstances,  the  Maha-raja  was  bound  to  indemnify 
Suroop  Chund  Roy  and  his  heirs,  against  the  claim  made  by  Sri  Eanth  Ghose,  in 
respect  of  the  pergunna  in  question,  and  the  demand  being  established,  the  Maha-raja 
was  the  proper  party  liable  to  satisfy  that  demand,  according  to  the  tenor  of  the 
Decree  appealed  from. 

Mr.  Charles  BuUer,  Mr.  Jackson,  and  Mr.  Forsjrth,  for  the  Appellant.  [272]  Mr. 
Wigram,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent,  Sri  Eanth  Ghose; 
and  Mr.  Burge,  Q.C.,  and  Mr.  E.  J.  Lloyd,  for  the  Respondents,  the  representatives 
of  Suroop  Chund  Roy. 

The  Right  Hon.  Dr.  Lushington  (May  13,  1844). — ^This  is  an  Appeal  from  the 
Sudder  Dewanny  Adawlut  at  Bengal,  «uid  the  subject  of  the  suit  is  a  lease  of  the 
pergunna  Monohur-Shahi.  It  does  not  appear  that  any  lease  was  executed  in 
writing,  but  the  Appellant,  the  Zemindar,  states  the  agreement  in  the  following 
terms,  addressing  it  to  the  native  servants,  that  "  The  mahal  in  question  has  been 
given  in  farm  to  Ram  Nidhee  Ghose,  from  1210  to  1216,  B.S.,  a  period  of  seven  years : 
lie  will  receive  petitions  and  kabooliats,  and  take  possession  and  transact  business 
according  to  rule.  You  will  attend  upon  him,  and  cultivate  the  soil,  pay  rent, 
render  papers,  and  not  act  contrarily  in  any  way." 

This  is  done  in  a  notification  bearing  date  the  13th  of  April,  1803,  addressed  to 
all  the  native  officers  of  the  pergunna.  Such  an  acknowledgment,  coming  from  the 
Appellant,  is,  as  against  him,  conclusive  evidence  of  the  terms  of  the  agreement. 

The  original  lessee  continued  in  possession  for  four  years  and  two  months,  and 
died  on  the  1 1th  of  June,  1807. 

There  is  no  dispute  as  to  these  facts,  and  the  only  question  arising  is  one  of  law, 
whether,  by  the  terms  of  the  grant  and  the  Hindoo  Law,  the  lease  terminated  with  the 
death  of  the  original  grantee,  or  survived  [273]  during  the  remainder  of  the  term, 
to  his  heirs  and  representatives. 

With  respect  to  the  construction  of  the  grant,  it  is  contended  on  behalf  of  the 
Appellant,  that  it  contains  no  words  which  would  necessarily  import  a  continuance 
of  the  interest  after  the  death  of  the  grantee,  and  this  may  possibly  be  true.  But 
on  the  other  hand,  the  lease  is  for  the  fixed  term  of  seven  years,  and  there  are  no 
expressions  which  point  to  any  earlier  determination  of  the  interest.     The  prima 
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facie  meaning  then  is  a  continuance  for  seven  years,  and  had  there  been  any  intention 
on  the  part  of  the  grantor  to  have  affixed  any  limitation,  he  ought  to  have  done  so  by 
the  insertion  of  qualifying  words.  Had  such  been  the  intention  of  the  parties, 
nothing  could  have  been  easier  than  to  have  added,  "  Provided  the  grantee  so  long 
live."  And  if  the  party  having  the  full  power  to  engraft  the  qualification,  omits 
to  do  so,  the  general  principles  of  law  would  be  opposed  to  any  implied  presumption. 

These  are  the  general  principles  of  construction,  which  their  Lordships  would 
be  inclined  to  apply  to  the  grant,  but  as  this  is  a  transaction  to  be  governed  by  the 
Hindoo  Law,  a  contrary  interpretation  may  prevail,  if  it  be  shown  that  the  prima 
facie  construction  is  contrary  to  the  Hindoo  Law,  or  the  established  custom  of  con- 
struing such  contracts  in  BengaL 

The  oniK  of  proving  the  law  must  necessarily  lie  upon  the  Appellant,  who  seeks 
to  show  that  the  contract  should  be  governed,  not  by  general,  but  by  particular  rules. 

The  question  then  is  narrowed  to  this  point: — ^Has  the  Appellant  proved  the  law 
governing  Hindoo  transactions,  to  be  such  as  he  avers  it  is,  by  authority  from  any 
books  of  Hindoo  Law,  or  by  decided  cases,  or  has  [274]  he  shown  that  a  construction 
adverse  to  his  interests  would  be  at  variance  with  the  established  customs  under  which 
such  property  in  that  country  has  been  always  held  and  enjoyed? 

As  to  the  first  head  of  proof,  it  may  be  very  quickly  disposed  of ;  neither  here  nor 
in  the  Courts  below,  has  any  authority  been  cited,  from  the  text  books  of  Hindoo 
Law,  opposed  to  the  decision  of  the  Sudder  Dewanny  Adawlut. 

Secondly.  With  regard  to  decisions  in  the  Courts  below,  one  case  was  cited, 
Zoolfikar  Ali  v.  Aihar  Hossein.  This  case  occurred  in  the  Provincial  Court  of 
Moorshedabad  in  1811,  and  was  decided  by  Mr.  Roche.  It  does  not,  however,  appear 
to  have  been  considered  as  any  authority  upon  the  question  of  law  by  any  one  of  the 
six  Judges,  under  whose  cognizance  this  case  from  time  to  time  has  come.  It  is  not 
adverted  to  by  any  one  of  them,  and  when  the  case  itself  is  examined,  it  is  doubtful 
whether  it  has  any  bearing  on  the  main  question.  It  is  not  clear  that  the  grant  in 
that  case  was  for  a  term  of  years,  and  the  suit  was  by  the  person  who  had  become  the 
security,  and  who  did  not  appear  to  be  the  heir  of  the  farmer  or  original  lessee. 
There  is  no  decided  case  adverse  to  the  claim  of  the  Respondent. 

Then,  with  respect  to  the  third  ground,  viz.,  the  averment  that  the  continuance 
of  a  lease  granted  for  a  term  of  years,  for  the  remainder  of  that  term,  to  the  heirs 
of  the  deceased  tenant,  is  at  variance  with  the  established  customs  under  which  such 
property  in  that  country  is  held,  and  might  be  very  detrimental  to  the  system.  This 
argument  wholly  fails.  It  is  not  averred  nor  proved,  that  the  subsistence  of  the 
lease  for  its  full  term,  although  the  original  lessee  should  die  during  [276]  the 
currency,  is  an  unusual  occurrence  in  Bengal.  Nor  is  it  said  that  the  maintenance 
of  such  lease  would  be  productive  of  injury  to  the  community.  Not  one  of  the 
Judges  have  supported  such  an  opinion,  and  if  there  had  been  any  sound  ground 
for  such  an  opinion,  their  local  experience  could  not  have  failed  to  suggest  it.  Mr. 
Courtenay  Smith,  who  was  of  opinion  that  the  Respondents  were  not  entitled  to 
recover  at  all,  founds  his  judgment,  not  on  the  general  law,  nor  upon  the  supposition 
that  mischief  must  always  arise  from  the  upholding  a  lease  after  the  death  of  the 
lessee,  for  the  remainder  of  the  term,  but  upon  circumstances  which  he  conceives 
may  belong  to  this  transaction,  as  the  want  of  a  specific  condition  for  the  continu- 
ance of  the  term,  after  the  death  of  the  lessee,  the  youth  of  the  heir,  and  the  poverty 
or  supposed  insufficiency  of  the  security.  I  may  observe  that  none  of  these  latter 
grounds  were  attempted  to  be  insisted  upon  at  the  Bar. 

It  is  not  necessary  to  prosecute  this  inquiry  further :  their  Lordships  are  well 
satisfied  that  the  Judgment  of  the  Sudder  Dewanny  Adawlut,  maintaining  this 
lease  according  to  the  prima  faci*  meaning  of  the  contract,  is  not  contrary  to  the 
law  or  practice  of  Bengal,  and  so  far  from  being  detrimental  to  the  just  rights  of 
property,  or  due  cultivation  of  the  soil,  a  holding  which  enables  the  lessee  to  expend 
his  capital  in  the  improvement  of  his  farm,  without  the  prospect  of  the  due  reward 
being  lost  to  his  heirs,  in  case  of  his  own  death  before  the  expiration  of  the  term, 
cannot  be  otherwise  than  beneficial. 

The  Respondents  are  the  heirs  of  such  a  tenant,  and  as  they  have  been  deprived 
of  the  beneficial  enjoyment  of  the  farm  for  nearly  three  years,  their  Lord-[276]-ship8 
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concur  with  the  Court  below,  in  thinking  that  thej  are  entitled  to  be  indemnified, 
for  the  loss  accruing  from  the  wrong  done  to  them. 

But  a  question  remains,  as  to  who  is  liable  to  make  good  this  loss.  The  Appellant, 
the  Zemindar  of  Burdwan,  the  original  proprietor  and  lessor,  or  the  representatives 
of  Suroop  Chund  Roy,  who  form  another  set  of  Respondents  in  this  case ;  Chund  Rot 
having,  on  the  death  of  the  grantee  of  this  lease,  taken  a  putny  talook  of  the  whole 
estate  of  which  this  farm  formed  a  part. 

In  the  Provincial  Court,  and  in  the  Sudder  Adawlut,  there  has  been  much  litiga- 
ti<Hi  on  this  point,  and  much  evidence  taken,  but  it  does  not  seem  to  their  Lordships 
necessary  to  set  forth  the  details  of  those  proceedings.  By  the  final  judgment  of  the 
Sudder  Adawlut,  the  Zemindar  of  Burdwan,  the  Appellant,  has  been  decreed  to  pay 
the  damage  which  has  accrued.  He  is  the  original  and  moving  cause  of  all  the  loss 
which  has  befallen  the  Respondents.  Without  due  regard  to  the  contract  he  had 
entered  into,  and  whilst  that  contract  was  still  subsisting,  he  demises  to  Chund  Roy 
the  whole  estate,  including  this  farm,  for  an  increased  rental.  The  Maha-raja 
indeed  contends  that  in  the  kabooliat  to  Suroop  Chund  he  had  stipulat«d  for  the 
observance  of  existing  leases,  but  Mr.  Harington  disposes  of  this  argument  by  showing 
that  this  stipulation  could  not  reasonably  be  extended  to  cover  this  grant;  for,  if 
the  old  lease  were  to  continue,  there  would  be  no  source  from  which  the  new  lessee 
could  fulfil  his  engagement ;  as  to  a  prohibiting  clause,  with*  regard  to  this  lease 
it  is  utterly  at  variance  with  the  main  case  of  the  Maha-raja,  namely,  that  the  lease 
had  expired  by  the  death  of  the  lessee. 

[277]  The  Maha-raja  has,  therefore,  by  his  own  acts,  and  through  the  medium  of 
others  whcHn  he  has  empowered  to  act,  violated  his  own  engagements,  and  thereby 
occasioned  great  loss  to  the  Respondents.  For  this  loss  their  Lordships  are  of  opinion 
that  the  Sudder  Adawlut  have  justly  made  him  responsible.  The  amount  of  the 
damages  given  appears  to  have  been  fairly  fixed,  according  to  the  increased  rent, 
which  the  new  lessee  undertook  to  pay ;  the  Court  below  gave  for  the  three  years  the 
Respondents  were  dispossessed,  42,000  rupees,  being  the  amount  the  new  tenant 
undertook  to  pay — certainly  not  an  exorbitant  estimate  of  the  real  loss.  Their 
Lordships  are,  therefore,  of  opinion  that  the  Decree  of  the  Sudder  Dewanny  Adawlut 
must  be  affirmed,  and  with  costs. 

[See  Gohind  Lai  Roy  v.  Hemendra  Narain  Roy  Chowdhry,  1889, 1.L.R.  17  Cale.  686  ; 
Wheeler's  Privy  Council  Jmw,  1893,  p.  65i.] 


[278]  SRIMUT  MOOTTOO  VIJAYA  RAGHANADHA  GOWERY  VALLABHA 
PERIA  WOODIA  TAVER,— Jppe77rt»«;  RANY  ANGA  MOOTTOO  ^k1- 
CHIAR,—Respondmt  *  [June  13,  14,  and  18, 1844]. 

On  Appeal  from,  the  Sudder  Dewanny  Court  at  Madras. 

In  a  suit  for  possession  of  a  zemindary,  the  Plaintiff's  title  depended  upon  the 
fact  of  a  division  having  taken  place  between  the  family.  No  averment  of 
such  division  was  made  in  the  plaint,  nor  did  the  Courts  in  India,  as  required 
by  the  Madras  Regulation  XV.  of  1816,  sec.  10,  make  it  a  point  to  be  estab- 
lished, though  some  evidence  was  given  of  the  fact.  Held,  on  appeal,  that 
there  had  been  a  miscarriage,  the  conditions  of  the  Regulation  being  impera- 
tive, and  the  Decree  of  the  Sudder  Dewanny  Adawlut  reversed  [3  Moo.  Ind. 
App.  293-4]. 

But,  as  the  parties  had  acted  under  a  misapprehension  of  the  Regulation,  leave 
was  given  to  institute  a  fresh  suit  within  three  years  [3  Moo.  Ind.  App.  294]. 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  President,  the  Vice- 
Chancellor  Wigram,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pem- 
berton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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The  suit  out  of  which  the  present  Appeal  arose,  was  originally  instituted  in  the 
Provincial  Court  for  the  Southern  Division  of  Madras,  by  the  Respondent  Rany 
Anga  Moottoo  Natchiar,  the  fifth  wife  and  eldest  surviving  widow  of  the  late  Moottoo 
Vijaya  Kaghanadha  Gowery  Vallabha  Perria  Woodia  Taver,  Zemindar  of  Shiva- 
gunga,  deceased,  against  Moottoo  Vijaya  Raghanadha  Bodha  Gooroo  Swamy  Perria 
Woodia  Taver  (since  also  deceased,  and  now  represented  by  the  Appellant),  the  son 
of  Moottoo  Vadooganadha  Taver,  and  the  great  nephew  of  the  deceased  Zemindar, 
Moottoo  Vijaya  Raghanadha  Growery  Vallabha  Perria  Woodia  Taver,  for  the 
recovery  of  the  zemindary  of  Shivagunga,  [279]  claimed  by  her  as  the  sole  and  legal 
heiress  (being  the  senior  surviving  widow  of  (Jowery  Vallabha  Woodia  Taver),  in 
default  of  male  issue  of  the  late  Zemindar,  according  to  the  customs  of  his  caste, 
and  the  Hindoo  law  of  inheritance. 

The  plaint  represented  her  claim  to  be,  that  Moottoo  Vadooganadha,  the 
Zemindar,  was  upon  his  death  succeeded  by  his  widow,  and  that  his  widow  adopted 
the  late  Zemindar,  Gowery  Vallabha  Woodia  Taver ;  that  Gowery  Vallabha  Woodia 
Taver  was  placed  in  possession  of  the  zemindary  at  the  death  of  his  adopted  mother ; 
that  he  was  ousted  of  that  possession  by  Murdoo  Sarvacar,  and  re-instated  by  the 
(Government,  and  then  invested  with  a  permanent  potta ;  that  an  alleged  Will  of 
Gowery  Vallabha  Woodia  Taver,  which  was  set  up  by  the  Defendant,  and  under 
which  he  had  procured  himself  to  be  put  in  possession  of  the  zemindary  by  the 
Collector,  was  a  forgery ;  and  that  she,  the  Respondent,  had,  in  an  arzi,  addressed  to 
the  Collector  on  the  third  day  after  her  husband's  death,  protested  against  the 
validity  of  the  Will,  and  had  insisted  upon  her  own  title  to  the  zemindary ;  that  in 
answer  to  certain  takeeds,  forwarded  to  her  by  the  Collector,  demanding  to  know 
whether  she  was  willing  to  admit  the  Will,  she  directed  her  son-in-law  to  write  to  the 
Collector,  and  repeat  the  allegation  that  the  Will  was  fabricated,  and  that  she  was 
herself  the  legal  heiress ;  and  that  she  was  informed  by  her  aon-in-law  that  he  had 
accordingly  addressed  the  Collector  to  that  effect,  and  that  upon  the  possession  being 
committed  to  Moottoo  Vadooga  Taver,  she  had  sent  her  father  to  the  Collector  for 
the  purpose  of  making  the  same  representation. 

The  answer  of  Bodha  Gooroo  Swamy  Woodia  Taver,  [280]  denied  that  the  title 
of  Gowery  Vallabha  was  derived  by  adoption;  and  stated  that  Woya  Taver  and 
Gowery  Vallabha  Woodia  Taver  were  co-heirs  of  the  zemindary, which  was  indivisible, 
and  he  insisted  upon  his  own  right,  in  effect,  on  the  ground — first,  that  the  original 
right  was  in  Woya  Taver,  and  was  not  prejudiced  by  the  potta  issued  to  Gowery 
Vallabha  Woodia  Taver ;  secondly,  that  he  was  the  eldest  male  heir  of  the  deceased 
Zemindar ;  thirdly,  that  the  effect  of  the  Will,  in  the  contingency  which  had 
happened,  was  to  vest  the  title  in  him;  and,  fourthly,  that  the  acquiescence  and 
acknowledgment  of  the  Respondent,  as  shown  by  her  arzi  to  the  Collector,  and  her 
acceptance  of  a  provision  from  Moottoo  Vadooga  Taver  out  of  the  zemindary,  had 
precluded  her  from  disputing  the  dispositions  which  the  Will  had  made. 

Tlie  reply  of  the  Respondent  denied  the  authority  of  the  Will,  and  of  the  other 
documents  which  had  Ijeen  adverted  to  in  the  answer  of  the  Defendant;  and  the 
Respondent  insisted  that  the  zemindary  was  not  hereditary,  but  was  separately 
acquired  by  Gowery  Vallabha  Woodia  Taver,  and  that  as  such  separate  acquisition 
it  belonged  to  his  widow,  in  preference  to  the  male  descendants  of  his  brother. 

In  the  above  proceedings,  no  issue  was  raised  as  to  a  division  of  the  common 
property  of  the  brothers,  having  taken  place. 

On  the  5th  of  December,  1834,  the  Provincial  Court  pronounced  a  Decree,  dis- 
missing the  Respondent's  plaint  with  costs.  Against  this  Decree  the  Respondent 
iippealed  to  the  Sudder  Dewanny  Adawlut,  insisting  on  the  same  case  as  before,  but 
without  raising  any  issue  as  to  a  division  of  property  between  the  brothers. 

[281]  On  the  17th  of  April,  1837,  the  Sudder  Adawlut  proceeded  to  pronounce 
the  following  Decree:  — 

"  In  proceeding  to  determine  upon  this  claim  to  succeed  to  the  zemindary  of 
Shivagunga,  as  between  the  Appellant  (the  present  Respondent),  Anga  Moottoo 
Natchiar,  the  surviving  widow  of  the  late  Zemindar,  Mootoo  Vijaya  Raghanadha 
Gowery  Vallabha  Perria  Woodia  Taver,  and  the  Respondent  (the  now  Appellant), 
Bodha  Gooroo  Swamy  Taver,  who  has  succeeded,  in  the  possession  of  that  zemindary. 
his  father,  who  was  the  son  of  the  elder  brother  of  the  said  deceased  Zemindar,  the 
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Court  deem  it  proper  to  notice  decisiona  of  this  Court,  of  which  the  effect  appears  to 
them  to  be  that  the  grantee  of  the  sunud-i-milkeat-i-istimrar  (deed  of  permanent 
Lordship)  must  be  held  to  hold  the  zemindary,  under  that  grant,  as  self-acquired 
property.  There  is  indeed  in  the  present  case  especial  ground,  as  observed  in  the 
question  put  by  the  Provincial  Court  to  the  pundits,  for  so  regarding  the  tenure  of 
the  above-named  Zemindar,  and  that  ground  is  mentioned  in  the  Proclamation 
of  this  Government,  bearing  date  the  6th  of  July,  1801,  which  is  an  exhibit  on 
record. 

"  It  is  plainly  deducible  from  Regulation  XXV.  of  1802,  that  previously  to  the 
fixing  of  the  permanent  assessment,  succession  to  zemindary  tenures  was  not  governed 
exclusively  by  the  laws  of  inheritance,  but  that  the  ruling  power  created,  tolerated, 
abolished,  or  disposed  of  these  tenures,  as  might  be  considered  most  expedient  for 
the  purpose  of  realizing  the  public  revenue  from  the  lands.  It  is  clear,  therefore, 
that  in  rejecting  the  claims  of  the  original  Plaintiff,  whatever  might  be  the  specific 
grounds  of  such  rejection,  and  in  granting  the  zemindary  to  the  original  Defendant, 
the  [282]  British  Government  exercised  a  right  which,  according  to  the  declared 
usages  of  the  country,  was  vested  in  the  ruling  power. 

"  Other  decisions  on  claims  to  zemindaries  have  gone  to  affirm  the  decision  that 
the  grant  of  the  sunud-i-milkeat-i-istimrar  was  in  each  instance  an  act  of  the  mere 
will  and  pleasure  of  the  Government,  irrespective  of  the  rules  of  hereditary  succes- 
sion, and  the  Court  contemplating  therefore  the  property  conferred  by  that  sunud 
as  the  self-acquired  property  of  the  original  grantee,  put  the  following  questions  to 
the  pundits  of  the  Court  with  reference  to  the  claim  under  consideration.  Ques- 
tion : — 

"  1.  A.  and  B.  were  brothers,  of  whom  the  younger,  B.,  acquired,  without  the  aid 
of  any  paternal  property,  a  distinct  and  separate  estate,  in  which  A.  was  not  entitled 
to,  and  did  not  participate.  A.  died,  leaving  a  son,  and  afterwards  B.  died,  leaving 
a  widow  and  daughters,  but  no  son,  son's  son,  or  son's  grandson.  Upon  B.'s  death, 
under  the  foregoing  circumstances,  is  his  widow  entitled  to  succeed  to  his  said  estate, 
or  is  the  son  of  A.  entitled  to  succeed  thereto,  in  preference  to  B.'s  widow  1 

"  (The  authorities  for  the  answer  to  the  above  question  to  be  stated  at  large.) 

"  Answer.  If  A.  and  B.,  the  Brothers,  had  not  divided  their  conmion  property, 
acquired  by  their  father,  or  paternal  grandfather,  or  others,  the  son  of  A.,  the  elder 
brother  of  B.,  is  entitled  upon  B.'s  death  to  succeed  to  the  estate  mentioned  in  the 
question,  which  was  acquired  by  B.  himself. 

"  2.  If  A.  and  B.,  the  brothers,  had  divided  their  common  property  acquired  by 
their  father,  or  paternal  grandfather,  or  others,  the  widow  of  B.  is  entitled  to  [283] 
succeed  to  his  self-acquireid  estate  mentioned  in  the  question. 

"  Authorities  are, — The  text  of  Vrihaspati,  and  the  commentary  thereof,  on  the 
subject  of  the  right  of  succession  to  the  estate  of  one  who  leaves  no  male  issue,  in 
the  law-books  called  Smriti  Chandriki  Madhaviyam,  etc.,  Dharma  Sastras.  It  must 
be  understood  that  the  widow  has  this  right  in  case  of  her  husband  being  separated 
from  his  co-heirs.  Accordingly,  Vrihaspati  declares  the  several  kinds  of  property 
received  in  mortgage,  etc.  the  (jaya)  wife  shall  take,  with  the  exception  of  real 
property,  in  cases  of  divided  family.  The  meaning  of  this  text  is  explained  by 
the  author  of  Smriti  Chandrika  as  follows :  (The  widow)  shall  in  cases  of  divided 
family  take  the  whole  estate,  real  and  personal,  received  in  mortgage,  etc.,  belonging 
to  her  husband.  By  the  term  '  divided  family,'  it  follows,  that  in  the  case  of  un- 
divided family,  the  wealth  of  a  person  who  died  leaving  no  male  offspring,  shall 
devolve  solely  upon  his  father,  brothers,  etc.,  who  lived  together. — The  term  (jaya) 
means  the  wedded  wife ;  the  passage,  '  with  the  exception  of  real  property,'  regards 
the  widow  who  has  no  daughter. 

"  2.  The  text  of  Nareda  and  its  commentary  on  the  subject  of  the  right  of 
succession  to  the  estate  of  one  who  leaves  no  male  issue  in  the  law  books  called 
Vyahavahara,  Myukha,  etc.,  Dharma  Sastras,  Nareda  says,  '  Among  the  brothers, 
if  any  one  die  without  issue,  or  enters  a  religious  order,  let  the  rest  of  the  brethren 
divide  his  wealth,  except  the  wife's  separate  property.  Let  them  allow  a  mainte- 
nance to  his  women  for  life,  provided  these  preserve  unsullied  the  bed  of  their  lord. 
If  they  behave  otherwise,  the  brethren  may  resume  that  allowance.'     '  This,"  Madana 
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says,  [284]  '  relates  to  the  widow  of  an  undivided  or  re-united  brother,  since  it  is 
read  under  that  head.' 

"  3.  The  commentary  on  the  text  of  Yagnyawalkya,  declaratory  of  the  right  of 
widow,  daughter,  etc.,  to  inherit  the  estate  of  one  who  leaves  no  male  issue,  inserted 
in  clause  39,  section  1,  chapter  11,  of  the  law-book  called  Uitacthara,  '  Therefore  it 
is  a  settled  rule,  that  a  wedded  wife  being  chaste,  takes  the  whole  estate  of  a  man, 
who,  being  separated  from  his  co-heirs,  and  not  subsequently  re-united  with  them, 
dies  leaving  no  male  issue.' 

"  The  answer  of  the  pundits  makes  the  decision  between  the  parties  to  this  appear 
dependant  on  the  fact  of  there  having  been  or  not  been  a  division  of  paternal 
property  between  the  late  Zemindar  and  his  elder  brother. 

"  The  Provincial  Court  have  assumed  the  negative  of  this  question,  but  on 
what  grounds  does  not  appear,  for  the  Decrees  of  that  Court  take  no  notice  of  the 
evidence  produced  by  the  parties  in  {he  original  suit  on  this  point. 

"  The  Court  are  of  opinion,  that  the  direct  evidence  to  the  fact  of  a  partition  of 
patrimonial  property  between  the  said  two  brothers,  in  the  year  1792,  including 
the  '  cavel '  land  at '  Padamattoor,'  which  is  given  by  witnesses  for  the  Plaintiff  in 
the  original  suit,  is  entitled  to  much  consideration. 

"  It  is  incidentally  mentioned  in  the  course  of  that  evidence,  that  the  late  usurper 
of  the  estate  deprived  the  younger  brother  of  the  share  which  fell  to  him  upon  that 
partition,  a  circumstance  accordant  with  what  is  stated  in  Mr.  G.  A.  Hughes's 
evidence  as'  to  the  treatment  which  he  had  received  from  the  '  Murdoo  family.' 

[285]  ■'  The  whole  tenor  of  Mr.  G.  A.  Hughes's  evidence  tends  to  strengthen  the 
presumption  of  the  separation  of  the  brothers.  The  facts  of  the  allotment  by  the 
younger  brother  to  the  elder,  of  the  talook  of  Padamattoor,  of  the  latter's' doing 
homage  with  other  head  inhabitants  on  the  occasion  of  his  younger  brother's  in- 
vestiture as  Zemindar  in  1801,  of  the  fostering  care  extended  by  the  late  Rany  to 
the  younger  brother,  which  induced  a  general  impression  of  his  claim  to  be  her 
successor,  and  would  seem  to  have  given  rise  to  a  belief  of  his  adoption  by  her,  all 
tend  to  corroborate  the  direct  evidence  to  the  state  of  separation  between  the 
brothers,  previously  to  the  grant  of  the  zemindary  by  the  Government,  to  the 
husband  of  this  Appellant. 

"  Of  the  state  of  division  as  between  the  said  Zemindar  and  the  descendants  of 
his  said  elder  brother,  there  is  strong  evidence,  deducible  from  their  having  lived 
separately,  having  manifestly  no  community  of  interest  whatever;  and  also  from 
the  circumstances  out  of  which  the  suit  in  the  Provincial  Court  arose,  and  the  terms 
of  the  razinama  in  which  that  suit  resulted. 

"  It  is  also  worthy  of  observation,  that  while  the  direct  evidence  to  the  fact  of 
partition  is  thus  corroborated  by  facts,  proved  by  other  and  independent  evidence, 
the  testimony  of  the  witnesses  for  the  Defendant  in  this  suit,  who  deny  the  fact  of 
such  division,  and  assert  in  contradiction  of  the  witnesses  on  the  opposite  side,  that 
the  two  brothers  lived  and  performed  their  religious  ceremonies  together,  is  shaken, 
and  their  pretensions  to  credit  are,  indeed,  destroyed,  by  their  having  deposed  to 
notorious  falsehoods,  such  as  that  the  elder  brother,  on  whom  the  zemindary  had 
[286]  been  conferred  by  the  Government,  gave  it  to  the  younger;  that  the  two 
brothers  managed  the  zemindary  jointly,  and  that  the  younger  held  it  as  the  elder's 
agent  ('  Kariastan '). 

"  Upon  the  whole  it  appears  to  the  Sudder  Adawlut,  that  the  fact  of  the  division 
is  proved,  and  that  consequently,  according  to  the  foregoing  exposition  of  the  Hindoo 
Law  by  the  pundits,  the  widow  of  the  late  Moottoo  Vijaya  Raghanadha  Gowery 
Yallabha  Perria  Woodia  Taver,  Anga  Moottoo  Natchiar,  is  entitled  to  succeed  to 
the  zemindary,  as  the  rightful  heir  of  her  said  husband,  in  preference  to  the 
descendants  of  his  elder  brother. 

"  It  remains  for  the  Court  to  decide  upon  the  effect  of  the  Will  alleged  to  have 
been  executed  by  the  said  late  Zemindar  in  favour  of  the  father  of  the  Respondent 
in  this  Appeal,  and  of  the  deed  of  agreement  dated  the  29th  of  July,  1830,  purporting 
to  be  executed  by  the  Appellant,  in  conjunction  with  two  other  widows  of  her  deceased 
husband. 

"  As  to  the  Will,  there  is  in  corroboration  of  the  evidence  to  its  fraudulent 
fabrication,   the   obvious   circumstance   of   the   extreme   improbability   that    the 
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Zemindar,  had  he  intended  to  make  such  a  disposition,  vould  have  put  it  off  until 
his  last  moments.  The  Court  of  Sudder  Adawlut,  moreover,  believe  the  evidence, 
which  shows  that  at  the  time  of  the  alleged  execution  of  this  Will,  the  said  Zemindar 
was  in  such  a  condition  as  to  deprive  it  of  all  legal  validity. 

"  In  the  deed  of  agreement  above  mentioned,  it  is  declared  that  the  obligee  and 
'  his  posterity  shall  enjoy  the  zemindary  by  the  right  which  he  possesses,  and  by 
virtue  of  the  Will  left  in  his  favour  by  the  late  Zemindar,'  and  the  three  widows 
agree  to  receive  certain  villages  [287]  described  as  granted  by  the  other  party  for 
their  maintenance. 

"  The  Appellant  denies  having  been  a  party  to  the  said  agreement,  which  she 
avers  to  be  a  forgery ;  but  it  appears  to  the  Sudder  Court  that  it  is  unnecessary  to 
pass  any  determination  on  that  point,  because  in  their  opinion,  even  if  she  did 
execute  that  deed,  it  is  in  no  way  binding  upon  her,  whose  legal  right  to  succeed 
as  the  heir  of  her  late  husband  was  preferable  to  that  of  the  party  to  whom  it  was 
executed,  and  in  whom  the  terms  of  the  deed  presuppose  that  a  valid  title  vested  at 
the  time  of  its  execution. 

"  Error,  as  well  as  ignorance  of  right,  renders  a  contract  or  agreement  invalid, 
by  invalidating  the  assent  g^ven  to  it,  and  the  Sudder  Court  entirely  concur  in  the 
following  observations  by  Sir  Thomas  Strange,  in  his  '  Notes  of  Cases  at  Madras,' 
viz., — ^A  native  woman  is  '  under  the  special  protection  of  the  Court,  entitled  to  the 
benefit  of  that  principle,  which  in  equity,  subjects  to  be  regarded  with  peculiar 
jealousy  all  transactions  with  persons,  whom  the  policy  of  the  law  considers  to  be,  at 
the  time,  incompetent  to  maintain  their  own  right,  and  to  exact  for  themselves 
justice.  A  native  woman  can  never  be  deemed  sufficiently  gut  jwrit,  to  be  held  bound 
by  her  personal  acts,  if  there  exists  the  slightest  reason  to  apprehend,  that  advantage 
may  have  been  taken  of  her.'  (Vol.  II.  p.  16.)  Again ;  '  A  Court  administering 
Hindoo  Law  must,  to  do  justice,  often  interpose  between  a  native  woman  and  her 
acts,  as  Courts  of  Equity  do  at  home,  in  all  cases,  between  persons  standing  together 
in  certain  specified  relations,  giving  to  the  one  a  presumed  advantage  over  the  other.' 
(Vol.  II.  p.  159.) 

"  In  the  present  case,  supposing  that  the  Appellant  [288]  did  execute  the  deed 
of  agreement,  it  appears  to  the  Court  that  there  is  the  strongest  reason  to  apprehend 
that  advantage  was  taken  of  her. 

'  The  opposite  party  had  obtained  and  held  for  more  than  a  year,  possession  of 
the  zemindary.  The  Appellant's  ignorance  of  her  own  right  is  presumable  from  her 
not  then  impugning  his,  and  acquiescing  in  his  usurpation ;  by  this  deed,  moreover, 
she  is  made  to  accept  a  grant  of  village  belonging  to  the  estate  to  which  she  is 
herself  entitled,  and  on  this  consideration  admits  the  usurper's  title. 

"  For  the  foregoing  reasons,  the  Sudder  Court  resolve  to  reverse  the  Decree  of  the 
Provincial  Court  in  tlie  original  suit,  and  do  adjudge  the  said  Appellant,  Anga 
Hoottoo  Natchiar,  to  be  the  rightful  Zemindar  of  Shivagunga ;  and,  on  the  principle 
of  the  rule  laid  down  in  the  circular  order  of  the  22nd  of  October  1829,  the  Court 
do  award  to  the  said  Appellant,  in  addition  the  said  zemindary,  the  amount  of  the 
profits  thereof,  from  the  date  of  the  institution  of  the  original  suit  to  this  date, 
which  amount  the  Provincial  Court  of  Appeal  will  ascertain  by  the  best  procurable 
evidence. 

"  And  the  Sudder  Court  do  further  adjudge  that  the  Respondent  in  the  Appeal 
(the  present  Appellant)  shall  pay  all  costs  of  suit  in  this  Court  and  in  the  Pro- 
vincial Court." 

On  the  25th  of  September  1837  a  motion  was  made  before  the  Sudder  Court  by 
the  Appellant  for  a  review  of  judgment,  whereby  he  allied  that  he  had  lately  dis- 
covered further  documentary  evidence,  consisting  of  the  records  of  the  Zilla  Court 
of  Madura  in  former  suits  by  the  late  Zemindar,  which  would  prove  that  the  late 
Zemindar  and  his  grandfather  were  undivided  brothers. 

[289]  This  application  for  a  review  of  judgment  was  met  by  a  counter-petition 
of  the  Respondent.  She  also  presented  a  further  petition,  stating  that  the  docu- 
ments forming  part  of  the  Record  of  the  Zilla  Court  of  Madura,  referred  to  by  the 
Appellant  in  his  petition  for  a  review  of  judgment,  as  establishing  that  the  late 
Zemindar  and  his  grandfather  were  an  undivided  Hindoo  family,  had  been  falsified, 
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and  that  important  erasures  and  interpolations,  changing  the  whole  context  and 
meaning  of  the  pleadings,  had  been  made. 

The  Sudder  Court,  on  these  representations,  ordered  the  documents,  forming 
part  of  the  record  above  alluded  to,  to  be  transmitted  to  them,  and  directed  the 
attention  of  the  Acting  Zilla  Judge  to  those  parts  of  the  documents  which  declared 
that  the  brothers  were  undivided,  and  required  him  to  state  whether  there  were 
any  grounds  for  the  assertion  that  there  had  been  fraudulent  alterations. 

Evidence  having  been  taken,  and  a  report  made  in  pursuance  of  the  above  Order 
to  the  Sudder  Court,  respecting  the  documents  in  question,  that  Court,  after  a 
minute  examination  of  the  circumstances,  pronounced  the  documents  to  have  been 
falsified,  and  expressed  itself  of  opinion  that  "  more  palpable  or  more  infamous 
forgeries  than  those  exhibited  in  the  originals  never  were  detected,  and  never  came 
before  a  Court  of  Justice;  and  as  the  falsities  they  contain  could  benefit  no  other 
person  in  existence  than  the  Respondent,  and  as  he,  well  knowing  their  falsehood, 
availed  himself  of  them  by  filing  authenticated  copies  to  deceive  this  Court,  it 
appears  to  the  Court  morally  certain  that  the  forgeries  in  the  originals  were 
perpetrated  with  his  knowledge  and  by  his  agents. 

"  The  Court  had  not  the  slightest  hesitation  in  reject-[290]-ing  the  Respondent's 
application  for  a  review  of  judgment,  and  it  was  thereby  rejected  accordingly;  and 
they  further  directed  that  an  extract  from  the  proceedings  be  annexed  to  the  record 
of  the  suit,  and  submitted  to  Her  Majesty  in  Council,  with  the  appeal  which  the 
Respondent  had  preferred  from  this  Court's  Decree  against  him." 

The  Appellant  afterwards  applied  for  and  obtained  leave  to  appeal  from  so  much 
of  the  above  decree  of  the  Sudder  Court  of  the  1 7th  of  April  1837  as  related  to  the 
suit  originally  brought  by  the  present  Respondent,  to  Her  Majesty  in  Council. 

Pending  this  Appeal,  and  on  the  10th  day  of  January  1841,  the  original  Appel- 
lant died,  leaving  Srimut  Moottoo  Vijaya  Raghanadha  Gowery  Vallabha  Perria 
Woodia  Taver  and  Namaseva  Taver,  his  undivided  brothers,  and  a  widow,  Magamoo 
Natchiar,  him  surviving. 

On  the  1st  of  February  1841,  Srimut  Moottoo  Vijaya  Raghanadha  Gowery 
Vallabha  Perria  Woodia  Taver,  the  present  Appellant,  presented  a  petition  to  the 
Sudder  Dewanny  Adawlut,  reporting  the  death  of  his  brother,  and  praying  to  be 
admitted  to  prosecute  the  Appeal,  which,  after  an  inquiry  directed  by  the  Court, 
he  was  ultimately  allowed  to  do. 

These  further  proceedings  having  been  transmitted  to  England,  the  Appeal  wm 
ordered  by  Her  Majesty  in  Council  to  be  revived  against  the  Respondent. 

The  Appeal  now  came  on  for  hearing.  * 

Mr.  Kindersley,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Jackson,  for  the  Appellant ; 
and  [291]  Mr.  Surge,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmond  F.  Moore,  for  the 
Respondent. 

It  was  argued  by  the  Appellant,  that  Woya  Taver  and  Gowery  Vallabha  Woodia 
Taver  were  undivided  brothers,  and,  therefore,  Gowery  Vallabha  Woodia  Taver 
having  died  without  male  issue,  the  Appellant,  as  the  eldest  male  descendant  of 
Woya  Taver,  was  entitled  to  the  zemindary.  That  the  Sudder  Adawlut,  in  holding 
that  Woya  Taver  and  Gowery  Vallabha  Woodia  Taver  were  divided  brothers,  decided 
not  only  against  the  fact,  but  upon  a  question  not  raised  on  the  pleadings  in  the 
cause,  and  contrary,  therefore,  to  the  express  provisions  of  the  Madras  Reg.  XV.  of 
1816,  sec.  10,  cl.  3. 

The  Right  Hon.  Dr.  Lushington  (June  18,  1844). — The  present  litigation  is 
between  the  widow  of  the  party  who  was  last  seised  of  the  zemindary,  and  his  great 
nephew,  and  various  suits  appear  to  have  been  instituted  with  regard  to  the  rights 
to  this  property  and  the  claim  of  the  parties  put  on  various  grounds,  but  their 
Lordships  are  of  opinion  that  the  whole  question  is  now  narrowed  to  a  very  short 
point. 

In  the  Provincial  Court,  certainly,  some  notice  was  taken  of  the  question  whether 
any  division  had  actually  been  proved  to  have  taken  place  between  the  two  brothers 
or  not,  and  the  Provincial  Court  were  of  opinion  that  there  was  not  satisfactory 
evidence  to  establish  the  fact  of  the  division.  But  when  the  Appeal  came  to  be 
brought  before  the  Sudder  Adawlut,  that  Court  came  to  a  contrary  conclusion,  and 
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decided  this  case  in  favour  of  the  widow,  on  the  express  ground  that  the  two  brothers 
had  become  divided,  and  that,  in  [292]  consequence,  this  property,  whether  self- 
acquired  property  or  not,  according  to  their  opinion  and  judgment,  would  belong 
to  the  widow,  and  not  be  inherited  by  either  of  the  brothers  or  the  nephew  or  the 
great  nephew. 

With  regard  to  the  question  of  law,  as  far  as  the  opinion  of  the  pundits  could 
determine  it,  there  seems  to  have  been  no  difference;  they  have  all  stated  in  sub- 
stance to  this  effect ;  that  the  right  and  title  to  the  zemindary  depended  on  the  fact 
of  division,  and  the  fact  of  division  therefore  was,  and  is,  a  must  substantial  question 
to  be  determined  in  this  case.  Now  their  Lordships  find,  upon  an  examination  of 
all  these  proceedings,  that  the  fact  of  the  division  has  never  been  alleged  in  any  of 
the  pleadings.  They  find  that,  according  to  Regulation  XV.  of  1816,  the  division 
ought  to  have  been  made  a  distinct  point  in  the  cause,  and  that  an  order  ought  to 
have  been  given  for  the  production  of  evidence  in  proof  of  such  an  averment.  ' 

Then  it  comes  to  th'is,  that  there  has  been  no  such  averment,  no  such  point  made, 
and  no  such  direction  given,  and  how  it  was  that  the  evidence  came  to  be  taken  on 
the  one  side,  or  on  the  other,  with  respect  to  the  question  of  division,  no  satisfactory 
explanation  has  been  afforded  at  the  Bar. 

Now  their  Lordships  entertain  a  very  strong  conviction  of  the  absolute  necessity 
of  adhering  to  this  Regulation ;  for  it  is,  in  the  first  place,  a  Regulation  emanating 
from  the  highest  authority,  and  is  entitled  to  the  force  of  law ;  and  is,  in  the  second 
place,  one,  in  their  Lordships'  judgment,  of  the  utmost  importance  for  preserving 
the  regularity  of  the  proceedings  of  the  Court  in  that  Country,  and  for  preventing 
constant  confusion  and  uncertainty  as  to  what  really  are  or  are  [293]  not  the  points 
in  litigation,  and  to  which  the  evidence  is  to  be  directed.  They  conceive  that  this 
Regulation  has  been  most  wisely  framed ;  first,  in  affirmatively  directing  that  the 
points  on  which  evidence  is  to  be  taken  shall  be  distinctly  set  forth,  and  that  it 
shall  be  a  duty  imposed  on  the  Court,  if  those  points  do  not  appear  to  be  sufficient 
for  the  final  termination  of  the  litigation,  that  they  should  state  distinctly,  as  a 
matter  of  record,  the  further  points  on  which  evidence  is  to  be  taken.  Further, 
the  Regulation,  after  having  thus  affirmatively  stated  what  is  to  be  done,  goes  on 
to  state  what  shall  not  be  done.  "  In  like  manner,  if  proof  shall  be  required  on  any 
other  points  in  the  course  of  the  trial,  such  points  shall  be  recorded  on  the  proceed- 
ings, and  the  proper  party  shall  be  called  upon  for  the  requisite  evidence,  and  no 
e:^ibit  shall  be  filed,  or  witnesses  summoned,  unless  expressly  declared  to  be  in 
proof  or  refutation  of  some  point  upon  which  the  Court  may  have  directed  that 
evidence  should  be  taken." 

Now  this  Regulation,  important  as  it  is,  and  most  clearly  expressed,  points 
directly  against  the  course  which  has  been  unfortunately  adopted  in  this  case; 
because  the  point  on  which  the  whole  case  turns,  and  in  the  opinion  of  the  Sudder 
Dewanny  Adawlut,  beyond  all  question,  the  whole  case  was  decided,  never  was 
alleged  as  a  point,  in  any  of  the  proceedings,  and  the  evidence  which  was  read  in 
support  of  it  never  was  directed  or  sanctioned  by  the  Court. 

It  is  in  the  opinion  of  their  Lordships,  therefore,  indispensably  necessary,  for 
the  purpose  of  supporting  and  securing  the  compliance  with  this  most  wholesome 
Regulation,  that  they  should  act  in  conformity  with  this  Regulation;  the  inevitable 
consequence  is,  that  [294]  they  cannot  sustain  the  decision  of  the  Sudder  Adawlut, 
because.it  is  upon  the  ground  of  that  point,  as  the  point  of  division  alone,  on  which 
that  judgment  rests. 

But,  looking  at  the  whole  of  these  proceedings,  they  do  not  think  that  it  would 
be  consonant  with  justice  at  once  to  reverse  the  Decree  of  the  Court  below,  and  to 
affirm  the  Decree  of  the  Provincial  Court:  they  think  that  the  parties  have  un- 
fortunately lost  their  way,  and  on  that  mistake  and  misapprehension  it  would  be 
going  too  far  finally  to  dispose  of  the  case  now. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  Decree  of  the  Sudder 
Adawlut  must  be  reversed,  but  that  leave  should  be  given  to  the  Respondent  to 
bring  a  new  suit,  notwithstanding  the  Decree  of  the  Provincial  Court,  at  any  time 
within  a  period  presently  to  be  specified,  and  after  full  communication  of  Her 
Majesty's  Order  in  Council  shall  have  been  made  to  the  parties  interested;  and 
though  their  Lordships  can  make  no  Order  on  that  subject,  it  would  be  exceedingly 
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desirable  that  it  should  be  known  to  all  those  who  are  interested  in  this  property, 
that  the  question  of  fact  as  to  division  or  no  division,  appears  to  be  the  only  point 
on  which  the  main  question  of  title  to  this  property  will  ultimately  depend.  Wo 
think  three  years  is  a  proper  time  after  the  Decree  is  received  in  India  and  dis- 
closed to  the  parties. 

[For  subsequent  litigation  in  connection  with  the  same  subject-matter  (commonly 
referred  to  as  Tht  Shivagugna  Case),  see  9  Moo.  Ind.  App.  539;  11  Moo.  Ind. 
App.  50;  L.R.  2,  Ind.  App.  169 ;  L.R.  8,  Ind.  App.  99.] 


[296]    KHAJAH    HIDAYUT    OOLhAB.,— Appellant ;    RAI    JAN    KHANUM,— fi«- 

spondait-*  [Aug.  1,  2,  1844]. 

On  Appeal  from  the  Suddtr  Dewanny  Adawlut  at  Bengal. 

By  the  Mahomedan  law,  continual  cohabitation  and  acknowledgment  of  parentage 
is  presumptive  evidence  of  marriage  and  legitimacy  [3  Moo.  Ind.  App. 
317-8,  323]. 

The  original  parties  to  this  Appeal  were  the  widows  and  son  of  Fyz'  Ali  Khan, 
deceased,  and  the  subject  in  dispute  was  the  right  of  the  Respondent,  Rai  Jan 
Ehanum,  as  widow,  suing  for  herself  and  on  behalf  of  her  son,  Saadat  Ali  Khan,  a 
minor,  for  Rs.  188,525.  8  anas,  9  g;imdas,  being  a  15-ana  share,  the  alleged  amount 
of  their  succession  on  a  distribution  according  to  the  Mahomedan  law  of  inheritance 
of  the  real  and  personal  estate  of  the  late  Fyz  Ali  Khan. 

The  following  facts  and  circumstances  gave  rise  to  the  Appeal : — 

Fyz  Ali  Khan,  deceased,  was  the  Zemindar  of  kismut  pergunna  Atya,  and  other 
real  and  personal  property. 

In  the  month  of  Phagoon  1203  (7th  March  1797,  A.n.),  Fyz  Ali  Khan  intermarried 
with  the  Respondent,  Rai  Jan  Khanum,  who  was  then  about  ten  or  twelve  years 
of  age. 

The  marriage  was  celebrated  in  the  presence  of  wit-[296]-ne8ses,  and  on  the  same 
day  Fyz  Ali  Khan,  as  it  was  alleged,  executed  a  deed  of  marriage  settlement,  endow- 
ing the  Respondent  with  a  dower  of  2000  gold  mohurs  and  21,000  sicca  rupees,  the 
payment  of  a  third  of  which  was  to  be  postponed  as  long  as  the  marriage  should 
remain  in  force. 

After  the  celebration  of  the  marriage,  the  parties  cohabited  together  as  husband 
and  wife,  and  were  so  universally  acknowledged  and  reputed  by  their  neighbours 
and  acquaintances. 

In  the  year  1215  (1808-9,  a.d.),  the  Respondent,  Rai  Jan  Khanum,  gave  birth  to 
a  daughter,  the  issue  of  the  marriage,  which  survived  but  a  short  time. 

In  the  year  1813,  a.d.,  Fyz  Ali  Khan  was  about  to  be  married  to  the  original 
Appellant,  Shums-oon-Nissa.  The  Respondent,  Rai  Jan  Khanum,  opposed  this  second 
union,  and  she  presented  a  petition  to  the  Zilla  Court  of  Mymensing,  setting  forth 
the  conditions  contained  in  her  marriage  deed  of  settlement,  and  praying  that  her 
husband  might  be  prevented  from  granting  a  deed  of  marriage  settlement  without 
her  concurrence.  On  this  occasion  no  question  was  raised  as  to  Rai  Jan  Khanum 
being  the  wife  of  Fyz  Ali  Khan,  but  (apparently  on  the  ground  of  Rai  Jan  Khanum 
not  being  entitled  to  require  the  interposition  of  the  Court)  the  petition  was,  by 
an  Order  of  the  11th  of  December  1813,  rejected;  and  on  the  16th  of  December 
1813  a  marriage  was  celebrated  between  Fyz  Ali  Khan  and  Shums-oon-Nissa,  and  a 
marriage  settlement  was  thereupon  executed  in  her  favour  by  Fyz  Ali  Khan.     Both 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  President,  the  Vice- 
Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T. 
Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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wives  continued  to  lire  with  Fyz  Ali  Khan  until  about  the  year  1816,  when  the  Appel- 
lant, Shums-oon-Nissa  Khanum,  was  reported  to  have  doped  from  his  house  and 
took  up  her  residence  at  Dacca. 

[297]  In  the  year  1816,  Fyz  Ali  Khan,  in  consequence,  as  was  alleged,  of  the  use 
of  opium  and  other  intoxicating  things,  became  incapable  of  attending  to  business. 
Proceedings  were,  therefore,  taken,  pursuant  to  Regulation  X.  of  1793,  by  the  Court 
of  Wards,  for  the  purpose  of  ascertaining  his  capability  to  take  care  of  himself  and 
his  property,  under  which  the  Collector  of  the  district  was  directed  to  take  charge 
of  his  estates,  and  to  name  a  proper  person  to  be  the  guardian  of  the  person  of  Fyz 
Ali  Khan. 

The  Collector  accordingly  took  possession  of  the  estates  of  Fyz  Ali  Khan,  and  on 
the  19th  of  July  1816  reported  the  fact  to  the  Court  of  Wards,  recommending  one 
Ram  Chunder  Chatoorjia  as  guardian  to  take  care  of  his  person,  with  a  salary  of 
twenty-five  rupees  per  mensem,  and  an  allowance  of  Rs.  200  per  mensem  for  the  main- 
tenance of  Fyz  Ali  Khan  and  his  two  wives  and  mother.  The  recommendation  of 
the  Collector  was  approved  of  by  the  Court  of  Wards. 

On  the  20th  of  December  1817,  a.d.,  the  Respondent,  Rai  Jan  Khanum,  being 
pregnant,  presented  a  petition  to  the  Court  of  Wards,  informing  them  of  her  situa- 
tion, and  praying  that  orders  might  be  issued  for  paying  the  expenses  which  might 
be  incurred  by  acts  of  festivity  and  charity  according  to  the  custom  of  the  family 
consequent  on  the  birth  of  a  child.  An  order  was  accordingly  issued  to  Ram  Chunder 
Oiatoorjia,  the  guardian,  directing,  that  if  the  Respondent  had  been  with  Fyz  Ali 
Khan  for  one  year  more  or  lees,  and  had  become  pregnant,  she  should  have  a  mid- 
wife and  other  requisites. 

Previous  to  this  Order  reaching  the  guardian,  and  in  the  month  of  Poos  1224 
(December  1817,  and  January  1818,  a.d.),  Rai  Jan  Khanum  gave  birth  to  a  son,  the 
[298]  Respondent,  who  was  born  in  Fyz  Ali  Khan's  house,  at  Nuraeerabad,  and  named 
Saadat  Ali  Khan. 

Upon  the  Order  reaching  the  guardian,  he  returned  an  answer,  dated  December 
24th,  1817,  stating  the  birth  of  a  son,  and  adding,  "  it  is  more  than  a  year  since  the 
petitioner  has  lived  in  a  separate  bouse  erected  by  her  opposite  to  the  basa  of  the 
Khan.  The  genuineness  of  her  pregnancy  will  be  apparent  to  the  Huzzoor  upon 
investigation." 

In  ihe  year  1822,  Rai  Jan  Khanum  petitioned  the  Court  of  Wards  for  an  in- 
creased allowance  for  herself  and  her  infant  son,  whereupon  the  Appellant,  Shums- 
oon-Nissa,  presented  a  counter-petition,  alleging  for  the  first  time  that  the  Respon- 
dent, Rai  Jan  Khanum,  had  assumed  the  character,  and  was  not  the  wife  of  Fyz 
Ali  Khan,  and  praying  that  the  circumstances  of  her  marriage  and  the  birth  of  her 
son  might  be  investigated,  and  that  the  allowance  made  to  her  might  be  discontinued. 
Various  proceedings  took  place  in  consequence  of  this  petition  in  the  Collector's 
Office  and  the  Court  of  Wards,  and,  amongst  others,  various  official  communications, 
showing  clearly  that  the  Respondent  was  one  of  the  two  wives  mentioned  in  the 
Report  of  19th  July  1816,  and  had  received  an  allowance  accordingly;  and  also 
showing  the  conviction  of  successive  Collectors,  that  the  Respondent  was  properly 
the  wife  of  Fyz  Ali  Khan,  and  that  Saadat  Ali  Khan  was  his  son. 

On  the  16th  of  December  1824,  and  pending  these  proceedings,  Fyz  Ali  Khan 
departed  this  life,  having,  previously  to  his  death,  in  the  presence  of  his  servants, 
made  over  to  his  son,  whom  he  had  acknowledged,  all  his  real  and  personal  estate, 
leaving  his  son  and  his  two  wives,  Rai  Jan  Khanum  and  Shums-oon-Nissa  Khanum, 
him  surviving. 

[299]  Immediately  after  the  death  of  Fyz  Ali  Khan,  the  Respondent,  Rai  Jan 
Khanum,  instituted  proceedings  before  the  Collector  of  Mymensing,  for  the  purpose 
of  having  her  infant  son's,  Saadat  Ali  Khan's,  name  entered  in  the  Registry  as  pro- 
prietor of  his  deceased  father's  zemindary  and  other  real  estate.  In  support  of  her  ap- 
plication she  filed  the  depositions  of  four  witnesses,  proving  her  marriage  with  Fyz 
Ali  Khan  and  the  birth  of  Saadat  Ali  Khan,  and  the  recognition  of  him  by  Fyz 
Ali  Khan ;  she  also,  in  consequence  of  a  perwanna  of  the  Collector  requiring  her  to 
afford  proof  that  Saadat  Ali  Khan  was  the  son  of  her  late  husband,  filed  the  deposi- 
tions of  five  other  witnesses  (four  of  whom  were  witnesses  to  the  marriage),  whose 
evidence  was  conclusive  as  to  the  fact  of  the  cohabitation  of  the  deceased,  Fyz  Ali 
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Ehan,  and  the  Respondent,  as  husband  and  wife  at  Nurseerabad,  where  the  deceased 
then  resided  for  more  than  a  year  previous  to  the  birth  of  Saadat  Ali  Khan. 

The  Collector,  on  the  llth  of  January  1825,  recorded  his  opinion  in  terms  as 
follows: — "The  parentage  of  Saadat  Ali  Ehan  as  attaching  to  Fyz  Ali  Khan  is 
proved,  and  as  the  age  of  Saadat  Ali  Khan  up  to  the  time  of  this  present  writing  is 
seven  years,  it  therefore  appears  to  be  proper  and  expedient  to  register  the  name 
of  Saadat  Ali  Khan  for  the  share  of  the  zemindary,  etc.,  the  estate  left  by  the  said 
deceased,  and  in  consequence  of  the  minority  of  Saadat  Ali  to  retain  the  zemindary, 
etc.,  under  the  control  of  the  Wards,  and  to  appoint  a  respectable  person  as  guardian, 
and  to  fix  the  monthly  allowance  of  Saadat  Ali  above-named." 

Shums-oon-Nissa  then  instituted  a  suit  in  the  Zilla  Court  of  Mymensing  against 
the  Respondent,  in  which  a  summary  decree  was  pronounced,  de-[300]-claring  that 
she  should  be  declared  entitled  to  and  be  put  in  possession  of  the  whole  of  the  estate 
of  the  deceased  upon  giving  sufiScient  security,  and  that  the  Respondent  might 
institute  proceedings  to  establish  her  claims. 

By  direction  of  the  Court  of  Wards,  Shums-oon-Nissa's  name  was  registered  as 
proprietress  of  the  zemindary  and  other  the  real  estates  of  the  deceased  Fyz  Ali 
Khan. 

In  consequence  of  Shums-oon-Nissa  Khanum  having  thus  acquired  possession  of 
the  whole  estate,  the  Respondent,  on  the  4th  of  September  1829,  filed  a  plaint  in 
the  Provincial  Court  of  Juhangee-nagur,  or  as  it  is  more  commonly  called  the 
Provincial  Court  of  Dacca,  on  behalf  of  herself,  and  as  mother  and  guardian  of 
Saadat  Ali  Khan,  against  Shums-oon-Nissa,  in  which,  after  setting  forth  her  marriage 
with  the  deceased,  Fyz  Ali  Khan,  the  birth  of  Saadat  Ali  Khan,  the  issue  of  such 
marriage,  and  the  circumstances  already  mentioned,  and  that  her  husband,  the 
deceased,  Fyz  Ali  Khan,  had  died,  seised  or  possessed  of  zemindary  property  and 
other  real  estate  therein  particularly  enumerated,  and  also  that  the  sum  of 
Rs.  147,000  was  then  standing  to  the  credit  of  the  estate  of  the  deceased  in  the 
account  with  the  Collector  of  Mymensing,  being  the  surplus  profits  of  the  zemindary 
and  talooks,  and  stating,  that  by  the  Mahomedan  Law,  on  the  whole  estate  being 
divided  into  sixteen  shares,  one  share  belonged  to  her,  the  Plaintiff,  and  another 
share  to  Shums-oon-Nissa,  as  the  widows,  and  the  remaining  fourteen  shares  to 
Saadat  Ali  Khan,  as  the  son  of  the  deceased, — she  prayed  that  she  might,  in  respect 
to  her  share  and  the  shares  of  her  son,  the  said  Saadat  Ali  Khan,  be  put  in  pos- 
session of  the  fifteen  sixteenth  parts  [301]  or  shares  of  the  zemindary  property  and 
real  and  personal  eetate  of  the  said  Fyz  Ali  Khan,  deceased,  such  fifteen  sixteenth 
parts  or  shares  being  estimated  at  the  value  of  Rs.  188,525.  8a.  9^p. 

The  Defendant  appeared  and  filed  her  answer  on  the  13th  of  April  1830,  in  which 
she  denied  that  the  Respondent  was  the  wife,  or  that  Saadat  Ali  Khan  was  the  son, 
of  the  deceased,  Fyz  Ali  Khan. 

Both  parties  went  into  evidence:  the  Plaintiff  filed  her  deed  of  marriage 
settlement  with  the  deceased,  Fyz  Ali  Khan,  and  her  petition  against  the  deceased 
marrying  the  present  Appellant  j  the  correspondence  between  the  collectors  of 
Mymensing  and  the  Court  of  Wards,  together  also  with  the  depositions  already 
adverted  to,  of  the  witnesses  of  the  marriage,  and  the  birth  of  Saadat  Ali  Khan, 
taken  by  the  Collector  previously  to  his  directing  the  estate  to  be  registered  in  the 
name  of  Saadat  Ali  Khan.  She  also  called  and  examined  eight  witnesses,  to  prove 
the  marriage  and  interview  of  Fyz  Ali  Khan  with  the  Respondent,  and  recognition 
by  Fyz  Ali  Khan  of  Saadat  Ali  Khan  as  his  son.  Two  of  these  witnesses  were  sub- 
scribing witnesses  to  the  Respondent's  deed  of  marriage  settlement  with  the  deceased, 
Fyz  Ali  Khan ;  and  four  others  were  also  present  at,  and  witnesses  to,  the  marriage. 
The  Defendant  also  examined  various  witnesses,  with  the  object  of  proving  that 
in  1796  the  Respondent  married  a  slave  of  the  name  of  Mona,  who  lived  till  1808 
or  1809 ;  and  that  previously  to  the  time  of  the  birth  of  Saadat  Ali  Khan,  she  had 
illict  intercourse  with  an  Englishman. 

After  an  examination  of  the  above  evidence,  and  previous  to  the  Provincial 
Court  pronouncing  its  Decree,  Mr.  Charles  Smith,  the  Judge  before  whom  the  [302] 
cause  was  heard,  entertaining  an  opinion  that  the  evidence  adduced  by  the  Plain- 
tiff, the  now  Respondent,  was  not  sufficient  to  establish  her  marriage  with  the 
deceased,  Fyz  Ali  Khan,  although  he  considered  that  there  was  sufficient  evidence 
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to  prove  that  she  lived  and  cohabited  with  him,  and  that  Saadat  Ali  Khan  was  her 
son  by  Fyz  Ali  Khan,  with  a  view  of  ascertaining  the  Mahomedan  Law  applicable 
to  the  case,  on  the  20th  of  September  1831  directed  the  following  interrogatory  to 
be  submitted  for  the  consideration  and  answer  of  the  Mahomedan  law-officer 
attached  to  the  Court:  — 

"  A  person  of  the  Mahomedan  faith  died,  leaving  a  wife  with  a  marriage  settle- 
ment, and  a  female  unmarried,  and  a  son  of  his  loins,  born  of  the  venter  of  the  said 
unmarried  female ;  in  such  case,  according  to  law,  do  the  unmarried  female  and  the 
son  of  her  venter  receive  any  portion  of  the  property  of  the  deceased,  or  not!  and 
if  they  be  entitled  to  receive  a  portion  thereof,  then  what  portion  of  the  property 
left  by  the  said  deceased  appertains  to  each  of  those  three  persons  respectively, 
according  to  the  Mahomedan  Law?  Write  a  reply  thereto  on  a  consideration  of 
the  circumstances  stated  in  the  proceeding  transmitted  within  the  period  of  three 
days  according  to  the  Word  of  God,  citing  therein  the  name  of  the  book,  and  the 
precept  thereof.     End." 

No  answer  was  returned  by  the  Mahomedan  law-officer  to  the  interrogatory  thus 
put  to  him  by  the  Court,  but  he,  on  the  23rd  of  September  1831,  presented  a  petition 
to  the  Court,  requesting  further  information.  The  petition  was  in  terms  as 
follows: — "As  the  Moofti  should  necessarily  have  a  comprehension  ol  what  is  in 
the  mind  of  the  interrogator,  to  the  end  that  he  may  [303]  not  be  chidden  both  of 
€iod  hereafter  and  of  mankind,  I  beg  to  inquire  what  is  meant  by  the  words  '  an 
unmarried  woman,'  fornication,  or  an  acceptation  given  to  them  by  the  puUic. 
If  the  signification  be  tnat  which  is  generally  applied  to  the  terms,  the  explanation 
should  be  given,  for  the  general  acceptation  given  by  the  public  to  the  term  is  not 
determined;  various  words  such  as  those  are  applied  to  particular  kinds  of  legal 
and  illegal  marriages.  If  the  meaning  be  fornication,  it  is  necessary  to  ascertain 
the  circumstances  of  the  evidence  of  the  witnesses,  and  the  grounds  are  indispens- 
able, for,  according  to  law,  the  discovery  of  fornication  is  difficult,  particularly  in 
reference  to  a  person  deceased,  which  is  considered  to  be  impossible,  in  so  much  that 
until  the  strong  grounds,  which  are  prescribed  according  to  the  arguments  used 
by  the  learned,  the  followers  of  '  Hanifa,'  are  obtained,  the  word  '  fornication ' 
should  not  be  uttered  by  the  tongue.  As  in  the  interrogatory  there  is  not  a  jot  of 
those  arguments,  and  the  proceeding  is  also  altogether  deficient  as  resftects  the 
details  of  the  evidence  of  the  witnesses,  I  am  unable  to  write  a  futwa,  and  entertain 
the  hope  that  you  will  require  a  futwa  after  having  satisfied  those  doubts,  or  that 
you  will  in  a  general  way  be  pleased  to  state  in  an  interrogatory  or  in  a  proceeding 
the  tenor  of  the  evidence  of  the  witnesses  of  both  parties,  and  the  objections  thereto, 
such  as  may  have  found  place  in  the  happy  mind  of  your  Highness,  or  otherwise 
that  you  will  excuse  my  giving  an  answer,  and  issue  orders  upon  my  giving  in  the 
proceeding  and  the  interrogatory  enclosed  therein." 

In  consequence  of  this  petition,  Mr.  Charles  Smith,  the  Provincial  Judge,  in 
accordance  with  Section  4,  Regulation  II.  of  1798,  ordered  that  the  interrogatory, 
[304]  together  with  the  other  proceedings  in  the  cause,  should  be  transmitted  to 
the  Registrar  of  the  Sudder  Dowanny  Adawlut  of  Bengal,  and  that  an  answer  should 
be  obtained  to  it  from  the  Mahomedan  law-officers  of  that  Court. 

On  the  10th  of  December  1831,  the  law-officers  of  the  Sudder  Dewanny  Court 
returned  the  following  answer:  — 

"  Under  the  above  circumstances,  in  the  event  of  the  proof  of  these  facts,  that 
Mussumat  Rai  Jan  associated  with  Fyz  Ali  Khan  and  remained  with  the  other  females 
of  the  house  of  Fyz  Ali  Khan,  and  Saadat  Ali  Khan  was  born  of  her  venter,  being  the 
offspring  of  the  loins  of  the  said  Fyz  Ali  Khan,  a^  is  to  be  clearly  understood  from  the 
proceeding  of  the  Appeal  Court  of  Juhangee-nagur,  dated  the  20th  of  September  1831, 
A.D.,  which  is  put  up  witli  the  proceeding  of  the  said  Court,  dated  the  20th  of  Septem- 
ber, idem,  according  to  law,  the  parentage  of  Saadat  Ali  Khan  above  named,  as  at- 
taching to  the  said  Fyz  Ali  Khan  above  named,  is  proved,  and  he  and  his  mother,  Rai 
Jan,  will  both  become  heirs,  and  after  the  liquidation  of  debts,  etc.,  which  are  first 
claimable  fronJ^the  inheritance,  the  whole  property  of  Fyz  Ali  Khan,  deceased,  being 
divided  into  sixteen  shares,  one  share  belonging  to  Mussumat  Rai  Jan  above  named 
and  Mussumat  Shums-oon-Nissa  Khanum,  the  other  wife  of  the  said  deceased, 
respectively,  and  fourteen  shares  thereof  appertain  to  Saadat  Ali  Khan  above 
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named,  according  to  the  law  of  the  division  of  inheritances,  and  God  knows  best 
what  is  right." 

The  Provincial  Court  not  deeming  this  opinion  sufficiently  clear  or  satisfactory, 
ordered  a  second  interrogatory  to  be  laid  before  the  law-officers  of  the  Sudder 
Dewanny  Adawlut,  in  the  following  form: — 

[306]  "  A  person,  a  Mahomedan,  died,  leaving  a  wife,  having  a  deed  of  marriage 
settlement,  and  an  unmarried  female,  and  a  son  of  his  own  loins,  born  of  the 
venter  of  the  said  unmarried  female.  In  such  circumstances,  does  any  portion  of 
the  property  left  by  the  said  deceased  appertain  to  the  said  unmarried  female  and 
the  son  of  her  venter?  If  it  do  appertain  to  them,  to  what  portion  are  they  entitled) 
According  to  what  book,  and  to  what  portion  is  the  wife,  having  a  deed  of  marriage 
settlement,  entitled  ? " 

In  return  to  this  interrogatory,  the  law-officer  attached  to  the  Sudder  Court, 
gave  the  following  reply: — 

"  Under  the  circumstances  stated,  if  it  appear,  by  the  acknowledgment  of  a 
Mahomedan,  that  the  child,  in  respect  to  whom  the  interrogatory  of  the  Court  is  put, 
is  the  offspring  of  his  loins,  I  mean  if  that  Mahomedan  have  said,  '  This  child  is  my 
son,'  and  afterwards  died ;  and  if  that  woman  of  whose  venter  this  son  is  born  be  a 
claimant  as  to  this  point,  '  I  am  the  wife  of  that  Mahomedan,  and  this  sou  is  mine, 
and  is  his  offspring,'  in  such  case  this  son  and  this  woman  will  both  become  the  heirs 
of  that  Mahomedan,  as  is  clearly  stated  in  the  '  Hedaya '  and  '  Sbura-i-Wikaya,'  in 
the  chapters  on  the  '  Establishment  of  Parentage.'  If  such  be  not  the  facts  of  the 
case,  and  the  signification  of  the  words  '  an  unmarried  woman '  be  a  woman  an 
adulteress,  then,  according  to  the  law,  the  woman  an  adulteress  and  the  '  sou  of 
adultery '  are  neither  of  them  heirs.  In  the  first-mentioned  case,  I  mean  in  the 
event  of  this  son  and  this  woman  being  heirs,  the  whole  of  the  property  of  that 
deceased  Mahomedan  will,  after  the  liquidation  of  debts,  etc.,  which  have  a  claim 
of  the  first  order  on  the  inheritance,  be  divided  into  sixteen  shares,  and  fourteen 
shares  thereof  will  appertain  to  [306]  the  son,  and  one  share  to  the  mother  of  that 
son,  and  one  share  to  the  other  wife  of  that  Mahomedan,  and  God  is  the  best  judge 
of  what  is  right." 

On  the  9th  of  May  1832,  the  Provincial  Court  pronounced  its  final  Decree, 
whereby,  after  setting  forth  at  great  length  the  pleadings  in  the  cause,  as  well  as  the 
futwas  of  the  Mahomedan  law-officers,  it  proceeded  to  decree  as  follows: — "From 
all  the  papers  and  the  bearings  of  the  circumstances  of  the  suit,  it  appears  that 
Saadat  Ali  Khan  was  bom  in  the  year  1224,  B.S.,  and  that  Fyz  Ali  Khan  died  in 
the  year  1231,  B.S.,  and  there  is  not  the  least  doubt  remaining,  that  during  the 
period  of  seven  years,  Saadat  Ali  Khan,  above  named,  remained  with  Fyz  Ali  Ehan 
and  received  support;  and  although  the  witnesses  adduced  on  bdialf  of  the  Plain- 
tiff at  this  Court  in  the  matter  of  the  marriage  of  the  Plaintiff,  and  the  acknowledg- 
ment of  Fyz  Ali  Ehan  of  the  parentage  of  Saadat  Ali  Khan,  have  become  suspected 
and  are  not  confided  in  by  the  Court,  still  adverting  to  the  exhibits  of  the  Plaintiff, 
being  copies  of  papers  of  the  Collector's  office,  amongst  which  are  the  depositions 
of  sundry  witnesses,  and  to  other  corroborative  facts  deducible  from  the  papers 
of  the  bundle,  confidence  may  be  placed  in  the  fact  of  Saadat  Ali  Khan  being  the 
offspring  of  Fyz  Ali  Khan,  and  upon  the  proof  and  manifestation  of  this  circum- 
stance, that  Rai  Jan  is  a  female  who  has  associated  with  Fyz  Ali  Khan,  and  was 
maintained  with  the  other  females  of  the  family  of  Fyz  Ali  Khan  by  means  of  a 
monthly  allowance,  and  that  Saadat  Ali  Khan  was  born  of  her  venter  from  the 
loins  of  Fyz  Ali  Khan,  a  futwa  was  required  of  the  law-officer  to  ascertain  this 
point:  In  the  case  of  a  female  whose  marriage  and  matrimonial  contract  with  a 
person  are  not  proved,  upon  the  proof  [307]  of  cohabitation  and  association  with 
that  person,  does  the  son  of  her  venter  become  the  heir  and  proprietor  of  the  pro- 
perty left  by  that  person,  or  not!  And  from  the  tenor  of  the  futwas  of  the  law- 
officers  of  the  Sudder,  it  is  quite  manifest  that  upon  proof  of  association  with  a 
female,  and  the  procreation  of  a  son,  the  son  begotten  is  the  person  entitled  to 
fourteen  shares,  and  the  woman  of  whose  venter  that  son  is  born  is^the  heir  of  one 
share ;  hence  the  claim  of  Rai  Jan  above  named,  who  associated  with  Fyz  Ali  Khan 
for  a  long  time,  and  was  supported  with  the  other  females,  and  in  whose  venter 
Saadat  Ali  Khan  was  begotten  of  the  loins  of  Fj^z  Ali  Khan,  and  to  which  effect  the 
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claim  of  Rai  Jan  is  advanced,  is  in  every  way  just,  and  according  to  law,  such  as 
should  be  decreed. 

"  By  the  words,  '  an  unmarried  female,'  which  were  addressed  to  the  law-officers, 
with  reference  to  Rai  Jan  above  named,  it  was  designed  as  follows :  — The  marriage 
and  matrimonial  contract  of  Rai  Jan  with  Fyz  Ali  Khan  have  not,  in  my  opinion, 
been  proved ;  coupled  with  this  fact,  Saadat  Ali  Ehan  having  been  begotten  of  the 
loins  of  Fyz  Ali  Ehan  in  the  venter  of  Rai  Jan,  are  he  and  Rai  Jan  above  named 
entitled  to  the  property  left  by  him  or  not  I  It  was  not  intended  thereby  to  designate 
'  an  unmarried  female,  a  woman,  an  adulteress,'  and  it  is  obvious  that  proofs  which 
are  deducible  from  strong  corroborative  circumstances  are  better  entitled  to 
confidence  than  the  evidence  of  witnesses ;  therefore,  in  accordance  with  the  f utwa, 
Rai  Jan  is  the  person  entitled  to  one  share,  and  the  said  minor  is  the  person  entitled 
to  fourteen  shares  of  the  property  left  by  Fyz  Ali  Khan,  and  the  Defendant  is  the 
person  entitled  to  one  share  thereof  after  the  liquidation  of  debts,  etc.,  and  in  this 
[308]  suit  Rai  Jan,  above  named,  is  the  claimant  for  a  fourteen  ana  share  of  the 
property  left  by  Fyz  Ali  Ehan,  on  behalf  of  her  own  minor  son,  and  for  a  share  of 
one  ana  on  her  own  behalf,  making  together  a  share  of  fifteen  anas  of  the  property, 
real  and  personal,  of  Fyz  Ali  Khan :  and  although  the  Defendant  is  a  person  having 
a  deed  of  marriage  settlement,  and  according  to  the  futwas  of  the  law-officers  of  the 
Sudder,  the  liquidation  of  debts  is  to  be  first  attended  to ;  and  thereafter  whatever 
remain,  the  share  of  fourteen  anas  thereof  is  the  right  of  Saadat  Ali  Khan,  and  the 
share  of  one  ana  is  the  right  of  the  Plaintiff,  and  one  other  ana  is  the  right  of 
the  Defendant,  still  the  deed  of  marriage  settlement  of  the  Defendant  is  not  before 
the  Court  in  this  case  so  as  to  admit  of  the  issue  of  a  final  order  for  the  separation 
of  what  is  entered  therein." 

The  Defendant  appealed  from  the  above  Decree,  to  the  Sudder  Dewanny  Adawlut 
of  Bengal. 

Further  evidence  was  entered  into  on  both  sides :  on  the  part  of  the  Appellant, 
the  summary  Decree  under  which  she  obtained  possession  of  the  estate,  as  well  as 
her  alleged  deed  of  marriage  settlement,  were  produced ;  the  Respondent  filed  some 
correspondence  between  the  Collector  and  the  Board  of  Revenue. 

The  Sudder  Dewanny  Adawlut  pronounced  their  final  Decree  in  the  cause,  on  the 
Slst  December  1834,  which,  after  stating  and  commenting  minutely  on  all  the  facts 
and  circumstances  of  the  case,  proceeded  as  follows:— 

"  Upon  consideration  of  all  the  papers  and  circumstances  of  the  case,  it  is 
apparent  that,  although  the  Appellant  denies  the  facts  of  the  Respondent  being  the 
wife,  and  Saadat  Ali  being  the  son,  of  Fyz  Ali  Ehan,  the  late  proprietor  of  the  pro- 
perty, and  the  wit-[309]-neB8es  of  the  Appellant  affirm  her  denial,  still,  from  the 
depositions  of  the  Witnesses  alluded  to  in  regard  to  no  marriage  having  taken  place, 
this  is  clear — ^that  they  have  declared  their  not  having  witnessed  the  rite,  but  have 
not  absolutely  asserted  that  the  pretensions  adduced  on  the  subject  are  wholly  false; 
for  instance,  from  the  futwa  of  Siraj-ood-den  Ali  Ehan,  the  former  chief  Eazi,  and 
Moulavie  Syud  Hamid-ooUah,  the  moofti  of  this  Court,  in  the  suit  of  Mirza  Jan, 
deceased,  and  Mussumat  Hurgane  and  others,  Appellants  t'.  Mirza  Azeem  Ali  and 
Hushmut  Ali  and  others.  Respondents,  bearing  No.  1546,which  on  the  16th  of  January 
1822  was  decided  by  Thomas  Goad,  Esq.,  and  William  Dorin,  Esq.,  former  Judges  of 
this  Court,  it  appears  that  in  marriage  and  relationship,  evidence  with  reference  to 
what  has  been  heard  is  legal  and  admissible,  i.e.  if  a  person  hear  that  a  man  and  a 
woman  associate  together  as  wife  and  husband  in  one  house,  it  is  lawful  for  him  to 
give  evidence  to  the  marriage  of  those  two  persons,  and  this  description  of  evidence 
is  sufficient  to  prove  the  marriage  of  the  woman,  and  the  parentage  of  the  child  born 
of  her,  as  attaching  to  the  man ;  and  it  is  manifest  and  evident  from  the  letters  of 
the  former  collectors,  dated  the  11th  and  19th  of  July  1816,  that  at  the  time  of  the 
writing  of  the  letters  cited,  there  were  two  wives  of  Fyz  Ali  Ehan,  one  of  whom  is 
Shums-oon-Nissa,  and  of  the  other  wife,  allowing  that  her  name  is  not  therein  stated, 
still  it  is  written  '  that  she  is  living  in  the  same  house,  and  with  Fyz  Ali  Ehan,  and 
for  this  reason  it  does  not  appear  expedient  that  Shums-oon-Nissa  should  reside  with 
the  said  Ehan :  "  and  Thekoor  Das,  the  guardian  of  Fyz  Ali  Ehan,  in  his  report 
dated  the  9th  of  Aghun  1229,  B.S.,  in  reply  to  the  perwanna  of  the  Collector,  which 
was  [310]  issued  to  ascertain  particulars  connected  with  the  two  wives  of  Fyz  Ali 
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Kluin,  and  whether  there  are  such,  clearly  states, '  that  Bai  Jan  Ehanum  is  the  other 
wife  of  Fyz  Ali  Ehan,  and  was  so  previously  to  the  marriage  of  Shums-oon-Nissa, 
and  receives  a  monthly  allowance  from  the  Government:  and  that  besides  Shums- 
oon-Nissa  Khanum  and  Rai  Jan  Ehanum  there  is  uo  other,  nor  has  there  been  any 
other  married  wife  of  Fyz  Ali  Ehan.'     And  from  the  reply  written  by  the  Appellant 
to  a  perwanna,  and  which  is  put  up  with  the  proceedings  of  the  Provincial  Court,  it 
is  obvious  that  there  is  not,  and  never  even  was,  any  slave  woman  of  the  name  of 
Heramum.  And  the  witnesses  of  the  Appellant  state  that  Heramimi  was  the  name  of  a 
woman  who  had  died  twenty-five  years  previous  to  their  giving  their  evidence,  which 
occurred  in  the  year  1238,  Bungla;  therefore,  if  in  truth  there  was  a  woman  named 
Heramum,  still  from  the  year  of  her  demise,  which  apparently  occurred  in  the  year 
1212  or  1213  (1805-6,  T),  to  the  time  of  the  writing  of  the  letters  dated  in  the  year 
1816,  answering  to  the  year  1222,  B.S.,  nine  or  ten  years  intervened;  hence  it  is 
apparent,  that  the  other  wife,  residing  in  the  same  house  with  Fyz  Ali,  of  whom 
mention  is  made  in  the  letters  of  former  collectors,  is  this  very  Respondent ;  and  the 
allegation  at  present  made  by  the  Appellant,  that  the  '  other  wife '  has  reference  to 
Heramum,  is  considered  to  be  a  downright  falsehood.     In  the  same  way  the  letters 
of  the  collectors,  and  the  report  of  Thekoor  Das,  guardian,  from  which  are  dedu- 
cible  a  cheerful  performance  of  the  relative  duties  of  husband  and  wife  between  Rai 
Jan  Ehanum  and  Fyz  Ali  Ehan,  the  circumstance  of  the  said  Ehanum  being  well 
known  as  his  wife,  are  as  good  as  witnesses  of  unquestionable  veracity  in  establish- 
ing  [311]   the  marriage  of  the  Respondent   and   the   parentage  of  Saadat  Ali  as 
attaching  to  Fyz  Ali  Ehan ;  and  further,  from  the  depositions  of  the  witnesses  filed 
at  the  CoUectorship,  and  from  other  exhibits  of  the  Respondent,  it  appears  that  the 
Respondent   always   lived  with  Fyz  Ali  Khan  in  the  manner   usual  with   married 
women.     For  instance,  in  the  year  1223  she  came  from  Glorai  to  Nuseerabad,  of 
which  place  Fyz  Ali  Ehan  was  then  a  resident,  and  took  up  her  residence,  and  they 
associated  together  as  husband  and  wife;  and  in  those  circumstances  she  became 
pregnant,  and  in  the  month  of  Poos  1224,  B.S.,  Saadat  Ali  was  born  of  her  venter. 
And  the  report  of  Ram  Chunder,  the  guardian  of  Fyz  Ali  Ehan,  dated  the  11th  Poos 
1224,  B.S.,  on  the  subject  of  the  Respondent's  residing  with  Fyz  Ali  Ehan  for  more 
than  one  year  previous  to  the  birth  of  Saadat  Ali,  affirms  the  depositions  of  the  wit- 
nesses and  other  exhibits ;  and  from  the  petition  of  the  Respondent  filed  at  the  Zillah 
Court,  and  which  the  Appellant  herself  does  not  deny,  it  appears  that  the  Respon- 
dent, at  the  time  Fyz  Ali  Ehan  manifested  his  intention  of  marrying  Shums-oon- 
Nissa,  gave  in  a  petition  of  opposition  declaratory  of  her  own  conjugal  aflSnity,  and 
of  Fyz  Ali  Ehan's  intention  to  contract  another  marriage  without  the  concurrence 
of  the  Respondent,  contrary  to  the  terms  of  her  marriage  settlement ;  although  the 
petition  alluded  to  was  not  approved,  still  no  objection  nor  denial  on  the  part  of 
Fyz  Ali  Ehan,  and  Ramzan  Beeby,  his  mother,  as  to  the  conjugal  afiinity  of  the  Re- 
spondent, is  apparent :  on  the  contrary,  there  is  a  total  silence  on  the  subject  on 
their  part ;  and  Meer  Saadut  Ali,  whose  deposition  has  been  taken  agreeably  to  the 
order  of  this  Court,  has  also  clearly  written  in  his  petition,  upon  which  an  [312] 
order  was  passed  on  the  2nd  of  April  1825,  that  Shums-oon-Nissa  Ehanum  and  Rai 
Jan  Ehanum  are  both  wives  of  Fyz  Ali  Ehan.     From  this  it  is  also  manifest  that  the 
Respondent,  from  the  commencement,  claimed  conjugal  affinity  with  the  said  E^han, 
and  was  universally  known  as  being  his  wife;  and  the  present  allegation  of  Meer 
Saadut  Ali,  that  Fyz  Ali  Ehan  did  not  marry  Mussumat  Rai  Ehanum,  and  did  not 
associate  with  her,  appears  to  be  an  unqualified  falsehood ;  indeed,  the  assertion  of 
the  said  witness,  of  his  having  heard  the  story  of  the  Respondent's  residence  at 
Giorai,  at  the  house  of  Fyz  Ali  Ehan,  from  Mussumat  Ayeena,  his  maternal  aunt, 
at  the  age  of  twelve  years,  and  of  the  residence  of  the  Respondent  at  Nuseerabad, 
near  the  house,  the  dwelling-house  of  Fyz  Ali  Ehan,  prior  and  subsequent  to  the  birth 
of  Saadat  Ali,  and  the  admission  of  the  witness,  of  his  having  protected  the  Re- 
spondent for  the  period  of  two  years  in  his  own  house,  are  affirmatory  of  the  justness 
'  of  the  claim  of  the  Respondent,  and  of  the  collusion  of  the  witness  of  the  Appellant ; 
but  leaving  these  circumstances  out  of  consideration,  as  the  acknowledgment  of  Fyz 
Ali  Ehan  of  the  filiation  of  Saadat  Ali  has  been  obtained  in  the  manner  in  which  the 
witnesses  of  the  Respondent  have  deposed  in  this  case,  whether  there  be  witnesses 
who  saw  the  performance  of  the  marriage  rite  or  not,  that  acknowledgement  of  his 
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furnishes  certain  proof  of  the  parentage  of  Saadat  AH,  and  necessarily  a  consequent 
proof  of  the  marriage  of  Mussumat  Rai  Jan  Ehanum,  his  mother,  with  Fyz  Ali  Ehan, 
and  these  conclusions  are  to  be  deduced  from  the  futwa  of  the  former  Chief  Eazi,  in 
the  suit  No.  1546,  and  from  the  futwa  of  the  present  Chief  Eazi,  which  at  the  requisi- 
tion of  the  Judge  of  the  Provincial  Court  has  been  filed  in  this  [313]  suit.  Con- 
sidering all  these  circumstances,  in  my  opinion  the  Respondent  is  the  wife  of  Fyz  Ali 
Ehan,  and  Saadat  Ali  is  his  son ;  and  the  claim  of  the  Respondent,  formerly  Plain- 
tiff, brought  on  her  own  account,  and  as  guardian  on  account  of  Saadat  Ali  Ehan,  is 
just,  and  they  and  Shums-oon-Nissa,  Appellant,  have  the  right  of  obtaining  the 
estate  of  Fyz  Ali  Ehan  on  the  ground  of  heirship,  and  the  division  of  the  property 
left  by  him  between  all  three  persons  should  be  made  agreeably  to  the  law  of  in- 
heritance. But  as  from  the  deed  of  marriage  settlement  filed  by  the  Appellant,  the 
genuineness  of  which  the  Respondent  does  not  deny,  it  is  apparent  that  Fyz  Ali  Ehan 
contracted  marriage  with  Mussumat  Shums-oon-Nissa  under  a  deed  of  marriage 
settlement  of  Rs.  9000  and  500  gold  mohurs,  and  in  lieu  of  the  third  to  be  paid  in 
advance,  settled  upon  her  the  share  of  Eismut  Ehona  Deolee,  etc.,  and  that  the  two- 
thirds  to  be  paid  afterwards  have  not  yet  been  discharged,  and  that  according  to  the 
futwa  of  the  law-officers,  the  liquidation  thereof  has  the  priority  of  succession,  there- 
of, the  separation  of  the  property  detailed  in  the  deed  of  marriage  settlement  on 
account  of  the  third  payable  in  advance,  and  the  liquidation  of  the  two-thirds,  the 
payment  of  which  was  postponed,  from  the  property  left  by  Fyz  Ali  Ehan,  are 
necessary;  and  my  opinion  accords  in  every  particular  with  the  opinion  recorded 
by  William  Braddon,  Esq.,  a  Judge  of  this  Court :  therefore  it  is  ordered — ^That  the 
Decree  of  the  Provincial  Court  of  Juhangee-nagur,  dated  9th  of  May  1832,  be 
amended  and  corrected  in  the  following  manner: — "  That  the  property  detailed  in 
the  deed  of  marriage  settlement  on  account  of  the  one-third  payable  promptly,  be 
separated  from  the  mahals  in  dispute  if  it  be  included  therein,  and  whatever,  ac- 
cording to  cal-[314]-culation,  may  be  due  on  account  of  the  two-thirds  of  the  dower 
of  the  Appellant,  the  payment  of  which  was  postponed,  be  paid  from  the  sum  of  one 
lac  and  Rs.  41,857.  12  anas,  15  gundas,  2  kowries,  the  amount  profits  deposited  in 
the  treasury  of  the  CoUectorship ;  that  the  share  of  the  zemindary  of  pergunna 
Atiya,  etc.,  the  property  left  by  Fyz  Ali,  and  amount  profits  forthcoming  in  the 
Collector's  treasury,  having  been  divided  into  sixteen  shares,  one  share  be  relin- 
quished as  the  right  of  the  Appellant  on  account  of  her  conjugal  affinity,  and  that 
one  share  of  the  right  of  the  Respondent  on  account  of  bet  conjugal  affinity,  and 
fourteen  shares,  the  right  of  Saadat  Ali  Ehan,  the  minor  son,  being  his  right  as  the 
son  (of  the  deceased),  making  together  15  shares,  be  decreed  in  favour  of  the  Re- 
spondent, formerly  Plaintiff,  and  that,upon  the  execution  of  the  Decree  of  this  Court, 
the  Respondent  have  posseBsion  of  a  15  anas  portion  of  the  zemindary  and  talooks, 
etc.,  detailed  in  the  plaint,  the  property  left  by  Fyz  Ali  Ehan,  and  that  she  recover 
from  the  Appellant  a  15-anas  proportion  of  the  amount  of  profits  alluded  to,  and  the 
amount  collections  of  her  share  and  of  the  share  of  Saadat  Ali  Ehan  from  the  period 
of  the  institution  of  the  suit  to  the  date  of  her  obtaining  possession  as  detailed  in  the 
Decree  of  the  Provincial  Court,  and  that  the  costs  of  both  Courts  be  borne  by  the 
Appellant  to  the  extent  of  the  claim  proved,  and  by  the  Respondent  to  the  extent  not 
proved." 

From  this  Decree,  Shums-oon-Nissa  Ehanum  appealed  to  his  late  Majesty  in 
Council. 

After  the  commencement  of  the  Appeal,  the  original  Appellant  died,  and  the 
Appeal  was  revived  by  her  brother,  the  present  Appellant,  Ehajah  Hidayut  OoUah. 

[315]  The  Appellant  contended  that  the  Decree  was  erroneous  for  the  following 
reasons : — 

I. — Because  the  Respondent  has  not  proved  either  that  she  is  the  wife,  or  that 
Saadat  Ali  is  the  son,  of  Fyz  Ali  Ehan. 

n. — Because,  in  the  absence  of  proof  of  the  Respondent's  marriage,  her  claims, 
and  that  of  her  son  Saadat  Ali,  must  entirely  depend  upon  evidence  of  a  direct  and 
valid  acknowledgment  of  the  latter  by  Fyz  Ali  Ehan,  and  because  the  evidence  pro- 
duced by  the  Respondent  for  the  purpose  of  proving  that  acknowledgment  is  wholly 
unworthy  of  credit,  and  was  in  fact  discredited  by  the  Provincial  Court,  before 
which  the  evidence  was  taken. 
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III. — ^Because  Fyz  Ali  Khan,  from  his  state  of  imbecility  of  mind,  was  incom- 
petent to  make  that  acknowledgment  of  Saadat  Ali,  as  his  son,  which  is  required  by 
the  Mahomedan  Law  in  such  a  case. 

The  Respondent,  on  the  other  hand,  submitted  that  the  Decree  was  just  and 
proper  for  the  following  reasons:  — 

I. — Because  the  marriage  of  the  Respondent,  Rai  Jan  Ehanum,  with  Fyz  Ali 
Khan,  was  satisfactorily  proved,  and  there  was  no  suflBcient  evidence  to  rebut  the 
legal  presumption  thence  arising,  of  the  legitimacy  of  her  son,  Saadat  Ali  Khan. 

II. — ^Because  it  was  distinctly  proved  that  Saadat  Ali  Khan  was  recognized  by 
Fyz  Ali  Khan  as  his  son,  and  such  recognition  (even  without  formal  proof  of  a  mar- 
riage) was  sufficient  to  establish  the  legitimacy  of  Saadat  Ali  Khan,  and  the  rights 
of  the  Respondents,  as  determined  by  the  Decree  of  the  Court  below. 

[316]  Mr.  Charles  BuUer,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellant ;  and 
Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent. 

The  following  cases  and  authorities  were  cited  : — Mihr  AH-  v.  KureemoonUa  Beffum 
(2  Ben.  Sud.  Dew.  Reps.  112).  Fyz  Ali  Khan  v.  Mussumaitt  Fatiina  Khatoon  (1  Ben. 
Sud.  Dew.  Reps.  357).  Mirta  Qaim  Ali  Beg  v.  Musgumaut  Hingun  (3  Ben.  Sud. 
Dew.  Reps.  152).  Jetwwnt  Siny-jee  Vhhy  Svng-jee  v.  Jet  Svng-jee  Ubby  Sing-jee 
(Ante  [3  Moo.  Ind.  App.],  p.  245).  Macnaghten's  Principles  of  the  Mahomedan 
Law,  23,  90,  93,  297,  299.     N.  B.  E.  Baillie's  Mahomedan  Law  of  Inheritance,  34,  49. 

The  Right  Hon.  Dr  Lushingtom — The  claim  in  this  case  relates  to  the  inherit- 
ance of  the  zemindary  of  Atiya ;  and  the  claimants  of  that  inheritance,  at  least  all 
the  claimants  that  it  is  necessary  now  to  name,  are  two  persons  claiming  to  be  the 
lawful  widows  of  the  deceased  Zemindar,  one  of  whom  claims  also  on  behalf  of  her 
son,  whom  she  alleges  to  have  been  the  legitimate  issue  of  the  deceased  person. 

Both  the  Courts,  under  whose  consideration  the  questions  in  this  cause  have  been 
brought,  have  come  to  the  conclusion  that  the  claim  preferred  by  Rai  Jan  on  behalf 
of  herself  and  of  her  son,  is  a  just  one;  in  other  words,  they  consider  there  has  been 
■iifficient  proof  to  justify  them  in  determining  that  she  was  the  lawful  wife  of  the 
deceased  Zemindar,  and  that  her  son  was  the  lawful  son  of  that  Zemindar.  It  is 
hardly  necessary  to  say  that  before  their  Lordships  would  reverse  the  Decree  of  two 
concurrent  Courts,  they  must  be  perfectly  satisfied  that  some  legal  miscarriage  has 
taken  [317]  place.  But  their  Lordships  are  of  opinion  in  this  case  that  the  evidence 
is  decidedly  in  favour  of  the  judgment  to  which  those  two  Courts  originally  came. 

The  question  appears  to  be  one  depending  upon  the  law,  with  relation  to  Maho- 
medan property,  and  the  proofs  in  support  of  the  case  are  applied  to  that  law. 
Several  references  have  been  made  to  the  work  of  Mr.  Macnaghten  upon  this  subject. 
It  will  not  be  necessary  to  read  at  length  the  part  of  his  preliminary  remarks  to 
which  reference  has  been  made,  and  which  indeed  has  been  already  done;  but  the 
substance  of  it  appears  to  be  this : — After  having  stated  what  is  the  general  opinion 
entertained  upon  the  question,  he  says — "  The  Mahomedan  lawyers  carry  this  dis- 
inclination (that  is  against  bastardizing)  much  further ;  they  consider  it  the  legiti- 
mate of  reasoning  to  infer  the  existence  of  marriage  from  the  proof  of  cohabitation." 
He  then  says — "  None  but  children  who  are  in  the  strictest  sense  of  the  word  spurious 
are  considered  incapable  of  inheriting  the  estate  of  their  putative  father.  The 
evidence  of  persons  who  would,  in  other  cases,  be  considered  incompetent  witnesses 
is  admitted  to  prove  wedlock,  and,  in  short,  where  by  any  possibility  a  marriage  may 
be  presumed,  the  law  will  rather  do  so  than  bastardize  the  issue,  and  whether  a  mar- 
riage be  simply  voidable  or  void  ab  initio  the  oflFspring  of  it  will  be  deemed  legiti- 
mate "  (P.  x.xiii.  iv.). 

It  may  be  observed  that  this  is  the  statement  of  Mr.  Macnaghten,  evidently  after 
great  deliberation  upon  the  subject,  because  he  goes  on  to  refer  to  what  has  been 
said  by  Sale ;  and  he  then  observes — "  This  I  apprehend,  with  all  due  deference,  is 
carrying  the  doctrine  to  an  extent  unwarranted  by  law ;  for  where  children  are  not 
born  of  women  proved  to  be  married  to  their  [318]  fathers,  or  of  female  slaves  to 
their  fathers,  some  kind  of  evidence  (however  slight)  is  requisite  to  form  a  presump- 
tion of  matrimony  "  (P.  xxiv.)  He  then  observes — "  The  mere  fact  of  casual  concu- 
binage is  not  sufficient  to  establish  legitimacy ;  and  if  there  be  proved  to  have  existed 
any  insurmountable  obstacle  to  the  marriage  of  their  putative  father  with  their 
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mother,  the  children,  though  not  born  of  common  women,  will  be  considered  bastards 
to  all  intents  and  purposes  "  (P.  xsiv.)  The  effect  of  that  appears  to  be,  that  where  a 
child  has  been  born  to  a  father,  of  a  mother  where  there  has  been  not  a  mere  casual 
concubinage,  but  a  more  permanent  connection,  and  where  there  is  no  insurmount- 
able obstacle  to  such  a  marriage,  then,  according  to  the  Mahomedan  Law,  the 
presumption  is  in  favour  of  such  marriage  having  taken  place. 

We  apprehend  that  in  considering  this  question  of  Mahomedan  Law  we  must,  at 
least  to  a  certain  extent,  be  governed  by  the  same  principle  of  evidence  which  the 
Musulman  lawyers  themselves  would  apply  to  the  consideration  of  such  a  question. 
The  first  step  in  the  case  is  the  petition  which  has  been  so  much  commented  upon  at 
the  Bar,  namely,  the  petition  of  Rai  Jan,  bearing  date  the  11th  of  December  1813. 
In  that  Petition  she  states  herself  to  be  the  wife  of  Fyz  Ali  Khan,  and  she  sets  forth 
the  marriage  settlement  without  indeed  ascribing  to  it  any  date  or  giving  any  date 
to  the  marriage.  Having  so  done,  she  repres^its  that  the  Ehan  was  kept  away  and 
not  permitted  to  return  to  his  own  house;  that  there  were  a  number  of  persons  who 
had  attempted  to  confine  her,  and  not  to  permit  her  to  go  to  the  Ehan ;  and  that  he 
was  a^out  to  marry  another  wife. 

Now  this  document  appears  to  their  Lordships  to  be  [319]  a  document  of  the  very 
greatest  importance,  for  without  going  the  length  of  saying  that  it  is  a  true  assertion 
of  all  the  facts  therein  contained,  it  is  at  any  rate  an  assertion  of  facts,  in  conformity 
with  the  subsequent  statement  of  this  very  person.  The  statement  in  this  petition  is 
made  in  the  year  1813,  before  there  is  any  anticipation  of  a  litigation  of  this 
description,  and  it  is  made  by  her  at  a  period  when  Fyz  Ali  Khan  is  not  considered 
or  deemed  to  be  incompetent ;  it  is  addressed  to  a  competent  Court,  and  she  must, 
if  she  anticipated  any  good  result  from  the  presentation  of  that  petition,  have  also 
anticipated  that  the  facts  contained  in  that  petition  might  be  the  subject  of  judicial 
examination.  She,  therefore,  offers  in  the  year  1813,  to  subject  her  claim  (which  is  in 
substance  the  same  as  her  claim  now)  to  the  examination  of  a  competent  Court  to 
decide  on  it.  It  appears  that  this  petition  was  rejected,  and  we  presume  on  the 
ground  that  even  supposing  the  whole  facts  contained  in  it  to  be  true,  yet  that  would 
be  no  justification  for  the  interference  of  the  Court,  for  the  purpose  of  preventing  the 
contemplated  marriage. 

In  the  year  1816,  Fyz  Ali  Khan  was  placed  under  the  protection  of  the  Court  of 
Wards.  It  is  not  necessary  to  go  minutely  into  the  question  what  was  the  precise 
state  of  his  mind  or  of  his  intellect  at  that  period.  It  is  not  distinctly  raised  in  the 
course  of  the  pleadings  which  were  given  in  by  the  parties  upon'  this  occasion.  But 
the  result  of  the  evidence  appears  to  be,  that  he  was  a  person  who  had  become  much 
addicted  to  habits  of  intoxication,  and  that  his  intellects  were  impaired,  though  it 
does  not  appear  in  any  part  of  that  evidence,  that  he  had  become  what  may  be  called 
an  idiot.  However,  in  1816,  his  property,  and  also  his  person,  [320]  were  placed 
under  the  care  of  that  Court,  and  proceedings  have  taken  place,  which  have  been 
much  relied  on,  in  both  of  the  Courts  below,  in  the  determination  of  the  questions 
which  came  under  their  consideration. 

The  first  document  to  which  it  may  be  expedient  to  refer,  is  the  report  of  Mr. 
Pakenham,  the  Collector,  of  the  19th  of  July  1816.  Mr.  Pakenham,  in  the  discharge 
of  his  duty,  in  writing  a  letter  to  the  Court  of  Wards,  proposes  to  them  a  settlement 
out  of  the  estate  of  Fyz  Ali  Khan,  and  after  having  mentioned  certain  circumstances 
relating  to  the  amount  of  the  property,  he  recommends  the  sum  to  be  allotted  for  the 
expenses  of  Fyz  Ali  Khan  and  his  family,  to  be  fixed  at  200  rupees  a  month,  namely, 
120  rupees  for  Fyz  Ali  Khan,  his  two  wives,  and  his  mother;  30  rupees  for  the 
servants'  wages;  and  50  rupees  for  the  support  of  a  number  of  females  who  have 
long  lived  in,  and  been  maintained  by,  the  family,  and  to  whom  he  states  that  a  sum 
equal  to  what  he  proposes  has  been  for  some  time  past  allowed.  He  adds — "  This 
last  item  I  have  not  recommended  without  carefully  ascertaining  that  there  are  such 
persons  who,  from  having  been  all  along  supported  by  the  Zemindar,  may  be  con- 
sidered as  entitled  to  an  allowance." 

Now,  without  taking  this  as  evidence  of  the  fact,  that  she  was  the  wife  of  Fyz  Ali 
Khan,  it  is  evidence  to  this  effect,  that  so  far  as  Mr.  Pakenham's  investigation  had  ex- 
tended, it  justified  him  in  making  the  representation  which  he  made,  in  the  discharge 
of  his  duty,  to  the  Court  of  Wards.     The  Court  of  Wards  acted  upon  that  representa- 
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tion,  and  Rai  Jan  continued  to  receive  an  allowance  of  10  rupees  a  month,  from  the 
year  1817  up  to  the  year  1824,  when  Fyz  Ali  Khan  died. 

[321]  It  appears,  further,  that  during  this  period,  Rai  Jan  was  residing  at  the 
house  of  Fjz  Ali  Ehan,  or,  at  least,  in  that  part  of  the  building  appropriated  to 
women  belonging  to  Fjz  Ali  Ehan.  AU  the  evidence,  so  far  as  it  can  be  called 
evidence,  goes  to  that  extent,  and,  indeed,  it  appears  scarcely  to  be  a  point  in  con- 
troversy. There  is  the  report  of  Mr.  Scott,  who,  it  may  be  observed,  is  hostile  to  the 
claim  of  Rai  Jan.  He  states,  incidentally,  for  the  purpose  of  justifying  his  advice, 
that  the  other  wife  should  not  be  permitted  to  come  into  the  household  of  Fyz  Ali 
Ehan;  that  this  wife  is  now  residing  with  him.  He  says: — "Now,  as  your  ward 
has  one  wife  living  with  him,  as  far  as  I  am  able  to  Judge,  any  intercourse  with, 
another  who  has  been  so  long  absent,  could  in  no  degree  add  to  his  domestic  comfort." 
It  appears  that  Shums-oon-Nissa,  the  other  wife,  had  been  residing  separately  from 
her  husband  for  a  considerable  time,  and  that  she  had  presented  a  petition  for  the 
purpose  of  being  allowed  to  return  to  him ;  and  the  ground  upon  which  the  Collector 
advises  against  that  petition  being  complied  with,  is,  that  this  wife,  the  present 
Respondent,  was  residing  with  him  during  that  period,  and  that,  therefore,  the 
return  of  Shums-oon-Nissa  would  be  unnecessary  and  inconvenient.  There  are 
several  other  documents  of  the  same  tenor,  which  it  is  unnecessary,  in  the  view  of  their 
Lordships,  to  follow  in  detail,  namely,  the  reports  of  the  Collectors. 

We  apprehend  then,  that,  in  point  of  fact,  the  case  comes  clearly  and  indisputably 
to  this — ^that  this  person,  Rai  Jan,  was  actually  residing,  during  a  period  of  seven 
years,  in  the  female  department  of  Fyz  Ali  Ehan ;  that,  according  to  the  statements, 
so  far  as  we  can  make  them  out,  she  was  so  residing  for  a  twelvemonth  [322]  anterior 
to  the  birth  of  this  child  taking  place ;  that  while  she  so  resided,  she  was  recognized, 
to  a  certain  extent,  undoubtedly,  as  the  wife  of  Fyz  Ali  Ehan ;  that  the  child  was 
born  under  his  roof,  and  that  that  child  continued  to  be  maintained  in  his  house 
without  any  steps  being  taken  on  the  part  of  Fyz  Ali  Ehan,  or  of  any  one  else,  to 
repudiate  his  title  to  legitimacy  as  the  offspring  of  Fyz  Ali  Ehan. 

If  these  facts  be  so  proved,  the  question  is,  whether  the  evidence  is  not  sufScient 
to  support  the  legitimacy  of  the  present  claimant,  Saadat  Ali  Ehan,  according  to  the 
law  as  laid  down.  In  the  opinion  of  the  law-officers  who  were  there  consulted,  they 
expressed  themselves  to  the  following  effect: — "Under  the  above  circumstances,  in 
the  event  of  the  proof  of  these  facts,  that  Mussumat  Rai  Jan  associated  with  Fyz  Ali 
Ehan,  and  remained  with  the  other  females  in  the  house  of  F3rz  Ali  Ehan,  and  Saadat 
Ali  Ehan  was  born  of  her  venter,  being  the  offspring  of  the  loins  of  the  said  Fyz  Ali 
Ehan,  as  is  to  be  clearly  understood  from  the  proceeding  of  the  Appeal  Court  of 
Juhangee-nagur,  dated  the  20th  of  September  1821  " :  they  then  go  on  to  say  that  he 
would  be  the  lawful  child  of  Fyz  Ali  Ehan,  and  that  he  and  the  mother  would  be 
entitled  to  claim  their  share  of  the  inheritance. 

Now  all  the  facts  which  are  there  stated,  upon  the  principle  of  assumption,  appear 
to  us  to  be  maintained  by  the  evidence  in  this  case ;  namely,  that  Mussumat  Rai  Jan 
did  associate  with  Fyz  Ali  Ehan  ;  that  she  did  remain  with  the  females  of  the  house 
of  Fjz  Ali  Ehan ;  that  Saadat  Ali  Ehan  was  bom  of  her  venter ;  and,  as  to  his  being 
the  offspring  of  Fyz  Ali  Ehan,  we  think  that  is  a  circumstance  necessary  to  be  inferred 
from  the  previous  facts. 

[323]  With  reference,  then,  to  the  law,  as  laid  down  by  Mr.  Macnaghten,  and 
which  appears  to  be  acknowledged  at  the  Bar  to  be  law :  without  going  into  the 
question  of  the  oral  evidence,  whether  there  was  an  express  acknowledgment  of  the 
child  by  Fyz  Ali  Ehan,  as  the  son  or  not,  there  seems  to  be  that  which  at  least  is 
tantamount  to  oral  evidence  of  any  declaration,  because  there  is  a  consecutive  course 
of  treatment,  both  of  the  mother  and  of  the  child,  for  a  period  of  between  seven  and 
eight  years,  under  circumstances,  in  which  it  appears  to  their  Lordships  to  be  next  to 
impossible  that  such  a  mode  of  treatment  would  have  been  continued,  except  from  the 
presumption  of  the  cohabitation,  and  of  the  son  being  the  issue  of  the  loins  of  Fyz 
Ali  Ehan.  But  their  Lordships  are  not  disposed  to  think  that  the  whole  of  the 
testimony,  with  regard  to  the  verbal  acknowledgment  of  Saadat  Ali  Ehan,  ought  to 
be  rejected.  It  is  not  necessary,  however,  to  decide  the  case  upon  that  ground,  because 
we  think,  for  the  reasons  I  have  stated,  and  without  receiving  as  evidence,  that  which 
is  not  legitimate  or  credible  evidence,  there  are  sufficient  facts  either  admitted  by 
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both  parties,  or  proved  by  the  treatment  and  the  whole  res  gestae  in  the  case,  to  bring 
it  within  the  principles  of  law,  which  have  been  already  adverted  to,  and  that,  there- 
fore, the  Judgment  of  the  Court  below  must  be  affirmed,  with  costs. 

[See  Aahrufood  Dowlah  Ahmed  Hossem  Khan  Bahadoor  v.  Hyder  Uossein  Khan, 
1866,  11  Moo.  Ind.  App.  107,  114;  Neuab  Mulka  Jehan  Sahiba  v.  Mahomed 
Uthkurree  Khan,  1873,  L.R.  Ind.  App.  Sup.  Vol.  201 ;  Ranee  Khujooroonusa 
V.  Mustamut  Roushun  Jehan,  1876,  L.R.  3  Ind.  App.  311;  Abdool  Razatk  v. 
Aga  Mahomed  Jafer  Bmdaneem^  1893-94,  L.R.  21  Ind.  App.  56.] 


[324]  JITVEER-BHAEE  and  Others,— Appellants ;  VURUJ-BHAEE  and  Others,— 

Respondents  *  [August  28,  29,  1844]. 

On  appeal  from  the  Sudder  Dewanny  Court  at  Bombay. 

This  Court  will  not  act  as  a  Court  of  original  jurisdiction.     Therefore, 
Where  the  Judge  of  the  Court  below,  improperly  suppressed  documents,  which 
were  not  discovered  until  after  the  transmission  of  the  Appeal  to  Her  Majesty 
in  Council,  their  Lordships  refused  to  give  an  opinion  on  the  merits,  and 
remitted  the  cause  to  the  Sudder  Dewanny  court,  for  reconsideration. 

This  suit  was  originally  instituted  in  the  Zilla  Court  at  Eaira,  by  the  Respondents 
against  the  Appellants.  The  Plaintiffs  claimed  to  be  a  joint  undivided  family  with 
the  Defendants,  and  prayed  for  a  partition  and  distribution  of  the  joint  estate. 
Evidence  of  a  conflicting  character  was  entered  into  on  both  sides,  and  Mr.  Grant, 
the  then  Judge  of  the  Eaira  Court,  in  accordance  with  the  Bombay  Regulation  IV.  of 
1827,  sec.  24,  referred  the  whole  of  the  evidence  to  a  Punchayet.  Mr.  Grant  was 
afterwards  removed  from  the  Eaira  Court  to  the  Ahmedabad  Court,  and  Mr.  Bell 
was  appointed  Judge  of  the  Eaira  Court  in  his  stead. 

It  appeared  that,  on  the  5th  of  December  1827,  the  Defendant,  GuUa-bhaee  Valla- 
bhaee,  presented  a  petition  to  Mr.  Bell,  objecting  to  the  mode  of  examination  which 
Mr.  Grant  had  adopted,  on  the  hearing  of  this  case,  and  stating  that  that  Judge  had 
refused  to  take  the  depositions  of  some  of  the  witnesses  cited  by  him,  for  the  purpose 
of  proving  that  the  property  in  question  [325]  had  been  acquired  by  one  Bapoo-jee. 
The  petition  also  stated,  that  the  persons  who  had  been  appointed  members  of  the 
Punchayet  were  friends  and  relations  of  the  Respondents ;  that  the  case  was  not  a 
proper  one  to  refer  to  a  Punchayet,  and  that  the  reference  made  to  them  had  been 
without  the  consent  of  the  petitioner.  It  would  appear  from  the  Order  made  by  Mr. 
Bell,  as  endorsed  upon  the  petition,  that  the  Judge  reserved  the  consideration  of  these 
objections  until  the  hearing  of  the  cause. 

This  petition  and  order  were  numbered  312  on  the  file  of  the  suit. 

On  the  11th  of  January  1828,  the  Punchayet  made  their  report,  in  which  they 
declared  that  the  majority  of  the  title-deeds  produced  by  the  Respondents  were 
genuine. 

On  the  26th  of  February  1828,  the  Defendant,  Gulla-bhaee,  presented  another 
petition  to  Mr.  Bell,  which  reiterated  the  allegations  contained  in  the  last-mentioned 
petition,  and  distinctly  alleged  that  the  reference  to  the  Punchayet  was  the  conse- 
quence of  a  combination  between  the  Respondents  and  Sooruj  Ram,  the  Mokhtar  of 
the  heirs  of  Raga-bhaee  and  one  Lukmi  Ram,  the  native  agent  to  Mr.  Grant.  Mr. 
Bell  endorsed  an  Order  on  this  petition,  that  it  should  be  brought  forward  at  the 
hearing  of  this  cause ;  it  appeared,  however,  that  neither  the  original  petition  nor 
the  Order  made  upon  it  were  ever  filed  with  the  other  proceedings  in  the  cause. 

The  Defendant,  Gulla-bhaee,  subsequently  presented  two  other  petitions,  dated 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Ent.,  and 
Sir  E.  Ryan,  Ent. 
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the  30th  of  April  and  19th  of  June  1828,  again  impugning  the  conduct  of  Mr.  Grant, 
and  insisting  that  the  members  of  the  Punchayet  were  friends  and  relatione  of  the 
Respondents,  and  [326]  had  been  appointed  without  his  consent.  No  Order  was 
made  ui>on  these  petitions,  which  were  respectively  numbered  313  and  319  on  the 
file  of  the  proceedings. 

Before  the  cause  came  on  for  hearing,  the  Zilla  Court  of  Eaira  was  abolished, 
and  the  suit  being  transferred  to  the  ZiUa  Court  of  Ahmedabad,  tlie  whole  of  the 
papers  and  proceedings,  including  the  above-mentioned  petitions  (Nos.  312, 313, 319), 
were  forwarded  to  the  last-mentioned  Court  In  consequence  of  this  arrangement, 
the  cause  again  came  within  the  jurisdiction  of  Mr.  Grant. 

The  Decree  of  the  Zilla  Court,  bearing  date  the  1st  of  February  1829,  declared  that 
both  the  Respondents  and  GuUa-bhaee  and  his  co-heirs  were  jointly  interested  in  the 
property,  and  the  claim  of  the  Respondents  was  consequently  allowed  with  costs. 

Gulla-bhaee  appealed  to  the  Sudder  Dewanny  Adawlut,  which  Court  subsequently 
afSrmed  this  Decree. 

It  afterwards  appeared  that,  in  forwarding  tlie  proceedings  and  documents  in 
this  suit  to  the  Sudder  Adawlut,  Mr.  Grant  withdrew  and  suppressed  from  among 
the  proceedings  the  three  petitions  numbered  312,  313,  and  319,  and  falsified  the 
record  of  the  proceedings  received  by  him  from  the  Zilla  Court  of  Eaira,  with  the 
view  of  excluding  all  mention  of  those  petitions.  One  important  effect  of  the 
suppression  of  the  three  petitions  was,  that  in  the  absence  of  those  petitions  it 
appeared  as  if  Gulla-bhaee  Valla-bhaee,  instead  of  objecting  from  the  first  to  the 
reference  to  the  Punchayet,  had  acquiesced  in  that  reference  until  he  found  its 
decision  was  against  him ;  while,  on  the  contrary,  the  fact  was,  that  he  always  pro- 
tested against  sucli  a  submission  of  the  case. 

[327]  A  transcript  of  all  the  proceedings  in  the  suit,  as  altered  by  Mr.  Grant,  to- 
gether with  all  the  papers  and  documents,  with  the  exception  of  the  three  petitions 
before  mentioned,  were  transmitted  by  the  Sudder  Adawlut  to  His  late  Majesty  in 
Council. 

In  the  year  1837  the  judicial  conduct  of  Mr.  Grant  became  the  subject  of  a 
lengthened  investigation  on  the  part  of  the  Government  of  Bombay.  The  suppression 
of  the  above-mentioned  petitions,  Nos.  312,  313,  and  319,  and  the  alteration  of  the 
record  so  as  to  exclude  all  reference  to  those  documents,  constituted  one  of  the 
charges  against  him.  The  Commission  appointed  by  Government  to  conduct  the 
inquiry,  reported  that  Mr.  Grant  was  guilty  of  this  and  other  charges  brought  against 
him,  and  in  consequence  of  this  report,  the  Government  suspended  him  from  office. 

The  Bombay  Government  subsequently  referred  the  case  to  the  Sudder  Dewanny 
Adawlut  of  that  Presidency,  in  order  that  further  proceedings  might,  if  necessary, 
be  held  for  the  purpose  of  being  laid  before  Her  Majesty  in  Council.  The  Suddier 
Adawlut  recommended  that  a  translation  of  the  suppressed  documents,  a  complete 
copy  of  the  proceedings  of  the  Commission,  and  the  opinion  of  the  Government 
respecting  Mr.  Grant's  conduct,  with  their  reasons  for  suspending  him  from  the 
public  service,  should  at  once  be  forwarded,  in  order  to  be  laid  before  Her  Majesty  in 
Council. 

This  was  accordingly  done,  and  the  Appeal  now  came  on  for  hearing  on  the 
whole  case. 

Mr.  Wigram,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants ;  and  Mr. 
Burge,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edniond  F.  Moore,  for  the  Respondents. 

[328]  Lord  Langdale. — Their  Lordships  have  taken  the  circumstances  of  this  case 
into  their  consideration,  and  looking  into  the  conduct  pursued  by  the  Judge,  in  sup- 
pressing from  the  Sudder  Dewanny  Adawlut,  certain  documents  which  had  been 
proved  in  the  Court  below,  their  Lordships  are  of  opinion  that  the  case  was  never 
properly  presented  to  the  consideration  of  that  Court,  and  consequently  that  that 
Court  had  not  the  means,  which  they  ought  to  liave  liad.  of  forming  their  judgment 
upon  it.  For  this  reason  their  Lordships  are  of  opinion  that  this  cause  must  be 
remitted  back  to  the  Sudder  Dewanny  Adawlut,  with  a  direction  that  that  Court  take 
into  their  consideration  such  allegations  as  were  contained  in  the  several  petitions 
of  the  Appellants,  and  investigate  the  matters  therein  alleged  in  such  a  manner  as 
to  them  may  seem  best. 
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Certain  costs  have  been  incurred  in  consequence  of  the  conduct  of  Mr.  Grant. 
That  being  so,  and  Mr.  Grant  having  been  an  o£Scer  of  the  East  India  Company,  it 
seems  to  be  worthy  of  their  consideration  how  far  they  will  have  regard  to  the  costs 
which  the  parties  have  been  put  to,  in  consequence  of  the  misconduct  of  their  Judge. 


[329]  HOSANNA  ARATHOON  KERAKOOSE,— AppeUant ;  WILLIAM  AMBROSE 
SERLE  and  OtheTa,—RespondmU*  [Nov.  29,  30,  1844]. 

On  Appeal  from  the  Supreme  Court  of  Judicature  at  Madras. 
Heard  Ex  parte. 

By  a  General  Order,  made  on  the  Equity  side  of  the  Supreme  Court  of  Madras, 
it  was  ordered  that,  "  Whenever  it  shall  appear,  that  the  property  of  any 
infant  is  unprotected,  and  not  secured  for  his  or  her  benefit,  Ihe  Registrar 
shall,  with  the  previous  consent  of  the  Court,  or  a  Judge,  institute  pro- 
ceedings on  behalf  of  such  infant,  for  the  purpose  of  protecting  his  or  her 
person  or  property."  .  In  pursuance  of  this  Order,  the  Registrar  of  the 
Supreme  Court,  upon  Petition,  obtained  an  Order,  giving  him  liberty  to 
file  a  Bill  in  the  Equity  side  of  the  Supreme  Court,  as  the  next  friend,  and 
on  behalf  of  infants,  for  an  account  of  the  estate  of  their  father,  who  died 
intestate,  against  their  mother,  the  administratrix;  and  notwithstanding 
an  Appeal  against  such  Order,  such  Bill  was  filed,  to  which  the  Defendant 
put  in  a  plea,  which  being  overruled,  a  further  Appeal  from  such  decision 
was  interposed  to  Her  Majesty  in  Council. 

By  the  practice  of  the  Supreme  Court,  the  Registrar  is  entitled  to  a  commission 
of  6  per  cent,  on  all  sums  of  money  paid  into  Court. 

Held  by  the  Judicial  Committee,  that  the  Order  of  the  Equity  side  of  the  Supreme 
Court,  being  made  under  the  general  jurisdiction  of  the  Supreme  Court, 
and  not  under  the  Statute  2  and  3  Vict.,  c.  34,  was  void,  it  being  against 
public  policy  to  allow  an  officer  of  the  Court  to  institute  suits,  in  the  conduct 
of  which  he  might  have  a  direct  personal  interest,  and  the  Orders  made  in 
pursuance  thereof,  reversed. 

This  was  an  Appeal  from  two  Orders  of  the  Supreme  Court  at  Madras,  bearing 
date,  respectively,  the  26th  of  September  1834,  and  the  13th  of  February  1844.  The 
first  Order  was  made  on  the  petition  of  the  Registrar  of  the  Supreme  Court,  giving 
him  authority  to  institute  a  suit,  as  the  next  friend  of  the  infant  chil-[330]-dren  of 
the  Appellant,  against  her.  The  second  was  an  Order  of  the  same  Court,  disallowing 
a  plea  put  in  by  the  Appellant,  to  the  Bill  so  filed  by  the  Registrar,  on  behalf  of  the 
infants. 

These  Orders  were  made,  under  the  following  circumstances: — 

Arathoon  Eerakoose,  an  Armenian,  inhabitant  of  Madras,  departed  this  life 
intestate,  on  the  21st  of  May  1832,  leaving  the  Appellant,  his  widow,  and  the 
Respondents,  Moses  Kerakoose,  Arrahcheal  Kerakoose,  Barbara  Eerakoose,  Hara- 
peat  Eerakoose,  Katherina  Eerakoose,  and  Jacob  Eerakoose,  respectively,  under  the 
age  of  twenty-one  years,  his  only  children,  him  surviving. 

On  the  16th  day  of  August  1832,  letters  of  administration  to  the  goods,  chattels, 
credit  and  effects  of  the  intestate  were  granted  on  the  Ecclesiastical  side  of  the 
Supreme  Court  at  Madras,  to  the  Appellant,  as  the  widow  of  the  intestate.  And  the 
Appellant  gave  the  proper  security  required  by  the  Charter  or  Letters  Patent  estab- 
lishing the  Supreme  Court,  in  a  bond,  with  sureties  for  the  sum  of  ^£100,000  (a). 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Camp- 
bell, the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Ent., 
and  Sir  E.  Ryan,  Ent. 

(a)  By  the  Charter  or  Letters  Patent  of  his  late  Majesty,  Eing  George  the  Third, 
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[331]  No  citation  or  demand  for  filing  any  accounts  of,  or  relating  to,  the  estate 
or  effects  of  the  intestate  was  [332]  ever  served  or  made  upon  the  Appellant,  pre- 
viously to  her  filing  such  accounts  as  hereinafter  mentioned. 

[333]  On  the  6th  of  May  1843,  certain  rules  of  the  Supreme  Court,  on  the 
Elcclesiastical  side  thereof,  were  passed,  which  were  as  follows :  — 

"  Supreme  Court,  Ecclesiastical  side,  6th  May  1843. 

"  It  is  ordered,  that  the  following  rules  on  the  Ekiclesiastical  side  of  this  Court  do 
take  effect  immediately: — 

"  Ist.  In  all  cases  in  which  letters  of  administration  have  heem  taken  out  since 
the  1st  of  January  1823,  and  in  which  the  time  for  filing  accounts  has  expired,  such 
accounts  shall  be  filed  within  two  months  after  the  publication  of  this  Order,  in  the 
Fort  St.  George  Gazette;  and  in  default  of  such  accounts  being  so  filed,  the  Registrar 
may  issue  the  necessary  citations,  and  other  process,  to  compel  the  filing  thereof, 
charging  the  parties  making  default,  with  the  costs  of  such  citations  and  process. 

"  2nd.  The  Registrar  shall  publish  in  the  Fort  St.  George  Gazette  on  the  first 
Tuesday  in  every  month,  a  schedule,  or  list,  of  all  accounts  filed  in  his  ofiSce  during 
the  preceding  month,  showing  the  balance  of  each  account  in  the  hands  of  the 
administrator. 

"  3rd.  In  all  cases  in  which  administrators  shall  hereafter  neglect  to  file  their 

dated  the  26th  day  of  December  1800,  after  reciting  a  Charter  of  his  late  Majesty, 
King  Creorge  the  Second,  erecting  a  Court,  to  be  called  the  Mayor's  Court  of  Mad- 
raspatnam.  And  reciting,  also,  an  Act  of  Parliament  passed  in  the  thirty-seventh 
year  of  the  reign  of  his  late  Majesty,  King  George  the  Third,  intituled,  "An  act 
for  the  better  administration  of  justice  at  Calcutta,  Madras,  and  Bombay,  and  for 
Preventing  British  subjects  from  being  concerned  in  loans  to  the  native  princes  of 
India,"  whereby  it  was,  amongst  other  things,  enacted,  that  it  should  be  lawful  for 
his  said  late  Majesty,  by  Charter,  to  erect  a  Court  of  Judicature  at  Madras,  to  be 
presided  over  by  a  person,  to  be  styled  the  Recorder  of  Madras.  And  that  the  said 
Court  should  have  full  power  and  authority  to  exercise  and  perform  all  civil, 
criminal,  ecclesiastical,  and  admiralty  jurisdiction,  and  to  appoint  such  ministerial 
ofScers  as  might  be  necessary,  and  to  form  and  establish  such  rules  of  practice,  and 
such  rules  for  the  process  of  the  said  Court,  and  to  do  all  such  other  things  as 
should  be  necessary  for  the  administration  of  justice.  And  reciting,  also,  that  by 
Letters  Patent,  dated  the  20th  day  of  February,  in  the  thirty-eighth  year  of  the  reign 
of  his  late  Majesty,  King  George  the  Third,  the  said  Court  of  the  Recorder  at  Madras 
was  erected  in  pursuance  of  the  said  last-mentioned  Act  of  Parliament.  And  also 
reciting  an  Act  of  Parliament,  passed  in  the  fortieth  year  of  the  reign  of  his  said 
late  Majesty,  intituled,  "  An  act  for  establishing  further  regulations  for  the  govern- 
ment of  the  British  territories  in  India,  and  the  better  administration  of  justice 
within  the  same,"  whereby  his  Majesty  was  empowered  to  erect  and  establish  a 
Supreme  Court  of  Judicature  at  Madras,  as  in  the  said  Act  of  Parliament  mentioned. 
His  Majesty,  King  George  the  Third,  did  grant,  direct,  ordain,  and  appoint,  that 
there  should  be  within  the  settlement  of  Fort  St.  George,  a  Court  of  Record,  which 
should  be  called  the  Supreme  Court  of  Judicature  at  Madras.  It  was  by  the  said 
Charter  (amongst  other  things)  declared,  that  the  said  Supreme  Court  of  Judicature 
at  Madras  should  have  full  power  and  authority,  to  hear,  try,  and  determine  all 
and  all  manner  of  suits  and  actions,  either  civil  or  criminal,  which,  by  the  authority 
of  any  Act  or  Acts  of  Parliament,  or  under  the  authority  of  the  said  Letters  Patent, 
of  the  thirty-eighth  year  of  the  reign  of  his  said  late  Majesty,  might  then  be  tried 
or  determined  by  the  said  Court  of  the  Recorder  at  Madras,  and  that  all  powers, 
authorities,  and  jurisdictions  of  what  kind  or  nature  soever,  which,  by  any  Act  or 
Acts  of  Parliament,  or  by  the  said  Letters  Patent,  might  be,  or  were,  directed  to 
be  exercised  by  the  said  Court  of  the  Recorder  at  Madras,  should  and  might  be  as 
fully  and  effectually  exercised  by  the  said  Supreme  Court  of  Judicature  at  Madras 
as  the  same  might  have  been  exercised  and  enjoyed  by  the  said  Court  of  the 
Recorder  at  Madras.  And  by  the  said  Charter  of  the  said  Supreme  Court  of 
Judicature  at  Madras,  is  (amongst  other  things)  appointed  a  Court  of  Ecclesiastical 
Jurisdiction,  with  power  to  commit  letters  of  administration,  under  the  seal  of 
the  said  Court,  of  the  goods,  chattels,  and  all  other  effects  whatsoever,  of  persons  who 
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accounts  for  two  months  beyond  the  time  allowed  to  them  by  law,  the  Registrar  is 
ordered  to  issue  the  necessary  citations,  and  other  process,  to  compel  the  filing  thereof, 
charging  the  [334]  parties  making  default,  with  the  costs  of  such  citations  and 
process. 

"  4th  Administrator  shall  pass  their  accounts  before  the  Master,  and  obtain  the 
Master's  certificate  of  his  allowance  of  the  same;  in  all  cases,  in  which  the  Court 
or  a  Judge  shall  think  fit  to  make  an  Order  to  that  effect,  such  Order  to  be  made 
either  at  the  suggestion  of  the  Registrar,  or  on  the  application  of  any  person  in- 
terested in.  such  accounts. 

"  5th.  In  all  cases  where  an  administrator  shall  be  required  to  pass  his  accounts, 
the  Master  shall  publish  a  notice,  in  the  Fort  St.  George  Gazette,  of  the  day  and  hour 
when  such  administrator  is  required  to  attend  before  him,  at  which  time  all  persons 
interested  may  appear  by  themselves  or  their  attorneys,  and  make  their  objection 
to  such  accounts." 

On  the  same  day,  the  following  General  Order  of  the  Supreme  Court  was  made 
on  the  Equity  side: — 

"  It.is  ordered  that  the  following  Order  on  the  Equity  side  of  this  Court  do  take 
effect  immediately: — 

"  Whenever  it  shall  appear  that  the  property  of  any  infant  is  unprotected,  and  not 
secured  for  his  or  her  benefit,  the  Registrar  shall,  with  the  previous  consent  of  the 

should  die  intestate.  And  it  was  by  the  said  Charter  enjoined  and  required,  that 
every  person  to  whom  such  letters  of  administration  should  be  committed  (other 
than  the  Registrar  of  the  said  Court  taking  administration  under  the  authority  of 
the  Act  of  Parliament  of  the  fortieth  year  of  the  reign  of  his  late  Majesty,  King 
George  the  Third,  mentioned  in  the  said  Charter),  should,  before  the  granting 
thereof,  give  sufficient  security  by  bond  to  the  Registrar  or  chief  clerk  of  the  said 
Court,  for  the  payment  of  a  competent  sum  of  money,  with  two  or  more  able 
sureties,  respect  being  had  in  the  sum  therein  to  be  contained,  and  in  the  ability  of 
the  sureties  to  the  value  of  the  estate,  credits,  and  effects  of  the  deceased.  Which 
bond  should  be  deposited  in  the  said  Court  among  the  records  thereof,  and  there 
safely  kept,  and  a  copy  thereof  should  also  be  recorded  among  the  proceedings  of 
the  said  Court.  And  the  condition  of  the  said  bond  should  be  to  the  following  effect 
(that  is  [to]  say] : — "  That  if  the  above  bounden  administrator  of  the  goods  and  effects 
of  the  deceased  do  make  or  cause  to  be  made  a  true  and  perfect  inventory  of  all  and 
singular  the  goods,  chattels,  credits,  and  effects  of  the  said  deceased,  which  have  or 
shall  come  to  the  hands,  possession,  or  knowledge  of  him,  the  said  administrator,  or 
the  hands  or  possession  of  any  other  person  or  persons  for  him,  and  the  same  so' 
made  do  exhibit  or  cause  to  be  exhibited  into  the  Supreme  Court  of  Judicature  at 
Madras,  at  or  before  a  day  therein  to  be  specified.  And  the  same  goods,  chattels, 
credits,  and  effects  of  the  deceased  at  the  time  of  his  death,  or  which  at  any  time 
afterwards  shall  come  to  the  hands  or  possession  of  such  administrator,  or  to  the 
hands  of  any  person  or  persons  for  him,  shall  well  and  truly  administer  according 
to  law.  And  further,  shall  make  or  cause  to  be  made  a  true  and  just  account  of  his 
said  administration  at  or  before  a  time  therein  to  be  specified.  And  all  the  rest  and 
residue  of  the  said  goods,  chattels,  credits,  and  effects  which  shall  be  found  remain- 
ing upon  the  said  administration  account,  the  same  being  first  examined  and  allowed 
of  by  the  said  Supreme  Court  of  Judicature  at  Madras,  shall  deliver  and  pay  unto 
such  pesron  or  persons  respectively,  as  shall  be  lawfully  entitled  in  such  residue. 
Then  this  obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and 
virtue." 

And  by  the  said  Charter,  it  is  provided  that  in  case  it  should  be  necessary  to  put 
the  said  bond  in  suit,  for  the  sake  of  obtaining  the  effect  thereof,  for  the  benefit  of 
any  person  or  persons  who  should  appear,  to  the  said  Supreme  Court,  to  be  interested 
therein,  such  person  or  persons,  from  time  to  time,  paying  all  such  costs  as  should 
arise  from  the  said  suit,  or  any  part  thereof,  such  person  or  persons  should,  by 
order  of  the  said  Court,  be  allowed  to  sue  the  same  in  the  name  of  the  obligee.  And 
that  the  said  bond  should  not  be  sued  in  any  other  manner.  And  the  said  Supreme 
Court  was  authorized  to  order,  that  the  said  bond  should  be  put  in  suit,  in  the  name 
of  the  Registrar  or  chief  clerk,  or  his  executors  or  administrators. 
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Court  or  a  Judge,  institute  proceedings  on  behalf  of  such  infant,  for  the  purpose  of 
protecting  hie  or  her  person  or  property  "  (a). 

[335]  In  pursuance  of  the  first  of  the  aforesaid  Rules,  on  the  Ecclesiastical  side 
of  l^e  Supreme  Court,  the  Ap-[336]-pellant,  on  the  25th  of  August  1843,  and  before 
the  expiration  of  two  months  from  the  publication  of  the  rules,  filed  her  account,  as 
the  administratrix  of  the  estate  and  effects  of  the  intestate. 

Shortly  after  filing  the  aforesaid  account,  the  Appellant  received  a  letter,  dated 
the  Slst'of  August  1843,  from  William  Ambrose  Serle,  as  the  Ecclesiastical  Registrar 
of  the  said  Supreme  Court,  in  the  following  form: — "Supreme  Court,  Madras, 
Registrar's  Office,  31st  August  1843.  Madam, — Adverting  to  your  account  of  the 
late  Arathoon  Eerakoose,  Esq.,  deceased,  filed  this  day,  I  am  sorry  to  observe  that 
it  is  altogether  objectionable,  inasmuch  as  it  is  more  an  abstract  of  the  account, 
than  a  full  and  perfect  account,  required  by  the  Court ;  I  have,  therefore,  to  request 
that  you  will  be  pleased  to  file  an  account  of  the  estate  fully  and  separately,  par- 
ticularizing the  dates  and  amounts  of  the  several  items  of  your  receipts  and  disburse- 
ments thereof  respectively,  and  this  I  beg  you  will  do  on  or  before  the  12th  day  of 
September  next,  otherwise  I  shall  be  obliged,  under  the  orders  of  the  Supreme 
Court,  dated  6th  May  last,  to  apply  to  the  Court,  or  a  Judge  thereof,  that  you  do  pass 

(a)  By  the  Charter,  it  is  ordained  and  established,  that  the  said  Supreme  Court 
of  Judicature  at  Madras  should  also  be  a  Court  of  Equity,  and  have  full  power  and 
authority  to  administer  justice  in  a  summary  way,  according,  or  as  near  as  might 
be,  to  the  rules  and  proceedings  of  the  High  Court  of  Chancery  in  Great  Britain, 
and  upon  a  bill  filed,  to  issue  subpoenas  and  other  process,  under  the  seal  of  the 
said  Court,  to  compel  the  appearance  and  answer  upon  oath  of  the  parties  therein 
complained  against,  and  obedience  to  the  decrees  and  orders  of  the  said  Court  of 
Equity,  in  such  manner  and  form,  and  to  such  effect,  as  the  Lord  High  Chancellor  of 
Great  Britain  did,  or  lawfully  might,  under  the  Great  Seal  of  Great  Britain,  or  as 
near  the  same  as  the  circumstances  and  conditions  of  the  places  and  persons  under 
their  jurisdiction,  and  the  laws,  manners,  customs,  and  usages  of  the  native  in- 
habitants, would  admit.  And  the  said  Supreme  Court  of  Judicature  at  Madras  was 
thereby  authorized  to  appoint  guardians  and  keepers  for  infants  and  their  estates, 
according  to  the  order  and  course  observed  in  that  part  of  Great  Britain  called 
England. 

By  an  Act  of  Parliament  made  and  passed  in  the  2nd  and  3rd  years  of  the  reign 
of  Her  present  Majesty  [c.  34],  after  reciting  that  the  Supreme  Court  of  Judicature 
at  Fort  William  in  Bengal,  on  the  15th  day  of  June  1837,  and  the  Supreme  Court  of 
Judicature  at  Madras,  on  the  22nd  day  of  February  1837,  had  made  and  passed 
certain  rules  and  orders,  whereby  the  modes  of  pleading  in  the  same  Courts  re- 
spectively, were  in  some  respects  altered,  and  that  doubts  had  arisen  as  to  the 
powers  of  the  same  Courts  to  make  such  alterations  without  the  authority  of  Parlia- 
ment, it  was  enacted  that  the  said  rules  and  orders,  so  far  as  they  altered  the  modes 
of  pleading  in  the  said  Supreme  Courts  at  Fort  William  and  Madras  respectively, 
should  be  deemed  and  taken  to  all  intents  to  have  been  lawfully  made,  and  to  have 
had,  and  still  to  have,  the  force  of  law.  And  it  was  by  the  same  Act  also  (amongst 
other  things)  enacted,  that  the  said  Supreme  Courts  of  Fort  William  and  Madras 
should  and  might,  by  any  other  rules  or  orders  to  be  from  time  to  time  passed  by  the 
said  Courts  respectively,  make  such  further  alterations  in  the  mode  of  pleading  in 
the  said  Courts  respectively  or  in  the  mode  of  entering  and  transcribing  pleadings, 
judgments,  and  other  proceedings  in  actions  at  law,  or  suits  in  equity,  or  any  civil 
or  ecclesiastical  causes,  and  such  regulations  as  to  the  pa3rment  of  costs,  and  other- 
wise for  carrying  into  effect  any  such  alterations  as  to  the  said  Courts  respectively 
might  seem  expedient,  and  that  such  rules,  orders,  or  regulations  should  be  sub- 
mitted for  confirmation  or  disallowance  to  the  Governor-General  of  India  in  Council, 
immediately  upon  the  making  of  the  same,  and  every  such  rule,  order,  or  regulation, 
should  to  all  intents  and  purposes  have  full  effect  after  it  should  have  been  confirmed 
by  the  said  Governor-General  of  India  in  Council ;  but  every  such  rule,  order,  and 
regulation,  when  so  confirmed,  should  be  transmitted  to  Her  Majesty,  her  heirs  or 
successors,  in  Council,  and  should  be  subject  at  any  time  to  be  altered  or  rescinded  by 
Her  said  Majesty,  her  heirs  or  successors,  in  Council. 

526 


Digitized  by 


Google 


KERAKOOSE  V.  8ERLE  [1844]      m  MOOBE  IMD.  AFP..  S8T 

your  accounts  before  the  Master,  and  oblige  you  to  obtain  the  Master's  certificate  of 
his  allowance  thereof.  I  am,  Madam,  your  obedient  servant,  W.  A.  Sbrle,  Registrar. 
— To  Mrs.  Hosanna  A.  Kerakoose,  Administratrix  of  the  estate  of  the  late  Arathoon 
Eerakoose,  Esq.,  deceased." 

The  Appellant  being  advised  that  she  was  not  bound  to  render  accounts  of  or 
relating  to  the  estate  of  the  intestate  in  the  Ecclesiastical  side  of  the  said  Supreme 
Court,  except  at  the  instance  of  some  person  interested  in  such  estate,  and  no  pro- 
ceedings having  been  [337]  taken  against  her,  nor  any  application  made  to  her  by  or 
on  behalf  of  any  person  interested  in  such  estate  to  render  such  accounts,  the  Appel- 
lant declined  to  render  such  further  accounts  as  required  in  the  aforesaid  letter. 

In  consequence  of  this  refusal,  Serle,  as  Registrar  of  the  Supreme  Court,  on  the 
Ecclesiastical  side,  on  the  12th  day  of  September  1843,  presented  a  petition  to  the 
Court,  for  liberty  to  file  a  bill  as  the  next  friend,  and  on  behalf  of  .the  infants,  the 
children  of  the  intestate,  praying  for  an  account  of  the  estate  of  the  intestate,  and 
that  their  shares  might  be  secured  for  their  benefit  respectively. 

This  petition  came  on  to  be  heard  before  the  Supreme  Court,  on  the  22nd  of 
September  1843 ;  when  the  Appellant  objected  that  no  such  order  as  prayed  for, 
ought  to  be  made,  and  insisted  particularly  that  such  order  ought  not  to  be  made  in 
the  exercise  of  the  Equity  jurisdiction  of  the  Court,  on  the  petition  of  Serle,  as  the 
Registrar  of  the  Court,  on  the  Ecclesiastical  side  thereof.  That  if  any  proceedings 
were  to  be  taken  by  Serle,  as  such  Registrar,  to  compel  the  Appellant  to  render  her 
accounts  as  such  administratrix,  such  proceedings  ought  to  have  been  taken  by  such 
Registrar,  of  the  nature  and  in  the  manner  pointed  out  by  the  fourth  of  the  above 
rules. 

On  the  26th  of  September  1843,  the  Supreme  Court  ordered  and  directed,  that 
the  petition  of  Serle,  so  far  as  regarded  the  addition  to  the  name  of  William  Ambrose 
Serle  therein,  should  be  amended,  by  striking  out  therefrom  the  words  "  on  the 
Ecclesiastical  side  thereof,"  and  substituting  the  words  "  for  the  time  being,"  in 
lieu  thereof.  And  that  Serle,  as  the  Registrar  of  the  Supreme  Court  for  the  time 
being,  should  be  at  liberty  to  file  a  [338]  bill  in  the  Court,  as  the  next  friend  of,  and 
on  behalf  of,  the  said  infants,  praying  for  an  account  of  the  estate  of  Arathoon 
Eeragoose,  deceased,  and  that  the  shares  of  the  infants  should  be  secured  for  their 
benefit  respectively. 

The  Appellant  presented  a  petition  to  the  Supreme  Court,  praying  for  leave 
to  appeal  from  this  Order  of  the  26th  day  of  September  1843,  to  Her  Majesty  in 
Council,  and  such  leave  was  given  accordingly  by  an  Order  dated  the  13th  day  of 
October  1843. 

Notwithstanding  the  appeal  against  this  Order  of  the  26th  September  1843,  a 
bill  of  complaint  was,  on  the  7th  day  of  October  1843,  filed  in  the  Supreme  Court, 
on  the  Equity  side  thereof,  in  which  Moses  Eerakoose,  Arracheal  Eerakoose,  Barbara 
Eerakoose,  Harapeet  Eerakoose,  Eatherina  Eerakoose,  and  Jacob  Eerakoose,  by  the 
said  William  Ambrose  Serle,  as  the  Registrar  of  the  Supreme  Court  for  the  time 
being,  their  next  friend,  were  Plaintiffs,  and  the  Appellant  was  Defendant,  pray- 
ing that  an  account  might  be  taken  of  the  estate  of  the  deceased,  which  had  been 
possessed  by  or  come  to  the  hands  of  the  Appellant,  or  which  had  been  pos- 
sessed by  or  come  to  the  hands  of  any  other  person  or  persons,  by  her  order  or  for 
her  use ;  and  that  an  account  might  be  taken  of  the  deceased's  funeral  expenses  and 
debts,  and  that  the  same  might  be  paid  out  of  the  personal  estate ;  and  that  an  ac- 
count might  be  taken  of  the  deceased's  houses  and  lands,  which  had  come  to  the  hands 
of  or  been  received  by,  or  by  the  order,  or  to  the  use,  of  the  Appellant;  and  that  the 
surplus  of  the  personal  estate  of  the  deceased,  and  the  rents,  profits,  and  produce  of 
the  houses  and  lands,  might  be  applied  in  a  due  course  of  administration ;  and 
that  the  shares  of  the  Plaintiffs  therein,  and  in  [339]  the  said  houses  and  lands, 
might  be  secured  for  their  benefit  respectively ;  and  that  some  proper  person  might 
be  appointed  by  the  Court,  to  collect  in  and  receive  the  outstanding  personal  estate 
and  effects  of  the  intestate,  and  the  interest  of  the  Govemineut  and  other  securities, 
and  the  rents,  issues,  and  profits  of  the  houses  and  lands  for  the  time  to  come :  and 
that  a  guardian  of  the  persons  and  fortunes  of  the  Plaintiffs  might  be  appointed 
by  the  Court,  and  that  a  suitable  allowance  might  be  made  for  the  maintenance  and 
education  of  the  Plaintiffs  lor  the  time  past  and  to  come ;  and  that  the  Appellant 
might  be  restrained  by  the  order  and  injunction  of  the  Court  from  trading  with 

.527 


Digitized  by 


Google 


m  MOOSE  INS.  APP.,  S«0      KERAKOOSE  V.  SERLE  [1844] 

the  funds  of  the  estate,  and  from  lending  out  or  investing  the  same,  or  any  part 
thereof,  in  or  upon  any  securities  other  than  Government  or  real  securities;  and 
from  further  collecting  the  rents,  issues,  and  profits  of  the  real  estate  of  the  intestate, 
and  the  interest  on  the  Government  and  other  securities,  belonging  to  the  estate ;  and 
for  further  relief. 

The  Appellant  having  been  served  -with  process,  duly  appeared  to  the  bill,  and  on 
the  4th  day  of  December  1843  filed  her  plea  thereto,  whereby  she  showed  and 
alleged  that  the  said  William  Ambrose  Serle,  as  the  Registrar  on  the  Ecclesiastical 
side  of  the  said  Court,  had  no  right  to  demand  such  account  of  administrations 
to  be  filed,  as  he  had  by  his  letter  of  the  Slst  day  of  August  last,  to  the  Appellant, 
demanded;  that  the  said  William  Ambrose  Serle  had  not  any  right  whatever,  as 
such  Registrar  on  the  Ecclesiastical  side  of  the  Court,  or  otherwise,  or  in  any  other 
capacity,  to  present  to  the  Court  such  petition  as  therein  and  hereinbefore  stated, 
for  leave  to  file  such  a  BiU  as  prayed  by  his  petition,  nor  any  right  whatever 
[340]  to  file  such  a  Bill  as  he  had  filed,  to  prosecute  the  said  suit  against  the  Appel- 
lant; that  the  Court  had  no  jurisdiction  to  grant  such  Order,  whereby  the  said 
William  Ambrose  Serle  was  permitted  to  commence  and  prosecute  such  suit  as 
aforesaid;  that  no  person  could  or  ought  to  be  allowed  to  sue  as  a  prochein  ami 
except  upon  his  own  responsibility,  and  the  responsibility  of  costs,  in  respect  of 
the  grounds  of  such  suit,  and  his  conduct  in  the  same,  and  not  upon  any  leave  or 
order  of  the  Court;  and  that  the  said  William  Ambrose  Serle  ought  not  to  have 
been  allowed,  by  leave  of  the  Court,  to  sue  by  the  bill  as  prochein  ami,  without 
limitation  as  to  the  nature  or  quality  of  the  bill,  and  the  allegations  and  charges 
therein  contained,  or  to.  be  contained,  and  without  any  responsibility  as  to  costs, 
and  at  the  cost  either  of  the  Appellant  or  of  the  estate,  he,  the  said  William  Ambrose 
Serle,  having  no  interest  in  maintaining  the  suit,  except  the  fees  which  in  the 
progress  of  the  suit  would  become  payaUe  to  him  as  the  Registrar.  Whereupon, 
for  want  of  a  proper  person  entitled  to  sue  as  a  prochein  ami,  who  would  be  respon- 
sible for  costs,  the  Appellant  humbly  prayed  the  judgment  of  the  Court,  whether  she 
ought  to  be  compelled  to  make  any  further  or  olJier  answer  to  the  said  bill  of  com- 
plaint. 

This  plea  was  argued  before  the  Supreme  Court,  and  on  the  13th  February 
1844  it  was  ordered  by  the  Court  that  the  plea  should  be  overruled. 

The  Appellant  presented  her  petition  to  the  Supreme  Court,  praying  for  leave 
to  appeal  from  this  Order  to  Her  Majesty  in  Council,  and  such  leave  was  given 
accordingly. 

[341]  Mr.  F.  Kelly,  Q.C.,  Mr.  Teed,  Q.C.,  and  Mr.  Dickenson,  for  the  Appellant 
in  the  first  Appeal.  The  Supreme  Court  of  Madras  had  no  authority  by  virtue 
of  the  charter  of  December  1800  {ante  [3  Moo.  Ind.  App.]  p.  330),  or  by  the  2nd 
and  3rd  Vict.,  c.  34  {ante  [3  Moo.  Ind.  App.]  p.  335),  to  have  made,  on  the  Equity 
Side  of  the  Court,  the  Order  of  the  6th  of  May  1843,  inasmuch  as  such  Order  did 
not  relate  to  the  practice  or  rules  of  pleading  of  the  Court,  or  to  process,  to  be  issued 
by  or  under  the  authority  of  the  Court.  Such  an  Order  is  against  public  policy. 
The  appointment  of  an  officer  of  the  Court  who  is  pecuniarily  interested  in  the 
institution  of  suits,  to  be  the  next  friend  of  infants,  is  in  itself  contrary  to  law. 
Here  the  Respondent,  as  Registrar  of  the  Court,  is  entitled  not  only  to  fees  on  all 
business  transacted  by  him  as  such  Registrar,  but  also  to  a  commission  of  five  per 
cent  on  all  money  paid  into  Court;  and  if  the  suit  instituted  by  him,  in  pursuance 
of  the  Order  of  the  6th  September  1843,  be  prosecuted,  he  will  receive  by  way  of 
commission  on  the  amount  so  to  be  paid  into  Court,  the  sum  of  £3500,  in  addition 
to  other  fees  payable  to  him  as  such  Registrar.  By  reason  of  this  large  commission, 
the  suit,  and  the  proceedings  by  the  Order  directed  to  be  instituted,  are  for  his 
Ijenefit,  and  will  not  be  beneficial  for  the  infants.  Another  and  equally  strong  reason 
exists  against  such  Order;  the  Registrar  is  not  made  by  such  Order  responsible 
for  the  costs,  of  any  suit  instituted  by  him,  as  the  next  friend  of  any  infant  or 
infants,  but  such  costs  must  be  borne,  either  in  part  or  wholly  by  the  Defendant 
or  the  infant's  estate.  And  in  case  such  infants  attain  their  majority,  and  desire 
[342]  such  suit  to  be  discontinued,  they  must  pay  to  the  Registrar  his  costs  up  to  that 
time.  No  suit  ought  to  be  instituted  by  any  person,  as  next  friend,  for  an  infant 
or  infants,  unless  such  next  friend  is  made  responsible  for  the  costs  of  such  suit, 
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Irrespectiye  of  such  Order  being  void  as  against  public  policy,  it  is  irregular  and 
contrary  to  the  practice  of  the  Court  of  (Siancery.  The  Supreme  Court  had  no 
authority  to  make  such  Order  on  Petition. — ^The  only  jurisdiction  of  the  Court  was 
by  Bill.  [Lord  Langdale :  Suppose  the  Registrar  had  filed  a  petition  for  leave  to  file 
a  Bill.  Petitions  for  guardians  are  of  every-day  occurrence  without  a  Bill  being 
filed.  The  practice  here  is  to  appoint  a  guardian,  and  if  the  guardian  thinks  it  for 
the  benefit  of  the  infant  that  a  suit  be  instituted,  he  petitions  the  Court  for  leave 
to  file  such.  A  Bill  is  in  truth  a  Petition.]  Even  if  the  Court  had  jurisdiction 
to  make  such  an  Order,  on  the  petition  of  the  Registrar,  on  the  Equity  side  of  the 
Court,  yet  no  such  Order  ought  to  have  been  made  on  the  petition  of  the  Registrar 
on  the  Ecclesiastical  side  of  the  Court.  The  petition  ought  at  once  to  have  been 
dismissed,  and  ought  not  to  have  been  amended  by  striking  out  the  words  "  on  the 
Ecclesiastical  side  thereof,"  and  substituting  the  words  "  for  the  time  being,"  in 
lieu  thereof.  [Lord  Campbell:  Has  the  Order  of  the  6th  of  May  1843  ever  been 
confirmed,  as  required  by  the  2nd  and  3rd  Vict.,  c.  341  I  think  it  never  ought  to 
have  been  confirmed.]  No ;  but  it  may  be  said  that  the  Order  was  not  made  under 
that  Act,  but  under  the  general  jurisdiction  of  the  Court  as  a  Court  of  Chancery. 

The  second  Appeal,  which  disallowed  the  plea  to  the  Bill,  was  not  argued.  The 
same  counsel  appeared  in  support  of  that  Appeal. 

[343]  The  Right  Hon.  T.  Pemberton  Leigh  (Dec.  19,  1844).— These  appeals  are 
brought  by  a  lady  of  the  name  of  Eerakoose,  against  two  Orders  of  the  Supreme  Court 
of  Judicature  of  Madras.  The  first  Order  complained  of  was  pronounced  on  the  26th 
September  1843,  and  was  made  on  the  petition  of  the  Registrar  of  the  Court.  It 
gave  the  consent  of  the  Court  to  the  institution  of  a  suit  in  Chancery  against  the 
Appellant  by  the  petitioner  on  behalf  of  the  infant  children  of  the  Appellant.  The 
second  Order  is  dated  the  1 3th  February  1845,  and  disallows  a  plea  put  in  by  the 
Appellant,  to  a  Bill  filed  against  her  by  the  Registrar,  in  the  name  of  the  infants, 
in  pursuance  of  the  liberty  given  by  the  preceding  Order. 

It  has  been  argued  at  the  Bar  that  the  first  Order,  independently  of  all  other 
objections  to  it,  is  invalid,  as  having  been  made  upon  petition  without  the  exist- 
ence of  any  suit  to  found  the  jurisdiction  of  the  Court.  We  cannot  concur  in  this 
objection. 

By  a  general  Order  of  the  Court,  made  on  the  6th  of  May  1843,  the  Registrar  was 
directed  to  institute  proceedings,  with  the  previous  consent  of  the  Court,  in  all 
cases  where  the  property  of  infants  should  appear  to  be  unprotected.  With  a  view 
to  obtain  this  consent  in  the  present  case,  the  Registrar  presented  a  petition  to  the 
Court,  and  it  is  plain  that  this  was  the  only  proper  mode  of  making  the  application. 

No  question  of  jurisdiction  arises.  Notice  of  the  application  was  given  to  the 
Appellant  for  the  purpose  of  enabling  her,  if  she  thought  fit,  to  appear  and  show 
cause  against  it.  She  did  think  fit  to  appear,  and  did  offer  reasons  against  the 
Order,  which  the  Court  held  to  be  insufficient.  No  process  was  issued  to  compel 
[344]  appearance,  nor  was  any  Order  sought  to  be  made  upon  her.  It  is  perfectly 
familiar  to  the  practice  of  the  Court  of  Chancery,  when  an  Order  is  applied  for, 
which  may  be  made  ex  parte,  to  direct  notice  of  the  application  to  be  given  to  the 
party  who  may  be  affected  by  it,  to  the  intent  that  such  party,  though  not  subject 
to  the  jurisdiction  of  the  Court,  may  appear,  if  he  pleases,  to  protect  his  interests ; 
and  this  is  what  in  substance  appears  to  have  been  done  in  this  case. 

It  was  then  said,  that  upon  the  merits  of  the  case,  as  they  appeared  before  the 
Court,  there  was  no  ground  for  permitting  any  Bill  to  be  filed  against  the  Appel- 
lant, in  order  to  protect  the  property  of  the  infants. 

We  are  not  of  that  opinion.  This  lady  had  rendered  an  account  which  wa* 
neither  full  nor  satisfactory,  and  she  had  refused,  when  called  upon,  to  give  the 
further  detail,  without  which  it  was  impossible  to  see  either  that  the  assets 
which  she  had  parted  with,  had  been  properly  disposed  of,  or  that  which  remained, 
so  far  as  it  belonged  to  the  infants,  was  properly  secured. 

But  upon  general  principles,  we  think  that  the  Order  in  question  must  be 
reversed.  It  is  founded  on  the  general  Order  of  the  6th  May  1843,  and  the  merits 
of  that  Order  appear,  therefore,  to  be  involved  in  the  present  appeal.  We  understand 
this  Order  to  have  been  made  under  the  general  jurisdiction  of  the  Court  to  regulate 
its  practice,  and  not  under  the  powers  given  by  the  Statute  of  the  2nd  and  3rd 
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Vict.,  c.  34.  The  Order  does  not  appear  to  have  been  transmitted  to  this  country, 
and  we  are  informed,  that  it  has  never  been  submitted  to  the  Governor  in  Council. 

Upon  the  general  policy  of  this  appointment  of  a  public  officer  to  institute  suits 
on  behalf  of  infants,  in  all  cases  where  their  property  appears  to  be  unpro-[346]- 
tected,  we  are  not  called  upon  to  give  an  opinion.  In  this  country  the  protection  of 
such  interests  is  left  to  persons  who  may  be  willing  to  come  forward  at  the  risk  of 
costs,  and,  subject  to  that  risk,  any  person  is  permitted  to  do  so.  That  this  practice 
gives  rise  to  many  improper  suits  is  well  known  to  all  who  have  any  experience  in 
the  Court  of  Chancery ;  and  it  is  very  probable  that  it  leaves  many  cases  unprovided 
for,  when  the  interests  of  the  infants  would  require  the  protection  of  a  suit.  It  may 
well  be,  that  the  abuses  which  prevail  in  Madras,  in  the  administration  of  infant 
estates,  and  the  state  of  society  in  that  country,  may  require  measures  which  have 
not  been  deemed  necessary  in  England,  and  this  consideration  seems  to  have  dictated 
the  Order  of  the  6th  of  May.  But  the  question  is  one  of  very  great  public  im- 
portance, regarding  not  the  conduct  of  suits  after  they  are  instituted,  but  the 
appointment  of  a  public  officer  to  institute  suits,  and  if  it  was  considered  by  the 
Court  that  it  was  advisable  to  make  such  a  representative,  and  that  it  had  authority 
to  make  it,  we  think  it  should  have  been  done  under  the  provisions  of  the  Statute  of 
Victoria  [2  and  3  Vict.  c.  34],  in  which  case  the  Regulation  would  have  been  subject 
to  be  altered  or  rescinded  by  Her  Majesty  in  Council. 

But  whatever  may  be  the  propriety  of  making  provision  by  the  appointment 
of  a  public  officer  for  the  institution  of  suits  on  behalf  of  infants,  it  is  of  the  utmost 
importance  that  no  person  should  be  appointed  for  that  purpose,  of  whom  even  a 
suspicion  can  exist,  that  he  may  be  biassed  by  any  personal  interest,  either  in  the 
institution  of  the  suit  or  in  the  mode  of  conducting  it.  It  is  stated  to  us  that  Mr. 
Serle,  by  reason  of  the  office  which  he  holds,  will  both  receive  fees  [346]  upon  the 
different  proceedings  in  this  cause,  and  a  commission  upon  the  amount  of  the  monies 
paid  into  Court.  This  fact  is  adverted  to  in  general  terms  by  the  Appellant  in 
her  papers  in  the  Court  below,  and  is  urged  as  one  of  the  objections  to  the  institution 
of  the  suit.  It  does  not  appear  from  any  of  the  Orders,  or  from  the  Judgment  of  the 
Court,  that  any  provision  has  been  made,  or  is  intended  to  be  made,  with  respect 
to  the  fees,  or  the  commission  which  may  become  due  to  Mr.  Serle,  in  this  or  other 
cases  in  which  he  may  sue  as  nest  friend.  It  is  plain,  therefore,  that  he  has  a 
strong  personal  interest  both  in  the  institution  of  suits,  and  in  the  mode  of  con- 
ducting them,  and  especially  in  one  of  the  most  delicate  points  upon  which  a  next 
friend  can  be  required  to  exercise  a  discretion,  viz.,  the  propriety  or  impropriety 
of  requiring  th#  payment  of  money,  or  transfer  of  funds  into  Court. 

It  is  of  great  importance  in  all  countries,  and  more  particularly  in  a  country 
like  India,  that  no  officer  of  a  Court  of  Justice  should  be  even  exposed  to  the  sus- 
picion, that  in  the  discharge  of  his  official  duties  his  conduct  may  be  influenced 
by  any  personal  consideration ;  and  although  we  see  no  reason  to  think  that  the 
proceedings  in  the  present  case  have  been  at  all  affected,  either  in  their  origin, 
or  their  conduct  hitherto,  by  such  considerations,  yet  when  there  is  room  for  the 
operation  of  sinister  motives,  the  belief  of  their  operation  can  hardly  be  excluded 
from  the  minds  of  the  parties. 

For  these  reasons,  our  humble  advice  to  her  Majesty  will  be  to  reverse  the  first 
Order  complained  of,  that  of  the  26th  September  1843,  and  all  further  proceedings 
in  the  suit  will  of  course  be  stayed.  It  does  not  appear  necessary,  therefore,  to  make 
any  Order  upon  the  second  appeal. 

[S.C.  4  Moo.  P.C.  459.  The  Statute  2  and  3  Vict.  c.  34  was  repealed  by  the  S.L.R. 
(No.  2)  Act,  1874.  See  Indian  High  Courts  Act,  1861  (24  and  25  Vict.  c.  104), 
s.  9 ;  Letters  patent  of  28th  Dec.  1865,  establishing  the  High  Court,  of  Madras, 
art.  17  (Stat.  R.  and  0.  Rev.  iv.,  101),  and  cf.  as  regards  (i.)  Bombay  Letters 
Patent  of  28th  Dec.  1865,  art.  17  (ib.  114)j  (ii.)  Calcutta  Letters  Patent  of  Dec. 
28th,  1865,  art.  17  (*6.  88),  and  (iii.)  North-Westem  Provinceg,  Letters  Patent  of 
17th  March  1866,  art.  12  {ib.  125).  As  regards  necessity  for  disinterestedness  of 
officials  in  India,  cf.  Ilbert,  Government  of  India,  p.  259  (Digest.  Pt.  XI.  art.  117).] 
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[347]  CHOWDRY  DEBY  PERSAD  and  BENY  PERSAD,— Appellants ;  CHOWDRY 
DOWLUT  SING,— Respondent  *  [Dec.  11   and  13,  1844]. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  of  Bengal. 

The  statement  in  a  Deed  of  Compromise,  that  the  consideration  money  was  paid, 
is  not  of  itself,  according  to  the  practice  of  the  native  courts  in  India,  con- 
clusive evidence  of  such  payment,  and  may  be  rebutted  by  evidence  of  non- 
payment [3  Moo.  Ind.  App.  354]. 

Where  payment  is  denied  and  evidence  of  non-payment  produced,  the  burthen 
of  proof  that  the  money  was  paid,  lies  on  the  debtor  [3  Moo.  Ind.  App.  358]. 

The  suit  out  of  which  this  appeal  arose,  was  instituted  by  the  Respondent,  to 
recover  from  the  Appellants  the  sum  of  R.  30,501.  5a.  4k.,  the  amount  of  principal 
and  interest  on  a  sum  of  S.R.  21,000,  stipulated  to  be  paid  by  the  Appellants  to  the 
Respondent,  in  a  nifanama  (deed  of  compromise),  bearing  date  the  24th  of  June 
1835,  entered  into  by  the  respective  [348]  parties  to  the  original  suit,  under  the 
following  circumstances:  — 

In  the  year  1832,  the  Respondent  instituted  a  suit,  against  the  Appellants,  and 
one  Domun  Sing,  for  recovery  of  a  mouza  called  Eoolhana,  in  pergunna  Amraartoo, 
4n  the  Presidency  of  Bengal.  In  that  suit  the  decision  was  at  first  against  the 
Respondent ;  but  he  appealed  to  the  Sudder  Dewanny  Adawlut  of  Calcutta,  and  by 
a  Judgment  of  that  Court,  bearing  date  the  28th  of  July  1834,  obtained  a  Decree 
for  possession.  By  an  Order  of  the  last-mentioned  Court,  dated  the  7th  of  November, 
in  the  same  year,  the  Respondent  was  ordered  to  be  put  in  possession  of  the  mouza, 
with  a  direction  that  the  wasilat,  or  mesne  profits,  principal  and  interest,  of  the 
mouza,  were  to  be  accounted  for,  and  paid  to  him,  from  the  date  of  the  suit  to  the 
date  of  possession. 

In  pursuance  of  this  Order,  the  Respondent  was  put  in  possession,  and  an  Amin 
deputed  to  take  the  account  of  the  mesne  profits  of  the  mouza.  No  account,  however, 
was  taken,  in  consequence  of  an  arrangement  of  compromise,  having  been  entered 
into  between  the  Respondent  and  the  Appellants,  and  Mussumat  Jhuldi  Eooner,  the 
widow  of  Domun  Sing,  whereby  the  Appellant  and  Mussumat  Jhuldi  Eooner  under- 
took to  pay  the  Respondent  R.  30,000  for  the  mesne  profits  of  the  mouza  in  question, 
from  the  commencement  of  the  action,  up  to  the  date  of  possession,  and  R.  52,000 
for  mesne  profits  for  the  period  antecedent  to  the  institution  of  the  suit.  Of  the 
above  sums  of  R.  30,000  and  52,000,  the  Appellants  were  to  pay  one-half,  as  their 
share,  which  they  engaged  to  discharge  in  the  following  manner: — Of  R.  26,000, 
half  of  the  R.  52,000,  they  undertook  to  [349]  pay  R.  21,000  in  cash,  and  R.  5,000 
by  instalments;  and  the  whole  of  the  15,000,  half  of  the  R.  30,000,  by  instalments; 
the  instalments  to  commence  from  the  beginning  of  1243,  and  end  in  1252,  Fusly, 
corresponding  with  8th  September  1835,  to  September  1845,  a.d. 

To  effect  this  arrangement,  a  kistbundy,  or  instalment-bond,  was  executed 
by  the  Appellants,  on  the  24th  of  June  1835,  and,  at  the  same  time,  the  Respondent 
executed  a  ruf  anama,  acknowledging  the  compromise.  In  both  of  these  instruments, 
the  principal  sum  of  R.  21,000  was  mentioned  to  have  been  paid. 

Some  time  in  the  year  1837,  the  present  Appellants  presented  a  petition  to  the 
Zilla  Court,  alleging  that  the  Respondent  received  the  R.  21,000,  when  the  deeds 
were  being  drawn  out,  and  that  he  had  also  received  R.  5600,  under  the  instalment- 
bond.  The  Respondent,  by  a  counter-petition,  denied  the  truth  of  this  statement, 
whereupon  the  Court,  on  the  11th  of  January  1837,  ordered,  that  the  kistbundy 
should  be  produced,  and  the  subject  of  the  rufanama  and  receipts  be  explained 
within  fifteen  days;  and  the  attendance  of  certain  persons  therein  named  was 
directed,  to  give  evidence  in  verification  of  the  facts  stated  in  the  proceedings. 

In  conformity  with  this  Order,  four  persons,  who  alleged  themselves  to  be  sub- 

*  Present :  Member  of  the  Judicial  Committee, — ^Lord  Langdale,  Mr.  Baron 
Parke,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors,-— Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Ent., 
find  Sir  E.  Ryan,  Ent. 
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scribing  witnesses  to  the  deed  of  rufanama,  the  original  writer  of  the  instrument, 
and  the  Eazi,  before  whom  the  deed  was  executed,  were  examined  by  the  Court. 
The  actual  payment  of  the  sum  in  question  was  not,  however,  proved  by  any  of  these 
witnesses. 

On  the  Slst  of  March  1837,  the  Zilla  Court  of  [360]  Bahar  made  an  Order  in 
the  cause,  which,  after  giving  the  Appellants  credit  for  R.  5100,  paid  to  the  Re- 
spondent, on  account  of  the  R.  16,000,  under  the  kistbundy-bond,  ordered  as  follows : 
— "  With  regard  to  the  R.  21,000,  which  is  on  account  of  profits  for  period  ante- 
cedent to  action  of  Appellant  (the  present  Respondent),  no  Order  can  be  passed  from 
this  Court;  but  if  Appellant,  as  alleged  by  him,  has  not  received  the  money  in  ques- 
tion, with  regard  to  it,  and  with  regard  to  the  interest  on  it,  he  has  the  option  of  a 
regular  suit." 

The  present  Appellants  were  dissatisfied  with  tiiis  Order,  and  appealed  to  the 
Sudder  Dewanny  Adawlut  of  Calcutta,  which  Court,  on  the  29th  of  June  1837, 
ordered,  so  far  as  respects  the  subject-matter  of  this  appeal,  that  "  in  the  event  of 
Appellant  (the  present  Respondent)  not  having  received  the  alleged  R.  21,000  from 
Respondents  (present  Appellants),  on  account  of  profits  for  time  anterior  to  action, 
witii  interest,  Appellant  was  at  liberty  to  enter  into  a  regular  suit  for  the  same." 

In  pursuance  of  the  leave  thus  given,  the  Respondent,  on  the  28th  of  June  1838, 
brought  an  action  in  the  Zilla  Court  of  Bhagelpoor,  against  the  Appellants,  for  the 
recovery  of  the  above  sum  of  R.  21,000,  for  principal,  and  R.  7595,  for  interest, 
making  together  the  sum  of  R.  28,595. 

By  an  Order  of  the  Zilla  Court  of  the  same  date,  the  cause  was  transferred  for 
adjudication,  to  the  Court  of  the  Principal  Sudder  Amin,  of  the  Zilla  Bhagelpoor. 

On  the  19th  of  February  1839,  the  Appellants  filed  their  answer  to  the  above 
plaint,  traversing  the  claim  of  the  Plaintiff,  and  contending  that  the  R.  21,000  had 
[361]  been  paid  to  the  Plaintiff,  upon  the  execution  of  the  deeds  of  kistbundy  and 
rufanama. 

Both  parties  entered  into  evidence  before  the  Sudder  Amin.  On  the  part  of  the 
Plaintiff  (the  present  Respondent)  the  proceedings  in  the  Zilla  Court  of  Bahar  of 
the  31st  of  March  1837,  and  of  the  Sudder  Court  on  appeal  of  the  29th  of  June  1837, 
before  referred  to,  were  produced,  together  with  the  kistbundy  and  rufanama,  and 
the  depositions  of  Ghunsam  Lai,  the  writer  of  the  deed  of  rufanama,  and  Dhoorup 
Sing  and  Miter  Sing,  two  of  the  subscribing  witnesses  to  the  deed.  The  evidence  of 
these  witnesses  proved  that  the  R.  21,000  were  not  paid  at  the  time  of  the  deeds  being 
prepared  or  executed ;  that  at  the  time  of  the  preparation  of  the  deeds,  it  was  in- 
tended that,  upon  payment  of  the  R.  21,000,  a  formal  receipt  should  be  given ;  and 
that,  at  some  months  after  the  execution  of  the  deeds,  the  money  was  spoken  of,  as 
being  still  due  and  unpaid. 

The  Defendants  (the  present  Appellants),  on  their  part,  filed  the  depositions  of  the 
Kazi,  before  whom  the  rufanama  had  been  executed,  and  of  two  of  the  witnesses  to 
the  rufanama ;  but  no  evidence  was  given  to  prove  the  fact  of  payment,  nor  was 
any  receipt  for  the  money  produced ;  and  it  appeared  that  when  R.  4000  and  R.  1600, 
in  respect  of  the  instalments  were  paid,  these  sums  were  counted  out  in  the  presence 
of  witnesses,  and  formal  receipts  taken. 

On  the  29th  of  April  1839,  the  Principal  Sudder  Amin  made  his  decree,  and 
thereby  ordered,  that  the  Defendants  pay  to  the  Plaintiff  the  sum  of  R.  30,501.  5a.  4k., 
the  amount  of  claim,  and  R.  1384.  12a.,  costs — altogether  R.  31,886.  la.  4k. ;  and 
that  Plaintiff  should  receive  interest  on  the  amount  of  claim,  [352]  from  the  date  of 
the  decree  up  to  the  date  of  receipt,  at  the  rate  of  one  per  cent  and  costs. 

Against  this  decision,  the  Defendants  appealed  to  the  Sudder  Dewanny  Adawlut 
of  Bengal ;  and,  on  the  30th  of  July  1839,  filed  their  grounds  of  appeal,  complaining 
of  the  decree,  and  contending  that  it  was  contrary  to  evidence. 

The  hearing  of  the  appeal  took  place  before  C.  Tucker,  Esq.,  one  of  the  Judges 
of  the  Sudder  Court,  on  the  4th  of  January  1840,  when  judgment  was  delivered  by 
him,  in  the  following  terms: — "  In  my  opinion,  the  judgment  of  the  Sudder  Amin, 
in  the  absence  of  proof  to  support  the  allegation  of  the  Defendants,  appears  ex- 
tremely just  and  proper,  because  the  parties  make  no  objection  to  the  documents, 
only  the  Plaintiff  denies  the  receipt  of  the  money  mentioned  in  them,  and  for  the 
refutation  of  which    denial.  Defendants    rest    upon   the   bare    circumstance,  that 
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Plaintiff  had,  in  the  documents  in  question,  acknowledged  the  receipt  of  the  mone^ 
by  him, — an  argument  scarcely  beneficial  to  them  in  this  case,  as  it  is  an  under- 
stood thing  that  after  documents  are  drawfl  out,  money  mentioned  in  them  is  paid, 
and,  therefore,  mention  of  the  receipt  of  money  is  made  in  the  document ;  but  the 
onus  of  proof  as  to  the  actual  payment  of  the  money  mentioned  in  the  documents, 
and  its  receipt  by  Plaintiff,  must  rest  altogether  with  Defendanta.  The  evidence, 
however,  produced  by  them,  does  by  no  means  establish  a  single  iota  of  the  fact,  and 
although  Ahmud  Ali,  Eazi,  and  Hyder  Ali,  and  Kishnee  Rae,  have  declared  to  the 
fact  of  the  Eazi's  seal  being  impressed  on  the  rufanama  and  kistbundy-deeds,  on 
the  acknowledgment  by  Respondent  of  the  receipt  of  R.  21,000  by  him,  yet  this 
circumstance  does  not  prove  [363]  the  actual  receipt  of  the  money,  because  De- 
fendants, in  their  petition  in  Zilla  Bahar,  stated  that  the  money  had  been  paid  at  the 
time  the  documents  were  being  drawn  out ;  and  the  evidence  of  the  Eazi  and  other 
witnesses  (in  whose  presence  the  documents  in  question  were  being  drawn  out  at 
the  Eazi's  court)  shows'that  the  money  had  not  been  received  in  their  presence ;  and 
the  statement  of  the  Defendants  (as  found  in  their  rejoinder),  of  the  payment  of 
the  money  by  them  in  the  village  of  Sondhi,  while  the  drafts  were  being  drawn  out, 
is  contradicted  by  their  petition.  The  evidence  of  Ghunsam  Lai,  the  transcriber  of 
the  draft  and  the  fair  copy  of  the  documents,  and  of  other  witnesses,  in  regard  to  a 
promise  being  made,  that  the  money  would  be  paid  after  the  deeds  were  drawn  and 
executed,  confute  the  Defendant's  statement.  Nor  can  the  Plaintiff,  who  denies  the 
receipt  of  the  money,  be  required  to  prove  a  denial,  because  default  of  proof  of 
payment  on  the  part  of  Defendants  is  evidence  sufficient  for  the  establishment  of 
Plaintiff's  claim.  In  their  defence  throughout,  in  this  case,  the  documents  of  De- 
fendants go  but  indirectly  and  evasively  to  deny  Plaintiff's  allegation ;  and  in  no 
instance  is  there  a  direct  admission  of  actual  payment  of  the  money."  It  was,  there- 
fore, ordered  that  the  appeal  be  dismissed,  and  the  Zilla  decision  affirmed. 

The  Appellants,  after  having  filed  a  petition  for  a  review  of  judgment,  which 
was  rejected,  brought  the  present  Appeal. 

Mr.  Charles  Duller,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants;  and 
Mr.  Wigram,  Q.G.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent. 

[364]  Mr.  Baron  Parke. — ^Their  Lordships  are  of  opinion,  that  in  this  case  they 
ought  to  advise  Her  Majesty  to  affirm  the  Decree  of  the  Sudder  Court.  There  is  no 
doubt  that  the  deed  of  rufanama,  which  was  executed  between  the  parties,  affords  evi- 
dence, as  to  the  only  fact  which  we  have  to  dispose  of  upon  the  present  case,  namely, 
whether  the  R.  21,000,  which  were  stipulated  as  the  sum  to  be  paid  down,  upon 
executing  the  deeds  of  compromise,  were  paid  or  not.  There  is  no  doubt  that  the 
rufanama,  which  contains  a  statement  of  the  fact,  that  the  R.  21,000,  were  paid,  is 
evidence.  It  is  admitted  on  both  sides,  that  it  was  not  conclusive  evidence,  as  the 
statement  of  s^ich  a  fact  in  a  deed  under  the  seal  would  be  in  a  Court  of  law  in 
England ;  but  it  is  evidence  as  far  as  it  goes. 

Then  let  us  see  whether  that  evidence,  which  is  prima  facie  proof  of  the  payment, 
is  or  is  not  rebutted  by  all  the  circumstances  of  the  case. 

We  think,  that  looking  at  the  mode  in  which  this  case  has  been  treated  by  the 
Judge  of  the  Sudder  Dewanny  Adawlut  (who  must  be  supposed  to  be  well  informed 
of  the  law  and  the  practice  in  India  in  such  cases),  the  statement  of  such  a  fact 
in  a  deed  of  this  description,  is  prima  facie  evidence,  that  the  money  therein  stated 
to  be  paid,  was  paid  at  the  time  of  the  execution  of  the  deed.  But  he  says  "  that  it 
is  an  understood  thing  that  after  documents  are  drawn  out,  money  mentioned  in 
them  is  paid,  and,  therefore,  mention  of  the  receipt  of  money  is  made  in  the 
documents." 

Now  that  being  so,  the  inference  that  would  be  derived  from  the  statement  of 
such  a  fact  in  the  deed  is,  that  the  rufanama  must  prima  facie  be  considered  as 
evidence,  that  there  was  at  the  time  that  the  deed  [366]  was  executed,  and  as  part 
of  the  same  transaction,  a  payment  of  money.  But  that  evidence  is  completely 
rebutted  bv  all  the  parol  evidence  in  the  case,  and  by  the  admission  of  the  parties, 
because  all  the  witnesses  present  at  the  time  of  the  transaction  of  the  execution  of 
the  rufanama,  either  are  silent  as  to  the  fact  of  the  payment,  or  they  expressly 
depose  that  no  payment  took  place  at  the  time. 
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The  Appellants  themselves  admit  in  the  proceedings,  that  such  was  the  fact,  for 
they  have  stated  in  their  answer  to  the  plaint  in  the  Zilla  Court,  that  the  money  was 
received,  without  stating  at  what  time — not  stating  that  it  was  received  at  the  time 
the  deed  was  executed.  In  the  rejoinder  they  make  a  different  statement,  and  say 
that  the  money  was  paid  antecedently  to  the  execution  of  the  deed,  namely,  while  the 
draft  of  the  deed  was  being  prepared.  In  the  petition  to  the  Sudder  Court,  they 
state  that  the  money  was  paid  at  the  time  that  the  deeds  themselves  were  prepared. 
Thus  varying  in  the  statement  of  the  time  and  place  of  the  payment  of  the  money, 
but  not  stating  in  any  of  them,  that  the  money  was  paid  at  the  time  the  deed  was 
executed. 

Therefore,  the  question  now  is  this :  the  prima  facie  inference  arising  from  the 
statement  in  the  deed  being  rebutted,  how  stands  the  evidence  with  regard  to  the 
fact  of  the  payment?  The  witnesses  who  depose  to  the  execution  of  the  rufanama, 
state  that  the  Plaintiff  upon  that  occasion  admitted  that  he  had  received  the  money 
at  an  antecedent  time.  Now  is  that  fact  proved}  If  that  fact  had  been  proved,  that 
the  money  had  been  paid  at  an  antecedent  time,  not  immediately  at  the  time  of  the 
execution  of  the  deed,  but  whilst  the  deed  was  being  prepared,  is  it  probable  that 
such  a  sum  as  [366]  that  would  have  passed  from  the  one  party  to  the  other,  without 
some  receipt  being  given ! 

Then  it  is  afterwards  alleged  by  the  Appellants,  that  the  payment  took  place  in 
the  presence  of  respectable  witnesses.  Now  those  witnesses  were  not  called  in  the 
Zilla  Court,  nor  is  any  mention  made  of  them  in  the  Petition  of  Appeal ;  but  in  the 
Petition  of  Review  it  is  stated  as  a  fact,  that  the  Defendants  had  offered  to  bring 
forward  those  respectable  witnesses  before  whom  he  said  the  payment  took  place, 
and  that  the  Judge  of  the  inferior  Court,  the  Amin,  had  refused  to  receive  them. 
Now  it  is  impossible  for  their  Lordships  to  believe  that  such  could  have  been  the 
case ;  because  it  appears,  that  the  proceedings  before  the  Amin  are  conducted  with 
regularity,  according  to  the  Regulations  prescribed  by  the  East  India  Company. 
Amongst  these  Regulations,  it  is  ordered,  that  every  document  should  be  on  the  file 
of  the  Court,  and  if  there  had  been  any  petition  to  examine  those  witnesses,  there 
is  no  doubt  that  there  would  have  appeared  upon  the  files  of  the  Zilla  Court,  some 
durkhast  or  petition,  for  the  examination  of  those  witnesses.  Therefore,  it  is 
impossible,  that  their  Lordships  can  believe  that  any  such  application  had  been  made 
to  the  Amin.  Then  there  is  an  admission  by  the  Defendants,  that  there  were  those 
respectable  witnesses  who  might  have  been  brought  forward ;  and  the  circumstance 
of  their  not  bringing  them  forward  is  exceedingly  strong,  that  no  such  fact  took 
place,  as  that  there  had  been,  antecedent  to  the  rufanama,  the  payment  of  this 
sum  of  money. 

Besides  all  this,  it  is  insisted  that  there  are  some  circumstances,  from  which  it  is 
to  be  inferred  that  this  payment  took  place,  because  it  is  said,  in  the  first  place, 
that  at  the  time  when  the  instalments,  stipulated  [357]  for  in  the  Deed  of  Compro- 
mise, were  paid,  no  mention  was  made  of  the  fact  of  the  large  sum  of  R.  21,000  not 
having  been  paid.  Now  that  is  a  fact,  certainly,  which  at  one  time  weighed  with 
their  Lordships,  and  which  it  appeared  desirable  to  have  explained ;  and  explanation 
is  given  of  the  fact  by  the  evidence  of  Ghunsam  Lai.  Ghunsam  Lai  is  a  person  to 
whom  both  the  Judge  of  the  inferior  Court  and  the  Judge  of  the  Sudder  Dewanny 
Court  give  credit ;  both  of  them  have  stated  that  they  acted  upon  his  evidence,  and, 
therefore,  they  must  have  formed  an  opinion  that  his  evidence  was  worthy  of  belief. 
And  they  are  much  more  competent  to  form  an  opinion  than  we  are.  This  witness 
says,  that  at  the  time  the  payment  was  made,  this  conversation  took  place  between 
the  Appellants  and  the  Respondent: — "What  do  you  say  now  about  the  payment 
of  the  R.  21,000,  in  cash,  mentioned  in  the  document?  "  The  Appellants,  in  answer, 
said,  "  It  is  diflScult  to  pay  at  once  R.  21,000.  We  shall  arrange  for  it,  and  when 
the  money  is  paid  we  shall  take  a  receipt."  Therefore,  it  is  clear  that  at  that  time 
there  was  mention  made  of  the  non-payment  of  the  large  svm  of  R.  21,000.  The 
Kazi,  indeed,  as  the  Appellants'  counsel  has  observed,  when  he  is  interrogated  as 
to  the  same  conversation,  says  that  none  such  took  place.  But  in  estimating  the 
value  of  evidence,  the  testimony  of  a  person  who  swears  positively  that  a  certain 
conversation  took  place,  is  of  more  value  than  that  of  one  who  says  that  it  did  not, 
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because  the  evidence  of  the  Utter  maj  be  explained,  by  supposing  that  his  attention 
was  not  drawn  to  the  conversation  at  the  time. 

Another  circumstance  which  also  had  weight  with  their  Lordships  at  one  time, 
is  the  delaj  in  the  institution  of  the  suit.  That  circumstance  is  no  doubt  [368]  de- 
serving of  consideration.  It  may  have  been  that  the  Respondent  was  prevented 
from  instituting  the  suit  sooner,  by  delusive  and  evasive  promises  made  from  time 
to  time.  The  mere  circumstances  of  the  delay  in  the  suit,  is  a  circumstance  of 
some  weight,  but  not  of  any  great  weight,  when  we  look  at  the  other  facts  of  the  case. 

Their  Lordships  are  of  opinion,  that  the  burden  of  proof,  which  lay  upon  the 
Appellants,  of  showing  the  payment  of  the  money,  has  not  been  discharged.  They 
have  given  some  prima  facie  evidence  of  the  payment,  but  that  has  been  rebutted 
by  the  other  evidence  in  the  case,  and  by  the  consideration,  that  if  it  had  been  true, 
there  were  witnesses  who  could  have  placed  the  fact  beyond  dispute  had  they  been 
called.  It  is  not  likely  that  the  payment  of  so  large  a  sum,  which  would  require, 
according  to  the  habits  of  the  natives  in  India,  a  considerable  time  to  effect,  could 
have  taken  place,  without  some  persons  being  present,  who  could  have  proved  the 
facts.  Upon  the  whole,  their  Lordships  are  of  opinion,  that  the  Judgment  of  the 
Sudder  Court,  and  also  the  Judgment  of  the  Amin,  are  perfectly  right ,-  and,  there- 
fore, that  the  Decree  ought  to  be  afiSrmed,  with  costs. 


[369]  NAMBOORT  SETAPATY   and   Others,— ^/>pe//«;i<»,-  KANOO-COLANOO 
PULLIA  and  Oi\i^n,— Respondents  *  [Feb.   7,  8,   1845]. 

On  Appeal  from  the  Sudder  Deu-anny  Adawlut  at  Madras. 

Suit  by  certain  Coroaties  of  the  Vaisyas,  or  third  caste  of  the  Hindoos,  against 
the  Mantrimaha-nad  (secret  assembly,  for  avenging  encroachments  upon 
rules  or  rights  of  caste),  to  establish  their  right  to  have  performed  for  them 
and  their  tribe,  curtain  religious  ceremonies,  called  soobha  and  asoobha 
(auspicious  and  inauspicious),  by  Brahmins,  in  the  language  of  the  Vedas, 
in  the  enjoyment  of  which  they  had  been  disturbed  by  the  Brahmins  refusing 
to  perform  sudi  ceremonies.  In  the  answer  to  the  plaint,  the  Defendants 
denied  the  right  of  the  Comaties,  and  set  forth  certain  acts,  whereby  they  had 
forfeited  their  right  to  have  the  ceremonies  performed  for  them,  by  the 
Brahmins.  The  Zilla  Court,  taking  that  part  of  the  Defendants'  answer 
which  set  forth  the  acts  by  which  the  forfeiture  of  the  rights  in  question  was 
occasioned,  framed  it  into  a  statement  of  facts  and  law,  for  the  opinion  of 
the  Pundit  of  the  Court;  and  upon  his  opinion,  declared  the  Plaintiffs'  tribe 
entitled  to  have  the  ceremonies  performed  for  them  by  Brahmins.  Upon 
appeal,  the  Provincial  Court  remitted  the  sui*  to  the  Zilla  Court,  to  take 
evidence,  and  upon  such  evidence,  and  the  opinions  of  the  Pundits,  which  the 
Provincial  Court  took  upon  the  same  statement  as  the  Zillah,  they  affirmed  the 
Decree.  The  Sudder  Dewanny  Adawlut,  upon  the  whole  case,  reversed  these 
decisions.  Held  by  the  Judicial  Committee  of  the  Privy  Council,  reversing 
the  decision  of  the  three  Courts,  that  the  whole  proceedings  were  irregular, 
and  contrary  to  the  express  provisions  of  the  Madras  Regulation  XV.  of  1816, 
sec.  T.,  cl.  3  and  4,  which  required  the  Judge  to  record  the  points  necessary  to 
be  established,  before  the  evidence  could  be  taken  ;  the  opinion  of  the  Pundits 
being  also  taken  upon  an  assumed  statement  of  facts,  not  admitted  or  recorded. 
But  in  consideration  of  the  circumstances,  such  reversal  was  without  pre- 
judice to  bringing  a  fresh  suit. 


*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T. 
Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Knt., 
and  Sir  E.  Ryan,  Knt. 
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Quaere.  Whether  the  Civil  Courts  in  India  have  any  jurisdiction  to  entertain 
a  suit,  not  involving  any  civil  rights,  as  a  matter  of  law,  and  make  a  declara- 
tion of  the  right,  to  perform  or  have  performed,  any  religious  ceremonies 
[3  Moo.  Ind.  App.  382]. 

The  question  involved  in  this  Appeal  respected  the  rights  of  the  castes  of  the 
Brahmins  and  Vaisyas,  and  [360]  arose  out  of  a  claim  preferred  by  the  Appel- 
lants, as  the  representatives  of  the  Comaties,  a  tribe  of  merchants  and  traders  resid- 
ing at  Masulipatani,  in  the  Presidency  of  Madras,  to  have  the  .whole  of  certain 
religious  rights  and  ceremonies,  called  soobha  and  asoobha  (auspicious  and  in- 
auspicious), performed  for  themselves  and  their  families,  in  their  houses,  by 
Brahmins,  in  the  language  of  the  scored  writings,  the  Sastras  u:  -i  the  Vedas. 

The  Respondents  (who  were  members  of  the  Mantri-miiha-nad,  or  secret  assembly 
for  avenging  encroachments  on  the  rites  and  rules  of  caste)  asserted  that  the 
Comaties,  and  the  whole  Merchant  class,  having  for  many  ages  neglected  to  observe 
some  of  the  ceremonies  prescribed  for  their  caste,  and  in  their  stead  adopted  other 
and  spurious  ceremonies,  in  conformity  with  rites  prescribed  in  the  Puranas  (the 
sacred  heroic  poems  of  the  Hindoos,  considered  next  in  authority  to  the  Vedas)  and 
other  works,  had  become  degenerate,  and  had  so  absolutely  forfeited  the  privilege  they 
once  possessed,  that  no  expiation  could  restore  them  to  their  former  rights. 

Disputes  having  for  a  long  time  existed  between  the  Brahmins  and  the  Comaties, 
concerning  the  performance  of  these  ceremonies,  and  disturbances  constantly  taking 
place  on  their  performance,  or  the  attempt  to  perform  them,  the  magistrate  of  the 
city  of  Masulipatam,  in  order  to  bring  the  question  at  issue  before  a  tribunal  comr 
petent  to  determine  the  right,  issued  an  Order,  prohibiting  the  Comaties  from  the 
performance  of  one  of  the  ceremonies  in  question,  in  the  language  of,  or  according 
to,  the  Vedas,  until  they  had  established  their  right  to  do  so  in  a  Civil  Court. 

In  consequence  of  this  Order,  the  Appellants,  Ma-[3613-medy  Linghia,  Chittoory 
Veria,  and  Namboory  Vencata  Das,  who  were  the  leading  men  of  the  Merchant  caste, 
filed  a  plaint  in  the  Zilla  Court  of  Masulipatam,  against  Eanoo-Calanoo  Ramia, 
Kanoo-Colanoo  Nagana,  and  Caza  Condavathoriloo,  the  Respondents,  as  members 
of  the  Mantri-maha-nad. 

The  plaint  stated,  that  on  the  20th  of  June  1817,  impediment  was  made  against 
the  Plaintiffs  attending  to  the  rites  prescribed  by  the  Vedas  j  and  they  sued  for 
Rs.  600,  viz.  Rs.  200  as  loss  and  400  as  damages,  and  prayed  for  permission  to 
perform,  in  conformity  to  the  Vedas  and  the  Sastras,  the  rites  and  ceremonies  of 
their  caste,  viz.  upanayana  (or  investiture  of  the  sacerdotal  thread),  marriage,  and 
other  soobha  and  asoobha  ceremonies,  and  expressly  stat«d  that  they  (the  Plaintiffs) 
all  agreed  to  conform  to  the  special  rules  laid  down  in  the  Hindoo  Dharma  Sastras, 
which  had  been  approved  of  and  acted  on  by  the  Government. 

The  Defendants,  by  their  answer,  denied  the  right  of  the  Comaties  to  perform, 
and  the  fact  of  their  ever  having  performed,  the  ceremonies  appointed  by  the  Vedas ; 
they  admitted  the  intervention  of  the  magistrate,  and  stated  that  "  upwards  of  two 
thousand  years  ago,  the  Comaties  (Merchant  caste)  adopted  the  customs  of  the  Soodra 
caste,  and  some  of  them  became  '  Byri  Comaties,'  and  '  Bookka,'  caste  people,  etc. ; 
the  rest  of  them,  amounting  to  one  hundred  and  two  '  gotrums  '  (families  or  tribes), 
fabricated  false  gotrums  for  themselves,  and  called  themselves  Nagaram  Comaties. 
They  fabricated  a  book  called  '  Ganniaca  Puranam'  named  the  Bhashcara  Puntooloo- 
varoo  their  priest,  conformed  to  that  book,  performed  the  sign  of  the  upanayana 
ceremony  in  a  loose  manner,  and  in  the  language  of  the  Puranas;  at  the  time  of 
marriage,  [362]  made  marriage  ceremony  in  seven  days,  contrary  to  the  custom  of 
all  castes  whatever,  erected  '  prolu '  posts,  made  (nepasani  moodaloo)  lumps  of 
dough  with  flour,  and  got  the  same  divided  among  them  according  to  their  spurious 
'  gotrums,'  at  midnight  fetched  the  pot  of  water  called  '  arivany,'  and  observed  the 
ceremonies  for  ten  days  on  the  occurrence  of  a  birth,  and  fifteen  days  on  the  occur- 
rence of  a  death.  In  this  manner  the  forefathers  of  the  Plaintiffs,  the  other  merchants, 
and  the  Plaintiffs  themselves,  had  got  all  ceremonies  conducted  for  upwards  of  two 
thousand  years  past."  They  stated  instances  in  which  the  Plaintiffs,  or  some  of  them, 
had  failed  in  previous  attempts  to  sustain  the  right  now  claimed,  and  objected  to 
the  form  of  the  plaint  as  not  sufBciently  setting  forth  the  particulars  and  nature 
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of  th©  obstruction,  for  which  the  Plaintiffs  sought  for  compensation,  in  accordance 
with  section  iii.,  Reg.  III.  of  1802. 

Th©  Plaintiffs  filed  their  reply,  in  which  they  insisted  generally  on  their  right 
to  the  performance  of  the  ceremonies  in  question,  but  without  negativing  or  re- 
butting the  specific  statements  contained  in  the  answer.  To  this  the  Defendants 
rejoined. 

Before  the  filing  of  the  replication,  the  following  question  was  propounded  to 
the  Pundit  of  th©  Zilla  Court : — 

"  Would  it  be  lawful  for  the  Brahmins  to  administer  all  the  rites,  consisting  of 
the  soobha  and  assobha  ceremonies  to  the  third  caste,  viz.  Vaisyas,  in  the  language 
of  Vedas,  as  prescribed  by  th©  Dharma  Sastrasi" 

The  Pundit's  answer  to  this  question  was  as  follows: — "As  the  soobha  and 
asoobha  ceremonies  for  the  third  caste,  viz.  Vaisyas,  are  conformably  to  the  [363] 
Dharma  Sastras  laid  down  in  the  Vedas  and  Smritis,  Brahmins  may  regularly 
administ©r  th©m  all." 

The  points  at  issue  not  being  clearly  ascertained  from  the  pleadings,  the  parties 
were  questioned  in  open  Court,  in  conformity  with  cl.  2,  s.  i.,  of  Reg.  XV.,  1816, 
as  to  the  precise  object  of  the  action,  and  th©  grounds  on  which  it  was  maintained ; 
when  th©  Plaintiffs  stated,  that  their  object  was,  the  establishment  of  their  right 
to  have  th©  whole  of  the  soobha  and  asoobha  rites  and  ceremonies  performed  in 
their  houses  by  Brahmins,  in  the  language  of  the  Vedas,  and  that  they  claimed  this 
right  on  the  ground  of  the  Sastras. 

Whereupon  the  Zilla  Judge  submitted  th©  following  case  and  questions  to  the 
Hindoo  law-officer  of  the  Court : — 

"  A  dispute  arose  in  a  certain  city  between  the  men  of  the  Brahmin  caste,  and 
those  of  the  Merchant  caste.  The  Merchant  caste  claimed  the  right  of  having  the 
soobha  and  asoobha  ceremonies  performed  for  themselves  and  families,  in  the 
language  of  the  Vedas.  The  Brahmins  admitted  that  the  Merchant  caste  originally 
held  the  right  in  question,  but  contended,  that  they  had  forfeited  it,  for  the  reasons 
stated  in  the  paragraph  of  their  answer  to  the  complaint  of  the  Merchant  caste  " 
(already  stated  (ante  [3  Moo.  Ind.  App.],  361),);  and  required  his  opinion  on  the 
following  points:  — 

"  First.  Whether  any,  and  if  any,  which,  of  the  above  acts  of  commission  were 
expressly  forbidden  by  the  Vedas? 

"  Second.  Supposing  any  of  th©  above  acts  to  be  expressly  forbidden  by  the 
Vedas,  and  supposing  a  man  of  the  present  generation  had  committed  that  act,  does 
it  necessarily  follow,  according  to  the  Vedas,  that  [364]  the  young  son  of  that  man 
forfeited  his  right  to  have  the  upanayana  ceremony  performed,  in  the  language  of 
the  Vedas,  at  th©  proper  age? 

"  Third.  In  the  same  double  supposition,  does  the  man  himself  forfeit  his  right 
to  have  the  soobha  and  asoobha  rites  and  ceremonies  performed  for  him,  in  the 
language  of  the  Vedas? 

"  Fourth.  Supposing  any  of  the  above  acts  to  b©  forbiddon  by  the  Vedas,  and 
that  the  man  who  commits  it,  ae  well  as  his  son,  thereby  forfeited  their  right  to  have 
the  soobha  and  asoobha  ceremonies  performed  for  them,  in  the  language  of  the 
Vedas,  does  it  follow,  according  to  the  Vedas,  that  that  man  and  his  son  have  totally 
forfeited  their  right,  and  never  can  redeem  it  by  any  kind  of  penance  or  expiation? 

"  Fifth.     If  the  right  be  redeemable,  what  is  the  requisite  penance  or  expiation  ? 

"  Sixth.  Supposing  the  family  of  a  man  of  the  Merchant  caste  has  not,  for 
several  generations  past,  had  the  soobha  and  asoobha  ceremonies  performed  in  the 
language  of  the  Vwlas,  have  that  family,  according  to  the  Vedas,  forfeited  the 
right  altogether,  or  would  it  be  lawful  for  a  Brahmin  to  perform  such  ceremonies 
in  the  language  of  the  Vedas  for  that  family,  upon  the  father  of  it,  in  the  present 
generation,  doing  the  requisite  penance  or  making  the  requisite  expiation  ?" 

The  Pundit  returned  the  following  answer  to  these  questions : — 

"  From  the  matter  contained  in  these  paragraphs,  the  query  of  the  Court  appears 
to  be,  whether  any  act  is  expressly  forbidden  by  the  Vedas. 

"  Nothing  herein  contained  is  expressly  prohibited  by  the  Vedas  and  Sastras. 
The  question  of  the  Court  [366]  implies  that  th©  Merchant  caste,  i.e.  Vaisya,  who 
subsist  by  trade,  have  for  upwards  of  two  thousand  years  not  performed  the 
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upanayana  ceremony  as  prescribed  by  the  Vedas,  and  that  only  the  sign  was  per- 
formed. 

"  From  this  I  am  led  to  think,  that  without  performing  the  several  rites  pre- 
scribed by  the  Vedas,  the  upanayana  ceremony  alone  was  performed. 

'•  No  penance  is  prescribed  by  the  Sastras  for  persons  who  have  been  perform- 
ing upanayana,  from  generation  to  generation,  except  in  the  case  of  persons  having 
the  right  to  upanayana  and  other  ceremonies,  who  have  for  a  considerable  time 
ceased  the  observance  of  them.  If  a  young  man  of  the  present  generation,  or  any 
other  person,  should  state  that  he  is  completely  degenerated,  by  the  non-performance 
of  the  upanayana  and  other  ceremonies,  and  express  a  desire  to  be  regularly 
purified,  the  expiation  shall  be  appointed  by  not  less  than  three  Brahmins ;  a  greater 
number  is  not  forbidden  by  the  Sastras,  consequently  Brahmins  may  appoint  such 
expiation  as  they  shall  deem  fit.  Upanayana  and  other  ceremonies  are  expressly 
prescribed  by  the  Dharma  Sastras  to  be  performed  in  the  language  of  the  Vedas. 
I  am,  therefore,  of  opinion  that  Brahmins  may  lawfully  perform  them. 

"  The  Court  have  put  the  query  to  know  what  is  the  expiation.  I  have  not 
stated  it  now,  as  it  is  impossible  to  know  what  may  be  appointed  according  to  the 
best  judgment  of  pious  Brahmins."  . 

The  Court  being  dissatisfied  with  this  answer,  referred  the  case  to  the  Pundit 
for  re-consideration,  who  returned  the  following  further  answers:  — 

To  the  first  question  he  answered,  "  Not  one  of  the  above  acts  is  forbidden  by  the 
Vedas." 

[366]  Second.  "  Those  acts  not  being  expressly  prohibited  by  the  Vedas,  it 
follows  that  no  ancient  right  can  be  forfeited  by  the  performance  of  them." 

Third.  "  The  man  himself  does  not  forfeit  any  right,  and  for  the  reasons  stated 
in  the  foregoing  answer." 

"  Fourth.  "  I  am  of  opinion  that  even  if  a  man's  family,  from  generation  to 
generation,  have  committed  acts  forbidden  by  the  Vedaa,  yet  may  ho  have  the  cere- 
monies performed  regularly,  through  the  means  of  the  expiation  prescribed  by  the 
Dharma  Sastra." 

Fifth.  "  If  a  right  be  utterly  forfeited,  as  in  the  case  of  a  family  having  for 
generations  been  jcined  to  another  caste,  there  is  no  expiation.  With  respect  to  the 
Merchant  caste  people  in  this  instance,  it  appears  from  the  above  case  that  they 
liave  the  right  of  upanayana  and  other  ceremonies ;  and,  therefore,  it  does  not 
appear  that  any  expiation  is  required  by  the  Dharma  Sastra." 

Sixth.  "  The  soobha  and  asoobha  ceremonies,  consisting  of  garbha-dhana,  and 
upanayana,  etc.,  is  piescribed  by  the  Vedas  and  Sastras,  and,  therefore,  the  Brahmins 
may  perform  the  upanayana  and  other  ceremonies  regularly  in  the  language  of  the 
Vedas  for  the  Merchant  caste." 

On  the  subsequent  day,  the  Pundit  presented  the  following  additional  answer 
to  the  sixth  question  propounded  by  the  Zilla  Judge :  — 

"  In  the  queries  put  by  the  Court  regarding  the  dispute  between  the  men  of  the 
Brahmin  caste  and  those  of  the  Merchant  caste,  my  answer  then  given  to  the  sixth 
question  was  too  brief ;  I,  therefore,  now  write  explicitly. 

[367]  "  Even  if  a  family  of  the  Merchant  caste  had  for  many  generations  ceased 
to  observe  the  soobha  and  asoobha  ceremonies,  prescribed  by  the  Vedas,  the  members 
of  that  family  (in  the  present  generation)  would  not  have  utterly  forfeited  their 
right  to  resume  the  observance  of  those  ceremonies. 

"  If  a  member  of  that  family  in  the  present  generation  should  be  desirous  of 
resuming  his  ancient  rights,  it  is  laid  down  in  the  law,  that  upon  his  being  purified 
by  a  Brahmin,  the  soobha  and  asoobha  ceremonies,  prescribed  by  the  Vedas,  may 
be  performed  for  him. 

"  It  appears  from  the  above  case,  that  the  Merchant  caste  have  been  performing 
upanayana  from  generation  to  generation;  and,  therefore,  I  am  of  opinion  that, 
according  to  the  Vedas  and  Sastras,  Brahmins  may  lawfully  perform  the  soobha 
and  asoobha  ceremonies  for  the  Merchant  caste  without  purification  being  at  all 
necessary." 

Evidence  was  tendered  on  both  sides,  but  the  Court  was  of  opinion,  that  it  was 
unnecessary,  as  "  no  distinct  act  of  injury  having  been  alleged  to  have  been  com- 
mitted by  the  Defendants,  the  Plaintiffs  could  not  be  permitted  to  produce  evidence 
that  they  had  sustained  injury;  and  with  respect  to  the  facts  alleged  by  the  Defend- 
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ants,  it,  has  so  happened  that  every  object  has  been  attained  at  once  by  assuming 
■  them  to  be  proved." 

On  the  27th  of  June  1818,  the  Court  pronounced  its  Decree,  whereby  it  was 
declared,  that  the  people  of  the  Comaties  caste  might  lawfully  have  the  soobha  and 
asoobha  ceremonies  performed  in  their  houses,  and  in  the  language  of  the  Vedas, 
by  Brahmins,  and  that  whosoever  should  hereafter  interrupt,  or  attempt  to  [368] 
interrupt,  the  performance  of  any  of  those  ceremonies,  in  the  manner  aforesaid, 
would  be  liable  to  be  proceeded  against,  for  resisting  a  Decree  of  Court;  and  he 
directed  each  party  to  bear  their  own  costs. 

From  this  Decree,  the  Defendants  appealed  to  the  Provincial  Court  for  the 
Northern  Division  of  Madras,  complaining  that  the  Zilla  Judge  had  passed  it 
against  them,  without  examination  of  the  evidence  tendered  to  prove  the  customs 
practised  by  the  Comaties,  and  also  alleging,  that  as  the  opinion  of  the  Hindoo  law- 
officer  was  only  partly  in  favour  of  the  Comaties,  the  Zilla  Judge  should,  conformably 
to  cl.  1,  sec.  svi.,  Reg.  III.,  1802,  have  referred  it  for  confirmation,  to  the  Hindoo 
law-officers  of  the  higher  Courts ;  and  they  prayed,  therefore,  that  the  Court  would, 
agreeably  to  sec.  xviii.,  Reg.  IV.  of  1802,  permit  them  to  file  their  documents,  and 
hear  their  witnesses,  and  to  reverse  the  Decree. 

Pending  the  appeal,  Eanoo-Colanoo  Nagama,  one  of  the  original  Defendants, 
died,  leaving  the  Respondent,  Kanoo-Colanoo  Chandrapa,  his  son  and  heir,  a  minor, 
who  was  admitted  to  prosecute  the  appeal ;  and  about  the  same  time,  the  Defendants, 
Caza  Condavathoriloo  Yazooloo  and  Kanoo-Colanoo  Ramia,  died,  leaving  Caza 
Nagheawara  Somayazooloo  and  Kanoo-Colanoo  Pullia,  their  respective  heirs,  sur- 
viving, who  were  also  admitted  to  prosecute  the  appeal. 

On  the  27th  of  May,  the  Provincial  Court  ordered  the  record  to  be  returned  to 
the  Zilla  Judge  of  Masulipatam,  with  precept,  requiring  him  to  receive  the  docu- 
ments, and  examine  the  witnesses,  and  re-transmit  the  record,  with  the  evidence  so 
■taken,  to  the  Provincial  Court. 

In  pursuance  of  the  above  Order,  Mr.  H.  Vibart,  [369]  who  was  then  the  Judge 
of  the  Zilla  Court,  proceeded  to  take  the  documentary  and  oral  evidence,  tendered 
on  the  part  of  the  Plaintiffs  and  Defendants.  For  the  Plaintiffs,  certain  documents 
were  tendered,  purporting  to  come  from  the  chief  priest,  and  from  an  assembly  of 
learned  men,  to  one  Raya  Naikooloo,  and  from  an  assembly  of  learned  men  at 
Guntoor'to  a  like  assembly  at  Masulipatam,  and  a  mandate  from  the  chief  priest  to 
one  Mamedy  Venkia ;  setting  forth  and  alleging  the  right  of  the  Vaisya,  or  third  class, 
to  the  performance  of  the  upanayana  according  to  the  Yedas,  and  commanding  the 
performance  of  that  ceremony  in  accordance  with  the  Vedas.  They  also  produced 
twelve  witnesses:  one  a  Purohita  or  family  priest,  and  a  person  employed  in  the 
priestly  office,  a  Pundit,  a  shopkeeper,  a  servant,  an  agrahamdar,  (or  inhabitant  of 
a  village  held  in  proprietary  right  by  a  Brahmin,)  and  six  persons  professing  the 
trade  of  begging,  and  obtaining  their  subsistence  from  maniams  (honorary  gifts) 
or  alms.  These  witnesses  were  called  chiefly  to  prove  the  right  of  the  Plaintiff's 
gotrum,  or  tribe,  to  exercise  the  privileges  of  the  Vaisya  class,  and  to  perform  and  to 
have  performed  the  upanayana  and  the  soobha  and  asoobha  ceremonies. 

The  Defendants  produced  documentary  proofs,  consisting  of  the  proceedings  of 
their  caste,  concerning  the  improper  performances  of  the  ceremonies  by  the  Plain- 
tiff's gotrum,  and  the  means  taken  to  prevent  their  profanation.  They  also  produced 
various  letters  to  prove  that  the  mode  of  address  adopted  by  the  Plaintiffs  was 
inconsistent  with  their  being  on  an  equality  with  the  people  of  the  Defendants' 
caste:  and  they  examined  twenty-four  witnesses,  including  priests.  Pundits,  Go- 
mashtas,  heads  of  the  assembly  [370]  and  of  the  Defendants'  caste,  tradesmen, 
mechanics,  and  persons  obtaining  their  subsistence  from  maniams ;  all  of  whom 
deposed  to  the  nature  of  the  customs  observed  by  the  Plaintiffs,  at  their  marriages, 
being  in  accordance  with  those  described  by  the  Defendants  in  their  answer ;  that 
the  Plaintiffs  were  of  a  gotrum  or  tribe  distinct  from  the  Defendants,  having  de- 
generated from  their  caste,  and  that  they  were  not  entitled  to  perform,  nor  were 
they  in  the  habit  of  performing,  the  ceremony  of  upanayana,  or  the  soobha  and 
asoobha  ceremonies  in  the  language  of,  or  according  to,  the  Vedas  and  Sastras. 

The  evidence  thus  taken  was  transmitted  by  the  Zilla  Court  to  the  Provincial 
Court  of  the  Northern  Division,  and,  having  been  read,  a  motion  was  made  on  the 
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part  of  the  Defendants,  to  refer  the  questions  at  issue  for  the  opinion  of  the  Pundit 
of  the  Provincial  Courts. 

On  the  24th  of  August  1827,  the  First  Judge  of  the  Provincial  Court  for  the 
Northern  Division  delivered  in  the  following  draft  minute  of  Decree: — The  object 
of  litigation  in  this  cause  being  of  considerable  importance,  as  involving  the  rights 
of  caste  of  the  Brahmins  and  Banians,  I  am  of  opinion  that  it  will  be  of  advantage, 
that  the  Provincial  Court,  previously  to  coming  to  a  decision  upon  the  merits  of  the 
cause,  should  have  before  them  the  correctest  information  as  to  the  bearings  of  the 
Hindoo  law  upon  the  question  at  issue,  and  for  that  purpose,  that  the  motion  of  the 
Appellants,  praying  that  the  questions  proposed  for  the  opinion  of  the  Pundit  of  the 
Zilla  Court,  in  this  cause,  should  be  submitted  to  the  Pundits  of  the  several  Provincial 
Courts,  should  be  complied  with. 

The  Third  Judge  was  precluded  from  giving  an  opi-[371]-nion  in  the  Provincial 
Court,  inasmuch  as  the  original  Decree  had  been  passed  by  him  when  Zilla  Judg^, 
and  there  being  a  difEerence  of  opinion  between  the  First  and  Additional  Judge  on 
the  subject  of  projwsing  the  questions  to  the  Pundits  of  the  several  Provincial 
Courts,  it  was  ordered,  agreeably  to  sec.  ii.,  Regulation  XV.  of  1802,  that  the  opinion 
of  the  First  Judge  be  admitted,  and  the  questions  be  transmitted  to  the  Registrars 
of  the  several  Provincial  Coiirts. 

To  the  questions  so  transmitted,  the  following  answers  were  obtained  from  the 
Pundits  of  the  four  Provincial  Courts: — 

First  Question.  "  Can  the  Brahmins  properly  perform  all  the  soobha  and 
asoobha  ceremonies  for  the  third  or  Vaisya  caste  with  the  Veda  mantras,  according 
to  the  Dharma  Sastral  " 

First  Answer.  "  As  it  is  authorised  in  the  Dharma  Sastra  that  all  the  soobha 
and  asoobha  ceremonies  may  be  performed  for  the  third  or  the  Vaisya  caste,  accord- 
ing to  the  Veda,  the  Brahmins  may  perform  the  ceremonies  according  to  the  Veda  for 
the  Vaisyas,  who  have  had  no  interruption  in  the  performance  of  the  ceremonies 
of  the  Vedas." 

(The  further  statement  of  the  nature  of  the  dispute,  and  the  queries  submitted 
to  the  Pundits  of  the  Provincial  Courts  were  the  same  as  those  already  put  to  the 
Pundit  of  the  Zilla  Court  (ante  [3  Moo.  Ind.  App.],  363).) 

Vankamamedy  Narraina  Sastrooloo,  the  Northern  Provincial  Court's  Pundit, 
returned  the  following  answer : — 

First.  "  The  ceremonies  mentioned  in  the  case,  viz.,  prolustumbaloo,  or  posts, 
napasani  moodaloo,  or  lumps  [372]  of  dough,  arivany,  or  sacred  water,  etc.,  not  being 
prescribed  by  the  Vedas  to  be  performed  on  the  occasion  of  marriage,  the  said 
ceremonies  are  not  consistent  with  the  Vedas." 

Second  and  Third.  "  The  man  of  the  present  generation  having,  by  performing 
the  marriage  and  upanayana  with  the  observance  of  the  foregoing  ceremonies, 
which  are  contrary  to  the  Vedas,  forfeited  his  right,  his  young  son  can  have  no  right 
to  perform  the  upanayana  newly  according  to  the  rule  contained  in  the  Vedas." 

Fourth.  "  If  a  man  whose  ancestors  had  from  the  beginning  observed  the 
ceremonies  of  upanayana,  etc.,  prescribed  by  the  Veda,  had  not  had  the  ceremony  of 
upanayana  performed  for  himself  at  the  proper  age,  and  wished  to  perform  it  at 
a  subsequent  period,  he  should  perform  the  penance  called  the  vratea  stomum,  and 
perform  the  upanayana  according  to  the  Veda :  thus  it  is  stated  in  the  work  by 
Vignyaneswara : — 

"  The  Dharma  Punnaloo  prescribes  penance  for  a  man  whose  grandfather  and 
father  did  not  perform  the  upanayana,  but  penance  is  not  granted  to  those  whose 
ancestors  beyond  the  grandfather,  did  not  perform  the  soobha  and  asoobha  cere- 
monies ;  but  as  the  present  man,  who  has  not  had  the  ceremonies  prescribed  by  the 
Veda  from  the  time  of  his  ancestors,  and  his  son,  relinquishing  the  rishi  gotrums 
(a  gotrum  or  family  which  bears  the  name  of  Rishi  (a  saint  or  holy  personage),  from 
whom  the  descents  is  traced),  foUow  the  invented  gotrums,  and  perform  the 
ceremonies  prescribed  for  the  observance  of  the  Vuneda  caste  people,  according  to 
the  Canniaca  Puranam,  they  are  not  entitled  to  any  of  the  two  descriptions  of 
penance  mentioned  above,  and  consequently  have  totally  lost  the  right  of  performing 
[373]  the  ceremonies  in  the  language  of  the  Vedas,  and  they  cannot  redeem  it  by 
any  kind  of  penance. 
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"  Yagnyawalkya  in  Yilgnyaneswara.  The  Brahmins  ought  to  perform  the 
ceremony  of  upanayana  within  the  age  of  sixteen  years,  the  Cshatriyas  within  the 
age  of  twenty-two  years,  and  the  Vaisyas  within  twenty-four  years ;  should  they 
exceed  the  above  period  respectively,  he  forfeits  the  Brahminical  thread,  and  the 
right  to  perform  the  ceremonies  in  the  language  of  the  Vedas;  if  he  performs  the 
penance  called  the  vratea  stomum,  he  will  obtain  the  right  of  performing  the 
ceremony.  Dharma  Prashna  says,  that  the  man  whose  father  and  grandfather 
have  not  the  upanayana,  is  equal  to  the  murderer  of  a  Brahmin,  and  forfeits  the 
right  to  the  ceremonies,  but  is  entitled  to  penance  if  he  wishes  it." 

Fifth.  "  Persons  who  have  not  had  the  upanayana  since  many  generations, 
according  to  the  Veda,  have  not  any  kinds  of  penance,  for  the  reasons  stated  in  the 
fourth  answer." 

Sixth.  "  As  the  descendants  of  the  Yanedor  caste  have  not  performed  the  Veda 
ceremonies  since  many  generations,  they  have  totally  lost'  the  right  of  performing 
the  soobha  and  asoobha  ceremonies  in  the  language  of  the  Yedas;  and  from-  the 
fourth  answer  it  may  be  understood  that  the  man  of  the  present  generation  belong- 
ing to  that  family  has  no  penance,  and  it  is  not  consistent  with  the  law  that  the 
Brahmin  should  perform  the  ceremony  for  such  a  man." 

The  Pundit  of  the  Provincial  Court  for  the  Centre  Division  of  Madras,  having 
had. the  same  questions  referred  to  him,  returned  the  following  answer:  — 

"  The  Brahmins  ought  not  to  perform  the  ceremonies  in  the  language  of  the 
Yeda  for  the  Yaisyas." 

[374]  To  which  he  subsequently  added  a  further  answer,  and  stated  that  in  his 
opinion  the  Judges  ought  to  pass  a  decision,  awarding  that  the  Comaties  are  to 
continue  to  perform  their  religious  rites  according  to  the  rules  laid  down  in  the 
book  called  Puranam,  as  are  at  present  observed  by  the  corrupt  or  degenerate 
Vaisyas  or  Comaties  and  others. 

The  Pundits  of  the  Provincial  Court  for  the  Southern  and  Western  Divisions  of 
Madras  returned  answers  to  the  same  effect. 

On  the  28th  of  June  1828,  the  Provincial  Court,  consisting  of  th?  Second  and 
the  Additional  Judge  (the  First  Judge  being  dissentient),  passed  a  Decree,  afSrming 
the  Judgment  of  the  Zilla  Court,  but  without  costs. 

The  present  Respondents  filed  a  special  petition  of  appeal  to  the  Sudder  Dewanny 
Vdawlut  of  Madras,  which  the  Court,  pursuant  to  Regulation  XV.,  1816,  sect,  iv., 
cl.  4,  allowed. 

The  Appellants  neglected  to  put  in  any  answer  to  the  Respondents'  special 
grounds  of  appeal,  in  the  Sudder  Dewanny  Adawlut,  whereupon  that  Court  ulti- 
mately ordered,  that  the  appeal  should  be  heard  ex  ■parte,  and  on  the  25th  of  March. 
1833  the  Sudder  Dewanny  Adawlut  pronounced  the  following  Decree: — "  The  case 
of  the  original  PlaintifiFs  lies  in  a  narrow  compass;  they  claimed  the  privilege  of 
performing  certain. religious  ceremonies  which,  they  averred,  were  authorised  by 
the  Vedas.     Their  right  to  perform  them  is  defended  by  the  Zilla  Pundit  alone. 

"  The  Court  of  Sudder  Adawlut  having  maturely  weighed  the  evidence  produced, 
and  considered  the  unbiassed  and  concurring  opinions  of  the  four  law-ofiScers  of 
the  Provincial  Courts,  ©ntert«in  no  doubt  [375]  as  to  the  correctness  of  their 
exposition  of  the  Hindoo  law. 

"  The  Court  of  Sudder  Adawlut,  therefore,  determine  to  reverse  the  Decree  of  the 
Provincial  Court  of  Appeal  in  the  Northern  Division,  and  the  Decree  passed  by 
that  Court  is  hereby  reversed  accordingly : "  the  Plaintiffs  to  pay  all  costs  in  the 
three  Courts. 

From  this  Decree  the  present  Appeal  was  brought. 

Mr.  Wigram,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants. — This  case 
is  of  considerable  importance,  affecting  the  rights  of  a  very  numerous  class  in  India, 
to  exercise  what  they  conscientiously  consider  to  be  a  very  grave  religious  duty — ^that 
of  performing,  or  having  performed  for  them,  religious  ceremonies  in  the  language 
of  the  Vedas.  According  to  the  constitution  of  the  Hindoo  society  in  India,  as 
prescribed  by  Menu,  (Inst,  of  Menu,  p.  6,  plac.  31,  p.  15,  plac.  91.  1  Elphinstone's 
India,  23,)  they  are  divided  into  four  chief  classes  or  castes ;  first  the  Brahmins,  of 
which  division  are  the  priesthood ;  second,  the  Cshatriya,  or  military  class ;  third, 
the  Vaisya,  or  trading  class ;  and  the  Soodra,  or  servile  class.     The  first  three  classes 
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are  declared  to  be  dwijativam  (twice  born),  and  entitled  to  have  the  soobha  and 
asoubha  ceremonies  performed  by  the  Brahmins  on  their  behalf,  in  the  language  of 
the  Vedas.  The  Soodras  are  not  entitled  to  this  privilege.  These  religious  cere- 
monies are  laid  down,  and  their  great  importance  explained  in  the  Institutes  of 
Menu.  (2  Chap.  pi.  38  and  39.  1  Elphinstone's  India,  71,  77.)  The  Appellants 
are  Comaties,  a  subdivision  of  the  Vaisja  class,  and  are  bound,  to  preserve  caste, 
to  perform  these  ceremonies  in  the  language  of  the  Vedas,  having,  of  course,  a  Brah- 
[376]-min  to  assist  them ;  and  the  simple  question  is,  have  the  Brahmins  a  right  to 
interrupt  them  in  the  performance  of  their  religious  esercisesl  No  party  in  India 
has  a  right  to  interrupt  another  in  the  performance  of  a  mere  religious  duty.  (2 
Strange's  Hindoo  Law,  pp.  261,  2,  3,  5.)  It  is  said  by  the  Brahmins,  and  insisted  by 
the  answer  of  the  Defendants,  that  the  third  caste  have  ceased  to  exist  in  this  Call 
yug,  or  Iron  age ;  and,  moreover,  if  they  did  exist,  the  Comaties  have  forfeited  all 
right  to  the  exercise  of  these  ceremonies,  by  the  adoption  of  impure  customs.  Neither 
of  these  objections  can  be  sustained.  The  Vaisya  caste  still  exist.  Their  rights  are 
recognised  and  provided  for  by  all  the  authorities  in  force  in  India.  (The  Mitacshara 
by  Colebrooke,  p.  291 ;  the  Daytv-bhaga  by  Colebrooke,  p.  145 ;  the  Dattaka  Chan- 
drika,  55.)  There  was  satisfactory  prima-  facie  evidence  in  the  suit  to  prove  that  the 
Comaties  of  the  present  day  are,  by  reputation,  of  the  Vaisya  caste,  and  they  are  so 
recognised  by  recent  writers  on  India.  (Buchanan  on  the  Mysore,  p.  259 ;  Steele 
on  the  Laws  and  Customs  of  the  Castes  at  Bombay,  p.  96 ;  Professor  Wilson's 
Catalogue  of  Mackenzie's  Collection  of  MSS.,  vol.  2,  pp.  109,  117,  133.)  A  loose 
performance  of  the  religious  ceremonies  does  not  deprive  a  man  of  the  privileges 
of  his  caste.  (Professor  Wilson's  Lectures  at  Oxford  in  1840,  p.  8.) — [Lord 
Brougham  :  The  Hindoo  Law  is  so  highly  ceremonial,  that  it  may  be  considered,  that 
the  performance  of  it  in  a  loose  manner  is  no  performance  at  all.] — In  the  present 
case  we  do  not  seek  to  compel  the  Brahmins  to  perform  these  ceremonies.  It  does 
not  affect  any  question  of  civil  right.  All  we  seek  for,  is  a  declaration  of  the  Court, 
that  the  Brahmins  were  not  to  interrupt  us.  The  Courts  exceeded  [377]  their 
jurisdiction  in  deciding  that  we  had  no  right.  If  the  Brahmins  choose  to  exclude 
one  of  their  fellows  for  having  forfeited  caste,  and  were  to  exclude  him  from  com- 
mensality  and  the  enjoyment  of  ordinary  civil  rights,  a  Court  of  Justice  might  have 
jurisdiction  to  entertain  the  question  whether  they  were  justified  in  depriving  him 
of  a  civil  right.  Nhame  v.  Hweeram  Dhooluhh  (1  Borr.  Bom.  Sud.  Rep.  84) ;  but 
this  case  is  merely  a  question  of  religion,  introducing  no  infraction  of  civil  right. 
The  Court  should  have  simply  declared  that  we  were  to  be  protected  from 
interruption  in  our  performance  of  the  ceremonies. — [Lord  Brougham:  In  the 
nature  of  what  is  called  in  Scotland  a  declaratory  action.] 

The  Decree  of  the  Sudder  Court  cannot  be  maintained.  It  proceeded  wholly 
on  the  opinions  of  the  law-officers  of  the  Provincial  Courts,  wliich  were  given  upon 
a  statement  of  the  case  extracted  by  the  Zilla  Court  from  the  Bespoudents'  answer, 
and  is  not  binding  on  the  Appellants.  By  clause  3,  sec.  x.,  of  the  Madras  Regula- 
tion XV.  of  1816,  it  is  enacted,  that "  the  Court  shall  consider  and  record  the  point  or 
points  to  be  established,  respectively,  by  Plaintiff  or  Appellant,  and  by  the  Defendant 
or  Respondent,  and  shall  proceed  to  take  the  evidence  which  may  be  adduced  by 
either  party  upon  such  points,  in  the  manner  prescribed  by  the  rules  in  force." 
And,  by  the  4th  clause,  it  is  further  enacted  that,  "  in  like  manner,  if  proof  shall  be 
required  on  any  other  points  in  the  course  of  the  trial,  such  points  shall  be  recorded 
on  the  proceedings,  and  the  proper  party  shall  be  called  upon  for  the  requisite 
evidence."  This  Regulation  has  not  been  observed  by  the  [378]  Courts.  The 
point  at  issue  was  not  clearly  ascertained  by  the  pleadings,  nor  did  the  Court  record 
any  point  to  be  established  :  it  is,  therefore,  a  fatal  objection  to  the  competency  of  the 
suit.  Srimut  Moottoo  Vijaya  Raghanadha  Gowery  Vallahha  Perria  Woodia  Taver 
V.  Rany  Atuja  Moottoo  Natchiar  {ante  [3  Moo.  Ind.  App.],  278).  The  Provincial 
Court  sent  the  case  back  to  the  Zilla  Court  to  take  evidence,  but  did  not,  as  required 
by  the  Regulation,  define  the  points.  The  Sudder  Court  acted  upon  the  opinions  of 
the  Pundits,  and  the  opinion  of  the  Pundits  was  formed  upon  a  state  of  facts  derived 
from  the  information  of  the  opposing  party.  The  Court  had  no  right  to  use  evi- 
dence, unless  it  was  evidence  given  upon  an  issue  formally  propounded.  What  the 
Court  ought  to  have  done  was — First,  to  have  followed  the  Regulation ;  not  to  have 
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looked  at  any  eyidence  independent  of  it.  Secondly,  when  they  had  got  the  evidence, 
they  should  have  framed  a  case  for  the  opinion  of  the  Pundits. — [The  Right  Hon. 
Dr.  Lushington :  The  mistake  is,  that  the  Judges  make  the  first  a  question  of  law  and 
not  fact — whether  the  Defendants  were  originally  entitled ;  the  next  question  is, 
whether  such  a  right  could  be  forfeited ;  and  the  third,  by  what  circumstances,  and 
then  bringing  in  the  facts.  Instead  of  that,  you  have  a  state  of  facts  which  is  neither 
admitted  or  proved.] — Nothing  can  justify  a  departure  from  the  Regulation.  The 
whole  proceedings  are  irregular. 

Mr.  Surge,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dents.— By  the  Madras  Regulation  III.  of  1802,  sec.  xvi.,  cl.  1,  jurisdiction  is  given 
to  the  Courts  in  India,  and  [379]  consequently  the  Appellate  Court  here,  to  entertain 
suits  regarding  succession,  inheritance,  marriage,  and  caste,  and  all  religious  usages 
and  institutions.  This  disposes  of  the  Appellants'  objection  to  the  competency  of  the 
Court  below  to  entertain  the  suit;  but  even  if  that  objection  were  tenable,  it  should 
have  been  taken  in  the  Court  below.  The  Appellants  cannot  withdraw  from  the 
Appellate  Court,  the  cognizance  of  the  very  question,  which  they  submitted  to  the 
subordinate  Court. — [The  Right  Hon.  T.  Pemberton  Leigh :  Have  the  Courts  in  India 
the  power  to  decide  a  right  merely  in  the  abstract?]  In  Sri  Sunkur  Bharti  Swamd 
y.  Sidha  Lingayah  Charanti  (ante  [3  Moo.  Ind.  App.],  198),  damages  were  laid  and 
assigned.  No  opinion  was  expressed  by  your  Lordships  upon  that  point.  It  was 
remitted  to  India,  with  a  preliminary  declaration  for  the  Court  to  determine,  in  the 
first  place,  whether  an  action  would  lie  by  a  grantee  against  a  person  not  possessing 
a  grant,  assuming  to  be  carried  crosswise  in  a  palanquin. 

The  next  objection  is,  that  the  evidence  was  improperly  taken.  By  sec.  xviii.,  of 
Regulation  IV.,  1802,  it  is  left  to  the  discretion  of  the  Court  to  supply  with  evidence 
anything  which  might  be  wanting. — ^[Lord  Brougham:  Regulation  XV.  of  1816,  sec. 
X.,  cL  3  and  4,  is  peremptory,  that  the  Courts  shall  not  consider  any  evidence,  till 
they  have  the  points  properly  raised.] — Neither  can  the  objection,  that  the  Pundit's 
opinions  were  improperly  received,  as  being  formed  upon  an  assumed  state  of  facts, 
be  sustained.  We  have  established  by  evidence,  deviations,  on  the  part  of  the  Appel- 
lants' tribe,  from  the  religious  ceremonies  prescribed  by  the  Vedas,  and  the  opinions 
were,  that  the  effect  of  those  deviations  was  to  deprive  them  of  the  [380]  right  they 
claim.  Upon  the  merits,  it  is  clear  from  the  evidence  adduced,  that  the  upanayana 
has  not  been  duly  performed,  by  or  for  the  Comaties,  for  many  generations,  and 
that  the  religious  ceremonies  used  by  the  Comaties  of  the  Appellants'  tribe  were  so 
performed,  as  to  render  them  impure  and  of  no  efficacy.  That  being  so,  according  to. 
the  Hindoo  law,  as  correctly  expounded  by  the  Pundits,  the  Appellants'  tribe  are  not 
entitled  to  the  privileges  of  the  Vaisyas,  claimed  by  their  plaint,  and  ought  not  to 
be  permitted  to  exercise  the  ceremonies  therein  specified. 

Lord  Br«ugham. — ^Before  stating  what  the  Judgment  of  their  Lordships  is,  it 
is  necessary  that  I  should,  upon  two  points,  guard  it  from  the  possibility  of  mis- 
construction. One  of  those  points  is  exceedingly  important  in  this  case,  and  with 
a  view  to  the  merits  of  cases  of  this  description.  The  other  is  of  equal  importance 
in  a  more  general  view,  with  reference  to  other  proceedings  and  other  cases  at 
large. 

In  the  first  place,  their  Lordships  wish  to  guard  very  carefully  against  its  being 
supposed,  that  in  what  they  are  about  to  do,  namely,  to  reverse  all  the  previous 
decisions,  that  is,  of  the  Zilla  Court,  the  Provincial  Court,  and  the  Sudder  Dewanny 
Court,  they  give  any  opinion  whatever  upon  the  question,  whether  those  Courts  had 
a  right  to  proceed,  or  had  jurisdiction  to  proceed,  to  the  determination  of  the  ques- 
tion, as  a  njatter  of  law  merely.  Whatever  the  inclination  of  their  Lordships'  opinion 
may  be,  that  not  having  been  the  subject  of  argument,  of  discussion,  or  of  decision 
below,  they  do  not  consider  that  upon  that  point  they  [381]  are  entitled,  or  that  they 
are  called  upon,  to  give  any  judgment,  and  they  gladly  withdraw  from  it. 

The  other  point  is  with  respect  to  the  operation  of  that  most  beneficial  Regula- 
tion, XV.  of  1816,  sec.  x.,  c.  3,  to  which  I  would  add  clause  four,  for  that  is  even 
stronger  and  clearer  than  the  third,  showing  distinctly  that  it  is  not  directory,  but 
mandatory  and  imperative.  Holding  the  Regulation,  generally  speaking,  but 
especially  that  part  of  it,  with  which  we  are  more  particularly  dealing  hero,  to  be  a 
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most  wholesome  and  beneficial  Regulation,  requiring  to  be  most  zealously  guarded 
and  most  carefuUj  kept  in  view,  and  if  possible  extended,  as  I  hope  it  may  be,  to 
the  other  Presidencies  (this  Regulation  applies  to  Madras  only),  (but  that  is  my  own 
private  opinion  merely,)  it  would  be  highly  inexpedient  that  any  doubt  should  exist 
of  the  determination  of  their  Lordships  on  all  occasions  hencefortii,  as  on  all  occa- 
sions hitherto,  (and  I  allude  particularly  to  a  Judgment  which  was  pronounced  last 
June  (Srimut  Moottoo  Vijaya  Ra^hanadha  Gowery  Perria  Woodia  Tavor  v.  Ra/ny 
Anga,  Moottoo  Natchiar.  Ante  [3  Moo.  Ind.  App.],  p.  278),  by  my  right  honourable 
colleague,  Dr.  Lushington,)  to  abide  by  and  support  that  Regulation.  Nothing, 
thereof,  to  be  done  to-day,  is  to  be  taken,  as  in  any  way  impeaching,  or  as  doing 
otherwise  than  showing  forth  and  testifying  the  high  respect  for  that  Regulation, 
which  their  Lordships  continue  to  feel. 

Having  made  these  preliminary  observations,  I  have  only  further  to  state  the 
opinion  of  their  Lordships,  in  which  we  all  agree,  and  in  which  we  have  the  con- 
currence of  the  able  and  learned  persons  who  are  the  assessors  of  their  Lordships  in 
these  Indian  cases,  that  their  Lordships  think  fit  to  determine  that  the  [382]  Plain- 
tiffs not  having,  in  their  opinion,  alleged  any  case  of  injury  done  to  them  by  the 
Defendants,  upon  which  they  were  entitled  to  go  into  evidence,  and  not  having, 
therefore,  established  any  case  for  damages  in  their  suit  against  the  Defendants, 
no  question  remained  but  of  a  mere  declaration  of  a  right  to  perform  certain 
religious  ceremonies;  that  if  the  Court«  below  had  jurisdiction  to  proceed  to  the 
determination  of  that  question  in  this  suit  (upon  which  their  Lordships  guard 
themselves  in  their  Judgment,  as  well  as  in  the  prefatory  observations  which  I  have 
made,  against  giving  any  opinion),  the  Plaintiffs  have  not  produced  sufficient  evi- 
dence to  establish  such  a  right;  that,  under  these  circumstances,  all 
the  Decrees,  therefore,  ought  to  be  reversed,  and  the  plaint  dismissed 
(the  reversal  by  the  Sudder  Court  amounts,  in  fact,  to  a  dismissal  of  the 
plaint);  but  it  is  not,  as  it  ought  to  be,  a  dismissal  without  costs;  and  that  this 
decision  should  be  without  prejudice  to  the  existence  or  the  non-existence  of  the  right 
claimed  by  the  Appellants,  in  any  other  suit,  in  which  such  a  question  may  be 
properly  raised. 

It  is  fit  that  I  should  add,  in  order  to  prevent  all  mistakes,  and  all  applications  to 
us,  henceforth,  on  the  subject,  that  the  result  of  the  decision  of  their  Lordships  clearly 
is,  that  all  the  costs  of  each  party  must  be  borne  by  that  party,  both  in  the  Zilla  and 
Provincial  Courts,  and  the  Sudder  Court,  and  here.  We  do  not  deny  that  there  is  a 
right  to  give  costs  in  the  way  in  which  the  Sudder  Court  gave  them';  but  we  do  not 
think  that  this  was  a  case  for  it.  There  is  also,  no  doubt,  a  right  here  to  give  costs 
to  the  party  supporting  the  Decree ;  but  it  is  very  rarely  done. 


[383]  THE  MOKUDDIMS  OF  KVNKVNWADY,— Appellants;  THE  ENAMDAR 
BRAHMINS  OF   SOORPAL,— Respondents  *  [June   13,    14,   1845]. 

On  Appeal  from  the  Sudder  Dewanny  Court  at  Bomhay. 

An  award  made  by  a  Punchayet,  settling  a  disputed  boundary  to  land  forming 
an  Island,  claimed  by  the  inhabitants  on  the  respective  banks  of  the  river, 
under  circumstances,  set  aside,  as  having  been  made  contrary  to  the  pro- 
visions of  Bombay  Regulation  VII.  of  1827. 

The  decision  of  the  Sub-Collector,  appointed  by  the  Government  to  settle  the 
boundary,  annulling  the  award  of  the  Punchayet,  and  assigning  a  boundary, 
confirmed  on  Appeal. 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  President,  (Lord 
Wharnclifle),  Lord  Brougham,  the  Vice-Chancellor  Enight  Bruce,  and  the  Right 
Hon.  Dr.  Lushington. 

Privy  Councillors, — Assessors, — Sir.  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Knt., 
and  Sir  E.  Ryan,  Knt. 
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Semble. — This  Court  will  not  encourage  a  mere  objection  of  form,  that  does  not 
affect  the  substantial  merits  of  the  case  [3  Moo.  Ind.  App.  392]. 

This  Appeal  arose  upon  a  question  of  disputed  boundary.  The  land,  the  subject 
of  litigation  between  the  Appellants,  the  Mokuddims  (proprietors)  of  the  village  of 
Kunkunwady,  in  pergunna  Jumcundi,  in  the  Presidency  of  Bombay,  and  the  Re- 
spondents, the  Brahmins  of  the  enam  (revenue-free)  village  of  Soorpal,  in  pergunna 
Gotta,  in  the  same  Presidency,  was  a  small  gudda  or  island  called  Goheshwar,  which 
had  been  formed  by  the  river  Krishna,  dividing  itself  from  its  original  channel, 
into  two  branches,  each  branch  running  a  short  distance  in  a  semicircular  course, 
until  the  two  again  formed  a  junction,  thereby  enclosing  the  island  in  question. 
At  what  time  the  course  of  the  river  became  so  altered  did  not  appear. 

[384]  The  dispute  between  the  two  villages,  respecting  the  boundary  line  which 
pass  through  this  island,  had  been  going  on  for  several  centuries.  It  appeared  that 
the  exact  quantity  of  land  in  dispute,  consisted  of  one  and  three-quarters  chawurs, 
and  twelve  and  three-quarters  tanks  (equal  to  80  acres).  Both  parties  admitted  that 
the  true  line  of  boundary  would  be  defined  by  the  course  of  what  was  formerly  called 
the  Jukhur  Sarel,  or  stream,  flowing  through  the  island,  but  this  stream  had  long 
since  been  choked  up  by  earth  and  sand ;  and  the  two  villages  were  at  issue  upon  the 
question  of  what  was  its  true  course. 

In  the  year  1833,  orders  were  issued  by  the  Principal  Collector  and  Political 
Agent  of  Zilla  Dharwar,  in  which  Zilla,  both  the  pergunnas  of  Jumcundi  and  Grotta 
were  situated,  to  the  Mamlutdar  (revenue  officer)  of  the  talook  Indi,  in  the  same 
Zilla,  to  institute  an  inquiry  into  the  matters  in  dispute,  between  the  two  villages, 
respecting  their  boundary,  and  at  his  instance,  both  parties  agreed  to  refer  the 
question  to  the  decision  of  a  Punchayet  or  Court  of  Arbitration,  consisting  of  the 
Zemindars  of  the  two  pergunnas,  in  all  nine  individuals,  who  were  to  repair  to  the 
island,  and  make  their  award. 

Accordingly,  on  the  7th  of  November  1833,  certain  instruments  were  entered 
into  on  the  part  of  the  Appellants  and  Respondents,  by  which  they  agreed  to  abide  by 
the  decision  of  these  nine  individuals,  four  of  whom  belonged  to  the  pergunna  of  the 
Respondents,  and  five  to  the  pergunna  of  the  Appellants.  These  instruments  con- 
sisted of  a  deed  of  submi^ion,  executed  on  behalf  of  the  Respondents ;  a  similar  deed 
executed  on  behalf  of  the  Appellants;  and  a  joint  deed  executed  on  behalf  of  his 
Highness,  the  Row  [386]  Saheb,  the  proprietor  of  Jumcundi,  and  on  behalf  of  the 
Appellants  and  of  the  Respondents ;  and  the  words  of  each  instrument  were,  "  We 
shall  abide  by  whatever  decision  the  above-mentioned  nine  individuals  will  pass." 

Some  parol  evidence  was  entered  into,  and  certain  documents  (including  several 
plans  of  the  locality  of  the  property  in  dispute)  were  produced  on  behalf  both  of  the 
Appellants  and  Respondents. 

The  Punchayet,  however,  took  no  steps  towards  deciding  the  case,  and  on  the 
20tl  of  December  1833,  a  report  was  made  by  the  Mamlutdar  of  the  talook  to  the 
Collector  and  Political  Agent  of  Dharwar,  calling  his  attention  to  the  importance 
of  the  case,  and  urging  that  a  settlement  of  the  question  should  be  hastened.  Some 
directions  appeared  to  have  been  given' towards  this  purpose,  but  nothing  was  done 
by  the  Punchayet,  and  after  a  long  delay,  in  1835,  one  of  the  nine  referees  being 
then  ill  and  unable  to  attend,  the  Principal  Collector  and  Political  Ag^nt  of  Dharwar 
directed  the  Assistant-Collector,  Mr.  Bazett,  to  proceed  to  the  spot  and  pass  a  decision 
on  the  question.  This  was  communicated  by  the  Principal  Collector  and  Political 
Agent  to  the  Mamlutdar  of  the  talook. 

On  the  3rd  of  July  1835,  an  Order  was  made  by  Government,  for  Mr.  Shaw,  the 
Sub-Collector  of  Bagulcote,  to  proceed  to  the  spot  and  settle  the  dispute,  thus  sub- 
mitting him  in  the  place  of  Mr.  Bazett ;  and  Mr.  Shaw  at  once  proceeded  to  the 
spot;  but  before  any  decision  was  come  to  by  the  Punchayet,  one  of  the  nine 
arbitrators  died. 

The  Punchayet  made  an  award  on  the  Ist  of  August  1835.  This  award  noticed 
that  the  villages  of  Soorpal  [386]  maintained  that  their  boundary  extended  as  far  as 
the  Jukhur  Sarel,  and  that  the  villagers  of  Eunkunwady  maintained  their  boundary 
to  be  as  far  as  the  other  side  of  the  Krishna  river,  close  by  the  village  of  Soorpal,  as 
far  as  the  temple  of  Sri  Buleswara.  It  then  noticed  certain  evidence  which  had  been 
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given,  but  did  uot  purport  to  decide  the  question  upon  anj  evidence  produced,  on 
the  one  aide  or  the  other,  but  stated  the  ground  of  the  decision  as  follows: — ^"  It 
appears,  on  examining  the  land  in  dispute  between  the  two  villages,  that  from  the 
branching  of  the  holy  river  Krishna,  to  its  being  joined  to  the  sea,  there  are  several 
villages  on  both  sides  of  the  river,  but  it  does  not  appear  anywhere  that  the  boundary 
of  a  village  on  one  side  is  intermixed  with  the  boundary  of  another  village  on  the 
other  side.  Such  being  the  case,  therefore,  it  is  contrary  to  the  known  usage  of 
the  country,  that  the  villagers  of  Soorpal  should  dispute  with  regard  to  land  on  the 
front  of  the  Krishna  river  on  the  western  side,  and  in  like  manner  it  is  wrong  for  the 
villagers  of  Kunkunwady  to  say  that  their  boundary  extends  as  far  as  the  temple  of 
Buleswara.  Under  these  circumstances,  the  claims  set  up  by  the  villagers  of  Kun- 
kunwady and  the  villagers  of  Soorpal  have  been  set  at  nought,  and  it  is  hereby 
decided  as  follows: — That  the  great  holy  river  of  Krishna  runs  from  the  front  of  the 
village  of  Toopchee,  and  then  breaks  forth  from  the  south  to  the  eastward.  Now 
the  villagers  of  Kunkunwady  should  confine  their  boundary  to  the  west  of  the  said 
river  as  far  as  the  low-water-mark  in  the  months  of  Magah  and  Phagoon  (the  two 
months  in  India  in  which  the  water  in  the  river  descends  to  a  particular  mark),  and 
the  villagers  of  Soorpal  should  confine  their  loundary  on  the  east  [387]  of  the  said 
river.  In  this  manner,  neither  the  villagers  of  one  nor  of  the  other  should  claim  their 
boundary  beyond  the  edge  of  the  river  on  each  side." 

Prior  to  the  publication  of  this  award,  the  inhabitants  of  Soorpal  presented  a 
petition  to  Mr.  Shaw,  wherein  they  complained  that  the  arbitrators  were  under  the 
influence  of  Giopal  Row  Saheb,  the  proprietor  of  the  Jumcundi,  and  stated  that 
"  they  were  then  kept  in  the  place  of  Kunkunwady,  where  no  one  had  the  courage 
to  g9  and  speak  to  them.  Under  these  circumstances,"  they  proceeded,  "  we  will  not 
agree  to  any  decision  they  may  pass.  We  have  already  submitted  all  our  papers 
and  documentary  evidence  to  the  Government;  therefore  let  the  investigation  be 
had  in  your  honour's  presence." 

On  this  petition  the  following  Order,  bearing  date  the  5th  of  August  1835,  was 
made: — "The  petitioners  are  hereby  informed  that  the  members  composing  the 
Punch  (or  Court  of  Arbitrators)  are  present  here,  and  have  passed  their  decision 
by  writing  on  the  spot,  as  was  written  in  the  razi-nama.  It  is,  therefore,  requisite 
to  be  ascertained  whether  the  petitioners  are  disposed  to  agree  to  abide  by  the  said 
decision,  or  not.  If  the  petitioners  agree  to  the  same,  then  let  them  act  accordingly ; 
but  if  the  petitioners  do  not  agree  to  the  same,  the  whole  of  the  papers,  and  docu- 
ments, and  the  proofs  of  the  enjoyment,  etc.,  shall  be  duly  examined,  and  a  decision 
thereon  will  be  passed  by  the  Huzzoor,  and  the  decree  thereof  will  be  delivered  to 
the  parties." 

On  communicating  the  above  to  the  parties,  the  inhabitants  of  Soorpal  said  they 
were  dissatisfied  with  the  decision  of  the  Punch,  according  to  which,  however,  the 
inhabitants  of  Kunkunwady  appeared  [388]  ready  to  act.  Consequent  upon  the  dis- 
satisfaction expressed  by  the  villagers  of  Soorpal,  it  was  ordered  that  a  decision 
should  be  passed,  after  further  investigation,  in  the  presence  of  the  authority. 

On  the  6th  August  1839,  Hfr.  Shaw  made  his  Decree,  in  which  he  stated,  that  be 
had  read  the  Punchayet  proceedings,  and  considered  the  decision  of  the  Punchayet 
to  be  an  unfair  one :  he  stated  also  that  he  considered  the  Punchayet  had  been 
nullified;  and  decreed  as  follows: — "  That  the  villagers  of  Soorpal  should  hold  and 
enjoy  the  land  beyond  the  Jukhur  Sarel,  and  the  village  of  Kunkunwady  in  like 
manner  to  enjoy  the  land  on  this  side  of  Jukhur  Sarel." 

The  Appellants  appealed  from  this  Decree,  to  the  Sudder  Dewanny  Adawlut 
of  Bombay,   and  filed  their  grounds  of  appeal  on  the  19th  of  November  1835. 

The  Respondents,  in  their  answer,  submitted  that  the  razi-namas  originally 
entered  into  between  them  and  the  villagers  of  Kunkunwady  were  invalid,  according 
to  the  provisions  of  Reg.  VIL,  sec.  iii.,  cl.  1,  of  1827,  inasmuch  as  no  time  was  limited 
for  the  Punchayet  coming  to  their  decision ;  they  moreover  urged  that  the  deed  of 
submission  had  become  invalidated,  by  reason  of  the  death  of  one  of  the  arbitrators, 
named  on  their  behalf,  pending  the  award. 

The  cause  came  on  to  be  heard  before  Saville  Marriott,  Esquire,  the  senior 
Puisne  Judge,  on  the  28th  and  29th  days  of  July  1836,  who  after  observing  that  the 
proceedings  in  the  lower  Court-  did  not  appear  in  all  respects  in  precise  judicial  form, 
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but  as  this  defect  would  not  affect  the  substantial  merits  of  the  case,  the  Couirt 
availed  itself  of  the  authority  vested  in  it  by  Regulation  XVII.,  1827,  sec.  xxxiv.,  cL 
2,  to  [389]  admit  the  same,  recorded  bis  opinion  in  the  following  terms : — 

"The  opponents  in  the  southern  bank  of  the  Krishna  river  claim  the  whole  of  the 
island  above  mentioned,  whilst  a  portion,  and  at  times,  even  the  whole,  has  been 
asserted  by  the  northern  inhabitants  to  be  theirs.  The  protracted  and  violent 
disputes  and  affrajrs  regarding  boundary  questions  are  notorious,  and  the  present 
case  affords  a  specimen  of  the  violence  and  pertinacity  with  which  they  are  often 
conducted.  Not  satisfied  with  confining  the  controversy  within  the  cut- 
cherries,  the  parties  have  occasionally  resorted  to  arms  to  establish  their 
respective  claims,  and  in  some  instances,  it  would  appear,  lives  have 
been  lost,  and  it  is  quite  obvious,  from  the  papers  in  the  case,  that 
each  party  has  had  and  held  possession  of  the  land  in  dispute  according 
to  the  predominance  of  power  or  influence  at  the  time  in  the  field,  or  with  the  rulers 
of  the  country.  Each  has,  therefore,  been  able  to  bring  forward  a  mass  of  documents 
in  support  of  their  respective  claims.  Many  of  these,  however,  are  either  not 
authenticated  at  all,  or  else  they  bear  an  appearance,  strongly  indicative  of  being 
unworthy  of  reliance,  further  than  that,  as  taken  collectively,  tiiey  evidenced  the 
above-stated  general  unsettled  state  of  things,  and  anarchy  in  the  former  administra- 
tion of  the  country.  Under  such  circumstances,  the  first  question  was,  what  would 
be  the  most  likely  mode  of  extracting  the  truth  from  such  a  mass  of  confusion  1  and 
it  appears  that  a  Punchayet  was  thought  to  be  the  best  mode ;  and  one  was  appointed, 
it  would  seem,  by  the  Manilutdar  or  Sarrishtahdar,  but  from  the  manner  in  which 
it  was  constituted,  the  Sub-Collector,  for  the  reasons  assigned  by  [390]  him,  very 
properly  set  aside  its  award  as  being  absolute ;  it  was  not,  in  short,  formed  in  the 
manner  required  by  Regulation  VII.  of  1827,  to  make  its  judgment  absolute,  and 
from  the  circumstance  that  the  majority,  if  not  the  whole,  of  the  members  belonging 
to  the  district  of  the  Appellants,  which  belongs  to  the  chief  styled  Jumcumdikar, 
it  appears  obvious  that  impartiality  was  not  observed  in  forming  the  Punchayet. 
For  these  reasons,  tlierefore,  the  Court  overrules  the  plea  advanced  by  the  Appellants, 
that  the  Punchayet's  decision  was  illegally  and  improperly  superseded  by  the  Sub- 
Collector.  On  the  contrary,  the  Court  is  of  opinion  that  the  proceedings  of  that 
trying  authority  were  perfectly  legal  and  judicious,  in  respect  to  that  point.  The 
Sub-Collector  moreover  adopted  and  followed  that  course  which,  in  the  opinion  of 
the  Court,  was  the  best,  if  not  the  only,  mode  for  bringing  the  dispute  to  a  satis- 
factory issue;  and  in  the  opinion  of  the  Court  every  and  great  exertion  was  used 
in  a  highly  judicious  manner  by  the  Collector  to  ascertain  the  respective  merits 
of  the  claims  of  the  parties,  and  thereon  to  found  as  equitable  a  decision  as  the 
difficult  nature  of  the  case  could  possibly  allow,  in  all  of  which  the  Court  is  of 
opinion  he  succeeded,  and  that  the  Appellants  have  established  nothing  to  justify 
either  reversal  or  alteration  in  the  judgment  awarded." 

The  Appellants  having  presented  a  petition,  praying  for  a  new  trial,  which  was 
refused,  brought  this  Appeal  to  Her  Majesty  in  Council. 

Mr.  Charles  Duller,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants. — Both 
parties  having  bound  themselves  by  the  Deed  [391j  of  reference  to  abide  by  the 
decision  of  the  Punchayet,  such  award  was  of  binding  force  and  effect,  between  the 
parties,  and  it  was  not  competent  to  the  Respondent  to  set  it  aside,  and  act  upon  the 
decision  of  a  different  tribunal.  Moreover,  the  decision  of  the  Sub-Collector,  which 
awards  the  Jukhur  Sarel  to  be  the  boundary  between  the  two  villages  without  clearly 
defining  its  true  position,  which  is  the  chief  matter  in  dispute,  leaves  the  main 
question  undecided:  they  relied  on  the  Bc»ubay  Reg.  XVII.  of  1827,  and  Bombay 
R^.  VI.  of  1830. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dents.— Though  the  submission  to  arbitration  was  properly  executed,  yet  it  did  not 
constitute  a  reference  within  the  meaning  of  the  Bombay  Regulation  VII.  of  1827. 
It  did  not  specify  any  time  within  which  such  award  was  to  be  g^ven,  and  regard 
being  had  to  the  course  taken  by  the  Government, — the  appointment  of  the  Sub- 
Collector  for  the  purpose  of  deciding  the  dispute, — the  death  of  one  of  the  nine 
arbitrators, — the  dissent  on  the  part  of  the  Respondents,  and  also  to  the  circum- 
stance that  the  award  does  not  appear  ever  to  have  been  filed,  such  award  was  not 
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to  any  extent  a  binding  decision  on  the  parties,  and  the  Decree  of  the  Sudder 
Dewanny  Court,  defining  the  boundary,  was  fully  warranted  by  the  evidence. 

The  Vice-Chancellor  Knight  Bruce. — Their  Lordships  have  felt,  and  even  with 
the  aid  of  the  information  communicated  by  the  Appellants'  Counsel,  still  feel,  some 
difficulty  in  following  some  [392]  parts  of  the  proceedings  below;  with  regard, 
however,  to  the  objections  merely  of  form,  taken  here  on  the  part  of  the  Appellants, 
after  considering  them,  and  especially  giving  due  weight  to  the  observations  upon 
the  reference  made  by  the  Sudder  Judge,  to  chapter  2,  sec.  xxxiv.,  of  Regulation 
XVII.  of  1827,  and  upon  the  4th  and  5th  sections  of  Regulation  VI.  of  1830,  urged 
by  the  Appellants'  Counsel,  their  Lordships,  though  not  thinking  those  objections 
unreasonably  taken,  or  without  colour,  do  not  feel  disposed  to  accede  to  them. 

The  tendency  of  the  Judicial  Committee  since  its  institution  (as  of  the  Privy 
Council  before),  has  been,  not  to  give  way  unnecessarily  to  objections  of  that  nature; 
and  in  the  present  instance,  the  nature  of  the  jurisdiction  whence  the  appeal  comes, 
the  nature  of  the  proceedings  themselves,  and  the  course  pursued  by  the  Appellants 
below,  render  it  right,  in  their  Lordships'  judgment,  to  deal  with  the  matter  before 
them  upon  its  substance  and  its  merits.  And  the  case  so  viewed  has  mainly  two 
questions.  First, — Ought  the  Court  below  to  have  treated  the  decision  of  the 
Punchayet  as  correct  and  binding?  Secondly, — If  not,  had  the  Sub- Collector,  Mr. 
Shaw,  and  the  Court  of  Sudder,  adopted  the  right  line  of  boundary? 

Upon  the  first  question,  the  Appellants  have  conceded  that  the  decision  of  the 
Punchayet  is,  by  the  Bombay  Regulations  of  1827,  prevented  from  having  the  force 
of  a  judicial  sentence,  a  judicial  determination,  or  of  a  regular  award  in  a  technical 
sense;  while  the  Respondents  on  their  side  have  not  denied,  that  it  is  receivable  in 
evidence  and  to  be  considered  as  part  of  the  materials  in  the  cause.  But  its  con- 
clusiveness, denied  by  the  Res{>on  dents,  is  asserted  by  the  Appellants,  who  insist, 
that  it  was  a  binding  agreement  [393]  between  the  parties  to  abide  by  the  Punchayet's 
determination,  which  they  say  ought  to  be  upheld.  Their  Lordships,  however,  are 
of  opinion,  that  if  there  was  in  effect  an  agreement  to  abide  by  the  Punchayet's 
opinion  and  determination,  and  if  the  opinion  was  expressed  and  the  determination 
made,  by  those  who  it  was  agreed  should  do  so,  (a  point  not  necessary  to  be  decided), 
it  was  nevertheless,  and  is,  the  right  of  the  Respondents,  to  contend  that  the  agreement 
and  determination  do  not  necessarily  bind  ;  and  to  bring  forward  all  the  circumstances 
of  the  case,  for  the  purpose  of  showing  it  to  be  inequitable,  that  they  should  bind. 
In  a  word,  to  resist  the  Appellants'  demand,  so  far  as  it  rests  on  what  the  Punchayet 
did,  on  grounds  analogous  to  some  of  those  on  which  the  specific  performance  of  an 
agreement  may  be  resisted  in  English  Courts  of  Equity.  What  may  be  the  rule 
in  case  of  an  effectual  reference  to  arbitration,  and  an  award,  properly  so  considered, 
their  Lordships  do  not  think  it  necessary  to  say;  for  in  tlieir  judgment,  having 
regard  to  the  Bombay  Relations  of  1827,  and  the  undoubted  facts  of  the  case,  an 
effectual  reference  to  arbitration,  and  an  award,  properly  to  be  so  considered,  did 
not  exist  in  the  present  instance :  though,  if  there  had  been,  an  award,  their  Lordships 
are  not  satisfied,  that  grounds  do  not  appear  upon  which  it  is  invalid,  or  might  have 
been  set  aside.  Viewed  as  matter  of  agreement,  it  is  their  Lordships'  opinion,  from 
the  circumstances  of  the  case,  and  the  whole  course  of  proceeding,  that  r^iance 
cannot  be  placed  on  what  the  Punchayet  have  done,  and  that  it  would  be  unjust 
to  enforce  their  decision  against  the  Respondents. 

With  regard  to  the  true  line  of  boundary,  their  Lord-[394]-ships  think  that  there 

is  sufficient  evidence  to  show  that  fixed  by  the  Punchayet  not  to  be  the  true  line, 

a  conclusion  which  they  do  not  solely  form  from  the  circumstances,  that  it  did  not 
accord  with  the  case  alleged  on  either  side.  That  the  line  fixed  by  the  Judgments 
against  which  the  Appellants  have  appealed  is  the  true  line,  does  not,  in  their  Lord- 
ships view,  clearly  appear;  but  the  evidence  does  not  prove  any  other  line  more 
probable.  Assuredly  the  Appellants  have  not  established,  that  either  of  these 
Judgments  is  substantially  wrong;  and  as  Mr.  Shaw  appears  to  have  examined 
the  surface  of  the  disputed  land  himself,  and  to  have  bestowed  care  and  attention 
upon  the  subject,  it  does  not  seem  likely  that  any  further  investigation  can  materially 
advance  the  cause  of  truth  or  justice;  their  Lordships,  on  the  whole,  consider  the 
right  course  to  be,  to  dismiss  the  Appeal  but  without  costs. 
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[395]  ANNE  CASEMENT,— Appellant;  JOHN  WILLIAMSON  FULTON  and  Wife,— 

Respondents*  [June  17,  18,  19,  1845]. 

On  Appeal  from  the  Supreme  Court  of  Judicature  at  Calcutta. 

The  7th  section  of  the  Indian  Will  Act,  No.  25,  of  1838,  enacts  "  that  no  Will 
shall  be  valid  unless  it  shall  be  in  writing,  and  executed  in  manner  hereinafter 
mentioned  (that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the 
Testator,  or  by  some  other  person  in  his  presence,  and  by  his  direction,  and 
such  signature  shall  be  made,  or  acknowledged  by  the  Testator,  in  the  presence 
of  two  or  more  witnesses,  present  at  the  same  time;  and  such  witnesses  shall 
subscribe  the  Will  in  the  presence  of  the  Testator,  but  no  form  of  attestation 
shall  be  necessary." 

A  Testator  signed  his  Will  in  the  presence  of  a  witness,  who  subscribed  it  in  his 
presence;  and  some  time  afterwards,  upon  the  arrival  of  another  witness, 
the  Testator,  in  the  joint  presence  of  the  former  witness,  and  the  other  sub- 
scribing witness,  acknowledged  his  subscription  at  the  foot  of  the  Will.  The 
second  witness  then  subscribed  the  Will,  and  the  first  witness,  in  his  and  the 
Testator's  presence,  acknowledged  his  subscription,  but  did  not  re-subscribe. 

Held  by  the  Judicial  Committee  (affirming  the  sentence  of  the  Supreme  Court 
at  Calcutta),  that  the  requirements  of  the  Act  had  not  been  sufficiently  com- 
plied with ;  it  being  necessary  that  both  witnesses  should  be  jointly  present 
at  the  same  act  of  the  Testator,  and  jointly  subscribe  it  in  his  presence  [3 
Mro.  Ind.  App.  402]. 

Wliether  the  rules  of  the  Ecclesiastical  Courts  in  Doctors'  Commons  relating  to 
the  doctrine  of  preemption  of  Appeal,  apply  to  an  Ecclesiastical  cause  in  the 
Supreme  Court  at  Calcutta,  so  as  to  deprive  a  party  of  the  Charter  right  to 
appeal  within  six  months  from  the  decree,  etc.  Quaere?  [3  Moo.  Ind.  App.  407]. 

This  was  an  Appeal  from  a  sentence  of  the  Supreme  Court  of  Judicature  at 
Calcutta,  on  the  Eccle-[396]-siastical  side,  which  rejected  an  allegation,  propounding 
an  instrument,  bearing  date  the  14th  of  April,  1844,  as  the  Will  of  Sir  William 
Casement,  the  deceased  in  the  cause,  late  a  Major-General  in  the  service  of  the 
East  India  Company. 

The  allegation  was  filed  by  the  Appellant,  as  the  widow  of  the  deceased,  and  his 
Executrix  named  in  the  instrument  in  question,  propounding  it  for  proof,  in  solemn 
form  of  law. 

The  Respondents  were  the  next  of  kin  of  the  deceased. 

The  allegation  pleaded  in  substance,  that  the  deceased,  while  resident  at  Cassi- 
pore,  in  the  suburbs  of  Calcutta,  was,  on  the  14th  of  April,  1844,  attacked  by  cholera 
(whereof  he  afterwards  died),  and  being  sensible  of  the  dangerous  character  of  his 
malady,  expressed  to  Lieutenant-Colonel  Francis  Spencer  Hawkins,  his  intention 
to  leave  the  whole  of  his  property  to  his  wife,  and  requested  him  to  lose  no  time  in 
getting  a  Will  prepared  for  him  to  execute,  to  carry  out  that  intention,  and  nominat- 
ing the  Appellant  Executrix,  and  Mr.  Browne  Roberts  and  Colonel  Hawkins  Exe- 
cutors, of  such  WilL  That,  pursuant  to  this  request.  Colonel  Hawkins  had  a  Will 
prepared  at  Calcutta,  and  on  his  return  with  the  same  to  Cassipore,  he  found  Mr. 
Nicholson,  one  of  the  medical  attendants,  in  attendance  upon  the  Testator,  and  im- 
mediately, in  his  presence,  produced  the  Will  in  question  to  the  Testator,  who,  after 
reading  it  over  attentively,  signed  his  name  at  the  foot  or  end  of  the  Will  as  he  lay 
on  his  couch,  and  Mr.  Nicholson,  in  whose  sight  and  presence  it  had  been  signed, 
then  took  the  Will  and  subscribed  his  name  to  it,  at  a  table  in. the  adjoining  room, 
which  stood  in  sight  of  the  Testator's  couch,  there  being  no  [397]  other  convenience 
for  writing  in  the  same  room ;  and  Colonel  Hawkins  and  Mr.  Nicholson  then  awaited 

*  Present:  Members  of  the  Judicial  CcMnmittee, — Lord  Brougham,  the  Vice- 
Chancellor  Enight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T. 
Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Knt.,  an<l 
Sir  E.  Ryan,  Ent. 
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the  return  of  Mr.  Garden  from  Calcutta,  in  order  to  complete  the  execution  of  the 
WiH.  That  upon  Mr.  Gardes  arrival  at  the  Testator's,  about  two  hours  afterwards, 
Colonel  Hawkins,  who,  with  Mr.  Nicholson,  had  continued  in  attendance  upon  the 
Testator,  produced  the  Will,  and  requested  him  to  attest  the  Testator's  signature  to 
it;  Mr.  Garden,  however,  required  that  the  signature  should  be  first  acknowledged 
by  the  Testator  in  his  presence,  and  the  three  went  up  to  the  couch  where  the  Testator 
was  still  lying,  when  the  Testator  acknowledged  his  signature  to  the  Will,  and  the 
same  to  be  his  Will,  in  the  presence  of  Mr.  Nicholson  and  Mr.  Garden,  present  at  the 
same  time;  after  which,  Mr.  Garden  subscribed  precisely  in  the  same  manner,  and 
under  the  same  circumstances,  as  Mr.  Nicholson  had  done ;  and  Mr.  Nicholson  at  the 
same  time,  having  already  signed  and  subscribed  the  Will,  thought  it  unnecessary 
to  subscribe  the  same  again,  but  acknowledged  his  subscription,  then  already  at  the 
foot  of  the  Will,  both  in  Mr.  Garden's  presence,  and  in  that  of  the  Testator.  The 
all^ation  further  plead  that  the  Testator  was  a  British  subject,  and,  at  the  time 
of  his  death,  was  domiciled  at  Fort  William — that  he  left  goods  within  the  province 
of  Bengal,  and  within  the  jurisdiction  of  the  Court 

A  caveat  against  granting  probate  of  the  alleged  Will,  having  been  entered  on  the 
part  of  the  Respondents,  they  filed  an,  exceptive  allegation  to  the  admission  of  the 
above  allegation  or  condidit,  protesting  against  the  same  for  its  nullity,  its  in- 
applicability, its  indefinitiveness,  its  olwcurity,  and  its  insufficiency. 

The  admissibility  of  the  allegation  was  argued  before  [398]  Sir  Lawrence  Peel, 
Chief  Justice,  Sir  John  Peter  Grant,  and  Sir  Henry  Wilmot  Seton,  on  the  Ist  of  June, 
1844,  and  the  Court  took  time  to  consider  its  judgment  until  the  8th  of  July  follow- 
ing, on  which  day  Sir  Lawrence  Peel  delivered  the  unanimous  judgment  of  the 
Court,  admitting  the  exceptive  allegation,  and  rejecting  the  allegation  propounding 
the  Will,  and  decreeing  the  costs  of  both  parties  to  be  paid  out  of  the  estate. 

On  the  13th  of  August,  the  Proctor  of  the  Appellant  dissented  from  the  sentence 
of  the  8th  July,  and  protested  of  the  nullity  of  the  same,  and  of  a  grievance,  and  of 
appealing  from  the  same  within  the  time  allowed  by  the  Charter  (a).  On  the  12th 
of  December,  the  Appellant  filed  her  Petition  for  leave  to  appeal  from  the  rejection 
of  the  all^ation. 

This  Petition  was  opposed  on  behalf  of  the  Respondents,  and  the  matter  argued 
before  Sir  Lawrence  Peel,  who  gave  judgment,  allowing  the  appeal. 

The  Appeal  now  came  on  for  hearing,  when  the  Respondents'  counsel  took  a 
preliminary  objection  to  its  competency;  contending  that,  by  the  true  construc-[399]- 
tion  of  the  Charter  of  Justice,  which  gave  the  Supreme  Court  ecclesiastical  jurisdic- 
tion in  Bengal,  and  directed  that  the  Court  should  be  governed  by  the  same  rules 
as  the  Ecclesiastical  Courts  in  the  Diocese  of  London,  and  the  general  principles 
and  practice  of  the  Ecclesiastical  Courts  which  prevail  in  India,  at  the  time  when  the 
Appellant  filed  her  Petition  for  leave  to  appeal,  namely,  on  the  12th  of  December, 
1844,  her  right  of  appeal  was  lost  and  pre-empted,  no  appeal  having  been  asserted 
within  six  days.  Voet  (Pandect  Lib.  49,  tit  4.  Alciatus  de  Appellatione,  s.  9  and 
29),  Greg  v.  Greg  (2  Add.  276),  SchuUes  v.  Hodgson  (1  Add.  105),  Lloyd  v.  Poole  (3 
Hagg.  Ecc.  Rep.  477),  Tlu  Ship  Clifton  (3  Knapp,  P.C.  Cases,  375).     That  the  latter 

(a)  This  part  of  the  Charter  is  as  follows : — "  And  we  do  hereby  also  reserve  to 
ourself,  our  heirs  and  successors,  in  our  or  their  Privy  Council,  full  power  and 
authority,  upon  the  humble  Petition  of  any  person  or  persons  aggrieved  by  a  judg- 
ment, decree,  or  decretal  or  other  order  or  rule  of  the  said  Supreme  Court  of  Judi- 
cature at  Fort  William,  in  Bengal,  to  refuse  or  admit  his,  her  or  their  appeal  there- 
from, upon  such  terms  and  under  such  limitations,  restrictions  and  regulations,  as 
we  or  they  think  fit,  and  to  reform,  correct  or  vary  such  judgment,  decree  or  orders, 
as  to  us  or  them  shall  seem  meet.  Provided  always  that  no  appeal  shall  be  allowed  by 
the  said  Supreme  Court  of  Judicature  at  Fort  William,  in  Bengal,  unless  the  Petition 
for  that  purpose  shall  be  preferred  within  six  months  from  the  day  of  pronouncing 
the  judgment,  decree  or  decretal  order  complained  of,  and  unless  the  value  of  the 
matter  in  dispute  shall  exceed  the  sum  of  1000  pagodas.  [See  now  letters  patent  of 
28th  Dec.,  1865,  establishing  the  High  Court  of  Calcutta,  art.  39  (Stat.  R.  and  0. 
Rev.  iv.  93) ;  Code  of  the  Civ.  Proc.  (Act  XIV.  of  1882)  ss.  595  et  seq.  Act  VII.  of  1888.] 
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part  of  the  Charter  giving  six  months  time  to  appeal  from  all  original  judgments, 
decrees,  or  decretal  or  other  rules  or  orders  of  the  Court,  did  not  take  away  the 
general  Ecclesiastical  law,  which  required  that  an  appeal  must  be  asserted  within 
six  days,  and  that,  therefore,  the  Supreme  Court  could  not  legally  grant  leave  to 
appeal  after  that  time. 

Their  Lordships  did  not  call  upon  the  Appellant's  counsel  in  support  of  the  right 
to  appeal,  and  reserved  their  opinion  upon  the  objection  until  they  gave  judgment 
in  the  cause. 

Sir  Thomas  Wilde,  Mr.  F.  Kelly,  Q.C.,  Dr.  Addams,  and  Mr.  Kirwan,  for  the 
Appellant ;  and  Mr.  Turner,  Q.C.,  Dr.  Harding,  and  Mr.  Malins,  for  the  Respondents. 

The  question  was,  whether  the  requisites  of  the  7th  section  of  the  Indian  Will 
Act,  No.  25  of  1838,*  [400]  had  been  sufficiently  complied  with,  the  Will  being 
signed  by  the  Testator  in  the  presence  of  only  one  witness,  though  acknowledged  by 
him  in  the  presence  of  two  witnesses  present  at  the  same  time,  one  of  whom,  having 
previously  signed  in  the  presence  of  the  Testator,  acknowledged  his  signature  in  the 
presence  of  the  other  witness,  and  both  witnesses  subscribed  the  Will  in  the  presence 
of  the  Testator 

It  was  argued,  that  the  acknowledgment  of  the  first  witness  to  his  previous  sub- 
scription was  equivalent  to  re-subscription.  That  an  important  distinction  existed 
between  the  9th  section  of  the  English  Will  Act,  1  Vict.,  c.  26,  and  the  7th  section  of 
the  Indian  Will  Act  [No.  25  of  1888],  inasmuch  as  the  former  Act  required  that  the 
witnesses  should  attest  and  subscribe,  whereas,  in  the  latter,  the  word  attest  is 
omitted,  and  the  witness  only  required  to  subscribe.  Moore  v.  A'm<jr  (3  Curt.  243). 
In  the  goods  of  Byrd  (3  Curt.  117).  In  the  goods  of  Oldin-g  (2  Curt.  865).  Cooper 
V.  Bockett  (4  Moore's  P.C.  Cases,  419).  llott  v.  Genge  (4  Moore's  P.C.  Cases,  266). 
Hudson  V.  Parker  (1  Rob.  Ecc.  Rep.  14).  That  the  words  in  the  English  Act  [1  Vict. 
c.  26],  "  attest  and  subscribe,"  in  the  9th  section,  were  borrowed  from  the  Statute 
of  Frauds,  and  should  receive  [401]  the  same  construction.  Harrison  v.  Elwin  (3 
Q.B.  Rep.  117).  That  by  the  Statute  of  Frauds,  the  validity  of  a  subsequent  acknow- 
ledgment by  subscribing  witnesses,  of  their  signatures,  was  recognised  in  Risley 
V.  Temple  (Skinner,  107).  Grayson  v.  Atkinnoii  (2  Ves.  Sen.  454).  Whke  v.  The 
Trustees  of  the  British  Museum  (6  Ring.  310).  Gryle  v.  Gryle  (2  Atk.  177).  Peate 
V.  Ougly  (Comyns'  Rep.  196).  EUis  v.  Smith  (1  Ves.  Jun.  11).  Burdett  v.  Spilsbwry 
(6  Man.  and  Gr.  386).  Price  v.  Smdth  (Willes  Rep.  1).  Trimmer  v.  Jamison  (cited 
4  Burn.  Ecc.  L.  102-182).  Roberts,  on  frauds,  ch.  5,  p.  304-308,  and  Sir  E.  Ryan's 
Charge.     Smoult's  Rules,  2  vol.  App.  61,  were  also  referred  to. 

Lord  Brougham  (July '25,  1845). — General  Sir  William  Casement  being  stricken 
with  cholera,  made  his  last  Will  in  writing,  on  the  16th  of  April  1844,  in  his  house, 
near  Calcutta,  and  signed  it,  in  the  presence  of  Simon  Nicholson,  his  medical 
attendant,  who  also  subscribed  it  in  his  presence,  being  in  the  next  room,  a  few 
yards  from  the  General,  and  in  full  view  of  him.  Ajiother  witness,  Alexander 
Garden,  was  brought,  some  hours  after,  to  the  apartment,  and  signed  it,  after 
hearing  the  General  acknowledge  his  subscripjtion,  and  Mr.  Nicholson,  his  fellow 
witness,  also  acknowledged  his  subscription.  Moreover,  both  the  General  and  Mr. 
Nicholson  were  present  when  Mr.  Garden  subscribed.  The  question,  and  the  only 
question  arising  upon  the  factum,  is,  whether  or  not  the  subscription  of  the  two 
witnesses  was  so  made,  as  to  comply  with  the  statutory  requisition,  the  signature  of 
Nicholson  being  not  made  but  only  acknowledged  in  Garden's  presence;  and  the 
determination  of  this  [402]  question  must  be  governed  of  course  by  the  construction 

*  This  section  is  a  copy  of  the  9th  section  of  the  English  Will  Act,  1  Vict.,  chap. 
26,  with  the  omission  of  the  words,  "  shall  attest."     It  is  as  follows: — 

"  And  it  is  hereby  enacted,  that  no  Will  shall  be  valid  unless  it  shall  be  in  writing, 
and  executed  in  manner  hereinafter  mentioned  (that  is  to  say),  it  shall  be  signed 
at  the  foot  or  end  thereof  by  the  Testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction,  and  such  signature  shall  be  made  or  acknowledged  by  the 
Testator,  in  the  presence  of  two  or  more  witnesses,  present  at  the  same  time,  and 
such  witnesses  shall  subscribe  the  Will  in  the  presence  of  the  Testator,  but  no  form 
of  attestation  shall  be  necessary." 
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put  upon  the  statutory  provision,  which  we  may  take  to  be  that  of  the  Indian  Will 
Act  [No.  25  of  1838],  sec.  vii.,  copied  from  the  English  Act,  1  Vict.  c.  26,  a.  ix.,  with 
the  single  omission  of  the  words  "  attest  and  "  after  "  shall,"  and  before  "  subscribe." 
We  are  clearly  of  opinion,  that  this  alteration  can  make  no  difference  in  the  con- 
struction, and,  therefore,  we  are  to  deal  with  the  question,  as  if  it  had  arisen  upon 
the  English  Statute.  The  Court  below  held  the  execution  not  to  be  a  sufficient  com- 
pliance with  the  Act,  and  we  have  come,  after  a  very  full  hearing  of  the  case,  and 
after  deliberately  considering  the  whole  question,  to  the  same  conclusion,  without 
any  doubt  or  hesitation. 

The  Statute  of  Frauds  (29  Car.  II.,  c.  3,  s.  5),  requires  the  Will  to  be  signed  by 
the  Testator,  in  the  presence  of  the  witnesses ;  nevertheless,  the  construction  put  upon 
that  important  provision  has  been,  that  an  acknowledgment  is  equivalent  to  a 
signature.  How  far  this  latitude  of  interpretation  was  justified  in  principle,  we 
need  not  now  stop  to  inquire,  else  it  might  well  be  suggested  that  to  do  an  act  in  the 
presence  of  a  witness,  and  to  acknowledge  having  done  it  when  the  witness  was  not 
present,  are  two  entirely  different  things, — as  different  as  the  witnessing  a  fact  or 
act,  and  the  witnessing  a  confession  of  that  fact  or  act.  But  it  is  too  late  to  raise 
any  such  objection ;  we  may,  nevertheless,  observe,  that  the  greatest  Judges  who  have 
dealt  with  the  subject  have  admitted  the  force  of  such  considerations,  and  lamented 
the  latitude  given  to  the  statutory  provision  by  their  predecessors,  who  first  broke 
in  upon  its  strictness.  When  Lord  Hardwicke,  in  1752,  was  first  called  upon  to  adopt 
this  construction,  he  expressed  that  it  had  for  a  long  while  been  [403]  vexata  quaettio ; 
but  still  he  felt  the  weight  of  authority  too  great  to  adopt  the  course  he  manifestly 
inclined  to.  Grayson  v.  Atkingon  (2  Ves.  Sen.  454).  Two  years  after,  the  point 
was  more  solemnly  considered  in  Ellig  v.  Smith  (1  Ves.  Jun.  11),  and  adjudged  by  the 
same  great  lawyer,  who  then  had  the  assistance  of  Sir  J.  Strange,  M.R.,  Willes,  C.J., 
and  Parker,  C.B.  All  these  eminent  men  expressed  their  opinion,  that  had  the 
question  been  open,  and  that  they  were  called  upon  now  to  decide  it  for  the  first 
time,  they  should  not  have  held  acknowledgments  sufficient.  But  they  found,  on 
examining  the  cases,  that  the  case  was  not  res  integra.  It  had  been  held,  that 
acknowledgment  was  equivalent  to  signing,  by  Lord  Jeffreys  (Skinner,  227),  by 
Trevor,  C.J.  (Com.  197),  and  by  Lord  King,  in  Dormer  v.  Thurland  (2  P.W.  260); 
nor  was  there  to  be  found  any  conflicting  authority  except  the  supposed  ohiter 
dictum  of  Lord  Holt,  in  Lee  v.  Lihb  (Carth.  35-8),  of  which  Willes,  C.J.,  said  (1  Ves. 
Jun.  13),  that  "  many  things  were  ascribed  to  that  great  man,  which,  on  examination, 
his  Lordship  had  found  never  to  have  been  said  by  him,"  and  he  adds,  that  "  dbUer 
dicta "  were  frequently  "  wwnquam  dicta,"  Their  Lordships,  therefore,  all  con- 
sidered the  matter  as  not  "  res  integra  "  but  "  res  judicata,"  and  held  that  it  was  the 
safer  and  wiser  course  "  sta/re  decisis." 

We  are  thus  fully  warranted  in  refusing  to  carry  one  step  further,  a  construc- 
tion which  so  great  a  weight  of  authority  lamented,  and  showed  to  have  been  ill- 
advised  in  its  inception,  and  we  are  left  in  no  doubt  how  these  eminent  Judges  would 
have  dealt  with  the  present  attempt  to  extend  the  latitude  already  given.  They 
never  would  have  held,  that  a  witness  acknowledging  his  subscription  in  the  presence 
of  his  fellow-witness  [404]  was  equivalent  to  his  signing  in  that  fellow-witness's 
presence. 

It  is  further  to  be  observed,  that  the  new  Act  expressly  allows  the  acknowledgment 
of  the  Testator  to  be  as  good  as  the  signature,  adopting  the  construction  put  on  the 
Statute  of  Frauds  by  judicial  decision.  But  it  says  nothing  of  the  witnesses  ac- 
knowledging. This  is  a  very  strong  argument  in  favour  of  rejecting  the  proposed 
extension ;  for  surely,  had  the  legislature  meant  to  make  acknowledgment  equivalent 
to  signing  in  both  cases,  the  word  acknowledge  would  have  been  repeated  in  con- 
nection with  the  attestation ;  which  it  is  not. 

Let  us  now  see,  then,  if  the  other  argument  of  the  Appellants  is  better  founded — 
that  which  denies  the  Statute  to  require  a  signature  of  both  witnesses  in  each  other's 
presence. 

Here  we  must  observe,  that  though  the  Act  adopts  the  large  construction,  as 
regards  acknowledgment,  it  imposes  new  requisitions,  as  to  attestations.  The 
Statute  of  Frauds  did  not  require  that  the  witnesses  to  the  subscription  of  the 
Testator  should  be  present  at  the  same  time.     But  the  new  Act  does  require  this. 
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The  Testator  shall  sign  in  the  presence  of  two  or  more  witnesses,  present  at  the  same 
time ;  and  no  doubt,  this  is  a  most  wholesome  addition,  and  one  tending  to  secure 
the  compliance  with  what  was  manifestly  the  intention  of  the  legislature  in  the 
older  Act ;  for,  if  one  witness  may  be  present  one  day,  and  another  a  different  day, 
perhaps  at  an  interval  of  years,  how  can  we  say  that  both  attest  the  same  fact,  that 
important  fact  for  which  their  presence  is  required — ^the  capacity  of  the  Testator  ? 
He  might  be  sane  one  day  and  insane  another;  and  thus  his  capa-[406]-«ity  would 
only  be  attested  by  a  single  witness,  because  his  two  different  conditions  would  only 
have  one  witness  each.  , 

It  is  not,  perhaps,  so  important  that  the  witnesses  should  both  sign  in  each  other's 
presence;  nevertheless,  it  is  of  importance,  for  it  gives  an  additional  security 
against  fraud  or  mistake,  the  signature  being  an  act — ^the  acknowledgment  only  a 
word.  But  be  the  reason  what  it  may,  if  the  law  has  said  that  the  witnesses  must 
sign  in  each  other's  presence,  we  are  bound ;  and  there  can  be  no  reasonable  doubt 
raised,  that  the  words  of  the  Act  amount  to  this  requisition — the  Testator  is  to  sign 
or  acknowledge  in  the  presence  of  the  witnesses  present  at  the  same  "  time."  He  is 
not  to  sign  or  acknowledge  before  the  witnesses  present  at  different  times.  But  here 
he  has  acknowledged  before  them,  present  at  the  same  time.  Then  must  the  witnesses 
who  subscribe  be  present  at  the  same  timet  We  think  the  words  admit  of  no  other 
construction,  for  it  is  "  and  such  witnesses  shall  subscribe."  Now  this  forms  one 
sentence,  with  the  preceding  words,  "  present  at  the  same  time,"  and  "  such  "  must 
plainly  be  read, — such  present  witnesses,  or  such  witnesses  so  laeing  present  at  the 
same  time.  "  Such  "  describes  not  merely  the  names  of  the  witnesses,  but  all  that 
is  previously  enacted  respecting  them.  One  quality  of  these  witnesses  is  their 
being  present  at  the  same  time.  Therefore,  we  cannot  limit  the  meaning  of  the 
large  word  of  reference,  "  such,"  to  the  mere  names  or  persons  of  the  witnesses ;  it 
must  embrace  what  had  just  been  said  of  their  presence;  it  must  mean  "the  witr 
nesses,  etc.,  present  at  the  same  time." 

To  be  sure,  a  very  short  end  would  be  made  of  this  [406]  controversy,  were  we  to 
read  the  enactment  as  we  are  called  upon  to  do  in  the  argument,  and,  stopping 
short  at  the  early  part  of  the  section,  we  were  to  suppose  that  "  executed  in  manner 
hereinafter  mentioned,"  refers  only  to  the  signing  or  acknowledging  by  the  Testator, 
and  not  to  the  attestation  of  the  witnesses.     But  so  extraordinary  a  construction 
would  also  make  a  short  end  of  the  whole  provision,  and  would  dispense  with  the 
necessity  of  any  witnesties  at  all,  and  of  any  subscription  by  witnesses,  whether  in 
each  other's  presence  or  not ;  for  the  Statute  very  probably  would  be  confined  to  the 
not  executing  by  the  Testator,  and  no  further  invalidity  could  possibl/  arise  from 
any  want  of  attestation.     Nothing  can  be  more  hopeless  than  this  argument.     It 
is  rested  upon  the  supposed  application  of  the  word  "  execution  "  to  the  Testator's 
part  alone ;  for  they  say  that  the  Testator  executes,  the  witnesses  attest.     But  this  is 
utterly  untrue.     The  Testator  does   not  execute;   he  makes  and  publishes.'    In 
truth,  the  word  execute  applies  to  a  deed,  rather  than  to  a  will,  and  occurs  not  at 
all  in  the  5th  section  of  that  Statute  of  Frauds.     In  the  Statute  of  Wills,  32  Hen. 
VIII.,  and  34,  35  Hen.  VIII.,  it  occurs,  but  only  as  applied  to  other  instruments 
than  Wills ;  "  other  acts,"  as  they  are  termed.    It  is  certainly  to  be  wished,  that  in 
framing  Statutes,  the  same  words  should  always  be  employed  in  the  same  sense, 
and  that  the  introduction  of  new  terms,  in  dealing  with  the  same  matter,  should 
be  avoided.     Yet  we  cannot  say  that  the  word  "  execute  "  is  used  by  the  f  ramers  of 
this  Act,  in  any  other  than  a  correct  and  technical  sense.     It  is  employed  plainly  to 
designate  the  whole  operation,  including  both  the  signature  or  acknowledgment  of 
the  Testator,  and  the  attestation  of  the  sub-[407]-Bcribing  witnesses,  and  it  is  not 
used  at  all  to  designate  the  Testator's  part  alone.     The  same  use  is  made  of  the  word 
in  the  great  case  already  referred  to,  of  EIIu  v.  SmM-.     Lord  Hardwicke  (1  Ves. 
Jun.  16)  afterwards  uses  execution  to  mean  the  whole  operation.     The  Master  of  the 
Rolls  {ib.  14)  uses  it  in  the  same  sense.     The  Chief  Justice  and  Chief  Baron  use  it 
to  designate  the  making  and  publishing.     Nay,  the  learned  persons  who  drew  up 
the  present  Appellant's  case,  and  who  use  this  argument,  have,  in  one  page  of  their 
case,  used  the  word  in  all  its  senses,  both  as  designating  the  making  and  publishing 
by  the  Testator,  and  the  whole  act  of  making,  publishing,  and  attesting.     We, 
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therefore,  at  once  reject  the  argument,  grounded  upon  this  commentary  on  the 
word  executed. 

Agreeing  altogether,  as  we  do,  with  the  Court  below,  on  the  merits,  we  are 
relieved  from  the  necessity  of  deciding  the  preliminary  question,  whether  or  not 
the  proceedings  of  the  Appellant  pre-empt  this  Appeal.  Had  we  differed  with  the 
Judgment  below,  we  must  have  disposed  of  that  question.  It  now  becomes  wholly 
unnecessary  so  to  do.  We  only  say  that  our  present  Judgment  does  not  in  any  way 
touch  it,  and  that  we  certainly  give  no  opinion  at  variance  with  the  law  and 
practice  of  Doctors'  Commons  on^is  head.     The  question  does  not  come  before  us. 

The  Judgment  appealed  from  must  be  affirmed.  The  costs  of  all  parties,  both  here 
and  below,  to  come  out  of  the  estate. 

[Mews'  Dig.  tit.  COLONY  III.  6.  a. ;  tit.  WILL,  IV.  Exbcution,  b.  Attestation.  S.C. 
5  Moo.  P.C.  130.  On  point  (i.)  as  to  acknowledgment  of  past  signature,  see  In 
the  Goods  of  Maddock,  1874,  3  P.  and  D.  170;  and  cf.  KevU  v.  Lynch,  1874, 
I.R.  9  Eq.  249  ;  (ii.)  as  to  attesting  witnesses  subscribing  in  each  other's  presence, 
see  StiJlirnn  v.  SuUiian,  1879,  3  L.R.  Ir.  290,  and  authorities  collected  there.] 


[408]  HENERY  FAWCETT  and  Others,— Appellants ;  THE  JUSTICES  OF 
BOMBAY,— Respondents  *  [June  19  and  20,  1845]. 

On  Appeal  from  the  Supreme  Court  of  Judirature  at  Bombay. 

By  Stat.  33,  Geo.  III.  c.  52,  s.  158  (for,  among  other  things,  making  better  pro- 
visions for  the  good  order  and  Government  of  the  towns  of  Calcutta,  Madras, 
and  Bombay),  as8es8men;t8  are  directed  to  be  made  on  the  owners  or  occupiers 
of  houses,  buildings  and  grounds,  "  according  to  the  true  and  real  annual 
values  thereof." 

Upon  a  rate  made  in  pursuance  of  this  Statute,  the  Quarter  Sessions  at  Bombay 
assessed  the  annual  value  of  a  cotton  pressing  factory,  having  fixed  machinery, 
upon  the  gross  receipts,  after  making  an  allowance  of  ten  per  cent,  for  tenants' 
profits.  Held  by  the  Judicial  Committee,  reversing  the  Order  of  Confirma- 
tion of  the  Sessions,  by  the  Supreme  Court,  and  quashing  the  rate,  that  the 
principle  of  the  assessment  was  erroneous,  the  proper  measure  of  rateable 
value  of  the  building  being  the  rent  (subject  to  the  deductions  required  by 
the  Statute  6  and  7  Wm  IV.,  c.  96)  that  the  building  might  reasonably  be 
expected  to  be  let  for,  to  a  yearly  tenant. 

On  appeal  by  the  Appellants,  against  a  rate,  made  on  the  13th  of  Februaiy  1844, 
for  cleansing,  watching,  and  repairing  the  streets  in  Bombay,  under  the  Statute  33 
Geo.  III.,  c.  52,  s.  158  (a),  upon  certain  warehouses  and  [409]  premises  situate  at 

*  Present:  Members  of  the  Judicial  Committee — Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T. 
Pemberton  Leigh. 

Privy  Councillors, — Assessors — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Knt.,  and 
Sir  E.  Ryan,  Knt. 

(a)  "  That  it  shall  and  may  be  lawful  to  and  for  the  Justices  of  the  Peace  within 
or  for  the  Presidencies  of  Fort  William,  Fort  Saint  George,  and  Bombay,  respectively, 
for  the  time  being,  or  the  major  part  of  them,  from  time  to  time  assembled  at  their 
Greneral  or  Quarter  Sessions,  to  appoint  scavengers  for  cleansing  the  streets  of  the 
said  towns  or  factories  of  Calcutta,  Madras,  and  Bombay,  respectively,  and  to 
nominate  and  appoint  such  persons,  as  they  shall  think  fit  in  that  behalf,  and  also 
to  order  the  watching  and  repairing  of  the  streets  therein,  as  they  resi)ectively  shall 
judge  necessary,  and  for  the  purpose  of  defraying  the  expenses  thereof  from  time 
to  time  to  make  an  equal  assessment  or  assessment*),  on  the  owners  or  occupiers 
of  houses,  buildings,  and  grounds,  in  the  said  towns  or  factories  respectively,  ac- 
cording to  the  true  and  real  annual  values  thereof,  so  that  the  whole  of  such  assess- 
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Bombay,  and  known  as  the  Apollo  Cotton  Screw  and  Presses,  belonging  to  the 
Appellants.  The  rate  was  appealed  against,  to  the  Quarter  Sessions  of  Bombay, 
and  was  by  that  Court  confirmed,  subject  to  the  opinion  of  the  Supreme  Court  of 
Judicature  at  Bombay,  upon  the  following  special  case. 

By  articles  of  agreement  made  and  entered  into  on  the  16th  of  August  1837, 
certain  European,  Mahomedan,  Hindoo  and  Parsee  merchants  of  Bombay,  to  the 
number  of  thirty,  interested  in  the  cotton  trade,  [410]  agreed  to  carry  on  in  co- 
partnership together  at  Bonabay,  from  the  1st  day  of  May  1836,  until  the  30th  day 
of  April  1856,  the  business  of  storing,  screwing,  and  packing  cotton,  in  certain  houses 
and  premises  known  as  the  Apollo  Cotton  Screws,  under  the  name,  style  and  firm 
of  the  Cotton  Press  Company,  and  undertook  to  promote,  by  all  possible  lawful  ways 
and  means,  the  interest  of  the  said  copartnership,  and  agreed,  that  should  any 
member  of  the  said  co-partnership  employ  any  other  cotton  screw  or  screws,  than 
those  belonging  to  the  said  Apollo  Cotton  Press  Company,  without  previously 
assigning  a  satisfactory  reason  to  the  managing  committee  of  the  copartnership, 
such  member  should  not  only  forfeit  his  dividend  or  dividends  for  the  year,  but 
a  fine  of  one  thousand  rupeee  for  each  share  in  the  copartnership,  held  by  such 
member,  should  be  levied. 

Under  the  above  agreement,  which  is  in  full  force  and  operation,  the  Company 
are  now  in  the  occupation,  as  owners,  of  two  large  warehouses,  situate  respectively 
in  Marine  and  Apollo  streets  within  the  Fort  Walls  of  Bom][>ay.  In  those  ware- 
houses, extensive  and  powerful  machinery  is  erected  and  supported'  by  strong 
masonry,  and  sunk  in  and  affixed  to  the  soil,  by  means  of  which  cotton  is  com- 
pressed and  packed  into  bales  ready  for  shipment  and  exportation. 

The  purchase-money  of  the  above  buildings  amounted  to  two  lakhs  of  rupees; 
the  cost  of  paying  and  erecting  the  machinery  therein,  amounted  altogether  to  the 
sum  of  eight  lakhs  of  rupees. 

By  the  aid  of  cotton  press  machinery  a  bale  of  cotton,  standing  from  four  to 
four  and  a  half  feet  high,  when  brought  to  the  warehouse,  is  reduced  to  two  feet,  and 
then  packed  and  corded  very  strongly  ready  for  measurement  and  shipment. 

[411]  No  impressed  cotton  is  exported  from  Bombay. 

There  are  four  other  cotton  screws  existing,  and  in  operation  in  Bombay. 

The  motive  power  in  all  these  screws  is  applied  by  men  using  capstan  bars,  as 
in  a  ship,  but  in  the  presses  of  the  Company,  although  the  motive  power  is  the  same, 
and  applied  in  the  same  manner  as  in  their  own  and  the  other  screws,  less  human 
labour  is  required,  owing  to  the  peculiar  nature  of  the  machinery. 

ment  or  assessments  shall  not  exceed  in  any  one  year  the  proportion  of  one-twentieth 
part  of  the  gross  annual  values  thereof  respectively,  unless  any  higher  rate  of 
assessment  shall  in  the  judgment  of  the  Governor-General  in  Council,  or  Governor 
in  Council,  of  the  said  respective  Presidencies,  become  essentially  necessary  for  the 
cleansing,  watching,  or  repairing  thereof,  in  which  case  the  said  Governor-General 
in  Council,  or  Governor  in  Council,  shall,  and  may,  on  any  such  urgent  occasion, 
by  Order  in  Council,  authorise  a  further  assessment,  not  exceeding  in  any  one  year 
the  half  part  of  the  amount  of  the  ordinary  annual  assessment  hereinbefore 
limited ;  and  that  it  shall  be  thereupon  lawful  for  the  said  justices  to  make  a  further 
assessment  according  to  the  tenor  of  such  order,  and  not  otherwise,  or  in  any  other 
manner ;  and  that  all  and  every  such  assessment  or  assessments  shall,  and  may,  from 
time  to  time,  be  levied  and  collected  by  such  person  or  persons,  and  in  such  manner, 
as  the  said  justices,  by  their  order  in  session,  shall  direct  and  appoint  in  that  behalf, 
and  the  money  thereby  raised  shall  be  employed  and  disposed  of,  according  to  the 
orders  and  directions  of  the  said  justices  in  session  respectively,  for  and  towards 
the  repairing,  watching,  and  cleansing  the  said  streets,  and  for  no  other  purpose; 
and  that  tlie  said  assessments  being  allowed,  under  the  hands  and  seals  of  such 
justices,  or  any  two  or  more  of  them,  shall  and  may  be  levied  by  warrant  under  their 
hands  and  seals,  or  the  hands  and  seals  of  any  two  of  them,  by  distress  and  sale  of  the 
goods  and  chattels  of  any  person  or  persons  not  paying  the  same  within  eight  d&ja 
after  demand,  rendering  the  overplus  (if  any  be)  to  the  same  person  or  persons,  the 
necessary  charges  of  making,  keeping,  and  selling  such  distress  oi  distressef  being 
first  deducted." 
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The  average  total  number  of  bales  of  cotton,  annually  prepared  for  exportation, 
at  the  several  presses  and  screws  in  Bombay,  amounts  to  about  four  hundred  and 
fifty  thousand. 

Of  this  number,  one  hundred  thousand  bales,  or  two-ninths,  belong  to  the 
members  of  the  Company  individually,  and  are  prepared  at  their  presses;  of  the 
remaining  bales,  two  hundred  thousand  at  the  least  are  also  pressed  at  the  Apollo 
presses. 

A  rupee  and  a  half  is  charged,  as  well  at  the  cotton  presses  and  screws  of  the 
Company,  as  at  the  private  screws,  for  compressing  and  packing  a  bale  of  cotton. 

No  other  charge  is  made,  or  fee  received,  by  the  Company  or  owners  of  the  other 
screws. 

The  gross  receipts  of  the  Company  during  the  year  immediately  pre- 
ceding the  assessment  were Rupees    450,000 

The  expenses  of  management,  office,  establishment,  etc.,  keeping  the  pro- 
perty in  repair,  insurance,  taxes  payable  to  Government,  including 
an  allowance  of  ten  per  cent  on  the  gross  receipts  for  tenants'  profits, 
were Rupees    150,000 


Leaving  a  net  residue  of Rupees    300,000 

[412]  The  cotton  presses  or  screws  in  the  island  of  Bombay,  have  not,  previously 
to  the  present  rate,  been  assessed,  as  improving  the  value  of  the  buildings  in  which 
they  have  been  erected  and  worked. 

The  rate  which  has  been  imposed  by  the  Justices,  under  the  provisions  of  the 
33rd  Geo.  III.,  c.  52,  sec.  158,  has  been  confirmed  on  two  principles:  First,  That 
the  true  and  real  annual  value  of  the  warehouses  and  premises,  on  which  the  Com- 
pany carry  on  their  business,  is  to  be  estimated  according  to  the  rent,  at  which  the 
premises  might  reasonably  be  expected  to  let  for  a  year,  to  a  tenant  enjoying  all 
the  profits  and  advantages  which  accrue  to  the  Company,  from  the  pressing  of  their 
own  cotton  under  the  terms  of  their  partnership  agreement:  and  that  such  rent 
must  be  assumed,  for  the  purposes  of  the  rate,  to  be  the  gross  receipts  of  the  Company, 
derived  from  pressing  and  packing  cotton  (whether  b»lor.{:ing  to  the  Members  of 
the  Company  or  not),  or  otherwise  for  the  use  of  their  warehouses,  minus  the  actual 
expenditure  incurred  in  the  management  and  conduct  of  the  business,  repairs  to 
the  machinery  and  building,  insurance,  taxes  payable  to  Government,  and  other 
outgoings,  and  a  reasonable  allowance  for  tenants'  profits. 

Secondly,  That  in  estimating,  for  the  purposes  of  the  rate,  the  true  and  real 
annual  value  of  the  premises,  by  the  rent,  at  which  they  might  reasonably  be  sup- 
posed to  let  to  a  tenant  from  year  to  year,  not  entitled  to  the  advantages  enjoyed 
by  the  Company,  under  the  terms  of  their  partnership  contract,  the  Justices  must 
assume  such  rent  to  be  the  present  gross  receipts  of  the  Company,  less  the  disburse- 
ments, above  mentioned,  and  reasonable  allowance  for  tenants'  [413]  profits;  for 
as  the  aggregate  quantity  of  cotton  annually  exported  from  Bombay,  must  be 
divided  amongst  the  five,  and  only  cotton  presses  and  screws,  now  existing,  and  in 
operation,  the  quantity  prepared  at  one  press  or  screw  for  exportation,  cannot 
be  diminished,  witliout  an  increased  resort  to  the  others ;  and  as  the  Justices  could 
not  assume,  for  the  purposes  of  the  assessment,  a  probable  increase  of  employment 
in  the  other  presses,  so  they  cannot  assume  that  there  would  be  a  decrease  in  the 
resort  to  the  presses  iu  question,  if  in  the  hands  of  a  tenant.  The  Company,  on 
the  other  hand,  contend,  that  as  the  cotton  presses  in  this  island  have  never  hitherto 
been  assessed,  as  improving  the  value  of  the  buildings  in  which  they  have  been 
worked,  they  ought  not  now  to  be  assessed  on  such  improved  value;  but  that  even 
if  they  are  liable  to  be  assessed,  on  such  improved  value,  that  under  the  158th 
section  of  the  33rd  Geo.  III.,  c.  52,  the  thing  to  be  rated  is  the  building,  according 
to  the  true  and  real  annual  value  thereof;  that,  therefore,  the  building,  with  the 
fixtures  annexed,  is  the  thing  to  be  rated,  and  that  its  value  is  what  it  would  let  for, 
exclusively  of  the  profits  of  the  trade  carried  on  therein,  or  that  rent  which  the 
Company  would  be  forced  to  pay,  if  the  premises  were  not  their  own  property ;  and 
that  to  rate  the  building  upon  the  principle  contended  for  by  the  Respondents,  would 
be,  not  to  rate  the  building,  but  to  rate  the  industry  and  capital  of  the  owners,  and 
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the  quantity  of  labour  and  current  expenditure  which  they  laid  out  on  the  premises, 
and  that  inasmuch  as  it  is  impossible  (otherwise  than  from  the  rate  hereinbefore 
stated)  to  obtain  evidence  of  what  particular  sum  the  buildings,  with  the  machinery 
therein,  would  produce,  if  let  at  an  annual  rent,  to  persons  [414]  willing  to  carry  on 
the  same  business  therein,  that  the  rent  at  which  the  buildings  and  machinery  might 
reasonably  be  supposed  to  produce,  would  be  a  sum  equal  to  the  amount  of  sis  pounds 
per  cent  on  that  sum  which  the  erection  of  the  building  and  machinery  therein  have 
actually  cost  the  Proprietors. 

Money  invested  in  the  erection  of  dwelling-houses,  or  warehouses,  or  buildings 
of  any  nature,  in  Bombay,  does  not  produce,  on  the  average,  under  any  circum- 
stances, more  than  six  per  cent  per  annum,  net  profits. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  Company  are  rate- 
able upon  the  principles  on  which  the  assessment  has  been  made,  or  on  either  of  those 
contended  for  by  the  Company,  that  is  to  say, — 

First,  Whether  the  machinery  and  presses  have  been  properly  taken  into  con- 
sideration, in  estimating  the  assessible  value  of  the  premises,  either  as  being  part 
of  the  buildings  and  warehouses  themselves,  or  as  improving  the  annual  value 
thereof,  or  whether  the  rate  should  not  have  been  confined  to  the  buildings  alone. 

Second,  Whether,  assuming  the  Court  to  adopt,  the  a£Srmative  of  the  first  part 
of  the  above  question,  the  rateable  annual  value  of  the  premises  is  that  at  which 
they  might  be  supposed  to  let  to  a  tenant  for  a  year,  entitled  to.  the  advantages 
which  the  Company  now  enjoy  under  their  partnership  contract ;  and,  if  so,  whether 
that  rent  has  been  properly  estiu^ated,  by  taking  the  gross  receipts  of  the  Company, 
minus  the  expenditure  above  mentioned. 

Third,  Assuming  the  Court  to  adopt  the  afEirmative  of  the  first,  and  the  negative 
of  the  second  question,  the  question  then  will  be,  whether  the  rent  at  which  the 
premises  might  be  supposed  to  let  to  a  tenant  for  [416]  a  year,  not  entitled  to  the 
advantages  now  enjoyed  by  the  Company  under  their  partnership  contract,  should 
not  be  estimated  by  the  gross  receipts  of  the  Company,  less  the  deductions  before 
mentioned,  according  to  the  second  principles  on  which  the  rate  was  confirmed ;  or, 
whether  it  should  be  estimated  by  the  amount,  exclusive  of  the  profits  of  the  trade 
carried  on  therein,  or  that  rent  which  the  Company  would  be  forced  to  pay  if  the 
premises  were  not  their  own  property ;  whether  the  rateable  annual  value  of  the 
premises  should  be  estimated  by  the  gross  receipts  of  the  Company,  less  the  deduc- 
tions before  mentioned,  on  either  of  the  principles  on  which  the  rate  has  proceeded. 

Whether  the  amount,  for  which  the  premises  in  question  are  liable  to  be  rated, 
is  not  that  sum  exclusive  of  the  profits  of  the  trade  carried  on  therein,  which  the 
Company  would  be  forced  to  pay  for  them  if  the  premises  were  not  their  own  pro- 
perty ;  and  whether,  for  the  purposes  of  this  rate,  that  sum  must  not  be  assumed  to 
be  rupees  sixty  thousand,  or  six  per  cent  on  that  sum  which  the  buildings  and  the 
machinery  therein  have  cost  the  Company. 

If  the  Court  should  adopt  either  of  the  principles,  on  which  the  rate  has  been 
made,  the  rate  is  to  be  confirmed ;  should  the  Court  be  of  opinion  that  the  machinery 
has  been  improperly  taken  into  consideration,  in  estimating  the  assessible  value 
of  the  premises,  the  rate  is  to  be  reduced  to  rupees  nine  hundred. 

And  if  the  Court  should  be  of  opinion,  that  although  the  machinery  has  been 
properly  included,  the  rent  at  which  the  whole  would  let  to  a  tenant  should  be  assumed 
at  six  per  cent  interest,  on  the  amount  of  capital  laid  out  in  the  purchase  and  erec- 
tion of  the  [416]  buildings  and  machinery,  then  the  rate  is  to  be  reduced  to  rupees 
three  thousand. 

On  the  13th  of  September  1844,  the  Special  Case  was  argued  before  the  Judges 
of  the  Supreme  Court,  who  thereupon  ordered  and  adjudged,  that  the  said  rate 
should  be  confirmed,  with  costs. 

The  Appellants,  having  obtained  leave  of  the  Supreme  Court,  brought  the  present 
Appeal. 

Mr.  F.  Kelly,  Q.C.,  Mr.  S.  Wortley,  Q.C.,  and  Sir  John  Bayley,  for  the  Appellants. 
The  judgment  of  the  Court  cannot  be  maintained.  The  principle  upon  which  the 
warehouses  and  premises  have  been  rated  and  assessed,  is  not  the  true  or  correct 
principle.  It  proceeds  upon  the  authority  of  The  Queen  v.  The  London  and  South 
Western  Railway  Company  (1  Q.B.Reps.  558).     The  Queen  v.  The  Grand  /unction 
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Railway  Company  (i  Q.B.  Reps.  18).  Neither  of  these  cases  apply.  They  relate 
to  poor  rates,  and  have  arisen  upon  Railways.  The  present  is  a  highway  rate 
founded  upon  the  Statute  33  Geo.  III.,  c.  62.  The  52nd  section  directs  the  rate  to 
be  made  on  houses,  buildings  and  grounds,  according  to  the  true  and  real  annual 
value  thereof;  there  is  nothing  which  can  include  trade,  profits,  fixtures,  or  stock 
in  trade,  yet  the  rate  imposed  is  a  rate  upon  the  profits,  derived  by  the  Appellants 
from  the  use  and  application  of  the  machinery,  employed  by  them  within  the  ware- 
house and  buildings.  It  is  a  rate  upon  the  skill,  industry,  and  personal  exertions 
used  and  employed  by  the  Appellants,  in  the  exercising  and  carrying  on  of  the 
I'Usiness  and  the  profits  of  the  Appellants,  especially  derived  therefrom.  The  rate 
has  been  made  [417]  and  assessed  in  the  absence  of  any  legal  or  sufiScient  proof  of 
the  rateable  value,  even  if  made  on  a  correct  principle.  The  proper  allowances 
and  deductions  from  the  gross  annual  value  of  the  premises  have  not  been  made, 
which  are  essential  to  ascertain  the  legal  rateable  value.  The  Court  at  Bombay 
made  a  deduction  of  ten  per  cent  on  the  gross  receipts  for  tenants'  profits,  which  is 
not  a  sufficient  or  proper  allowance.  In  the  cases  of  The  Queen  v.  The  London  and 
South  Western  RaUway  Company  [1  Q.B.  558],  and  The  Qu^en  v.  The  Grand  Junction 
Railway  Company  [4  Q.B.  18],  twenty  per  cent  was  deducted.  They  have  made  no 
allowance  for  outlay  of  capital,  or  for  a  fund  to  restore.  All  they  have  done  is  to 
( ake  for  granted  that  the  income  and-  profits  of  the  Appellants  amounts  to  £30,000 
a-year,  and  upon  that  they  found  the  rate.  The  Statute,  33  Geo.  III.,  c.  52,  s.  158, 
says,  "  annual  value,"  and  this  must  mean  as  between  landlord  or  tenant,  such  as 
would  be  obtained  by  letting.  This  construction  is  fortified  by  section  1,  chap.  96, 
of  the  6th  and  7th  Will.  IV.,  which  declares  it  to  be  the  net  annual  value,  that  is,  the 
rent  at  which  the  same  might  reasonably  be  expected  to  let  from  year  to  year,  free 
from  the  usual  tenants'  charges.  There  is,  moreover,  a  fatal  objection ;  it  does 
not  sufficiently  appear  from  the  case,  upon  what  property  the  rate  is  imposed. 

Their  Lordships  stopped  the  Appellants'  Counsel,  and  called  upon 

Mr.  Sergeant  Channell,  and  Mr.  O.  Malley,  for  the  Respondents,  to  support  the 
order  of  Sessions. 

It  sufficiently  appears  from  the  case  what  the  principle  was  upon  which  the  rating 
was  made.  It  was  [418]  made  expressly  upon  the  premises  called  the  Apollo  press, 
and  this  description  is  correct.  A  toll-keeper  is  rated  for  the  amount  the  tolls  would 
procure.  No  difficulty  can  occur  as  to  the  identity  of  the  property  rated. — [Lord 
Brougham :  Can  you  maintain  that  the  value  of  the  machinery  is  the  value  of  the 
profits  obtained  by  its  working)] — The  rate  is  ascertained  at  that  sum,  which  a 
tenant  might  give  with  this  advantage. — [Lord  Brougham :  The  case  does  not  show 
that.  It  shows  that  the  Court  has  measured  the  value  by  the  profits  made  by  the 
Appellants.] — The  Sessions  did  the  same  in  The  Queen  v.  The  London  and  South 
Western  Railway  Company  (1  Q.B.  Reps.  558).  This  is  not  a  case  in  which  a  build- 
ing is  used  for  the  mere  purpose  of  carrying  on  a  trade  in  it,  but  it  is  by  the  building 
and  machinery  (which  is  part,  of  the  freehold)  that  the  trade  is  carried  on  and  the 
profit  made.  It  has  been  established  in  Rex  v.  Hogg  (1  Term  Rep.  721),  Rex  v. 
Justices  of  Saint  Nicholas  (Cald.  262.  S.C.  cited  1  Term  Rep.  723),  Rex  v.  Bradford 
(i  M.  and  S.  317),  Rex  v.  Lord  Granville  (9  B.  and  C.  188),  The  Queen  v.  Th^  Cam- 
bridge Gas  Company  (8  Add.  and  El.  73),  that  in  estimating  the  annual  value  of 
buildings,  all  engines  and  machinery  fixed  to  the  freehold  are  to  be  taken  into  con- 
sideration, as  enhancing  the  value.  And  the  proper  criterion  of  value  is  the  amount 
of  rent  which  it  may  be  supposed  that  a  tenant  would  give  for  the  premises,  with  a 
view  to  use  them  for  the  same  purpose  as  that  for  which  the  Appellants  employ 
them — The  King  v.  The  Inhabitants  of  Lower  Mitton  (9  B.  and  C.  810) — such  tenant 
being  assumed  to  be  in  the  same  circumstances,  and  possessed  of  the  same  advan- 
tages for  so  using  them,  [419]  as  the  Appellants  were :  and  this  is  the  principle  upon 
which  the  Courts  have  proceeded  in  The  Queen  v.  The  London  and  South  West-em 
Railway  Company  [1  Q.B.  568]  and  The  Queen  v.  The  Grand  Junction  Railway 
Company  [4  Q.B.  18],  and  by  which  this  case  must  be  governed.  The  peculiar  advan- 
tage the  Appellants  enjoy  in  the  monopoly  of  trade,  is  a  fair  ground  for  rating  them 
at  the  gross  receipts. 

Their  Lordships,  without  calling  upon  the  Appellants'  Counsel  to  reply,  delivered 
judgment,  by 
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The  Vice-Chancellor  Enight  Bruce. — The  question  is,  whether  the  Appellants, 
who  by  the  rate  in  dispute,  made  the  13th  of  February  1834,  have  been  assessed  upon 
no  less  an  amount  than  300,000  rupees,  have  by  it,  under  the  Statute  33  G^eo.  III., 
c.  62,  sec.  158,  been  duly  and  equally  assessed  as  owners  or  occupiers  of  houses, 
buildings,  or  ground,  according  to  their  true  and  real  annual  value.  Unless  they 
have  been  so  assessed  by  the  rate,  the  Appeal  is  well  founded.  It  has  been  argued 
for  the  Appellants,  that  it  does  not  sufficiently  appear  from  the  materials  before, 
their  Lordships,  what  the  rate  is,  or  of  what  house  or  buildings,  ground  or  grounds, 
the  Appellants  have  been  assessed  as  owners  or  occupiers.  If  there  is  any  foundation 
for  this  argument,  or  any  importance  in  the  point,  it  is  in  the  Appellants'  favour. 
But  their  Lordships  not  wishing  to  rest  their  decision  upon  it,  decline  giving  any 
opinion  upon  the  question.  Assuming  this  objection  to  be  out  of  the  way — that  is, 
assuming  the  rate  to  appear,  and  the  Appellants  to  have  been  rated  in  respect  only 
of  rateable  property,  occupied  by  them,  of  a  specified  and  properly  ascertained 
nature — their  Lordships  think  it  manifest  that  the  assessment,  as  far  as  the  Appel- 
[420}-lant8  are  concerned,  was  on  a  wrong  principle.  If  it  was  legitimate,  or  proper, 
to  introduce  into  the  calculation  of  the  true  and  real  annual  value  of  the  property 
in  question,  or  to  refer,  for  the  purpose  of  the  calculation,  to  the  elements  or  circum- 
stances which  the  Justices  and  the  Court  of  Quarter  Sessions  have  introduced,  or 
referred  to,  other  and  further  elements,  or  circumstances,  ought  also  to  have  been 
referred  to,  or  introduced,  which  do  not  appear  to  have  been  so  introduced,  and  which 
cannot  be  assumed  to  have  been  so  introduced. 

An  examination  of  the  case  of  The  Queen  v.  The  Grand  Junction  Railway  (4  Q.B. 
Rep.  18),  in  comparison  with  the  case  which  was  before  the  Supreme  Court  in  the 
present  instance,  will  sufficiently  explain  their  Lordships'  meaning  in  this  respect. 
But  are  even  the  principles  on  which  the  decision  in  the  Court  of  Queen's  Bench 
proceeded,  applicable  to  such  a  case  as  the  present?  Their  Lordships  are  not 
satisfied  that  they  are.  If  of  two  manufacturers  in  the  same  street,  carrying  on 
precisely  the  same  kind  of  business,  by  means  of  fixed  machinery,  one  makes  an 
annual  profit  of  £2000  per  annum,  the  other  an  annual  profit  of  only  £1000  per 
annum,  that  circumstance,  if  the  respective  buildings  and  machinery  do  not  mate- 
rially differ  in  size,  description,  extent,  or  quality,  cannot  render  the  one  liable  to  be 
assessed  at  a  higher  rate  than  the  other.  The  greater  or  less  degree  of  success,  with 
which  a  trade  or  manufacture  is  conducted,  in  a  warehouse,  or  manufactory,  or 
other  building,  having  or  not  having  fixed  machinery,  depends  on  many  and  various 
contingencies  and  circumstances,  of  a  nature  foreign  to  the  mere  capabilities  of  the 
warehouse,  manufactory,  or  building,  and  cannot  [421]  form  a  just  ingredient,  in 
any  calculation  of  its  true  and  real  annual  value. 

The  test  or  definition  afforded  by  section  1,  of  the  Statute  6  and  7  Will.  IV.,  c.  96, 
in  these  words — "  The  net  annual  value  of  the  several  hereditaments  rated  thereunto, 
that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be  expected  to  let,  from 
year  to  year,  free  from  all  usual  tenants'  rates  and  taxes,  and  to  the  commutation 
rent-charge,  if  any,  and  deducting  therefrom  the  probable  average  annual  coat  of 
the  repairs,  insurance,  and  other  expenses,  if  any  necessary,  to  maintain  them  in 
a  state  to  command  such  rent," — seems  to  their  Lordships  substantially  a  correct  test 
or  definition  to  be  applied  under  the  Statute  33  Geo.  III.,  c.  62.  And  they  are 
satisfied  that  the  application  of  the  test  or  definition,  to  that  which  has  been  done  in 
the  present  instance,  is  destructive  of  the  rate.  They  are  satisfied  that  no  such 
principle  was  followed  or  kept  in  view.  There  must  be  judgment,  therefore,  for  the 
Appellants,  and  the  costs  which  they  were  ordered  to  pay  below,  if  paid,  must  be 
refunded. 

Their  Lordships  desire  it  particularly  to  be  understood,  that  they  do  not  mean  to 
express  or  intimate  any  opinion  against  the  rateability  of  fixed  machinery,  or  any 
opinion  how  this  case  might  have  stood,  if  the  business  which  at  the  warehouses,  and 
with  the  machinery  in  question,  the  Appellants  carry  on,  could  not  be  carried  on  at 
Bombay,  by  any  other  persons  than  themselves,  or  in  any  other  warehouse  or  place 
there,  than  the  warehouse  in  question,  or  by  any  machinery,  except  the  very  identical 
machinery,  used  by  them. 

[S.C.  5  Moo.  P.C.  143.     33  Geo.  III.  c.  62,  s.  158  was  repealed  by  the  S.L.R.  Act  1887. 
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As  to  test  of  rateable  value  see  Reg.  v.  School  Board  of  London,  1886,  17  Q.B.D. 
738;  London  County  Council  v.Erith  and  We*t  Ham  {189i)A.C.bQ2;  Famham 

Flint,  Gravel,  and  Sand  Co.  v.  Famham  Union  (1901)  1  K.B.  272.] 


[422]  FRAM-JEE  CGW kS-JEE,— Appellant ;  WILLIAM  THOMPSON  and  HENRY 
'K.'E&SEL,—Retpondent»  *  [June  20,  21,  1845.] 

On  appeal  from  the  Supreme  Court  of  Judicature  at  Bombay. 

Goods  contracted  to  be  sold  and  delivered  "  free  on  board,"  to  be  paid  for  by  cash 
or  bills,  at  the  option  of  the  purchasers,  were  delivered  on  board,  and  receipts 
taken  from  the  mate  by  the  lighterman,  employed  by  the  sellers,  who  handed 
the  same  over  to  them.  The  sellers  apprized  the  purchasers  of  the  delivery, 
who  elected  to  pay  for  the  goods  by  a  bill,  which  the  sellers  having  drawn,  was 
duly  accepted  by  the  purchasers.  The  sellers  retained  the  mate's  receipts  for 
the  goods,  but  the  master  signed  the  bill  of  lading  in  the  purchasers'  names, 
who,  while  the  bill  they  accepted  was  running,  became  insolvent.  In  such 
circumstances,  held  by  the  Judicial  Committee  of  the  Privy  Council  (reversing 
the  verdict  and  judgment  of  the  Supreme  Court  at  Bombay),  that  trover  would 
not  lie  for  the  goods,  for  that  on  their  delivery  on  board  the  vessel,  they  were 
no  longer  in  transitu,  so  as  to  be  stopped  by  the  sellers ;  and  that  the  retention 
of  the  receipts  by  the  sellers  was  immaterial,  as  after  their  election  to  be  paid 
by  a  bill,  the  receipts  of  the  mate  were  not  essential  to  the  transaction  between 
the  seller  and  purchaser. 

This  was  an  appeal  from  a  judgment  for  the  Respondents,  given  on  the  25th  of 
November  1844,  in  an  action  of  trover,  on  the  plea  side  of  the  Supreme  Court  of 
Judicature  at  Bombay,  in  which  the  Respondents  were  the  Plaintiffs,  and  the  Appel- 
lant was  the  Defendant. 

The  Respondents,  during  the  time  to  which  the  [423]  transactions  in  question 
relate,  were  merchants  of  the  City  of  London,  carrying  on  business  in  co-partnership 
as  lead  and  tin  plate  merchants,  under  the  firm  and  style  of  William  Thompson  and 
Co.  And  the  Appellant,  during  the  same  period,  was  a  merchant  and  Parsee  in- 
habitant of  Bombay,  and  the  sole  owner  of  the  ship  Buckinghamshire. 

The  declaration  was  filed  on  the  23r'd  of  June  1842,  and  alleged  that  the  Respon- 
dents "  were  possessed  as  of  their  own  property,"  of  certain  pigs  of  lead  therein 
mentioned,  and  that  the  Appellant  afterwards  converted  them  to  his  own  use. 

The  Appellant,  confessing  the  conversion,  pleaded  to  the  declaration,  one  plea 
only,  denying  that  the  pigs  of  lead  were  the  property  of  the  Respondents  in  manner 
and  form  as  they  had  alleged,  and  thereupon  issue  was  joined. 

Commissions  for  the  examination  of  witnesses  on  b^alf  of  the  Appellant  and 
Respondents  were  issued,  and  evidence  taken  in  London,  under  them. 

On  the  25th  day  of  June  1844,  the  action  came  on  to  be  tried  before  the  Supreme 
Court. 

The  case  proved  on  behalf  of  the  Respondents,  was,  that  on  the  12th  of  November 
1841,  while  the  ship  Buckinghamshire  was  lying  in  the  East  India  Docks  in  the  Port 
of  London,  in  charge  of  William  Stockley,  the  ship's  husband  and  manager,  employed 
in  that  capacity  on  behalf  of  the  Appellant,  the  Respondents  employed  their  lighter- 
man, to  put  on  board  the  pigs  of  lead  in  question,  in  two  parcels ;  and  he  received 
from  the  Respondents,  with  the  lead,  two  forms  of  receipt,  therein  set  forth,  written 
wholly  by  their  clerk.  That  on  the  same  day  the  pigs  of  lead  were  duly  put  on 
board  the  Buckinghamshire  by  the  [424]  Respondents'  lighterman,  who  handed  in 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  the  Vice- 
Chancellor  Knight  Bruce,  the  Vice-Chancellor  Wigram,  and  the  Right  Hon.  T.  Pem- 
berton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  Knt.,  and 
Sir  E.  Ryan,  Knt. 
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the  forms  of  receipt  for  the  mate's  signature,  and  that  he  then  duly  signed  them,  and 
returned  them  to  the  lighterman,  who,  two  or  three  days  afterwards,  returned  them 
80  signed  to  his  employers,  the  Respondents,  and  that  from  that  time,  and  during  all 
the  time  of  the  transactions  in  question,  those  receipts  for  the  lead  were  retained  by, 
and  had  remained  in  the  possession  of,  the  Respondents.  It  was  also  proved  on 
behalf  of  the  Respondents,  that  the  firm  of  Messrs.  Bc^gs,  Taylor  and  Co.  (wiio  were 
the  real  shippers  of  the  lead)  become  insolvent,  and  stopped  payment  on  the  18th  of 
December  1841 ;  that  on  the  20th  and  29th  of  December  1841,  whilst  the  Buckinghantr 
thire  still  lay  in  the  East  India  Docks,  with  the  lead  on  board,  possession  of  the  lead 
was  duly  demanded  on  behalf  of  the  Respondents,  with  an  offer  to  pay  all  freight  due 
upon  it,  and  all  other  reasonable  charges  attending  the  re-delivering  of  it,  which  offer 
was  refused  on  behalf  of  the  Appellant,  and  that  a  certain  bill  of  exchange  for 
£1218  Os.  8d.,  which  had  been  accepted  by  Messrs.  Boggs,  Taylor  and  Co.,  on 
account  of  the  lead  in  question,  remained  in  the  hands  of  the  Respondents  unpaid, 
having  been  dishonoureid  by  Messrs.  Boggs,  Taylor  and  Co.  when  it  fell  due. 

The  case  of  the  Appellant  was,  that  on  the  30th  of  October  1841,  the  Respondents 
contracted  to  sell  to  Messrs.  Boggs,  Taylor  and  Co.,  100  tons  of  British  Pig  Lead, 
"  free  on  board,  at  £20  per  ton,  6  months  acceptance,"  "  or  2^  per  cent,  discount,  for 
cash,"  at  the  option  of  Messrs.  Boggs,  Taylor  and  Co.,  and  that  the  lead  in  question 
was  shipped  in  pursuance  of  that  contract.  That  on  the  2nd  of  November  1841, 
Messrs.  Boggs,  Taylor  and  Co.  addressed  a  letter  to  Messrs.  Daniel  [426]  Dickenson 
and  Co.,  requesting  them  to  insure  the  lead  in  question,  and  to  accept  two  bills  of 
exchange,  drawn  on  them  by  Messrs.  Boggs,  Taylor  and  Co.  for  £1600  each,  dated 
respectively  the  29th  of  October  1841,  and  the  Ist  of  November  1841,  payable  re- 
spectively six  months  after  date,  on  the  faith  of  Messrs.  Boggs,  Taylor  and  Co.  placing 
in  their  hands  the  lead  in  question,  or  the  bills  of  lading  relating  thereto,  with  other 
lead  and  with  copper  of  the  value  of  £2000,  which  bills  of  exchange  were  accepted  by 
Messrs.  Daniel  Dickenson  and  Co.,  on  the  2nd  of  November  1841,  and  long  before 
the  shipment  of  the  lead  by  the  Respondents,  and  were  handed  over  by  them  to  Messrs. 
Boggs,  Taylor  and  Co.,  and  paid  when  due.  That  the  policies  of  insurance  were 
effected,  and  that  Messrs.  Boggs,  Taylor  and  Co.  were  debited  by  Messrs.  Daniel 
Dickenson  and  Co.  with  the  costs  of  such  insurance.  That  on  the  16th  of  November 
1841,  the  captain  of  the  Buckinghamshire,  without  requiring  the  delivery  to  him  of 
the  receipts  for  the  lead  in  question,  before  referred  to,  signed  four  bills  of  lading  of 
the  lead  in  question,  dated  the  15th  of  November  1841,  prepared  by  Messrs.  Boggs, 
Taylor  and  Co.,  describing  it  as  shipped  by  Messrs.  Boggs,  Taylor  and  Co.,  and  to  be 
delivered  to  Messrs.  B.  and  A.  Hormajee,  or  to  their  assigns,  which  bills  of  lading 
were  afterwards  endorsed  by  Messrs.  Boggs,  Taylor  and  Co.,  in  blank,  and  delivered 
by  them  to  Messrs.  Daniel  Dickenson  and  Co.  That  on  the  26th  of  November  1841, 
Messrs.  Boggs,  Taylor  and  Co.,  declining  to  pay  for  the  lead  in  cash,  accepted  the 
dishonoured  bill  of  exchange  for  £1218  Os.  8d.  before  mentioned,  which  was  dated 
the  12th  of  November  1841,  being  the  date  of  the  shipment,  and  was  drawn  on  them 
by  the  Respondents,  [426]  and  was  accepted  by  Messrs.  Boggs,  Taylor  and  Co.,  on 
account  of  the  lead  in  question,  and  made  payable  six  months  after  date. — The 
Appellant  also  proved  that,  according  to  the  usage  and  custom  of  merchants  in 
London,  where  goods  are  sold  to  be  delivered  free  on  board  a  ship,  it  is  part  of  the 
seller's  duty,  under  the  contract,  to  ship  them,  but  that  in  such  cases  the  buyer,  at 
whose  risk  they  are  from  the  time  of  shipment,  is  considered  to  be  the  shipper — that 
where  goods  are  sold  on  a  contract,  to  be  delivered  free  on  board,  to  be  paid  for  by 
bill,  and  are  shipped  on  board  and  a  bill  given,  pursuant  to  the  terms  of  the  contract, 
it  is  the  seller's  duty,  on  receipt  of  the  bill,  to  deliver  up  the  mate's  receipt  (if  any), 
to  the  buyer,  and  that  the  seller's  retention  of  the  mate's  receipt,  after  such  bill  given 
and  received  by  the  seller,  would  give  the  seller  no  claim  against  the  ship-owner  or 
the  broker,  or  the  goods,  and  maintained  that  the  possession  by  the  Respondents,  oi 
the  receipts  for  the  lead,  did  not  affect  their  property  in  it. 

The  Court,  after  considering  the  evidence,  found  that  the  pigs  of  lead  were  the 
property  of  the  Respondents,  as  they  alleged  in  their  declaration,  and  thereupoz. 
judgment  was  given  for  the  Respondents,  from  which  the  Appellant  appealed. 

Mr.  F.  Kelly,  Q.C.,  Mr.  S.  Wortley,  Q.C.,  and  Sir  John  Bayley,  for  the  Appellant*. 
— In  this  case,  your  Lordships  sit  as  a  jury  as  well  as  judges ;  you  have  to  find  a 
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verdict  upon  the  facts  contained  in  the  evidence  taken  under  the  CommisBion. — [Lord 
Brougham :  We  try  all  the  Court  below  tried ;  we  are  not  a  Court  of  Error.}— The 
question  to  be  [427]  decided  is  this;  whether  there  was  a  complete  and  perfect 
delivery  when  the  lead  was  put  on  board.  If  so,  the  transitu*  was  at  the  end.  If  it  was 
not,  the  legal  possession  was  undoubtedly  in  the  sellers,  and  they  could  stop  the  goods. 
We  submit  that  the  transitu*  was  completed  by  the  shipment  of  the  goods. — [Lord 
Brougham :  Mr.  Justice  Le  Blanc,  in  Bwk  v.  Davis  (2  M.  and  S.  403),  clearly  lays  it 
down  that  if  anything  remains  to  be  done,  between  the  buyer  and  seller,  the  goods  may 
be  stopped.] — By  the  terms  of  the  contract  between  the  sellers  and  the  purchasers,  the 
latter  agreed  to  purchase  the  lead  in  question,  and  to  pay  for  it  by  cash  or  bill,  at  their 
election,  when  delivered  to  them  free  on  board  a  ship,  to  be  named  by  them.  The 
sellers  accordingly  delivered  the  lead,  by  their  direction,  free  on  board  the  ship 
Buckinghamshire,  and  having  done  so,  delivered  an  invoice,  stating  that  they  had 
so  done ;  and  having  been  apprised  of  the  purchaser's  election  to  pay  by  bill,  drew  a 
bill  upon  them  for  the  price  of  the  lead,  which  bill  was  accepted  by  the  purchasers 
and  delivered  to  the  sellers,  and  thereby  the  transaction  of  sale  and  delivery  was 
completed.  The  shipment  was  a  complete  delivery  to  the  purchaser  within  the  terms 
of  the  contract,  and  the  right  to  stop,  in  transitu,  did  not  exist  after  such  delivery. 
The  circumstances  of  the  lead  being  shipped  on  account  of  the  purchasers,  distin- 
guishes the  case  from  Craven  v.  Ryder  (6  Taunt.  433),  Buck  v.  Hatfield  (5  B.  and 
Aid.  632),  and  TJiompson  y.  Trail  (6  B.  and  C.  36).  In  these  cases  the  goods  were 
shipped  on  account  of  the  sellers.  The  taking  the  ship's  husband's  receipts  [428] 
was  never  intended,  and  did  not  operate  in  law,  to  control  the  right  of  possession 
or  property  in  the  lead,  and  its  retention  was  accidental,  and  was  alike  devoid  of 
such  intention.  It  gave  them  no  better  title  to  the  lead,  than  if  they  had  delivered 
the  mate's  receipts  to  the  purchasers,  on  receiving  their  bill  in  payment,  the  receipts 
being  retained  by  them  under  circumstances  which  had  no  reference  to  the  title. 
The  Supreme  Court  has  wholly  disregarded  the  legal  effect  of  the  evidence  given  on 
the  part  of  the  Defendant,  and  has  assigned  to  the  Plaintiff's  possession  of  the  mate's 
receipts,  an  effect  unwarranted  by  law,  and  the  usage  and  custom  of  merchants. 
The  object  of  the  retention,  was  a  question  of  intention  for  the  Court  to  decide  upon 
the  evidence,  and  such  evidence  proved  conclusively,  that  the  sellers  did  not,  after  they 
received  payment  for  the  lead  by  bill,  retain  possession  of  the  mate's  receipts  with 
the  intention  of  continuing  or  retaining  any  property  in,  or  control  over,  the  lead. 
In  the  absence  of  any  notice  from  the  sellers  to  the  Defendant  or  his  agents,  not  to 
make  out  and  deliver  to  the  purchasers,  bills  of  lading,  the  Defendant  was  bound  to 
make  out,  sign,  and  deliver  bills  of  lading  to,  and  at  the  request  of,  the  purchasers, 
to  the  holders  of  the  bill  of  lading. 

Serjeant  Channell,  and  Mr.  Peacock,  for  the  Respondents. — The  lead  must  not  be 
considered  to  have  reached  its  journey's  end.  The  shipment  was  not  a  complete 
delivery  of  it  by  the  sellers  to  the  purchasers,  and  on  their  insolvency  they  were 
entitled  to  stop  the  lead  in  transitu.  Miles  v.  Gorton  (2  Cr.  and  Mee.  504).  No  case 
has  [429]  been  cited  against  the  sellers'  right  to  stop  in  transitu.  The  signing  of  the 
receipts  by  the  ship's  husband  was  an  admission,  that  the  lead  continued  to  be  the 
property,  and  subject  to  the  order,  of  the  sellers,  and  they  retained  their  property  in 
the  lead,  as  long  as  they  retained  the  receipts  for  it.  "The  goods  were  sold  under  a 
contract  to  deliver  them  on  board  the  ship  to  be  named  by  the  purchaser.  In  such  a 
case,  the  seller  retains  his  property  in  the  g^ds,  by  taking  a  receipt  for  them,  from 
the  person  in  charge  of  the  ship ;  and  so  long  as  he  keeps  this  receipt  in  his  own  hands 
the  shipment  is  not  a  complete  delivery  to  the  buyer.  Craven  v.  Ryder  (6  Taunt.  433). 
Ahhott  on  Shipping  (6  Edit.  469).  He  still  retains  his  right,  if  the  receipt  be  refused 
him  at  the  time  of  shipment,  and  the  master  afterwards  sign  and  deliver  a  bill  of 
lading  to  the  purchaser  who  becomes  insolvent,  after  the  departure  of  tlie  ship. 
Ruck  V.  Hatfield  (5  B.  and  Aid.  632).  Neither  did  the  signing  of  the  bill  of  lading  to 
the  purchaser  affect  the  sellers'  right  to  stop  the  goods.  Thompson  v.  TraU  (6  B. 
and  C.  36).  The  receipts  were  the  proper  evidence  of  the  sellers'  property  in  the  lead  ; 
the  signing,  therefore,  by  the  captain  of  the  vessel,  of  the  bills  of  lading,  for  the  lead, 
without  requiring  the  delivery  of  the  receipts  for  it,  did  not  pass  the  sellers'  property 
in  the  lead  from  them  to  third  persons.  In  Craven  v.  Ryd^,  Chief  Justice  Gibbs,  in 
giving  judgment,  says,  "  the  person  in  possession  of  the  lighterman's  receipt,  is  the 
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person  entitled  to  the  bill  of  lading,  which  ought  to  be  given  only  to  the  holder  of  the 
receipt."  No  distinction  exists  in  that  case  from  the  present,  except  in  the  [430] 
form  of  the  receipt     The  receipt  has  never  been  parted  with  by  the  seller. 

Lord  Brougham  (July  25). — Messrs.  Boggs,  Taylor  and  Co.  bought  of  Messrs. 
Thompson  and  Co.,  in  the  city  of  London,  100  tons  of  British  pig  lead  "  free  on 
board,"  at  £20  per  ton,  to  be  paid  for  by  acceptances,  at  six  months,  upon  delivery 
on  board,  or  in  cash  at  2^  per  cent,  discount ;  at  the  option  of  the  sellers.  The  lead 
was  delivered  on  board,  and  receipts  taken  by  the  lighterman,  from  the  mate  of  the 
vessel,  which  vessel  was  chosen  and  indicated  by  Boggs,  Taylor  and  Co.,  the  pur- 
chasers. The  sellers  elected  to  be  paid  by  acceptances  at  six  months,  which  they 
immediately  received  from  the  purchasers,  and  the  latter  having  failed  soon  after, 
both  after  they  accepted  the  bill  and  after  the  master  of  the  vessel  had  signed  bills  of 
lading.  The  question  arose  at  Bombay,  in  an  action  of  trover,  by  the  Appellants,  the 
dispute  being,  whether  these  goods  were  in  transitu,  so  as  to  give  Thompson  and  Co. 
a  right  of  stoppage,  or  had  reached  their  journey's  end,  and  were  completely  vested 
in  the  purchasers,  Boggs  and  Co.,  and  their  assignees,  under  the  bill  of  lading. 

It  is  proved  beyond  all  doubt,  indeed  it  is  not  denied,  that  when  goods  are  sold 
in  London,  "  free  on  board,"  the  cost  of  shipping  then  falls  on  the  seller,  but  the 
buyer  is  considered  as  the  shipper.  The  argument  of  the  Respondent  and  of  the 
Court  below,  we  must  presume  (having  no  note  of  the  reasons  for  the  judgment  under 
Appeal),  is,  that  the  mate's  receipt  was  never  given  up  by  Thompson  and  Co.,  to 
Boggs,  Taylor  and  Co.,  and  that,  therefore,  the  sale  was  not  completed,  the  delivery 
was  imperfect,  something  remained  [431]  to  be  done,  and  the  transaction  was  not 
finished,  nor  the  transitun  determined. 

We  are  clearly  of  opinion,  that  the  non-delivery  of  the  receipt  can  operate  nothing 
whatever,  and  on  this  plain  ground,  that  Thompson  and  Co.  ought  to  have  delivered 
it  up ;  it  was  their  clear  and  bounden  duty  so  to  do ;  and  it  would  be  preposterous 
that  they  should  avail  themselves  of  their  own  wrong  against  the  other  party,  whom 
they  had  injured.  What  possible  right,  could  they  have  to  retain  the  receipt,  which 
belonged  to  Boggs,  Taylor  and  Co.,  as  much  as  any  chattel  in  their  possession  ?  It  is 
admitted  by  one  of  the  firm,  in  a  conversation  sworn  to  by  a  witness,  and  not  in 
the  least  contradicted  by  any  other  evidence,  or  by  his  cross  examination,  that  if 
the  receipt  had  been  asked  for,  it  would  have  been  given  up.  This  was  a  matter  of 
course.  Either  a  mere  oversight,  or  a  fraud,  must  have  caused  its  being  retained, 
after  the  acceptance  was  taken  on  the  delivery  of  the  goods — which  acceptance  was 
a  payment  in  substance;  for  a  payment  in  cash  would  have  been  made  had  the 
sellers  preferred  to  lose  the  two  and  a  half  per  cent,  discount ;  therefore,  they  never 
can  be  heard,  to  set  up  the  possession  of  the  receipts  against  the  purchaser  of  the 
goods.  They  were  bound  to  give  them  up,  in  good  conscience,  and  would  have  been 
compelled  so  to  do,  had  a  bill  in  equity  been  filed  against  them,  and  all  actions, 
inconsistent  with  the  equities  of  the  purchasers,  would  have  been  staid— or  trover 
might  have  been  maintained  for  the  receipts,  at  law :  therefore,  the  argument  fails 
entirely,  which  is  founded  on  the  possession  of  them. 

Indeed,  numberless  reasons  occur  to  show,  that  no  such  doctrine  can  have  any 
foundation  as  the  one  on  which  the  Judgment  below  proceeded.  The  lighterman 
[432]  may,  and  generally  does,  take  one  receipt  for  all  the  goods  he  delivers,  specify- 
ing each  parcel.  Then  how  can  the  complete  delivery  of  each  person's  goods,  and 
their  property  vesting  finally  in  him,  depend  on  the  possession  of  a  document  which 
only  one  of  them  can  by  possibility  hold?  But  the  best  answer  to  the  position  con- 
tended for,  and  the  best  removal  of  it  from  the  case,  is  the  obvious  consideration, 
that  the  taking  a  receipt  is  a  mere  accident,  not  essential  to  the  transaction  between 
the  buyer  and  seller,  however  good  for  binding  a  third  party,  the  ship  owner  or  his 
captain  and  mate ;  and  no  receipt  being  necessary,  no  non-delivery  of  it  can  affect 
the  proceeding.  Suppose  the  lighterman  took  no  receipt,  or,  taking  it,  dropt  it  into 
the  water,  or  otherwise  lost  it,  shall  it  be  said  that  the  delivery  of  the  goods  is  the 
less  complete,  when  the  stipulated  price  has  been  paid,  or  an  equivalent  for  it 
taken  in  an  acceptance  according  to  the  contract  f 

Does  not  the  taking  that  acceptance,  which  was  by  the  contract  only  to  be  given 
by  the  purchaser  on  the  delivery  of  the  goods,  and  to  be  given  for  each  parcel  as 
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delivered,  at  once  show  that  the  delivery  was  completed,  that  nothing  remained 
to  be  done,  that  the  goods  had  reached  their  journey's  end,  and  that  tbej  were  no 
longer  in  transitu  to  be  stopt  1 

The  cases  and  authorities  resorted  to,  prove  really  nothing  in  favour  of  the 
Judgment.  Craven  v.  Ryder  (6  Taunt.  433)  differs  materially  from  the  present 
case,  in  having  an  order  from  the  sellers  to  the  captain,  "  to  receive  the  goods  for  and 
on  account  of  the  Plaintiffs  "  (the  sellers),  and  in  the  receipt  expressly  stating,  that 
they  were  received  for  and  on  account  of  the  sellers ;  and  it  was  proved  that  this 
form  had  been  recently  adopted,  for  the  express  purpose  of  giving  the  shipper  a 
[433]  command  over  the  goods,  until  the  receipt  should  be  given  up  for  the  bill 
of  lading.  It  is  true,  Gibbs,  C.  J.,  says  he  should  have  held  the  same  opinion  had 
the  receipt  been  in  the  old  form;  yet  he  says  the  change  is  a  circumstance  to  be 
considered.  Nor  can  we  argue  that  it  is  otherwise,  than  an  important  distinction 
between  that  case  and  this.  Dallas,  J.,  who  tried  the  cause,  said,  the  jury  were  clear 
that  the  Plaintiff  never  had  parted  with  the  possession ;  so  that  he  considered  the 
fact  of  continuing  possession  as  having  been  left  to  them.  Moreover,  there  was 
evidence  in  the  present  case  that  by  the  custom  of  the  trade,  when  goods  were  sold 
"  free  on  board,"  the  buyer  is  considered  as  the  shipper,  though  the  seller  is  to 
carry  them  from  him  to  the  vessel ;  and  we  know  not  if  any  such  evidence  was  given 
in  Craven  v.  Ryder  [6  Taun.  433].  If  that  Judgment  be  understood  to  hold  this 
evidence  immaterial,  then  we  are  unable  to  concur  with  it. 

In  Ruck  V.  Hatfield  (5  B.  and  Aid.  632),  a  receipt  was  tendered  to  the  mate,  who 
had  the  command,  stating  that  the  goods  were  shipped  on  account  of  the  Plaintiff 
(the  seller),  but  he  refused  to  sign  it,  and  delivered  bills  of  lading;  and  Abbott, 
Chief  Justice,  held  that  the  Defendant  ought  to  have  signed  the  receipt  so  tendered, 
which  would  have  been  an  acknowledgment,  that  the  goods  were  delivered  on.  account 
of  the  Plaintiff. 

In  Thampson  v.  Traif  (6  B.  and  C.  36),  there  was  no  mention  of  the  goods  being 
received  on  account  of  the  Plaintiff;  but  though  this  is  alleged  to  have  been  deemed 
immaterial,  the  case  in  Banc  turned  entirely  on  the  question  whether  or  not  there 
was  evidence  of  a  conversion. 

Reliance  was  placed  on  a  passage  in  Abbott  on  the  Law  of  Shipping.  Part  IV. 
c.  10.  (p.  469,  6  Ed.),  in  [434]  which  the  cases  of  Ruck  v.  Hatfield  [5  B.  and  Aid.  632] 
and  Craven  v.  Ryder  [6  Taun.  433]  are  cited.  But  in  another  passage  of  morf 
distinctness.  Part  IV.  c.  4,  (p.  301,)  the  learned  author  says,  that  the  master  should 
take  care  not  to  sign  a  bill  of  lading  before  he  has  had  the  receipt  returned,  else  he 
may  make  himself  responsible  to  the  shipper  and  the  holder  of  the  receipt.  But 
he  goes  on  to  say,  how  he  may  make  himself  responsible,  and  in  what  event,  in  case 
the  shipper  has  a  legal  right  to  have  the  goods  delivered  to  his  own  order. 

The  question  in  all  the  cases  between  buyer  and  seller,  which  is  the  case  here, 
is,  whether,  or  not,  an3rthing  remained  to  be  done  as  between  these  two  parties.  The 
importance  of  keeping  that  in  view  and  always  attending  to  this,  whether  the 
question  arises  between  these  two  parties  or  between  one  of  them,  the  seller,  and 
some  third  party,  is  well  stated  by  Le  Blanc  J.,  in  Butk  v.  Davis  (2  M.  and  S.  403), 
and  Whitehouse  v.  Frost  (12  East.  621).  In  the  present  case,  it  is  quite  clear,  that 
nothing  whatever  remained  to  be  'done,  between  the  buyer  and  seller,  unless  it  be 
that  the  former  ought  most  certainly  to  have  delivered  up  the  mate's  receipt,  which 
he  wrongfully,  or  by  oversight,  kept  possession  of,  without  the  shadow  of  a  right 
to  it ;  and  whether  it  be  wrong  or  error,  he  is  not  the  party  to  take  advantage  of  this. 

The  Judgment  below  must  be  reversed.  The  costs  below,  if  any  have  been  paid 
by  the  Defendant  (Appellant),  must  be  returned  to  him,  and  the  Plaintiff  (Respondent), 
must  pay  the  cpsts  of  the  suit  below. 

[Mews'  Dig.  tit.  SALE  OF  GOODS.  G.  Rights  of  Unpaid  Vbndobr,  2.  Stoppage  in 
Tra/nsitu,  e.  ii.  Delivery  to  Carrier;  tit.  SHIPPING,  A.  XVI.  Stoppaok  in 
Transitu,  6.  Transitus  at  on  Erut.  S.C.  5  Moo.  P.C.  165.  On  point  (i.)  as  to 
stoppage  m  transitu,  considered  in  Srhotsmans  v.  Lancashire  and  Yorkshire 
Railway  Co.,  1867.  L.R.  2  Ch.  339 ;  distinguished  in  Bemdtson  v.  Strang,  1867, 
L.R.  4  Eq.  492;  and  see  Sale  of  Goods  Act.  1893  (56  and  57  Vict  c.  71),  ss.  39- 
46;  Indian  Contract  Act  (Act  ix.  of  1872),  ss.  99-106:  (ii.)  mate's  receipts,  see 
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Hatheainff  v.  Laimff,  1873,  L.R.  17  Eq.  92 ;  Factors'  Act,  1889  (52  and  53  Vict, 
c.  45),  s.  1  (4) ;  (iii.)  as' to  "  Free  on  Board  "  (5  Moo.  Ind.  App.  430),  see  Brown 
V.  Hare,  1858,  27  L.J.  Ex.  at  p.  377 ;  Stock  v.  Inglifi,  1884,  12  Q.B.D.  at  p.  573 ; 
affirmed,  10  A.C.  263.] 


[435]  ARCHIBALD  FRANCIS  ARBUTHNOT,  GEORGE  ARBUTHNOT,  WILLIAM 
M'TAGGART  and  ALEXANDER  MACKENZIE,— .4p?7«Ha««»;  JOHN  BRUCE 

aOETON— Respondent  *  [Feb.  9,  1846]. 

On  Appeal  from,  the  Supreme  Gowt  of  Judicature  at  Madras. 

An  assignment  by  a  Puisne  Judge  of  the  Supreme  Court  at  Madras,  of  the  sum 
"  equal  to  the  amount  of  six  months'  salary,"  directed  by  the  6  Geo.  IV.,  c. 
85,  to  be  paid  to  the  "  legal  personal  representatives  "  of  such  Judge,  in  case 
he  shall  die,  in  and  after  six  months'  possession  of  office,  is  a  valid  assign- 
ment, being  a  vested  contingent  interest  in  such  Judge :  and  not  being  pay- 
able during  the  lifetime  of  tiie  Judge,  is  not  an  assignment  of  salary,  within 
the  5  and  6  Edw.  III.,  c.  16,  and  19  (jeo.  III.,  c.  126,  and,  therefore,  contrary 
to  public  policy. 

The  question  in  this  case  was  the  validity  of  an  assignment,  made  to  the  Appel- 
lants, by  the  late  Sir  John  David  Norton,  a  Puisne  Judge  of  the  Supreme  Court  of 
Judicature  at  Madras,  of  the  sum  of  R.  25,000  (£2500),  which,  by  virtue  of  the  Act, 
6  Geo.  rV.,  c.  85,  was  payable  to  his  legal  personal  representatives,  in  the  event  pf 
his  death,  while  in  possession  of  the  office  of  Judge. 

By  tlie  Act  of  Parliament,  6  Geo.  IV.,  c.  85,t  intituled,  "  An  Act  for  further 
regulating  the  Payment  [436]  of  Salaries  and  Pensions  to  the  Judges  of  His  Majesty's 
Courts  in  India,"  and  which  in  its  preamble  recites,  "  That  it  was  deemed  expedient 
to  make  further  provision  for  all  such  Judges,  so  as  that  the  acceptance  of  their 
respective  offices  should  not  be  the  occasion  of  actual  loss  to  their  representatives, 
in  the  event  of  the  death  of  any  such  Judges  taking  place  after  their  arrival  in 
India,"  it  is,  by  the  5th  section,  enacted,  "  That  when  and  as  often  as  it  shall  happen 
that  any  such  Judge  should  depart  this  life,  while  in  possession  of  such  office,  and 
after  the  expiration  of  six  calendar  months  from  the  time  of  his  arrival  in  India, 
for  the  purpose  of  taking  upon  him  the  office  of  Judge,  then  and  in  such  case  the 
Court  of  Directors  of  the  East  India  Company  shall,  and  they  are  thereby  required 
to  pay,  or  direct  and  cause  to  be  paid,  out  of  the  territorial  revenues  from  which  the 
salary  of  such  Judge  so  dying  should  be  payable,  to  the  legal  personal  representatives 
of  such  Judge  so  dying  as  aforesaid,  over  and  above  what  might  have  been  due  to 
such  Judge  at  the  time  of  his  death,  a  sum  equal  to  the  amount  of  six  calendar  mouths' 
salary  of  the  office  of  such  Judge." 

On  the  23rd  of  October  1841,  Sir  John  Norton  was  appointed  a  Puisne  Judge 
of  the  Supreme  Court  of  Judicature  in  Madras,  where  he  arrived  in  April  1842,  and 
entered  upon  his  judicial  duties,  and  died  on  the  24th  of  September  1843,  while  in 
the  possession  of  his  office,  leaving  the  Respondent  his  executor  and  legal  personal 
representative. 

Upon  the  death  of  Sir  John  Norton,  a  sum  of  money,  equal  to  one  half  year's 
salary  (R.  25,000),  became,  in  accordance  with  the  terms  of  the  before-mentioned 
Act  of  Parliament  [6  Geo.  IV.,  c.  85],  payable  to  his  legal  [437]  personal  repre- 
sentatives, which  sum  the  Respondent,  as  such  legal  personal  representative,  received. 

Previous  to  the  month  of  August  1842,  Sir  John  Norton  had  obtained  certain 


*  Present :  Members  of  the  Judicial  Committee, — ^The  Lord  President  (the  Duke 
of  Buccleugh),  the  Vice-Chancellor  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington, 
and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — ^Assessors, — Sir  E.  H.  East,  Bart,  and  Sir  E.  Ryan. 

t  [See  now  Indian  High  Courts  Act,  1861  (24  and  23  Vict.  c.  104),  c.  6 ;  and,  for 
rules.  India  List,  1901  (p.  228).] 
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pecuniary  advances  from  the  Appellants,  who  are  merchants  and  agents  at  Madras ; 
to  secure  the  repayment  of  which,  he  made  an  assignment  to  them  of  a  policy  of 
insurance,  effected  on  his  life  for  £25(X);  and  subsequently  becoming  further  in- 
debted to  the  Appellants,  he,  upon  their  demand  for  additional  security,  addressed 
a  letter  to  them,  dated  the  20th  of  August  1842,  which  was  as  follows : — 

"  Gentlemen, — I  acknowledge  to  have  received  from  you  a  second  bill  on  Messrs. 
Coutts  and  Co.,  in  favour  of  Felix  Pryer,  Esq.  Now,  for  the  repayment  to  you  of 
the  monies  payable  in  respect  of  such  bill,  I  pledge  and  make  liable,  not  only  the 
policy  of  insurance  in  your  hands,  and  the  other  property  made  liable  to  you  for 
the  previous  advances;  I  further  make  liable  for  all  such  advances,  including  the 
monies  in  respect  of  the  aforesaid  bill  of  exchange,  and  do  agree  to  assign,  and  do 
assign  to  you  the  sum  of  £2500,  payable  to  my  personal  representatives,  in  case  I 
should  die  in  possession  of  my  o£Sce  of  one  of  the  jfudges  of  the  Supreme  Court;  and 
do  agree  that  this  sum  shall  be  received  by,  and  be  payable  to  you,  as  a  further 
security  for  all  such  advances,  and  any  balance  I  may  owe  to  you." 

At  the  time  of  the  decease  of  Sir  John  Norton,  a  balance  was  due  to  the  Appel- 
lants, amounting  to  the  sum  of  Rs.  51,421.  13a.  8p. ;  and  they  claimed  to  be  entitled 
to  receive  in  part  discharge  of  that  balance,  the  sum  of  money  which  the  Respondent 
had  received  in  respect  of  the  allowance  directed  to  be  made  by  the  [438]  Statute 
before-mentioned,  to  the  "  legal  personal  representatives  "  of  a  deceased  Judge  in 
India. 

On  the  3rd  of  April  1844,  the  Appellants  exhibited  their  Bill  of  Complaint  on  liie 
Equity  side  of  the  Supreme  Court  of  Judicature  at  Madras,  against  the  Respondent, 
stating  the  facts  and  circumstances  above  set  forth,  and  further  stating  that,  under 
the  aforesaid  assignment  of  the  20th  of  August  1842,  they,  the  Appellants,  were 
entitled  to  have  the  said  sum  of  Rs.  25,000  applied  towards  the  payment  and  dis- 
charge, so  far  as  the  same  would  extend,  of  the  balance  of  Rs.  51,421.  13a.  8p.,  due 
by  the  said  Sir  John  Norton  to  them,  the  Appellants,  as  aforesaid,  and  praying  that 
the  said  assignment,  bearing  date  the  20th  of  August  1842,  might  be  declared  to  be 
a  good  and  valid  assignment  to  the  Appellants,  of  the  monies  payable  under  and  by 
virtue  of  the  said  Act  of  Parliament  as  aforesaid  ;  and  that  the  Respondent  might  be 
decreed  to  be  a  trustee  for  the  Appellants  of  the  said  sum  of  Rs.  26,000,  so  received 
by  him  under  such  Act,  and  that  if  the  Respondent  did  not  admit  the  correctness 
of  the  account  so  sent  to  him  by  the  Appellants  on  the  2nd  of  November  1843,  as 
aforesaid,  then  that  an  account  might  be  taken  of  what  was  due  and  owing  to  the 
Appellants  for  and  on  account  of  the  said  Sir  John  Norton,  deceased,  and  that  an 
account  might  be  taken  of  all  sums  of  money  received  or  to  be  received  by  the  Appel- 
lants for  and  on  account  of  the  said  policy  of  insurance,  the  Appellants  offering  to 
give  credit  for  the  same  when  the  same  should  be  received  by  them  or  their  agents, 
and  that  the  balance  due  to  the  Appellants  after  such  receipts  might  be  ascertained, 
and  that  the  Respondent  might  be  decreed  to  pay  to  the  Appellants  the  said  sum  of 
Rs.  25,000,  [439]  so  far  as  the  same  would  extend,  in  discharge  of  such  balance. 

The  Respondent  by  his  answer  admitted  all  the  facts  and  circumstances  herein- 
before stated ;  but  submitted,  as  a  matter  of  law  for  the  judgment  of  the  Court, 
whether  or  not  the  letter  of  the  20th  of  August  1842,  was  a  valid  and  effectual  assign- 
ment of  the  sum  in  question ;  and  he  insisted  that  such  sum  was  not  assignable  or 
disposable  by  Sir  John  Norton  as  part  of  his  estate. 

The  cause  came  on  to  be  heard  on  bill  and  answer,  on  the  29th  and  Slst  of  July 
1844,  before  the  Supreme  Court  at  Madras,  and  on  the  12th  of  September  1844, 
judgment  was  pronounced  by  Sir  Edward  Gambier,  Chief  Justice,  when  the  Court 
ordered  and  decreed  that  the  Bill  of  Complaint  of  the  Appellants  should  be  dis- 
missed without  costs. 

From  this  Decree,  the  Appellants  brought  the  present  Appeal. 

Mr.  Kindersley,  Q.C.,  and  Mr.  H.  Prendergast,  for  the  Appellants.— Under  the 
6th  Geo.  IV.,  c.  85,  Sir  John  Norton,  having  been  six  months  in  the  possession  of  his 
office  of  Puisne  Judge,  acquired  a  right  to  have  the  sum  of  25,000  rupees  paid  to 
his  legal  personal  representatives,  in  the  event  of  his  dying  while  in  such  possession  • 
he  had,  therefore,  such  an  interest  as  was  assignable  in  equity.  The  letter  of  the 
20th  of  August  1842,  constitutes  a  valid  and  effectual  assignment  of  such  interest 
The  question  turns  upon  the  words,  legal  personal  representatives —fThe  Vice^ 
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Chancellor  Knight  Bruce :  The  word  personal  is  not  to  be  found  in  [440]  the  Statute 
of  Distributions.  I  do  not  think  there  is  any  case  in  which  the  words,  legal  personal 
representatives,  have  been  held  to  be  next  of  kin.] — The  cases  in  which  Courts  of 
Equity  hare  decided  that  the  words  legal  or  personal  representatives  meant  next  of 
kin,  have  always  been  either  upon  the  construction  of  a  Will  or  a  Deed,  where  it  was 
evidently  the  intention  of  the  testator  or  the  parties  to  the  Deed,  to  exclude  executors 
or  administrators.  Bridge  v.  Abbott  (3  Bro.  C.C.  224).  Palin  v.  HiUs  (1  Myl.  and 
K.  470).  Evans  v.  Charles  (1  Anst.  128).  Btdmer  v.  /ay  (4  Sim.  48).  Here  the 
question  arises  upon  the  words  of  the  Act  of  Parliament,  where  the  legal  effect  must 
be  given  to  the  words  "  legal  personal  representatives,"  this  must  mean  executors  or 
administrators.  The  intention  of  the  Legislature  is  clear.  A  sum  of  money,  equal 
to  half  a  year's  salary,  is  to  be  paid,  to  the  legal  personal  representatives  of  a  Judge 
dying  in  office — that  can  only  mean  the  persons  who  shall  represent  his  estate.  The 
Court  below  proceeded  on  the  assumption  that  Sir  John  Norton  had  no  vested  interest 
in  this  sum,  and  could  not,  therefore,  assign  it;  but  if  the  words  of  the  Act  of  Parlia- 
ment [6  Geo.  ly.  c.  85]  mean  any  thing,  they  make  it  part  of  his  personal  estate, 
and  he  had  a  right  to  select  to  whom  it  might  go — he  could  choose  his  own  executors. 
How  can  it  be  said  that,  if  undisposed  of,  this  sum  would  not  form  assets  in  the 
bauds  of  his  executors,  and,  as  such,  liable  to  the  claims  of  creditors?  If  that  is 
so,  what  is  there  to  prevent  him  prospectively  charging  it  by  deed  inter  vivos? 
Many  cases  might  be  put,  of  property  which  could  not,  by  any  possibility,  fall  into 
possession  in  the  party's  life-[441]-time,  and  yet  it  is  assignable,  such  as  a  post  obit 
bond,  payable  at  the  party's  deaUi. 

Then  it  is  said,  that  the  assignment  of  such  an  interest  is  contrary  to  the 
policy  of  law,  and  within  the  meaning  of  5  and  6  Edw.  III.,  c.  16,  which  was  extended 
to  India  by  49  Geo.  III.,  c.  126.  This  is  not  an  assignment  of  salary;  for  the  Act 
expressly  calls  it  "  a  sum  equal  to  half  a  year's  salary."  It  is  true  that  the  law  will 
not  allow  the  emoluments  of  an  office  to  be  aliened,  where  the  separation  of  those 
emoluments,  from  the  office  to  which  they  are  annexed,  would  be  inconsistent  with 
public  policy.  It  will  not  admit  the  enjoyment  of  the  emoltmients  to  be  in  one 
person  while  the  office  remains  in  another.  In  the  case  of  military  half-pay,  it  is  not 
merely  a  reward,  but  a  retainer  for  future  services ;  but  here,  when  this  sum  becomes 
payable,  the  party  must  be  dead. — [The  Vice-Chancellor  Knight  Bruce :  Have  not  the 
public  an  interest  in  seeing  that  a  person  holding  the  high  office  of  a  Judge,  should 
not  die  in  such  circumstances,  as  that  there  should  not  be  assets  sufficient  to  defray 
the  expenses  of  his  funerall] — In  Davis  v.  The  Duke  of  Marlborough  (1  Swan.  79), 
it  was  laid  down  by  Lord  Eldou,  that  a  pension  for  past  services  might  be  alienated. 
Where  there  is  no  cure  of  souls,  the  profits  of  a  Canonry  may  be  assigned.  Green- 
fell  V.  The  Dean  and  Canons  of  Windsor  (2  Beav.  544).  In  the  same  way  it  has  been 
held,  that  half-pay  is  not  assignable,  future  services  being  contemplated.  McCarthy 
V.  Goold  (1  B.  and  B.  387).  Gibson  v.  The  East  India  Company  (5  Bing.  N.C.  262). 
Stone  V.  Lidderdale  (2  Anst.  533).  But  in  none  of  these  cases  has  it  ever  been  held 
that  a  pension  [442]  given  in  remuneration  of  past  services,  and  not  for  the  pur- 
pose of  keeping  the  party  in  a  situation  for  future  services,  was  not  capable  of 
being  assigned. 

Mr.  Chilton,  Q.C.,  and  Mr.  Jenkins,  for  the  Respondent. — First.  Upon  the  true 
construction  of  the  6th  Geo.  IV.,  c.  85,  no  interest  in  the  fund  thereby  expressly 
directed  to  be  paid  to  the  "  legal  personal  representatives  "  of  a  deceased  Judge, 
vested  in  Sir  John  Norton,  so  as  to  enable  him  to  assign  or  transfer  the  fund ;  on  the 
contrary,  the  fund  in  question,  being  intended  by  the  Legislature  as  a  gift  or 
gratuity,  to  arise  and  be  payable  only  upon  the  decease  of  the  Judge  while  in  office, 
in  order  that  the  acceptance  of  office  should  not  occasion  loss  to  his  personal  repre- 
sentatives. We  do  not  dispute  that,  where  the  term  legal  personal  representative 
occurs  in  the  Act  of  Parliament,  it  means  executor  or  administrator,  for  the  same 
hand  is  to  receive  it  that  is  to  receive  the  other  part  of  his  personal  estate;  but  it  is 
also  clear,  from  the  preamble,  that  the  meaning  of  the  Legislature  was,  that  the  next 
of  kin  of  any  Judge  dying  in  office,  are  the  persons  who  would  be  entitled,  according 
to  the  Statute  of  Distributions.  Cotton  v.  Cotton  (2  Beav.  67).  Robinson  v.  Smith 
(6  Sim.  47).  Styih  v.  Monro  {ib.  59).  Baines  v.  Ottey  (1  Myl.  and  K.  465).  And  we 
submit  that,  from  the  preamble  of  the  Act,  it  is  to  be  inferred  that  the  Legislature 
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intended  to  make  some  provision  for  the  family  of  the  Judge  dying  in  office,  to 
enable  them  to  return  home.  If  the  Legislature  had  intended  to  give  this  benefit  to 
the  party  [443]  himself,  irrespective  of  his  family,  why  should  not  the  Act  have  made 
the  half  year's  salary  payable  in  advance?  But  no ;  the  party  himself  can  never,  by 
any  possibility,  become  possessed  of  this  sum.  It  is  nothing  but  a  bare  possibility, 
and  not  coupled  with  any  interest,  and  is,  therefore,  not  assignable  at  law.  Jones  v. 
Row  (3  Term.  Rep.  88 ;  and  see  note  to  Furefoy  v.  Rogers,  2  Saund.  Rep.  388  n.  Ed. 
1845.    See  also  Frosser  v.  Edmonds,  1  Y.  and  Col.  481). 

Secondly.  It  is  against  public  policy  to  allow  this  sum  to  be  assigned.  Tlie  dis- 
tinction attempted  to  be  made  between  a  pension  for  past  services,  without  reference 
to  future  employment,  and  that  with  reference  to  future  employment  is  untenable. 
The  assignment  is,  therefore,  void,  as  against  public  policy.  Liddenkde  v.  The  Duke 
of  Montrose  (4  Term  Rep.  248).    Davis  v.  The  Duke  of  Marlborough, 

Mr.  Kindersley,  in  reply. — ^The  principle  upon  which  Courts  have  held  pensions 
and  salaries  of  public  officers  inalienable,  is,  either  that  they  are  given  to  keep  up 
the  dignity  of  the  office,  or  to  ensure  a  due  discharge  of  its  duties.  And  it  has  been 
held  in  either  case,  that  it  is  against  public  policy  to  assign  such  a  salary.  But  the 
question  here  is,  what  is  this  half  year's  salary.  It  is  obvious  that  it  is  given  to 
prevent  loss  to  the  personal  estate  of  the  party,  by  his  going  out  of  this  country  to  take 
office  in  India.  Then,  if  it  is  to  l>e  considered  as  personal  estate  and  subject  to  debts, 
why  may  not  the  party  himself  pay  a  particular  creditor  in  preference  to  the  others  t 

[444]  The  Right  Hon.  Dr.  Lushington  (Feb.  10,  1846).— The  question  in  this 
case  arises  between  Messrs  Arbuthnot  and  Co.,  who  are  merchants  and  bankers 
carying  on  business  at  Madras,  and  Mr.  John  Bruce  Norton,  who  is  the  son  and 
executor  of  the  late  Sir  John  David  Norton,  who  was  one  of  the  Puisne  Judges  of 
the  Supreme  Court  of  Madras ;  and  it  relates  to  a  sum  of  ;£2500,  which  is  payable 
by  virtue  of  the  Statute  6th  of  Geo.  IV.,  cap.  85,  and  which  is  granted  in  the  follow- 
ing manner  (so  far  as  relates  to  this  question) :  "  that  when  and  so  often  as  it  shall 
thereafter  happen,  that  any  Puisne  Judge  of  the  Supreme  Court  of  Judicature  at 
Madras,  shall  depart  this  life,  while  in  possession  of  the  said  office,  and  after  the 
expiration  of  six  calendar  months  from  the  time  of  his  arrival  in  India,  for  the  pur- 
pose of  taking  upon  him  the  office  of  Puisne  Judge,  then,  and  in  all  and  every  of  such 
cases,  the  Court  of  Directors  shall,  and  they  are  thereby  required  to  pay  or  direct, 
and  cause  to  be  paid  out  of  the  territorial  revenues,  from  which  the  salary  of  such 
Puisne  Judge,  so  dying,  should  be  payable,  to  the  legal  personal  representatives  of 
such  Puisne  Judge,  so  dying,  as  aforesaid,  over  and  above  what  may  have  been  due 
to  such  Puisne  Judge  at  the  time  of  his  death,  a  sum  equal  to  the  amount  of  six 
calendar  months'  salary  of  the  office  of  Puisne  Judge." 

The  sum  on  the  present  occasion,  that  is  equal  to  the  amount  of  six  months' 
salary,  is  £2600,  and  the  claim  of  the  Appellants  is  limited  to  that  sum;  and  the 
question  is,  whether,  under  the  circumstances,  they  are  entitled  to  it,  within  the 
provisions  of  this  Act? 

Now  it  appears  that  some  time  anterior  to  the  death  of  the  late  Sir  John  Norton, 
he,  for  a  good  and  valuable  consideration,  purported  to  make  an  equitable  [446] 
assignment  of  all  his  right  and  interest  in  this  £2500,  to  Messrs.  Arbuthnot,  in  con- 
sideration of  monies  received  from  them ;  and  the  first  question  is,  whether  Sir  John 
Norton  had  the  power  of  making  such  an  assignment,  or  whether,  by  virtue  of  .this 
Act  of  Parliament  [6  Geo.  IV.,  c.  85],  this  fund  was  destined  to  go  to  some  other 
persons,  or  in  some  other  direction. 

With  regard  to  this  sum  of  £2500,  their  Lordships  are  all  of  opinion,  that  the 
intention  of  the  legislature  was  to  provide  against  a  contingency,  which  had  arisen 
in  two  or  three  antecedent  instances,  and  which  contingency,  in  cases  to  come,  is 
specifically  provided  for  by  this  Act  of  Parliament,  viz.  that  a  person  taking  upon 
himself  the  office  of  a  Judge  in  India,  and  dying  in  the  possession  of  the  office, 
having  been  put  to  great  expenses  at  the  time  of  making  his  outfit  from  this  country 
to  India,  might  have  some  certain  means  whereby  his  estate  would  be  enabled  to  be 
reimbursed  that  loss,  in  case  of  his  death  whilst  in  office. 

Their  Lordships  think,  that  any  construction  of  this  Statute,  which  would 
appropriate  this  fund  in  any  other  way,  would  be  against  the  whole  intention  of  the 
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legislature.  Without  saying  what  might  be  the  meaning  of  the  words  which  I  have 
read,  especially  the  words  "  legal  personal  representative,"  in  any  other  case,  and 
without  reference  to  any  other  context  or  construction,  the  only  question  here  is, 
what  is  the  meaning  of  those  words  in  this  Act  of  Parliament :  and  we  are  all  of 
opinion  that  they  mean  the  executor  or  administrator  of  the  Judge  deceased,  and 
that  the  money  is  to  be  taken  as  part  of  his  general  assets,  and  to  be  administered  as 
such. 

That  being  so,  the  second  question  is,  whether  it  [446]  ^^b  in  the  power  of  Sir 
John  Norton  to  assign  this  sum  of  money. 

No  question  has  been  raised  at  all,  that  if  it  was  in  his  power,  the  letter,  which 
forms  part  of  these  proceedings,  is  sufiScient  to  constitute  an  equitable  assignment. 

Now  we  consider  the  £2500  to  have  been  part  of  his  estate,  precisely  in  the  same 
light,  and  precisely  of  the  same  description,  as  if  it  had  been  a  policy  of  assurance 
upon  his  life;  that  is  to  say,  a  certain  sum  of  money  to  which  he  would  be  entitled 
upon  the  contingency  of  a  certain  event ;  over  which  he  had  complete  power  of  dis- 
position by  assignment  in  his  lifetime,  or  by  testamentary  disposition,  if  he  thought 
fit  to  exercise  the  power  in  that  way. 

With  regard  to  the  last  question,  which  is  a  question  certainly  which  their  Lord- 
ships have  thought  deserving  of  greater  attention  and  consideration  than  either  of 
the  preceding  points  that  were  discussed  at  the  bar;  viz.  whether  this  assignment 
is  against  public  policy  or  not, — we  have  come  to  the  conclusion  that  it  is  not 
against  public  policy. 

In  giving  this  opinion,  we  do  not  in  the  slightest  degree  controvert  any  of  the 
doctrines,  whereupon  the  decisions  have  been  founded,  against  the  assignment  of 
salaries  by  persons  filling  public  offices:  on  the  contrary,  we  acknowledge  the 
soundness  of  the  principles  which  govern  those  cases,  but  we  think  that  this  case 
does  not  fall  within  any  of  these  principles ;  and  we  think  so  because  this  is  not  a 
sum  of  money  which  at  any  time  during  the  life  time  of  Sir  John  Norton,  could  fK>s- 
sibly  have  been  appropriated  to  his  use,  or  for  his  benefit,  for  the  purpose  of  sustain- 
ing with  [447]  decorum  and  propriety  the  high  rank  in  life,  in  which  he  was  placed 
in  India.  We  do  not  see  any  of  the  evils,  which  are  generally  supposed  would  result 
from  the  assignment  of  this  sum,  inasmuch  as  during  his  lifetime  his  personal 
means  would  in  no  respect  whatever  have  been  diminished,  but  remain  exactly  in 
the  same  state  as  they  were.  It  is  for  these  reasons,  that  their  Lordships  are  of 
opinion,  that  the  Judgment  of  the  Court  below  was  erroneous,  and  that  we  are  under 
the  necessity  of  reversing  that  Judgment;  but  being  all  of  opinion,  that  this  was  a 
case  which  it  was  necessary  for  an  executor  to  have  the  judgment  of  a  Court  upon, 
we  think  under  the  special  circimistances,  that  the  costs  on  both  sides,  both  here  and 
in  India,  should  be  paid  out  of  the  fund. 

[Mews'  Dig.  tit.  COLONY,  I.  Gbnbbal  Pbinciplbs,  4.  Judge*  and  Courts;  tit.  CON- 
TRACT, C.  5.  Illbgal  Conteacts,  c.  Contrary  to  Statute  ii. ;  tit.  PUBLIC 
OFFICER,  A.  Judicial  Capacity,  1.  Jvdget,  c.  Sala/ry.  S.C.  10  Jur.  145;  5 
Moo.  P.C.  219.  On  point  (i.)  as  to  alienation  of  official  salaries,  cf.  the  pro- 
visions of  8.  53  of  the  Bankruptcy  Act,  1883  (46  and  47  Vict.,  c.  52);  ex  parte 
ffuggint,  1882,  21  Ch.D.  91 ;  and  ex  parte  Saunders  (1895)  2  Q.B.  424;  and 
see  also  Liverpool  Corporation  v.  Wright,  1859,  Johns.  359 ;  and  notes  to 
RyaU  V.  Rotdeg,  1747-50  (1  Ves.  Senr.  348),  in  1  Wh.  and  T.  L.C.  7th  ed.,  at  p. 
141 ;  (ii.)  as  to  allowance  of  costs  out  of  fund,  see  Luximon  Row  v.  Bajee  Row, 
1831,  2  Enapp,  at  p.  65;  and  cf.  Croker  v.  Hertford  (Marquii  of),  1844,  4 
Moo.  P.C.  at  p.  368;  Bremer  v.  Freeman,  1857,  10  Moo.  P.C.  at  p.  374 ;  Dimes 
V.  Dimes,  1856,  10  Moo.  P.C.  at  p.  440;  Scouler  v.  Plowright,  1856,  10  Moo. 
P.C.  at  p.  458;  and  Boughton  v.  Knight,  1873,  3  P.  and  D.  77-80.  For  powers 
of  Judicial  Committee  as  to  costs,  see  0.  in  C.  of  13th  June,  1853,  s.  1  (Stat 
R.  and  0.  Rev.  IV.,  306).] 
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ni  HOOBE  IND.  AFP.,  M8         COWIE  V.  REMFRY  [1846] 

[448]  JOHN  COWIE  and  Others —Appellants ;  WILLIAM  REMFRY  and  Others,— 

Respondents*  [Feb.  10,  11,  1846]. 

On  Appeal  from  the  Supreme  Coxurt  of  Judicature  at  Calcutta. 

C.  and  Co.  and  H.  and  Co.  were  merchants  at  Calcutta.  H.  and  Co.  sold  to  C. 
and  Co.  a  large  quantity  of  indigo,  through  the  medium  of  a  broker,  who 
drew  up  a  sold  note  addressed  to  H.  and  Co.,  and  submitted  it  to  H.  for 
his  approval,  when  H.  having  objected  to  a  particular  word  remaining,  the 
broker  took  the  sold  note  to  C,  and  informed  him  of  H.'s  objection.  C. 
struck  his  pen  through  the  word  objected  to  by  H.,  placing  his  initials  over 
that  erasure,  and  returned  it  to  the  broker,  who  thereupon  delivered  it,  so 
altered,  to  H.  and  Co.  The  broker  delivered  to  C.  and  Co.,  on  the  following 
day,  a  bought  note,  which  differed  in  certain  material  terms  from  the  sold 
note.  In  an  action  brought  by  H.  and  Co.  against  C.  and  Co.  for  non-per- 
formauce  of  the  contract  contained  in  the  sold  note,  the  Supreme  Court  at 
Calcutta  was  of  opinion,  that  the  sold  note  alone  formed  the  contract,  and 
found  for  the  Plaintiffs.  Upon  appeal,  held  by  the  Judicial  Committee, 
reversing  such  finding,  that  the  transaction  was  one  of  bought  and  sold 
notes,  and  that  the  circumstances  attending  C.'s  alteration  of  the  sold  note 
and  affixing  his  initials,  were  not  sufficient  to  make  that  note,  alone,  a 
binding  contract ;  and  that  there  being  a  material  variation  in  the  terms 
of  the  bought  note  with  the  sold  note,  they  together  did  not  constitute  a 
binding  contract. 

This  was  an  action  brought  in  the  Supreme  Court  at  Calcutta,  to  recover 
damages  for  the  non-perform-[449]-ance  of  a  contract  by  which  the  Appellants  (the 
Defendants)  engaged  to  purchase  of  the  Respondents  (the  Plaintiffs)  a  certain 
quantity  of  indigo. 

The  Appellants  and  Respondents  both  constituted  mercantile  houses  at  Calcutta. 

The  contract  was  made  through  the  instrumentality  of  a  broker  of  the  name  of 
Holmes,  who  then  carried  on  business  in  partnership  at  Calcutta. 

The  breach  of  the  contract  consisted  in  the  Appellants'  refusal  to  receive  and 
pay  for  147  chests  of  indigo,  being  part  of  a  much  larger  parcel  delivered  to  the 
Appellants  by  the  Respondents,  and  which  the  Appellants  afterwards  returned,  and 
refused  to  receive  or  pay  for,  upon  the  ground  that  by  the  specific  terms  of  the 
contract,  they  were  authorised  to  reject  these  147  chests,  on  account  of  the  inferior 
quality  of  the  indigo  contained  in  them.  The  entire  parcel  consisted  of  1166 
chests. 

The  declaration  stated,  that  the  Defendants  and  one  William  Ainslie,  who  was 
then  without  the  jurisdiction  of  the  Supreme  Court,  bargained  for  and  bought  of 
the  Plaintiffs  and  Robert  John  Bring  in  his  lifetime,  and  the  Plaintiffs  and  Dring 
sold  to  the  Defendants  and'  Ainslie,  a  large  quantity  of  indigo,  being  the  whole 
produce  of  the  season's  indigo  of  two  factories  and  six-sixteenths  of  the  produce  of 
the  season's  indigo  of  another  factory,  at  the  rate  or  price  of  205  Company's  rupees 
per  factory  maund  for  each  and  every  maund  thereof,  free  of  brokerage,  with  the 
usual  allowance  on  rejections,  viz.  on  broken,  dusts,  washings,  and  on  stuff  inferior 
to  the  run  of  the  parcels  \  delivery  to  be  taken  as  the  indigo  should  arrive,  and  to 
be  paid  for  by  the  Defendants  and  [460]  Ainslie  to  the  Plaintiffs  and  Dring  on 
delivery  thereof ;  and  that  the  Plaintiffs  and  Dring  should  have  the  option  of  giving 
the  rejections  at  the  price  they  might  be  valued  at  by  one  Mr.  A.  Lacroix,  or  to 
withdraw  them;  and  that  in  consideration  that  the  Plaintiffs  and  Dring  would 
deliver  the  said  indigo,  Defendants  and  Ainslie  promised  the  Plaintiffs  and  Dring, 
to  take  delivery  of  and  accept  the  said  indigo,  and  pay  them  for  the  same  on 
delivery.    It  then  averred  that  the  produce  of  the  two  factories  and  six-sixteenths 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  President,  (the  Duke 
of  Buccleugh,)  Lord  Brougham,  the  Vice-Cliancellor  Knight  Bruce,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan. 
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of  the  third  factory  amountecl  to  4361  maunds  and  11  chittahs,  and  that  Plaintiffs 
and  Dring  were  ready  and  willing  to  deliver,  and  tendered  and  offered  to  deliver, 
to  the  Defendants  and  Ainslie  the  said  indigo  as  it  arrived,  and  requested  the 
Defendants  and  Ainslie  to  take  delivery  of,  and  accept  and  pay  for,  the  same,  and  that 
Defendants  and  Ainslie  accepted  and  paid  for  part  of  the  said  indigo  ;  and  assigned 
for  breach,  that  they  would  not  accept  or  pay  for  the  residue,  and  alleged  special 
damage. 

To  this  declaration  the  Defendants  pleaded  three  pleas: — First,  that  they  did 
not  promise  as  alleged ;  Secondly,  that  Plaintifis  and  Dring  did  not  tender  and 
offer  to  deliver  the  residue  of  the  indigo  to  the  Defendants  and  Ainslie  as  alleged; 
Thirdly,  that  the  said  residue  consisted  of  broken,  dust,  washings,  and  stuff  inferior 
to  the  run  of  the  parcel^,  and  that  Defendants  and  Ainslie,  in  pursuance  of,  and 
according  to,  the  terms  of  the  contract,  rejected  the  said  residue.  That  the  residue 
so  rejected  was  afterwards  valued  by  the  said  Lacroix  at  the  price  of  154  Company's 
rupees  per  factory  maund ;  that  the  Defendants  and  Ainslie  were  always  ready 
and  willing  to  accept  and  pay  for  [461]  such  residue,  according  to  the  valuation  of 
Lacroix,  of  which  the  Plaintiffs  and  Dring  had  notice;  but  that  the  Plaintiffs  and 
Dring' would  not  deliver  the  residue  at  that  price  or  valuation,  but  withdrew  the 
same. 

The  Plaintiffs  took  issue  on  all  these  pleas,  and  thereupon  issue  was  joined. 

On  the  1st  of  July  1842,  and  before  the  trial  of  these  issues,  a  commission  to 
examine  witnesses  in  London,  on  behalf  of  the  Plaintiffs,  and  of  the  Defendants, 
was  obtained. 

Upon  the  return  of  the  evidence  taken  under  the  commission,  the  cause  came 
on  for  trial,  before  Sir  Lawrence  Peel,  Chief  Justice,  and  Sir  John  Peter  Grant  and 
Sir  Henry  Wilmot  Seton,  Justices  of  the  Supreme  Court,  on  the  22nd  and  23rd  of 
November  1843. 

It  was  proved,  on  behalf  of  the  Plaintiffs,  that  Messrs.  Whyte,  Holmes  and  Co. 
were  brokers  at  Calcutta,  and  that  that  iirm  was  employed  by  both  Plaintiffs  and 
Defendants,  in  negotiating  the  sale  and  purchase  of  the  indigo,  in  the  declaration 
mentioned ;  and  in  order  to  establish  the  contract  declared  upon,  the  Plaintiffs  put 
in  evidence  the  following  letter  written  by  Holmes,  one  of  the  partners  in  the  firm 
of  Whyte,  Holmes  and  Co.,  dated  the  19th  November  1840,  addressed  to  the  Plaintiffs, 
and  purporting  to  be  the  sold  note  of  the  indigo  in  question: — 

"Calcutta,  19th  Nov.  1840. 
"Messrs.  Hamilton  and  Co. 

"  Dear  Sirs, — ^We  have  this  day  sold  for  you  to  Messrs.  Colvin,  Ainslie,  Cowie 
and  Co.,  the  whole  [462]  produce  of  this  season's  indigo  of  the  Big  and  Little  Union, 
in  Eishnagur,  and  6-16th8  of  the  Mulnauth  factory,  on  the  following  terms,  viz.: — 

Quantity  .  .  .  About  4500  Mds 

Price Two  hundred  and  five  Go's  rupees,  per  factory  maund,  free  of 

brokerage,  with  the  usual  allowance  on  rejections,  viz.  on 

broken,  dust,  washings,  and  on  stuff  inferior  to  the  Qgjj^  run 

of  the  parcel. 
Delivery  ...    To  be  taken  as  it  arrives,  and  to  be  paid  for  on  delivery.      You 

are  to  have  the  option  of  giving  the  rejections  at  the  price 

they  are  valued  at  by  Mr.  A.  Lacroix,  or  to  withdraw  them. 
"We  remain,  dear  Sirs,  yours  faithfully, 

"Whyte,  Holmes  and  Co.,  Brokers." 

This  letter  was  proved  to  have  been  delivered  by  Holmes  to  the  Plaintiff, 
Woollaston.  And  it  was  further  proved,  that  at  the  time  the  letter  was  delivered  to 
Woolla8ton,.it  contained  the  word  "usual;"  that  Woollaston  objected  to  the  word 
"  usual  "  remaining  in,  and  required  that  word  to  be  struck  out.  That,  thereupon, 
Holmes  took  the  letter  to  the  Defendant,  Henry  Cowie,  who  struck  out  the  word 
"  usual "  with  his  pen,  and  put  his  initials  over  it,  for  the  purpose  of  vouching  the 
expunction  of  that  word,  and  that  Holmes  afterwards  gave  the  letter  to  Woollaston, 
as  the  sale-note  of  the  contract. 

The  Defendants  objected  to  this  letter  being  received  as  evidence  of  the  contract,  on 
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the  ground,  that  it  was  [463]  not  in  itself  a  contract :  that  it  was  in  its  form  a  sold 
note,  forming  part  only  of  a  contract,  and  that  to  make  it  a  contract,  a  corresponding 
bought  note  ought  to  be  produced.  That  further,  as  a  contract  it  was  imperfect 
and  not  binding,  under  the  Statute  of  Frauds,  for  want  of  the  signature  of  the 
Defendants.  The  Supreme  Court,  however,  received  it  as  evidence,  and  gave  leave 
to  the  Defendants  to  move  for  a  non-suit. 

It  was  proved  by  the  Defendants,  as  part  of  their  case,  that  on  the  20th  of 
November  1840,  Messrs.  Whyte,  Holmes  and  Co.  wrote,  and  sent  to  the  Defendants, 
a  letter  of  corresponding  date  with  the  sold  note,  and  purporting  to  be  the  bought 
note  of  the  indigo  mentioned,  which  was  as  follows: — 

"Calcutta,  19th  Novr.  1840. 

"  Messrs.  Colvin,  Ainslie,  Cowie  and  Co. 

"  Dear  sirs, — We  have  this  day  purchased  on  your  a/c  from  Messrs.  Hamilton 
and  Co.  about  4500  maunds  of  indigo,  being  the  present  season's  produce  of  the 
Big  and  Little  Union  in  Eishnagur,  &  6-16ths  of  the  Mulnauth  concern,  on  the 
following  terms,  viz. 

Price,  Co.'s  Rs.  205  V  F.  Md.  &  1  per  cent  brokge  from  you,  rejecting  broken, 
dust,  washings,  &  any  thing  that  is  inferior  to  the  run  of  the  parcels. 

Delivery,  To  be  taken  as  it  arrives,  &  to  be  paid  for  on  being  delivered. 

"  Mr.  Lacroix  of  our  establishment  is  to  examine  the  indigo,  &  state  any  that  he 
considers  to  be  inferior,  &  also  to  value  it,  &  the  other  rejections,  Messrs.  Hamilton 
&  Co.  reserving  for  themselves  the  option  of  giving  the  rejections  or  not,  as  they  may 
choose. 

"  We  remain,  dear  sirs,  yrs  faitlify, 

"Whyte,  Holmes  &  Co." 

[464]  It  was  further  proved,  that  the  deliveries  of  indigo  under  the  contract 
made  by  Whyte,  Holmes  and  Co.  commenced  on  the  30th  November  1840,  and  ended 
on  the  14th  January  1841,  and  consisted  of  1151  chests,  or  4361  factory  maunds,  and 
11  chittacks,  and  that  the  whole  of  them  were  inspected  and  approved  or  rejected 
by  Lacroix,  the  person  named  in  the  bought  and  sold  notes,  who  attended  all  the 
deliveries,  and  made  his  rejections  mostly  in  the  presence  of  a  Mr.  Savi,  one  of  the 
manufacturers  of  a  large  portion  of  the  indigo,  and  that  Lacroix  valued  all  the 
rejected  chests,  which  were  afterwards  accepted  by  the  Defendants.  That  in  the 
month  of  December  1840,  the  Defendants  shipped  for  London  1012  of  the  chests 
of  indigo  so  bought  by  them  of  the  Plaintiffs,  and  paid  for  as  aforesaid,  and  after- 
wards sold  the  same  by  auction  at  the  indigo  sales  in  London  in  July  1841.  That  in 
March  1841,  the  PlaintiSs  applied  to  Defendants,  through  Messrs.  Whyte,  Holmes 
and  Co.,  to  obtain  the  Defendants'  consent  to  have  the  rejected  chests  of  indigo,  then 
in  the  bonded  warehouse,  sold  by  public  auction,  but  the  Defendants  declined  to 
interfere.  That  in  May  1841,  the  Plaintiffs  obtained  from  the  bonded  warehouse 
at  Calcutta  147  chests  of  indigo,  which  included  the  whole  number  of  chents  rejected 
by  the  Defendants,  and  10  chests  beyond.  That  in  June  1841,  the  Plaintiffs,  by 
Messrs.  Holmes,  Faudon  and  Co.,  their  brokers,  sold  the  whole  of  the  147  chests 
received  by  them  from  the  bonded  warehouse,  by  public  auction  in  Calcutta,  at 
prices  considerably  less  than  the  valuation  of  chests  rejected  by  Lacroix,  for  being 
inferior,  and  which  the  Plaintiffs  delivered  at  such  valuation,  without  observation 
or  objection.  That  between  the  29th  of  November  1841,  and  2nd  of  [466]  February 
1842,  64  chests  of  the  indigo  rejected  by  the  Defendants,  and  part  of  the  132  chests 
which  had  been  deposited  in  the  bonded  warehouse  in  Calcutta  by  the  Defendants, 
and  sold  by  auction  in  Calcutta  by  the  Plaintiffs  in  June  1841,  as  aforesaid,  arrived 
in  London,  and  were  put  up  for  sale  by  auction  in  London  in  April  1842,  and  57 
of  the  said  chests  were  then  sold,  at  prices  averaging  one-third  less  than  the  sale 
price  of  the  1012  chests.  That  the  64  chests  so  sold  in  April  1842,  were  compared 
and  examined  with  the  1012  chests  of  indigo  sold  in  July  1841,  the  rejected  chests 
were  contrasted  with  the  accepted  chests  of  the  corresponding  marks  and  parcels, 
and  the  1012  were  found  to  be  of  very  superior  quality,  and  the  64  chests  were 
found  to  be  very  far  inferior  to  the  general  run  of  the  1012  chests  and  to  the  accepted 
chests  of  the  corresponding  marks,  and  57  of  the  said  chests  were  then  sold,  at  prices 
averaging  one-third  less  than  the  sale  price  of  the  1012  cheats. 

The  evidence  given  respecting  the  custom  of  merchants  at  Calcutta  to  deliver 
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bought  and  sold  notes,  was  conflicting ;  but  the  Court,  upon  the  evidence  in  general, 
found  a  verdict  for  the  Plaintiffs,  for  the  difference  of  amount  between  the  contract 
price  of  the  indigo,  and  that  at  which  the  Plaintiffs  sold  the  132  chests,  through 
Messrs  Holmes,  Faudon  and  Co.  in  June  1841,  and  directed  that  the  amount  should 
be  calculated  by  the  prothonotary.  The  prothonotary  calculated  the  amount  of  the 
'  damages,  and  assessed  them  at  Re.  26,035.  5.  11. 

Upon  the  26th  of  January  1844,  the  Defendants  obtained  from  the  Supreme 
Court,  a  rule  to  show  cause  why  a  judgment  of  nonsuit  should  not  be  entered,  or  why 
a  verdict  should  not  be  entered  for  the  Defen-[456]-dants,  or  why  a  new  trial  should 
not  be  had,  on  the  grounds,  that  the  contract  declared  upon  was  not  duly  signed 
according  to  the  Statute  of  Frauds,  and  that  there  was  no  written  contract,  and  that 
the  verdict  was  against  evidence,  or  the  weight  of  evidence. 

The  Plaintiffs  showed  cause  against  the  rule,  and  the  Court  took  time  to  consider 
their  judgment,  and  on  the  5th  lifarch  1844,  Sir  Lawrence  Peel  delivered  judgment, 
that  the  Defendant's  rule  of  the  26tb  of  January  1844,  should  be  discharged,  with 
costs.  This  judgment  proceeded  on  the  ground  that  the  sold  note,  put  in  by  the 
Plaintiffs,  alone  evidenced  the  contract  between  the  parties ;  and  that  the  Plaintiffs, 
having  proved  the  contract  declared  on,  and  the  delivery  of  tlie  whole  quantity  con- 
tracted for,  it  lay  upon  the  Defendants  to  show,  that  they  had  rightly  exercised  their 
power  of  rejection,  which  the  Court,  upon  the  evidence  in  the  cause,  was  not  satis- 
fied of,  and  was,  therefore,  of  opinion  that  the  Defendants  were  bound  to  pay  the 
contract  price  for  the  indigo  rejected. 

From  this  verdict  and  judgment  of  the  Supreme  Court,  the  present  Appeal  was 
brought. 

The  Solicitor-General  (Sir  F.  KeUy),  Mr.  Hill,  Q.C.,  and  Sir  John  Bayley,  for 
the  Appellants. — This  was  a  contract  by  bought  and  sold  notes,  according  to  the  usual 
mode  of  mercantile  transactions  at  Calcutta ;  and  it  cannot  be  disputed  that,  if  there 
be  any  variation  in  any  material  part,  between  the  bought  and  sold  notes,  the 
contract  is  void  and  gone.  Thornton  v.  Miettx  (1  Moody  and  Malkin,  43).  Thornton 
V.  Kempster  (5  Taunt.  786).  [457]  Pitts  v.  BeckeU  (13  Mee  and  W.  743).  Short  v. 
Spaekman  (2  Barn,  and  Adol.  962).  Hawes  v.  Foster  (1  Moody  and  Rob.  368). 
Smith's  Mercantile  Law,  3  Edit.  p.  455.  There  must  be  mutuality  of  contract.  The 
sold  note  is  a  document  which  expresses  only  a  sale;  it  cannot,  therefore,  even 
though  signed  by  the  intended  buyer  and  seller,  amount  in  law  to  a  contract  of  sale 
and  purchase,  so  as  to  satisfy  the  Statute  of  Frauds  (29  Car.  II.,  cap.  3,  sec.  17),  the 
contract  required  by  that  Act  being  a  mutual  agreement,  binding  on,  and  enforce- 
able against,  both  parties,  which  a  sold  note  is  not.  In  this  case,  the  sold  note 
differs  in  many  particulars  from  the  bought  note.  But  assuming  the  contract  to  be 
contained  in  the  sold  note  alone,  the  note  proved  by  the  Plaintiffs  was  altered  in 
a  material  particular,  after  it  had  been  signed  by  the  brokers,  and  was  not,  subso 
quent  to  such  alteration,  signed  by  the  Respondents  or  any  agent  lawfully  authorised 
on  their  behalf.  The  insertion  of  the  initials  H.  C.  above  tiie  erasure  of  the  word 
"  usual "  in  the  note  was  not  intended  to  operate,  and  could  not  operate,  further  than 
as  an  authentication  of  the  erasure :  it  did  not  in  law  amount  to  a  signature  efficient 
to  bind  the  Appellants  to  the  performance  of  the  contract,  so  as  to  satisfy  the 
Statute  of  Frauds.  Eattwood  v.  Kenyan  (1 1  Add.  and  Ell.  438).  Allen  v.  Bennett 
(3  Taunt.  109).  Stoket  v.  Moore  (1  Cox,  219).  The  Court  below  thought  that  this 
case  fell  within  the  principle  of  Rowe  v.  Osborne  (1  Stark.  Nisi  Friue  Cases,  140), 
but  we  submit  that  the  present  is  wholly  different  from  that  case.  In  that  case  there 
were  none  of  the  incidents  of  a  bought  note,  in  the  mercantile  acceptance  of  the  term ; 
the  contract  was  [468]  not  effected  through  the  medium  of  bought  and  sold  notes,  nor 
was  it  signed  by  the  broker,  but  by  the  party  himself ;  and  I>ord  EUenborough  was  of 
opinion  that  that  was  the  real  contract,  and  not  the  note  of  such  contract,  which 
was  sent  by  the  broker  to  the  Defendant,  and  which  varied  from  the  contract 
itself. — [Lord  Brougham:  In  Hawes  v.  Foster  (1  Moody  and  Bob.  368),  the  jury 
were  desired  to  say,  whether  it  was  a  bought  and  sold  note;  so  here  we  are  a  jury 
as  much  as  the  Judges  in  the  Supreme  Court  were.] — ^It  cannot  be  contended  that, 
at  the  time  the  broker  went  to  Cowie,  and  he  struck  out  the  word  "  usual,"  the  trans- 
action was  complete ;  and  that  the  necessity  of  a  bought  note  was  dispensed  with, 
by  Cowie  agreeing  to  the  alteration.  Suppose  a  draft  release  brought  to  one  of 
the  parties  to  have  an  alteration  agreed  to,  his  signing  that  alteration  is  not  the 
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formation  of  a  contract.  The  mere  circumstance  of  the  name  of  a  party  being 
written  by  himself  in  the  body  of  a  memorandum  of  agreement  for  a  lease,  will  not 
constitute  a  signature  within  the  meaning  of  the  Statute  of  Frauds.  Stokeg  t. 
Moore.  This  must  be  considered  as  a  transaction  effected  by  a  broker  between  other 
parties,  by  means  of  bought  and  sold  notes ;  and  the  effect  of  the  bought  note  vary- 
ing materially  from  the  sold  note,  is  to  render  the  contract  void.  Nothing  has  been 
done  to  waive  the  effect  of  such  variation. 

Sir  Thomas  Wilde,  and  Mr.  Charles  BuUer,  for  the  Respondents. — The  quest'  n 
is,  whether  this  sold  note,  containing  all  the  terms  of  the  contract  of  the  >)arti.e8, 
is  within  the  meaning  of  the  Statute  of  frauds.  The  bought  note  [469]  was  not 
necessary — ^the  transaction  was  complete  without  it. — [Lord  Brougham :  The  question 
is,  whether  this  is  a  transaction  of  bought  and  sold  notes.  If  it  is  so,  the  law  is  clear. 
Rowe  V.  Osborne  [1  Stark.  N.P.  140]  was  not  a  case  of  bought  nnd  sold  notes.] — 
This  note  was  signed  by  the  party  sought  to  be  bound.  There  is  no  doubt 
whatever  that  Whyte,  Holmes  and  Co.  had  authority  to  enter  into  the  contract. 
Holmes  tendered  the  note  which  contained  the  contract  to  Woollaston  for  his  approba- 
tion, but  upon  his  dissenting  to  the  word  "  usual "  remaining,  he  took  it  to  Cowie ; 
and  the  effect  of  his  conversation  with  him  was,  that  he  agreed  to  it,  with  the  word 
"  usual "  struck  out  of  it.  Cowie  drew  his  pen  through  the  word,  put  his  initials 
over  it,  and  handed  it  back  to  Holmes  to  be  delivered  to  the  seller.  We  have,  there- 
fore, a  paper  containing  the  terms  of  the  contract,  signed  by  the  party  authorised 
by  the  buyer,  and  delivered  to  the  seller,  with  the  approbation  of  the  buyer.  This 
was  the  signature  of  the  purchaser  for  all  legal  purposes  (before  the  delivery  of 
the  bought  note);  if  it  was  not  so,  at  the  delivery,  it  never  could  be  afterwards 
made  a  contract  within  the  Statute  of  Frauds.  The  bought  note  was  not  the  means 
of  completing  the  transaction;  it  was  not  the  means  by  which  the  fact  of  buying 
was  known  to  the  buyer :  it  was  not  delivered  at  the  time.  All  the  evidence  goes 
to  prove  the  contract  complete  without  the  bought  note,  and  it  not  being  the  general 
custom  at  Calcutta,  to  complete  mercantile  transaction  by  bought  and  sold  notes, 
there  was  no  occasion  for  the  bought  note  here,  and  the  contract  was  a  binding  con- 
tract without  it. 

The  Solicitor-General  [Sir  F.  Kelly],  in  reply. — This  is  undoubtedly  a  case  of 
bought  and  sold  notes ;  [460]  the  broker  himself  states  that  he  had  delivered  both 
a  bought  and  a  sold  note.  The  contract,  in  such  cases,  is  not  binding  upon  either 
party  until  both  are  delivered.  Thornton  v.  Kempster  (6  Taunt.  786.  1  Marsh. 
355). — [The  Right  Hon.  Dr.  Lushington  referred  to  Humphries  v.  Carvalha  (16  East. 
45)]. — That  case  is  in  our  favour ;  it  goes  to  show  that  the  notes  must  correspond 
at  the  time  that  the  contract  is  complete. — [The  Right  Hen.  Dr.  Lushington :  There 
was  parol  evidence,  that  the  seller  acquiesced  in  the  sale.] — ^There  was  no  variation 
of  the  contract  on  the  bought  and  sold  notes.  That  case  only  shows  that  the  authority 
might  be  disputed;  the  question  was,  whether  the  seller  might  reject  it  on  other 
grounds  than  discrepancy. 

The  Right  Hon.  Dr.  Lushington  (August  19,  1846). — The  Appellants  and  the 
Respondents  were  two  mercantile  firms  at  Calcutta.  The  Appellants  were  the 
purchasers  of  a  large  quantity  of  indigo  from  the  Respondents,  who  brought  an 
action  against  them,  for  damages  for  non-performance  of  a  contract,  dated  the  19th 
of  November  1840. 

The  Supreme  Court  was  of  opinion  that  the  contract  was  solely  constituted  by 
a  note,  signed  by  Messrs.  Whyte,  Holmes  and  Co.,  the  brokers  employed  by  both 
parties,  that  note  being  dated  the  19th  of  November  1840. 

The  Court  being  of  opinion,  that  there  had  been  a  breach  of  this  contract,  gave 
damages,  assessed  in  pursuance  of  the  contract,  to  the  Respondents,  the  Plaintiffs. 
The  Appellants,  tlie  Defendants,  contended  that  this  sold  note  did  not  alone  con- 
stitute the  contract,  but  that  the  contract  consisted  of  the  sold  note,  [461]  and  also 
of  the  bought  note,  bearing  the  same  date,  and  signed  by  the  brokers. 

The  Defendants  also  insisted,  at  the  trial,  that  the  Plaintiffs  were  bound  to  give 
in  evidence  the  bought  note  as  well  as  the  sold  note.  The  Court,  however,  was  of 
a  contrary  opinion,  and  the  Defendants  produced  the  bought  note  as  part  of  their 
evidence. 
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A  queBtion  arose,  as  to  whether  it  was  customary,  in  Calcutta,  to  deliver  bought 
and  sold  notes,  and  the  Court  declared,  in  its  Judgment,  that  the  evidence  in  favour 
of  the  custom  preponderated. 

The  questions  for  us  to  decide,  are,  what  document,  or  documents,  constitutes  the 
contract  between  the  parties;  next,  what  is  the  construction  of  the  contract;  and, 
lastly,  whether  the  contract  was  void,  or  has  been  broken. 

The  facts  of  the  transaction  must  be  taken  from  the  evidence  of  Mr.  Holmes  (a 
partner  in  the  brokers'  firm),  who  was  living  in  London,  and  examined  under  a 
commission.  He  states,  that  his  firm  acted  as  brokers;  that  he  communicated,  as 
to  the  purchase,  with  Mr.  Henry  Cowie,  one  of  the  firm  of  the  Defendants ;  that  he 
wrote  the  sold  note  addressed  to  the  Respondents ;  that  Mr.  WooUaston,  one  of  the 
Respondents,  objected  to  the  word  "  usual," — the  word  "  usual "  occurring  in  this 
manner :  "  Two  hundred  and  five  Company's  rupees  per  factory  maund,  free  of 
brokerage,  with  the  usual  allowance  on  rejections,  viz.,  on  broken,  dust,  washings, 
and  on  stuff  inferior  to  the  usual  run  of  the  parcel : "  the  objection  taken  was  to  the 
word  "  usual."  He  says,  that  he  stated  this  objection  to  Mr.  Cowie,  who,  he  thinks, 
read  the  letter,  struck  through  the  word  "  usual,"  and  put  his  initials,  "  H.  C."  over. 
Mr.  Holmes  adds,  that  he  delivered  this  note,  so  [462]  altered,  to  Mr.  WooUaston,  to 
bind  the  sale,  as  a  contract  between  the  parties. 

Mr.  Holmes,  on  his  cross  examination,  states,  that  there  was  a  bought  not«  as  well 
as  a  sold  note.  He  says  he  delivered  the  bought  note  to  the  Defendants,  for  the 
purpose  of  their  advising  their  friends  of  the  purchase;  he  did  not  deliver  it  as  a 
contract,  but,  subsequently  to  the  day  of  the  contract,  for  the  purpose  aforesaid. 
He  says  it  was  not  then  customary,'  at  Calcutta,  to  deliver  a  bought  note  to  the 
purchaser,  or  a  note  to  the  seller. 

Mr.  Ferguson,  however,  a  witness  of  much  greater  experience,  and  whose  opinion 
was  adopted  by  the  Court,  sitting  as  a  jury,  says,  he  considered  it  "  the  invariable 
custom,  at  Calcutta,  to  deliver  bought  and  sold  notes:  it  was  so  in  1840,  and  it  is 
80  now." 

Then,  upon  the  whole  of  this  evidence,  we  must  determine  what  is  the  legal  con- 
clusion, as  to  the  way  in  which  it  was  the  intention  of  the  parties  that  the  contract 
should  be  made,  and  whether  any  and  what  contract  was  made.  According  to  the 
custom  prevailing  amongst  merchants  at  Calcutta  the  contract  should  have  been 
by  bought  and  sold  notes,  and  the  necessary  inference  is,  that  the  parties  intended 
to  contract  according  to  this  custom :  but  this  is  not  all ;  there  is  delivered  to  both 
parties  a  bought  and  sold  not«,  according  to  such  custom.  The  actual  dealing 
corresponds  with  the  usual  practice.  Wliat  is  to  be  set  off  against  this?  nothing  but 
the  statement  of  Mr.  Holmes,  evidently  a  young  and  inexperienced  person,  who 
deposes  that  he  did  not  believe  such  a  custom  to  exist,  though,  at  the  very  moment  he 
was,  de  facto,  following  it.  All  the  acts  of  the  two  parties  show  they  were  acting 
in  observance  of  the  custom.  Mr.  Woollas-[463]-ton  requires  the  sold  note  to  be 
corrected,  according  to  his  sense  of  what  the  contract  should  be.  Mr.  Cowie,  one  of 
the  Defendants,  requires  a  bought  note  to  be  delivered. 

Looking  at  all  these  facts,  we  think  that  if  there  be  no  other  evidence,  or  circum- 
stances to  the  contrary,  we  must  come  to  this  conclusion,  that  the  transaction  is  to  be 
considered  as  a  contract  by  bought  and  sold  notes,  and  to  be  governed  by  the  rules 
applicable  to  such  a  contract.  What  is  there  in  this  case  which  militates  against 
such  a  conclusion!  The  fact  that  after  the  sold  note  had  been  shown  to  Mr. 
WooUaston,  and  he  had  objected  to  the  word  "  usual,"  the  same  note  had  been  shown 
to  Mr.  Cowie,  and  Mr.  Holmes  says,  he  thinks,  read  over  by  him,  and  afterwards, 
as  he  deposes,  the  word  "  usual "  struck  through,  and  the  initials  "  H.  C."  of  Cowie's 
name  added  by  him. 

It  is  contended,  on  the  part  of  the  Respondents,  that  the  conclusion  to  be  drawn 
from  this  circumstance  is,  that  Mr.  Cowie,  by  this  act,  so  sanctioned  the  sold  note, 
that  he  and  his  firm  were  bound  by  all  the  conditions  therein  contained,  that  such 
note  immediately  constituted  the  contract  between  the  parties,  and  if  accepted  by 
the  Respondents,  became  binding  upon  the  Appellants,  entirely  abrogating,  pro  ha« 
vice,  the  customary  mode  of  dealing  by  bought  and  sold  notes,  and  all  the  legal 
results  arising  therefrom.  It  may  be  true,  that  merchants  dealing  inter  se  are  not 
bound  by  any  customary  mode  of  contracting,  and  that  they  may  adopt  another  and 
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a  different  mode  of  contracting,  if  they  think  fit,  but  we  are  of  opinion,  that  the 
presumption  is  strongly  in  favour  of  the  custom,  and  that  any  alleged  deviation 
therefrom  must  be  strictly  proved. 

Now,  what  was  the  course  of  this  transaction?.  Mr.  [464]  Cowie,  as  the  acting 
partner  of  his  firm,  communicates  with  Mr.  Holmes,  the  broker,  and  they  come  to 
some  understanding  as  to  the  terms  on  which  the  indigo  is  to  be  purchased.  The 
custom  of  dealing  by  bought  and  sold  notes  having  been  proved,  it  must  be  presumed 
that  Mr.  Cowie  intended  so  to  deal,  till  the  contrary  be  proved.  Mr.  HoLoaes,  con- 
ceiving that  he  understood  the  terms  agreed  upon  by  Mr.  Cowie,  embodied  them  in 
the  sold  note,  which  he  sent  to  Mr.  WooUaston  the  seller.  There  is  neither  proof 
nor  presumption  that  Mr.  Cowie  saw  this  note  before  it  was  sent.  Mr.  WooUaston 
returns  the  note  through  Mr.  Holmes,  with  an  objection  to  the  word  "  usual."  Mr. 
Holmes  has  an  interview  with  Mr.  Cowie,  and  tells  him  that  he  cannot  finish  the 
transaction  unless  the  word  "  usual  "  be  struck  out ;  and  so  far  as  it  appears,  it  was 
for  this,  and  this  only  purpose,  that  the  sold  note  was  shown  to  Mr.  Cowie.  Mr.  Hobnes 
thinks  he  read  it ;  assuming  he  did,  he  read  it  for  the  purpose  of  considering  whether 
he  should  comply  with  the  demand  made — whether  he  should  consent  to  one  professed 
and  designated  alteration ;  he  was  not  (whatever  might  be  the  legal  consequences) 
de  facto  required  to  read  it,  with  a  view  to  determine  whether  it  contained  the  terms 
he  intended  to  contract  upon ;  first  of  all,  was  it  intimated  to  him,  that  by  the  act  he 
was  asked  to  do,  he  would  depart  from  the  accustomed  usage,  and  irrevocably  bind 
himself  and  partners  by  that  single  note?  This  signature  of  the  alteration  can  only 
be  taken  to  indicate  his  approval  of,  or  rather  his  assent  to,  that  alteration. 

We  are  of  opinion  that  it  would  be  exceedingly  dangerous  to  the  safety  of  all 
mercantile  transactions,  which  so  mainly  depend  upon  usage,  and  the  observance  of 
it,  if  we  were  to  infer  from  a  circumstance  of  this  [466]  description,  that  the  pur- 
chasers were  bound  by  this  sold  note  alone,  contrary  to  the  custom,  contrary  to  the 
course  of  the  transaction  itself,  thereby  establishing  a  contract  by  an  act  not  in 
itself  purporting  so  to  do,  and  of  the  consequences  of  which  Mr.  Cowie  was  not 
apprized,  and  which  no  mercantile  man  could  be  expected  to  surmise. 

We  are  of  opinion  that  the  contract  was  not,  as  held  in  the  judgment,  evidenced 
by  the  sold  note  alone ;  but  that  it  was  a  contract  by  bought  and  sold  notes,  according 
to  the  custom  in  use,  and  to  be  so  dealt  with.  We  think  that  the  established  usage 
of  dealing  in  the  mercantile  world  should  be  held  in  high  respect ;  the  very  existence 
of  such  usage  shows  that  in  practice  it  has  been  found  useful  and  beneficial;  the 
presumption  is  in  its  favour,  and  no  departure  from  it  is  to  be  inferred  from 
doubtful  circumstances,  and  especially  not  from  circumstances,  which,  in  the  opinion 
of  mercantile  men  generally,  would  not  be  conceived  to  produce  any  such  conse- 
quences. 

The  Court  below  relied  on  the  case  of  Rowe  v.  Oihorne  [1  Stark.  N.P.  140]. 
Though  this  was  only  a  decision  at  Nisi  Prims,  yet  we  acknowledge  its  weight,  as 
being  the  opinion  of  a  most  eminent  Judge  (Lord  EUenborough),  peculiarly  con- 
versant with  mercantile  contracts;  but  we  think  that  case  is  so  materially  dis- 
tinguishable from  the  present,  that  it  is  not  only  not  directly  applicable,  as  was 
admitted  by  the  Court  below,  but  that  the  principle  on  which  Lord  EUenborough 
relied  cannot  be  made  applicable  to  the  circumstances  of  the  present  case.  In  Rowe 
V.  Osborne,  the  note  delivered  to  the  vendor  was  actually  signed  by  the  purchaser ; 
the  not«  of  the  contract  afterwards  sent  to  the  purchaser  differed  from  it.  Lord 
EUenborough  held  that  the  note  signed  [466]  by  the  purchaser  constituted  the  real 
contract.  The  principle  upon  which  Lord  EUenborough  so  ruled  is  not  stated,  but 
we  apprehend  it  must  have  been  this,  that  the  signature  clearly  evidenced  the 
consent  of  the  purchaser  to  buy  on  the  terms  stated  in  the  document;  for  that 
purpose,  and  that  purpose  only,  could  the  document  have  been  submitted  to  him. 
for  his  signature ;  and  being  so  signed  by  him,  the  necessary  and  inevitable  con- 
clusion, in  the  absence  of  fraud,  is,  that  he  knew  and  approved  of  the  terms,  and 
expressed  such  approval  by  his  signature.  The  vendor  having  assented  to  those 
terms,  there  was  a  complete  contract  between  the  two  parties ;  and  the  very  fact  of 
such  a  signature  by  a  party  being  contrary  to  the  custom  of  buying  by  bought  and 
sold  notes  (which  are  signed  by  the  broker),  showed  that  he  relied  upon  himself  upon 
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his  own  act  and  deed,  in  concluding  the  bargain,  and  not  upon  the  broker,  or  on  any 
note  to  be  hereafter  deliTered  to  him. 

The  present  case  we  think  essentially  different.  Here  the  note  received  no 
bignature  from  the  party;  it  was  submitted  to  the  party,  not  for  the  purpose  of 
considering  if  it  contained  his  intentions,  but  solely  and  exclusively  for  the  purpose 
of  asking  Mr.  Cowie's  consent  to  the  removal  of  one  word,  and  to  that  removal  he 
consents,  and  affixes  his  initials  in  approbation  of  that  removal,  and  nothing  else. 
We  cannot  consider  this  as  a  proof  of  knowledge  of  contents,  and  consent  to  be  bound 
by  the  whole  instrument,  abandoning  the  usual  mode  of  contract  by  bought  and  sold 
notes.  We  have  examined  all  the  other  authorities  cited  at  the  Bar,  but  we  do  not 
think  they  apply  with  sufficient  closeness  to  require  any  further  investigation. 

[467]  We  feel  bound,  therefore,  to  differ  from  the  Supreme  Court,  and  the 
Judgment  they  have  pronounced,  on  this  part  of  the  case.  We  think  that  this  must 
be  considered  as  a  transaction  in  the  contemplation  of  the  parties  by  bought  and 
sold  notes,  and  that  the  contract  is  contained  in  both  of  the  notes,  and  not  in  one. 
If  this  be  so,  it  is  admitted  that  there  is  a  material  variation  between  the  two  notes ; 
and  then  the  consequence  follows,  from  all  legal  principles,  that  no  binding  contract 
has  been  effected.  To  such  purport  is  the  decision  of  the  Common  Pleas  in  Thornton 
V.  Kempiter  (5  Taunt.  786).  To  use  the  words  of  Mr.  Baron  Parke  in  another  case, 
the  parties  never  have  contracted  in  writing  ad  idem. 

For  these  reasons  we  are  of  opinion  that  the  Judgment  of  the  Court  below  must 
be  reversed,  and  judgment  be  entered  for  the  Defendants  below,  the  Appellants  here. 

I  must  add,  however,  that  this  is  the  judgment  of  the  majority  of  their  Lordships, 
and  that  the  Chancellor  of  the  Duchy  of  Cornwall  [The  Right  Hon.  T.  Pemberton 
Leigh]  was  inclined  to  have  taken  a  different  view  of  the  case. 

[Mews'  Dig.  tit.  CONTRACT,  A.  2.  Statutb  op  Frauds,  b.  vi.,  E.  Discharge  and 
Breach  of  Contracts,  2.  Alteration;  tit  SALE  OF  GOODS,  B.  Statute  of 
Frauds,  2.  f.  S.C.  10  Jur.  789 ;  5  Moo.  P.C.  232.  See  Sieveteright  ^.  Archibald, 
1851,  17  Q.B.  103;  Parton  v.  GrofU,  1864,  33  L.J.  C.P.  189;  Thompson  v. 
Gardiner,  1876,  1  C.P.D.  777;  Sale  of  Goods  Act,  1893  (56  and  57  Vict.  c.  71), 
s.  4 ;  Indian  Contract  Act  (Act  ix.  of  1872),  ss.  7,  20,  29 ;  Indian  Transfer  of 
Property  Act  (Act  iv.  of  1882),  s.  54.  As  to  expression  of  existence  of  divergence 
or  unanimity  of  opinion  among  members  of  Judicial  Committee,  see  O.  in  C. 
of  4th  Feb.,  1878,  and  authorities  collected  in  Phillimore,  Eccl.  Law,  2nd  Ed. 
p.  975.  See  also  as  to  Judicial  Committee  reversing  findings  of  fact.  Beg.  v. 
Ednljee  Byramjee,  1846,  3  Moo.  Ind.  App.  at  p.  476.] 


[468]  THE  QUEEN,  on  the  Prosecution  of  the  Bombay  Government,  against 
EDUUEE  BYRAMJEE  and  seventeen  Others  *  [April  4  and  8,  1846]. 

On  Petition  from  the  Supreme  Court  of  Jtidicatwre  at  Bombay. 

The  Bombay  Charter  of  the  8th  Dec.  1823,  (granted  in  pursuance  of  the  powers' 
conferred  to  the  Crown  by  4  Geo.  IV.,  c.  71,)  after  providing  "That  in  all 
indictments,  informations,  and  criminal  suits  and  causes  whatsoever,  the 
said  Supreme  Court  of  Judicature  at  Bombay  shall  have  the  full  and  absolute 
power  and  authority  to  allow  or  deny  the  Appeal  of  the  party  pretending  to 
be  aggrieved,"  proceeds  thus: — "  And  we  do  hereby  also  reserve  to  ourself, 
our  heirs,  and  successors,  in  our  or  their  Privy  Council,  full  power  and 
authority,  upon  the  humble  petition  of  any  person  or  persons  aggrieved  by 

•  Present :  Members  of  the  Judicial  Committee, — The  Lord  President,  (the  Duke 
of  Buccleuch),  the  Vice-Chancellor  Wigram,  the  Right  Hon.  Dr.  Lushington,  and  the 
Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — ^Assessors, — Sir  E.  H.  East,  Bart.,  Sir  A.  Johnston,  and  Sir 
E.  Ryan. 
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a  Judgment  or  determination  of  the  Supreme  Court  of  Judicature,  at  Bombay, 
to  refuse  to  admit  his,  her  or  their  Appeal  thereupon,  upon  such  terms  and 
under  such  limitations,  restrictions,  and  regulations,  as  we  or  they  shall  think 
fit,  and  to  reform,  correct,  or  vary,  such  Judgment  or  determination  as  to  us 
or  them  shall  seem  meet." 

Upon  a  Petition,  praying  for  leave  to  Appeal  from  a  conviction  for  felony :  held 
by  the  Judicial  Committee  of  the  Privy  Council,  that  there  was  no  power  re- 
served to  the  Crown  by  the  Charter,  to  allow  Appeals  in  criminal  cases,  such 
Appeal  being  confined  to  civil  cases  only. 

Held  also,  that  the  Charter  having  been  granted  by  the  Crown,  by  force  of  an 
Act  of  Parliament,  must  be  construed  with  reference  to  the  powers  conferred 
by  the  Act,  even  though  the  prerogative  of  the  Crown  were  limited  by  such 
construction :  and  that  the  Supreme  Court  alone  has  full  and  absolute  power, 
to  allow  or  deny  permission  to  appeal  in  criminal  cases. 

Setnhle. — No  Appeal  lies,  in  cases  of  felony,  to  the  Queen  in  Council,  from  any 
of  the  dominions  of  the  Crown  of  Great  Britain,  which  are  governed  by  the 
law  of  England. 

There  were  two  petitions  in  this  matter.  The  first  was  the  petition  of  Eduljee 
Byramjee,  a  tent  maker,  late  of  Bombay,  but  now  a  prisoner  at  Singapore,  under- 
going sentence  of  transportation,  presented  [469]  on  behalf  of  himself  and  eight 
Parsees,  also  undergoing  sentence  of  transportation  at  Singapore,  and  praying  that 
Her  Majesty  would  be  graciously  pleased  to  direct  the  issue  of  a  free  pardon  to  the 
Petitioner  and  the  other  convicted  parties,  or  that  Her  Majesty  would  be  pleased 
to  refer  the  matter  of  the  Petition,  and  the  case  of  the  Petitioner,  with  the  circum- 
stances of  the  trial,  to  the  consideration  of  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council,  to  report  thereon,  or  that  Her  Majesty  would  be  pleased,  by  and  with 
the  advice  of  Her  Privy  Council,  to  make  such  order  for  the  admission  and 
prosecution  of  an  Appeal  from  the  Judgment  of  the  Supreme  Court,  and  that  Her 
Majesty  would  in  like  manner  be  pleased  to  make  an  order  for  the  production  of  true 
and  exact  copies  of  all  evidence,  proceedings,  judgments,  decrees,  and  orders,  had  or 
made  in  the  prosecution  in  the  Supreme  Court,  and  of  the  Judges'  notes  of  the  evi- 
dence taken  before  the  Court,  and  of  the  reasons  given  by  the  Judges  of  the  Court, 
and  also  the  evidence  taken  before  the  Chief  Magistrate  of  Bombay,  by  the  direction 
of  the  Chief  Justice  of  the  Supreme  Court,  and  all  papers  in  the  possession  of  the 
Right  Honourable  the  Earl  of  Ripon  (the  then  President  of  the  Board  of  Control) 
and  the  Secretary  of  State,  relating  to  the  trial  and  the  case  of  the  Petitioner,  and  for 
the  taking  any  necessary  evidence,  and  that  Her  Majesty  would  be  pleased  to  reform, 
correct,  or  vary  such  Judgment,  [470]  and  make  such  further  or  other  order  in 
the  forms,  as  to  Her  Majesty  might  seem  meet. 

The  Petition  set  forth  that  an  indictment  was  preferred  in  the  Supreme  Court 
of  Judicature  at  Bombay,  in  the  second  sessions  of  the  year  1844,  against  the  Peti- 
tioner and  seventeen  other  persons,  Parsees,  for  the  murder  of  a  Parsee,  named 
Muncher-jee  Hormusjee.  That  the  Petitioner  and  sixteen  others  were  charged  as 
accessories  to  the  murder.  That  the  trial  took  place  on  the  17th  July  1844,  and  lasted 
ten  days,  before  Sir  Henry  Roper,  Chief  Justice,  and  Sir  E.  Perry,  Puisne  Judge,  and 
■  a  Jury  olE  Europeans, when  the  Jury  returned  a  verdict  of  guilty  against  ten,including 
the  Petitioner,  and  acquitted  the  remainder  of  the  parties  charged.  That  the  Peti- 
tioners presented  a  Petition  to  the  Judges  of  the  Supreme  Court,  for  leave  to  Appeal 
to  Her  Majesty  in  Council,  against  the  direction  of  the  Chief  Justice,  and  the 
verdict  and  conviction  founded  thereon,  upon  the  grounds  and  under  the  circum- 
stances therein  specially  set  forth.  That  such  Petition  was  not  complied  with  by  the 
Judges,  but  that  the  extreme  penalty  of  the  law  was  carried  into  effect  against  one 
of  the  parties  charged,  and  the  remainder  were  sentenced  to  be  transported  for  life 
to  Singapore. 

The  principal  allegations  contained  in  this  Petition  were  verified  by  affidavit. 

The  second  Petition  was  presented  on  the  part  of  upwards  of  six  thousand 
inhabitants  of  Bombay,  and  after  setting  forth,  in  substance,  the  circumstances 
contaiiled  in  the  first-named  Petition,  prayed  that  Her  Majesty  would  be  pleased  to 
exercise  her  prerogative  of  mercy,  in  favour  of  such  of  the  convicts  as  she  might 
deem  Entitled  to  remission  of  their  sentences,  and  to  grant  them  pardon. 
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[471]  Both  Petitions  were  referred  hy  the  Crown  to  the  Judicial  Committee  of 
Her  Majesty's  Privy  Council,  and  now  came  on  for  hearing. 

Mr.  Hill,  Q.C.,  and  Sir  John  Bayley,  in  support  of  the  first  Petition. — The  juris- 
diction of  Her  Majesty  in  Council,  to  entertain  Appeals  in  criminal  sentences  in 
India,  is  undoubted.  Poonekooty  Moodelicur  v.  Th«  Kinff  (3  Enapp's  P.C.  Cases,  384). 
Aga  Mahomed  Kurboolie  v.  Th«  Queen  (4  Moore's  P.C.  Cases,  239).  Both  these 
cases  were  upon  indictment. — [Sir  E.  Ryan :  These  are  cases  in  which  the  Appeal 
was  allowed  by  the  Court  below,  which  differs  from  the  present  application.]— -The 
charter  of  Justice,  of  Bombay  (a),  gives  a  right  of  Appeal,  in  all  indictments,  infor- 
mations, and  criminal  suits,  and  expressly  reserves  to  the  Crown  the  power  to  refuse 

(a)  The  following  are  the  clauses  relating  to  the  Criminal  Jurisdiction,  and  the 
right  of  Appeal  to  the  Queen  in  Council,  as  contained  in  the  Charter,  or  Letters 
Patent,  of  the  8th  December  1823,  for  establishing  the  Supreme  Court  of  Judicature 
at  Bombay. 

"  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  grant,  order,  ordain, 
and  appoint,  that  the  said  Supreme  Court  of  Judicature,  at  Bombay,  shall  also  be 
a  Court  of  Oyer  and  Terminer,  and  Gaol  delivery,  in  and  for  the  town  and  island 
of  Bombay,  and  the  limits  thereof,  and  the  factories  subordinate  thereto ;  and  shall 
have  and  be  invested  with  the  like  power  and  authority,  as  commissioners,  or  Justices 
of  Oyer  and  Terminer,  and  Gaol  delivery,  have,  or  may  exercise,  in  that  part  of 
Great  Britain  called  England,  to  enquire,  by  the  oaths  of  g^d  and  sufBcient  men, 
of  all  treasons,  murders,  and  other  felonies,  forgeries,  perjuries,  trespasses,  and 
other  crimes  and  misdemeanors  heretofore  had,  made,  done,  or  committed,  or  which 
shall  hereafter  be  had,  done,  or  committed,  within  the  said  town  and  Island  of 
Bombay,  or  the  limits  thereof,  or  the  factories  subordinate  thereto."  [The  Charter 
then  proceeds  to  give  authority  to  the  Court  to  issue  a  precept  to  the  sheriff  to 
summon  juries  and  witnesses,  with  power  to  punish  for  contempt,  etc.]  And  to 
proceed  to  hear,  examine,  try,  and  determine  the  said  indictments  and  offences,  and 
to  give  judgmeiits  thereupon,  and  to  award  execution  thereof.  And  in  all  respects 
to  administer  criminal  justice  in  such  or  the  like  manner  and  form,  or  as  nearly 
as  the  condition  and  circumstances  of  the  place  and  the  persons  will  admit  of,  or  as 
our  Courts  of  Oyer  and  Terminer  and  Gaol  delivery  do  or  may  in  that  part  of  Great 
Britain  called  England,  due  attention  being  had  to  the  religion,  manners,  and 
usages  of  the  native  inhabitants. 

"  And  whereas  cases  may  arise  wherein  it  may  be  proper  to  remit  the  general 
severity  of  the  law,  we  do  hereby  authorize  and  empower  the  said  Court  of  Oyer 
and  Terminer  and  Gaol  delivery  to  reprieve  and  suspend  the  execution  of  any 
capital  sentence  wherein  there  shall  appear,  in  the  judgment  of  the  said  Court,  a 
proper  occasion  for  mercy,  until  our  pleasure  shall  be  known.  And  the  said  Court 
shall,  in  such  case,  transmit  to  us,  under  the  seal  of  the  said  Court,  a  state  of  the  case, 
and  of  the  evidence,  and  of  the  reasons  for  recommending  the  criminal  to  our  mercy, 
or  for  such  reprieve  or  suspension,  as  the  case  may  be :  in  the  meantime,  the  said 
Court  shall  cause  such  offender  to  be  kept  in  strict  custody,  or  deliver  him  or  her 
out  to  sufficient  bail  or  mainprise,  as  the  circumstances  shall  seem  to  require. 

"  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  direct,  establish, 
and  ordain.  That  if  any  person  or  persons  shall  find  him,  her,  or  themselves 
aggrieved,  by  any  Judgment  or  determination  of  the  said  Supreme  Court  of  Judi- 
cature, at  Bombay,  in  any  case  whatsoever,  it  shall  and  may  be  lawful  for  him,  her 
or  than  to  Appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy  Council,  in  such 
manner,  and  under  such  restrictions  and  qualifications  as  are  hereinafter  mentioned, 
that  is  to  say,  in  all  Judgments  or  determinations  made  by  the  said  Supreme  Court 
of  Judicature,  at  Bombay,  in  any  civil  cause,  the  party  or  parties  against  whom,  or 
to  whose  immediate  prejudice,  the  said  Judgment  or  determination  shall  be  or  tend 
may  by  his  or  their  humble  petition,  to  be  preferred  for  that  purpose  to  the  said 
Court,  pray  leave  to  Appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy 
Council,  stating  in  such  petition  the  cause  or  causes  of  Appeal.  And  in  case  such 
leave  to  Appeal  shall  be  prayed  by  the  party  or  parties  who  is  or  are  directed  to  pay 
any  sum  of  money,  or  to  perform  any  duty,  the  said  Court  shall,  and  is  hereby 
empowered  to  award,  that  such  determination  or  Judgment  shall  be  carried  into 
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or  admit  an  Appeal  from  any  Judgment  or  [472]  determination  of  the  Supreme 
Court,  upon  such  restrictions  and  regulations,  as  the  Crown  shall  think  fit  [473]  to 
impose.  The  Statute  7th  and  8th  Vict.,  c.  69,  also  provides  for  the  admission  of 
Appeals  from  any  judg-[474]-ment8,  sentences,  decrees,  or  orders,  of  any  Court  of 
Justice  within  any  British  colony  or  possession  abroad,  although  such  Court  should 
not  be  a  Court  of  Error,  or  a  Court  of  Appeal,  within  such  colony  or  possession.  It 
is  true  that  the  Bombay  Charter  gives  the  Supreme  Court  the  power  to  allow  or  deny 
Appeals,  but  the  Crown  has  expressly  reserved  to  itself  the  power  to  refuse  or 
admit  an  Appeal,  even  though  denied  by  the  Supreme  Court.  It  never  could  be 
meant  that  the  Supreme  Court  should  have  the  power  of  saying,  peremptorily,  that 
its  decisions,  in  criminal  matters,  should  not  be  reversed,  which  it  would  in  effect  do, 
by  refusing  leave  to  Appeal.  Such  Appeal  is  an  incident  to  the  powers  of  this  Court, 
which  stands  in  relation  to  Colonial  Courts,  as  the  Queen's  Bench  does  to  the  inferior 
Courts  in  this  country.  In  Re  Ames  (3  Moore's  P.C.  Cases,  409),  leave  was  granted 
here  to  Appeal  from  a  criminal  proceeding  in  Jersey,  which  being  found  to  be  con- 
trary to  an  express  Ordinance  in  force  in  Jersey,  [475]  such  leave  was  afterwards 
rescinded.  Mr.  Baron  Parke,  in  delivering  judgment,  says,  "We  are  not  disposed 
to  say  that  we  have  not  the  power  so  to  have  done,  as  Her  Majesty  is  the  head  of 
justice,  and  we  are  sitting  here,  not  merely  as  a  judicial  body,  but  as  Privy  Coun- 
cillors, and  the  matter  of  the  former  Petition  was  referred  to  us  generally."  So, 
here  the  matter  is  referred  generally. — [The  Right  Hon.  T.  Pemberton  Leigh :  Is  this 
merely  a  Petition  for  leave  to  Appeal t} — ^The  Attorney-General:  More  than  that  is 

execution,  or  that  sufScient  security  shall  be  givep  for  the  performance  of  the  said 
Judgment  or  determination  as  shall  be  most  expedient  to  real  and  substantial  justice. 

"  Provided  always,  that  where  the  said  Court  shall  think  fit  to  order  the  Judg- 
ment or  determination  to  be  executed,  security  shall  be  taken  from  the  other  party 
or  parties  for  the  due  performance  of  such  Judgment  or  Order,  as  we,  our  heirs  or 
successors,  shall  think  fit  to  make  thereupon.  And  in  all  cases  we  will,  and  require, 
that,  security  shall  also  be  given  to  the  satisfaction  of  the  said  Court,  for  the  pay- 
ment of  all  such  costs  as  the  said  Supreme  Court  of  Judicature,  at  Bombay,  may 
think  likely  to  be  incurred  by  the  said  Appeal,  and  also  for  the  performance  of  such 
Judgment  or  Order  as  we,  our  heirs  or  successors,  shall  think  fit  to  give  or  make 
thereupon ;  and  upon  such  Order  or  Orders  of  the  said  Court  thereupon  made  being 
performed  to  their  satisfaction,  the  said  Court  shall  allow  the  Appeal,  and  the  party 
or  parties,  so  thinking  him,  her  or  themselves  aggrieved,  shall  be  at  liberty  to  prefer 
and  prosecute  his,  her  or  their  Appeal  to  us,  our  heirs  or  successors,  in  our  or  their 
Privy  Council,  in  such  manner  and  form,  and  under  such  rules,  as  are  observed  in 
Appeals  made  to  us  from  our  plantations  or  Colonies,  or  from  our  Islands  of 
Guernsey,  Jersey,  Sark  or  Alderney. 

"  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  direct  and  ordain, 
that  in  all  such  cases  the  said  Supreme  Court  of  Judicature,  at  Bombay,  shall  certify 
and  transmit,  under  the  Seal  of  the  said  Court,  to  us,  our  heirs  or  successors,  in  our 
or  their  Privy  Council,  a  true  and  exact  copy  of  all  evidence,  proceedings,  judgments, 
decrees,  and  orders,  had  or  made  in  such  causes  appealed,  as  far  as  the  same  have 
relation  to  the  matter  of  Appeal. 

"  And  it  is  our  further  will  and  pleasure,  that  in  all  indictments,  informations, 
and  criminal  suits,  and  causes  whatsoever,  the  said  Supreme  Court  of  Judicature,  at 
Bombay,  shall  have  the  full  and  absolute  power  and  authority  to  allow  or  deny  the 
Appeal  of  the  party  pretending  to  be  aggrieved,  and  also  to  award,  order,  and 
regulate  the  terms  upon  which  Appeals  shall  be  allowed  in  such  cases  in  which  the 
said  Court  may  think  fit  to  allow  such  Appeal. 

"  And  we  do  hereby  also  reserve  to  ourself ,  our  heirs  and  successors,  in  our  or 
their  Privy  Council,  full  power  and  authority,  upon  the  humble  petition  of  any 
person  or  persons  aggrieved  by  a  Judgment  or  determination  of  the  Supreme  Court 
of  Judicature,  at  Bombay,  to  refuse  or  admit  his,  her  or  their  Appeal  thereupon, 
upon  such  terms,  and  under  such  limitations,  restrictions,  and  r^ulations,  as  we 
or  they  shall  think  fit,  and  to  reform,  correct,  or  vary  such  Judgment  or  determina- 
tion, as  to  us  or  them  shall  seem  meet."  [See  now  letters  patent  of  28th  Dec.  1865, 
esTAblishing  the  High  Court  of  Bombay,  art.  41  (Stat.  R.  and  O.  Rev.  iv.  p.  119).] 
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prayed  for :  the  exercise  of  the  Rojal  mercy ;  but  your  Lordships  cannot  advise  on 
that  part  of  the  Petition.  It  could  never  have  been  intended  to  refer  to  your  Lord- 
ships, sitting  as  the  Judicial  Committee  of  the  Privy  Council,  an  application  to 
Her  Majesty  to  grant  a  free  pardon. — [The  Right  Hon.  T.  Pemberton  Leigh :  In  the 
Petition  of  the  States  of  Guernsey  (10th  Dec.  1844  [5  Moo.  P.C.  49]),  referred  by  the 
Crown,  to  the  Committee  for  the  affairs  of  Jersey,  the  reference  was  larger  than  was 
intended,  but  vre  reported  only  upon  the  law  of  the  case,  namely,  the  legality  of  the 
acts  done.] — Mr.  Hill :  Enough  appears  on  the  face  of  the  Petition  to  authorize  your 
Lordships  to  report  to  the  Crown  generally. — [The  Right  Hon.  Dr.  Lushington :  Their 
Lordships  are  of  opinion,  that  it  was  not  intended  by  the  reference,  to  refer  to  them 
any  question,  whether  mercy  should  be  extended  by  the  Crown  to  the  Petitioners; 
you  will  therefore  confine  yourselves  to  two  questions :  first,  whether  there  is  any 
power  in  the  Judicial  Committee  to  advise  Her  Majesty  to  permit  an  Appeal ;  and, 
secondly,  if  they  have  such  power,  whether  they  would  exercise  a  proper  discretion 
in  so  advising.] — Mr.  Hill:  This  is  a  Charter  granted  by  the  Crown,  by  virtue  of 
[476]  the  Statute  4  Geo.  IV.,  c.  71 ;  and  if  there  were  no  reservation  in  the  Charter  to 
admit  Appeals,  not  otherwise  provided  for,  the  power  of  the  Crown  to  admit  Appeals 
would  not  have  been  parted  with ;  for  the  Crown  has  no  power  to  denude  itself  of  any 
prerogative  necessary  to  the  administration  of  justice.  It  has  no  more  right  to 
weaken  its  power  to  give  protection  to  the  subject,  than  the  subject  has  to  diminish 
or  qualify  his  allegiance.  The  rights  of  the  sovereign  and  the  rights  of  the  subject 
are  strictly  correlative.  Nothing  appears  in  the  Charter  to  warrant  a  conclusion 
that  an  Appeal  cannot  lie  here  in  a  criminal  proceeding.  The  Crown  can  only 
be  bound  by  express  words.  If  anquestion  is  reserved  by  a  Judge  upon  the  trial  of 
a  prisoner,  for  the  opinion  of  the  fifteen  Judges,  they  advise  the  Crown,  in  their 
discretion,  to  grant  a  free  pardon.  Their  powers  are  limited,  as  in  this  Court,  to 
advise  the  Crown.  Then  why  should  not  this  Court  advise  a  free  pardon!  Enough 
appears  from  the  Petition  to  justify  such  an  exercise  of  the  prerogative. — {l^e 
Right  Hon.  T.  Pemberton  Leigh :  Is  there  any  instance  in  which  we  have  dealt  with 
evidence  settled  by  the  verdict  of  a  jury,  and  considered  whether  it  was  well  founded 
or  not?] — The  Court  sat  as  a  jury  in  Cowtu-jee  v.  Thompson  (ante  [3  Moo.  Ind.  App.], 
p.  422),  and  Cowie  v.  Remfry  (ante  [3  Moo.  Ind.  App.],  p.  448) ;  and  in  Gahan  v. 
Lafitte  (3  Moore's  P.C.  Cases,  382 ;  and  see  Le  Breton  v.  Ennis,  4  Moore's  P.C.  Cases, 
323),  though  the  verdict  was  sustained,  yet  the  damages  were  cut  down ;  this  Court 
thereby  exercising  the  highest  discretion. — [The  Right  Hon.  Dr.  Lushington:  Has 
any  instance  occurred  where  an  Appeal  has  been  granted  by  the  Courts  in  India  in 
the  case  of  a  felony  1] — None.  The  only  criminal  cases  [477]  appealed  from  India 
were  Pooneekooty  Moodeliar  v.  The  King  [3  Knapp,  384j,  and  Aga  Mahomed  Kur- 
boolie  V.  The  Qiteen  [3  Moo.  Ind.  App.  164,  4  Moov  P.C.  239],  which  were  indictments 
for  misdemeanors. 

The  Attorney-General  (Sir  F.  Thesiger),  and  Mr.  Wigram,  Q.C.,  for  the  Crown, 
and  the  East  India  Company. — It  is  contrary  to  the  policy  of  the  Criminal  Law  in 
England,  to  allow  an  Appeal  in  cases  of  felony,  and  nothing  can  be  found  in  the 
Charter  of  Bombay  which  gives  such  power.  No  mention  is  made  of  criminal  suit 
or  information  in  the  reservation  to  the  Crown  to  refuse  or  admit  an  Appeal.  If 
a  party  here  is  improperly  convicted,  the  only  redress  that  can  be  had,  is  by  appli- 
cation to  the  Crown  for  a  pardon.  Even  with  regard  to  a  question  of  law  that  may 
arise  upon  the  trial,  the  prisoner  has  no  right  of  appealing  to  the  fifteen  Judges ;  it 
can  only  be  done  by  the  Judge  who  presides  at  the  trial,  reserving  the  point.  If 
then  there  exists  no  right  of  Appeal  in  Criminal  cases  in  England,  it  must  follow, 
that  none  is  given  by  this  Charter  to  Bombay,  where  the  English  law  prevails.  The 
case  of  Be  Amet  [3  Moo.  P.C.  409]  establishes,  that  no  Appeal  lies  from  a  criminal 
proceeding  in  Jersey.  Pooneekooty  Moodeliar  v.  The  King  [3  Knapp,  384]  was  an 
indictment  for  forgery,  which  was  a  misdemeanor,  by  Statute  in  India ;  and  in  Aga 
Mahomed  Kurboolie  v.  Th^  Queen[Z  Moo.  Ind.  App.  164,  4  Moo.  P.C.  239],  the  Appeal 
here  was  strictly  confined  to  a  question  of  law.  In  each  of  these  cases  the  Supreme 
Court  had  granted,  under  the  Charter,  leave  to  Appeal ;  here  they  refused  it,  and  their 
refusal  is  by  the  terms  of  the  Charter  absolute.  It  would  be  most  mischievous  to 
grant  this  application,  the  object  being  to  Appeal  from  a  conviction  for  felony. 

[478]  The  Right  Hon.  Dr.  Lushington  (June  26, 1847).— In  the  month  of  August, 
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in  the  year  1844,  eighteen  nativea  of  Bombay  were  tried  before  the  Chief  Justice, 
assisted  by  a  Puisne  Judge.  One  of  the  prisoners,  Burjorjee  Jamsetjee,  was  charged 
with  the  wilful  murder  of  a  Parsee,  named  Muncherjee  Hormusjee.  He  was  found 
guilty,  and  executed.  The  seventeen  other  prisoners  were  charged  as  accessories  to 
the  murder,  and  were  convicted  and  transported. 

Two  petitions,  one  signed  by  one  of  the  individuals  convicted,  and  another 
respectably  and  numerously  signed  by  certain  inhabitants  of  Bombay,  were  pre- 
sented to  Her  Majesty.  Those  petitions  set  forth  at  great  length,  the  circumstances 
attendant  upon  the  trial,  and  prayed  for  the  exercise  of  Her  Majesty's  prerogative 
in  favour  of  the  convicts,  or  that  an  Appeal  might  be  allowed.  Her  Majesty  has 
been  pleased  to  refer  the  petitions  abovementioned  to  us,  not  for  the  purpose  of 
advising  as  to  the  exercise  of  her  prerogative  of  mercy,  but  as  containing,  together 
with  the  a£Sdavits  in  support  of  them,  a  full  statement  of  all  the  facts,  and  for  the 
purpose  of  enabling  us  to  advise,  whether  the  persons  convicted  can  be  permitted  to 
Appeal,  under  the  circumstances  set  forth  in  those  affidavits  and  those  petitions, 
from  the  sentence  of  the  Court. 

Those  petitions  did  not  allege  that  any  error  appeared  on  the  face  of  the  record, 
Irut  they  complained  of  the  direction  of  the  Judge,  the  evidence,  and  the  verdict. 

Now  if  this  question  were  to  be  decided  by  the  law  of  England,  it  is  notorious,  that 
no  prisoner  convicted  of  felony  could  claim  a  new  trial  or  a  right  of  Appeal  in  this 
sense.  A  writ  of  error  is  another  question,  [479]  which  it  is  not  necessary  for  us 
to  discuss  in  this  case.  The'  usual  practice,  where  the  Judgment  is  not  postponed, 
is,  if  any  objection  be  taken  at  the  trial,  which  the  Judge  who  tries  the  prisoners 
does  not  admit  to  be  valid,  but  deems  worthy  of  consideration,  to  reserve  it  for  the 
opinion  of  the  fifteen  Judges.  If  the  majority  think  the  objection  ought  to  have 
been  sustained,  the  Judge  who  tried  the  prisoner  reports  to  the  Secretary  of  State, 
and  the  prerogative  of  the  Crown  is  exercised  in  such  a  manner  as  the  advisers  of 
the  Crown  think  meet.  The  prisoner  has  no  legal  right,  in  the  proper  sense  of  tLe 
lerni,  to  demand  a  re-consideration  by  a  Court  of  Law  of  the  verdict,  or  of  any 
legal  objection  raised  at  the  trial.  Then  if  this  be  so  1^  the  law  of  England,  if  the 
trial  had  taken  place  here,  the  question  to  be  considered  is,  whether  the  prisoners, 
being  natives  of  Bombay,  and  British  subjects,  and  the  offence  being  committed  and 
tried  there,  have,  by  the  law  prevailing  at  Bombay,  any  other,  and  what  right. 

It  appears  from  the  Charter  of  Bombay,  which  was  granted  under  the  authority 
of  an  Act  of  Parliament,  that  the  Supreme  Court  was  constituted  a  Court  of  Oyer 
and  Terminer,  and  Gaol  delivery,  to  administer  Criminal  Justice  in  such  or  the 
like  manner,  or  form,  or  as  nearly  as  the  condition  and  circumstances  of  the  place 
and  person  will  admit,  as  our  Courts  of  Oyer  and  Terminer,  and  Gaol  delivery, 
may  or  do  in  England,  due  attention  being  had  to  the  religion,  manners,  and  usages 
of  the  native  inhabitants.  So  far  it  would  seem  that  the  same  law  would  be  appli- 
cable to  convictions  for  felonies,  whether  tried  in  England  or  Bombay,  and  conse- 
quently, the  Petitioners  would  have  no  l^al  right  to  an  Appeal  or  re-hearing. 

In  the  Charter,  however,  will  be  found  several  im-[480]-portant  clauses  touching 
Appeals,  which  require  great  attention,  and  more  especially  that  clause  which  relates 
particularly  to  criminal  cases.  It  is  in  the  words  following :  "  And  it  is  our  further 
will  and  pleasure,  that  in  all  indictmente,  informations  and  criminal  suits  and 
causes  whatsoever,  the  said  Supreme  Court  of  Judicature  at  Bombay  shall  have  full 
and  absolute  power  and  authority,  to  allow  or  deny  the  Appeal  of  a  party  pretending 
to  be  aggrieved,  and  also  to  award,  order  and  regulate  the  terms  upon  which  the 
Appeal  shall  be  allowed  in  such  cases  in  which  the  said  Court  may  think  fit  to  allow 
such  Appeal."  Now,  however  extensive  the  right  of  Appeal  in  criminal  cases  may 
be,  the  Supreme  Court  has  full  and  absolute  power  and  authority  to  allow  or  deny 
that  Appeal.  Presuming,  therefore,  for  the  present,  that  the  words  of  this  clause 
would  sanction  the  granting  of  an  Appeal  of  whatsoever  kind  in  cases  of  felony, 
application  for  leave  to  Appeal  was  made  to  the  Supreme  Court,  and  was  by  that 
Court  refused.  If  an  Appeal  then  can  now  be  granted,  it  must  be  on  other  grounds 
than  the  clause  in  the  Charter ;  for  according  to  the  clause  already  cited,  the  rejection 
of  the  application  to  Appeal  in  the  Supreme  Court  must  be  considered  final. 

This  brings  us  to  the  consideration  of  the  clause  which  immediately  follows,  and 
which  is  in  the  following  terms :  "  And  we  do  hereby  also  reserve  to  ourselves,  our 
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heirs  and  successors,  in  our  or  their  Privj  Council,  full  power  and  authority,  upon 
the  humble  petition  of  any  person  or  persons  aggrieved  by  the  Judgment  or  deter- 
mination of  the  Supreme  Court  of  Judicature  at  Bombay,  to  refuse  or  admit  his, 
her  or  their  Appeal  thereupon,  upon  such  terms  and  under  such  limitations,  re- 
strictions and  regulations  as  we  or  [481]  they  shall  think  fit,  and  to  reform,  correct 
or  vary  such  Judgment  or  determination  as  to  us  or  them  shall  seem  meet." 

The  first  question  which  arises  upon  this  clause  is  one  of  considerable  importance, 
and  it  is  this,  whether  it  applies  at  all  to  the  preceding  clause,  or,  in  other  words, 
whether  the  Crown  has  reserved  to  itself,  by  force  of  the  latter  clause,  the  right  of 
Appeal  in  criminal  cases,  including  of  course  felonies — for  there  is  no  express  limita- 
tion. Of  the  power  of  the  Crown  to  create  or  reserve  such  right  there  can  be  no 
doubt,  because  the  Act  of  Parliament  enables  the  Crown  to  grant  such  a  Charter 
for  the  administration  of  justice  in  Bombay,  as  it  may  think  fit.  But  in  considering 
wliether  the  Crown  has  done  so  or  not,  it  is  not  unimportant  to  remember  that  not 
only  in  England,  but  throughout  the  dominions  of  the  Crown  of  Great  Britain, 
governed  by  the  law  of  England,  no  right  of  Appeal  in  felonies  has  ever  existed. 
Nor  are  we  aware  that  in  any  one  single  instance  the  Crown  has  ever,  by  the  exercise 
of  its  prerogative,  granted  leave. to  Appeal  in  any  such  case. 

Under  such  circumstances,  we  think  that  it  is  not  probable  that  the  Crown  in 
granting  this  Charter  intended  to  make  so  extraordinary  a  deviation  from  the 
ordinary  practice,  and  we  are  the  more  strongly  inclined  to  this  opinion  from  a 
consideration  of  the  consequences  which  must  inevitably  follow.  Where  persons 
charged  with  the  commission  of  felonies  have  been  convicted,  it  is  natural  that  they 
should  resort  to  every  possible  means  to  escape  from  the  penalty  of  the  law,  or  to 
put  off  to  the  latest  moment  the  execution  of  the  sentence.  Consequently,  it  is  to  be 
expected,  that  applications  in  almost  every  case  for  [482]  leave  to  Appeal  (supposing 
by  Appeal  is  meant  a  new  trial,  or  an  entire  re-hearing),  would  be  made  to  the 
Supreme  Court.  As  that  Court  is  sitting  upon  the  spot,  no  great  delay  or  mischief 
might  follow  from  the  postponement  of  the  execution  of  the  sentence,  till  that  appli- 
cation was  heard  and  disposed  of.  But  if  the  Crown  has  really,  by  this  Charter,  re^ 
served  to  itself  the  right  of  granting  an  Appeal  in  such  cases,  what  are  the  inevitable 
consequences?  To  cause  execution  to  be  done,  would  be,  in  effect,  to  prevent  the 
right  of  granting  an  Appeal  vested  in  the  Crown,  and  to  take  away  from  the  prisoner 
convicted,  the  right  of  laying  his  case  before  his  sovereign,  and  of  obtaining  a 
re-consideration  of  it.  For  it  must  be  remembered,  that  if  a  re-consideration,  by 
way  of  Appeal,  be  reserved  to  the  Crown,  the  right  of  applying  for  it  must  be  re- 
served also.  But  if  this  were  really  the  state  of  the  law,  we  doubt  whether  any  Court 
or  any  authority  would  think  itself  justified  in  ordering  execution  to  be  done,  till 
there  had  been  an  opportunity  given  to  the  prisoner,  of  applying  to  the  Crown,  for 
a  re-consideration  of  the  case,  according  to  the  right  reserved  to  the  Crown,  and  the 
prisoner.  Many  very  evil  consequences  must  necessarily  follow  from  this  state  of 
things.  A  long  period  must  elapse  before  an  application  to  the  Crown  could  be 
made,  and  its  decision  could  be  known.  And  eventually,  where  the  leave  to  Appeal 
was  refused  (and  it  must  be  presumed  that  this  would  generally  be  the  case),  execu- 
tion would  follow  the  sentence  after  so  long  an  interval,  that  all  benefit  to  be  expected 
from  a  public  example  would  be  lost;  and  to  this  it  may  be  added,  that  in  a  great 
majority  of  cases  the  convicts  themselves  would  be  kept  in  a  state  of  miserable  sus- 
pense, [483]  to  suffer  in  the  end  the  same  ignominious  death  to  which  they  were 
sentenced. 

For  all  these  reasons,  and  especially  because  the  reservation  of  the  right  of  grant- 
ing an  Appeal  would  be  to  create  an  anomaly,  unknown  where  the  law  of  England 
prevails,  we  think  the  strong  probability  is,  that  the  clause  reserving  to  the  Crown 
the  right  of  granting  an  Appeal  after  refusal  by  the  Supr«ne  Court,  was  not  in- 
tended to  apply  to  cases  of  felony. 

However  powerful  this  reasoning  may  be  to  our  minds,  we  still,  however,  fully 
admit  that  if  such  be  the  clear  and  undoubted  meaning  of  the  Charter,  we  must  give 
effect  to  its  provisions,  however  injurious  we  may  conceive  the  consequences  to  be. 
To  ascertain  the  meaning  of  this  clause,  we  must  look  at  the  whole  Charter,  and  at 
what  precedes  and  at  what  succeeds,  and  not  merely  at  the  clause  itself. 

It  is  first  to  be  observed  that  the  clause  in  question  does  not  contain  one  of  the 
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words  used  ia  the  preceding  clause  by  which  criminal  cases  were  designated.  There 
is  not  one  word  of  "  indictments,  informations,  or  criminal  suits."  There  is  no 
expression  directly  referring  to,  and  subjecting  to  further  Appeal,  the  full  and  abso- 
lute power  of  allowing  or  denying  Appeals  in  criminal  cases  conferred  upon  the 
Supreme  Court.  And  yet  if  such  had  been  the  intention  of  the  Charter,  it  would  be 
natural  to  suppose  that  when  such  a  power  had  been  given  to  the  Supreme  Court  in 
such  very  strong  terms,  the  right  of  reviewing  their  decisions,  if  it  were  intended 
to  be  reserved,  would  have  been  expressed  in  language  directly  noticing  the  absolute 
power  just  before  given,  and  in  terms  admitting  of  no  doubt,  establishing  a  control 
over  that,  as  regards  which,  prima  facie,  by  the  plain  meaning  of  [484]  the  words, 
they  were  not  to  be  subjected  to  any  control  or  revision  whatever.  We  do  not  find 
in  this  reserving  clause,  that  which  we  should  have  expected  to  find  if  it  applied  to 
the  preceding  one,  but  we  do  find  that  from  the  commencement  to  the  end,  it  is 
peculiarly  applicable  to  civil  cases,  and  that  every  expression  in  it  may  be  satisfied 
by  confining  it  to  civil  cases  only. 

In  the  clause  of  which  the  extract  in  the  margin  is  "  Appeal  to  King  in  Council," 
it  is  directed  that  "  any  person  aggrieved  by  the  Judgment  or  determination  of  the 
Supreme  Court  in  any  case  whatever,  may  Appeal  to  the  Crown,  or  to  the  Privy 
Council,  in  the  manner  and  under  the  restrictions  and  qualifications  "  mentioned. 
The  parties  aggrieved  are  to  petition  the  Supreme  Court,  which  Court  is  empowered 
to  award  that  such  Judgment  or  determination  shall  be  carried  into  execution,  or 
sufScient  security  given  for  the  performance  of  it.  Various  other  regulations  are 
added,  which  being  complied  with,  the  Supreme  Court  is  bound  to  allow  an  Appeal, 
and  the  parties  are  permitted  to  prosecute  it  in  the  same  manner  as  Appeals  from 
the  colonies.  The  clause  now  commented  on  is  clearly  confined  to  civil  cases  only. 
Upon  comparing  it  with  the  reserving  clause,  we  find  that  the  matter  over  which 
the  power  of  the  Crown  to  grant  Appeals  is  reserved,  is  expressed  and  described  by 
the  very  terms  which  are  used  with  respect  to  Appeals  in  civil  cases.  We  are  in- 
clined, therefore,  to  hold  that  as  the  reserving  clause  is  fully  satisfied  by  confining 
it  to  civil  cases,  that  construction  is  conformable  with  the  general  usage  where  the 
English  law  prevails. 

In  the  preceding  clause  in  this  Charter,  the  Court  of  Oyer  and  Terminer  is  autho- 
rised to  suspend  the  exe-[486]-cution  of  any  capital  offence  until  the  pleasure  of  the 
Crown  be  known,  where  there  shall  appear,  in  the  judgment  of  the  Court,  proper 
occasion  for  the  exercise  of  mercy.  If  the  power  of  granting  an  Appeal  in  capital 
cases  was  reserved  to  the  Crown,  and  consequently  the  right  of  applying  for  it, 
notwithstanding  the  refusal  of  an  Appeal  by  the  Court,  would  not  it  have  been 
almost  necessary  to  have  given  the  Court,  in  such  case,  a  power  to  suspend  the  execu- 
tion of  its  sentence,  if  not  to  the  criminal  a  right  to  require  such  suspension,  till 
he  might  avail  himself  of  his  reserved  right  to  apply  to  tiie  Crown,  not  for  mercy, 
but  by  way  of  Appeal  t    But  we  find  no  such  power  given. 

For  these  reasons,  if  in  this  case  it  were  necessary  to  support  the  advice  we  intend 
to  give  to  Her  Majesty,  upon  the  ground  that  the  reserving  clause  does  not  extend 
to  Appeals  in  capital  cases,  we  should  be  disposed  to  come  to  that  conclusion.  If, 
however,  we  should  have  formed  an  erroneous  opinion  in  this  respect,  we  think, 
upon  the  supposition  that  the  reserving  clause  does  extend  to  felonies,  that  we  should 
not  advise  Her  Majesty  to  allow  this  Appeal.  We  conceive  a  power  to  grant  an 
Appeal  is  confined  by  the  words  of  the  clause  to  a  "  Judgment  or  determination  "  of 
the  Supreme  Court ;  and  that  all,  even  in  this  view  of  the  case,  which  could  be  done, 
would  be  to  allow  an  Appeal  for  the  purpose  of  ascertaining  whether  the  "  Judgment 
or  determination  "  of  the  Court  was  erroneous  in  point  of  law  with  reference  to  the 
indictment,  or,  in  other  words,  whether  there  was  error  upon  the  face  of  the  record, 
as  in  England.  We  do  not  think  that  by  any  construction  the  Crown  can  grant  an 
Appeal  as  to  the  verdict  itself.  We  conceive  that  we  could  not  go  over  again  the 
merits  of  the  case.  That  we  have  not  [486]  and  could  not  have,  any  materials  for 
such  an  investigation.  And  that  to  presume  that  it  was  intended  that  a  new  trial 
should  take  place,  is  unwarranted  by  the  words  of  the  Charter,  and  would  be  an 
anomaly  in  the  legal  proceedings  of  this  country.  The  present  application  is  not 
against  the  "  Judgment  or  determination  "  of  the  Court,  but  it  is  an  application 
against  what  was  done  on  the  trial,  and  against  the  verdict. 
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It  may  be  argued  that  the  Crowa  could  not,  even  by  Charter,  part  with  its  pre- 
rogative. But  it  must  be  recollected  that  this  is  a  case  in  which  the  Crown  grants  a 
Charter  by  virtue  of  an  Act  of  Parliament,  and  that  Charter,  we  conceive,  must  be 
considered  as  granted  in  the  execution  of  the  powers  which  were  granted  by  that 
Act  of  Parliament. 

A  very  similar  case  occurred  upon  a  former  occasion,  though  not  with  respect 
to  a  criminal  cause.  I  mean  the  case  of  Ciwillier  v.  Aylwiit  [which  is  reported  2 
Knapp,  p.  72],  and  which  is  to  the  following  effect :  The  very  same  argument  which 
was  used  by  Mr.  Hill  was  used  by  Mr.  Justice  Coltman,  who  was  then  Counsel  for  the 
Petitioner.  It  was  this : — "  An  Act  of  the  Parliament  of  Great  Britain  declared  that 
all  laws  passed  by  the  Legislature  of  Canada  should  be  valid  and  binding  within  the 
colony,  and  directed,  that  the  Colonial  Court  of  Appeal  should  be  subjected  to  such 
Appeal,  as  it  was  previous  to  the  passing  of  the  Act,  and  also  to  such  further  and 
other  provisions,  as  might  be  made  in  that  behalf  by  any  Act  of  the  Colonial  Legis- 
lature:— Held,  that  an  Act  having  been  passed  by  the  Colonial  Legislature  limiting 
the  right  of  Appeal  to  causes  where  the  sum  in  dispute  was  not  less  than  £500 
sterling,  a  petition  for  leave  to  Appeal,  in  a  cause  where  the  sum  was  of  less  amount, 
could  not  be  re-[487]-ceiyed  by  the  King  in  Council,  although  there  was  a  special 
saving  in  the  Colonial  Act  of  the  rights  and  prerogatives  of  the  Crown." 

In  that  case  the  Judgment  was  given  in  but  few  words.  The  Counsel  for  the 
Respondent  was  not  heard,  but  it  was  observed,  "  It  is  not  necessary  to  hear  Counsel 
on  the  other  side.  The  King  has  not  power  to  deprive  the  subject  of  any  of  his 
rights,  but  the  King,  acting  with  the  other  branches  of  the  Legislature,  as  one  of  the 
branches  of  the  Legislature,  has  the  power  of  depriving  any  of  his  subjects  in  any 
of  the  countries  under  his  dominions  of  any  of  his  rights.  This  petition  must  there- 
upon be  dismissed." 

It  was  therefore  held,  that  though  there  was  a  reservation  of  the  right  of  the 
Crown,  yet  as  the  Act  in  Canada  was  made  in  pursuance  of  an  Act  of  Parliament 
of  Great  Britain,  the  powers  contained  in  that  Act  did  not  take  away  the  prerogative 
of  the  Crown.  So  we  apprehend  this  Charter  in  India  being  granted  in  pursuance 
of  an  Act  of  Parliament  here,  if  by  the  true  construction  of  the  Charter  the  preroga- 
tive of  the  Crown  is  in  any  way  limited,  it  must  be  said  to  be  limited,  not  by  the 
Act  of  the  Crown  itself,  but  by  the  Act  of  the  Crown  acting  under  the  authority  of 
Parliament. 

It  is  for  these  reasons  that  their  Lordships  are  of  opinion,  (and  perhaps  other 
reasons  might  be  given  arising  from  a  consideration  of  the  peculiar  circumstances 
of  the  case),  that  they  must  humbly  advise  Her  Majesty,  that  the  prayer  of  the 
Petition  cannot  be  granted. 

[S.C.  5  Moo.  P.C.  276.  As  to  appeals  in  criminal  cases  from  Indian  High  Courts  to 
Privy  Council,  see  Letters  Patent  (i.)  of  28th  Dec.  1865,  Art.  41  (Stat.  R.  and  0. 
Rev.  iv.  p.  119,  Bombay);  (ii.)  of  28th  Dec.  1865,  Art.  41  (ib.  p.  94,  Calcutta); 
(iii.)  of  28th  Dec.  1865,  Art.  41  (ib.  p.  107,  Madras);  (iv.)  of  I7th  March  1866, 
Art.  32  (ib.  p.  130,  North-Westem.  Provinces).  See  also  In  re  MacCrea  (1893), 
A.C.  346  (special  leave  to  appeal  granted  by  Judicial  Committee  although  leave 
had  been  refused  bv  an  Indian  High  Court),  and  note  to  In  re  Ame8,\9>i\,  3  Moo. 
P.C.  413.] 
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[488]  THE  QUEEN,  on  the  Prosecution  of  the  BOMBAY  GOVERNMENT,  against 
SAMUEL  STEPHENSON,  ALLOO  PAROO,  and  Others  *  [June  23,  1847]. 

On  Petition  from  the  Supreme  Court  of  Judicature  at  Bovibay. 

Under  the  Bombay  Charter  of  Justice,  the  Supreme  Court  at  Bombay  is  iaveeted 
with  full  and  absolute  power  to  allow  or  deny  an  Appeal  in  criminal  cases, 
and  no  power  is  reserved  to  the  Crown  by  such  Charter  to  grant  leave  to 
appeal  in  such  cases  [3  Moo.  Ind.  App.  492,  496]. 

The  case  of  Christian  v.  Corren  (1  P.  Williams,  329)  observed  upon  [3  Moo. 
Ind.  App.  494]. 

This  was  a  petition  for  leave  to  appeal  from  a  judgment  of  the  Supreme  Court 
of  Judicature  at  Bombay,  whereby  the  Petitioner,  Alloo  Paroo,  and  two  others,  were 
found  guilty  of  felony,  as  accessories  before  the  fact,  to  the  burning  of  a  ship,  called 
the  Belvidere.  The  indictment  was  preferred  in  the  Supreme  Court  against  Samuel 
Stephenson,  for  feloniously  burning  the  ship,  and  the  Petitioner  and  two  others  for 
aiding  and  abetting  in  the  said  felony  before  the  fact.  The  trial  of  the  Petitioner 
and  two  others  as  accessories  (^Stephenson  not  having  been  arrested)  took  place  before 
Sir  H.  Roper,  Chief  Justice,  and  Sir  E.  Perry,  Puisne  Judge,  at  an  Admiralty 
Session  of  the  Supreme  Court,  when  they  were  found  guilty,  and  sentenced  to  trans- 
portation for  life.  Shortly  after  this  conviction,  the  Petitioner  presented  a  Petitioa 
to  the  Supreme  Court,  praying  for  leave  to  Appeal  to  Her  Majesty  in  Council  against 
the  [489]  trial,  conviction,  judgment,  and  sentence,  upon,  various  grounds,  the 
principal  of  which  was  an  objection,  taken  upon  his  arraignment  by  Counsel  on  hia 
behalf,  that  under  the  Criminal  and  Statute  Law  existing  in.  Bombay,  he  could  not 
legally  be  tried  upon  an  indictment,  as  an  accessory  before  the  fact,  in  the  absence 
of,  and  until  after  the  trial  and  «ouviction  of,  the  party  charged  as  principal,  which, 
however,  the  Court  overruled,  and  refused  to  grant  leave  to  Appeal.  The  Petition 
set  forth  the  iadii^ment  and  proceedings  on  the  trial,  and  prayed  that  Her  Majesty 
would,  by  and  with  the  advice  of  the  Pri'vy  Council,  make  such  Order  as  should  seem 
fitting  for  the  admission  and  prosecution  of  an  Appeal  from  the  Judgment  of  the 
Supreme  Court,  and  for  the  productioa  of  true  and  exact  copies  of  the  indictment, 
and  of  all  evidence,  proceeding's,  judgments,  decrees,  and  orders,  given,  had,  or 
made,  in  the  prosecution  in  the  Supreme  Court,  and  of  the  Judge's  notes  of  the 
evidence,  and  of  the  reasons  given  by  the  Judges  at  the  trial,  and  their  refusal  to 
allow  leave  to  appeal  against  the  conviction  and  judgment. 

Mr.  Hill,  Q.C.,  Mr.  Robinson,  Sir  John  Bayley,  and  Mr.  Accroyd,  in  support  of 
the  Petition,  cited  the  cases  of  Pooiveekooty  Moodeliar  v.  The  King  (3  Enapp's  P.O. 
Cases,  348),  Aga  Mahomed  Kurboolie  v.  The  Queen  (4  Moore's  P.C.  Cases,  239), 
In  re  Ames  (3  Moore's  P.C.  Cases,  409),  lyOrliac  v.  IfOrliac  (4  Moore's  P.C.  Cases, 
374),  Hulm  v.  Hvlm  (4  Moore's  P.C.  Cases,  262),  Christian  v.  Corren  (1  P.  Williams, 
329),  Rex  v.  Moreley  (2  Burr.  1041),  and  the  Charter  of  Bombay  of  the  8th  December 
1823  {Ante.  [3  Moo.  Ind.  App.],  471,  2,  3,  4). 

[490]  Mr.  Wigrani,  Q.C.,  and  Mr.  Forsyth,  on  the  part  of  the  East  India  Company, 
opposed  the  Petition. 

Lord  Brougham  (June  26,  1847). — This  case,  to  a  certain  degree,  resembles  the 
case  which  has  been  already  spoken  to.  But  in  one  material  respect,  no  doubt,  it 
may  be  said  to  differ  from  it,  because  I  do  not  understand  it  to  have  been  argued 
at  the  Bar,  in  Alloo  Paroo's  case,  that  there  lay  an  Appeal  from  the  verdict  of  the 
jury,  for  the  purpose  of  obtaining  a  new  trial.  I  understand  the  question  raised 
there  was  (at  least  it  appears  to  me  perfectly  hopeless  to  argue  any  other  point),  that 
a  Writ  of  Error  lay,  or  a  proceeding  in  the  nature  of  a  Writ  of  Error,  for  some 

*  This  and  the  preceding  case,  being  decisions  upon  the  same  point,  it  is  thought 
i>,dTisable  to  place  tliom  together. 

Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Langdale, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — ^Assessors, — Sir  A.  Johnston,  and  Sir  E.  Ryan. 
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defect  of  law  or  jurisdiction  appearing  upon  the  record.  Be  that  as  it  may,  how- 
eyer,  their  Lordships  are  of  opinion,  that  taking  the  terms  of  the  Charter  into 
consideration,  and  having  regard  to  the  origin  of  that  Charter,  namely,  that  it  was 
not  a  mere  act  of  the  Crown,  by  force  of  the  prerogative,  but  in  execution  of  a  power 
conferred  upon  the  Crown,  by  Statute;  the  Charter,  by  its  terms  in  execution  of  that 
Statute,  does  not  reserve  a  power  to  the  £ing  in  Council,  of  reviewing  a  determina- 
tion of  the  Court  below,  in  a  criminal  case,  the  Couit  below  having  denied  the  appli- 
cation for  such  a  review. 

That  this  is  in  execution  of  a  statutory  power  is  dear.  A  Statute  was  made,  in 
the  4th  year  of  the  late  King,  George  IV.  [4  Geo.  IV.  c.  71],  which  gave  the  Crown  the 
power  to  grant  a  Charter  to  a  Court  of  Justice  in  Bombay,  with  the  same  powers, 
immunities,  jurisdiction  and  authority,  as  were  vested  in  the  Court  at  Fort  William, 
by  virtue  of  another  statutory  power,  [491]  granting  that  Charter,  namely,  the  13th 
of  Geo.  III.,  chap.  63. 

That  Statute  contains  a  power  to  the  Crown,  to  grant  an  Appeal,  in  such  manner, 
and  in  such  cases,  and  on  such  security,  as  to  the  Crown  shall  seem  meet.  Then, 
when  we  look  at  the  Charter  granted  in  execution  of  that  power,  constituting  the 
Supreme  Court  at  Fort  William ;  bearing  in  mind  that,  by  the  4th  of  Geo.  IV.,  c.  71, 
the  Court  in  Bombay  is  to  be  a  model  of  thiat  Court,  we  find  there  that  the  reserva- 
tion, after  the  grant  of  Appeal,  is  in  the  same  terms  with  the  section  brought  in 
question  now  before  us,  as  to  Bombay,  respecting  criminal  cases ; — that  the  reserva- 
tion, which  follows  the  section  touching  Appeals  in  criminal  cases,  is  confined 
strictly  to  civil  cases. 

Some  doubt  might  have  arisen  upon  the  section  in  the  Bombay  Charter,  following 
the  section  upon  criminal  cases.  Some  doubt  might  have  arisen  from  the  frame 
and  structure  of  that  section,  whether  it  were  confined  to  civil  cases  or  not ;  for  that 
part  which  clearly  confines  it  to  civil  cases,  limiting  the  sum  appealed  from  to  3000 
Bombay  rupees,  is  in  a  separate  proviso,  and  follows,  after  an  interval,  from  the 
first,  and  reserving  part  of  the  section,  that  interval  being  filled  up  by  the  power 
given  to  the  Court  to  execute  judgments  and  orders.  But  when  we  look  at  the  Fort 
William  Charter,  which  is  to  be  tiie  foundation  and  model  of  this  Charter,  we  find, 
that  no  doubt  whatever  exists  there,  tixat  the  reserved  power  refers  to  civil  cases, 
for  it  is  part  and  parcel  of  that  section,  reserving  the  power  to  the  King  in  Council, 
that  it  shall  not  exceed  tihe  sum  of  1000  rupees. 

[492]  The  section  itself,  if  it  had  stood  alone,  without  that  reserved  power,  appears 
to  us  clearly  to  vest  an  absolute  discretion  in  the  Court  below,  in  which  the  Judgment 
is  had ;  to  refuse,  as  well  as  to  grant,  the  Appeal :  for  it  is  said,  that  in  "  all  indict- 
ments, informations,  and  criminal  suits  and  causes  whatever,"  which  are  large 
wbrds  certainly,  "  the  said  Supreme  Court  of  Judicature  shall  have  the  full  and 
absolute  power  and  authority,  to  allow  or  deny  the  Appeal  of  the  party,  and  also 
to  order  and  regelate  the  terms  up>on  which  the  Appeal  shall  be  allowed,  in  such 
cases  in  which  the  said  Court  may  think  fit  to  allow  such  Appeal." 

Now,  first  of  all,  arises  upon  this,  the  obvious  consideration  from  the  words, 
that  it  seems  impossible  to  g^ve  a  discretionary  power,  of  either  allowing  or  denying, 
in  more  clear  and  plain  terms,  than  these  terms  are,  "  full  and  absolute  power  to 
allow  or  deny."  And  then,  that  is  followed  by  saying  that  the  terms  may  be  regulated 
by  the  Court  "  in  cases  in  which  the  said  Court  may  think  fit  to  allow  such  Appeal," 
being  a  very  ordinary  expression  used  in  Acts  of  Parliament,  when  it  is  intended 
that  a  power  given  to  any  officer  or  any  body  for  public  purposes,  shall  not  be 
absolute  and  compulsory  upon  that  individual  officer,  or  that  body,  but  shall  be 
discretionary  in  that  individual  officer  or  body,  to  exercise  or  not,  as  he  or  they  shall 
please,  and  be  advised.  If  the  words  are  "  It  shall  and  may  "  be  so  and  so  done,  by 
such  and  such  officer  and  body,  then  the  word  "  may  "  is  held  in  all  soundness  of 
construction  to  confer  a  power,  but  the  word  "  shall "  is  held  to  make  that  power, 
or  the  exercise  of  that  power,  compulsory ;  cases  are  not  wanting  where,  even  without 
the  use  of  so  stringent  a  word  as  "  shall,"  it  has  [493]  been  held  that  a  power  so 
conveyed  must  be  executed.  But  where  it  is  intended  not  to  compel  but  to  leave  it 
optional  with  the  parties,  the  words  "  think  fit "  are  the  very  ordinary  technical  and 
appointed  words,  to  show  that  the  power  is  not  compulsory.  And  those  words  occur- 
ring in  this  clause,  they  seem  really  to  leave  no  reasonable  doubt,  that  a  discretion 
is  vested  in  the  Court  below,  of  denying  as  well  as  of  allowing  an  Appeal. 
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This  is  still  further  clear  when  we  come  to  look  at  other  Charters,  in  which  it  is 
not  intended  to  give  the  power  absolutely,  but  in  which  it  is  intended  that  the  Court 
nhall  be,  to  a  certain  degree,  qtuisi  ministerial  in  granting  leave  to  AppeaL  For  in 
all  those  cases,  if  we  look  to  them,  we  shall  find  that  this  is  the  course  adopted  by  the 
Charter.  The  party  is  to  appeal  to  the  King  in  Council.  He  is  first,  before  ap- 
pealing, to  petition  the  Court,  of  whose  sentence  he  complains,  and  then  it  is  (this  is 
the  course  in  almost  all  cases,  I  know  of  no  exception),  that  the  party  has  the  right 
to  Appeal.  In  order  to  prosecute  his  Appeal,  he  must  first  petition  the  Court  for 
leave;  if  the  Court  shall  grant  leave  to  Appeal,  they  are  then  to  prescribe  certain 
terms,  as  in  the  case  of  a  Judgment  j  he  is  to  give  a  certain  security,  and 
in  ^some  cases  security  must  be  ^iven  for  the  costs;  but  in  none  of  those 
oases  do  we  find  anything  like  this  other  alternative,"  in  case  the  Court  shall  refuse 
leave  to  Appeal,"  because  it  is  not  intended  to  oust  the  party,  of  his  privilege  to 
apply  here,  even  in  the  case  of  the  Court  having  refused  to  comply  with  his  petition. 
The  words,  "  if  they  shall  think  fit,"  are  never  inserted  there.  This  is  a  totally 
different  clause,  differently  framed,  and  with  another  and  entirely  different  object. 
The  ctises  which  have  [494]  been  cited,  have  been  already  partly  disposed  of,  by  what 
has  been  said  by  their  Lordships  in  the  last  case.  The  case  of  Christian  v.  Corren, 
from  the  Isle  of  Man,  in  Peere  Williams  [IP.  Wms.  329],  really  proves  nothing.  The 
argument  is  the  argument  of  Mr.  Peere  Williams  himself,  for  it  is  not  the  Judgment 
of  the  Court.  No  doubt  Peere  Williams  is  a  great  authority  as  a  reporter,  a  very 
learned  person,  and  I  believe  a  very  accurate  reporter,  he  is  generally  alloweid  to  be ; 
but  what  he  says  there,  is  no  part  of  the  Judgment  of  the  Court.  He  says,  even  if 
there  be  express  words  in  the  Charter,  excluding  the  right  of  the  subject,  those  words 
shall  not  be  held  to  deprive  the  subject  of  his  ccMnmon  law  right  of  Appeal  to  the 
Crown,  in  order  that  Justice  may  not  f  aiL  The  Court,  which  was  assisted  in  that  case 
by  Lord  Chief  Justice  Parker,  in  giving  their  Judgment,  proceed  upon  no  such 
ground.  They  only  say,  in  this  case  there  is  nothing  to  take  away  the  general  right 
of  Appeal,  which  is  necessary  to  prevent  a  failure  of  justice.  And  Lord  Chief  Justice 
Parker,  in  that  case,  observes  that  the  Court  of  Chancery,  even  in  the  case  of  a  pro- 
ceeding of  a  Copyhold  Court,  if  anything  were  done  against  good  conscience,  would 
review  it,  and  would  direct  that  llie  Court  should  re-assemble,  for  the  purpose  of 
acting  more  conscientiously.  But  it  is  certain,  that  that  case  was  not  borne  out  by 
the  judgment  of  the  Court  of  Chancery,  when  an  attempt  was  made  in  a  case  before 
Lord  Jeffries,  Lord  Chancellor ;  which  had  been  very  much  considered  at  the  Bolls 
by  Mr.  Serjeant  Trevor,  who  was  then  Master  of  the  Bolls,  and  where  such  a  power 
to  interfere  was  wholly  denied.     Ath  v.  Eogle  (1  Vern.  367). 

It  is  quite  unnecessary,  however,  to  enter  into  that,  [496]  because  it  is  quite 
sufficient  to  observe,  that  the  Lord  Chief  Justice,  in  granting  that  right  of  Appeial 
which  has  been  contended  against,  does  not  in  the  slightest  degree  bear  out  the 
generality  of  Mr.  Peere  Williams's  argument. 

But  even  if  the  argument  of  Mr.  Peere  Williams  had  been  entirely  confirmed  and 
adopted  by  the  Court,  it  does  not  apply  to  this  case.  Because  there  is  no  question 
here  of  the  poi^er  of  the  Crown  to  abandon  the  prerogative.  The  Crown  may  abandon 
a  prerogative,  however  hi^  and  essential  to  public  justice,  and  valuable  to  the 
subject,  if  it  is  authorized  by  Statute  to  abandon  it ;  and  here  it  is  in  the  execution 
of  a  power  conferred  by  Statute,  that  this  abandonment,  if  any  abandonment  has 
been  made,  has  taken  place. 

It  must  be  observed,  likewise,  that  there  is  no  abandonment  of  the  right  of  a 
subject  to  Appeal  to  the  King  in  Council;  for  there  is  an  express  provision  made 
as  to  the  manner  in  which  that  Appeal  shall  be  exercised,  and  for  the  Crown  having 
the  power.  It  might  be  reasonably  contended  that  the  Crown  may  point  out  the 
manner  in  which  the  general  common  law  right  of  Appeal  to  it  from  colonial 
sentences  shall  be  exercised,  by  a  particular  mode  of  enactment  in  the  Charter. 
It  may  say,  there  is  a  right  to  Appeal  to  the  Crown  generally.  That  Appeal  shall 
be  in  civil  cases  at  all  times,  but  that  Appeal  shall  be  in  criminal  cases  only  in  a 
certain  manner  and  form,  and  I  shall  delegate  to  my  Judges  below,  the  right  (the 
Crown  may  say)  to  refuse  or  to  grant  it,  as  they  see  fit  I  see  nothing  contrary 
to  the  prerogative.  I  see  nothing  contrary  to  the  right  of  the  subject,  as  involved 
in  the  exercise  of  that  prerogative  of  the  Crown,  having  even  independently  of  the 
Statute,  [496]  laid  down  the  right  in  that  particular  form ;  but  that  is  wholly  un- 
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neceesary  in  this  case,  and  I  throw  it  out  only  to  meet  the  argument  in  Peero 
Williams,  and  not  the  argument  here,  which  is  quite  another  case,  and  rests  upon 
other  grounds.  It  is  wholly  unnecessary  to  deal  with  that  abstract  at  all  for  our 
present  purposes,  because  this  is  the  case  of  the  execution  of  a  power  granted  by 
Statute,  to  which  undoubtedly  the  case  of  CuviUier  v.  Aylwim.  [2  Knapp.  72]  would 
almost  in  terms  apply. 

Their  Lordships,  therefore,  are  of  opinion,  that,  in  this  case,  even  if  the  argument 
were  confined  to  Uie  matter  of  error  appearing  upon  the  record,  there  is  no  ground 
whatever  for  holding,  that  the  Crown  has  reserved  its  power  of  receiving  an  applica- 
tion of  this  kind  against  the  decision  of  the  Court  below,  and  that  the  Court  below 
alone  has  the  power  of  granting  or  refusing  an  Appeal  in  such  cases. 

It  is  unnecessary  of  course  to  argue  the  question  of  an  application  for  a  new 
trial  or  for  a  re-consideration  of  the  whole  case,  because  that  is  still  more  clear.  But 
clear  enough  it  is,  even  if  the  question  were  confined  to  a  mere  error  upon  the  record. 

[Mews'  Dig.  tit.  CROWN,  A.  Prerogativei  generally.     S.C.  5  Moo.  P.C.  296.     See 

note  to  last  preceding  case.] 
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COSTS. 
ORDER  IN  COUNCIL,  Dated  the  11th  of  August,  1842. 

Whereas,  there  was  this  day  read  at  the  Board  a  representation  from  the  Judicial 
Committee  of  the  Privy  Council,  dated  the  10th  August  instant;  and  in  the  words 
following: — viz.  "  The  Lords  of  the  Judicial  Conmiittee  having  taken  into  considera- 
tion, the  scale  on  which  the  costs  of  Appeals,  and  other  matters  referred  by  your 
Majesty  to  this  Committee,  are  usually  taxed  by  the  Masters  of  the  Court  of  Queen's 
Bench,  or  other  persons  to  whom  your  Lordships  have,  from  time  to  time,  referred 
the  same;  their  Lordships  agree  humbly  to  represent  to  your  Majesty,  that  it  is 
expedient  that  the  scale  of  costs  hitherto  allowed  in  the  said  proceedings  before  this 
Committee,  should  be  reduced ;  and  their  Lordships  recommend  that,  provisionally, 
and  until  further  consideration,  such  costs,  in  all  Appeals,  or  matters  not  being 
Appeals,  from  the  Courts  of  Ecclesiastical  or  Admiralty  Jurisdiction,  should  be 
taxed  and  allowed  by  aQ  such  taxing  officers  as  shall  hereafter  be  directed  to  ascertain 
and  report  the  same  to  the  Board,  according  to  the  Schedule  hereunto  annexed; 
and  that  this  rate  of  charges  should  be  observed  by  Solicitors  conducting  businees 
before  this  Conunittee." 

Her  Majesty  having  taken  this  representation  into  consideration,  was  pleased, 
by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  of  what  is 
therein  recommended,  and  to  order,  as  it  is  hereby  ordered,  that  the  same  be  duly 
and  punctually  observed,  complied  with,  and  carried  into  execution.  Whereof  all 
persons  whom  it  may  concern  are  to  take  notice,  and  govern  themselves  accordingly. 

[10]  SCBBDULB  OF  FBBS  ABOVB  RBrBBHED  TO. 

Retaining  Fee £0  13     4 

Perusing  Official  Copy  of  Proceedings 2     2     0 

(This  Fee  to  be  raised  at  the  discretion  of  the  Clerk  of  Appeals.) 
Attendances  at  the  Council  Office,  or  elsewhere,  on  ordinary  business,  such 
as  to  enter  an  Appeal  on  an  Appearance,  to  make  a  Search,  to  lodge 

a  Petition  or  Affidavit,  or  to  retain  Counsel 0  10     0 

Instructions  for  Petition  of  Appeal 0  10     0 

Drawing  Petition  or  Case,  per  folio 0     2     0 

Drawing  Appendix,  per  folio  010 

Copying,  per  folio  006 

Attendance  on  Order  of  Reference  A'U 

Drawing  small  Petitions  for  Orders,  etc 0  10     0 

Instructions  for  Case 100 

Attending  Consultation  ..         .  100 

Correcting  Proof  Sheets,  per  printed  sheet 0  10     6 

Correcting  Foreign  or  Indian  Proof  Sheete,  per  printed  sheet  .         .         .110 
Attending  on  Setting  down  for  Hearing     .......  iVi7 

Attending  Clerk  of  Council  for  Order /fH 

Attending  at  Council  Chamber  on  a  Petition 16     8 

Attending  Council  Chamber  all  day  on  an  Appeal  not  called  on  .  .268 

Attending  a  Hearing  .•.         .         .         .         .         .-.         .368 

Attending  a  Judgment 168 

Sessions  fee  (for  legal  year)  equal  to  four  Term  Fees 3     3     0 
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[11]  RULE  issued  by  the  Judicial  Committee,  directing  Judges  of  the  Courts  in  the 
Colonies  and  Foreign  Settlements  of  the  Crown  to  give  their  reasons  in  writing 
for  the  Judgment  appealed  from ;  and  to  transmit  the  same  with  the  Record. 

At  the  Council  Chamber,  Whitehall,  the  12th  of  February,  1845. 

By  the  Judicial  Committee  of  the  Privy  Council. 

Whereas  by  an  Act  passed  in  the  Eighth  year  of  Her  Majesty's  reign,  intituled, 
"  An  Act  for  amending  an  Act  passed  in  the  fourth  year  of  the  reign  of  His  late 
Majesty,  entitled.  An  Act  for  the  better  administration  of  Justice  in  His  Majesty's 
Privy  Council,  and  to  extend  its  jurisdiction  and  powers,"  it  was  enacted,  "  that  it 
should  be  lawful  for  the  Judicial  Committee  of  the  Privy  Council  to  make  any  general 
rule  or  regulation  to  be  binding  upon  all  Courts  in  the  Colonies,  and  other  foreign 
settlements  of  the  Crown,  requiring  the  Judge's  notes  of  the  evidence  taken  before 
such  Court  on  any  cause  appealed,  and  of  the  reasons  given  by  the  Judges  of  such 
Court,  or  by  any  of  them,  for  or  against  the  judgment  pronounced  by  such  Court, 
which  notes  of  evidence  and  reasons  should  by  such  Court  be  transmitted  to  the 
Clerk  of  the  Privy  Council  within  one  calendar  month  next  after  the  leave  given  by 
such  Court  to  prosecute  any  appeal  to  Her  Majesty  in  Council,  and  such  order  of  the 
said  Committee  should  be  binding  upon  all  Judges  of  such  Courts  in  the  Colonies 
or  Foreign  Settlements  of  the  Crown."  Now,  thbrbfore,  the  Lords  of  the  said 
Judicial  Conmiittee  of  the  Privy  Council  are  pleased  to  order,  as  it  is  hereby  ordered, 
that  when  any  Appeal  shall  be  prosecuted  from  any  judgment  of  any  Court  in  the 
Colonies  or  Foreign  Settlements  of  the  Crown,  the  reasons  given  by  the  Judges  of  such 
Court,  or  by  any  of  such  Judges,  for  or  against  such  judgment,  shall  be,  by  the  Judge 
or  Judges  [12]  of  such  Court,  communicated  in  writing  to  the  Registrar  of  such 
Court,  or  other  officer,  whose  duty  it  is  to  prepare  and  certify  the  transcript  record 
of  the  proceedings  in  the  cause,  and  that  the  same  be  by  him  transmitted  in  original 
to  the  Clerk  of  Her  Majesty's  Privy  Council,  at  the  same  time  when  the  documents 
and  proceedings  proper  to  be  laid  before  Her  Majesty  in  Council  upon  the  hearing 
of  the  Appeal  are  transmitted. 

Whereof  the  Judges  of  all  such  Courts  in  the  Colonies  or  Foreign  Settlements  of 
the  Crown  are  to  take  notice,  and  govern  themselves  accordingly. 

C.  C.  Greville. 


[13]  Act  6th  and  7th  Vict.,  chap.  38. 

An  Act  to  make  furth-vr  Regulations  for  facilitating  t/ie  hearing  Appeals  and 
other  Matters  by  the  Judicial  Committee  of  the  Privy  Council. — r28th  July 
1843.] 

Whereas  it  has  been  found  expedient  to  make  further  Regulations  for  hearing 
and  making  report  to  Her  Majesty  in  Appeals  and  other  matters  referred  to  the 
Judicial  Committee  of  the  Privy  Council,  and  for  the  more  effectual  appointment 
of  surrogates  in  ecclesiastical  and  maritime  causes  of  appeal,  and  for  making 
orders  or  decrees  incidental  to  such  causes  of  appeal,  and  for  the  punishment  of 
contempts,  and  compelling  appearances  and  enforcement  of  judgments,  orders, 
and  decrees  of  Her  Majesty  in  Council,  or  of  the  said  Judicial  Committee,  or  their 
surrogates  in  such  causes  of  appeal :  Be  it  enacted  by  the  Queen's  most  E;(cellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  that  in  any  appeal,  application  for  prolongation  or  confirmation  of  letters 
patent,  or  other  matter  referred  or  hereafter  to  be  referred  by  Her  Majesty  in 
Council  to  the  Judicial  Committee  of  the  Privy  Council,  it  shall  be  lawful  for  Her 
Majesty,  by  Order  in  Council  or  special  direction  under  Her  Royal  Sign  Manual, 
having  regard  to  the  nature  of  the  said  appeal  or  other  matter,  and  in  respect  of 
the  same  not  requiring  the  presence  of  more  than  three  members  of  the  said  com- 
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mittee,  to  order  that  the  same  be  heard,  and  when  so  ordered  it  shall  be  lawful  that 
the  same  shall  be  accordingly  heard  by  not  less  than  three  of  the  members  of  the  said 
Judicial  Committee,  subject  to  such  other  rules  as  are  applicable,  or  under  this 
Act  may  be  applicable,  to  the  hearing  and  making  report  on  Appeals  and  other 
matters  by  four  or  more  of  the  members  of  the  said  Judicial  Committee. 

II.  And  be  it  enacted  that  in  respect  of  all  incidents,  emergents,  dependents, 
and  things  adjoined  to,  arising  out  of,  or  connected  with  Appeals  from  any  Eo- 
clesiastical  Court,  or  from  any  Admiralty  or  Vice-Admiralty  Court  (save  in  [14] 
giving  a  definitive  sentence,  or  any  interlocutory  decree  having  the  force  and  effect 
of  i;  definitive  sentence),  the  said  Judicial  Committee  and  their  .surrogates  sliall 
have  full  power,  subject  to  such  rules,  orders,  and  regulations  as  shall  from  time  to 
time  be  made  by  the  said  Judicial  Committee  (with  the  approval  of  Her  Majesty 
in  Council),  to  make  all  such  interlocutory  orders  and  decrees,  and  to  administer 
all  such  oaths  and  affirmations,  and  to  do  all  such  things  as  may  be  necessary,  or 
the  Judges  of  the  Courts  below  appealed  from,  or  their  surrogates  in  the  cases 
appealed,  or  the  Judges  of  the  Courts  appealed  to  or  their  surrogates,  or  the  Lords 
Commissioners  of  Appeals  in  prize  causes  or  their  surrogates,  and  the  Judges 
delegate  or  their  condelegates  under  Commissions  of  Appeal  under  the  Great  Seal 
in  ecclesiastical  and  maritime  causes  of  Appeal,  would  respectively  have  had  before 
an  Act  passed  in  the  third  year  of  the  reign  of  His  late  Majesty,  intituled  An  Act 
for  transferring  t/i-e  powers  of  the  High  Court  of  Delegates,  both  in  Ecclesiastical 
and  Mai-ititne  cattses,  to  His  Majesty  in  CovncU,  and  another  Act  passed  in  the 
following  session  of  Parliament,  intituled  An  Act  for  the  better  administration  of 
justice    in  His  Majesty's  Privy  Ccmmcil,  were  passed. 

III.  And  be  it  enacted,  that  the  surrogates  and  examiners  of  the  Arches  Court  of 
Canterbury  and  the  High  Court  of  Admiralty  of  England,  and  such  persons  as  shall 
from  time  to  time  be  appointed  surrogates  or  examiners  of  the  said  Courts,  shall  be  by 
virtue  of  this  Act,  surrogates  and  examiners  respectively  of  the  Judicial  Committee 
of  the  Privy  Council,  in  all  causes  of  Appeal  from  Ecclesiastical  Courts,  and  from 
any  Admiralty  pr  Vice-Admiralty  Court. 

IV.  And  be  it  enacted,  that  all  orders,  decrees,  and  things  heretofore  done  and 
expedited,  in  such  causes  of  Appeal,  by  the  surrogates  appointed  by  the  said 
Judicial  Committee  of  the  Privy  Council,  shall  be  deemed  to  be  valid  and  effectual, 
if  otherwise  lawfully  done  and  expedited,  notwithstanding  any  informality  or 
want  of  authority  in  respect  to  the  same,  in  the  orders  of  His  late  Majesty  in 
Council  of  the  fourth  day  of  February  one  thousand  eight  hundred  and  thirty- 
three,  of  the  [16]  said  Judicial  Committee  of  the  fifth  day  of  February  one  thousand 
eight  hundred  and  thirty-three,  of  the  order  of  His  late  Majesty  in  Council  of  the 
ninth  day  of  December  one  thousand  eight  hundred  and  thirty-three,  of  an  order  of 
the  said  Judicial  Committee  of  the  tenth  day  of  December  one  thousand  eight  hundred 
and  thirty-three,  and  an  order  of  His  late  Majesty  in  Council  of  the  twelfth  day  of 
August  one  thousand  eight  hundred  and  thirty-five. 

V.  And  be  it  enacted,  that,  subject  to  such,  rules  and  regulations  as  may  from 
time  to  time  be  made  by  the  said  Judicial  Committee  with  the  approval  of  Her 
Majesty  in  Council,  and  save  and  in  so  much  as  the  practice  thereof  may  be  varied 
by  the  said  Acts  of  the  reign  of  his  late  Majesty  or  by  this  Act,  the  said  causes  of 
Appeal  to  Her  Majesty  in  Council  shall  be  commenced  within  the  same  times,  and 
conducted  in  the  same  form  and  manner,  and  by  the  same  persons  and  officers, 
as  if  Appeals  in  the  same  causes  had  been  made  to  the  Queen  in  Chancery,  the  High 
Court  of  Admiralty  of  England,  or  the  Lords  Commissioners  of  Appeals  in  prize 
causes  respectively ;  and  all  things  otherwise  lawfully  done  and  expedited  in  the 
said  causes  of  Appeal  by  the  Registrar  of  the  High  Court  of  Admiralty  of  England, 
his  deputy  or  deputies,  in  consequence  of  the  passing  of  the  said  Acts  of  the  reign 
of  His  late  Majesty,  shall  be  deemed  to  be  valid  to  all  intents  whatsoever. 

VI.  And  whereas  by  the  provisions  of  the  hereinbefore  secondly-recited  Act  it 
was  enacted,  that  the  said  Judicial  Committee  should  have  and  enjoy  in  all  respects, 
such  and  the  same  power  of  punishing  contempts  and  of  compeUing  appearances, 
and  that  His  Majesty  in  Council  should  have  and  enjoy  in  all  respects  such  and  the 
same  powers  of  enforcing  judgments,  decrees,  and  orders  (both  im,  personam,  and 
in  rem),  as  are  given  to  any  Court  Ecclesiastical  by  an  Act  of  Parliament  passed  in 
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a  seasioD  of  Parliament  of  the  second  and  third  years  of  the  reign  of  His  Majesty 
King  William  the  Fourth,  intituled  An  Act  for  enforcing  the  process  upon  contempts 
in  the  Courts  Ecclesiastical  of  England  and  Ireland,  and  that  all  such  powers  as 
are  given  to  Courts  Ecclesiastical,  [16]  if  of  punishing  contempts  or  of  compelling 
appearances,  should  be  exercised  by  the  said  Judicial  Committee,  and  of  enforcing 
decrees  and  orders  should  be  exercised  by  His  Majesty  in  Council,  in  such  and  the 
same  manner  as  the  powers  in  and  by  such  Act  of  Parliament  given,  and  should  be 
of  as  much  force  and  effect  as  if  the  same  had  been  thereby  expressly  given  to  the 
said  Committee  or  to  His  Majesty  in  Council ;  be  it  enacted,  That  so  much  of  t^e 
said  Act  as  relates  to  the  powers  thereby  given  to  the  said  Judicial  Committee  and 
to  His  Majesty  in  Council,  under  the  last-recited  act,  shall  be  repealed. 

YII.  And  be  it  enacted,  that  for  better  punishing  contempts,  compelling  appear- 
ances, and  enforcing  judgments  of  Her  Majesty  in  Council,  and  all  orders  and 
decrees  of  the  said  Judicial  Committee  or  their  surrogates,  in  all  causes  of  Appeal 
from  Ecclesiastical  Courts  and  from  Admiralty  or  Vice-Admiralty  Courts,  Her 
Majesty  in  Council  and  the  said  Judicial  Committee  and  their  surrogates  shall  have 
the  same  powers  by  attachment  and  committal  of  the  person  to  any  of  Her  Majesty's 
gaols,  and  subsequent  discharge  of  any  person  so  committed,  as  by  any  statute, 
custom,  or  usage  belong  to  the  Judge  of  the  High  Court  of  Admiralty  of  England : 
and  the  said  Judicial  Committee  shall  have  the  same  immunities  and  privileges  as 
are  conferred  on  the  Judge  of  the  High  Court  of  Admiralty  of  England  under  an 
Act  passed  in  the  fourth  year  of  the  reign  of  Her  Majesty,  intituled  An  Act  to  improve 
the  practice  and  extend  the  jtiHsdiction  of  the  High  Court  of  Admiralty  of  England, 
as  fully  as  if  the  same  had  been  thereby  expressly  given  to  the  said  Judicial  Com- 
mittee. 

VIII.  And  be  it  enacted,  that  in  all  causes  of  Appeal  to  Her  Majesty  in  Council 
from  Ecclesiastical  Courts,  and  from  Admiralty  or  Vice-Admiralty  Courts,  in 
which  any  person  duly  admonished  or  cited  or  required  to  comply  with  any  lawful 
order  or  decree  of  Her  Majesty  in  Council,  or  of  the  said  Judicial  Committee  or 
their  surrogates,  and  neglecting  or  refusing  to  pay  obedience  to  such  lawful  order  or 
decree,  or  committing  any  contempt  of  the  process  under  the  Seal  of  Her  Majesty 
in  ecclesiastical  and  maritime  causes,  shall  [17]  reside  out  of  the  dominions  of  Her 
Majesty,  or  shall  have  privilege  of  peerage,  or  shall  be  a  Lord  of  Parliament  or  a 
Member  of  the  House  of  Commons,  it  shall  be  lawful  for  the  said  Judicial  Committee 
or  their  surrogates  to  pronounce  such  person  to  be  contumacious  and  in  contempt, 
and  after  he  shall  have  been  so  pronounced  contumacious  and  in  contempt  to  cause 
process  of  sequestration  to  issue  under  the  said  Seal  of  Her  Majesty  against  the  real 
and  personal  estate,  goods,  chattels,  and  effects,  wheresoever  lying  within  the 
dominions  of  Her  Majesty,  of  the  person  against  or  upon  whom  such  order  or  decree 
shall  have  been  made,  in  order  to  enforce  obedience  to  the  same,  and  payment  of  the 
expenses  attending  such  sequestration,  and  all  proceedings  consequent  thereon, 
and  to  make  such  further  order  in  respect  of  or  consequent  on  such  sequestration, 
and  in  respect  to  such  real  and  personal  estate,  goods,  chattels,  and  effects  seques- 
trated thereby,  as  may  be  necessary,  or  for  payment  of  monies  arising  from  the 
same,  to  the  person  to  whom  the  same  may  be  due,  or  into  the  Registry  of  the  High 
Court  of  Admiralty  and  Appeals,  for  the  benefit  of  those  who  may  be  ultimately 
entitled  thereto. 

IX.  And  be  it  enacted,  and  all  inhibitions,  citations,  monitions,  and  other  instru- 
ments incidental  to  or  arising  out  of  such  causes  of  Appeal,  shall  be  issued  in  the 
name  of  Her  Majesty,  and  under  Seal  of  Her  Majesty  in  ecclesiastical  and  maritime 
causes,  and  shall  be  of  full  authority  in  all  places  throughout  the  dominions  of  Her 
Majesty. 

X.  And  be  it  enacted,  that  in  all  Appeals  in  ecclesiastical  and  maritime  causes 
to  Her  Majesty  in  Council  it  shall  be  lawful  for  Her  Majesty  in  Council,  and  the  said 
Judicial  Committee  or  their  surrogates,  at  the  petition  of  any  person  interested 
in  the  same,  to  decree  monitions  for  the  transmission  of  any  sum  or  sums  of  money 
respecting  which  any  order  or  decree  may  be  made,  or  any  questions  may  be  de- 
pending arising  out  of  such  causes,  and  the  proceeds  of  all  ships  or  vessels, 
goods,  and  cargoes,  respecting  which  any  Appeals  may  be  depending,  into  the 
Registry  of  the  High  Court  of  Admiralty  and  Appeals,  for  the  benefit  of  the  person 
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[18]  or  persona  who  may  be  ultimatelj  entitled  thereto,  or  for  payment  thereof  to 
the  person  to  whom  the  same  may  be  lawfully  due. 

XI.  And  be  it  enacted,  that  it  shall  be  lawful  for  Her  Majesty,  by  order  in 
Council,  to  direct  that  all  causes  of  Appeal  from  Ecclesiastical  Courts,  and  from 
the  Vice-Admiralty  Court  of  the  Cape  of  Good  Hope,  and  all  Vice-Admiralty  Courts 
to  the  westward  thereof,  in  which  the  Appeal  and  Petition  of  Reference  to  Her 
Majesty  shall  have  been  lodged  in  the  Registry  of  the  High  Court  of  Admiralty  and 
Appeals,  within  twelve  calendar  months  from  the  giving  or  pronouncing  of  any  order, 
decree,  or  sentence  appealed  from,  and  all  causes  of  Appeal  from  Vice- Admiralty 
Courts  to  the  eastward  of  the  Cape  of  Good  Hope,  in  which  the  Appeal  and  Petition 
of  Reference  to  Her  Majesty  shall  have  been  lodged  in  the  Registry  of  the  High  Court 
of  Admiralty  and  Appeals,  within  eighteen  calendar  months,  from  the  giving  or 
pronouncing  any  order,  decree,  or  sentence  appealed  from,  shall  be  referred  to  the 
Judicial  Committee  of  the  Privy  Council,  and  the  said  Judicial  Committee  and  their 
surrogates  shall  have  full  power  forthwith  to  proceed  in  the  said  Appeals,  and  the 
usual  inhibition  and  citation  shall  be  decreed  and  issued,  and  all  usual  proceedings 
taken,  as  if  the  same  had  been  referred  to  the  said  Judicial  Committee  by  a  special 
order  of  Her  Majesty  in  Council  in  each  cause  respectively. 

XII.  And  be  it  declared  and  enacted,  that  as  well  the  costs  of  defending  any 
decree  or  sentence  appealed  from  as  of  prosecuting  any  Appeal,  or  in 
any  manner  intervening  in  any  cause  of  Appeal,  and  the  costs  on 
either  side,  or  of  any  party,  in  the  Court  below,  and  the  costs  of  opposing  any 
matter  which  shall  be  referred  to  the  said  Judicial  Committee,  and  the  costs  of  all 
such  issues  as  shall  be  tried  by  direction  of  the  said  Judicial  Committee  respecting 
any  such  Appeal  or  matter,  shall  be  paid  by  such  party  or  parties,  person  or  persons, 
as  the  said  Judicial  Committee  shall  order,  and  that  such  costs  shall  be  taxed  as  in 
and  by  the  said  Act  for  the  better  administration  of  justice  in  the  Privy  Council 
is  directed  respecting  the  costs  of  prosecuting  any  Appeal  or  matter  refer-[19]-red 
by  Her  Majesty  under  the  authority  of  the  said  Act,  save  the  costs  arising  out  of  any 
ecclesiastical  or  maritime  cause  of  Appeal,  which  shall  be  taxed  by  the  Registrar 
hereinafter  named,  or  his  Assistant  Registrar. 

XIII.  And  be  it  enacted,  that  the  Registrar  of  the  High  Court  of  Admiralty  of 
England  for  the  time  being  may  be  appointed  by  Her  Majesty  to  be  Registrar  of 
Her  Majesty  in  ecclesiastical  and  maritime  causes,  and  shall  have  power  to  appoint 
an  Assistant  Registrar,  as  provided  by  an  Act  passed  in  the  fourth  year  of  the  reign 
of  Her  Majesty,  intituled  An  Act  to  maJke  provition  for  the  Judge,  Registrar,  and 
Marshal  of  tii*  High  Court  of  Admiralty  of  England,  and  shall  during  his  good 
behaviour,  and  while  he  shall  be  Registrar  of  the  said  High  Court  of  Admiralty, 
hold  his  office  of  Registrar  of  Her  Majesty  in  ecclesiastical  and  maritime  causes,  and 
shall  do  all  such  things,  and  shall  have  the  same  powers  and  privileges  in  respect 
to  the  same,  as  belong  to  his  predecessors  in  the  office  of  Registrar  of  His  Majesty 
in  ecclesiastical  and  maritime  causes. 

XIY.  And  be  it  enacted,  that  all  records,  muniments,  books,  papers,  wills,  and 
other  documents  remaining  in  the  Registry  of  the  High  Court  of  Admiralty  and 
Appeals,  appertaining  to  t^e  lat«  High  Court  of  Delegates  and  Appeals  for  prizes, 
shall  be  and  remain  in  the  custody  and  possession  of  the  said  Registrar  of  Her 
Majesty  in  ecclesiastical  and  maritime  causes. 

XV.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial  Committee 
from  time  to  time  to  make  such  rules,  orders,  and  regulations  respecting  the  practice 
and  mode  of  proceeding  in  all  Appeals  from  Ecclesiastical  and  Admiralty  and  Vice- 
Admiralty  Courts,  and  the  conduct  and  duties  of  the  officers  and  practitioners  therein, 
and  to  appoint  such  officer  or  officers  as  may  be  necessary  for  the  execution  of  pro- 
cesses under  the  said  Seal  of  Her  Majesty,  and  in  respect  to  all  Appeals  and  other 
matters  referred  to  them,  as  to  them  shall  seem  fit,  and  from  time  to  time  to  repeal 
or  alter  such  rules,  orders,  or  r^ulations:  Provided  always,  that  no  such  rules, 
orders,  or  regulations  shall  be  of  any  force  or  effect  [20]  until  the  same  shall  have 
been  approved  by  Her  Majesty  in  Council. 

XVI.  And  whereas,  in  certain  causes  which  were  depending  before  the  late  High 
Court  of  Delegates,  certain  decrees  or  orders  were  made  and  interposed,  and  are  not 
yet  fully  carried  into  effect :  and  whereas,  in  consequence  of  the  death  of  the  Judges 
Delegate,  or  some  of  them,  named  in  the  several  commissions  under  the  Great  Seal, 
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such  decrees  or  orders  cannot  be  carried  into  effect;  be  it  enacted,  that  all  such 
causes  of  Appeal  and  complaint  which  were  depending  before  the  High  Court  of 
Delegates,  and  in  which  any  decree,  order,  or  thing,  for  the  reason  lastly  herein- 
before mentioned,  is  outstanding  and  not  fully  ended  and  determined,  shall  be  trans- 
ferred to  the  Judicial  Committee  of  the  Privy  Council ;  and  the  said  Judicial  Com- 
mittee shall  take  up  and  proceed  with  the  said  causes  in  the  same  manner  Ab  if  the 
same  had  been  originally  causes  of  Appeal  and  complaint  depending  befo''e  the  said 
Judicial  Committee. 

XVII.  And  be  it  enacted,  that  in  this  Act  all  words  denoting  a  male  person  shall 
be  taken  to  include  a  female  also,  and  all  words  denoting  one  person  or  thing  shall  be 
taken  to  include  also  several  persons  or  things,  unless  a  contrary  sense  shall  clearly 
appear  from  the  context ;  and  that  the  words  "  Arches  Court  of  Canterbury,"  used 
in  this  Act,  shall  be  construed  to  extend  to  such  Court  as  shall  exercise  the  juris- 
diction of  the  said  Court  or  be  substituted  for  the  same;  and  that  wherever  the 
words  "  Ecclesiastical  Court "  have  been  used  in  this  Act,  the  same  shall  be  con- 
strued to  extend  to  such  Court  as  shall  exercise  the  jurisdiction  or  any  part  of  the 
jurisdiction  exercised  by  any  Ecclesiastical  Court  or  be  substituted  for  the  same; 
and  the  words  "  Ecclesiastical  and  Maritime  Cause  of  Appeal  "  shall  be  construed  to 
extend  to  causes  appealed  from  Ecclesiastical  Courts  and  such  Court  as  shall  exercise 
the  jurisdiction  or  any  part  of  the  jurisdiction  exercised  by  any  Ecclesiastical  Court, 
or  be  substituted  for  the  same. 


[21]  Act  7  and  8  Vict.,  chap.  69. 

[An  Act  fo-r  amending  an  Act  passed  in  the  Fourth  Tear  of  the  Reign  of  Hit  late 
Majesty,  intituled  An  Act  for  the  better  Administration  of  Justice  in  His 
Majesty's  Privy  Council;  and  to  extend  its  Jurisdiction  and  Powers. — [6th 
August  1844.] 

Whereas  the  Act  passed  in  the  fourth  year  of  the  reign  of  His  late  Majesty, 
intituled  An  Act  for  the  better  Administration  of  Justice  in  His  Majesty's  Privy 
Council.,  hath  been  found  beneficial  to  the  due  administration  of  justice :  and  whereas 
another  Act,  passed  in  the  sixth  year  of  the  said  reign,  intituled  An  Act  to  afnend  the 
Law  touching  Letters  Patent  for  Inventions,  hath  been  also  found  advantageous  to 
inventors  and  to  the  public :  and  whereas  the  Judicial  Committee  acting  under  the 
authority  of  the  said  Acts  hath  been  found  to  answer  well  the  purposes  for  which 
it  was  so  established  by  Parliament :  but  it  is  found  necessary  to  improve  its  proceed- 
ings in  some  respects  for  the  better  despatch  of  business,  and  expedient  also  to 
extend  its  jurisdiction  and  powers :  and  whereas  by  the  laws  now  in  force  in  certain 
of  Her  Majesty's  Colonies  and  Possessions  abroad  no  Appeals  can  be  brought  to  Her 
Majesty  in  Council  for  the  reversal  of  the  judgments,  sentences,  decrees,  and  orders 
of  any  Courts  of  Justice,  within  such  Colonies,  save  only  of  the  Courts  of  Error  or 
Courts  of  Appeal  within  the  same,  and  it  is  expedient  that  Her  Majesty  in  Council 
should  be  authorised  to  provide  for  the  admission  of  Appeals  from  other  Courts  of 
Justice  within  such  Colonies  or  Possessions :  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  it  shall  be  competent  to  Her  Majesty,  by  any  order  or 
orders  to  be  from  time  to  time  for  that  purpose  made  with  the  advice  of  her  Privy 
Council,  to  provide  for  the  admission  of  any  Appeal  or  Appeals  to  Her  Majesty  in 
Council  from  any  judgments,  sentences,  decrees,  or  orders  of  any  Court  of  [22] 
Justice  within  any  British  Colony  or  Possession  abroad,  although  such  Court  riiaU 
not  be  a  Court  of  Errors  or  a  Court  of  Appeal  within  such  colony  or  possession ;  and 
it  shall  also  be  competent  to  Her  Majesty,  by  any  such  order  or  orders  as  aforesaid, 
to  make  all  such  provisions  as  to  Her  Majesty  in  Council  shall  seem  meet  for  the 
instituting  and  prosecuting  any  such  Appeals,  and  for  carrying  into  effect  any  such 
decisions  or  sentences  as  Her  Majesty  in  Council  shall  pronounce  thereon:  Pro- 
vided always,  that  it  shall  be  competent  to  Her  Majesty  in  Council  to  revoke,  alter  and 

695 


Digitized  by 


Google 


Ill  HOOBE  IND.  AFP..  2S  APPENDIX 

amend  any  such  order  or  orders  as  aforesaid,  as  to  Her  Majesty  in  Council  shall 
seem  meet :  Provided  also,  that  any  such  order  as  aforesaid  may  be  either  general  and 
extending  to  all  Appeals  to  be  brought  from  any  such  Court  of  Justice  as  aforesaid, 
or  special  and  extending  only  to  any  Appeal  to  be  brought  in  any  particular  case  : 
Provided  also,  that  every  such  general  Order  in  Council  as  aforesaid  shall  be  published 
in  the  London  Gaaette  within  one  calendar  month  next  after  the  making  thereof : 
Provided  also,  that  nothing  herein  contained  shall  be  construed  to  extend,  to  take 
away,  or  diminish  any  power  now  by  law  vested  in  Her  Majesty  for  regulating 
Appeals  to  Her  Majesty  in  Council  from  the  judgments,  sentences,  decrees,  or  orders 
of  any  Courts  of  Justice  within  any  of  Her  Majesty's  Colonies  or  Possessions  abroad. 

II.  And  whereas  it  is  expedient  for  the  further  encouragement  of  inventions  in 
the  useful  arts,  to  enable  the  time  of  monopoly  in  patents  to  be  extended  in  cases 
in  which  it  can  be  satisfactorily  shown  that  the  expense  of  the  invention  hath  been 
greater  than  the  time  now  limited  by  law  wiU  suffice  to  reimburse ;  be  it  enacted. 
Slat  if  any  person,  having  obtained  a  patent  for  any  invention,  shall  before  the 
expiration  thereof  present  a  Petition  to  Her  Majesty  in  Council,  setting  forth  that 
he  has  been  unable  to  obtain  a  due  remuneration  for  his  expense  and  labour  in 
perfecting  such  invention,  and  that  an  exclusive  right  of  using  and  vending  the 
same  for  the  further  period  of  seven  years,  in  addition  to  the  term  in  such  patent 
mentioned,  will  not  suffice  for  his  reimbursement  and  remuneration,  then,  if  the 
matter  of  [23]  such  petition  shall  be  by  Her  Majesty  referred  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  the  said  Committee  shall  proceed  to  consider  the  same 
after  the  manner  and  in  the  usual  course  of  its  proceedings  touching  patents,  and 
if  the  said  Committee  shall  be  of  opinion,  and  shall  so  report  to  Her  Majesty,  that 
a  further  period  greater  than  seven  years  extension  of  the  said  patent  term  ought 
to  be  granted  to  the  petitioner,  it  shall  be  lawful  for  Her  Majesty,  if  she  shall  so 
think  fit,  to  grant  an  extension  thereof  for  any  time  not  exceeding  fourteen  years, 
in  like  manner  and  subject  to  the  same  rules  as  the  extension  for  a  term  not  exceed- 
ing seven  years  is  now  granted  under  the  powers  of  the  said  Act  of  the  sixth  year 
of  the  reign  of  his  late  Majesty. 

III.  Provided  always  and  be  it  enacted,  that  nothing  herein  contained  shall 
prevent  the  said  Judicial  Committee  from  reporting  that  an  extension  for  any  period 
not  exceeding  seven  years  should  be  granted,  or  prevent  her  Majesty  from  granting 
an  extension  for  such  lesser  term  than  the  petition  shall  have  prayed. 

IV.  And  whereas  doubts  have  arisen  touching  the  power  given  by  the  said  recited 
Act  of  the  sixth  year  of  the  reign  of  his  late  Majesty  in  cases  where  the  patentees, 
have  wholly  or  in  part  assigned  their  right ;  be  it  enacted,  that  it  shall  be  lawful 
for  Her  Majesty,  on  the  report  of  tlie  Judicial  Committee,  to  grant  such  extension 
as  is  authorized  by  the  said  Act  and  by  this  Act,  either  to  an  assignee  or  assignees, 
or  to  the  original  patentee  or  patentees,  or  to  an  assignee  or  assignees  and  original 
patentee  or  patentees  conjointly. 

Y.  And  be  it  enacted,  that  in  case  the  original  patentee  or  patentees  hath  or  have 
departed  with  his  or  their  whole  or  any  part  of  his  or  their  interest  by  assignment 
to  any  other  person  or  persons,  it  shall  be  lawful  for  such  patentee,  together  with 
such  assignee  or  assignees  if  part  only  hath  been  assigned,  and  for  the  assignee  or 
assignees  if  the  whole  hath  been  assigned,  to  enter  a  disclaimer  and  memorandum  of 
alteration  under  the  powers  of  the  said  recited  Act;  and  such  disclaimer  and 
memorandum  of  such  alteration,  having  been  so  entered  and  filed  as  in  the  said 
recited  Act  mentioned,  [24]  shall  be  valid  and  effectual  in  favour  of  any  person  or 
persons  in  whom  the  rights  under  the  said  letters  patent  may  then  be  or  thereafter 
become  legally  vested ;  and  no  objection  shall  be  made  in  any  proceeding  whatsoever 
on  the  ground  that  the  party  making  such  disclaimer  or  memorandum  of  such  altera- 
tion had  not  sufficient  authority  in  that  behalf. 

VI.  And  be  it  enacted,  that  any  disclaimer  or  memorandum  of  alteration  before 
the  passing  of  this  Act,  or  by  virtue  of  the  said  recited  Act,  by  such  patentee  with 
such  assignee  or  by  such  assignee  as  aforesaid,  shall  be  valid  and  effectual  to  bind 
any  person  or  persons  in  whom  the  said  letters  patent  might  then  be  or  have  since 
become  vested ;  and  no  objection  shall  be  made  in  any  proceeding  whatsoever  tiiat 
the  party  making  such  disclaimer  or  memorandum  of  alteration  had  not  authority 
in  that  behalf. 
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VII.  And  be  it  enacted,  that  any  new  letters  patent  which  before  the  passing  of 
this  Act  may  have  been  granted,  under  the  provisions  of  the  above-recited  Act  of 
the  sixth  year  of  the  reign  of  his  late  Majesty,  to  an  assignee  or  assignees,  shall  be 
as  valid  and  effectual  as  if  the  said  letters  patent  had  been  made  after  the  passing 
of  this  Act,  and  the  title  of  any  party  to  such  new  letters  patent  shall  not  be  in- 
validated by  reason  of  the  same  having  been  granted  to  an  assignee  or  assignees : 
Provided  always,  that  nothing  herein  contained  shall  give  any  validity  or  effect  to 
any  letters  patent  heretofore  granted  to  an  assignee  or  assignees  where  any  action 
or  proceeding  in  tcire  facias  or  suit  in  equity  shall  have  been  commenced  at  any  time 
before  the  passing  of  this  Act,  wherein  the  validity  of  such  letters  patent  shall  have 
been  or  may  be  questioned. 

VIII.  Proyided  always,  and  be  it  enacted,  that  in  the  case  of  any  matter  or  thing 
being  referred  to  the  Judicial  Committee,  it  shall  be  lawful  for  the  said  Committee 
to  appoint  one  or  other  of  the  clerks  of  the  Privy  Council  to  take  any  formal  proofs 
required  to  be  taken  in  dealing  with  the  matter  or  thing  so  referred^  and  shall,  if 
they  so  think  fit,  proceed  upon  such  clerk's  report  to  them  as  if  such  formal  proofs 
had  been  taken  by  and  before  the  said  Judicial  Committee. 

[26]  IX.  And  be  it  enacted,  that  in  case  any  Petition  of  Appeal  whatever  shall 
be  presented,  addressed  to  Her  Majesty  in  Council,  and  such  Petition  shall  be  duly 
lodged  with  the  clerk  of  the  Privy  Council,  it  shall  be  lawful  for  the  said  Judicial 
Committee  to  proceed  in  hearing  and  reporting  upon  such  Appeal,  without  any 
special  Order  in  Council  referring  the  same  to  them,  provided  that  Her  Majesty  in 
Council  shall  have,  by  an  Order  in  Council  in  the  month  of  November,  directed  that 
all  Appeals  shall  be  referred  to  the  said  Judicial  Committee  on  which  petitions  may 
be  presented  to  Her  Majesty  in  Council  during  the  twelve  months  next  after  the 
making  of  such  order ;  and  that  the  said  Judicial  Committee  shall  proceed  to  hear 
and  report  upon  all  such  Appeals  in  like  manner  as  if  each  such  Appeal  had  been 
referred  to  the  said  Judicial  Committee  by  a  special  order  of  Her  Majesty  in 
Council :  Provided  always,  that  it  shall  be  lawful  for  Her  Majesty  in  Council  at  any 
time  to  rescind  any  general  order  so  made;  and  in  case  of  such  order  being  so 
rescinded,  all  Petitions  of  Appeal  shall,  in  the  first  instance,  be  preferred  to  Her 
Majesty  in  Council,  and  shall  not  be  proceeded  with  by  the  said  Judicial  Committee 
without  a  special  order  of  reference. 

X.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  Judicial  Committee  to 
make  an  order  or  orders  on  any  Court  in  any  colony  or  foreign  settlement,  or  foreign 
dominion  of  the  Crown,  requiring  the  Judge  or  Judges  of  such  Court  to  transmit 
to  the  Clerk  of  the  Privy  Council  a  copy  of  the  notes  of  evidence  in  any  cause  tried 
before  such  Court,  and  of  the  reasons  given  by  the  Judge  or  Judges  for  the  judg- 
ment pronounced  in  any  case  brought  by  appeal  or  by  writ  of  error  before  the  said 
Judicial  Committee. 

XI.  And  be  it  enacted,  that  it  shall  and  may  be  lawful  for  the  said  Judicial  Com- 
mittee to  make  any  general  rule  or  regulation,  to  be  binding  upon  all  Courts  in  the 
Colonies  and  other  Foreign  Settlements  of  the  Crown,  requiring  the  Judges'  notes 
of  the  evidence  taken  before  such  Court  on  any  cause  appealed,  and  of  the  reasons 
given  by  the  Judges  of  such  Court,  or  by  any  of  them,  for  or  against  the  judgment 
pronounced  by  such  Court;  which  notes  of  evidence  and  reasons  [26]  shall  by  such 
Court  be  transmitted  to  the  clerk  of  the  Privy  Council  within  one  calendar  month 
next  after  the  leave  given  by  such  Court  to  prosecute  any  appeal  to  Her  Majesty  in 
Council;  and  such  order  of  the  said  Committee  shall  be  binding  upon  all  Judges  of 
such  Courts  in  the  Colonies  or  Foreign  Settlements  of  the  Crown. 

XII.  And  be  it  enacted,  that  in  all  causes  of  Appeal  to  Her  Majesty  in  Council 
from  Ecclesiastical  Courts,  and  from  Admiralty  or  Vice-Admiralty  Courts,  which  now 
are  or  may  hereafter  be  depending,  in  which  any  person  duly  monished,  or  cited, 
or  requested  to  comply  with  any  lawful  order  or  decree  of  Her  Majesty  in  Council, 
or  of  the  Judicial  Committee  of  the  Privy  Council  or  their  surrogates,  made  before 
or  after  the  passing  of  this  Act,  shall  neglect  or  refuse  to  pay  obedience  to  such 
lawful  order  or  decree,  or  shall  commit  any  contempt  of  the  process  under  the  Seal 
of  Her  Majesty  in  ecclesiastical  and  maritime  causes,  it  shall  be  lawful  for  the  said 
Judicial  Committee  or  their  surrogates  to  pronounce  such  person  to  be  contumacious 
and  in  contempt,  and,  after  he  or  she  shall  have  been  so  pronounced  contumacious 
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and  in  contempt,  to  cause  process  of  sequestration  to  issue  under  the  said  Seal  of 
Her  Majesty  against  the  real  and  personal  estate,  goods,  chattels,  and  effects,  whereso- 
ever lying  within  the  dominions  of  Her  Majesty,  of  the  person  against  or  upon 
whom  such  order  or  decree  shall  have  been  made,  in  order  to  enforce  obedience  to 
the  same  and  payment  of  the  expenses  attending  such  sequestration,  and  all  pro- 
ceedings consequent  thereon,  and  to  make  such  further  order  in  respect  of  or  con- 
sequent on  such  sequestration,  and  in  respect  to  such  real  and  personal  estates, 
goods,  chattels,  and  effects  sequestrated  thereby,  as  may  be  necessary,  or  for  payment 
of  monies  arising  from  the  same  to  the  person  to  whom  the  same  may  be  due,  or  into 
the  registry  of  iiie  High  Court  of  Admiralty  and  Appeals,  for  the  benefit  of  those 
who  may  be  ultimately  entitled  thereto. 

Xin.  And  be  it  enacted,  that  this  Act  may  be  repealed  or  amended  during  this 
session  of  Parliament. 


[27]  Act  8th  and  9th  Vict.,  chap.  30. 

Jn  Act  to  amend  an  Act  passed  m  the  Third  and  Fourth  Tears  of  the  Reign  of  Hit 
late  Majesty  King  WUliam  the  Fowi-th,  intituled  An  Act  for  the  better  Admini- 
stration of  Justice  in  His  Majesty's  Privy  Council, — [30th  June  1845.] 

Whereas  by  an  Act  passed  in  the  Session  held  in  the  third  and  fourth  years  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  An  Act  for  the 
better  adminutiation  of  Justice  in  His  Majesty's  Privy  Cotmcil,  after  reciting  that 
various  Appeals  to  His  Majesty  in  Council  from  the  Courts  of  Sudder  Dewanny 
Adawlut  at  the  several  Presidencies  of  Calcutta,  Madras,  and  Bombay,  in  the  East 
Indies,  had  been  admitted  by  the  said  Courts,  and  the  transcripts  of  the  proceedings  in 
Appeal  had  been  from  time  to  time  transmitted  under  the  Seal  of  the  said  Courts 
through  the  East  India  Company,  then  called  the  United  Company  of  Merchants  of 
England,  trading  to  the  East  Indies,  to  the  office  of  His  Majestjr'g  said  Privy  Council, 
but  that  the  suitors  in  the  causes  so  appealed  had  not  taken  the  necessary  measures 
to  bring  on  the  same  to  a  hearing,  it  was  enacted  that  it  should  be  lawful  for  His 
Majesty  in  Council  to  give  such  directions  to  the  said  company  and  other  persons, 
for  the  purpose  of  bringing  to  a  hearing  before  the  Judicial  Committee  of  the  Privy 
Council  the  several  cases  appealed  or  Siereafter  to  be  appealed  to  His  Majesty  in 
Council  from  the  several  Courts  of  Sudder  Dewanny  Adawlut  in  the  East  Indies, 
and  for  appointing  agents  and  counsel  for  the  different  parties  in  such  Appeals, 
and  to  make  such  orders  for  the  security  and  payment  of  the  costs  thereof  as  His 
said  Majesty  in  Council  should  think  fit,  and  thereupon  such  Appeals  should  be 
heard  and  reported  on  to  His  Majesty  in  Council,  and  should  be  by  His  Majesty  in 
Council  determined,  in  the  same  manner,  and  the  judgments,  orders,  and  decrees 
of  His  Majesty  in  Council  thereon,  should  be  of  the  same  force  and  effect,  as  if  the 
same  had  been  brought  to  a  hearing  by  the  direction  of  the  parties  appealing,  in  the 
usual  course  of  proceeding:  [28]  Provided  always,  that  such  last-mentioned  powers 
should  not  extend  to  any  Appeals  from  the  said  Courts  of  Sudder  Dewanny  Adawlut 
other  than  Appeals  in  which  no  proceedings  then  had  been  or  should  thereafter  be 
taken  in  England  on  either  side  for  a  period  of  two  years  subsequent  to  the  ad- 
mission of  the  Appeal  by  such  Court  of  Sudder  Dewanny  Adawlut:  And  whereas  by 
certain  Orders  in  Council  made  under  certain  powers  contained  in  the  said  Act 
provision  is  made  for  registering  in  the  Council  Office  the  arrival  in  this  country 
of  the  transcripts  of  the  proceedings  in  Appeals  from  the  said  Courts:  And  whereas 
it  is  considered  advisable  that  the  said  Act  should  be  amended  in  manner  hereinafter 
mentioned  :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  that  the 
hereinbefore  recited  provisions  of  the  said  Act  shall  not  apply  to  the  case  of  any 
Appeal  which  shall  be  admitted  by  any  of  the  said  Courts  of  Sudder  Dewanny 
Adawlut  after  the  first  day  of  January,  one  thousand  eigKt  hundred  and  forty-six 

II.  And  be  it  enacted,  That  any  Appeal  to  be  admitted  by  any  of  the  said  Courts 
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of  Sudder  Dewanny  Adawlut  after  the  said  first  daj  of  January  one  thousand  eight 
hundred  and  forty-six,  shall  be  considered  and  be  held  to  be  abandoned  and  with- 
drawn by  consent  of  the  parties  thereto,  unless  some  proceedings  shall  be  taken  in 
England  in  the  same  by  one  or  more  of  the  parties  thereto  within  two  years  after 
registration  at  the  Council  Office  of  the  arrival  of  the  transcript;  and  any  such 
Appeal  as  aforesaid  shall  be  held  to  be  abandoned  and  withdrawn  in  like  manner 
under  any  other  circumstances  which  Her  Majesty  in  Council  may  from  time  to 
time  by  any  orders  or  rules  in  that  behalf  direct  to  be  taken  and  considered  as  a 
withdrawal  thereof ;  and  the  East  India  Company  are  hereby  required  from  time  to 
time  to  ascertain  and  certify  to  the  proper  Courts  in  the  East  Indies,  all  Appeals 
which  may  from  time  to  time  become  abandoned  and  dropped  under  the  provisions 
of  this  clause. 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Council,  on  Appeal  from  the 
Supreme  and  Sudder  Dewanny  Courts  in 
the  East  Indies,  1846-50.  By  Edmund  F. 
Moore,  Barrister-at-Law.     Vol.  IV. 


RUNGAMA  (Widow),  for  herself  and  on  behalf  of  LUTCHMEPUTTY  NAIDOO,— 
AppeUant;  ATCHAMA  (Widow);  RAMAN ADHA  BABOO,  and  PUTTOORY 
CALY  BOSS,— Respotidentg ;  ATCHAMA  (Widow),— Appellant ;  RAM- 
ANADHA  BABOO,— Respondent*  [June  16,  17,  18,  19,  30,  July  1,  2,  3, 
1846]. 

On  Appeal  from  the  Svdder  Dewanny  Court  at  Madras. 

Review  of  the  Hindoo  Law,  relating  to  the  validity  of  a  second  adoption,  by  a 
Hindoo,  during  the  lifetime  of  the  first  adopted  son  [4  Moo.  Ind.  App.  93 
et  seq.'\. 

v.,  a  Zemindar,  in  the  Northern  Circars  at  Madras,  of  the  Soodra  caste,  being 
childless,  adopted,  with  the  consent  of  his  wife,  a  son,  J.  At  the  time  of 
this  adoption,  he  executed  a  deed  with  the  natural  father  of  J.,  by  which 
he  undertook  to  make  him  heir  to  his  Zemindary  and  wealth.  V.  subse- 
quently married  a  second  wife,  and  during  the  lifetime  of  his  adopted  son, 
J.,  adopted  a  second  son,  R.  Both  these  adopted  sons  lived  in  V.'s  house, 
who,  while  they  were  minors,  made  a  division  of  his  ancestral  and  other 
estate,  between  them,  in  certain  proportions.  J.,  when  he  came  of  age, 
entered  into  possession  of  his  share :  but  R.,  being  a  minor,  Y.  managed  his 
share  for  him,  and  died  during  his  minority.  At  V.'s  death,  J.  claimed  the 
right  of  succession  to  the  whole  of  V.'s  estate  and  property,  insisting,  that  V. 
was  precluded  from  alienating  any  portion  of  the  estate,  to  his,  the  first 
adopted  son's,  prejudice;  and  that  the  adoption  of  R.  during  his  lifetime, 
was  illegal  and  void.  The  Sudder  Dewanny  Adawlut  at  Madras  decided  that 
the  second  adoption  was  valid.  Held,  upon  appeal,  by  the  Judicial  Committee 
of  the  Privy  Council,  reversing  that  decree:  — 

First.  That,  according  to  the  Hindoo  Law,  a  second  adoption  of  a  son,  the 
first  adopted  son  being  alive,  and  retaining  the  character  of  a  son,  was  an 
illegal  and  void  act  [4  Moo.  Ind.  App.  97]. 

Secondly.  That  J.'s  acquiescence  in  the  division,  after  he  came  of  age,  did 
not  preclude  his  right  to  recover  the  ancestral  estates,  as  V.  had  no  power 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  President  (the  Duke 
of  Buccleuch),  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon. 
T.  Pemberton  Leigh, 

Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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to  alienate  any  portion  of  the  ancestral  estate  to  J.'s  prejudice  [4  Moo.  Ind. 
App.  103].    But 

Thirdly.  That  (upon  the  principle  that  a  party  cannot  affirm  and  disaffirm 
the  same  transaction)  effect  must  be  given  to  the  intentions  of  V.,  so  far 
as  V.  had  power  of  disposing  of  his  property,  by  an  act,  inter  vivot;  and  in 
which  J.  had  acquiesced;  and  that  as  J.  took  the  whole  of  the  ancestral 
property  of  V.,  he  must  give  up  for  the  benefit  of  R.  that  part  of  V.'s  other 
property,  included  in  his  share  in  the  division,  and  to  give  effect  to  which 
his  consent  was  not  necessary  [4  Moo.  Ind.  App.  103]. 

Among  the  Soodras,  a  childless  Hindoo  may  adopt  a  son  from-  a  gotrum  different 
from  his  own. 

The  consent  of  a  wife  to  the  adoption,  of  a  son,  by  her  husband,  a  childless 
Hindoo,  is  not  essential  to  the  validity  of  the  adoption.  Adoption  is  the 
act  of  the  husband  alone ;  although  the  wife  may  join  in  it. 

Upon  a  disputed  question  of  adoption,  the  Provincial  Court,  and  the  Sudder 
Court,  on  appeal,  held  that  the  evidence  was  not  sufficient  to  establish 
the  fact  of  adoption.  Such  decision  reversed  by  the  Judicial  Com- 
mittee. 

There  were  two  Appeals  in  this  case,  against  a  Decree  of  the  Sudder  Dewanny 
Adawlut  at  Madras,  [2]  made  in  three  separate  suits,  instituted  in  the  Provincial 
Court  of  the  Northern  Division  of  Madras,  to  determine  the  right  of  succession  to 
the  estates  of  the  late  Raja  Vassareddy  Vencatadry  Naidoo,  the  hereditary  proprietor 
of  large  Zemindary  property,  situate  in  the  zillahs  of  Guntoor,  Masulipatam,  and 
Rajamundry,  in  the  Northern  Division  of  the  Presidency  of  Madras.  The  first  suit 
was  instituted  by  the  Respondent,  Ramanadha,  against  Jaganadha,  the  adopted 
son  of  the  la^e  Vencatadry,  claiming  a  part  [3]  of  the  Vassareddy  estates,  first,  as  the 
second  adopted  son  of  Vencatadry;  and,  secondly,  by  virtue  of  a  settlement  made 
by  Vencatadry,  in  his  lifetime,  dividing  his  estates  between  Jaganadha  and  Rama- 
nadha, the  entirety  of  which  had  notwithstanding  been  taken  possession  of  by 
Jaganadha,  at  Vencatadry's  death.  The  second  suit  was  instituted  by  Atchama,  the 
Appellant  in  the  second  Appeal,  against  Ramanadha,  claiming  succession  to  Ven- 
catadry's estates,  as  the  senior  widow  of  Jaganadha  (who  died  pending  the  litigation 
between  him  and  Ramanadha,  without  issue  by  either  of  his  wives,  Atchama  or 
Rungama) ;  and  secondly,  under  a  Will  alleged  to  have  been  made  in  her  favour  by 
Jaganadha.  The  third  suit  was  brought  by  the  Appellant,  Rungama,  the  junior 
widow  of  Jaganadha,  for  herself,  and  on  behalf  of  Lutchmeputty,  as  his  guardian  and 
adoptive  mother,  against  Atchama,  Ramanadha,  and  one  Puttoory  Caly  Dobs,  claim- 
ing for  Lutchmeputty,  as  the  adopted  son,  and  testamentary  heir  of  Jaganadha, 
the  whole  of  the  estates  of  Vencatadry  and  Jaganadha. 

The  facts  which  gave  rise  to  these  suits  were  as  follow : — 

On  the  2nd  of  April  1798,  Raja  Vassareddy  Vencatadry  Naidoo,  having  no 
issue  of  his  body,  with  the  concurrence  of  his  wife,  adopted  Jaganadha  as  his  son. 
The  fact  of  this  adoption  was  notified  to  the  Collector  of  Guntoor,  on  the  same 
day. 

At  the  time  of  the  adoption,  Vencatadry  entered  into  an  agreement,  or  contract 
of  adoption,  with  Chundramooly  Naidoo,  the  natural  father  of  Jaganadha.  This 
agreement  was  contained  in  two  instruments.  The  first,  dated  the  7th  of  April  1798, 
executed  by  Vencatadry,  and  addressed  to  Chundramooly,  after  re-[4]-citing  that  the 
ceremony  of  adoption  had  been  performed,  declared  the  effect  of  it,  in  the  follow- 
ing words: — "Therefore,  be  it  believed,  that  I  have  executed  this,  (my  tutelar  deity 
bearing  witness,)  that  Jaganadha  Naidoo  is  hukdar  or  heir  to  my  Zemindary, 
miraSy,  to  my  wealth  and  debts ;  and  that  I  have  it  not  in  my  power,  on  any  account 
whatever,  to  make  over  (the  same)  to  any  other  person  besides  him  (Jaganadha 
Naidoo)."  The  other  instrument,  dated  the  16th  of  April  1798,  executed  by 
Chundramooly,  and  addressed  to  Vencatadry,  after  stating  the  assent  of  the  natural 
parents  of  Jaganadha,  proceeded  thus: — "  Whereupon,  you  having  received  him  in 
adoption,  by  performing  the  whole  ceremonies  of  Datta-Homam,  Nama-carana,  etc., 
conferring  upon  him  your  estate  and  debts,  as  well  as  the  right  of  your  Zemindary, 
executing  a  paper  to  my  name,  promising  that  no  other,  except  himself,  shall  have 
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posgesaion  of  the  above,  and  sending  the  said  paper  to  me,  and  desiring  to  obtain 
a  document  from  me  also,  I  have  written  and  tendered  this  agreement,  which  is  to 
assure  you  that  the  said  boj  is  yours,  and  that  he  has  nothing  to  do  with  me  any 
more." 

On  the  11th  of  May  1803,  Tencatadry  caused  the  ceremonies  of  marriage  to  be 
performed,  between  Jaganadha,  and  Atchama,  and  Rungama,  all  of  them  being  then 
children ;  Atchama  being  two  or  three  years  older  than  Rungama.  These  ceremonies 
were  performed  simultaneously. 

After  the  lapse  of  some  years,  and  in  the  month  of  May  1807,  Vencatadry 
married  a  second  wife.  Shortly  after  this  second  marriage,  Vencatadry,  being 
desirous  of  adopting  the  Respondent,  Ramanadha,  consulted  the  learned  men 
attached  to  his  samastanum,  who  informed  [6]  him,  that  such  adoption  was  illegal, 
and  could  not  be  made,  expressing  their  opinion  in  the  following  form: — "You 
have  already  adopted  Jaganadha,  as  your  son,  by  performing  the  necessary  cere- 
monies, and  made  him  heir,  both  to  the  real  and  personal  estate  acquired  by  your 
forefathers,  and  to  your  own  acquisition.  Jaganadha  has  thereby  been  invested  with 
authority,  either  to  object  to  your  making  over  the  immoveable  property,  acquired 
by  your  ancestors,  or  to  acquiesce  in  the  alienation  of  your  own  property.  You  are 
already  the  father  of  a  son,  and  you  should  not,  therefore,  make  a  second  adoption." 

Notwithstanding  this  opinion,  Vencatadry  proceeded  to  adopt  Ramanadha,  as 
his  son,  and  took  him  to  live  with  him  under  the  same  roof,  where  he  continued  till 
Vencatadry'g  death. 

Raja  Vassareddy  Vencatadry  made  three  successive  apportionments,  or  parti- 
tions, of  his  property,  to  take  effect  during  his  life.  One  of  these  apportionments 
was  made  in  the  year  1812,  whereby  he  divided  his  property  into  four  shares,  re- 
taining one  share  in  his  own  possession,  and  devoting  the  income  of  another  to 
charitable  purposes;  the  two  remaining  shares  being  divided  between  Jaganadha 
and  Ramanadha :  Jaganadha  being  put  into  possession  of  the  share,  called  Chattoor- 
niooka-Patnam  Vahi,  and  Ramanadha  being  put  into  possession  of  the  share,  called 
Vomma-mahes-wara  Vahi.  To  render  this  disposition  of  the  property  final  and 
secure,  so  far  as  it  was  possible  for  him  to  do  so,  he  caused  instruments  to  be  exe- 
cuted by  Jaganadha  and  Ramanadha  in  1812  and  1814,  when  they  were  both 
minors,  in  which  they  mutually  acknowledged  the  arrangement,  and  promised  to 
acquiesce  in  it.  This  partition  of  the  property  con-[6]-tinued  throughout  the  re- 
mainder of  the  minority  of  Jaganadha,  and  was  in  existence  when  he  came  of  age 
in  the  early  part  of  1815.  In  February  1816,  another  apportionment  was  made, 
whereby  Vencatadry  retained  in  his  own  hands  the  portion  called  the  Dhurma  Vahi, 
(consisting  of  98  villages  and  a  tank,)  to  be  appropriated  to  charitable  purposes,  and 
divided  the  remaining  property,  formerly  constituting  three  shares,  into  two 
divisions,  still  called  Chattoor-mooka-Patnam  Vahi,  and  the  Vomma-maheswara 
Vahi.  These  two  divisions  were  assigned  by  lot,  which  had  the  effect  of  changing 
the  shares,  as  formerly  allotted,  and  Jaganadha  was  put  in  possession  of  the  Vonuna- 
maheswara,  consisting  of  262  villages,  and  Ramanadha  into  that  of  the  Chattoor- 
mooka-Patnam,  consisting  of  201  villages.  A  third  apportionment,  extending  to  the 
residue  not  previously  divided,  was  made  in  July  1816,  when  Vencatadry  divided 
the  Dhurma  Vahi  into  two  shares,  annexing  one  share,  consisting  of  62  villages,  to 
Vomma-maheswara,  the  portion  which  had  been  last  allotted  to  Jaganadha  ;  and  the 
other,  consisting  of  36  villages  and  a  tank ;  to  Chattoor-mooka  Patnam,  the  division 
allotted  to  Ramanadha.  From  that  time,  it  did  not  appear  that  Vencatadry  in  any 
way  interfered  with  the  Vomma-makeswara  division,  which  he  had  assigned  to 
Jaganadha.  Over  Chattoor-mooka-Patnam,  which  was  in  the  possession  of  Rama- 
nadha, who  was  still  a  minor,  Vencatadry  exercised  the  absolute  power  of  control  and 
management,  up  to  the  time  of  his  death. 

In  consequence  of  these  several  allotments,  it  appeared  that  the  property  which 
was  in  the  possession  or  management  of  Jaganadha  and  Ramanadha  was  as 
follows: — In  the  possession  of  Jaganadha;  121  villages  in  Guntoor,  174  villages  in 
Masulipatam,  19  vil-[7]-Iages  in  Rajamuhdry.  In  the  possession  of  Ramanadha; 
212  villages  in  Guntoor,  6  lunkas,  or  islands,  in  Masulipatam,  19  villages  in 
Rajamundry. 

In  the  year  1815,  in  the  lifetime  of  Vencatadry,  the  revenue  payable  to  Govem- 

602 


Digitized  by 


Google 


ATCHAMA  V.  RAMANADHA  BABOO  [1846]       IV  MOOSE  IND.  APP.,  • 

ment,  in  respect  of  the  Zemindary  property,  fell  considerably  into  arrear;  and 
sequestrations,  extending  over  a  large  portion  of  the  property,  were  issued  in  their 
several  Zillahs,  by  the  Collectors  of  Guntoor  and  Rajamundry.  In  consequence  of 
these  sequestrations,  81  villages  in  Guntoor,  and  19  villages  in  Rajamundry,  were 
taken  out  of  the  possession  of  Jaganadha;  and  127  villages  in  Guntoor,  and  19 
villages  in  Rajamundry,  out  of  the  possession  of  Ramanadha. 

In  this  state  the  property  remained  at  the  death  of  Vencatadry,  which  took 
place  on  the  17th  of  August  1816.  Upon  this  event,  Jaganadha  submitted  a  question 
to  the  Pundits,  attached  to  his  samastanum,  with  regard  to  the  wish  of  Ramanadha, 
to  join  in  the  funeral  ceremonies.  In  answer  to  this  question,  the  Pundits  all  con- 
curred in  stating  their  opinion,  that  as  a  second  adoption  would  have  been  unlawful, 
Ramanadha  had  no  right  to  aasist  in  the  performance  of  the  funeral  ceremonies  of 
Vencatadry. 

Jaganadha  thereupon  asserted  his  exclusive  title  to  the  Zemindary  property 
of  the  late  Vencatadry,  and  addressed  arzis  to  the  Collectors  of  Guntoor  and  Raja- 
mundry, offering  to  pay  the  whole  amount  of  the  arrears,  in  respect  of  which  the 
villages  had  been  attached. 

-  On  the  6th  of  October  1816,  Jaganadha  received  an  intimation  from  the  Acting 
Collector  of  Guntoor,  that  Vencatadry  was  considered  to  have  "  divided  his  district 
into  equal  shares,  between  his  two  sons,  Jaganadha  and  Ramanadha,  and  that,  at  the 
time  of  his  death,  [8]  Ramanadha  was  in  the  possession  of  the  Chattoor-mooka- 
Patnam  Vahi."  Jaganadha,  on  the  receipt  of  this  intimation,  tendered  the  amount  of 
the  arrears.  He  also  represented  to  the  Acting  Collector,  that  inasmuch  as  it  was 
impossible  for  him  to  institute  any  legal  proceedings  against  Ramanadha  (who  was 
a  minor),  to  determine  any  adverse  claim  on  his  part,  unless,  by  the  interposition 
of  the  Court  of  Wards,  he  was  placed  in  a  situation  to  defend  the  suit ;  he,  Jaganadha, 
should  of  necessity  be  compelled  to  proceed  formally  against  the  Collector,  in  the 
event  of  his  refusal  to  deliver  up  the  whole  estate,  after  the  tender  of  the  full  amount 
of  the  arrears  due  thereon.  To  this  the  Collector  replied,  that  it  would  be  proper 
that  a  suit  should  be  forthwith  instituted,  by  Jaganadha,  against  the  Collector 
alone. 

Whereupon  Jaganadha,  on  the  8th  of  November  1816,  filed  his  plaint  in  the 
Provincial  Court  of  the  Northern  Division,  against  the  then  Acting  Collector  of 
Guntoor,  to  compel  the  restitution  of  the  villages  in  that  Zillah,  which  had  been 
sequestered  by  the  Government.  The  Collector,  by  his  answer,  admitted  that  Jaga- 
nadha had  tendered  the  amount  of  the  arrears,  but  alleged,  as  his  reason  for  not 
delivering  up  possession  of  the  villages,  held  by  him  under  attachment,  that  Rama- 
nadha was  the  proper  person  to  inherit  the  same. 

On  the  10th  of  May  1817,  the  cause  was  heard  by  the  Provincial  Court,  when 
the  Judges  (Mr.  Nathanfel  Webb,  First  Judge,  and  Mr.  P.  Cherry,  Second  Judge,) 
were  of  opinion,  that  the  real  question  in  the  case  was  the  right  of  succession  to  the 
vahee  or  district  in  question,  part  of  the  Zemindary  of  the  late  Vencatadry;  and 
there  being  an  informality  in  the  petition  of  plaint,  it  having  omitted  to  set  out  the 
names  of  the  villages  [9]  comprised  in  such  district,  pursuant  to  section  iii.,  Regula- 
tion III.,  A.D.  1802,  the  Court  nonsuited  the  Plaintiff.  Jaganadha  presented  a 
petition,  praying  for  a  review  of  the  above  Judgment.  The  Provincial  Court,  in  the 
first  instance,  refused  it ;  but  upon  a  second  petition,  to  the  same  purport,  they  sub- 
mitted the  petition  to  the  Sudder  Adawlut.  The  Sudder  Court,  having  taken  the 
same  into  consideration,  on  the  I3th  September  1817  authorized  the  Provincial 
Court  to  review  their  Judgment.  The  Provincial  Court  thereupon  proceeded  to 
review  their  Judgment,  and  on  the  15th  of  November  1817  passed  a  decree,  whereby 
they  declared  the  previous  decision  of  the  10th  of  May  1817  null  and  void;  and  after 
observing,  that  no  transfer  or  registry,  in  the  mode  provided  by  the  Regulations, 
had  been  made  during  the  lifetime  of  Vencatadry,  and  considering  that  the  claim 
then  before  them  could  not  aSect,  or  have  any  reference  whatever  to,  the  ultimate 
decision  of  the  legal  right  of  succession,  they  confined  the  question  solely  to  whether 
the  Acting  Collector  of  Guntoor  was  justified  in  refusing  to  deliver  up  the  villages 
to  Jaganadha,  on  his  paying  all  arrears,  and  expressed  their  opinion,  that  the 
interests  of  all  parties  would  have  been  best  consulted  by  receiving  the  arrears  from 
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Jaganadha,  and  by  withdrawing  the  attachment  and  delivering  the  villageB  to  him, 
and  that  there  was  no  legal  right  to  withhold  them. 

To  this  decree  Mr.  Travers,  the  Third  Judge  of  the  Court,  dissented,  and  on  the 
27th  of  February  1818  the  Collector  appealed  to  the  Sudder  Adawlut,  contending, 
that  Jaganadha  had  not  produced  before  him  such  evidence  of  his  right,  as  could  have 
justified  him,  the  Collector,  in  giving,  on  his  own  authority,  possession  to  Jaganadha, 
on  payment  of  the  balance  due. 

[10]  Shortly  before  the  presentation  of  the  Collector's  petition  of  appeal,  some 
sums  of  money  were  paid  into  the  Provincial  Court,  in  satisfaction  of  certain  instal- 
ments, under  a  Decree,  obtained  by  the  late  Yencatadry,  to  the  whole  of  which  Jaga- 
nadha laid  claim,  as  the  sole  heir  to  the  late  Yencatadry,  and  Ramanadha  claimed 
one-half,  as  co-heir.  Upon  this,  the  Provincial  Court  referred  to  the  Sudder  Adawlut, 
for  instructions;  the  Sudder  Court  stated,  that,  in  their  opinion,  it  involved  the 
question  of  who  was  the  heir  of  the  deceased  Yencatadry,  and  whether  there  was 
more  than  one ;  that  they  could  not  solve  these  questions,  which  must  be  determined 
by  the  Provincial  Court,  on  •evidence  produced  before  them.  And  the  Sudder 
Adawlut  recorded  their  opinion,  for  the  guidance  of  the  Provincial  Court,  that  the 
most  regular  course  to  be  pursued  in  the  case  under  consideration,  and  in  similar 
cases  where,  an  original  party  in  a  suit  being  dead,  a  Court  should  have  any  sum 
to  pay  over  to  his  representatives,  would  be  to  give  sufficient  public  notice  that  such 
sum  is  so  payable,  and  would  be  paid  over,  after  a  stated  period,  to  the  person  or 
persons  who  should  bring  due  proof  of  their  right  to  receive  the  same. 

In  pursuance  of  this  opinion,  the  Provincial  Court,  on  the  18th  of  June  1818, 
propounded  the  following  questions,  to  the  Pundits  of  the  Northern,  Centre,  and 
Southern,  Provincial  Courts: — 

1. — "  Is  a  person,  having,  conjointly  with  his  wife,  adopted  a  son,  and  thereafter 
being  displeased  with  her,  and  marrying  a  second  wife,  authorised  by  Hindoo  law, 
conjointly  with  her  (the  second  wife),  to  adopt  a  sent " 

2. — "  A  person  adopting  a  son,  having,  for  any  rea-[ll]-«on,  adopted  a  second 
son,  is  the  former,  or  the  latter,  heir  to  the  estate  of  the  person  adopting,  or  are 
both  sons  entitled  to  share  the  samet " 

3. — "  If  both  have  a  right  to  share,  are  they  entitled  to  receive  equal  shares,  or 
different  proportions,  of  the  estate,  and  what  are  those  proportions  to  the  parties 
respectively! " 

4. — "  Has  a  person  who  has  acquired  a  large  property,  power  to  divide  the  whole, 
or  any  part  of  tixe  same,  equally  to  both  of  his  adopted  sons  during  his  lifetime,  and 
are  divisions  so  made  by  the  father,  of  legal  force  after  his  death  t " 

5.^-"  If  either  the  first  or  second  of  the  adopted  sons  act  contrary  to  the  will  of 
the  father  knowingly  and  intentionally,  will  he,  notwithstanding,  have  a  right  to 
the  whole,  or  to  a  part,  of  the  estate  of  his  father  t " 

To  these  questions,  the  following  answers  were  delivered,  by  V.  Narain  Sastri, 
the  Hindoo  Law-officer  of  the  Provincial  Court  of  Appeal,  for  the  Northern  Division. 
First: — "  The  man  who  has  married  a  wife,  and  who,  for  want  of  a  legitimate  son, 
adopted  a  son,  and  who  some  time  afterwards  married  a  second  wife,  has  authority 
to  adopt  a  second  son,  in  the  event  of  his  entertaining  a  wish  to  augment  his  off- 
spring. The  man  who  wishes  to  augment  his  offspring  is  by  law  authorised  to  adopt 
a  son,  though  he  has  a  legitimate  son.  On  the  same  principle,  a  man  may  adopt  a 
second  son  given,  though  he  has  already  a  son  given,  if  he  is  desirous  to  get  numerous 
offspring. 

"  In  Lohita  Smriti,  and  other  works,  prohibitions  are  contained,  that  if  a  man 
has  a  son  given,  he  should  not  adopt  a  second  son  given  ;  and,  further,  it  is  ordained 
that  no  adoption  of  a  son  given  can  be  made  while  he  [12]  has  a  son  of  the  body  in 
existence ;  but  it  is  stated  in  the  works  to  the  following  purport : — ^that  since  the  son 
delivers  his  father  from  hell,  he  is,  therefore,  called  Putra ;  that  the  man  who 
imagines,  that  it  is  enough  for  him,  if  his  deliverance  from  hell  can  be  effected  by 
the  means  of  a  single  son,  has  no  business  to  get  a  second  son ;  that  the  man  who 
wishes  to  have  a  numerous  offspring,  in  order  that  they  may  perform  the  ceremonies 
called  Gyavrajayati,  besides  delivering  him  from  hell,  may  procure  many  sons; 
and  that  he  who  wishes  not  to  have  his  offspring  thus  increased,  is  prohibited  from 
procuring  another  son. 
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"  In  the  book,  Vivada  Bhangarnava,  in  the  4th  section. — Sancha  and  Lohita : 
'  The  perpetual  support  of  a  consecrated  fire,  and  the  like,  the  Scriptures  and  sacri- 
fices, rewarded  with  ample  gratuities,  do  not  procure  the  sixteenth  part  of  the  benefit 
arising  from  the  birth  of  an  eldest  son.' 

"  Heaven  is  attained  by  him  who  is  celebrated  as  the  father  of  a  son,  and  of  a 
grandson ;  and  whose  many  children  and  himself,  while  living,  had  completed  the 
study  of  Scripture  and  the  performance  of  sacrifice. 

"  With  whom  Scripture  and  sacrifice  is  not  incomplete,  whose  study  of  the  Yeda, 
and  performance  of  sacrifice,  fail  not.  It  consequently  appears  to  be  a  benefit 
arising  from  numerous  issue,  that  many  sons,  and  the  father  himself,  fail  not 'in  the 
study  of  Scriptures  and  performance  of  sacrifice.  Many  sons  are  to  be  desired, 
that  some  one  of  them  may  travel  to  Gaya.  Hence  sons  of  various  descriptions  may 
be  adopted  by  one  who  desires  numerous  offspring. 

"  The  prohibition,  that  while  a  son  is  in  existence,  there  is  no  need  of  a  second 
son,  is  stated  in  the  4th  section  of  Vivada  Bhangarnava,  as  follows: — 'But  [13] 
here  the  intention  of  the  precept  is  to  forbid  adoption,  then,  only  when  there  is  no 
motive  for  it;  for  the  benefit  desired,  namely,  deliverance  from  hell,  is  obtained 
without  adopting  a  son  given,  and  through  him,  therefore,  that  purpose  is  not 
effected ;  but  one  who  desires  numerous  issue  for  other  purposes,  besides  deliverance 
from  hell,  may  adopt  a  son  given,  and  others,  although  he  have  one  legally  begotten. 
Sridhara  Swami  and  others  have  said  as  much.  Tha  Retnacara  and  Faryate  ex- 
press, that  a  son  given,  and  others,  should  not  be  adopted,  if  there  be  a  brother's 
son ;  from  which  it  must  be  understood,  that  the  prohibition  concerns  one  who  merely 
desires  male  issue  for  the  sake  of  deliverance  from  hell.  This  justifies  the  fact 
recorded  in  the  Bharata  and  other  works,  that  Pandu  having  other  male  issue,  ac- 
cepted of  Bhema,  Arjuna,  and  other  sons  of  his  wife,  and  he  did  so  although  he  had 
nephews.'  By^this  work  it  is  prescribed  that  many  sons  may  be  procured.  It  should 
not  be  objected  that,  by  the  above  work,  the  procuring  of  the  sons  of  different 
descriptions,  viz.,  sons  of  body  and  sons  given,  etc.,  is  alone  admitted,  and  not  the 
procuring  of  many  sons  of  one  and  the  same  class,  such  as  sons  given,  etc.  The 
adoption  already  made  of  many  sons  of  the  one  and  the  same  class,  such  as  Bhema, 
Arjuna,  etc.,  should  be  considered  as  sufficient  authority." 

Second.—"  If  a  man,  after  adopting  a  son  given,  adopt  a  second  son  given,  under 
any  plea  whatever,  both  the  sons  given  will  be  brothers  agreeably  to  their  seniority 
and  juniority,  in  the  same  manner  as  the  natural  sons  are;  consequently  the  said 
two  sons  given,  are  entitled  to  inherit  the  estate  of  the  adoptive  father  in  equal 
shares,  according  to  the  rule  called  '  Samousead  Asroo-[14]-tatvaloo,'  which  directs 
equality  where  no  other  proportion  is  specified." 

Third. — "  As  the  two  sons  given  in  adoption  are  equally  entitled  to  the  estate  of 
their  father,  so,  if  a  father  divide  the  estate,  they  should  abide  by  the  divisions  estab- 
lished by  him,  though  he  has  made  either  equal  or  unequal  divisions,  conformably  to 
the  rules  laid  down  in  the  Jeevadum  Bbaga  Prakarnum,  or  chapter  of  divisions, 
made  by  a  father  in  his  lifetime.  The  law  regarding  this  matter  is  inserted  in  the 
answer  to  the  fourth  question." 

Foqrth. — "  He  that  has  acquired  abundance  of  wealth  may,  during  his  lifetime, 
divide  his  estate  between  his  sons  as  he  pleases,  either  in  equal  or  unequal  shares, 
conformably  to  the  rules  prescribed  by  law;  and  his  sons  ought  to  abide  by  the 
division  made  by  him :  or  should  they  throw  obstacles  without  so  acting,  they  shall 
be  liable  to  punishment;  which  circumstance  is  stated  in  the  chapter  on  division 
made  by  a  father  in  his  lifetime,  contained  in  the  Tajnyawalcya  Smriti,  etc.,  Works. 
— Tajnyawalcya :  '  If  the  father  make  a  partition  among  his  sons,  he  may  give,  at 
his  pleasure,  more  to  some  and  less  to  others ;  or  give  the  first-born  the  portion  of  an 
eldest  son,  or  divide  the  estate  among  all  of  them  in  equal  shares.'  Nareda: 
'  Whether  the  father  distribute  equal  shares  to  his  sons,  or  give  more  wealth  to  some 
and  less  to  others,  according  to  circumstances,  such  shall  be  their  shares;  for  the 
father  is  lord  of  all.'  Vrihaspati :  '  Sons  to  whom  equal,  less,  or  greater  shares 
have  been  allotted  by  their  father,  should  maintain  such  distribution;  otherwise 
they  shall  be  chastised.' 

"By  the  foregoing  texts,  it  is  established,  that  the  father  may  distribute  his 
estate,  among  his  sons  as  he  [16]  pleases ;  and  that  the  sons,  if  they  don't  attend 
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thereto,  are  liable  to  punishment.    Badbayana :  '  Menu  dirtributed  the  heritage  to 
sons.' 

"  Let  .equal  shares  be  given  to  all  without  distinction. 

"  B7  this  very  same  law,  it  appears  that  equal  shares  alone  are  allotted  to  only 
the  fa^er  and  all  the  sons,  in  consequence  of  a  rule,  which  directs  equalitj,  where 
no  other  proportion  is  specified. 

"  By  the  foregoing  work  it  is  ordained  that  the  distribution  to  sons  in  equal 
shares  alone  is  essential." 

Fifth. — "  If  either  the  first  or  the  second  adopted  son  resist  the  lawful  orders 
of  his  father,  and  be  in  enmity  with  him,  he  will,  in  that  case,  be  considered  as 
rebellious  to  his  father.  It  is  ordained  by  the  code  of  law,  that  he  is  not  entitled  to 
have  a  share  in  the  father's  estate.  llie  texts  respecting  this,  are  as  follow. — 
Yajnyawalcya :  '  A  professed  enemy  to  the  father,  a  degraded  man,  one  deprived  of 
virility,  one  lame,  a  madman,  an  idiot,  one  born  blind,  and  he  who  is  afflicted  by 
an  incurable  disease,  must  be  maintained  without  any  allotment  of  shares.'  Nareda : 
'  A  professed  enemy  to  his  own  father,  a  degraded  man,  one  deprived  of  virility, 
and  a  man  formally  expelled  by  his  kinsman,  shall  not  inherit  though  begotten  by 
the  deceased,  much  less  if  begotten  on  his  wife  by  a  kinsman  legally  appointed.' 
In  the  above-mentioned  texts  it  is  ordained  that  the  professed  enemy  to  his  own  father 
shall  have  no  share,  though  he  be  the  son  of  the  body." 

The  answer  delivered  by  Ausoory  Alaja  Singara  Charloo,  the  Pundit  of  the 
Provincial  Court,  in  the  Centre  Division,  was  as  follows : — 

First. — "  Should  a  person  who,  in  the  first  instance,  adopted  a  son,  in  conjunc- 
tion with  his  first  wife,  and  [16]  who  afterwards  married  a  second  wife,  wish  to 
adopt  another  son  in  conjunction  with  his  second  wife,  he  may  adopt  a  second  son 
given  accordingly.  This  circumstance  is  specified  in  a  chapter  on  the  distribution 
made  by  a  father  in  his  lifetime,  and  also  in  a  section  relative  to  the  qpn  given,  which 
are  contained  in  Jaganatha  Tercapanchananum,  Smriti  Chandrika,  etc.,  law-books, 
as  well  as  Etikasam,  Bharatum,  etc.,  works.  But  one  who  desires  numerous  issue 
for  other  purposes,  besides  deliverance  from  hell,  may  adopt  a  son  given,  and  others, 
although  he  have  a  son  legally  begotten.  Sridhara,  Swami,  and  others,  have  said 
as  above. 

"  What  benefits  arise  from  numerous  issue  are  as  follow : — 

"  Many  sons  are  to  be  desired,  that  some  one  of  them  may  travel  to  Gaya,  or 
perform  sacrifice  called  Aswameda,  or  consecrate  a  black  bull  at  the  funeral. 

"  Hence  sons  of  various  descriptions  may  be  adopted  by  one  who  desires  numer- 
ous ofispring. 

"  The  meaning  of  the  foregoing  is,  tl1.1l  any  person  may  adopt  son*  jjiven,  etc , 
though  he  hns  a  son  of  his  body  to  deliver  him  from  hell.  Moreover  Pandu  Maha- 
raja, who  was  acquainted  with  the  legal  prohibition,  obtained  Bhema  and  Arjuna, 
and  other  sons  of  his  wife,  from  a  desire  of  having  a  son  endowed  with  strength,  and 
one  skilled  in  jurisprudence  and  philosophy,  though  he  had  a  son  of  his  wife  called 
Dharmaraja. 

"  In  like  manner,  as  above,  many  sons  g^ven  may  be  adopted,  with  a  view  that 
one  of  them  at  least  may  perform  the  ceremony  called  Gaya  Sraddha,  etc.,  a(MX>rding 
to  the  text,  which  expresses,  '  Many  sons  are  to  be  desired.' 

[17]  Second. — "  The  two  sons  given  in  adoption,  being  heirs  to  the  estate  of  their 
adoptive  father,  have  authority  to  divide  the  estate  of  their  adoptive  father  between 
themselves,  in  the  same  manner  as  the  two  legitimate  sons  of  his  own  body  have  a 
right  to  their  father's  estate,  and  divide  it  between  them. 

"  The  law  respecting  the  above  is  as  follows : — 

"  An  argument  of  law  which  is  established  in  one  cause  is  applicable  in  another, 
unless  a  special  objection  exists. 

"  Menu :  '  Distributed  the  heritage  to  sons.'  Apastamba :  '  The  father,  in  his 
lifetime,  ought  to  distribute  the  property  among  his  sons  in  equal  shares.'  Vishnu : 
'  If  a  father  make  a  partition  between  himself  and  his  sons,  he  may  give  or  reserve 
at  his  pleasure  any  part  of  his  own  acquired  wealth.'  Yajnyawalcya:  'If  the 
father  made  a  partition,  among  his  sons,  he  may  give  at  his  pleasure  more  to  some 
and  less  to  others,  or  give  the  first-born  the  portion  of  an  eldest  son,  or  divide  the 
estate  among  all  of  them  in  equal  shares.' 
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"  Ajccording  to  the  opinion  of  these  texts,  as  equal  shares  should  be  allotted,  the 
same  rule  which  was  prescribed  for  the  sons  of  the  body,  should  be  established  for 
the  SODS  given." 

Third. — "  These  two  sons  given,  are  entitled  to  inherit  their  adoptive  father's 
estate,  in  equal  shares,  and  not  in  unequal  shares ;  consequently  thej  are  to  divide 
the  whole  estate  of  their  adoptive  father  in  equal  shares  between  them." 

Fourth. — "He  who  acquired  much  wealth  has  authority  to  divide  either  the 
whole  or  a  part  of  his  estate  between  his  two  sons  given,  u  he  pleases ;  consequently 
the  two  sons  given,  must,  of  course,  conform  [18j  thereto  after  the  death  of  their 
father,  and  they  must  not  deviate  therefrom. 

"The  law  for  the  foregoing  is  as  follows: — Nareda:  'Whether  the  father  dis- 
tributes equal  shares  to  his  sons,  or  gives  more  wealth  to  some  and  less  to  others, 
according  to  circumstances,  such  shall  be  their  shares,  for  the  father  is  lord  of  all.' 
Yajnyawalcya :  '  The  distribution  made  by  the  father  is  declared  binding  on  sons 
among  whom  an  unequal  division  has  been  made.'  Vrihaspati :  '  Sons  to  whom  equal, 
less,  or  greater  shares,  have  been  allotted  by  the  father,  should  maintain  such  dis- 
tribution ;  otherwise  they  shall  be  chastised.' 

"  The  meaning  of  the  above  text  is,  tbut  the  sons  ought  to  abide  by  the  divisions 
ordained  by  their  father,  though  they  be  equal,  less,  or  greater  shares ;  and  that  those 
wh<ract  contrary  thereto  deserve  to  be  punished. 

"  They  are  therefore  to  act  according  to  the  rule  established  by  their  father." 

Fifth. — "  No  act  should  be  performed  contrary  to  the  opinion  of  the  father ; 
consequently,  the  sons  are  the  masters  of  the  estate  of  their  own  shares,  allotted  to 
them  respectively  by  their  father ;  and  they,  therefore,  should  not  wish  for  a  larger 
or  less  portion  than  the  above. 

"  The  law  for  the  above  is  as  follows : — '  What  can  be  done  with  that  cow  which 
neither  afiFords  milk  nor  becomes  pregnant?  Of  what  use  is  that  son  who  is  neither 
learned  nor  morally  good  ? 

" '  A  son  who  has  no  sacred  knowledge,  nor  courage,  nor  industry,  nor  devotion, 
nor  liberality,  and  who  observes  not  immemorial  good  customs,  must  be  considered 
as  similar  to  urine  and  ordure.'  More-[19]-over,  there  is  a  verse  by  Poorvoo  to 
Tayauty,  in  their  Discourse,  in  chap,  xviii.,  book  is.,  of  Sri  Bhagavata. 

" '  He  who  complies  with  the  thought,  is  the  best  man.  He  who  complies  with 
the  direction  given  to  him,  is  of  a  middle  class.  He  who  neglects  the  same,  is  a 
low  man.    He  who  disobeys  it  altogether,  is  similar  to  ordure.' 

"  As  this  is  the  meaning  of  the  verse,  he  ought  to  act  according  to  the  rule  estab- 
lished by  the  father,  and  not  deviate  therefrom.  To  act  according  to  the  rule 
established  by  the  father  will  prove  prosperous  to  both. 

"  Therefore  the  two  sons  given,  ought  to  act  according  to  the  determination  of 
their  father." 

The  answer  delivered  by  Sashadri  Sastri,  the  Pundit  of  the  Provincial  Court  of 
the  Southern  Division,  was  as  follows :  — 

First. — "  If  a  man,  who  having  in  the  first  instance  adopted  a  boy,  as  a  son 
given,  in  conjunction  with  his  wife,  should  wish  to  adopt  another  boy,  as  a  son  given, 
with  or  without  any  reason,  while  the  first  adopted  son  is  alive,  he  may  do  so. 

"  With  respect  to  the  adoption  of  these  many  sons  given,  it  is  ordained  in  the 
work  called  Jagannatha  Tercapanchananum,  after  fully  considering,  and  faithfully 
quoting,  the  texts  of  the  sages,  Sancha,  Lichita,  Paithinasi,  etc.,  that  if  a  man,  while 
either  the  legitimate  son  of  his  body,  or  son  given,  is  alive,  wish  to  adopt  many  sons, 
he  may  adopt  many  sons  given — -consequently,  the  said  person  is  by  Hindoo  law 
authorised  to  adopt  another  boy  as  a  son  given,  in  conjunction  with  his  second  wife." 

Second. — "  As  he  has,  for  some  reason,  already  adopted  a  second  son  given,  con- 
formably to  the  Hindoo  [20]  law,  the  last  son  given  should  be  considered  as  son,  in  the 
same  manner  as  the  first  son  given.  These  two  sons  given,  are,  therefore,  entitled 
to  divide  the  estate  of  their  adoptive  father  between  them.  It  is  stated,  under  the 
article  of  Jivadwibhaga  and  Ajivadurbhaga,  in  the  chapter  of  divisions,  in  the 
books  called  Jagannatha  Tercapanchananum,  Menu,  Vijnyaneswara,  etc.,  'that 
although  there  are  many  sons  to  a  father,  all  those  sons  are  entitled  to  divide  the 
estate  of  their  father.'  "  * 

Third. — "  As  the  two  sons  have  a  right  to  divide  between  them  the  estate  of  their 
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adoptive  father,  they  are  entitled  to  inherit  the  same  in  equal  shares:  as  the 
veeshamabhagum,  or  unequal  share,  and  the  vooddarawibhabum,  or  additional  share, 
are  by  law  prohibited,  they  are  not  entitled  to  divide  the  estate  in  unequal  shares. 
The  two  sons,  therefore,  are  each  of  them  entitled  to  a  half-share  of  their  father's 
property.  Thus  it  is  ordained  in  the  chapter  of  divisions  in  the  books  of  Hindoo 
law." 

Fourth. — "  He  who  has  acquired  much  wealth  is  authorised  to  divide,  during  his 
lifetime,  either  the  whole  or  a  part  of  his  estate,  in  equal  shares,  between  his  two 
sons  given.  This  is  stated  in  the  chapter  of  divisions,  in  the  books  of  the  Dharma 
Sastrum.  Divisions  thus  made  by  the  father,  conformaUy  to  the  law,  ought  in 
justice  to  be  in  force,  after  the  death  of  the  father." 

Fifth. — "If  either  of  the  two  sons  have  acted  contrary  to  the  desire  of  their 
father,  either  wilfully  or  deliberately — as  the  son  who  has  thus  acted  must  be 
considered  a  pitru-dwasi,  or  enemy  of  his  father — he  is  declared  in  the  article  of 
nedatra  putra,  or  guilty  son,  in  the  chapter  of  divisions  in  the  works  of  [21] 
Vijnyaneswara  and  other  law  books,  not  entitled  to  a  share." 

Upon  the  receipt  of  the  above  opinions,  the  Provincial  Court  recorded  the  follow- 
ing resolution: — 

"  The  Court,  meeting,  in  the  above  opinions,  with  adequate  grounds  for  recog- 
nising Ramanadha,  the  second  adopted  son  of  the  late  Vencatadry,  as  a  claiAant 
to  a  moiety  of  the  estate,  left  by  that  Zemindar,  the  whole  of  which  has  been 
claimed  by  the  elder  adopted  son,  Jaganadha, — It  is  resolved,  that  one-half  of  the 
amount  of  the  above  instalments  shall  be  immediately  paid  to  Jaganadha,  upon  his 
passing  his  receipt  for  the>same,  and  that  his  pleader  be  directed  to  communicate 
to  him  this  resolution  of  the  Court  accordingly." 

Jaganadha  declined  to  receive  the  moiety  thus  awarded  to  him,  and,  by  a  subse- 
quent order,  the  whole  of  the  monies  in  Court  were  directed  to  be  applied  in  discharge 
of  a  debt  due  from  Vencatadry's  estate. 

On  the  9th  of  September  1819,  the  Sudder  Adawlut  pronounced  judgment,  in  the 
Appeal,  which  had  been  presented  to  them  by  the  Collector  of  Guntoor,  and  thereby 
declared,  that  the  Collector  was  justified  in  retaining  possession  of  the  203  villages, 
until  he  should  receive  legal  authority  for  delivering  them  up,  and  reversed  the 
decision  of  the  Provincial  Court ;  and  they  adjudged  Jaganadha  to  pay  the  costs  in 
both  Courts :  but  they  further  decreed,!  that,  as  he  had  obtained  possession  of  the 
villages  in  question,  under  the  decree  of  the  Provincial  Court,  he  should  continue 
in  possession  thereof,  upon  giving  security  to  abide  the  issue  of  any  suit  which  might 
be  instituted  by  the  other  claimant,  Ramanadha,  to  try  the  question  of  right  to  the 
villages. 

[22]  In  pursuance  of  this  decree,  Jaganadha,  having  given  the  required  security, 
continued  in  possession  of  the  villages,  as  well  as  of  the  rest  of  the  estate  of  the  late 
Vencatadry. 

On  the  8th  of  November  1820,  Ramanadha  filed  a  plaint,  in  the  Provincial  Court 
for  the  Northern  Division,  against  Jaganadha,  in  which  he  stated  the  circumstances 
of  his  adoption ;  and  after  alleging  that  a  legal  and  conclusive  apportionment  and 
division  of  the  Zemindary  property  in  question  had  been  made  by  the  late 
Vencatadry,  in  his  lifetime,  whereby  that  part  of  the  property,  called  Chattoor- 
mooka-Patnam,  had  been  allotted  to  him,  Ramanadha,  solely;  and  all  title,  claim 
or  right  of  interference  therewith,  by  Jaganadha,  had  been  thereby  excluded ;  and 
after  stating  that,  of  the  208  villages  sequestered  by  the  Collector  of  Guntoor,  and 
afterwards  delivered  up  to  Jaganadha,  127  villages  belonged  to  the  district  Chattoor- 
mooka-Patnam,  and  also  stating  that  Jaganadha  had  dispossessed  him  of  six  lunkas, 
or  islands,  which  had  been  under  his  management ;  the  plaint  sought  the  recovery 
of  the  one  hundred  and  twenty-seventy  villages  under  the  Guntoor  Zillah,  and  six 
lunkas,  or  islands,  under  the  Masulipatam  Zillah,  with  the  profits,  etc.,  derivable 
therefrom,  amounting  to  Madras  pagodas,  976,915.  6.  4J.,  then  in  the  possession 
of  Jaganadha. 

Jaganadha,  in  his  answer,  insisted  on  his  title  as  the  adopted  son  of  the  late 
Vencatadry,  and  traversed  Ramanadha's  claim  by  virtue  of  the  second  adoption, 
insisting  that  the  same,  if  made,  was  invalid  by  law.  And  he  submitted  that 
Ramanadha  could  take  no  share  of  the  late  Vencatadry's  estate,  and  that  whatever 
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acts  the  late  Vencatadry  might  have  done  in  [23]  his,  Ramanadha's,  favour,  they, 
being  contrary  to  the  Hindoo  law,  were  null  and  void. 

Evidence  was  entered  into  on  both  sides. 

On  the  16th  of  June  1824,  the  Provincial  Court  made  their  decree,  declaring, 
that  there  was  no  reason  to  doubt  that  Vencatadry  had  adopted  both  the  PlaintifiE 
and  Defendant,  as  his  sons,  in  a  manner  perfectly  regular,  so  far  as  forms  and 
ceremonies  were  concerned;  but  the  Court  observed,  that  the  main  question  in  the 
cause  was,  whether,  previous  to  the  adoption  or  even  the  birth  of  the  Plaintiff, 
Vencatadry  had  not  disqualified  himself  from  alienating  any  part  of  his  property, 
to  the  prejudice  of  the  Defendant;  for  that  on  the  occasion  of  the  adoption  of 
Jaganadha,  his  natural  and  adoptive  fathers  exchanged  correspondent  engagements, 
the  genuineness  of  which  was  not  called  in  question  by  the  Plaintiff,  and  was  proved 
by  the  linimpeached  testimony  of  the  subscribing  witnesses;  and  the  Provincial 
Court  being  of  opinion,  that  this  was  a  conclusive  and  utter  bar  to  the  Plaintiff's 
claim,  disallowed  his  claim,  and  dismissed  the  suit  with  costs. 

The  Provincial  Court  having  refused  to  re-hear  the  case,  on  a  petition  for 
review  of  judgment,  Ramanadha  apealed  to  the  Sudder  Adawlut  of  Madras. 

Pending  this  appeal,  and  on  the  28th  of  February  1825,  Jaganpdha  died,  leaving 
two  widows,  Atchama  and  Rungama;  but  no  issue  him  surviving. 

*At  the  time  of  his  death  he  was  not  living  with  Atchama,  his  senior  wife.  It 
appeared  that  she  had  left  his  house  in  1819,  in  consequence  of  differences  having 
arisen  between  them.  These  differences  were  stated  by  Atchama  to  have  originated 
in  the  influence  exercised  by  Rungama,  the  junior  wife,  over  the  late  Jaganadha, 
which  had  led,  in  Jaganadha's  lifetime,  [24]  to  various  hostile  proceedings,  on  the 
part  of  Atchama,  being  taken  against  him. 

On  the  10th  of  March  1825,  Ramanadha  applied  by  motion,  for  leave  to  withdraw 
his  Appeal,  on  the  allegation  that,  having  been  appointed  heir  by  the  Will  of  the 
late  Jaganadha,  he  had  taken  charge  of  the  whole  of  the  estate,  and  he  prayed  that  a 
precept  miglit  be  sent  to  the  Provincial  Court,  for  the  Northern  Division,  directing 
them  to  put  him  into  possession  of  the  disputed  villages. 

On  the  same  day,  a  further  motion  was  made  by  Tirmul  Row,  the  Vakeel  of  the 
late  Jaganadha,  for  the  like  purpose,  which  was  supported  by  two  letters,  one  of 
which  was  represented  to  be  a  letter  from  the  late  Jaganadha  to  Tirmul  Row,  declaring 
that  he  had  appointed  his  brother  Ramanadha,  his  heir,  to  succeed  to  his  estate, 
both  real  and  personal ;  and  the  other  a  letter  from  his  junior  widow,  Rungama, 
to  the  same  effect.  The  Court,  however,  refused  to  receive  any  representation  from 
Tirmul  Row,  the  Vakeel,  on  the  ground,  that  the  death  of  Jaganadha  had  rendered 
his  authority  void;  and,  in  compliance  with  the  motion  made  by  Ramanadha, 
ordered  the  Appeal  to  be  struck  off  the  file,  but  refused  the  application  for  a  precept 
to  the  Provincial  Court  as  altogether  inadmissible. 

On  the  28th  of  April  1825,  Ramanadha  presented  two  petitions  to  the  Sudder 
Adawlut  of  Madras,  for  the  same  object :  these  petitions  were  accompanied  by  the 
alleged  Will  of  the  late  Jaganadha,  and  a  petition  presented  by  the  junior  widow, 
Rungama,  of  the  same  purport  as  the  letter  previously  produced  by  Tirmul  Row. 

On  the  12th  of  May  1825,  before  the  Sudder  Court  [25]  had  pronounced  any 
decision  on  these  petitions,  Atchama  appeared  as  a  claimant  of  the  whole  property 
of  Jaganadha,  by  presenting  a  petition  to  that  Court,  claiming  as  senior  widow, 
and  chief  heir,  of  Jaganadha;  and  charging  Rungama  and  Ramanadha  with  col- 
lusion, and  praying  that  the  petitions  which  had  been  presented  in  their  names 
might  be  rejected,  and  that  she  might  be  put  in  possession  of  the  talooks  in  question. 
In  proof  of  her  title,  she  enclosed  in  her  petition,  certain  documents ;  one  of  these 
was  a  Will,  which  she  represented  to  have  been  written  by  the  directions  of 
Jaganadha,  on  the  Ist  of  February  1825,  which  purported  to  be  as  follows: — "  You 
are  my  elder  wife,  and  mookya  curta  (chief  heir)  to  the  whole  of  my  property :  and 
notwithstanding  I  formerly  behaved  myself  ill  towards  you,  in  consequence 
of  the  ill  persuasions  of  my  second  wife,  you  have,  with  your  best 
wisdom,  conducted  yourself  towards  me  with  obedience  and  sincerity,  and, 
also,  you  are  capable  to  manage  the  affairs  of  the  talooks,  and  to  transact  other 
matters.  Under  all  these  circumstances,  I  appoint  you,  according  to  the  law,  to  be 
my  heiress  and  successor  to  all  the  talooks,  on  both  sides  of  the  river  Eistna,  being 
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my  paternal  Zemindary,  to  all  my  property,  real  and  personal,  and  to  conduct  the 
suits  pending  in  Courts,  being  instituted  by  and  against  me." 

The  other  document  purported  to  be  a  note  from  Jaganadha  to  Atchama,  and 
contained  the  following  passage: — "Sungama  troubles  me  much  to  leave,  by 
writing,  the  talook,  etc.,  to  Chava  Lutchmeputty,  of  another  g^trum,  whom  she, 
Rungama,  has  been  taking  care  of ;  but  I  have  not  consented  to  it.  Upon  a  reflection 
of  my  illness,  I  think  I  shall  not  live  many  [26]  days.  Since  she  is  thus  troubling 
me  while  I  am  alive,  she  may,  in  conjunction  with  the  servants,  very  likely  forge 
something  hereafter,  the  seal  being  in  her  possession.  Therefore  as  soon  as  you 
see  this  note  you  will  come  here,  and  take  care  of  the  talook  and  other  estate,  accord- 
ing to  my  writing  to  you." 

On  the  23rd  of  June  1825,  the  Sudder  Adawlut  made  an  order  on  the  foregoing 
petitions,  which,  after  directing  Atchama  to  institute  a  suit  against  Ramanadha, 
for  the  recovery  of  the  entire  estate  of  the  late  Jaganadha,  proceeded  as  follows:  — 
"  The  Sudder  Court  do  not  consider  that  Ramanadha  ought,  in  equity,  to  be  pre- 
judiced by  the  withdrawal  of  his  Appeal  from  the  decree  of  the  Provincial  Court, 
which  act  appears  to  have  been  done  under  an  erroneous  impression  of  the  legal 
consequences,  resulting  to  him,  from  the  death  of  the  late  Jaganadha.  The  Pro- 
vincial Court  will,  therefore,  with  reference  to  the  circumstances  under  which  this 
Appeal  was  withdrawn,  consider  the  claim  of  Ramanadha,  to  a  moiety  of  the  estate 
of  the  late  Vencatadry,  not  to  be  finally  adjudicated;  but  in  determining  the  suit 
to  be  brought  under  the  present  instructions  of  the  Court,  the  Provincial  Court  will 
confine  their  judgment  to  the  new  points  which  may  be  raised  (proceeding  on  the 
supposition  that  their  former  decision  may  be  reversed).  In  the  event  of  judgment 
going  against  Ramanadha,  the  case  can,  on  Appeal,  be  brought  in  all  its  bearings 
before  the  Sudder  Court,  to  whom,  under  the  circumstances,  it  will  be  competent 
to  read  the  record  in  the  former  Appeal,  and  make  it  a  part  of  the  latter.  The  Court 
infer  their  competency  so  to  proceed,  from  the  fact,  that  the  parties  before  them 
will,  to  all  intents  and  purposes,  be  the  same,  inasmuch  as  Atchama  de-[27]-rive8 
her  title  from  her  deceased  husband,  and  would  have  been  concluded  by  any  other 
judgment  which  might  have  been  passed  against  him  in  the  Appeal.  If,  on  the 
other  hand,  judgment  should  go  in  favour  of  Ramanadha,  the  claim  which  formed 
the  ground  of  the  suit  will  merge  in  such  decision,  and  the  revival  of  that  question 
be  no  longer  necessary." 

In  pursuance  of  this  order,  Atchama,  on  the  I6th  of  August  1825,  filed  her  plaint 
in  the  Provincial  Court  for  the  Northern  Division,  against  Ramanadha,  claiming 
the  whole  estate  of  Jaganadha  as  his  senior  widow,  and  sole  heiress,  he  having  no 
issue  male;  and  she  further  alleged  that  Jaganadha  had  caused  a  paper  to  be 
written,  dated  the  Ist  of  February  1826,  whereby  he  direct«d  that  all  his  estate 
should  be  inherited  by  her,  being  his  real  heiress  and  successor,  both  by  law  and  the 
usage  of  the  country,  and  she  claimed  as  such  accordingly;  and  cited  various 
authorities  in  support  of  her  title,  as  sole  successor  to  the  entire  estate  of  her 
husband.  She  also  charged  Ramanadha,  in  conjunction  with  Rungama  and  others, 
with  having  combined  and  fabricated  the  paper,  which  they  pretended  was  the  Will 
of  the  late  Jaganadha,  and  submitted  that  such  paper  could  not  be  admitted  to  proof, 
it  not  having  been  executed  on  stamped  paper,  as  required  by  Regulation  XIII.  of 
1816.    - 

Ramanadha,  by  his  answer,  did  not  dispute  the  fact  of  the  Plaintiff  having  been, 
hy  marriage,  the  eldest  wife  of  the  deceased  Vencatadry;  but  he  alleged,  that  the 
Plaintiff  did  not  conduct  herself  becomingly,  and  was  in  consequence  forsaken  by 
her  husband ;  and  he  insisted,  for  the  iirst  time,  that  he  was  the  undivided  brother 
of  the  deceased  Jaganadha,  and  that  as  he  had  died  without  issue,  he,  the  Defendant, 
became  the  sole  heir  [28]  to  his  whole  estate,  and  was  also  heir  to  Vencatadry  by 
lineal  descent ;  he  claimed,  moreover,  to  be  entitled  to  the  estate  by  virtue  of  the  Will 
in  his  favour,  alleged  to  have  been  executed  by  Jaganadha. 

Atchama,  by  her  reply,  denied  the  allegations  contained  in  the  answer,  and 
insisted  on  her  title  as  senior  widow  and  heiress  of  the  late  Jaganadha. 

On  the  12th  of  December  1825,  the  Court  propounded  the  following  question  to  the 
Hindoo  law-oflScer  attached  to  the  Court:  — 

"  A  Zemindar  of  the  fourth  caste,  called  Rungapah,  died,  leaving  much  hereditary 
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property,  but  no  issue,  male  or  female.  He  had  adopted  a  son,  called  Venkiah, 
who  also  died  some  years  after  his  adoptive  father,  leaving  the  same  hereditary 
property,  but  no  issue,  male  or  female.  He  left,  however,  two  widows,  the  senior 
of  whom  is  called  Lutchmiah;  she  now  comes  into  Court,  and  claims  the  entire 
estate,  real  and  personal,  of  her  late  husband  Venkiah,  asserting  that  she  is  his  legal 
heir,  according  to  Hindoo  law.  Her  claim  is  resisted  by  one,  called  Reddapah,  who 
18  the  great  grandson  of  Naganha,  who  was  the  grandfather  of  Rungapah;  he 
(Reddapah)  asserts  that,  there  being  no  other  or  nearer  male  relation  than  himself, 
he  is  the  legal  heir,  according  to  Hindoo  law.  You  are  required  to  state  which  of 
these  two  claimants,  Lutchmiah  or  Reddapah,  is  the  legal  heir  to  the  hereditary 
property  left  by  Venkiah,  supposing  it  to  be  true,  that  there  is  no  other  or  nearer 
male  relation  than  Reddapah." 

To  this  question  the  following  answer  was  returned  by  the  Pundit : — "  According 
to  the  Hindoo  law,  Lutchmiah,  Qie  eldest  widow  of  the  late  Venkiah,  is,  in  the  first 
instance,  legal  heiress  to  both  the  landed  and  personal  estate,  left  by  the  said 
Venkiah,  who  [29]  was  the  adopted  son  of  Rungapah,  Zemindar,  of  the  Soodra 
caste.  Regarding  this,  the  Dharma  Sastrum  is  as  follows: — ^Vrihaspati  says,  'A 
wife  is  declared  by  the  wise,  to  be  half  the  body  of  her  husband,  equally  sharing  the 
fruit  of  pure  and  impure  acts.  Of  him  whose  wife  is  not  deceased,  half  the  body 
survives.  How  should  another  take  the  property  while  half  the  body  of  the  owner 
lives?.'  Yajnyawalcya  says,  '  A  wife,  daughters,  both  parents,  brothers,  their  sons, 
kinsmen  sprung  from  the  same  original  stock,  distinct  kindred,  a  pupil,  and  a  fellow- 
student  in  theology.  On  failure  of  the  first  of  these,  the  next  in  order  shares  the 
estate  of  the  deceased.'  Katyayana  says,  '  the  childless  widow,  preserving  inviolate 
the  bed  of  her  lord,  and  strictly  obedient  to  her  spiritual  parents,  may  frugally 
enjoy  the  estate,  until  she  die ;  after  her,  the  legal  heir  shall  take  it' " 

The  Court  made  its  decree  in  this  suit,  on  the  22nd  of  December  1825,  in  which 
they  rejected  the  alleged  WiU  relied  upon  by  Ramanadha,  both  because  it  was  upon 
unstamped  paper,  and  also  because,  if  genuine,  it  would  have  been,  by  the  Hindoo 
law,  invalid ;  and  the  Court  expressed  its  opinion,  that  there  appeared  to  have  been 
nothing  in  Atchama's  conduct  which  coxild  bar  her  claim^  as  senior  widow  of  Jaga- 
nadha.  Having  read  the  answer  given  by  the  Pundit,  the  Court  observed,  that  from 
the  texts  there  stated,  as  well  as  certain  others,  it  appeared  that  the  wife  was  the 
heiress,  to  the  whole  of  her  husband's  estate,  afer  his  demise,  and  that  after  her 
the  nearest  cousin  was  heir  to  it.  On  the  ground,  therefore,  of  the  opinion  of  their 
law-officer,  the  Provincial  Court  decreed  to  the  Plaintiff,  as  the  legal  heiress  of  her 
late  husband,  possession  of  the  property  in  general,  real  and  personal. 

[30]  From  this  decree,  Ramanadha  appealed  to  the  Sudder  Adawlut  of  Madras. 

On  the  6th  of  September  1826,  Rungama,  the  junior  widow  of  Jaganadha,  in- 
stituted a  suit  in  the  Provincial  Court  of  the  Northern  Division,  against  Atchama, 
Ramanadha,  and  Puttoory  Caly  Doss,  as  the  adoptive  mother  and  guardian  of  one 
lAitchmeputty  Naidoo,  as  the  adopted  son  of  the  late  Jaganadha,  and  on  his  behalf 
claiming  the  whole  of  the  property  in  question.  In  her  plaint,  she  alleged  that  her 
deceased  husband,  Jaganadha,  being  childless,  and  not  likely,  from  bodily  infirmity, 
to  have  issue,  in  the  month  of  April  1819  directed  her  to  apply  to  one  Chava  Naidama, 
a  relation  of  Jaganadha,  but  not  of  the  same  gotrum,  to  know  if  he  would  give  his 
third  son,  Lutchmeputty,  then  an  infant,  in  adoption  to  Jaganadha.  That  on  the 
26th  of  April,  in  the  same  year,  Chava  Naidama  signed  an  instrument,  giving  his 
son  to  Jaganadha,  who,  on  the  same  day,  by  an  instrument  executed  on  his  part, 
accepted  the  boy  in  adoption,  with  her,  Rungama's  concurrence,  (Atchama  having  left 
her  husband,)  making  him  heir  and  successor  to  his  estates :  and  that  on  the  18th  of 
August  1819,  the  further  ceremonies  of  adoption  were  performed  in  favour 
of  Lutchmeputty  who  was  brought  up  at  Amavarti,  (Jaganadha's  house,) 
as  his  son  and  acknowledged  as  such  to  the  neighbouring  Zemindars, 
and  to  Mr.  Charles  Roberts,  the  then  Collector  of  the  Zillah  of  Masuli- 
patam.  That  after  Jaganadha's  death,  Ramanadha  had  executed  a  deed, 
called  a  karar-namah,  acluiowledging  Lutchmeputty,  as  such  adopted  son,  and  that 
he  only  held  possession  for  him,  as  manager.  That  she,  Rungama,  was  imposed 
upon  by  Ramanadha,  and  induced  to  execute  papers,  of  the  purport  of  [31]  which 
she  was  ignorant.  That  Jaganadha  made  a  Will  in  her  favour,  and  that  the  Wills 
relied  upon  by  Atchama  and  Ramanadha  were  forgeries;  and  she  charged  Rama- 
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nadha  with  combining  and  confederating  with  Puttoory  Caly  Doss,  the  Dewan,  or 
head  manager,  of  the  late  Vencatadry,  and  Jaganadha,  to  suppress  the  fact  of  Lutch- 
meputty's  adoption,  and  otherwise  inducing  her  to  execute  the  instruments  before 
mentioned. 

On  the  25th  of  January  1827,  before  the  answers  were  put  in,  Rungama  presented 
a  petition  to  the  Sudder  Court,  praying  to  be  admitted  a  joint  Respondent  to  the 
Appeal,  then  pending  before  that  Court,  between  Ramanadha  and  Atchama.  To 
this  application,  both  Atchama  and  Ramanadha  filed  counter-petitions,  denying  the 
title  of  Lutchmeputty,  and  praying  for  the  rejection  of  Rungama's  petition. 

Upon  considering  these  petitions,  the  Court  was  of  opinion,  that  the  interests 
of  justice  would  be  best  consulted,  by  the  suit  brought  by  Rungama  being  called  on 
as  early  as  possible  for  trial,  and  by  postponing  the  decision  of  the  then  pending 
Appeal,  till  the  result  of  that  trial  should  be  known.  The  Provincial  Court  was, 
therefore;  directed  to  proceed  to  the  trial  of  Rungama's  suit,  without  reference  to 
its  order  upon  the  file  of  the  Court. 

On  the  16th  of  May  1828,  Ramanadha  filed  his  special  grounds  of  appeal  from 
the  Provincial  Court's  decree,  in  the  suit  instituted  by  Atchama,  in  which  he  insisted 
on  the  various  circumstances  stated  by  him  in  the  proceedings  before  taken,  and 
added  a  claim  to  the  estate  of  the  late  Jaganadha  on  account  of  his  having  died 
without  issue,  suggesting  that,  according  to  the  custom  of  his  family,  a  female  was 
incapable  of  pre-[32]-«iding,  and  that  Atchama  had  no  title,  and  could  not  succeed 
to  the  Zemindary  of  the  late  Jaganadha. 

Atchama,  by  her  answer  to  .these  special  grounds,  denied  the  various  allegations 
contained  in  Ramanadha's  reasons  of  Appeal,  and  insisted  on  her  title,  as  the  senior 
widow  of  the  late  Jaganadha,  to  succeed  to  the  whole  of  his  real  and  personal 
estate. 

Pending  these  proceedings  in  the  Sudder  Court,  Rungama's  suit  in  the  Pro- 
vincial Court,  against  Atchama,  Ramanadha,  and  Puttoory  Caly  Doss,  proceeded. 

Ramanadha,  by  his  answer,  insisted  that  the  whole  story  of  Lutchmeputty's 
adoption  was  a  fabrication ;  and  not  only  stated  the  fact  of  there  being  several  male 
children  in  the  immediate  branches  of  the  family,  capable  of  being  adopted,  but 
maintained  the  existence  of  gotrums  among  Soodras,  and  represented  Lutchme- 
putty to  have  been  of  a  different  gotrum  from  Jaganadha.  He  also  insisted  on  the 
invalidity  of  any  adoption  out  of  the  common  gotrums  of  both  parties ;  and  stated 
the  Chava-var  to  be  a  family  so  far  inferior  to  that  of  the  Vassareddy-var,  as  not 
to  permit  of  alliances  being  contracted  between  them ;  he  also  traversed  the  alleged 
communication  by  Jaganadha  of  the  adoption,  to  the  authorities,  insisting  on  the 
natural  inference  arising  out  of  the  non-communication,  particularly  in  the  instance 
of  Jaganadha,  who  he  represented  was  well  aware  of  its  necessity.  He  denied  the 
existence  of  the  alleged  Will,  and  the  contemporaneous  documents  said  to  have  been 
suppressed,  and  the  conspiracy  charged  against  him  and  Puttoory  Caly  Doss,  and 
insisted  on  the  genuineness  of  the  various  papers  connected  with  his  proceedinjis 
for  obtaining  possession,  and  in  particular  of  the  Appellant's  sig-[33]-nature  to  them, 
and  actual  dictation  of  their  contents.  He  represented  the  Plaintiff  to 
have  herself  addressed  a  letter  to  the  Collector  of  Guntoor,  on  the  -Ith 
of  July  1825,  praying  him  to  return  to  her  the  Will  left  in  his  favour  by 
Jaganadha,  for  the  purpose  of  being  produced  to  the  Provincial  Court,  and  to  have 
sent  it  by  her  vakeel  separately  with  a  vakalut-namah  executed  by  her  to  him, 
authorizing  him  to  present  the  same  arzee  to  the  Collector,  and  subsequently  to  have 
produced  the  original  Will,  through  her  pleader,  to  the  Court.  In  further  contra- 
diction of  the  alleged  imposition  on  the  Plaintiff,  he  stated,  that  he  was  residing 
openly  with  Rungama  in  the  house,  while  publicly  assuming  the  proprietorship, 
performing,  in  his  own  name,  his  brother's  funeral  rites,  and  defending  Atchama's 
suit;  and  he  wholly  denied  the  execution  by  him  of  the  alleged  karar-namah,  ad- 
mitting Lutchmeputty^s  title,  and  undertaking  the  management  on  his  behalf. 

The  Respondent,  Puttoory  Caly  Doss,  by  his  answer,  insisted  that  the  circum- 
stance of  Ramanadha's  possession  of  the  Zemindary  was  open  and  notorious,  and 
that  the  whole  of  the  Plaintiff's  statements  respecting  him,  Puttoory  Caly  Doss,  were 
unfounded  and  untrue. 

Atchama,  the  senior  widow,  by  her  answer,  insisted,  that  the  Will  alleged  to 
have  been  made  in  favour  of  Rungama  was  fabricated,  and  that  the  alleged  adoption 
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of  Lutchmeputty  was  a  fiction ;  stating,  that  at  the  time  when  such  adoption  was 
alleged  to  have  taken  place,  Jaganadha  wa8  only  twenty-two  years  of  age,  and  likely 
to  have  had  issue  of  his  own,  and  that  there  were  nearer  relation8,f  roni  whom  he  would 
have  made  the  adoption,  if  he  had  intended  to  adopt  a  son ;  and  denying  that 
Lutchmeputty  had  ever  been  acknow-[34]-ledged  by  him,  as  a  son,  and  she  insisted 
on  her  own  title  as  the  elder  widow,  and  stated,  that  in  fact,  a  Will  had  been  made 
by  Jaganadha  in  her  favour,  and  that  for  a  long  time  Ramanadha  and  Rungama 
had  been  acting  together,  and  that,  by  arrangement  between  them,  the  former  had 
been  let  into  possession  of  the  estates. 

To  these  several  answers  Rungama  replied,  and  the  Defendants  rejoined. 

The  Provincial  Court,  after  considering  the  pleadings,  declined  receiving  evi- 
dence, and,  on  the  11th  of  May  1827,  made  a  decree,  in  the  cause,  dismissing  the  suit 
with  costs.  Mr.  H.  Lord,  the  Second  Judge,  in  his  opinion,  observed,  "  The  authen- 
ticity or  spuriousness  of  the  Will,  about  which  so  much  has  been  said  in  the  Plain- 
tiff's petition,  is  a  point  of  very  little  importance  to  the  Court.  Wills  are  not  known 
among  the  Hindoos,  and  cannot  possibly  be  of  any  importance,  whether  genuine  or 
forged:  the  law  makes  the  Will  of  an  Hindoo.  If,  therefore,  the  Will  be  in  con- 
formity to  the  law,  it  is  supererogatory ;  if  it  be  contrary,  whether  genuine  or  not, 
the  bequests  can  never  be  carried  into  execution."  He  then  noticed  the  circum- 
stances which  he  considered  to  indicate  an  attempt  to  deceive  the  Court,  and  pro- 
ceeded thus: — "This  foolish  attempt  at  deceiving  the  Court,  or  persuading  them 
to  believe  that  the  whole  proceedings  referred  to,  have  been  done  without  the  know- 
ledge of  the  Plaintiff,  is  only  to  be  equalled  by  the  more  absurd  reason  for  her  bring- 
ing this  action,  namely,  as  the  guardian  and  adopted  mother  of  Lutchmeputty.  The  . 
falsehood  of  this  statement  is  too  notorious  to  admit  almost  of  any  serious  observa- 
tion. The  Plaintiff  alleges  that  the  adoption  took  place  so  long  as  1819 ;  and  it  must 
be  [36]  acknowledged  as  an  extraordinary  circumstance,  that  it  should  have  re- 
mained a  secret  until  1826 ;  although  two  suits,  for  the  possession  of  the  whole  estate 
of  Jaganadha,  had  already  been  decided  by  this  Court,  and  one,  which  had  been 
appealed  from,  withdrawn  with  the  direct  assent  of  the  Plaintiff.  The  adoption, 
therefore,  has  evidently  been  an  after-thought  of  the  Plaintiff's  own,  or  of  some 
of  her  advisers,  who  expect  to  benefit  by  the  cause ;  for  not  a  word  has  appeared, 
respecting  the  adoption,  in  the  two  former  suits,  nor  probably  would  it  now  have 
been  assigned  as  a  reason  for  claiming  the  estate,  had  not  the  Collector  of  Masuli- 
patam  inadvertently  written  to  the  Board  of  Revenue,  that  Jaganadha  had  paid 
him  a  visit  accompanied  by  his  adopted  son.  Whether  it  ever  was  the  intention 
of  the  Plaintiff's  husband  to  have  adopted  this  boy,  cannot  now  be  determined,  but 
it  is  incontrovertibly  true  that  he  never  did  adopt  him.  If  this  ceremony  had  been 
performed  in  1819,  it  would  have  been  impossible  to  conceal  the  event,  even  if  it  had 
been  desirable :  but  it  is  a  measure  of  such  importance,  in  a  family  of  rank  and 
wealth  like  that  of  the  Vassareddyvar,  as  to  form  the  subject  of  addresses  to  the 
Government,  to  the  Board  of  Revenue,  to  the  judicial  officers,  and,  in  fact,  to  all 
public  authorities,  likely  to  have  any  concern  with  the  samastanum :  none  of  these 
public  communications  have  ever  been  made,  nor  has  information  on  the  subject 
even  incidentally  reached  the  Collector  of  Guntoor,  or,  what  may  be  more  extra- 
ordinary, any  of  the  native  population.  1  am  not  prepared  to  say,  that  the  Plaintiff 
may  not  have  numerous  adherents  to  swear  to  the  adoption,  but  this,  even  if  per- 
mitted, would  not  convey  to  my  mind  any  proof  that  it  had  occurred.  The  cere- 
monies attending  the  [36]  adoption  could  not  be  performed  secretly,  nor  could  they 
be  performed  without  the  assistance  of  numerous  hands.  As  has  been  said  before, 
witnesses  to  swear  to  those  points  may  be  in  readiness,  and  I  have  no  doubt  they  are : 
for  the  Plaintiff  his  enumerated  some  of  the  ceremonies  in  her  plaint,  to  which  these 
witnesses  may  be  called  to  swear;  but  I  am  of  opinion,  that  not  a  single  testimony 
on  the  point  should  be  taken.  The  Court,  by  examining  witnesses,  would  in  fact  hie 
lending  its  authority  to  perjury."  Mr.  J.  0.  Todd,  the  Third  Judge,  in  concurring 
with  the  decree  pronounced  by  the  Second  Judge,  also  recorded  the  following 
opinion : — "  This  cause  ought  to  be  dismissed  at  the  present  stage  of  the  proceed- 
ings. It  is  obviously  frivolous  and  groundless.  We  should  be  wanting  in  respect 
to  ourselves,  nay,  more,  we  should  wilfully  connive  at  perjury,  if,  with  our  know- 
ledge of  the  circumstances  of  the  case,  we  were  gravely  to  proceed  to  the  examination 
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of  witnesses,  in  proof  of  the  impudent  and  palpable  falsehoods  alleged  in  the 
plaint." 

From  this  decree,  Rungama  appealed  to  the  Sudder  Adawlut  of  Madras. 

On  the  22nd  of  October  1829,  the  Sudder  Adawlut  of  Madras  made  their  decree, 
in  that  appeal,  in  which  the  Court  noticed  that  the  pleas  of  Rungama,  in  her  suit, 
might  be  distributed  under  two  principal  heads,  viz. : — first, — those  relating  to  the 
imposition  alleged  to  have  been  practised  upon  her  by  Ramanadha,  assisted  by 
Puttoory  Caly  Doss ;  and  secondly,  those  relating  to  the  alleged  adoption  of  Lutchme- 
putty,  by  her  late  husband  and  herself  conjointly,  these  being  matters  of  fact,  which 
could  be  determined  only  upon  evidence;  the  Court  then,  after  observing  with  dis- 
approbation upon  the  decree  of  the  Provincial  Court,  proceeded  [373  *8  follows: — 
"  In  the  pleadings  filed  in  this  Court  on  behalf  of  Rungama,  complaint  is  very 
justly  made  of  the  prejudication  of  the  evidence,  which  she  had  to  adduce,  as 
tending  to  deter  her  witnesses  from  appearing  before  the  Provincial  Court,  and 
upon  this,  as  well  as  other  grounds,  she  renews  her  application  that  her  suit  may 
be  called  up  for  trial  before  this  Court.  Notwithstanding  the  weighty  objections,  to 
which  such  a  measure  is  open  on  many  accounts,  the  Sudder  Court  would  be  in- 
clined to  accede  to  her  application ;  but  as  there  are  now  on  the  Bench  of  the  Pro- 
vincial Court,  two  Judges  who  were  nowise  concerned  in  the  previous  proceedings 
in  this  case,  the  Court  are  satisfied  that  the  transfer  of  the  original  suit  to  the 
Presidency  is  not  necessary  for  the  ends  of  justice,  and  is  unadvisable,  as  subjecting 
(he  witnesses  to  great  inconvenience,  and  the  parties  to  great  additional  expense." 

The  Court,  therefore,  ordered  the  Provincial  Court  to  re-admit  the  suit,  and  to 
try  and  determine  it  de  novo 

In  obedience  to  this  order,  the  Provincial  Court  proceeded  to  try  the 
cause. 

A  great  mass  of  evidence,  both  oral  and  documentary,  was  produced  by  Run- 
gama, for  the  purpose  of  proving  the  actual  performance  of  the  ceremonies  of  adop- 
tion of  Lutchmeputty,  by  Jaganadha  and  Rungama,  and  of  his  being  brought  up 
u«  Jaganadha's  son.  It  appeared  that  the  fact  of  such  adoption  was  not  formally 
reported  to  the  Government  authorities,  according  to  the  usual  course,  but  that  on 
several  occasions  Jaganadha  visited  Mr.  Roberts,  the  Collector  of  Masulipatam,  ac- 
companied by  Lutchmeputty,  whom  he  represented  to  be  his  adopted  son.  Rungama 
put  in  evidence  certain  letters  alleged  to  have  been  written  by  Jaganadha  to  [38] 
her ;  in  one  of  which,  Jaganadha  mentioned  the  subject  of  the  adoption ;  together 
with  questions  put  to  the  Pundits,  respecting  the  legality  of  the  adoption,  and  the 
answers  thereon :  she  produced,  also,  the  papers  alleged  to  have  been  executed,  on  the 
occasion  of  the  adoption,  between  Jaganadha  and  Lutchmeputty's  natural  father ;  the 
alleged  Will  made  in  favour  of  Rungama ;  and  the  karar-namah  executed  by  Rama- 
nadha to  Rungama,  acknowledging  Lutchmeputty  as  Jaganadha's  adopted  son,  and 
for  whom  he  acted  only  as  manager.  The  material  part  of  this  evidence  is  stated 
in  the  decree  of  the  Provincial  Court. 

To  rebut  this  evidence,  Atchama  entered  into  proofs,  both  oral  and  docu- 
mentary, at  great  length.  Evidence  was  also  produced,  on  the  part  of  Ramanadha, 
and  Puttoory  Caly  Doss. 

On  the  5th  of  July  1830,  the  First  and  Third  Judge,  Mr.  G.  Barran  and  Mr. 
S.  Money,  delivered  the  second  decree  of  the  Provincial  Court,  in  the  suit,  and 
after  fully  reviewing  the  evidence,  Mr.  G.  Barran  expressed  his  opinion,  as 
follows:  — 

"  The  foregoing  examination  shows  that  this  question  of  adoption  has  been 
brought  forward  under  very  suspicious  circumstances.  There  are  many  facts  that 
speak  against  it,  independently  of  the  testimony  of  the  witnesses,  all  of  which  will 
be  noticed.  There  are  no  want  of  witnesses  to  speak  to  the  fact  of  adoption ;  but 
it  is  to  be  seen,  whether  what  they  depose  will  bear  the  test  of  strict  scrutiny  and 
comparison ;  in  a  question  of  so  much  importance  as  the  present,  there  will  be  found 
no  difficulty  in  finding  persons  to  speak  to  the  simple  fact  of  a  ceremony  of  adoption 
having  been  performed :  for  instance,  the  Plaintiff's  first  witness  is  completely  master 
of  his  subject;  he  is  present  at  [39]  every  ceremony,  from  the  marriage  of  Jaga- 
nadha, twenty-seven  years  ago;  he  is  prepared  for  every  doubt  and  objection;  he 
is  the  leader,  and  all  the  rest  follow,  bearing  witness  to  some  one  point  or  more  that 
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h^  has  deposed  to ;  taking  the  evidence,  therefore,  for  the  Plainti£f,  as  it  stands,  the 
adoption  might  be  considered  as  proved;  but  there  are  several  difficulties,  that 
oppose  themselves  to  the  admission  of  this  as  a  fact. 

"The  Plaintiff  referred  to  letters  from  Mr.  Roberts,  the  Collector  of  Masuli- 
patam,  addressed  to  the  Board  of  Revenue  on  the  3rd  and  27th  of  March  1826, 
wherein  be  speaks  of  an  adoption.  I  do  not  consider  it  to  be  evidence,  but  the 
Plaintiff  may  have  the  benefit  of  it.  Mr.  Roberts  says :  '  The  Zemindar  has  left  two 
wives  and  a  child,  which  he  stated  to  me,  some  time  since,  to  have  adopted : '  and 
again, '  The  deceased,  Jaganadha,  was  preparing  to  return  to  Amaravaty ;  he  received 
permission,  on  making  the  request,  to  wait  upon  me :  he  took  that  opportunity,  he 
observed,  of  presenting  me  his  adopted  son,  Chava  Lutchmeputty ;  from  what  he 
tlien  stated,  I  felt  fully  assured  that  the  adoption  had  taken  place,  and  I  have  bees 
given  to  understand  that  the  boy  has  been  presented  in  the  same  manner  to  several 
Zemindars,  the  friends  of  the  late  Jaganadha,  whom  the  child  was  in  the  habit  of 
addressing  as  his  father :'  again, '  If  adoption  can  be  effected  by  Hindoos  (not  being 
Brahims),  by  the  public  acknowledgment  of  the  heir,  and  which  I  believe  to  be 
admissible,  the  young  CSiava  Lutchmeputty,  by  a  residence  of  some  years  with  the 
deceased  Zemindar,  attended  with  a  peculiar  degree  of  affection  which  was  mani- 
fested towards  him,  and  his  public  presentation,  as  the  adopted  heir,  may  claim, 
I  conceive,  to  be  considered  his  heir,  and  which  the  paper  called  a  Will  tends  to 
I'rove.' " 

[40]  What  the  Board  of  Revenue  said  to  this  does  not  appear,  but  it  could  have 
had  no  weight  with  them,  for  Lutchmeputty  was  not  acknowledged,  and  Raiuanadha 
w^as  put  in  possession  of  the  Zemindary.  Mr.  Roberts,  it  would  appear,  made  this 
report  upon  the  strength  of  what  Jaganadha  had  said  to  him,  and  he  must  have 
taken  the  whole  of  what  he  so  reported  upon  credit;  but  that  gentleman  appears 
to  have  formed  an  unusual  idea  of  adoption  among  Hindoos,  that  a  public  acknow- 
ledgment of  him  as  heir,  and  by  a  residence  of  somie  years  with  the  Zemindar,  and 
being  treated  with  affection,  gives  a  claim  to  be  considered  the  heir.  Now  the  act  of 
adoption  is  one  of  the  most  sacred  rites  a  Hindoo  can  perform,  and  it  is  not  a  mere 
avowal  or  acknowledgment  of  adoption  that  constitutes  the  act,  or  constitutes  the 
heir.  In  his  testimony  he  says  that  he  is  acquainted  with  the  necessary  formula 
of  the  law  of  adoption,  as  contained  in  the  general  summary  of  the  Hindoo  law,  by 
Colebrooke,  but  made  no  particular  inquiry  as  to  what  formula  were  used  on  the 
occasion.  Mr.  Roberts,  throughout  his  evidence,  admits  that  his  convictioa,  respect- 
ing the  adoption,  was  obtained  entirely  from  Jaganadha's  own  communication  of 
it.  He  states,  that  his  conversation  was  in  Hindustani,  with  Jaganadha,  and  that 
the  word  '  dhut '  in  the  Hindustani  means  adopted  son,  and  that  'paluk '  means  the 
bringing  up  of  a  boy.  Now  '  dhut '  is  not  a  Hindustani  term,  it  is  Sanscrit :  and  if 
Jaganadha  conversed  in  that  language,  (Hindustani,)  he  would  have  used  the  latter 
term ;  for  there  is  no  adoption  under  the  Mahomedan  law,  upon  the  footing  that  it  is 
among  the  Hindoos,  and  they  have  no  term  by  which  they  could  convey  Uie  idea  of 
un  adoption,  as  performed  by  Hindoos.  The  word  '  paluk '  or  palaca,  to  bring  [41] 
up  or  foster,  is  of  a  general  nature,  and  would  mean  no  more  than  that  I  am  bringing 
up  a  boy ;  that  this  boy  should  have  been  treated  with  kindness,  is  accounted  for  by 
the  fact,  that  Rungama  and  Lutthmeputty  are  sisters'  children,  and  it  was  very 
natural,  that,  having  no  children  of  her  own,  she  and  Jaganadha  should  foster  this 
child.  There  must  be  some  more  substantial  evidence  of  adoption  than  this  simple 
fact,  and  Jaganadha's  verbal  comxnunication  to  Mr.  Roberts. 

"  Mr.  Oakes,  in  his  testimony,  declares,  to  the  best  of  his  recollection,  that  Jaga- 
nadha never  made  any  communication  to  him,  verbally  or  in  writing,  of  any  intention 
of  adopting  a  son.  Now  this  gentleman  was  Collector  of  Guntoor,  from  181 1  to  1821, 
and  Amaravaty,  the  Zemindar's  place  of  residence,  under  his  jurisdiction.  Why 
should  he  omit  giving  to  the  Collector,  with  whom  he  had  a  constant  intercourse, 
a  piece  of  information  so  important,  if  really  he  had  formally  adopted  this  boy,  with 
a  view  of  his  performing  his  funeral  rites,  and  becoming  heir  to  his  estate?  Mr 
George  Russell,  who  was  also  Collector  of  Masulipatam,  from  1812  to  1821  recollects 
no  communication  having  been  made  to  him  by  Jaganadha,  of  his  having  adopted 
a  boy. 

"  Mr.  Whish,  the  present  Collector  of  Guntoor,  in  a  letter  to  the  Board  of  Revenue, 
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dated  the  20th  of  July,  1826,  aays  as  follows: — '  The  boy  Lutchmeputty  did  accom- 
pany the  Zemindar  one  day  on  a  visit  to  me ;  but  it  did  not  appear  that  he  looked  ou 
him  as  his  adopted  son,  although  questions  and  answers  passed  as  to  who  he  was.' 

"  If  this  boy  bad  really  been  adopted  by  Jaganadha,  according  to  law,  it  is  natural 
to  suppose,  as  it  was  [42]  necessary,  that  such  communication  should  be  made  to 
those  authorities,  under  whose  cognizance  alone  the  boy  could  be  acknowledged  as 
heir.  I  rather  think,  that  whatever  Jaganadha  might  have  told  Mr.  Roberts,  he 
never  meant  to  give  him  to  believe  that  Lutchmeputty  was  lawfully  adopted.  Mr. 
Roberts  must  have  misunderstood  him:  and  this  is  the  more  likely,  as  Jaganadha, 
like  Mr.  Roberts,  was  talking  a  language  not  his  own,  and  of  a  thing  for  which  there 
was  no  corresponding  term  in  the  dialect  in  which  they  were  talking. 

"  When  this  adoption  is  said  to  have  taken  place,  viz.,  in  1819,  Jaganadha  was  only 
twenty-four  years  of  age,  and  Rungama  twenty;  Atchama,  a  year  or  two  more. 
It  appears  that  Atchama  left  Jaganadha  at  tlie  very  time,  as  will  hereafter 
be  shown,  that  Jaganadha  is  said  to  have  been  contemplating  an  adop- 
tion. Rungama  admits  that  she  had  twice  conceived,  but  had  not  brought  to  the 
birth ;  and  her  first  witness  supports  her  assertion.  The  second  Defendant's  four- 
teenth witness  declares  Rungama  to  be  a  woman  of  a  superior  description.  Jaga- 
nadha was  in  good  health,  although  corpulent,  and  there  were  no  just  grounds  for 
him,  or  for  Rungama,  to  come  to  any  conclusion  that  they  could  have  no  more 
children,  for  there  were  acknowledged  proofs  that  neither  of  them  was  sterile;  there- 
fore there  was  no  necessity  for  them  to  adopt  a  boy  at  that  time.  The  Plaintiff's 
first,  seventh,  and  thirteenth  witnesses,  however,  declare  that  Jaganadha  was  in  a 
bad  state  of  health,  and  the  seventh  witness  enters  very  minutdy  into  its  nature ; 
but  the  Plaintiflf's  witness,  Mr.  Roberts,  says  he  was  in  perfect  health  when  he  saw 
him.  Mr.  Russell  says  that  he  was  corpulent  and  apoplectic  in  appearance ;  but  he 
did  not  die  of  apo-[433-plexy.  Mr.  Oakes  says  he  was  in  health ;  and  several  of  the 
Defendant's  witnesses  state  that  he  was  in  a  good  state  of  health. 

"  Although  it  is  not  conclusive  against  the  adoption,  there  is  ground  for  strong 
presumption,  that  it  never  took  place,  as  alleged,  because  the  necessity  for  it  did 
not  exist.  It  is  not  reasonable  to  suppose,  that  a  young  man  of  four-and-twenty, 
and  a  young  woman  of  twenty,  who  had  been  twice  pregnant,  would  despair  of  having 
children,  and  have  recourse  to  au  act  which  none  but  the  sterile  and  old  resort  to. 

"  There  are  other  circumstances  which  go  against  the  adoption ;  the  peculiar 
circumstances  under  which  Jaganadha  and  Rungama  were,  at  the  precise  period 
of  time  that  it  was  contemplated  and  took  place.  It  is  stated  that,  on  the  26th  of 
April,  1819,  Jaganadha  and  Rungama  went  from  the  village  of  Ragavapoorum  to 
that  of  Eralapaudoo,  where  the  father  of  the  child  lived,  and  that  they  brought  him 
away  from  thence,  and  returned  to  Amaravaty ;  that  it  was  on  the  21st  the  question 
was  put  to  the  Pundits,  and  on  the  23rd  they,  gave  their  answers.  On  the  same 
day  Jaganadha  sent  a  copy  of  it  to  Rungama,  who  was  at  Ragavapoorum,  and  he 
followed  on  the  25th.  All  this  is  very  clear,  but  it  is  decidedly  contradicted  by  the 
Defendant's  witnesses,  who  declare  that  Jaganadha  was  at  that  time  at  the  village 
of  Nataky."  The  learned  Judge  then  entered  upon  an  examination  of  the  evidence, 
respecting  this  fact,  and  proceeded:  — 

"  I  have  gone  through  the  whole  of  the  evidence,  and  the  documents,  touching 
the  question  of  adoption ;  and  supposing  it  to  have  been  performed,  as  averred,  the 
Plaintiff  has  yet  to  overcome  two  objections  to  the  validity  of  it.  The  first  of  these, 
is,  if  the  adoption  of  [44]  a  child  from  another  gotrum  is  an  act  contrary  to  law?  I 
apprehend  the  law  is  restrictive  to  Brahmins,  and  tliat  not  penally ;  a  Brahmin  may 
adopt  from  another  gotrum,  if  he  cannot  find  a  boy  in  his  own,  and  so  may  a  Soodra"; 
there  is  no  penalty,  as  far  as  I  can  learn,  for  the  deviation ;  but  why  should  Jaga- 
nadha take  a  child  from  another  family,  if  one  of  his  own  gotrum  could  be  had?  It 
is  diflScult  to  understand  that  he  should  be  led  by  any  ordinary  impulse  to  cut  off  the 
inheritance  from  his  own,  and  an  ancient  family,  and  divert  into  one  that  was 
inferior.  If  Jaganadha  can  be  supposed  to  have  had  any  feeling  on  such  a  point,  it 
niay  be  inferred,  that  he  never  did  what  he  is  alleged  to  have  done,  and  that  this 
adoption  has  been  a  subsequent  plea  got  up,  and  that  the  selection  of  this  boy  was 
influenced  by  Rungama  not  being  able  to  get  one  of  the  Vencatadry-var's  gotrum, 
and  not  because  there  were  none  of  that  family. 

"  The  first  Defendant's  third  witness  has  stated,  that  the  Plaintiff  sent  a  letter 
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to  Vassareddy  Chinna  Vencatadry  Naidoo,  after  Jaganadha's  death,  and  after  the 
decree  was  passed  in  favour  of  Atchma,  for  one  of  his  sons  in  adoption,  who  refused 
doing  it.  The  fourth  and  sixth  deposed  to  a  similar  effect  j  but  this  individual  is  not 
a  witness  in  this  case.  Where  evidence  is  so  easily  obtained,  I  should  be  disposed  to 
attach  no  great  degree  of  credit  to  their  testimony,  if  the  assertion  of  there  being  no 
suitable  child  of  Jaganadha's  own  gotrum  were  otherwise  well  supported.  The 
Defendants  have  maintained,  and  endeavoured  to  prove,  that  there  were  several 
families  of  the  same  gotrum;  and  it  is  certainly  very  probable  that  there  were. 
Lutchmeputty  being  Rungama's  mother's  sister's  son,  and  brought  up  in  the  house, 
offered  a  more  convenient  [46]  object  than  any  other.  If  this  question  of  adoption 
was  concocted  to  set  aside  the  claims  of  Atchama  and  Ramanadha,  the  boy's  connec- 
tions would  naturally  support  it  with  the  whole  weight  of  their  countenance  and 
evidence. 

"  I  come  now  to  the  last  objection  against  the  adoption.  The  rite  of  adoption  is 
a  sacred  one  among  the  Hindoos;  it  is  of  a  spiritual  nature;  and  the  Hindoo  law 
is  very  pointed  as  to  the  reasons  and  object  of  adoption,  and  declares  it  to  be  for  the 
sake  of  the  performance  of  the  funeral  rites  of  a  man' having  no  male  issue,  and  to 
perpetuate  his  name ;  inheritance  follows  of  course,  but  it  is  a  secondary  considera- 
tion. In  the  present  case  it  appears  to  be  primary.  It  is  laid  down,  among  other 
necessary  provisions  for  the  legality  of  the  performance  of  it,  that  it  shall  be  donct 
in.  concert  with  his  wife,  and,  if  having  two,  with  his  elder  wife ;  it  is  very  clear,  and 
admitted,  that  Atchama,  who  was  the  eldest,  was  neither  present  nor  consulted.  On 
this  ground,  therefore,  it  is  strongly  objected  that  the  adoption  was  illegal.  It  is 
not'  necessary  to  recapitulate  what  the  law  is,  but  it  is  not  denied ;  Rungama,  however, 
endeavours  to  surmount  this  difficulty,  by  affirming  two  points;  first,  that  there 
was  no  precedency  between  them;  that  they  were  both  married  at  the  same  time; 
and  the  first  witness  ingeniously  enough  attempts  to  explain  how  certain  ceremonies 
could  be  performed  by  one  husband,  at  one  and  at  the  same  moment  of  time,  upon 
two  wives,  which  ceremony  would  constitute  superiority  in  the  one  with  whom  it  was 
first  performed.  Atchama,  being  the  eldest  in  years,  would  have  precedence,  not 
only  as  being  the  one  with  whom  marriage  would  naturally  be  first  consummated, 
but  seniority  in  point  [46]  of  age  would  give  it  to  her.  Whether  this  disputed 
claim  gave  rise  to  animosities  and  rivabhip  between  the  wives,  or  whether  this 
equality  is  an  assumption  of  more  recent  date  to  meet  the  objection,  does  not  appear 
in  evidence.  This  claim  to  equality  I  do  not  feel  disposed.to;  admit.  It.  is  nowhere 
mentioned  in  the  law,,  as  far  as  I  can  recoUect,  that  there  exists  an  equality,  for  it 
speaks  of  first  and  second  wife ;  it  is  more  natural,-  and  tonsonant  to  the  world's 
usage,  to  give  precedence  to  age.  My  opinion  is,  therefore,  that  Atchama  must  bo 
considered  the  elder,  and  taking  precedence,  and  she  is  the  wife  for  whom  the  Hindoo 
law  has  provided  certain  privileges. 

But,  as  if  this  were  not  tenable,  Rungama  maintains  that  Atchania  had  for-, 
feited  these  privileges,  by  having  been  abandoned  by  Jaganadha;  and  this  abandon- 
ment is  proved  by  several  witnesses.  This  point,  however,  is  not  contested;  but 
the  cause  of  this  disunion,  as  far  as  a  legitimate  reason  is  required,  is  not  discovered ; 
it  was  said  that  she  was  disobedient,  but  the  character  of  that  disobedience  is  not 
collected;  not  one  witness  accuses  her  of  any  specific  act;  her  honour  and  virtue 
are  not  impugned ;  it  is  only,  therefore,  that  incompatibility  of  temper  can  be  laid 
to  her  charge,  but  that  will  attach  equally  to  Jaganadha.  Rungama,  however, 
produces  a  document,  which  purports  to  be  a  letter  from  Jaganadha  to  Rungama, 
dated  14th  of  April,  1819,  while  he  was  at  Nataky,  and  she  at  Ragavapoorum,  and 
pending  the  period  of  seeking  for  the  boy,  and  that  Atchama  was  before  the 
magistrate  at  Guntoor,  preferring  her  complaint  against  Jaganadha  for  maltreat- 
ment :  he  therein  insinuates  that  something  had  occurred,  which  he  did  not  follow 
up,  on  account  of  Antanah  Puntooloo's  ad-[47]-vice,  that  it  would  be  difficult  to 
produce  proofs,  and  that,  if  they  were  adduced,  it  would  be  disgraceful ;  and  that  he, 
therefore,  maintained  a  passive  part.  It  is  very  vague  and  quite  inconclusive,  as 
to  any  guilty  act  on  Atchama's  part,  by  which,  under  the  law,  she  could  forfeit  any 
of  her  privilages.  Neither  does  Atchama's  conduct  indicate  a  guilty  part :  she 
confidently  brings  her  complaint,  and  lays  herself  open  to  any  implication  or  charge 
that  Jaganadha  might  urge  in  justification  of  his  conduct  towards  her.  Jaganadha 
P.C  VII.  617  20a 


Digitized  by 


Google 


IV  HOOKE  nro.  APP.,  «•  BUNGAMA  V.  ATCHAMA-r- 

is,  on  this  complaint,  fined  and  exposed;  but  Atchama  does  not  stop  here:  she 
institutes  a  suit  in  the  Zillah  Court  for  maintenance,  and  obtains  a  decree  in  her 
favour  in  the  lower  and  higher  Courts :  this  does  not  mark  tliat  she  had  been  guilty 
of  anj  previous  want  of  allegiance.  However,  having  submitted  to  these  ordeals, 
as  it  were,  Atchama  must  be  considered  as  holding  all  her  privileges  unimpaired, 
although  Jaganadha  thought  fit  to  withhold  them.  The  main  cause  of  this  disunion 
was,  no  doubt,  a  rivalship  between  the  wives;  and  the  ambition  of  Rungama,  i>he 
being  the  younger  of  the 'two,  about  two  years,  naturally  gained  the  ascendancy  iu 
the  afiection  of  Jaganadha,  and  having  done  so,  it  is  not  difficult  to  understand 
that  these  disputes  would  follow. 

"  If  the  adoption  had  been  satisfactorily  proved,  unattended  with  the  several 
objections  and  suspicions  hanging  over  it,  I  should  make  a  stand  against  its  legality, 
on  the  ground  of  the  law  having  been  departed  from,  in  performing  it  without  the 
co-operation  of  the  elder  wife.  The  Government  have  pledged  themselves  to  ad- 
minister to  Hindoos,  the  Hindoo  law;  and  with  that  pledge  before  me,  I  cannot 
ratify,  by  my  assent,  an  act  done  contrary  to  that  law.  I  think  it  [48]  behoves  eve  17 
public  officer  in  authority,  to  enforce  a  strict  observance  of  the  law,  and  not  to  allow 
caprice,  anger,  or  any  other  passion,  to  step  in,  to  cut  oS  the  rights  of  another. 
Atchama  had  an  indisputable  right  to  have  aided  at  this  adoption,  as  the  first  wife. 
The  Plaintiff's  witnesses  admit  that  Jaganadha  had  no  power  to  set  aside  the  same, 
and  deprive  her  of  her  legal  rights.  Jaganadha,  during  his  life,  never  impeached 
her  fidelity,  although  he  had  opportunity  and  provocation  enough  to  do  so,  had  there 
been  grounds.  None  of  the  witnesses  venture  to  do  it.  The  plea  that  being  married 
at  the  same  moment  of  time,  and  that,  therefore,  there  was  no  precedency,  is  absurd ; 
it  is  quite  out  of  the  order  of  things  to  be  so.  The  law  says,  that  a  man's  wife  is  the 
half  of  himself,  and  that  his  second  wife  is  for  the  gratification  of  his  sensuality. 
How  can  two  wives  be  the  half  of  the  husband  t  This  is  a  futile  attempt,  as  I  view  it, 
to  evade  the  .law.  The  question  at  issue  is  of  too  much  importance  to  admit  of  a 
quibble  in  the  scale.  The  Hindoo  law  admits  of  a  plurality  of  wives,  and  at  the  same 
time  assigns  to  them  their  proper  station,  duties,  and  privileges ;  it  allows  childless 
persons  to  adopt  a  son,  for  a  special  and  spiritual  purpose ;  and  it  equally  prescribes 
the  forms  for  it,  and  everything  that  is  essential  to  its  completion.  If  an  adoption, 
therefore,  takes  place,  omitting  or  evading  those  provisions,  it  is  not  according  to 
the  law,  and,  therefore,  of  no  effect. 

"  Jaganadha  could  not  plead  ignorance  of  the  law ;  he  was  surrounded  by  Pundits. 
He  would  appear,  as  is  alleged,  to  have  had  recourse  to  them  on  a  doubt  of  minor 
consideration.  It  is  not  reooncileable  with  that  precaution,  that  he  should  have' 
deviated  from  this  point  of  law;  it  is  equally  irreconcileable  that  he  [49]  should 
have  omitted  another  point  laid  down,  that  he  should  make  known  the  adoption  to 
the  highest  authority,  not  as  a  necessary  act,  but  that  publicity  may  be  given  to  it, 
and  the  adoption  recognised.  The  kindred  and  relations  are  also  required  to  be 
present,  but  it  is  not  found  that  any  of  his  own  kindred  were  at  the  ceremony.  If 
Jaganadha  had  really  gone  through  the  ceremony,  and  adopted  this  boy,  he  would 
have  followed  the  example  of  Vencatadry,  who  attended  to  all  the  provisions  of  the 
law,  by  which  Jaganadha's  succession  was  secured  to  him.  I  am  of  opinion  the 
Plaintiff's  case  should  be  dismissed,  with  costs." 

Mr.  S.  Money,  the  Third  Judge,  concurred  with  the  First  Judge ;  and  the  Court 
came  to  a  finding  upon  the  evidence,  that  no  valid  adoption,  of  Lutchmeputty  had 
ever  taken  place,  and  they  dismissed  the  suit,  with  costs. 

Against  this  decree,  Rungama  appealed  to  the  Sudder  Dewanny  Adawlut  of 
Madras,  and  as  the  Appeal  from  the  first  decree  of  the  Provincial  Court,  in  the 
original  cause,  had  continued  on  the  file  of  the  Sudder  Court,  she  filed  a  supplonental 
petition  of  appeal,  against  the  second  decree. 

On  the  presentation  of  this  Appeal,  the  course  pursued  by  the  Sudder  Court, 
agreeably  to  their  previous  resolution,  was,  to  bring  under  consideration  at  the 
same  time  the  record  of  the  three  Appeals,  viz.  Ramanadha'g  original  suit  against 
Jaganadha;  Atchama's  suit  against  Ramanadha;  and  Rungama's  suit  against 
Atchama,  Ramanadha,  and  Puttoory  Caly  Doss,  on  account  of  the  intimate  con- 
nection subsisting  between  them ;  and  to  pronounce  one  common  decree  in  the  three 
Appeals. 
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The  decree  was  pronounced  on  the  14th  of  March  [60]  1832.  It  reversed  the 
decrees  against  Ramauadha,  in  his  suit  against  Jaganadha,  and  Atchama's  suit 
against  him,  and  affirmed  the  decree  in  Rungama's  suit,  and  declared  Ramanadha 
entitled  to  the  succession  of  the  entire  Vassareddy  property,  subject  to  certain 
allowances,  for  maintenance,  to  the  widows  of  Jaganadha.  The  material  part  of 
this  decree  was  in  the  following  terme : — 

"  The  question  to  be  determined  in  these  Appeals,  is  the  right  of  succession  to  the 
entire  property  of  the  late  Veucatadry.  It  is  claimed,  first,  by  Ramanadha,  his 
second  adopted  son ;  secondly,  by  Atchama,  the  senior  widow  of  the  late  Jaganadha, 
who  was  his  first  adopted  sou;  and  thirdly,  by  Rungama,  the  younger  widow  of 
Jaganadha,  on  behalf  of  his  alleged  adopted  son,  Lutchmeputty. 

"  It  is  plain  that  Lutchmeputty's  adoption,  if  established,  goes  to  defeat,  in 
toto,  the  claim  of  Atchama,  and  so  much  of  Ramanadha's  claim  as  relates  to  one 
moiety  of  the  estate.  It  appears,  therefore,  proper  that  a  decision  should  first  be 
passed  upon  the  claim,  which  forms  the  subject  of  the  Appeal,  in  the  suit  instituted 
by  Rungama  against  Atchama,  Ramanadha,  and  Puttoory  Caly  Doss. 

"  The  Proyincial  Court,  in  a  decree  of  extraordinary  length,  have  gone  into  a 
recapitulation  and  detailed  examination  of  the  evidence,  for  and  against  the  fact 
of  the  allied  adoption  of  Lutchmeputty,  by  the  late  Jaganadha,  upon  which  the 
whole  of  this  part  of  the  case  depends. 

"  Numerous  witnesses  are  produced  on  the  side  of  the  Plaintifi,  who  deposes  that 
they  were  present  during  the  performance  of  the  cermony  of  adoption  at  Ama- 
ravaty,  which  they  detail  with  much  minuteness,  and  [61]  almost  perfect  conformity, 
as  to  the  particulars  of  the  ceremonial;  and,  on  the  other  hand,  the  Defendants 
bring  forward  witnesses,  who  swear  that  they  were  present  at  Amaravaty,  on  the 
day  assigned  to  the  transaction,  and  that  nothing  of  the  kind  took  place. 

"  The  Court  is  not  disposed  to  attach  much  weight  to  the  native  testimony  on 
either  side.  The  facility  with  which  false  evidence  is  procurable  in  this  country, 
and  to  an  extent  peculiarly  notorious  in  that  part  of  it  to  which  those  witnesses 
belong,  is  unhappily  too  well  established  by  the  records  of  the  Court,  to  allow  of 
admitting,  under  the  circumstances  which  mark  the  present  case,  any  fact  as  proved, 
merely  from  the  number  and  consistency  of  the  witnesses  who  depose  to  it.  In 
determining  on  which  side  the  preference  should,  in  this  case,  be  given,  reference 
must  be  had  to  such  other  evidence  as  the  record  affords,  and  to  the  probability  of  the 
transaction  attempted  to  be  proved  by  the  Plaintiff. 

"  It  is  averred  in  the  petition  of  plaint,  that,  on  the  14th  of  July  1819,  informa- 
tion was  given  to  the  Collector  of  Guntoor,  of  the  selection  of  the  boy,  Lutchmeputty, 
for  adoption ;  and  that,  upon  the  occurrence  of  the  ceremonial  of  adoption,  on  the 
18th  of  August  1819,  all  the  public  authorities  were  made  acquainted  with  the 
circumstance. 

"  But  these  assertions  are  contradicted  by  the  depositions  of  Mr.  Oakes,  who  was 
Collector  of  Guntoor,  from  the  24th  of  July  1811  to  the  14th  of  September  1821 ; 
and  Mr.  Russell,  who  was  Collector  of  Masulipatam,  from  the  early  part  of  1812, 
to  the  middle  of  1821. 

"  Mr.  Roberts,  who  was  afterwards  Collector  of  the  district,  last  mentioned, 
states  indeed,  in  his  depo8i-[62]-tion,  that  in  interviews  which  took  place  between 
himself  and  the  late  Jaganadha,  from  April  1824  until  his  decease,  in  February 
1825,  he  was  led  to  believe  that  the  boy,  Lutchmeputty,  who  accompanied  the  Raja, 
was  his  adopted  son.  On  the  other  hand,  Mr.  Whish,  the  Collector  of  Guntoor,  in  a 
letter  addressed  to  the  Board  of  Revenue,  dated  the  26th  of  July  1826,  states  that 
the  boy,  Lutchmeputty,  did  accompany  the  2iemindar  one  day,  on  a  visit  to  him ; 
'  but  it  did  not  appear  that  he  looked  on  him  as  his  adopted  son,  although  questions 
and  answers  passed,  as  to  who  he  was.' 

"  In  the  decree  of  the  Provincial  Court,  are  contained  remarks  by  the  First 
Judge,  upon  Mr.  Roberts's  evidence,  which  appear  to  the  Sudder  Court  to  be  extremely 
pertinent  and  forcible;  and  the  Court  are  of  opinion,  that  this  officer,  in  his 
deposition,  and  in  his  communications  to  the  Board  of  Revenue,  lay  under  a  mis- 
conception of  what  had  passed  in  conversations  with  Jaganadha,  in  a  language 
vernacular  to  neither  party. 

"  It  is  well  known  that  publicity,  if  not  absolutely  essential  to  the  validity  of  an 
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adoption  by  a  Hindoo,  is  always  sought  on  such  occasions;  and  the  record  of  the 
appeal,  brought  by  Ramanadha  against  Jaganadha,  shows  with  what  care  and 
pertinacity  the  late  Vencatadry  made  known  to  the  public  authorities  liis  adoption 
of  Jaganadha  and  Ramanadha. 

"  So  far  from  its  being  pretended  by  the  Plaintiff,  that  any  secrecy  was  observed 
on  the  occasion  of  the  alleged  adoption  of  Lutchmeputty,  the  whole  of  her  evidence 
goes  to  show,  that  it  was  performed  in  the  most  public  manner,  and  must  have 
been  immediately  known  to  a  large  number  of  persons.  Her  assertion  [53]  that  it 
was  reported  to  the  Collectors,  has  been  already  noticed :  they,  however,  have 
denied  that  any  such  communication  was  made  to  them,  and  state  that  Jaganadha's 
adoption  of  a  son  was  never  brought  to  their  knowledge. 

"  The  only  other  material  evidence,  adduced  in  proof  of  the  fact  of  the  adoption 
of,  the  boy,  Lutchmeputty,  is  the  alleged  Will  of  the  late  Jaganadha  in  his  favour. 
Could  the  authenticity  of  this  document  be  admitted,  it  would  certainly  furnish 
strong  evidence  of  the  fact.  But  in  respect  to  this  Will,  and  the  other  two  Wills, 
produced  as  having  been  executed  by  the  same  individual,  in  favour  of  Atchama, 
and  of  Ramanadha,  respectively,  it  is  to  be  observed,  that,  with  reference  to  their 
dates,  t\>o  of  the  three  must  be  forgeries ;  and  that  if  there  were  no  other  objection 
to  this  Will,  the  condition  of  Jaganadha,  at  the  period  of  its  alleged  execution,  is 
shown,  by  the  evidence  of  witnesses  for  both  parties,  to  have  been  such  as  to  deprive 
it  of  all  legal  validity. 

"  The  Court  is  of  opinion,  that  had  this  adoption  taken  place,  it  could  not,  for  a 
period  of  more  than  four  years,  have  continued  unknown  to  the  revenue  authorities : 
it  considers  also  that  the  conduct  of  the  Appellant,  Rungama,  subsequently  to  the 
death  of  her  husband,  and  during  the  period  which  intervened  between  that  event, 
and  the  date  of  the  filing  of  the  suit  in  1826,  is  of  itself  sufficient  to  attach  to  the 
alleged  fact  of  adoption,  a  high  degree  of  improbability,  which  is  enhanced  by  the 
circumstance  of  Lutchmeputty's  being  of  a  different  gotrum ;  and  after  the  most 
mature  consideration,  concurring  in  opinion  with  the  Provincial  Court,  that  the 
Plaintiff  has  entirely  failed  in  making  out  her  claim  on  behalf  of  Lutchme-[64]- 
putty,  this  Court  resolves  to  dismiss  the  Appeal,  with  costs,  against  the  Appellant, 
Rungama. 

"  The  Provincial  Court,  in  their  decree  in  the  suit  of  1820,  declare,  and  the 
opinion  has  the  entire  concurrence  of  this  Court,  that  the  adoption  of  both  Jaga- 
nadha and  Ramanadha,  by  the  late  Vencatadry,  has  been  fully  established;  and 
the  Provincial  Court  dismissed  the  claim  of  Ramanadha,  solely  upon  the  ground, 
that  his  adoptive  father  had,  by  the  terms  of  the  deed,  disqualified  himself  from 
alienating  any  part  of  his  property  to  the  prejudice  of  the  Defendant,  Jaganadha. 

"  This  Court  can  discover  no  ground  for  this  decision.  It  cannot  be  supposed 
that  such  a  deed  could  affect  the  rights  of  any  son  wlio  might  subsequently  have 
been  born  to  Vencatadry;  nor  has  any  argument  been  adduced  to  show  it  could 
preclude  him  from  making  a  second  adoption,  in  conjunction  with  his  second  wife, 
whom  he  espoused  after  the  execution  of  that  deed. 

"  In  respect  to  the  validity  of  a  second  adoption,  under  the  Hindoo  law,  a  son 
first  adopted  being  alive,  this  Court  is  aware  that  much  difference  of  opinion  has 
prevailed.  On  the  present  occasion,  the  Pundits  of  the  Provincial  Courts,  in  the 
Northern,  Centre,  and  Southern  Divisions,  are  unanimously  in  favour  of  its  validity; 
and  an  opinion  to  the  same  effect  has,  with  one  exception,  been  delivered  by  the 
Pundits,  of  the  Sudder  Adawlut,  as  appears  from  the  following  questions,  put  by  the 
Court,  to  their  late  and  pre&eut  Hindoo  law-officers,  and  their  answers  thereto: — 

" '  Question. — You  are  required  to  state  whether  a  second  adoption  (a  son  pre- 
viously adopted  being  alive,  [66]  and  not  disqualified  by  degradation,  or  any  other 
cause  which  excludes  from  inheritance),  is  good  and  valid  according  to  the  authorities 
of  Hindoo  law,  prevalent  in  the  provinces  subject  to  the  Madras  Presidency.' 

"  '  Answer  of  the  Pundit,  Sivarama  Sastri. — ^While  one  adopted  son  is  alive,  and 
not  disqualified  by  degradation,  or  any  other  cause  which  e.xclude8  from  inheritance, 
a  second  adoption  is  not  valid,  according  to  the  authorities  of  the  Hindoo  law,  pre- 
valent in  the  provinces  subject  to  the  Madras  Presidency. 

" '  Atahority. — Text  of  Menu  and  others,  in  the  Vijnyaneswara,  Smriti  Chan- 
drika,  etc.,  law  books,  declare  that  a  man  who  is  in  want  of  children,  must  use  his 
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endeavours  to  adopt  a  son,  in  order  to  succeed  him,  and  to  perform  the  obsequies  of 
himself  and  his  ancestors ;  and  that  no  man  should  give  a  son  to  a  person  who  has 
sons,  because  he  has  not  that  want,  but  should  gire  sons  to  him  who  has  none.  But 
it  is  nowhere  stated,  in  any  law-book,  that  a  second  adoption  can  be  made  while  an 
adopted  sou  is  alive. 

"  '  In  the  law-book,  Dattaka  Cliandrika,  which  treats  specially  on  adoption,  the 
text  of  Menu,  and  its  commentary,  also  state  that  a  son  must  be  adopted  on  the 
failure  of  a  son  of  the  body.  A  man  who  has  a  grandson  or  great  grandson,  but 
whose  son  is  dead,  is  sonless ;  yet  as  a  question  may  arise  if  he  needlessly  adopts  a 
son,  this  text  is  intended  to  prohibit  a  man  from  adopting  a  son  who  has  either  a 
son,  a  grandson,  or  a  great  grandson,  alive. 

" '  In  the  law-books,  Nanda  Pandita,  Dattaka  Mimamsa,  the  texts  of  Atri,  Sau- 
naka,  and  Menu,  and  their  commentaries,  show  that  a  man  who  has  no  son,  or  whose 
son  is  dead,  may  adopt  a  son ;  but  not  he  who  has  sons. 

[66]  "  '  In  the  same  law-book,  an  objection  is  stated,  that  a  man  who  has  sons, 
may  adopt  a  son,  as  Viswamitra  and  others  did  adopt  Devatratadaloo.  This  act, 
however,  as  contrary  to  the  Smritis,  is  prohibited ;  yet  it  is  stated,  that  if  there  be  a 
vast  desire  to  do  it  according  to  the  Smritis,  on  the  consent  of  the  son  of  the  body, 
the  power  of  adoption  should  remain,  but  there  is  no  mention,  while  one  adopted 
son  is  alive,  of  a  second  adoption. 

"  '  Viswamitra,  and  those  like  him,  were  ancient  sages,  and  celebrated  by  long 
and  various  penances,  capable  of  doing  both  authorised  and  unauthorised  acts. 
But  men  of  the  present  age  cannot  follow  their  example.  It  is  thus  declared  in  the 
sastras. 

" '  In  the  Saraswati  Vilasum,  it  is  declared  that  sons  adopted  while  one  son  only 
of  the  body  is  alive,  are  debarred  from  inheritance,  and  should  be  merely  main- 
tained with  supplies  of  food  and  apparel,  and  that  the  son  of  the  body  alone  is 
entitled  to  the  inheritance.  Marichi  made  a  conunentary  on  the  words,  "  one  son 
only  of  the  body,"  but  he  does  not  declare  that  a  second  adoption  is  valid. 

"  '  By  Lohita  Mula  Smriti  it  is  understood,  that  an  adoption  may  be  made  once, 
not  twice;  that  a  second  adoption  cannot  be  made,  even  after  the  death  of  one 
previously  adopted,  and  that  only  one,  not  two,  three  or  four  sons,  may  be  adopted. 

"  '  The  original  Smriti  of  Capila  declares,  that  on  failure  of  a  son's  or  daughter's 
offspring,  or  on  the  death  of  a  son  or  a  daughter,  a  son  may  be  adopted  according 
to  the  Vedas ;  that  no  adoption  can  take  place  while  a  grandson,  or  great  grandson, 
or  daughter's  son,  is  alive ;  and  that  no  second  adoption  can  be  made  even  after  the 
death  of  one  previously  adopted ;  and  that  [57]  as  only  one  adoption  is  allowed  by 
the  sastras,  a  second  adoption  is  altogether  inadmissible. 

"  '  The  form  of  adoption  is  thus  explained  by  Saunaka,  in  the  law  book  of  Camal- 
ankara  Buttiya,  Dattaka  Mimamsa: — The  adopter  must  perform  the  ceremony  of 
datta  homam,  or  oblation  to  fire,  and  address  the  giver  in  these  words, — "  I  am  in 
want  of  a  son ;  I  request  you  to  give  me  your  son  for  my  happiness."  The  giver 
must,  by  pouring  water,  then  say,  "  As  you  are  childless,  I  give  you  my  son  to  raise 
up  a  progeny ;  and  he  is  no  longer  my  son." 

" '  It  is  declared  in  all  sastras,  that  a  son  of  the  body  is  the  principal,  and  that 
an  adopted  son  is  gonna ;  consequently  it  is  highly  improper  that  after  the  adoption 
of  such  a  gonna,  another  gonna  should  be  adopted,  in  the  second  instance.  There 
is,  therefore,  no  such  rule  or  sastrum  in  any  of  the  law-books. 

" '  In  the  law-books  .lagan  athiyam,  Saraswati  Vilasum,  and  Vytheanada  Dis- 
hatiyam  (a  book  of  authority  on  Sradhas),  or  other  authorities  of  law,  prevalent  in 
this  part  of  the  country,  it  is  nowhere  declared  that  a  second  adoption  may  be  made, 
while  one  adopted  son  is  alive.  In  the  books  I  have  seen,  I  found  not  a  single  text 
regarding  second  adoption.  Hence  the  second  adoption,  mentioned  in  the  question, 
is  not  valid  under  the  authorities  of  Hindoo  law,  prevalent  in  the  provinces  subject 
to  the  Madras  Presidency. 

" '  In  Chapter  IV.,  "  on  adopted  sons,"  in  the  Dayabhoga,  in  Jaganatha  Ter- 
capanchananum,  it  is  clearly  declared,  that  a  person  desirous  of  many  sons  may 
adopt  a  son,  while  a  son  of  the  body  is  alive.  But  even  Jagannatha  does  not  declari 
that  a  second  adoption  may  be  made  while  a  son  previously  adopted  is  alive. 

[68]  "  '  Veda  Pattabhi  Rama  Sastri,  while  he  was  in  the  college,  compiled  a  book 
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regarding  adoption,  after  a  deliberate  consideration  of  all  law-books.  In  this 
book  Pattabhi  Rama  Sastri  set  aside  the  opinion  of  Jagannatha,  which  authorises 
an  adoption  while  a  son  of  the  body  is  alive,  and  recited  in  support  of  his  objection 
the  text  of  Menu,  which  declares  that  an  adoption  by  a  man  who  has  sons  is  for- 
bidden, as  the  act  of  a  man  who  plucks  out  his  eye  with  his  own  hand. 

" '  If  there  had  been  a  rule  or  precept  in  the  Dharma  Sastras,  authorising  a 
second  adoption,  while  one  adopted  son  is  alive,  Pattabhi  Rama  Sastri  would  not 
have  stated  as  aforesaid.     I,  therefore,  write  this  for  your  information.' 

"  Answer  of  the  Pundit,  Jyah  Sastri. — '  While  a  son  previously  adopted  is  alive, 
and  not  disqualified  by  d^radation,  or  any  other  cause  which  excludes  from  in- 
heritance, a  second  adoption  is  valid,  according  to  the  authorities  of  the  Hindoo 
law,  prevalent  in  the  provinces  subject  to  the  Madras  Presidency,  as  will  appear 
from  the  following  texts : — 

" '  Texts  in  the  law-books,  Parasara  Madhaviyam,  Vitheanada  Dishatiyam 
Eu'rma  Puranam,  and  others,  and  the  text  of  Vrihaspati,  and  also  the  text  of  Sanca 
Lichita.  A  householder  (grahasta)  must  procure  many  sons  for  the  purpose  of 
performing  good  acts,  such  as  pilgrimage  to  Gaya,  and  other  ceremonies,  so  that  he 
and  his  ancestors  may  obtain  bliss. 

" '  A  vakyam  or  phrase  in  the  above  said  Parasara  Madhaviyam,  and  the  texts 
in  Maha  Bharatha. — A  man  who  has  only  one  eye  is  like  one  without  eyes ;  and  a  man 
with  only  one  son  is  like  a  man  who  is  sonless.  Thus  it  is  said  by  persons  acquainted 
with  vedas  and  sastras.  Hence  the  existence  of  an  only  son  is  [59]  not  a  matter  of 
a  consideration,  and  many  sous  should  be  obtained. 

"  '  Text  in  the  law-books,  Smriti  Chandrika,  Dattaka  Mimamsa,  Dattaka  Chand- 
rika,  and  others. — In  the  Call  Tuga,  or  in  this  age,  the  son  of  the  body  and  the  son 
adopted  have  been  principally  recognised.  Therefore,  many  sons  may  be  adopted, 
in  the  same  manner  as  many  sons  of  the  body  may  be  obtained. 

"  '  Texts  in  the  Nanda  Pandita,  Dattaka  Mimamsa,  etc.,  law-books. — "  A  child-  _ 
less  man  should  adopt  a  son."     According  to  a  text  in  the  Maha  Bharatha,  "  A  man 
who  has  only  one  son  is  considered  as  a  childless  man."    By  the  texts,  therefore, 
when  it  is  said  that  a  childless  man  may  adopt,  is  clearly  meant,  that  either  a  man 
who  has  an  only  son,  or  no  son,  should  adopt  one. 

"  '  By  the  vedas,  as  well  as  the  sastras  and  pooranas,  it  is  known  that  Viswamitra 
Maha  Rishi  and  others,  adopted  sons,  while  they  had  many  sons  of  the  body.  In  the 
said  law-books,  Nanda  Pandita  and  Dattaka  Mimamsa,  it  is  declared,  that  a  man 
who  has  sons  of  the  body,  may  adopt  a  son  with  the  anoomity,  or  consent,  of  the 
son  of  the  body. 

"  '  By  the  texts  in  the  Dattaka  Chandrika,  anoomity  implies  what  is  not. expressly 
opposed  to  the  power  of  adoption.  A  man  who  has  many  sons  of  the  body  may  adopt 
a  son  with  their  consent ;  but  a  man  who  has  only  one  son,  being  considered  as  child- 
less, may  exercise  discretion  in  adopting  a  son,  without  requiring  the  consent  of  his 
only  son. 

"  '  A  vakyam  of  Marichi  in  the  Daya-bhaga,  in  the  law-book  of  Saraswati  Vilasuni, 
clearly  declares  that  a  man  who  has  an  only  son  ought  to  adopt  a  son. 

[60]  " '  In  the  above  books  it  is  declared,  that  a  son  may  be  adopted  while  a 
son  of  the  body  (who  has  preference  to  an  adopted  son)  is  alive.  It  may,  therefore, 
be  undoubtedly  inferred  from  the  sastras,  that  a  second  adoption  may  be  made 
while  another  adopted  son  (who  has  no  preference)  is  alive. 

" '  Texts  in  Dattaka  Mimamsa,  Dattaka  Chandrika,  etc.,  law-books,  as  well  as 
the  text  of  Catyayana,  and  vakyam  in  Smriti  Chandrika. — An  adopted  son  loses  the 
right  of  filiation,  as  well  as  all  right  to  the  property  of  his  natural  father,  by  his 
act  of  giving  him  up,  and  gains  those  of  his  adoptive  father,  by  his  act  of  taking 
him.  After  the  performance  of  the  prescribed  ceremonies,  according  to  the  fore- 
going sastras,  a  second  adoption  is  as  valid  as  the  first 

"  '  The  said  text  of  Catyayana  declares,  that  as  the  right  of  a  wife  shall  be  recog- 
nised by  marriage,  so  shall  the  right  of  an  adopted  son  be  by  the  act  of  giving  and 
taking,  and  performing  other  ceremonies;  therefore,  the  second  adoption  made 
(while  one  adopted  son  is  alive,  without  fault)  is  valid,  in  the  same  manner  as  the 
second  marriage,  made  with  the  desire  of  getting  more  sons,  while  the  first  wife 
conducts  herself  properly,  and  is  mother  of  sons. 
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"  '  Bj  the  above-said,  and  other  authorities  of  Hindoo  law  prevalent  in  the  pro- 
vinces subject  to  the  Madras  Presidency,  it  is  declared,  that  the  benefit  of  adopting 
a  son  is  two-fold :  first,  to  relieve  a  father  from  the  debt  due  to  ancestors,  so  that  he 
may  be  relieved  from  hell ;  secondly,  to  raise  up  a  progeny  for  the  performance  of 
good  acts  for  the  attainment  of  bliss.  A  person  adopting  only  one  son  will  attain 
the  first  benefit,  while  one  adopting  many  will  attain  both  the  [61]  first  and  second 
benefit.     This  is  the  fixed  rule  of  Dharma  Sastras. 

" '  Under  these  grounds  the  second  adoption,  mentioned  in  the  question,  is  good 
and  valid,  according  to  the  authorities  of  Hindoo  law,  prevalent  in  the  provinces 
subject  to  the  Madras  Presidency.' 

" '  Question. — ^You  are  required  to  state,  whether  a  person  of  the  Soodra  tribe, 
having  adopted  a  son,  and  that  son  being  alive,  and  not  disqualified  by  degradation 
or  any  other  cause,  is  competent  to  make  a  second  adoption ;  and  whether  the  son 
so  adopted  has  equal  rights  with  the  son  first  adopted.'  To  this  the  Pundits,  Jyah 
Sastri  and  Vadapoory  Vajapeya  Yajier,  returned  the  following  answer: — '  A  person 
of  the  Soodra  tribe,  having  adopted  a  son,  and  that  son  being  alive,  and  not  dis- 
qualified by  degradation  or  any  other  cause,  is  competent  to  make  a  second  adoption, 
for  the  purpose  of  propagating  the  family,  and  for  the  purpose  of  obtaining  salva- 
tion, both  for  himself  and  for  his  ancestors,  by  travelling  to  Gaya  and  performing 
good  acts ;  and  the  son  so  adopted  has  equal  rights  with  the  son  first  adopted. 

"  '  Authority. — In  the  law-book,  Parasara  Madhaviyam,  and  in  the  commentary 
of  Vijnyaneswara,  etc.,  the  text  in  Lohita  Smriti  and  Eurma  Puranam,  many  sons 
are  to  be  desired,  that  some  one  of  them  may  travel  to  Gaya  and  perform  ceremonies. 
In  the  law-book,  Saraswati  Vilasum :  Tlie  phrase  of  Marichi — A.  man  who  has  only 
one  son  may  adopt  a  son.  In  the  commentary  of  Vijnyaneswara :  The  phrase  of 
Balam  Bhatta — Other  sons  may  be  adopted,  although  an  only  son  of  the  body,  or 
only  one  adopted  son,  be  living ;  that  is,  as  many  sons  as  may  be  requisite  for  the 
purpose  of  completing  the  ceremonies  prescribed  by  sastras.  [62]  In  the  law-book, 
Dattaka  Cliandrika,  and  in  the  commentary  of  Vijnyaneswara,  etc.:  The  text  of 
Menu — ^If  a  man  has  many  gonna  putras,  or  adopted  sons,  they  have  equal  rights  to 
his  property.' 

"  And  the  Court  having  called  upon  the  Pundits  for  a  more  full  explication  of 
the  grounds  on  which  their  opinion  was  founded,  they  delivered  the  following 
answer: — 

" '  In  clauses  nine  and  ten,  section  i.,  of  Dattaka  Chandrika,  of  Devanda  Bhatta, 
"  Of  the  substitute  sons  of  eleven  descriptions,  the  son  given  only  is  recognised  as 
admissible  in  kali  age  for  adoption."  Hence  it  follows,  that  the  peculiar  object  of 
the  author  in  this  treatise,  is  to  treat  upon  the  subject  of  adoption,  of  a  son  given 
alone,  as  therein  mentioned '  (the  rules  relative  to  the  adopted  son  are  now  pro- 
pounded) ;  '  although  in  the  course  of  commenting  upon  the  subject,  the  ordinary 
rules  relating  to  the  other  descriptions  of  substitute  sons  unaviodably  creep  into  it, 
by  quoting  the  text  of  authorities. 

" '  In  clauses  eight  and  nine,  section  v.,  of  Dattaka  Chandrika,  which  treats  of 
the  adoption  of  given  son  alone,  as  above  intended,  it  is  ordained.  Menu,  "  If  there 
be  many  equal,  in  respect  of  virtue  or  quality  (t.«.  coming  immediately  under  any 
one  of  the  said  eleven  descriptions),  let  them  participate  equally  the  estate." 

"  '  Thus,  for  instance,  if  a  person  had  many  legitimate  sons,  or  many  sons  given, 
or  many  sons  of  the  soil,  or  those  of  the  other  descriptions,  they  are  to  participate 
in  equal  shares.  As  it  is  not  here  the  peculiar  object  of  the  author  to  enact  any 
provisions  to  regulate  the  extent  of  shares  to  which  substituted  sons  of  any  other 
descriptions  than  that  of  given  sons  would  [63]  be  entitled,  it  is  therefore  deducible, 
that  the  true  intention  and  meaning  of  the  author,  by  quoting  the  passage  in  ques- 
tion, of  Menu,  the  original  founder  of  law,  was  certainly  to  regulate  the  shares  of 
many  given  sons  of  a  person.  Had  the  adoption  of  more  than  one  given  son  been, 
in  the  opinion  of  the  author  of  Dattaka  Chandrika,  inadmissible,  he  could  not  have 
quoted  the  passage  of  the  famous  Menu,  and  the  original  text  itself  of  Menu  could 
not  in  that  case  be  considered  in  any  wise  useful. 

"  '  As  an  equal  participation  of  estate,  by  many  sons  given,  is  regulated  above, 
and  as  the  author  of  Dattaka  Chandrika  had  not,  in  any  passage  of  the  work,  for- 
bidden the  adoption  of  a  second  son  given,  and  as  he  had  not  contradicted  the 
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opi&ions  of  the  codes  Vijnyaheswara,  Vyakyaua,  Sai'aswati  Vilasum,  et*.,  which 
ar«,  by  general  acceptance,  declared  as  works  of  paramount  authority  in  South 
India,  and  which  sanction  the  adoption  of  many  sons  given,  it  is  clearly  evident, 
that  the  practice  of  adoption  of  given  sons  more  than  one  is  recognised  by  the 
author,  .  , 

"'The  meaning  of  .the. clauses  thtee,  foui,  five,  six,  and  thirteen,  section  i.,  of 
the  treatise,  Dattaka  Chandrika,  and  the  clauses  three,  four,  five,  six,  seven,  nine, 
ten,  and  eleven,  section  i.,  of  Dattaka  Mimamsa,  which  enjoin  that  "  aputra  "  (de- 
scribed'in  clause  four,  section  i.,  both  of  Dattaka  Mimamsa  and  DattaJta  Chandrika, 
one  to  whom  no  son  may  have  been  born,  or  whose  son  may  have  died),  only  should 
adopt  a  son,  is,  according  to  the  true  intention  of  the  author,  and  the  true  principles 
of  law,  to  be  defined  to  be  a  person  destitute  of  a  legitimate  spn,  who  only  intends 
ta  adopt  a' given  son. .  But  this  passage  could  not  be  justly  considered  as  a  prohibit 
tion  against  a  person  already  in  [64]  possession  of  a  legitimate  issue,  wishing  to 
adopt  a  given  son.  This  point  is  very  clearly  treated  upon,-  and  decidedly  estabr 
lished,  in  the  .chapter  of  adoption  of  Vijnyaneswara,  Vyakyana,  etc. . 

" '  It  is  expressly  ordained  in  the  laws,  that  the  adoption  is  sanctioned  for  two 
peculiar  purposes:  the  one  for  the, sake  of  funeral  cake,  water,  and  solemn  rites, 
and  the  other  for  the  sake  of  multiplying  his  progeny,  apd  obtaining  the  perfornir 
ance  of  6ya-v-arjana,  etc.  In  clause  three,  section  i.,  o{  both  Dattaka  Mimamasa 
and  Dattaka  Chandrika,  it  is  inculcated,  that  when  thtf  adopter  is  destitute -of  a 
legitimate  son,  and.  wishing  for  attainment  of  the  funeral  cake  and  water,  and 
solemn  rites  only,  he  should  adopt  a  given  son ;  but  the  passage  does  not  in  any  way 
prohibit  one  that  is  anxious  of  multiplying  his.  progeny,  {Eigainst  his  adopting  given 
sons  more  than.  one.  In  the  codes -Vijnyaneswara,  Vyakyana,  etc.^  it  is  decidedly 
ordained,'  that  a  person  willing  to  multiply  his  progeny  shall  be  at  liberty  to  adopt 
many  sons  given.  For  these  reasons,  it  appears  by  the  dauses  eight  and  nine, 
section  v.,  of  Dattaka  Chandrika,  that  the  author  of  it  is  likewise  of  the  same 
opinionj  that  a  person  wishing  to  multiply  his  progeny-  inay  be  at  liberty  to  adopt 
many  sons  given,  because  he  had  therein  expressly  regulated  the  shares  for  many 
given  sons  adopted,  without  stating  any  arguments  to  refute  it 

" '  If  it  is  doubted  to  have  been  otherwise,  it  will  not  then  only  prove  such  part 
of  his  statement,  in  clauses  eight  and  nine,  as  relate  to  the  shares  of  many  given 
sons,  to  be  entirely  useless,  but  will  also  produce  a  material  contradiction  to  the 
original  text  of  the  eminent  Menu,  and  other  paramount  authorities;  for  it  is  a 
fixed,  standing,  undeviable  rule  of  the  law,  according  [65]  to  the  authority  of 
Vrihaspati,  that  any  passages  which  may  appear  contrary  to  those  of  the  original 
founder.  Menu,  are  undoubtedly  inadmissible. 

"  '  In  clause  eight,  section  iv.,  of  Nanda  Pandita,  Dattaka  Mimamsa,  it  is  stated, 
by  Sa'ntanu,  "  He  who  has  only  one  son,  is  considered  by  me,  destitute  of  male 
issue  "  J  and  also  in  clause  twelve,  section  i.,  of  the  same  treatise,  it  is  indicated^ 
that  a  man  possessed  of  male  issue  may  adopt  another  son,  with  the  consent  of 
such  issue.  In  clause  eight,  section  i.,  and  clause  twenty,  section  iv.,  it  is  declared, 
that  "  the  giver  of  a  son,  to  one  who  has  issue,  commits  a  sin ;  this  prohibition 
regards  the  giver  only."  From  this  it  clearly  shows,  that  the  person  who  adopts  a 
given  son,  having  already  his  own  issue,  is  not  forbidden.  This  position  is  der 
cidedly  established  in  the  treatise  entitled  Sri  Rama  Pandita  Dattaka  Mimamsa, 
and  Dattaka  Cowstabham,  etc.,  treatises  which  are  confined  to  adoption  only,  and 
held  in  estimation  in  South  India. 

" '  In  Dattaka  Mimamsa  of  Nanda  Pandita,  Sri  Rama  Pandita,  Dattaka  Mi- 
mamsa,  etc.,  it  is  declared,  that  the  person  who  gives  his  son  in  adoption  to  another, 
who  has  a  legitimate  son  of  his  own  in  existence,  commits  a  sin.  This  prohibition 
is  justly  restricted  and  applicable  to  a  person  who  gives  his  own  son  in  adoption  to 
another  possessing  a  legitimate  son  only ;  but  the  person  who  gives  his  own  son  in 
adoption  Unto  another,  already  possessing  a  son  given,  does  not  commit  sin,  for  the 
following  reasons: — It  is  declared  in  clause  three,  section  vi.,  and  in  clause  six, 
section  v.,  that  if  a  person  adopts  a  son  given  while  his  own  l^itimate  son  etists, 
the  legitimate  son  succeeds  to  the  paternal  property,  to  the  utter  exclusion  of  the 
son  given,  subjecting  himself  to  the  affording  of  the  maintenance  to  [66]  the  latter ; 
ftttd  in.  this  case,  the  son  given  will  not  only  be  deprived  of  participation  of  property 
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of  his  natural  father,  but  will  also  be  excluded  from  any  share  of  the  property  of 
his  adoptive  father:  the  natural  father  therefore  commits  a  sin.  For  this  very 
reason,  iu  order  to  provide  a  share  for  such  adopted  son,  the  person  who  possesses  a 
legitimate  son,  and  wishing  to  adopt  a  given  son,  is  required  to  obtain  the  consent 
of  his  legitimate  issue,  as  ordained  in  clause  twelve,  section  i.,  of  Dattaka  Mimamsa. 

"  '  But  if  a  person  gives  his  son  in  adoption  to  another,  who  already  possesses  a 
given  son,  both  of  the  given  sons  are  entitled  to  equal  participation  of  the  property 
of  their  adoptive  father,  as  specified  in  clauses  eight  and  nine,  section  iv.,  of  Dattaka 
Chandrika ;  and  the  person  who  gives  his  son  in  adoption  does  not  in  this  case 
commit  any  sin  at  all. 

"  '  It  is,  therefore,  admissible,  that  the  author  of  the  Dattaka  Mimamsa  also  has 
concurred  with  the  foregoing  opinion,  that  one  who  wishes  his  progeny  multiplied, 
may  adopt  a  given  son,  although  he  has  already  been  in  possession  of  one  of 
the  same  kind. 

"  '  Whilst  in  clause  twelve,  section  i.,  it  is  provided  that  a  person  having  a  legiti- 
mate son  may  adopt  also  a  given  son  with  his  consent,  it  is  clearly  evident  that  a 
person  already  having  an  adopted  son  may  adopt  another  given  son.  This  opinion 
is  supported  by  various  eminent  authorities. 

"  '  As  Dattaka  Chandrika  is  a  concise  treatise,  points  have  not  been  treated  upon 
in  full  length;  and  Dattaka  Mimamsa,  notwithstanding  its  conciseness,  a'bounds 
with  inconsistencies,  in  some  points,  and  in  others  the  statement  is  quite  obscure 
and  erroneous.  This  inference  may  be  justified  on  reference  to  the  preface  of  the 
printed  English  translation  of  the  treatises ;  many  [67]  {Mints  contained  in  thetrfe 
treatises  having  been  clearly  argued  upon,  some  rejected,  and  others  modified  and 
better  construed^  by  the  famous  Balam  Bhattiya  and  Vijnyaneswara  Vyakyana,  etc., 
of  paramount  authority.  Besides  this,  there  are  many  other  similar  treatises,  ex- 
clusively on  adoption,,  namely,  Sri  Rama  Pandita,  Dattaka  Mimamsa,  Madhaviyam, 
Dattaka  Ratnacara,  Dattaka  Cowstabham,  etc.,  of  equal  estimation;  and  therefor^ 
in  expounding  the  meaning  of  Dattaka  Chandrika,  it  is  absolutely  necessary  that  all 
these  treatises,  as  well  as  the  original  codes  in  high  estimation,  such  as  Menu,  Smriti, 
Vijnyaneswara,  its  commentary,  Balam  Bhattiya,  Varadarajeyem,  Saraswati  Vila- 
sum,  Madhaviyam,  etc.,  should  be  invariably  referred  to,  before  determining  t6 
form  an  opinion;  but  a  mere  reference  to  DattaJia  Chandrika  and  Dattaka  Mi- 
mamsa, alone,  could  not  be  sufiScient,  for  the  various  reasons  above  stated. 

" '  It  is  hoped  that,  upon  a  mature  deliberation  of  the  particulars  stated  iu  this 
memorandum,  the  answer  formerly  given  to  the  question  referred  to  us,  on  the 
occasion,  will  be  found  faithfully  correct,  and  justly  founded  upon  the  true  prin- 
ciples of  law.' 

"  The  Court  observes,  that  the  same  doctrine  is  maintained  in  the  case  of 
Gooreepershaud  Rai  v.  Mugntmmaut  JymaJa  (2  Ben.  Sud.  Dew,  Rep.,  136) ;  and  ho 
decision  or  text  of  Hindoo  law,  of  acknowledged  authority,  has  been  brought  to 
their  notice,  which  declares  such  a  second  adoption  to  be  invalid. 

"  The  Court  have,  therefore,  no  hesitation  in  deciding  in  favour  of  the  claim  of 
Ramanadha,  to  all  such  rights  as  devolve  upon  him,  under  the  circumstances  of 
this  case,  as  son  of  the  late  Vencatadry,  thereby  setting  aside  the  decree  of  the  Pro- 
vincial Court. 

"  [68]  This  decision  conveys,  according  to  the  Hindoo  law,  to  Ramanadha,  the 
right  of  succession  to  a  moiety  of  the  estate,  real  and  personal,  of  his  adoptive  father ; 
and  with  the  view  of  ascertaining  the  rights  of  the  parties,  respectively,  to  succeed 
to  the  property  of  the  first  adopted  son,  Jaganadha,  constituting  the  other  moiety  of 
that  estate,  thei  Court  put  the  following  questions  to  their  Hindoo  law-officers: — 

"  '  A.,  a  Zemindar  of  the  fourth  class,  had  two  sons,  B.  and  C. ;  some  years  before 
his  death,  he  executed  an  instrument  in  writing,  declaring  each  of  his  sons  entitled 
to  a  moiety  of  his  property,  moveable  and  immoveable ;  he  also  put  them  respectively 
in  possession  of  their  shares  of  his  landed  estate;  but  the  payment  of  the  public 
revenue,  on  the  whole  Zemindary,  continued  during  A.'s  life  to  be  made  by  him ;  and 
other  acts  of  ownership,  such  as  granting  leases,  in  like  manner  were  performed  by 
A.  up  to  the  period  of  his  decease,  at  which  time  he  executed,  in  writing,  another 
instrument,  confirming  the  equal  distribution  of  his  real  and  personal  estates  be- 
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tween  B.  and  C. ;  no  division  of  the  jx  rsonal  property  was,  however,  actually  made 
at  that  time ;  and  shortly  after  A.'s  death,  B.,  the  eldest  son,  took  possession  of  the 
whole  of  it,  and  of  a  portion  of  the  lands  which  had  been  allotted  to  C,  who  thereupon 
instituted  a  suit  to  recover  his  moiety  of  the  real  and  personal  property ;  but  before 
the  suit  was  finally  decided,  B.  died,  leaving  two  widows  without  issue. 

" '  You  are  required  to  state — ^Whether,  under  the  foregoing  circumstances,  C. 
is  entitled  to  succeed  as  heir  to  B.,  in  preference  to  the  widows  of  B.,  according  to 
the  Hindoo  law,  as  prevalent  in  the  Madras  territories.' 

[69]  "  To  this  question  the  Pundits  have  returned, the  following  answer :  — 

"  '  In  the  Dharma  Sastras  are  declared  two  periods  of  partition,  Jivad  Vibhaga, 
or  partition  during  the  lifetime  of  the  father,  and  Ajivad  Vibhaga,  or  partition 
after  the  death  of  the  father.  Jivad  Vibhaga  is  the  partition  made  between  the 
father  and  sons,  during  the  lifetime  of  the  father,  according  to  the  text  of  Yajnya- 
walcya,  in  clauses  first  and  second,  section  ii..  Chapter  I.,  in  the  Mitacshara,  Daya- 
bhaga,  and  according  to  the  test  of  Catyayana,  in  the  chapter  on  Jivad  Vibhaga,  in 
the  law-books  Smriti  Chandrika,  etc. 

" '  If  partition  had  so  taken  place  between  the  father  and  sons,  they  would  have 
severally  gained  a  right  and  ownership  in  their  respective  shares,  to  dispose  of  the 
same  by  gift,  or  sale,  or  to  pay  and  receive  income  and  expenses,  etc. ;  but  they 
would  not  have  a  right  or  ownership  in  the  shares  of  each  other.  Therefore  each  of 
them  is  competent  to  hold  and  enjoy,  separately,  the  possession  of  his  share,  and 
can  do  all  acts  of  ownership,  such  as  granting  leases,  or  receiving  and  paying  income 
and  expenses,  without  the  consent  of  the  other,  or  without  intermixing  his  share  with 
that  of  the  other.  If  the  father  and  sons  have,  as  aforestated,  made  a  partition 
between  them,  and  managed  their  affairs  separately,  it  could  be  concluded  that 
Jivad  Vibhaga,  or  partition  during  the  lifetime  of  the  father,  had  taken  place. 

" '  Although  A.  the  father,  as  mentioned  in  the  question,  had  executed  instru- 
ments in  writing,  and  put  each  of  his  sons  in  possession  of  a  moiety  of  his  landed 
estate,  yet  it  appears  from  the  question,  that  he  retained  in  his  possession  the  whole 
of  his  personal  estate,  and  continued,  during  his  life,  to  perform  all  acts  of  owner- 
[70]-ship,  such  as  granting  leases,  etc.,  appertaining  to  the  whole  Zemindary,  which 
was  already  put  in  possession  of  his  sons.  As  the  said  A.  did  not  relinquish  the 
right  and  ownership  he  had  in  his  real  and  personal  estate,  but  reserved  the  same 
to  himself,  it  appears  that  the  said  instruments  were  executed  by  him,  for  the  pur- 
pose of  making  known  the  manner  in  which  his  sons  should  make  a  division  of  his 
property  after  his  death,  and  that  no.  division  was  made  by  him  during  his  life. 
Therefore  it  is  conclusive  that  B.  and  C.  lived  as  an  undivided  family,  up  to  the 
period  of  A.'s  decease. 

"  '  As,  after  A.'s  death,  B.  took  possession  of  the  whole  estate,  without  dividing 
and  giving  property  to  C,  agreeably  to  the  instruments  executed  and  left  by  .'lis 
father,  and  as  B.  died  before  the  suit  instituted  by  G.  to  recover  his  share  was  finally 
aecided,  it  is  conclusive  that  B.  and  C.  lived  as  an  undivided  family  up  ;■)  tii->  pcrio.1 
of  B.'s  decease. 

"'Under  the  foregoing  circumstances,  and  as  B.  and  C.  lived  as  undivided 
Iroihers  when  B.  died,  leaving  two  widows  without  issue,  the  said  0.  is  entitled  to 
6i>c(eed  as  heir  to  B.  in  preference  to  the  widows  of  B.,  a<^cordiug  co  the  sastras 
pievalent  in  the  Madras  territories.' 

"  It  appears  from  the  above  exposition  of  the  law,  that,  under  the  ciicumstances 
of  this  case,  Ramanadha  and  Jaganadba  are  to  be  considered  is  undivided  brothers ; 
and  no  point  of  Hindoo  law  is  more  clear  than  that,  according  to  the  authorities 
prevalent  on  this  side  of  India,  the  widow  of  an  undivided  brother  has  no  right  to 
her  husband's  property,  which  goes  in  preference  to  his  brother. 

"  Adopting,  therefore,  the  declaration  of  the  law  of  the  case,  given  by  their  law- 
officers,  the  Court,  [71]  reversing  the  decree  of  the  Provincial  Court,  adjudge  that  the 
Appellant,  Ramanadha,  is  entitled  to  succeed  to  the  entire  estate,  real  and  personal, 
of  the  late  Vencatadry ;  and,  under  the  circumstances  of  the  case,  the  Court  directs 
that  the  parties  in  the  Appeal  should  pay  their  own  costs  respectively. 

"  The  widows  of  the  late  Jaganadha,  being  thus  pronounced  to  be,  by  the  Hindoo 
law,  excluded  from  inheriting  their  late  husband's  property,  the  Court,  with  the 
view  of  preventing  future  litigation,  resolve  to  adopt  the  precedent  establislied  in  a 
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similar  case,  by  the  decision  of  the  Sudder  Dewanny  Adawlut  in  Calcutta,  iu 
Muttummaut  Bh«doo  v.  Phoal  ChMnd  (3  Ben.  Sud.  Dew.  Rep.,  223).  In  that  case  it 
was  decided,  that  where  the  widow  of  a  Hindoo  is  excluded  by  law  from  inheriting 
her  husband's  property,  the  Courts  are  authorized  to  fix  the  amount  of  maintenance 
receivable  by  her,  from  her  husband's  heirs,  with  reference  to  the  circumstances 
of  the  family. 

"  And  the  Court,  proceeding  upon  this  principle,  do  further  decree  that 
Ramanadha,  and  his  heirs,  shall  pay  to  each  of  the  widows  of  the  late  Jaganadha, 
Atchama  and  Rungaraa,  the  sum  of  R.  500  per  mensem,  as  maintenance,  during  the 
term  of  their  lives,  respectively ;  such  payments  to  be  made  with  interest  at  the  rate 
of  one  per'cent.  per  mensem,  from  the  28th  of  February  1825,  the  date  of  the  decease 
of  the  late  Jaganadha,  to  this  date,  deducting  therefrom  such  sums,  with  the  same 
interest  thereupon  as  may  have  been  paid  since  that  date  to  Atchama  and  Rungama 
from  the  income  of  the  estate." 

From  this  decree,  Rungama  and  Atchama  respectively  appealed  to  Her  Majesty 
in  Council.     The  Appeals  now  came  on  for  hearing. 

[72]  Mr.  Eindersley,  Q.C.,  Mr.  BuUer,  and  Mr.  Jackson,  for  Rungama  and  Lutch- 
meputty,  Appellants  in  the  first  Appeal. — ^Iliis  is  a  case  of  great  importance,  not 
merely  on  account  of  the  large  property  at  stake,  about  £90,000  a-year,  but  also  from 
the  questions  of  Hindoo  law,  which  are  involved  in  it,  and  upon  which  much  con- 
flicting authority  exists.  The  principal  inquiries  are: — ^First,  To  whom  did  the 
estate  of  Vencatadry  descend ;  and,  Secondly,  Who  is  entitled  to  the  succession  of 
Jaganadha,  his  adopted  son?  The  first  question  depends  upon  the  formality  of  the 
adoption  of  Ramanadha,  by  Vencatadry;  whether  such  adoption  was  performed 
according  to  the  cerenranies  required  by  the  Hindoo  law,  and  if  so,  whether  he  could 
be  legally  adopted,  Jaganadha,  the  first  adopted  son  of  Vencatadry,  being  alive  at 
the  time. 

I.  With  regard  to  the  first  point,  it  is  contended  by  Ramanadha,  that  certain 
forms  and  ceremonies  were  observed  and  performed,  which  constitute  a  second 
adoption.  The  adoption  of  Jaganadha  by  Vencatadry  is  admitted  on  all  hands  to 
have  been  strictly  formal  and  legal ;  and  it  appears  from  the  evidence,  that,  about 
the  year  1807,  Vencatadry  manifested  some  desire  to  adopt  another  son ;  it  is  also 
admitted,  that  Ramanadha  was  for  several  years,  and  during  his  infancy,  main- 
tained by  Vencatadry,  and  treated  by  him  as  his  son  ;  but  these  circumstances,  alone, 
will  not  establish  a  title  to  the  share  of  the  inheritance  which  Ramanadha  claims. 
The  testimony  of  the  witnesses  produced  by  him  is  neither  conclusive  or  satisfactory, 
as  to  the  performance  of  the  formalities  requisite  for  an  adoption ;  but,  even  admit- 
ting such  ceremonies  to  have  been  duly  performed,  we  submit  that,  upon  the  prin- 
[7£Q-ciples  of  the  Hindoo  law,  in  force  at  Madras,  which  must  govern  this  question, 
that,  during  the  lifetime  of  Jaganadha,  the  first  adopted  son,  or  his  male  issue,  it 
was  not  competent  to  Vencatadry  to  make  a  second  adoption,  so  as  to  constitute  him 
a  co-heir  with  the  prior  adopted  son,  and  entitle  him  to  share  in  the  performance  of 
the  funeral  rites  and  other  religious  ceremonies  jointly  with  the  first  adopted  son ; 
the  right  to  inherit  being  co-relevant  with  the  right  to  perform  such  religious  cere- 
monies. Though  some  doubts  exist,  from  a  conflict  of  authorities,  upon  the  subject 
of  a  second  adoption,  the  better'  opinion,  and,  as  we  maintain, the  weight  of  authority, 
is  against  such  an  adoption,  l^e  opinion  of  the  majority  of  the  Pundits,  taken  in 
these  suits,  which  the  Sudder  Dewanny  Court  adopted,  were  in  favour  of  such  second 
adoption,  principally  upon  the  ground,  that  neither  the  Dattaka  Mimamsa,  nor  the 
Dattaka  Chandrika,  expressly  forbid  two  successive  adoptions,  but  that,  on  the 
contrary,  from  the  provisions  stated,  with  respect  to  a  man  with  only  one  son  of  his 
body,  it  is  to  be  inferred  that,  in  such  a  case,  he  might  adopt  another  son  ;  and  that, 
as  there  is  no  real  difference  between  a  real  and  an  adopted  son,  a  man  having  an 
adopted  son  may  adopt  a  second.  These  Pundits  referred  also  to  the  Vijnyaneswara, 
Vyakyana,  and  the  Saraswati  Vilasum,  in  support  of,  and  as  explanatory  of,  the 
above  texts.  We  submit,  however,  that  these  opinions  are  erroneous:  they  are 
founded  upon  a  misconception  of  the  passage  in  the  Dattaka  Mimamsa.  That  passage 
states,  that  "  he  who  has  only  one  son,  is  considered  as  destitute  of  male  issue  " 
(sec.  iv.,  plac.  8);  as  well  also  of  the  passage  in  Jagawnatha  (3  Colebrooke's  Dig., 
p.  290),  that  "  many  sons  are  to  be  desired,  that  some  of  them  may  travel  [741  to 
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Gaya/'  which  applies  only  to  natural  sons,  and  to  the  case  of  a  man  giving  a  sob,  not 
to  taking  a^  second  adopted  son,  while  the  first  is  Hying.  It  can  only  mean,  a  succes- 
sive  adoption,  to  take  eSect,  in  the  event  of  the  failure  of  the  existing  issue.  The 
opinions  of  the  Pundits  of  the  Court  below  are  not  conclusive,  and  must  be  received 
with  great  caution.  1  Coleb.  Dig.,  p.  vi. ;  they  are  taken,  under  Madras  Keg.  II.  of 
1802,  to  enable  the  Court  to  consider  the  reasons  and  authorities  cited,  so  that,  in 
that  respect,  this  Court  is  in  the  same  ccmdition  as  the  Court  below.  It  appears  that 
some  writers  of  eminence  have  disagreed ;  Jagannatha  (3  Coleb.  Dig.,'  289,  295), 
for  instance,  inclines  to  hold  a  second  adoption  to  be  valid.  The  weight  of  authority 
is,  however,  opposed  to  a  second  adoption,  while  the  first  adopted  son  is  living. 
Vivadarnava  Setu,  (Gentoo  Code,  by  Halhed)  ch.  xxi.,  sec.  ix.  Ordinancdi  of  Menu, 
(by  Sir  W.  Jones),  ch.  x.,  plac.  168.  Sutherland's  Synopsis.  Datt.  Mim.,  sec.  i., 
plac.  6.  Datt.  Chan.,  sec.  i.,  plac.  3.  2  Strange's  Hindoo  Law,  85.  (2nd  edit.) 
Steele's  Law  and  Custom  of  the  Hindoo  Castes,  48,  52,  185.  F.  Macnaghten's  Cons, 
on  the  Hindoo  Law,  146.  2  W.  Macnaghten's  Principles  of  the  Hindoo  Law,  200. 
Note  by  Colebrooke,  to  the  case  of  Narainee  Dibeh  v.  Hurkihor  Rat  (1  Ben.  Sud.  Dew. 
Rep.,  42). — [Sir  E.  East :  How  was  this  by  the  Roman  Law,  where  adoption  pre- 
vailed ?}^By  the  Roman  Law,  a  man  having  a  natural  son  could  adopt  another. 
The  Emperor.  Tiberius,  for  instance,  though  he  had  a  son,  Drusus,  adopted  Ger- 
manicus.  No  case  can  be  found  where  such  second  adoption  has  been  held  valid,  by 
the  Courts  in  India.  In  Shainchunder  and  anotJi-er  v.  Naraywi  Dibeh  (ibid.  209). 
it  was  held,  by  the  [76]  Sudder  Court  at  Bengal,  that  there  might  be  two  successive 
adoptions,  under  due  authority  given  for  that  purpose,  to  the  widows  of  the  same 
man.  'But  that  was  a  case  of  successive  adoption,  the  first  adoption  having  failed 
before  tlie  second  adoption  took  place ;  it  is,  therefore,  essentially  different  to  the 
present  case.  Again,  in  Gooreepersliaud  Rat  v.  Mussummaut  Jymala  (2  Ben.  Sud. 
Dew.  Kep.,  136),  a  childless  Hindoo,  having  two  wives,  gave  permission  to  each  of 
them  to  adopt  a  son ;  after  having  himself  adopted  a  son  on  behalf  of  the  senior 
wife,  he  confirmed  the  permission  originally  given  to  his  second  wife.  It  was  held 
by  the  Sudder  Dewanny  Court,  at  Bengal,  that  an  adoption  by  her  after  her  husband's 
death  was  valid.  This  case,  however,  when  examined,  does  not  support  the  validity 
of  the  second  adoption :  it  is  rather  the  effect  of  the  second  adoption  by  the  husband, 
revoking  the  authority  given  to  the  wife  to  adopt.  It  has  never  been  considered  as 
decisive  of  the  law  on  this  subject.  On  the  contrary,  it  is  treated  as  a  doubtful  case. 
F.  Macnaghten's  Cons,  on  Hindoo  Law,  182. 

The  principle  of  the  Hindoo  law,  which  is  to  be  deduced  from  the  majority  of 
these  authorities,  appears  to  be  this,  that  where  a  man  has  either  a  natural  born  son, 
or  a  legally  adopted  son,  living,  it  is  not  competent  to  him  to  adopt  another  son, 
80  as  to  constitute  him,  in  any  sense,  an  adopted  son,  other  than  that  he  may  be  a 
substituted  son,  to  supply  the  place  of  the  existing  adopted  son  in  case  of  the  death  of 
that  son.  Such  adoption  is  invalid,  for  the  purpose  of  constituting  such  second  son 
a  co-heir  with  the  first  adopted  son.  That  such,  second  adoption  is  also  ill^al,  is 
manifest  from  the  status,  acquired  by  the  first  adopted  son,  by  such  act.  According 
to  the  Hindoo  Law,  a  person  in  whose  behalf  the  ceremonies  of  adoption  have  been 
per-[76]-formed,  can  never  claim  to  represent  the  family  or  inherit  the  estate  of  his 
natural  parents.  Duttnaraen  Sing  v.  Ajeet  Sing  (1  Ben.  Sud.  Dew.  Rep.,  20).  1 
Strange's  Hindoo  Law,  101.  (2nd  edit.)  2  Strange's  Hindoo  Law,  129. 
(2nd  edit.)  Datt.  Mim.,  sec.  vi.,  plac.  8. — [Sir  E.  East:  An  adopted 
son  may  be  considered  in  the  light  of  a  purchaser  for  a  valuable  con- 
sideration, as  he  has  thereby  lost  his  inheritance.  2  W.  Macnaghten's  Principles  of 
Hindoo  Law,  183.] — Yes,  and  it  is  so  treated  as  settled  law.  Mitacshara,  ch.  i.,  sec.  xi., 
plac.  32.  The  title  of  Jaganadba  to  the  inheritance  of  Vencatadry  was  not  aSectei 
by  this  assumed  second  adoption.  We  submit  that  VencatEidry  could  not  by 
any  second  adoption,  or  by  any  other  act  whatever,  defeat  the  effect  of 
the  contract  of  adoption  entered  into  between  him  and  the  natural  parents  of 
Jaganadba,  in  consideration  of  which,  he  was  constituted  son  and  cole  heir  of 
Vencatadry,  and  thereby  cut  off  and  deprived  of  all  possibility  of  title  of  inheritance 
from  his  natural  parents. 

Much  stress  is  laid  on  the  assumption,  that  all  due  forms  were  used  in  the 
adoption  of  Ramanadha ;  but  assuming  such  to  have  taken  place,  the  adoption  being 
invalid,  it  had  no  effect  on  the  right  of  Jaganadha,  as  sole  heir :  the  subsequent  steps, 
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by  which'  it  waa  attempted  to  confer  upon  Ramanadha  a  title  to  a  portion  of  the 
property  after  the  decease  of  Vencatadry,  were  absolutely  nugatory  and  void.' 
There  was  no  recognition  of  Ramanadha's  title,  by  Jaganadha,  when  he  came  of  age. 
He  can,  therefore,  claim  nothing  beyond  such  portions  of  property  as  Vencatadry 
had  the  power  in  law  to  dispose  of,  by  an  act,  inter  vivos,  and  absolutely  conferred 
upon  him  during  his  lifetime. 

II.  In  whom  is  the  right  of  succession  to  Jaganadha's  estate  ?.  This  question  is 
one  of  great  nicety :  the  [77]  claimants  are  Ramanadha,  in  his  alleged  character  of 
second  adopted  son  and  undivided  brother  of  Jaganadha ;  Lutcluneputty,  the  adopted 
son  of  Jaganadha ;  and  Atchama,  his  senior  widow,  who  claims  the  whole  estate  of 
Vencatadry  and  Jaganadha,  her  husband  having  died  childless. 

Assuming  the  second  adoption  of  Ramanadha  to  be  good,  to  constitute  him 
co-heir  with  Jaganadha,  the  effect  of  the  subsequent  apportionment  and  division  of 
the  estate  by  Vencatadry  completely  severed  their  joint  interest,  and  prevented  the 
possibility  of  a  mutual  succession.  This  is  the  effect  of  the  apportionment.  Ra- 
manadha,  therefore,  would  only  be  entitled  to  such  part  of  the  property  as  he  was 
put  in  possession  of  by  Vencatadry.  If  Jaganadha  and  Ramanadha  had  been  un- 
divided brothers,  at  Vencatadry's  death,  Jaganadha,  as  eldest  son,  would  in  that 
event  have  inherited,  subject  to  the  right  of  his  brother  living  in  conimensality  with 
him.  But  the  facts  in  the  case  show  the  contrary  of  this  condition  of  things;  the 
first  act  of  Ramanadha,  after  Vencatadry's  death,  was  to  claim  the  share  allotted  to 
him  by  Vencatadry.  Jaganadha  and  Ramanadha  lived  separately,  and  if  brothers 
at  all,  according  to  the  Hindoo  law,  were  unquestionable  divided  brothers.  The 
evidence  in  the  case  proves  that ;  and  at  Jaganadha's  death,  the  estate  would  descend 
either  to  his  adopted  son,  or  failing  him,  to  his  widows,  in  preference  to  Ramanadha, 
who  can  have  no  claim.  Lutchmeputty  was  the  adopted  son  of  Jaganadha,  and  as 
such  he  became  entitled  to  succeed  to  Vencatadry,  in  preference  to  Atchama,  the 
widow,  who  is  only  entitled  to  maintenance.  The  fact  of  the  adoption  of  Lutchme- 
putty by  Jaganadha  is  established  by  the  evidence,  and  is  supported  by  the  necessity 
which  [78]  exists  for  such  an  act.  It  was  essential  in  the  state  of  Jaganadha's 
family.  He  had  no  children  either  by  Atchama  (whom  he  had  repudiated  and  lived 
apart  from),  or  by  Rungama,  his  favourite  wife.  The  absence  of  the  natural  issue, 
and  the  existence,  as  it  is  alleged,  of  physical  causes,  rendering  it  impossible  that  he 
could  have  issue,  together  with  the  consequences,  incident,  according  to  the  Hindoo 
religion,  to  a  man  dying  childless,  render  the  presumption  of  such  adoption  almost 
conclusive.  It  is  laid  down  in  the  DattaJca  Mimamsa,  sec.  i.,  plac.  5,  that  heaven 
cannot  be  obtained  by  a  person  destitute  of  male  issue :  and  again,  that  male  issue 
deliver  the  soul  of  the  parent  from  hell.  Daya-hhaga,  chap,  xi.,  sec.  i.,  plac.  31. 
Steele's  Law  and  Custom  of  Castes,  48.  These  considerations  would  have  induced 
Jaganadha  to  seek  for  a  male  infant  to  adopt ;  and  accordingly  there  is  abundant 
evidence,  that,  in  conjunction  with  his  wife  Rungama,  he  did  adopt  Lutchmeputty, 
and  duly  performed  the  ceremonies  on  such  occasion.  He  formally  adopted  him 
in  1819.  It  was  not  essential  that  he  should  communicate  such  fact  to  the  Govern- 
ment authorities  at  the  time  of  such  adoption.  Alank  Manjari  v.  Faker  Chand 
Sarkar  (6  Ben.  Sud.  Dew.  Rep.,  356).  Sutherland's  Synopsis,  p.  218.  Though 
notice  of  such  an  event  is  sometimes  given,  it  is  only  to  give  publicity  to  the  act. 
He  afterwards  introduced  such  son  to  the  Collector,  as  his  son.  He  was  brought 
up  at  Jaganadha's  house,  as  his  son.  The  Respondents  Ramanadha  and  Atchama 
endeavour,  however,  to  avoid  the  consequence  of  the  adoption  of  Lutchmeputty,  it 
being  destructive  of  the  titles  they  have  respectively  set  up.  They  deny  that  any 
ceremonies  of  adoption  were  ever  actually  performed ;  or,  if  they  were,  they  [79] 
insist  that  they  were  ineffectual.  Atchama  objects  to  the  validity  of  the  adoption 
on  two  grounds :  first,  if  the  ceremonies  were  performed  without  her  participation 
and  concurrence,  as  the  senior  wife,  they  were  of  no  effect;  and  secondly,  that 
supposing  her  exclusion  from  the  participation  constituted  no  objection,  yet  that 
there  being  male  children  eligible  for  adoption  in  the  Vassareddy  family,  Jaganadha 
could  not  legally  adopt  Lutchmeputty,  as  he  was  of  a  different  gotrum,  or  family. 
Ramanadha  also  objects  to  its  validity  upon  this  last  ground.  Neither  of  these 
objections  can  prevail.  In  the  first  place,  the  adoption  of  a  son  being  a  duty 
enjoined  by  the  Hindoo  religion  for  the  spiritual  welfare  of  the  childless  man,  there 
is  no  authority  to  be  found  in  the  Hindoo  law  which  precludes  him  from  niakinc 

659  ^ 


Digitized  by 


Google 


IV  MOOKE  HID.  APP.,  SO  RUNOAMA  V.  ATCHAMA — 

that  adoption,  without  the  consent  or  oo-operation  of  his  wife.  Adoption  is  the  act 
of  the  husband  alone ;  the  wife's  assent  is  not  requisite.  1  Strange's  Hindoo  Law, 
78.  (2nd  edit.)  3  Coleb.  Dig.,  244.  Alank  Manjari  t.  Faker  Chand  Sarkar  (5  Ben. 
Sud.  Dew.  Rep.,  356).  The  wife  may,  if  required,  join  in  the  performance  of  the 
ceremonies  of  adoption,  but  the  act  is  that  of  the  husband  alone.  Here  Rungama 
did  join  in  the  performance  of  the  ceremonies :  the  assent  or  co-operation  of  Atchama 
was  not  required.  The  distinction  between  a  first,  or  senior  wife,  and  a  second  wife, 
is  one  of  caste  only,  not  of  seniority.  Daya-bhaga,  ch.  xi.,  sec.  i.,  plac.  47.  But  here 
both  the  wives  were  of  the  Soodra  caste,  where  no  distinction  prevails.  In  the 
circumstances  of  the  case,  it  was  impossible  to  have  obtained  the  concurrence  of 
Atchama,  to  the  adoption.  She  was  repudiated  by  her  husband,  and  in  a  state  of 
hostility  to  him.  If  she  refused  to  consent,  he  would  die  childless.  The  Hindoo 
[80]  law  seems  to  have  anticipated  this  state  of  things,  and  provided  for  it  by  vesting 
the  right  absolutely  in  the  husband.  Neither  can  the  other  objection,  assigned  by 
Ramauadha  and  Atchama,  that  there  were  eligible  objects  of  the  Vassareddy 
family,  which  the  law  required  Jaganadha  to  give  a  preference  to  in  adopting,  for 
avoiding  the  adoption,  prevail.  Jaganadha  was  a  Soodra,  and  so  was  Lutchmeputty, 
and  might,  by  the  Hindoo  law,  be  the  object  of  adoption,  without  reference  to  gotrum 
or  family.  Datt.  Mim.,  sec.  ii.,  plac.  18,  74.  The  only  tenable  claims  are  those 
of  the  widows  to  maintenance. — [Mr.  Pemberton  Leigh :  If  Lutohmeputty's  title,  as 
adopted  son  fails,  do  you  fall  upon  Jaganadha's  Willi] — Y/hether  an  Hindoo  can 
make  a  Will,  in  the  sense  understood  by  an  English  testamentary  disposition,  is 
still  a  mooted  point.  In  Baboo  Janokey  Dost  v.  Bindabun  Dot*  (3  Moore's  Ind.  App. 
Cases,  175),  this  Court,  without  deciding  in  favour  of  a  Will,  made  by  a  Hindoo 
domiciled  at  Benares,  held  that  there  were  not  the  necessary  parties  to  enable  the 
Court  to  make  a  decree.  We  do  not  rely  upon  the  Will. — [Mr.  Pemberton  Leigh : 
Supposing  Lutchmeputty  out  of  the  case,  you  then  claim  for  Rungama  t] — Tes,  dte 
and  Atchama,  as  the  two  widows,  would  take  as  co-heiresses.  The  title  of  a  widow  of 
a  deceased  Hindoo,  without  issue,  male  or  adopted,  is  only  to  a  life  estate.  KeertU 
Sing  V.  KoolaJittl  Sing  (2  Moore's  Ind.  App.  Cases,  331),  and  the  authorities  there 
cited.  Mohun  Lai  Khan  v.  Ranee  Siroomunnee  (2  Ben.  Sud.  Dew.  Rep.,  32).  The 
Sudder  Court's  decree,  therefore,  is  altogether  wrong,  for  they  ought,  if  they  re- 
jected the  claim  of  Lutchmeputty,  to  have  admitted  Rungama  with  Atchama,  as  the 
widows  of  Jaganadha,  to  [81]  succeed  equally  to  the  property  in  question.  F.  Mac- 
naghten'g  Cons,  on  Hindoo  Law,  6. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  Atchama,  the 
Respondent  in  the  first,  and  Appellant  in  the  second.  Appeal ;  and  also  for  the  Re- 
spondent, Puttoory  Caly  Doss. 

I.  To  the  extent  of  Ramanadha's  claim  to  the  succession,  the  interest  of  Atchama 
is  concurrent  with  Lutchmeputty.  First,  The  adoption  of  Ramanadha  is  not  proved. 
We  take  the  arguments  used  on  behalf  of  the  Appellant  Lutchmeputty,  and  insist  that 
such  alleged  adoption  was  insufficient  and  invalid.  2  W.  Macnaghten,  200. 
Secondly,  If  the  adoption  of  a  second  son,  in  the  lifetime  of  a  son  previously  adopted, 
could  be  valid  by  the  Hindoo  law,  Vencatadry,  by  reason  of  the  special  contract,  under 
which  Jaganadha  had  been  given  to  him  in  adoption,  was  competent  to  make  such 
second  adoption.  Tlie  attempt  to  make  a  second  adoption  would  be  a  fraudulent 
evasion  of  this  contract,  and,  as  such,  void.  ,  No  person,  therefore,  claiming  through 
Vencatadry,  could  take  advantage  of  such  a  violation  of  the  original  contract.  By 
the  adoption,  Jaganadha's  status  became  changed ;  he  gave  up  the  inheritance  to  his 
natural  parents,  and  tlie  rights  which  flow  from  that  relation,  and  became,  according 
to  the  Hindoo  law,  to  all  intents  and  purposes,  the  son  of  his  adoptive  father.  How 
then  can  it  be  argued,  that  it  is  competent  for  Vencatadry,  by  a  voluntary  act.  after 
having  placed  Jaganadha  in  that  position,  to  defeat  his  own  act,  and  the  just  claims 
and  expectations  of  the  adopted  son?  At  all  events,  the  second  adopted  son  could 
acquire  no  right  of  inheritance,  to  the  prejudice  [82]  of  the  first.  But  even  assuming 
these  positions  to  be  untenable,  we  submit  that  Jaganadha  and  Ramanadha,  at  the 
time  of  the  death  of  the  former,  were  not  living  as  undivided  brothers.  They  had 
separate  possessions  of  lands  and  houses,  Mitacshara,  ch.  ii.,  sec.  xii.,  plac.  1,  2,  and 
lived  apart,  which  is  a  conclusive  test  of  a  divided  Hindoo  family.  1  Strange's 
Hindoo  Law,  225,  227.     (2nd  edit.)     A  division  of  property  having  been  made,  that 

630 


Digitized  byVjOOQlC 


ATCHAMA  V.  RAMANADHA  BABOO  [l  846]      IV  MOOBB  XHP.  AFF.,  It 

was  all  that  the  Hindoo  lav  required,  to  make  them  divided  brothers,  so  that  no 
mutual  right  of  inheritance  could  subsist  between  them.  The  opinion  given  by  the 
Pundits,  upon  this  ftoint,  was  upon  a  misrepresentation  of  the  true  facts  of  the  case. 
The  Sudder  Court,  in  putting  the  question  to  them,  treated  Jaganadha  as  having  had 
the  whole  estate,  and  suppressed  the  fact,  that  the  division  was  perfected  bj  Ram- 
anadha  taking  possession  and  managing  his  share  of  the  property.  Had  the  facts 
been  correctly  stated,  the  opinion  of  the  Pundits  must  have  been  the  other  way,  and 
the  Sudder  Court  would  have  decided  in  favour  of  the  division. — [Mr.  Pemberton 
Leigh :  A  question  arises,  whether  Ramanadha's  adoption  has  not  been  confirmed  by 
Jaganadha's  acquiescing,  after  he  came  of  age,  in  the  partition  made  by  his  father, 
— ^whether  such  confirmation  is  not  equivalent  to  previous  assenti] — Ho  implied 
acquiescence  could  make  such  adoption  legal.  The  partition  by  Yenoatadry  was 
made  on  the  presumption  that  Ramanadlia  was  well  adopted,  as  the  second  son,  and 
so  entitled  to  succeed,  with  the  first  son,  to  the  estates  of  his  father.  The  division 
between  them  was  made  under  the  erroneous  supposition  of  their  legal  rights,  as 
heirs  of  Vencatadry.  It  was  not  intended  to  create  any  new  or  independent  right 
on  Rama-[83]-nadha's  part.  Jaganadha  acquiesced  in  the  division,  to  avoid  his 
father's  displeasure,  for  immediately  after  his  death,  he  claimed  the  whole  estate,  as 
sole  heir. 

II.  The  alleged  right  of  Lutchmeputty  to  succeed  to  Jaganadha's  estate,  is  not  well 
founded :  the  evidence  proves  that  no  such  adoption,  as  he  insists  on,  ever  took 
place.  The  story  of  the  adoption  is  altogether  incredible:  what  satisfactory  ex- 
planation  can  be  offered  for  the  long  delay  between  Jaganadha's  deatli  and  the 
starting  of  this  claim? — [Lord  Langdale:  Rungama  says  she  was  a  secluded  woman, 
and  deceived  by  Ramanadha/j— -The  omu  of  proof  is  on  Lutchmeputty:  he  must 
prove  that  he  was  adopted.  The  evidence  adduced  in  support  of  his  adoption  was 
considered,  by  both  Courts  in  India,  unworthy  of  credit.  The  greatest  strictness  in 
evidence  is  required  to  prove  an  adoption,  in  a  Hindoo  family.  Sootrugun  Sutputty 
V.  Sabitra  Dye  (2  Knapp's  P.C.  Cases,  287).  The  conclusion  of  the  Provincial  Court, 
after  a  full  and  impartial  investigation,  was,  that,  under  tJie  circumstances,  the 
presumption  was  against  such  adoption.  It  is  impossible  for  any  Court  of  Justice 
to  say  which  is  most  conclusive,  the  testimony  of  the  Plaintiff's  or  the  Respondent's 
witnesses,  or  to  admit  Mr.  Roberts's  vague  impressions  to  amount  to  proof.  It  was 
no  more  than  his  impression  of  a  circumstance :  it  is  no  evidence  of  the  fact.  There 
are  two  concurring  decisions  in  our  favour,  and  the  Appellant  asks  this  Court  to 
disturb  these  verdicts  of  the  native  Courts  in  India,  made  when  the  opportunity  was 
afforded  of  personally  seeing  and  cross-examining  the  witnesses.  A  Court  of 
Common  Law,  in  this  country,  would  not  grant  a  new  trial,  in  such  [84]  circum- 
stances ;  and  this  is  the  rule  by  which  this  Court  has  heretofore  been  governed :  they 
will  not  question  the  accuracy  of  the  finding  of  the  Native  Courts,  upon  a  mere 
question  of  fact,  unless  there  appears  some  clear  distinct  point,  in  which  the  Court 
was  wrong;  even  though  doubts  may  be  entertained.  Baboo  Ulruck  Sing  v.  Beny 
Persad  (2  Knapp's  P.C.  Cases,  265).  Such  adoption  would,  however,  if  it  had  taken 
place,  be  invalid  in  law.  First.  It  could  not  be  made  without  Atchama's  concurrence. 
It  is  laid  down  in  the  Hindoo  law-books,  that  adoption  should  be  in  concert  with  the 
wife.  It  is  admitted  by  Rungama,  that  Atchama  did  not  assent  to  it,  and  that  she 
only  joined  with  Jaganadha,  in  the  adoption.  This  was  a  fatal  omission.  It  is 
said,  however,  that  the  concurrence  of  Atchama  was  impossible,  for  that  she  was  absent 
from  her  husband,  and  at  variance  with  him.  This  is  no  answer.  Nothing  short  of 
actual  infidelity  would  deprive  her  of  her  rights,  as  a  wife.  1  Strange's  Hindoo  Law, 
136.  (2nd  edit.)  Then  Lutchmeputty  is  taken  from  another  gotrum  or  family; 
that  also  would  render  his  adoption  invalid:  there  were  boys  of  the  Yassareddy 
family,  eligible  to  be  taken  in  adoption,  if  required. 

The  claims  of  Ramanadha  and  Lutchmeputty  being  disposed  of,  Atchama  became, 
according  to  the  Hindoo  law,  and  the  custom  prevailing  in  Madras,  as  the  senior 
widow  of  Jaganadha,  who  died  without  issue,  entitled  to  succeed  to  all  his  estate, 
both  real  and  personal.  She  does  not  claim  under  the  Will,  made  in  her  favour  by 
Jaganadha. — [Mr.  Pemberton  Leigh :  Does  she  take  the  estate  absolutely,  or  for  life 
only?] — She  has  only  a  life  estate.  Ketrut  Sing  v.  Koolahul  [85]  Sing  (2  Moore's 
Ind.  App.  Cases,  331).     Rungama  being  the  junior  widow,  her  claim  to  participate 
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with  Atchama,  in  the  succession,  is  inadmissible.     Her  title,  if  any,  would  be  to 
succeed  at  Atchania's  death.  - 

Lastly,  The  Respondent,  Puttoory  Caly  Doss,  was  improperly  made  a  party  to 
the  suit,  and  the  Appeal  ought  to  be  dismissed,  as  against  him,  with  costs.  No  relief 
was  prayed  against  him,  and  the  charges  of  confederacy  and  combination  by  him 
with  Ramanadha  were  unsupported  by  evidence.  The  sole  object  of  making  him  a 
Defendant  was  to  shut  out  his  testimony.  In  Attwood  v.  Small  (6  Clk.  and  Fin.  233), 
the  House  of  Lords  held,  that  it  was  a  point  which  strongly  prejudiced  the  claim  of 
the  Plaintiff,  because  it  shut  out  evidence  which  ought  to  have  been  placed  before 
the  Court. 

Mr.  Stuart,  Q.C.,  Mr.  J.  Parker,  Q.C.,  and  Mr.  Goodeve,  for  Ramanadha,  Re- 
sptondent  in  both  Appeals. — We  contend  that  Ramanadha  is  entitled  to  the  succession 
of  Vencatadry  and  Jaganadha.  This  claim  is  founded,  first,  as  the  second  adopted 
son  of  Vencatadry ;  and,  secondly,  as  undivided  brother  of  Jaganadha.  His  interests 
are  adverse  to  the  claims  of  Lutchmeputty,  and  the  two  widows,  Atchama  and 
Rungama. 

I.  It  cannot  now  be  contended,  as  far  as  ceremonies  constitute  adoption,  that  this 
Respondent  was  not  adopted  by  Vencatadry.  His  legal  adoption  was  clearly  proved 
in  the  suit,  instituted  by  him  against  Jaganadha.  But  the  other  claimants  say  that, 
admitting  that  he  was  adopted,  yet  that  a  second  adoption,  in  the  lifetime  of  the  first 
adopted  son,  was  an  illegal  act,  [86]  and  of  no  avail ;  and  that,  under  the  conditions 
contained  in  the  deed  executed  by  Vencatadry  upon  Jaganadha's  adoption,  he  was 
absolutely  precluded  from  adopting  another  son,  inasmuch  as  it  would  prejudice  the 
rights  of  Jaganadha.  Neither  of  these  objections  can  prevail.  By  the  Hindoo  law 
and  custom  prevailing  in  that  part  of  India  where  the  Yassareddy  estates  are  situate, 
a  second  adoption,  by  the  great  Zemindars,  is  allowed.  The  opinion  of  the  Hindoo 
law-o£Bcer8,  after  a  careful  investigation,  was  decidedly  in  favour  of  the  legality  of 
such  adoption,  and  their  exposition  of  the  law  was  received  and  acted  on,  by  the 
Sudder  Court.  That  Court  came  to  the  conclusion,  that  there  was,  de  facto,  an 
adoption,  and  that  Vencatadry  had  power,  de  jure,  to  make  a  second  adoption,  though 
in  the  lifetime  of  his  first  adopted  son.  Both  Lutchmeputty  and  Atchama  admit,  as  a 
proposition,  that  Vencatadry  might  have  adopted  a  second  son ;  but  they  say  that  it 
could  only  be  for  the  purpose  of  substitution,  and  not  to  make  him  a  co-heir.  It  has, 
however,  been  decided  by  the  Court,  in  India,  in  GooreepershaudRai  v.  Muisummaut 
Jymdla  (2  Ben.  Sud.  Dew.  Rep.,  136),  that  a  man,  having  adopted  a  son,  in  concur- 
rence with  one  wife,  could  legally  authorise  another  wife  to  adopt  a  second  son.  So 
in  the  case  of  Shamchunder  and  another  v.  Narayni  Dibeh  (1  Ben.  Sud.  Dew.  Rep., 
209),  a  second  adoption,  in  the  lifetime  of  the  first  son,  was  upheld.  This 
principle  of  law  is  recognised  by  writers  of  established  authority:  1 
Strange's  Hindoo  Law,  78  (2nd  edit.),  2  Strange's  Hindoo  Law,  85.  (2nd 
edit.)  Colebr.  Dig.,  284,  295.  As,  therefore,  the  Hindoo  law  sanctioned  such  second 
adoption,  there  was  nothing  ■  in  the  [87]  deed  executed  by  Vencatadry,  which 
would  incapacitate  him  from  adopting  Ramanadha.  The  restrictive  words  are, 
"  I  have  it  not  in  my  power,  on  any  account  whatever,  to  make  the  property  to  any 
other  person."  This  instrument  has  no  reference  to  the  right  of  Vencatadry  to  adopt 
another  son.  Now,  the  adoption  of  another  son  is  not  the  making  over  the  property 
to  another.  Ramanadha,  as  co-heir  with  Jaganadha,  from  the  time  of  his  adoption, 
had  an  inalienable  and  indefeasible  right  to  the  Zemindary  property.  This  deed,  in 
fact,  is  a  mere  voluntary  settlement. — [Mr.  Pemberton  Leigh :  Is  it  a  settlement  at 
all!  Is  it  not  a  declaration  of  what  he  considered  to  be  the  effect  of  the  adoption  of 
Jaganadha  1] — ^When  he  adopted  the  first  son,  and  made  the  deed,  he  no  doubt  Con- 
sidered him  as  his  heir;  but  it  does  not  follow,  but  that  there  may  be  a  co-heir 
afterwards.  Suppose  Vencatadry,  subsequently,  had  a  son  born  in  wedlock,  what 
would  have  been  the  effect  of  the  deed?  It  would  have  been  clearly  inoperative. — 
[Sir  E.  Ryan :  As  to  the  ancestral  estate,  he  had  no  power  of  disposing  of  it.] — ^In  this 
case,  there  was  acquired  as  well  as  ancestral  property ;  and  the  acquired  property, 
it  cannot  be  disputed,  he  had  power  to  alienate,  in  favour  of  Ramanadha.  The 
opinions  of  the  Pundits  are  conclusive,  that  among  the  Hindoos,  in  case  of  a  plurality 
of  natural  offspring,  all  the  sons  possess  a  joint  right  of  succession,  which,  on  failure 
of  an  effectual  division,  devolves  on  the  survivors,  in  the  same  manner  as  a  joint 
tenancy  in  England.     Adoption  places  the  party  on  the  same  footing  as  the  natural 
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ofispring  of  persons  adopting.  The  legal  effect  of  the  adoption  of  Ramanadha  was 
conferring  on  him,  conjointly  with  Jaganadha,  the  right  of  succession  to  the  whole 
pro-[88]-perty,  ancestral  as  well  as  acquired,  of  Vencatadry,  their  adoptive  father. 
In  case,  therefore,  of  the  death  of  the  first  adopted  son,  in  the  other's  lifetime,  Rama- 
nadha, as  the  survivor,  would  succeed  to  the  entirely,  being  the  representative  both 
of  his  adoptive  father,  and  also  of  his  brother.  The  course  pursued  by  Jaganadha, 
when  he  came  of  age,  in  acquiescing  and  recognising  Ramanadha's  adoption,  made  it 
fraudulent  for  him  now  to  raise  a  claim  inconsistent  with  his  former  conduct.  He 
treated  Ramanadha  as  his  brother,  and  as  such  entitled  to  half  the  property. 

II.  Jaganadha  and  Ramanadha  were  undivided  brothers,  and  upon  the  death  of 
Jaganadha,  without  children,  Ramanadha  would  take  the  whole  estate,  to  the  exclusion 
of  Atchama.  But  independently  of  his  title,  by  survivorship,  Ramanadha  was  en- 
titled to  that  portion  of  the  Vassareddy  property  which  was  allotted  to  him  by  the 
settlement  made  by  Vencatadry.  The  proposition  of  the  Appellants  is,  that,  ad- 
mitting Ramanadha  was  a  brother,  they  became,  by  the  acts  of  their  father,  and 
their  own  concurrence,  divided  brothers.  We  admit  there  was  an  allotment,  but  that 
did  not  amount  to  such  a  division  as  is  required,  by  the  Hindoo  law,  to  constitute  them 
divided  brothers.  The  Judgment  of  the  Sudder  Court  is  founded  upon  the  opinion 
of  the  law-officers,  with  reference  to  the  acts  of  Vencatadry,  in  his  lifetime,  and  the 
arrangement  of  his  property, — acts,  however,  which  are  insisted  upon  by  the  Appel- 
lants, as  showing  that  they  were  divided  brothers.  This  is  upon  a  misapprehension 
of  the  principles  of  the  Hindoo  law,  as  applying  to  the  facts  of  the  case.  The 
arrangement  made  by  Vencatadry  amounts  to  no  more  than  an  agreement  to  divide ; 
but  an  agreement  to  divide  property  is  not  effectual,  unless  the  agree-[89]-ment  be 
executed  by  an  actual  division.  Ramanadha  could  not  be  bound  by  it :  until  he  got 
possession  of  his  share  in  severalty,  he  was  not  a  divided  brother.  It  was  an  executory 
agreement  only.  Such  division  should  have  embraced  the  whole  property;  and  if 
there  was  reserved  a  part  of  the  property,  subject  to  the  rules  of  inheritance,  as 
between  the  two  brothers,  that  is  evidence  that  they  were  undivided  brothers. 

Independently  of  his  title,  by  adoption  or  survivorship,  Ramanadha  is  entitled 
to  that  portion  of  the  Vassareddy  property  which  was  allottud  to  him  under  the 
settlement  made  by  Vencatadry.  He  is,  moreover,  the  nearest  relation  to  Vencatadry 
and  Jaganadha ;  and,  as  such,  entitled,  by  virtue  of  relationship,  to  the  succession. 
We  do  not  rely  upon  the  Will  made  by  Jaganadha,  in  his  favour:  for  the  whole 
inheritance  devolved  upon  Ramanadha.  The  claim  of  Lutchmeputty,  as  the  adopted 
son  of  Jaganadha,  is  without  foundation.  It  was  clearly  established  by  the  evidence 
in  the  suit,  that  he  was  not  adopted  by  him.  Even  if  proved,  it  was  illegal,  under  the 
circumstances  of  the  case,  and  particularly  by  reason  of  the  want  of  concurrence  by 
Atchama,  to  confer  on  Lutchmeputty  any  right  of  succession. 

Mr.  Kindersley  in  reply. 

The  Right  Hon.  T.  Pemberton  Leigh  (Feb.  29,  1848).— The  question  in  these 
Appeals  relates  to  a  very  large  property  in  the  Northern  Circars,  which,  in  the  year 
1798,  belonged  to  a  Zemindar,  named  Vencatadry. 

Vencatadry,  being  childless,  on  the  2nd  of  April  1798,  adopted,  as  his  son,  a  boy 
named  Jaganadha.  On  this  occasion  he  signed  a  paper,  bearing  date  the  [90]  7th  of 
April  1798.  In  this  paper,  after  reciting  the  adoption,  he  proceeds  to  say,  "  There- 
fore, be  it  believed,  that  I  have  executed  this,  my  tutelar  deity  bearing  witness,  that 
Jaganadha  Naidoo  is  huckdar,  or  heir,  to  my  Zemindary,  mirasy,  to  my  wealth  and 
debts;  and  that  I  have  it  not  in  my  power,  on  any  account  whatever,  to  make  over 
(the  same)  to  any  other  person  besides  him  (Jaganadha  Naidoo)." 

Of  the  fact,  or  the  validity  of  this  adoption,  no  question  is  made.  He  afterwards 
became  desirous  of  adopting  another  boy,  named  Ramanadha,  and  of  dividing  his 
property  between  them.  It  is  said  by  the  Appellants,  and  many  witnesses  have 
sworn,  that  he  consulted  certain  Pundits,  as  to  the  validity  of  a  second  adoption, 
and  was  advised  by  them  that  a  second  adoption  could  not  be  legally  made. 

It  was  contended  by  the  Appellants,  that  upon  the  whole  rvidence  it  was  to  be 
inferred  that,  in  consequence  of  this  opinion,  although  he  brought  up  Ramanadha 
as  his  son,  he  never  adopted  him  with  those  religious  peremonies  which  were  necessary, 
in  order  to  constitute  a  valid  adoption,  according  to  the  Hindoo  law.     We  have  no 
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doubt,  however,  that  he  did  whatever  was  necessarj-  to  constitute  a  valid  adoption, 
if  such  second  adoption  could,  by  the  Hindoo  law,  be  valid. 

This  last  adoption  took  place  in  1807.  Various  steps  seem  to  have  been  taken  bj 
Vencatadry,  during  the  minority  of  both  these  boys,  with  a  view  to  divide  his 
property  between  them. 

In  1815,  Jaganadha  attained  the  age  of  eighteen,  when,  by  the  Hindoo  law,  he 
came  of  age.  After  this,  in  1816,  Vencatadry  made  a  new  division,  between  his  two 
sons,  Ramanadha  being  still  under  age,  and,  as  it  seems,  about  nine  years  old. 
Jaganadha  took  po8se8-[91]-sion  of  the  property  so  allotted  to  him ;  and  Vencatadry 
seems  to  have  remained  in  possession  of  what  was  allotted  to  Ramanadha.  In  the 
course  of  the  year  1816,  Vencatadry  died.  Jaganadha  claimed  the  whole  of  the 
property  of  Vencatadry,  alleging  that  the  adoption  of  Ramanadha  was  invalid,  and 
at  all  events  did  not  constitute  him  a  co-heir. 

Much  dispute  took  place  upon  this  subject,  and  various  proceedings  were  had 
before  the  Board  of  Revenue,  which  had  seized  a  large  portion  of  the  property,  for 
payment  of  arrears  of  revenue.  Suits  were  instituted  for  the  purpose  of  determin- 
ing the  rights  of  the  parties,  into  the  particulars  of  which  it  is  not  necessary  to 
enter. 

The  first  of  the  suits,  now  in  controversy,  began  in  1820,  being  a  suit  institut«d 
by  Ramanadha  against  Jaganadha,  to  establish  his  right  to  that  portion  of  the 
property  which  had  been  allotted  to  him  in  his  character  of  adopted  son,  by 
Vencatadry.     The  suit  was  still  pending  when  Jaganadha  died. 

In  1824,  a  decision  was  pronounced  against  Ramanadha,  from  which,  however, 
he  appealed ;  and  before  the  appeal  had  been  heard,  and  on  the  28th  of  February 
1825,  Jaganadha  died.  He  left  no  natural  bom  issue,  but  two  wives,  Rungama  and 
Atchania,  and  a  boy  who  had  been  brought  up  in  his  house,  and  who  is  said  to  be  his 
adopted  son,  named  Lutchmeputty. 

The  question  then  arose,  who  was  entitled  to  succeed  to  the  estate  of  Jaganadha : 
the  question  of  what  the  estate  of  Jaganadha  consisted,  that  is,  whether  he  was 
entitled  to  the  whole,  or  only  half  of  the  estate  of  Vencatadry,  still  remaining  un- 
settled. With  respect  to  the  right  of  succession  to  Jaganadha,  it  is  [92]  not  disputed 
that,  if  he  left  a  son,  whether  natural  born,  or  legally  adopted,  such  son  would  be 
entitled  to  succeed.  That  if  he  left  no  son,  but  an  undivided  brother,  such  brother 
would  be  entitled  to  succeed.  That  if  he  left  no  son,  nor  undivided  brother,  the 
widow,  or  one  of  the  widows,  would  be  entitled  to  succeed. 

On  the  death  of  Jaganadha,  Ramanadha  set  up  a  title  to  the  whole  estate  of 
Vencatadry,  alleging  (not  very  consistently  with  his  former  claim),  that  he  and 
Jaganadha  were  undivided  brothers,  and  that  Jaganadha  had  left  no  issue,  natural 
born  or  adopted. 

Rungama  at  first  acquiesced  in  the  claim  of  Ramanadha,  it  being  alleged  by 
her  that  she  was  deceived  by  Ramanadha,  who  got  authority  to  act  for  her,  while 
it  is  alleged  by  other  of  the  parties  that  she  colluded  with  him. 

Lutchmeputty  was  a  child  of  about  six  years  old,  and  no  claim  was  brought 
forward  on  his  behalf.  Atchama.  however,  instituted  a  suit,  claiming  the  whole 
of  the  estate  of  Jaganadha,  and  insisted  that  she  was  entitled  to  inherit.  After- 
wards, Ramanadha  and  Rungama  having  quarrelled,  the  claim  of  Lutchmeputty 
was  advanced.  After  long  litigation,  with  various  fortune,  in  the  Indian  Courts, 
the  Sudder  Adawlut  decided  that  Jaganadha  and  Ramanadha  were  undivided 
brothers ;  and  that  Lutchmeputty  was  not  the  adopted  son  of  Jaganadha ;  that  con- 
sequently Ramanadha  was  entitled  to  the  whole  inheritance  which  had  come  from 
Vencatadry ;  and  against  this  decree  the  present  appeals  are  brought. 

The  question  for  our  decision  relate,  first,  to  the  estate  of  Vencatadry :  and, 
secondly,  to  the  succession  of  Jaganadha. 

[93]  The  conflicting  parties  are, — ^First,  Lutchmeputty,  who  claims  the  whole 
inheritance  which  came  from  Vencatadry,  on  the  ground  that  Jaganadha  was  the 
only  adopted  son  of  Vencatadry,  and  that  he,  Lutchmeputty,  is  the  adopted  son  of 
Jaganadha.  Secondly,  Atchama,  who  insists  that  Lutchmeputty  was  not  well  adopted, 
and  that  she,  as  eldest  widow,  is  entitled  to  succeed  to  the  inheritance  of  Jaganadha. 
Thirdly,  Rungama,  who  maintains  the  case  of  Lutchmeputty,  but  insists,  that  if  he 
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is  not  the  adopted  son,  she  is  entitled  to  share  with  Atchama,  in  the  succession  of 
Jaganadha.     Lastly,  Ramanadha,  who  maintains  the  decree  as  it  stands. 

A  further  question  is  made,  in  which  all  the  other  parties  concur  in  contending 
against  Ramar-adha;  that  if  he  was  well  adopted,  and,,  therefore,  a  brother  of 
Jaganadha,  they  were  divided,  and  not  undivided,  brothers ;  and,  therefore,  though 
Ramanadha  might  be  entitled  to  his  share  of  Vencatadry's  property,  he  can  have 
no  right  of  succession  to  Jaganadha's. 

As  far  as  concerns  Ramanadha,  his  whole  title  depends  on  the  validity  of  his 
adoption.  If  he  was  not  well  adopted,  be  was  neither  a  co-heir  with  Jaganadha, 
nor  heir  to  Jaganadha. 

The  first  question,  therefore,  is,  as  to  the  validity  of  a  second  adoption,  the  first 
adopted  son  still  existing,  and  remaining  in  possession  of  his  character  of  a  son. 

This  appears  to  have  been  long  a  point  of  great  doubt  in  Hindoo  law,  and  is 
stated  by  the  Judges  in  this  case,  to  be  unsettled. 

Three  classes  of  authority  have  been  referred  to: — First,  The  opinions  of  the 
Pundits,  appearing  in  the  course  of  the  proceedings ;  Secondly,  The  native  au-[94]- 
thorities,  as  found  in  the  Hindoo  treatises ;  and  Thirdly,  The  European  authorities. 

First.  As  to  the  Pundits;  there  is  considerable  difference  of  opinion  amongst 
them.  If  the  Appellant's  evidence  is  to  be  believed,  a  number  of  Pundits,  and  learned 
men,  gave  their  opinion  against  the  validity  of  the  adoption,  to  Vencatadry,  in  his 
lifetime,  and  this  at  a  period  when  their  bias  would  probably  be,  to  favour  the  wishes 
of  the  powerful  Raja  who  consulted  them. 

On  the  death  of  Vencatadry,  there  is  a  certificate  signed  by  140  Brahmins,  that 
the  adoption  of  Ramanadha  was  invalid.  But  as  this  was  an  opinion  produced  by 
Jaganadha,  then  in  possession  of  the  estate,  but  little  weight  is  due  to  it. 

On  the  other  hand,  in  1818,  before  the  institution  of  tfie  suit,  by  Ramanadha,  the 
Northern  Provincial  Court  took  the  opinion  of  their  own  Pundit,  and  of  the  Pundits 
of  the  Centre  and  Southern  Division  of  the  Courts,  on  these  questions :  — 

"1.  Is  a  person  having,  conjointly  with  a  wife,  adopted  a  son,  and  thereafter 
being  displeased  with  her,  and  marrying  a  second  wife,  authorised  by  Hindoo  law, 
conjointly  with  her,  the  second  wife,  to  adopt  a  son  % 

"  2.  A  person  adopting  a  son,  having  for  any  reason  adopted  a  second  son,  is  the 
former  or  the  latter  heir  to  the  estate  of  the  adopting,  or  are  both  sons  entitled  to 
share  the  same?" 

These  Pundits,  being  at  a  distance  from  each  other,  giving  separate  opinions 
at  some  intervals  of  time,  without,  as  it  appears,  any  communication  between  them, 
aU  agree  in  holding,  that  the  second  adoption  is  good,  and  that  both  sons  are  equally 
entitled  to  inherit.  [95]  These  opinions  seem  to  be  as  free,  as  any  opinion  can  be, 
from  suspicion  of  undue  influence. 

When  the  case  came  before  the  Sudder  Court,  two'  of  the  Pundits  consulted  were 
in  favour  of  the  adoption,  and  one  against  it.  The  reasoning  of  the  two  Pundits  in 
favour  of  the  adoption  is  certainly  very  unsatisfactory ;  but  still,  so  far  as  the  law 
is  to  be  collected  from  the  opinion  of  Pundits,  to  be  found  in  this  case,  the  pre- 
ponderance is  in  favour  of  the  adoption. 

These  opinions,  however,  are  by  no  means  conclusive,  and  the  Appellants  con- 
tend, that  the  native  authorities,  upon  which  they  are  founded,  are  strongly  against 
the  validity  of  a  second  adoption. 

These  authorities,  like  the  opinions  of  the  Pundits,  are  not  reconcileable  with 
each  other. 

In  the  Digest  of  Hindoo  Law,  on  Contracts  and  Successions,  with  a  Commentary 
by  Juggannatha,  translated  by  Mr.  Colebrooke,  the  question  is  discussed  and  treated 
as  one  on  which  a  difference  of  opinion  prevailed.  The  most  material  passages  of 
the  Treatise  are  found  in  pages  386,  389,  395,  397.  The  author  holds  the  better 
opinion  to  be,  that  an  adoption  is  valid,  although  a  previously  adopted  son,  or  even 
a  natural  bom  son,  be  already  in  existence;  the  main  foundation  of  that  opinion 
being  an  ancient  text,  "  that  many  sons  are  to  be  desired,  in  order  that  one  may 
travel  to  Gaya." 

It  was  attempted,  in  a  most  ingenious  argument,  on  behalf  of  the  Appellants,  to 
reconcile  this  authority  with  others,  apparently  of  a  different  tendency,  by  showing 
that  the  author  intended,  not  that  many  sons  of  the  same  description  might  be 
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adopted,  but  that  he  referred  to  sons  of  different  descriptions,  of  which  there  were 
twelve,  recognised  in  the  remote  [96]  ages  of  Hindoo  antiquity,  though  only  two  are 
now  allowed;  the  son  given  and  the  legitimate  son.  Another  suggestion  was,  that 
the  author  intended  only  that  the  second  adopted  son  may  have  the  rights  of  a  son, 
in  the  event  of  the  failure  of  the  existing  issue,  natural  or  adopted. 

We  find  great  difficulty  in  adopting  either  of  these  suggestions.  At  the  same 
time  it  must  be  owned,  that  the  doctrine  is  not  very  clearly  stated,  nor  very  easily 
to  be  reconciled  with  some  of  the  authorities  to  which  it  refers ;  and  with  respect  to 
the  right  of  inheritance  of  the  second  son,  we  rather  collect  the  author's  opinion  to 
be,  that  the  second  son  would  succeed,  as  in  the  case  of  a  son  well  adopted,  by  one 
having  no  issue,  to  whom  a  son  is  afterwards  born,  viz.  to  one  third  of  his  father's 
estate. 

Whatever,  however,  may  be  the  effect  of  this  practice,  its  authority  is  far  out- 
weighed by  two  other  Hindoo  works,  expressly  on  the  subject  of  adoption,  the  Dattaka 
Mimamsa  and  the  Dattaka  Chandrika. 

The  first  passage,  sec.  i.,  plac.  3,  in  the  former  of  these  works,  is  the  citation  of  a 
text  of  an  ancient  sage,  Atri,  in  these  words,  "  By  a  man  destitute  of  a  son,  only, 
must  a  substitute  for  the  same  always  be  adopted."  This,  perhaps,  standing  alone, 
may  be  held  to  mean  that  upon  such  a  one  only  was  it  incumbent  to  adopt  a  son. 
The  commentary,  however,  excludes  this  construction,  for  it  says,  sec.  i.,  plac.  6, 
"  By  a  man  destitute  of  a  son  only.  The  incompetency  of  one  having  male  issue  ia 
.  signified  by  the  term  '  only '  in  this  passage."  The  author  then,  after  quoting  a 
text  from  Menu,  much  to  the  same  effect  with  that  cited  from  Atri,  observes,  that  the 
instances  of  adoption,  by  certain  illustrious  persons,  of  sons,  although  [97]  they 
already  had  male  issue,  must  be  considered  as  exceptional  cases,  and  not  as  generally 
authorising  the  act.  In  the  next  paragraph  [12]  the  author  seems  to  concede,  that 
a  second  son  may  be  adopted,  with  the  sanction  of  the  existing  issue. 

Hhe  Dattaka  Chandrika  (sec.  i.,  plac.  3)  cites  the  same  text  from  Atri  and  Menu, 
and  puts  the  same  construction  on  them,  as  the  Dattaka  Mimamsa. 

We  think  that  these  treatises  are  more  distinct  than  the  work  of  Jagamiatha: 
they  are  written  on  the  particular  subject  of  adoption ;  they  enjoy,  as  we  under- 
stand, the  highest  reputation  throughout  India ;  and  their  weight  is  strong  against 
a  second  adoption. 

In  the  Ordinances  of  Menu,  translated  by  Sir  William  Jones,  we  find  "this 
passage,  in  page  313 :  "  He,  whom  his  father,  or  mother  with  her  husband's  assent, 
gives  to  another  as  his  son,  provided  that  the  donee  have  no  issue,  is  considered  as 
a  son  given." 

In  the  Viva  Darnava  Setu,  translated  by  Mr.  Halhed,  ch.  sxi.,  sec.  ix.,  the  proposi- 
tion is  distinctly  stated,  "  He  who  has  no  son,  or  grandson,  or  grandson's  son,  or 
brother's  son,  shall  adopt  a  son ;  and  while  he  has  one  adopted  son,  he  shall  not 
adopt  a  second." 

If  we  are  to  form  our  opinion  of  the  law,  from  the  effect  of  these  authorities,  we 
can  have  no  hesitation  in  coming  to  a  conclusion  adverse  to  the  validity  of  a  second 
adoption. 

At  the  same  time  it  is  quite  impossible  for  us  to  feel  any  confidence  in  our 
opinion,  upon  a  subject  like  this,  when  that  opinion  is  founded  upon  authorities 
to  which  we  have  access  only  through  translations,  and  when  the  doctrines  them- 
selves, and  the  reasons  by  which  they  are  supported,  or  impugned,  are  drawn  from 
the  religious  traditions,  ancient  usages,  and  more  [98]  modern  habits  of  the  Hindoos, 
with  which  we  cannot  be  familiar. 

It  is  satisfactory,  therefore,  to  find  that,  under  the  third  head  to  which  we  have 
adverted,  the  European  authorities,  there  is  much  assistance  to  be  derived  from  the 
labours  of  those  wiio  have  investigated  this  subject,  with  all  those  advantages  of 
familiarity  with  the  laws  and  languages  of  Hindoostan,  in  which  we  are  necessarily 
deficient. 

Here,  unfortunately,  as  everywhere  else,  there  is  some  discrepancy  in  the 
authorities. 

Sir  Thomas  Strange,  in  his  Elements  of  Hindoo  Law,  Vol.  I.  p.  78  (2ud  edit), 
expresses  himself  as  follows: — "In  general  it  is  in  default  of  male  issue  that  the 
right  is  exercised,  issue  here  including  a  grandson,  or  great  grandson.     But  as 
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there  exists  nothing  to  prevent  two  successive  adoptions,  the  first  having  failed, 
whether  effected  by  a  man  himself,  or  by  his  widow  or  widows  after  his  death,  duly 
authorised ;  so,  even  where  the  first  subsists,  a  second  may  take  place,  such  having 
been  the  pleasure  and  will  of  the  husband ;  upon  the  principle  of  many  sons  being 
desirable,  that  some  one  of  them  may  travel  to  Gaya,  a  pilgrimage  considered  to  be 
particularly  efiScacious  in  forwarding  departed  spirits  beyond  their  destined  place 
of  torture."  In  support  of  these  propositions,  he  refers  to  two  cases.  Shamch/under 
V.  NaroAfni  Diheh  (1  Ben.  Sud.  Dew.  Rep.,  209),  which  was  decided  in  1807 ;  and 
Gooreepershaud  Rai-v.  Mussujiimaut  Jymala  (2  Ben.  Sud.  Dew.  Rep.,  136),  which  was 
decided  in  1814. 

Now,  the  first  of  these  cases  decided  only  that  a  second  adoption  is  valid,  when  the 
first  adopted  son  has  died  without  issue ;  a  point  of  law  which  is  not  disputed.  In 
the  second  case,  a  man  having  two  wives,  [99]  gave  authority  to  each  of  them,  to 
adopt  a  son.  One  of  them  made  the  adoption.  He  himself,  together  with  the  other 
wife,  afterwards  made  an  adoption ;  and  it  was  finally  held,  that  the  two  sons  were 
entitled  equally  to  inherit  to  the  husband. 

This  was  a  very  peculiar  case;  it  certainly  seems  to  assume  the  validity  of  a 
double  adoption ;  but  the  doubts  in  the  case  seem  to  have  been,  rather  as  to  the  effect 
of  the  second  adoption,  by  the  husband  himself,  in  revoking  the  authority  given  to 
the  wife,  than  on  the  validity  of  a  second  adoption,  while  a  first  adopted  aon  is 
living.  This  decision  is  also  stated  by  the  Court,  to  be  in  conformity  with  the 
preceding  case  of  Shatnchtmder  v.  Narayni  Dibeh,  which,  in  truth,  for  the  reason 
already  mentioned,  it  in  no  degree  supports. 

These,  we  believe,  are  the  only  European  authorities  referred  to,  on  behalf  of 
Ramanadha.  With  reference  to  these  cases,  it  may  be  observed  that  they  have  never 
been  considered  as  settling  the  law  upon  this  subject.  In  a  note  to  the  case  of 
Xarainee  Dibeh  v.  Hirkuhar  Rai  (1  Ben.  Sud.  Dew.  Rep.,  42),  which,  it  seems,  was 
supplied  to  the  Reporter,  by  Mr.  Colebrooke,  the  translator  of  Jagannatha's  Digest; 
he  states  the  point  as  one  of  doubt,  and  on  which,  although  the  authority  of  Jagan- 
natha  was  in  favour  of  the  adoption,  the  weighty  authority  of  the  Dattaka  Chandrika 
was  the  other  way. 

Every  European,  without  any  exception,  as  far  as  we  have  any  information,  who 
has  since  examined  the  subject,  has  come  to  a  conclusion  adverse  to  the  second 
adoption.  In  a  note  to  Strange's  Elements  of  Hindoo  Law,  Vol  II.  p.  85  (2nd.  edit.), 
the  law  is  thus  stated  by  Mr.  Sutherland,  a  very  high  authority: — "  A  Hindoo  cannot 
have  legally  adopted  children  ;  a  son  legitimate  or  adopted  existing,  any  subsequent 
adoption  would  [100]  be  invalid ;  at  least  the  son  so  adopted  would  not  inherit." 

In  Mr.  Sutherland's  Synopsis  of  the  Hindoo  Law  of  Adoption,  p.  212,  he  thus 
expresses  himself: — "The  primary  reason  for  the  affiliation  of  a  son,  being  the 
obligatory  necessity  of  providing  for  the  performance  of  the  exequial  rites,  celebrated 
by  a  son  for  his  deceased  father,  on  which  the  salvation  of  a  Hindoo  is  supposed  to 
depend,  it  is  necessary  that  the  person  proceeding  to  adopt,  should  be  destitute  of 
male  issue  capable  of  performing  those  rites.  By  the  term  issue,  the  son's  son  and 
grandson  are  included.  It  may  be  inferred,  that  if  such  male  issue,  although 
existing,  were  disqualified  by  any  legal  impediment  (such  as  loss  of  caste),  from 
performing  the  rites  in  question,  the  affiliation  of  a  son  might  legally  take  place." 

In  Mr.  Steele's  Synopsis  of  the  Law  of  Hindoo  Castes,  he  states,  p.  48: — "An 
adoption  can  take  place  only  where  no  begotten  son  or  grandson  exists,  or  where  the 
begotten  son  has  lost  caste."  Again  at  p.  52 :  "  In  the  case  of  the  death  of  an 
adopted  son  (and  total  loss  of  caste  is  considered  equivalent  to  death),  another  may 
be  selected  and  given  in  the  same  manner;  but  a  man,  after  adopting  one  boy, 
cannot  adopt  another,  at  the  desire  of  a  second  wife,  etc.  Only  one  adopted  son  can 
subsist  at  one  time,  B.  S.  (Mit.)."  It  is  true  that  the  treatise  purports  to  relate  to 
the  customs  of  the  Provinces  of  Bombay ;  but  we  are  not  aware  of  a  difference  between 
the  different  Provinces,  on  this  point,  though  there  appears  to  be  some  minor 
differences,  on  other  points  of  the  law  of  adoption,  and  for  this  the  last  section  of 
the  Mitacshara  is  referred  to.  The  last  paragraph,  in  this  page,  seems  to  be  the 
statement  of  different  opinions  collected  from  [101]  different  quarters,  and,  as  might 
be  expected,  not  very  well  agreeing  with  each  other. 
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But  bj  far  the  most  important  authority  is  Mr.  William  Macnaghten,  whose 
Principles  and  Precedents  of  Hindoo  Law  were  composed,  as  appears  from  tiie 
preface,  after  collecting  all  the  information  that  could  be  procured,  from  all  quarters, 
and  after  a  careful  examination  of  all  the  original  authorities,  and  of  all  the 
opinions  of  the  Pundita,  recorded  in  the  Supreme  Court,  for  a  series  of  years. 

This  work  was  published  after  his  report  of  the  two  cases  already  referred  to, 
and  of  course  he  could  not  but  be  acquainted  with  them ;  indeed,  he  refers  to  one  of 
them.  Now,  Mr.  Macnaghten  states  the  law,  as  he  considers  it  be,  without  the 
slightest  doubt  or  hesitation.  He  says,  Vol.  I.  p.  80,  "  It  is  clear  that  a  man  having 
adopted  a  boy,  and  that  boy  being  alive,  he  cannot  adopt  another."  And  he 
examines  the  text,  that  "  many  sons  are  to  be  desired,  in  order  that  one  may  travel 
to  Gaya,"  and  says  that  it  applies  only  to  natural  born  sons. 

We  are  informed  by  our  very  learned  Assessor,  Sir  Edward  Ryan,  that  this  work 
of  Mr.  Macnaghten's  is  constantly  referred  to  in  the  Supreme  Court,  as  all  but 
decisive  of  any  point  of  Hindoo  law,  contained  in  it,  and  that  much  more  respect 
would  be  paid  to  it,  by  the  Judges  there,  than  to  the  opinions  of  the  Pundits.  Upon 
the  particular  point  in  question,  Sir  Edward  adds  all  the  weight  of  his  own  high 
authority,  concurring  as  he  does  entirely  in  the  law,  as  stated  in  Macnaghten. 

The  Judges  in  the  Sudder  Court  state,  that  they  are  aware  that  this  has  been 
long  qpnsidered  a  doubtful  point,  and  they  seem  to  proceed  entirely  on  the  [102] 
opinion  of  the  Pundits,  who  favour  the  second  adoption. 

On  examining  the  reasons  assigned  by  those  Pundits,  they  rest  upon  two  main 
points:  — 

First.  The  text  that  "  many  sons  are  to  be  desired,  in  order  that  one  may  travel 
to  Gaya." 

Second.  Upon  the  doctrine,  that  he  who  has  only  one  son  is  to  be  considered  as 
childless. 

Now,  the  first  of  these  texts  is  evidently  out  of  the  case,  if  Mr.  Macnaghten's 
explanation  be  correct;  and  as  to  the  second,  in  referring  to  the  passages  on  which 
the  Pundits  rest,  they  manifestly  relate,  not  to  a  person  who  receives  a  child,  but  to 
one  who  gives  a  child,  in  adoption. 

Upon  the  whole,  therefore,  for  these  reasons,  (which,  as  the  point  is  of  great 
general  importance,  we  have  thought  it  advisable  to  explain  very  fully),  we  have 
come  to  the  conclusion,  that  the  adoption  of  Ramanadha  was  not  valid,  and  that  the 
judgment  of  the  Sudder  Court  upon  that  point  must  be  reversed. 

If  we  had  come  to  a  different  conclusion  on  this  subject,  it  would  have  been 
necessary  for  us  to  examine  into  the  effect  of  the  deed,  alleged  to  have  been  executed 
by  Vencatadry,  on  the  adoption  of  Jaganadha,  and  upon  which  one  of  the  Courts 
below  held  that  the  subsequent  adoption  was  invalid,  as  far  as  regarded  the  right 
of  inheritance;  but  our  view  of  the  first  point  makes  this  unnecessary,  and  also 
removes  all  question    as  to  the  alleged  division  between  the  supposed  brothers. 

Feeling  the  hardship  of  this  case  on  Ramanadha,  we  have  looked  with  some 
anxiety  to  see  whether  his  title  could  be  maintained,  on  the  ground,  that  it  was 
subsequently  recognised  by  Jaganadha,  and  that  such  [103]  subsequent  recognition 
might  be  considered  equivalent  to  previous  assent. 

We  think  it,  however,  impossible  to  maintain  his  right  upon  this  ground. 
Supposing  Jaganadha  to  have  acquiesced,  after  he  came  of  age,  in  the  division  of 
property  made  by  Vencatadry,  it  was  an  acquiescence  on  the  footing  of  a  right 
already  asserted  by  the  father,  to  exist  in  Ramanadha,  and  it  does  not  appear  that 
Jaganadha  possessed  all  the  knowledge,  or  was  placed  in  the  circumstances  which 
must  exist,  in  order  to  make  his  ratification  binding,  even  if  we  assume,  what  is 
not  by  any  means  clear,  that  such  subsequent  ratification  would  be  equivalent  for 
that  purpose,  in  Hindoo  law,  to  previous  consent.  It  appears,  however,  that  there 
was  some  property,  both  real  and  personal,  of  which  Vencatadry  had  the  power  of 
disposing ;  and  by  an  act,  inter  vivos,  without  the  consent  of  Jaganadha ;  and  we 
think  that  he  made  a  gift,  as  far  as  he  could,  of  his  property  between  his  two  sons. 
Applying,  then,  to  this  case,  a  principle  not  peculiar  to  English  law,  but  common  to 
all  law,  which  is  based  on  the  rules  of  justice,  namely,  the  principle,  that  a  party  shall 
not,  at  the  same  time,  afiSrm  and  disaflSrm  the  same  transaction, — affirm  it  as  far 
as  it  is  for  his  benefit,  and  disaffirm  it  as  far  as  it  is  to  his  prejudice, — ^we  think, 
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that  effect  must  be  given  against  the  estate  of  Jaganadha,  to  the  intentions  of 
Yencatadrj,  as  far  as  he  had  the  power  of  affecting  them.  If  Jaganadha  takes,  as 
we  think  he  is  entitled  to  do,  the  whole  ancestral  property,  which  the  father  could  not 
dispose  of,  without  his  consent,  we  think  he  must  give  up,  for  the  benefit  of  Rama- 
nadha,  the  whole  property  included  in  the  division,  to  the  disposition  of  which,  his 
consent  was  not  necessary. 

[104]  Ramanadha,  being  removed  from  the  contest,  as  to  the  succession  of 
Jaganadha,  the  question  as  to  that  succession  is  in  dispute  between  Lutchmeputty 
and  Atchama ;  for  Rungama,  though  she  may  have  the  same  interest  with  Atchama, 
in  opposing  Lutchmeputty,  supports  his  title. 

This  is  a  mere  question  of  fact,  upo;i  which,  as  in  almost  all  cases  from  India,  the 
evidence  is  contradictory,  and  the  decision  must  turn  very  much  upon  the  proba- 
bilities of  the  case,  to  be  collected  from  these  facts,  which  are  sufficiently  established. 

In  the  year  1819,  the  situation  of  Jaganadha  was  as  follows:  He  had  married 
two  wives ;  but  he  had  never  had  any  issue  by  either  of  them.  He  is  stated  by  some 
of  the  witnesses  to  have  been,  from  bodily  infirmity,  very  unlikely  to  have  issue. 
This  is  so  far  confirmed  by  undisputed  facts,  that  he  lived  for  six  years  afterwards 
with  Rungama,  and  never  had  any  issue.  He  might,  therefore,  reasonably  presume, 
or  perhaps  knew,  that  he  should  have  no  natural  born  son,  or,  at  all  events,  no  such 
son,  by  Rungama. 

With  Atchama  he  had  quarrelled,  in  April  1819  ,*  and  previously  to  the  alleged 
adoption,  she  had  quitted  his  house,  to  which  she  never  seems  to  have  returned, 
till  after  his  death.  Under  these  circumstances,  it  cannot  but  be  held  probable, 
that  he  should  choose  to  adopt  a  son.  But  this  probability  is  much  confirmed,  when 
we  consider  the  relation  in  which  he  stood  towards  them,  who,  if  he  left  no  issue, 
natural  or  adopted,  would  succeed  to  his  great  possessions.  Either  Atchama,  with 
whom  he  had  quarrelled,  would  take  alone,  or  jointly  with  Rungama ;  or  Ramanadha, 
with  whom  he  was  at  law,  and  whose  character  of  a  brpther  he  denied,  would  succeed. 
Nothing  is  more  [105]  natural  than  that  he  should  desire  to  disappoint  these  parties. 

Now,  it  is  proved,  beyond  all  question,  by  the  evidence  of  Mr.  Roberts,  the 
Collector  at  Masulipatam,  that  in  the  course  of  the  years  1824  and  1825,  a  boy  of 
an  age  corresponding  with  that  of  Lutchmeputty,  and  who,  by  other  evidence,  is 
shown  to  have  been  Lutchmeputty,  was  brought  by  Jaganadha,  upon  several  occasions 
on  which  he  paid  a  visit  at  the  Collector's  ofiSce,  and  that  the  boy  was  treated  by 
Jaganadha,  and  considered  by  him,  the  Collector,  as  his  adopted  son ;  he  says  that 
the  boy  accompanied  Jaganadha  upon  every  visit  except  the  first;  that  he  had 
frequent  communication  with  Jaganadha  on  the  subject ;  that  he  considered  the  boy 
was  brought,  in  order  that  he  might  be  recognised  as  an  adopted  son ;  and  that  so 
satisfied  was  he,  Mr.  Ro)>ert8,  of  the  facts,  that  on  Jaganadha's  death,  in  the  absence 
of  evidence  to  the  contrary,  he  should  have  considered  him  as  heir. 

The  question  then  is,  was  this  boy  well  adopted  or  not? 

The  account  given  by  the  Appellant  is  this,  that  in  March  1819,  Chava  Naidamah, 
a  relation  of  Jaganadha,  had  a  son  born  to  him ;  that  Rungama,  by  the  desire  of 
Jaganadha,  applied  to  the  grandfather  of  the  child,  to  know  if  the  family  would 
give  this  child  in  adoption  to  Jaganadha ;  that  difficulties  were  suggested  as  to  the 
right  of  Jaganadha  to  adopt  any  of  the  Soodra  class ;  that  he  consulted  the  Pundits, 
who  gave  an  opinion  in  favour  of  such  adoption,  on  the  23rd  of  April ;  that  this 
opinion  was  communicated  to  Chava  Naidamah,  who,  on  the  26th  of  April,  signed 
an  instrument  giving  his  son  to  Jaganadha,  who  signed  an  instrument  accepting  the 
boy  in  adoption;  and  that  [106]  on  the  18th  of  August  1819,  all  the  necessary 
ceremonies  of  adoption  were  performed,  and  a  certificate  of  the  performance  en- 
dorsed on  the  instrument,  containing  the  opinion  of  the  Pundits,  and  signed  by 
twelve  persons  present  at  the  adoption. 

These  instruments  are  produced,  and  the  facts  tending  to  this  conclusion  are 
sworn  to,  by  a  vast  number  of  witnesses.  There  appears  to  us  to  be  no  objections 
to  this  testimony,  beyond  the  observation,  which  may  be  made  on  all  Hindoo  testimony, 
that  perjury  and  forgery  are  so  extensively  prevalent  in  India,  that  little  reliance 
can  be  placed  on  it. 

But  the  important  fact,  that  this  boy  was  brought  up  and  treated  as  an  adopted 
son,  does  not  depend  merely  on  Hindoo  testimony.     That  there  was  such  a  boy,  and 
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that  he  was  considered  as  likely  to  succeed,  is  proved,  uot  only  by  Mr.  Roberts  and 
his  clerk,  who,  though,  from  his  name  (Custoory  Setaputty),  we  presume  is  a  Hindoo, 
appears  to  give  evidence  without  the  slightest  bias,  but  also  by  a  letter  written,  or 
rather  forged,  by,  or  on  behalf  of,  Atehama,  iu  the  name  of  Jaganadha,  dated  just 
before  his  Jeath. 

In  this  letter,  Jaganadha  is  made  to  state,  that  Rungama  was  teasing  him  to  leave 
his  estate  to  Lutchmeputty.  The  words  are: — "Rungama  troubles  me  much  to 
leave,  by  writing,  the  talook,  etc.,  to  Chava  Lutchmeputty,  of  another  gotrum,  whom 
she,  Rungama,  has  been  taken  care  of;  but  I  have  not  consented  to  it."  This  docu- 
ment, together  with  the  forged  Will  in  favour  of  Atehama,  were  produced  in  Court, 
on  the  12th  of  May  1825,  immediately  after  Jaganadha's  death. 

Now,  the  case  made  by  Atehama  is,  tliat  Lutchmeputty  was  a  boy  first  brought 
forward  some  time  after  [107]  the  death  of  Jaganadha,  and  that  he  never  was  at 
Amaravaty,  the  residence  of  Jaganadha,  in  his  lifetime.  This  is  clearly  contrary 
to  the  fact,  and  contrary  to  the  fact,  as  known  to  Atehama,  and  yet  many  of  her 
witnesses,  who  say  that  they  were  in  Jaganadha's  house  at  the  time  when  the  alleged 
ceremonies  of  adoption  took  place,  and  that  no  such  ceremonies  in  fact  took  place, 
swear  also  that  Lutchmeputty  was  never  at  Amaravaty,  till  after  the  death  of 
Jaganadha.     Such  evidence  can  go  for  nothing. 

There  are  two  circumstances,  and  only  two,  which,  no  doubt,  are  much  against 
the  adoption. 

First.  The  conduct  of  Rungama,  who  now  brings  forward  this  claim  of  Lutch- 
meputty, but  who  suppressed  all  mention  of  it,  as  it  is  said,  till  the  quarrel  between 
Rungama  and  Ramanadha,  in  1826.  Secondly.  The  absence  of  proof  of  any  formal 
notification  to  the  Government,  and  of  that  degree  of  notoriety  which  might  be 
expected  of  a  fact  of  so  much  importance,  in  such  a  family. 

As  to  the  first  point,  there  is  no  doubt,  that  for  several  months  after  the  death 
of  Jaganadha,  Rungama  not  only  was  silent  as  to  the  ti^e  of  Lutchmeputty,  but  she 
acquiesced  in  that  of  Ramanadha,  and  signed  several  instruments,  quite  inconsistent 
with  the  case  which  she  now  sets  up. 

It  is  attempted  to  remove  the  effect  of  these  acts  by  saying,  that  she  was  under 
the  influence  of  Ramanadha,  and  signed  whatever  papers  were  laid  before  her,  in 
ignorance  of  their  contents,  or  even  blank  papers  to  be  afterwards  filled  up. 

There  is  some  evidence  that  she  did  sign  blank  papers;  and  the  fact,  that  if 
Lutchmeputty  was  not  entitled,  she  had  herself  a  strong  claim  to  participate  [108] 
with  Atehama,  in  the  succession  of  Jaganadha,  affords  a  strong  inference  that, 
in  supporting  the  claim  of  Ramanadha,  she  was  deceived  by  him,  unless  she  was 
acting  in  collusion  with  him,  under  some  secret  arrangement. 

We  cannot  say,  that  we  are  satisfied  as  to  the  imposition  alleged  to  have  been 
practised  upon  her;  and  if  we  were  dealing  with  her  rights,  we  should  attribute 
much  weight  to  this  part  of  the  case;  but  we  cannot  attribute  much  weight  to  it: 
perhaps,  in  strictness,  we  ought  not  to  attribute  any,  when  we  are  dealing  with  the 
rights  of  Lutchmeputty,  and  when  the  effect  of  the  acts  relied  on,  is  removed,  alike 
by  supposing  collusion  with  Ramanadha,  or  imposition  by  him. 

Secondly.  With  respect  to  the  absence  of  any  formal  notification  to  the  Govern- 
ment, it  is  admitted,  on  all  hands,  not  to  be  necessary.  At  the  same  time,  it  affords 
so  easy  a  mode  of  preserving  unquestionable  evidence,  of  a  most  important  fact, 
that,  in  the  case  of  a  great  family  like  this,  some  written  communication  would, 
most  probably,  be  made  either  on  the  occasion  of  the  adoption  itself,  or  on  some 
subsequent  occasion :  and  we  find,  accordingly,  that  communications  were  made 
to  the  Government,  by  Vencatadry,  with  respect  to  the  adoption,  both  of  Jaganadha 
and  Ramanadha,  and  that  he  endeavoured  to  have  their  title  recognised.  The 
absence  of  any  such  communication  in  the  case  of  Lutchmeputty  is,  therefore, 
important. 

There  are,  however,  circumstances  in  evidence,  by  which  the  weight  of  the  objec- 
tion is  very  considerably  diminished.  The  adoption  was  resolved  upon  in  April 
1819.  Amaravaty  was  in  the  Collectorship  of  Guntoor ;  and,  at  this  time,  Jaganadha 
was  at  law  with  [109]  the  Collector  of  Guntoor,  who  refused  to  deliver  up  possession 
of  some  portions  of  the  property  of  Vencatadry,  claimed  by  Jaganadha. 

It  is  not,  perhaps,  very  unnatural  to  suppose  that,  under  such  circumstances, 
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Jaganadha  would  not,  willingly,  have  any  communication  witii  the  Collector,  not 
absolutely  necessary.  But  there  were  other  disputes  at  this  time,  between  Jaganadha 
and  the  Government  authorities.  Atcharaa,  or  her  brothers,  on  her  behalf,  had 
complained  to  the  civil  magistrate  of  the  conduct  of  Jaganadha  towards  her,  and  he 
had  been  fined. 

From  some  of  the  documents,  there  seera  to  have  been  other  differences  subsisting 
between  them.  That,  at  a  subsequent  time,  there  was  some  written  communication 
to  the  Collector  of  Masulipatam,  in  which  district  a  portion  of  this  large  estate  was 
situated,  there  is  much  reason  to  believe.  A  most  important  letter  upon  this 
subject,  purports  to  be  a  letter  from  Jaganadha  to  his  wife,  and  has  much  internal 
evidence  of  authenticity.  It  is  dated  13th  of  July  1819,  and  is  in  these  words:  — 
"  As  Puntooloo  has  sent  me  a  letter,  enclosing  a  foul  arzee  to  the  authority,  on  the 
subject  of  our  adoption  of  a  boy,  I  caused  it  to  be  copied  fair,  and  despatched  it 
this  day  through  the  Vakeel,  because  I  thought  it  is  proper ;  and  the  said  arzee  was 
received  by  the  junior  gentleman,  who  is  vested  with  the  authority  of  magistrate. 
There  was  enmity  before  between  us  and  certain  persons  in  this  place,  owing  to  one's 
malevolence  against  us ;  and  it  has  now  occasioned  enmity  between  us  and  another 
man,  as  well  as  between  us  and  the  authorities  of  this  place,  in  consequence  of  the 
authorities  of  the  Circuit  Court  having  been  pleased  to  expose  the  calumny  used  by 
the  persons  in  [110]  this  place  against  us ;  consequently  there  will  happen  obstacles 
to  our  affair ;  but  I  am  not  uneasy,  as  there  does  not  appear  anything  that  can  be 
supported  by  the  said  persons  regarding  the  circumstances,  which  is  now  intimated 
to  us.  I  herewith  send  the  copy  of  the  said  arzee,  and  will  inform  you  the  remaining 
circumstances  on  my  arrival  at  that  place." 

If  this  letter  be  genuine,  it  is  almost  conclusive.  I  observe  that  one  of  the 
Judges  below  states  that  the  handwriting  of  this  letter  is  not  proved ;  but  that,  at  all 
events,  it  is  of  no  consequence,  because  in  fact  it  is  before  the  adoption,  and  could 
not  prove  that  the  adoption  liad  taken  place.  In  the  enormous  mass  of  documentary 
and  parol  evidence,  to  be  found  in  this  case,  far  exceeding  anything  which,  in  our 
experience,  has  been  brought  before  this  Committee,  it  may  be  difiScult  to  say, 
whether  it  is  or  not  regularly  proved ;  but  it  seems  to  have  been  produced  in  evidence, 
without  any  objection  being  made  to  its  authenticity. 

The  objection  which  is  made  to  it  by  the  Judge  certainly  is  not  well  founded. 
The  transaction  of  the  adoption  might  not  have  been  completed,  at  the  date  of  the 
letter,  because  the  usual  ceremonies  had  not  been  performed,  which  are  represented 
to  have  taken  place  in  the  following  August ;  but  the  transaction  was  inchoate :  the 
child  had  been  given  in  adoption  and  received  in  adoption,  in  the  preceding  April, 
and  the  terms  of  the  letter  are,  therefore,  perfectly  applicable  to  the  state  of  cir- 
cumstances which  existed  at  the  date. 

Upon  this  state  of  the  evidence,  the  probability  of  the  adoption,  certainly  of  a 
child  being  brought  up  in  the  family,  and  introduced  to  the  European  authorities, 
with  the  same  state  and  pomp  as  if  he  were  an  adopted  [111]  son,  with  documents 
and  witnesses  in  great  numbers,  confirming  the  account,  which  documents  and 
witnesses  are  open  to  no  other  suspicion  than  attaches  to  all  Hindoo  evidence,  we 
should  have  had  no  hesitation  in  affirming  the  fact  of  adoption,  if  the  case  had  come 
before  us  as  an  original  cause. 

We  have  been  pressed,  however,  and  very  properly  pressed,  with  the  argument 
that  this  is  a  mere  question  of  fact,  to  be  proved  by  evidence;  that  all  the  Judges 
before  whom  the  case  has  come,  have  disbelieved  the  evidence;  that  they  had  some 
advantages  in  coming  to  a  conclusion  which  we  have  not,  and  that  their  judgments 
are  to  be  considered,  as  verdicts  of  a  jury,  -which  ought  not  to  be  disturbed,  except 
upon  very  strong  grounds. 

It  is  impossible  not  to  feel  that  there  is  great  weight  in  these  observations,  and 
they  have  occasioned  one  of  the  principal  difficulties  which  we  have  felt,  in  this 
most  difficult  case;  we  have,  however,  the  same  evidence  which  was  in  the  Court 
below.  We  have  had  the  advantage  of  a  most  full  and  able  discussion,  at  the  Bar ; 
and  this  Court  is  more  accustomed  to  the  examination  of  evidence,  than  the  civil 
servants  of  the  East  India  Company,  who  preside  in  the  native  Courts,  can  be  sup- 
posed to  be.  We  have  further  the  great  advantage  of  having  the  grounds  on  which 
these  judgments  proceeded.  We  cannot  say  that  they  are  at  all  satisfactory  to  our 
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minds.  By  far  the  most  important  evidence  in  the  case,  the  evidence  of  Mr.  Roberts, 
is  disposed  of,  hy  assuming  that  this  gentleman,  in  his  deposition,  and  in  a  com- 
munication which  he  made  to  the  Board  of  Revenue,  entirely  in  the  same  sense, 
immediately  on  the  death  of  Jaganadha,  lay  under  a  misconception  of  what  had 
passed  in  a  oonver8a-[112]-tion,  in  a  language  which  was  not  vernacular  to  either 
party. 

This  appears  to  us  a  purely  gratuitous  assumption :  it  would  have  been  a  strong 
assumption  if  Mr.  Roberts's  opinion  had  been  formed  from  a  single  conversation; 
but  he  states,  that  he  had  frequent  communications  with  Jaganadha,  upon  the  sub- 
ject; that  the  boy  was  brought  to  him  by  Jaganadha,  four  or  five  times ;  was  treated 
by  the  Raja,  as  his  son;  and  was  brought,  as  he  considered,  in  order  that  his  title 
as  such  might  be  known  and  recognised.  His  opinion  is  founded,  not  merely  on 
what  he  heard,  but  what  he  saw,  not  on  one,  but  on  several  occasions. 

Supposing  the  fact  of  adoption  to  be  proved,  some  objections  were  made  to  its 
validity,  in  point  of  law ;  but  they  do  not  appear  to  us  to  be  of  any  value. 

Upon  the  whole,  after  a  very  long  and  anxious  consideration  of  the  subject,  we 
feel  ourselves  called  upon  to  difier  upon  this  point  also,  with  respect  to  the  adoption, 
from  the  judgment  of  the  Court  below,  and  to  hold  that  Lutchmeputty  was  well 
adopted,  and  is  entitled  to  succeed  to  the  whole  estate  of  Jaganadha,  subject  to  such 
maintenance,  as  his  widows  may  by  law  be  entitled  to. 

Our  report  to  Her  Majesty  will  be,  that  as  to  Puttoory  Caly  Doss  (who  seems  to 
have  been  very  improperly  made  a  party  to  the  proceedings),  the  Appeal  ought  to 
be  dismissed,  with  costs.  That  the  decree  of  the  Court  below  ought,  in  other  respects, 
to  be  reversed.  That  it  should  be  declared,  that  the  adoption  of  Ramanadha  was 
invalid,  and  that  he  was  not  entitled  to  be  considered  as  a  co-heir  with  Jaganadha, 
to  Vencatadry;  but  that,  under  the  circum-[113]-8tauce8  appearing  in  evidence,  he 
was  entitled  to  such  property  included  in  the  gift  made  by  Vencatadry,  after  Jaga- 
nadha came  of  age,  as  Vencatadry  had  the  power  to  dispose  of.  That  Ramanadha 
was  entitled  to  retain  those  portions  of  such  property  which  came  into  his  possession, 
and  to  have  restored  to  him  such  portions  thereof  as  came  into  the  possession  of 
Jaganadha,  or  to  have  compensation  made  for  them,  out  of  the  estate  of  Jaganadha. 
That  the  adoption  of  Lutchmeputty  by  Jaganadha  was  well  proved,  and  that  Lutch- 
meputty was  entitled  to  succeed  to  the  whole  estate  of  Jaganadha.  That  with  these 
declarations,  the  cause  should  be  remitted  to  the  Court  below,  with  directions  to 
do  what  may  be  necessary  for  giving  them  effect.  That  no  costs  ought  to  be  given  in 
these  Appeals,  or  in  the  suits  below,  except  to  Puttoory  Caly  Doss. 

[Approved  Gopee  Loll  v.  Musswmat  Sree  Ghundraolee  Buhoojee,  1872,  L.K.  Ind.  App. 
Sup.  Vol.  131 ;  followed  Mohesh  Narain  Moonehi  v.  Taruck  Nath  Moitra,  1892, 
L.R.  20  Ind.  App.  30.  As  to  disturbing  judgment  of  Court  below  on  question  of 
fact,  see  Tayamma-itl  v.  SasfiachaUa-  Nmker,  1865,  10  Moo.  Ind.  App.  436.  As 
to  value  of  authorities  (4  Moo.  Ind.  App.  97),  see  Bhaywan  Singh  v.  Bliagwan 
Singh,  1899,  L.R.  26  Ind.  App.  161.  For  subsequent  proceedings,  see  In  re 
Rajah  Va-isareddy  Lutchmeputty  Naidoo,  1852,  5  Moo.  Ind.  App.  300.] 
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[114]  MUNNI  RAM  AW ASTY,— Appellant;  SHEO  CHURN  AWASTY  and 
MUSSAMAT  XEEUT  KOOEB.,— Respondents  *  [Dec.  2,  3,  4,  1846]. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  at  Bengal. 

By  deeds  of  farigh-kutti  (release)  and  ikrar-uama  (acknowledgment),  entered 
into  by  parties  to  a  suit  then  pending,  a  compromise  was  agreed  upon,  in 
consideration  of  Rs.  2000,  to  be  paid  by  the  Defendants  to  the  Plaintiff,  the 
Plaintiff  undertaking  to  execute  and  deliver  in  to  the  Court,  a  deed  of  razi- 
nama ;  which  the  Plaintiff  afterwards  refused  to  execute.  Held  by  the  Judi- 
cial Committee  of  the  Privy  Council,  affirming  the  Sudder  Court's  decree, 
that  the  deeds  of  farigh-kutti  and  ikrar-nama  constituted  a  binding  obliga- 
tion on  the  Plaintiff,  and  that  he  could  not  avoid  the  compromise,  by  refusing 
to  execute  and  enter  up  the  razi-nama  [4  Moo.  Ind.  App.  134]. 

The  Plaintiff  instituted  the  suit,  in  forma  pauperis,  and  by  the  terms  of  the 
deed  of  compromise,  the  Defendants  undertook  to  pay  the  costs,  upon  his 
entering  up  the  razi-nama.  The  Courts  in  India  sustained  the  compromise, 
and  decreed  the  Plaintiff  to  pay,  out  of  the  consideration-money  to  be  re- 
ceived by  him,  the  costs  incurred  subsequent  to  the  deeds  of  compromise. 
Such  decree  affirmed  on  Appeal. 

Semble.  Although  the  Courts  in  India  admit  a  party  to  appeal  to  England, 
in  forma  pauperis,  yet  the  Appellant  ought  to  make  a  special  application  to 
the  Queen  in  Council,  for  leave  to  prosecute  such  Appeal,  in  forma  pauperis 
[4  Moo.  Ind.  App.  136.] 

This  Appeal  arose  out  of  a  suit,  originally  instituted  in  the  Provincial  Court  of 
Patna,  by  the  Appellant,  suing,  in  forma  pauperis,  against  Muddun  Mohun  Awasty 
(the  husband  of  the  Respondent,  Mussamat  Neeut  Rooer)  and  Sheo  Chum  Awasty,  for 
the  pay-[115]-ment  of  S.  Rs.  86,135.  12.,  being  the  amount  of  a  fourth  part  or  share 
of  certain  effects,  estates,  in  villages,  houses,  orchards,  immoveable  and  moveable  pro- 
perty, together  with  the  produce  of  the  khiraj  and  la-khiraj  villages,  situate  in  the 
pergunnas  Nurhut  Roh  and  Pilluh,  in  the  presidency  of  Bengal,  the  entire  amount 
of  which  was  estimated  at  the  sum  of  S.  Rs.  340,543,  then  in  the  posseeaion  of  the 
Defendants,  who  were  carrying  on  in  partnership  together  the  business  of  mahajuns, 
or  bankers,  in  the  town  of  Shahabad. 

The  Plaintiff  claimed  as  the  son  of  Sheo  Lai  Awasty,  one  of  the  five  sons  of  Pyne 
Sookh  Awasty,  the  eldest  son  of  Bholanath  Awasty,  the  common  ancestor  and  founder 
of  the  family,  against  the  Defendants,  the  sons  of  Deokishen  Awasty,  the  son  of 
Sookhnundun  Awasty,  the  second  son  of  Bholanath  Awasty,  insisting  that  the  de- 
scendants of  the  common  ancestor  were  an  undivided  family,  and  that  the  capital, 
etc.,  was  the  joint  property  of  the  Defendants  and  himself. 

On  the  26th  of  January  1815,  the  Plaintiff  filed  his  plaint,  in  forma  pauperis, 
in  the  Provincial  Court  of  Patna,  against  Muddun  Mohun  Awasty  and  Sheo  Churn 
Awasty,  in  which  he  traced  his  descent  with  the  Defendants,  from  their  common 
ancestor,  Bholanath  Awasty,  and  alleged  that  a  partnership  subsisted  from  his  time 
down  to  the  present,  and  claimed  to  be  put  in  possession  of  a  fourth  part  or  share  of 
the  real  and  personal  est-ate  then  belonging  to  the  Defendant«,  to  the  amount  before 
stated. 

The  Defendants,  by  their  answer,  denied  that  the  Plaintiff,  or  Nyne  Sookh 
Awasty,  through  whom  he  claimed,  had  any  interest  in  the  house  at  Shahabad,  or 
any  other  estates  belonging  to  them,  and  then  [116]  in  their  possession,  insisting 
that  the  whole  of  their  property  was  created  and  acquired  by  their  own  exertions, 
or  those  of  their  immediate  ancestor,  and  was  unparticipated  in  by  the  Plaintiff's 
ancestor,  and  could  not,  therefore,  be  claimed  by  the  Plaintiff;  they  insisted  also 
that  the  suit  was  barred  bv  the  Bengal  Regulations  of  Limitation,  III.  of  1793,  and 
XL  of  1805. 


« 


Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  liushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillors, — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 

643 


Digitized  by 


Google 


Vr  MOOSE  IHD.  APP..  UT  MUNNI  RAM  AWASTY  V.  8HE0  CHURN  AWA8TY  [1846] 

The  Plaintiff,  by  his  reply,  contended  that  the  suit  was  taken  out  of  the  operation 
of  the  Regulations  of  Limitation,  the  claim  being  for  hereditary  property  of  a 
partnership,  still  subsisting. 

At  this  stage  of  the  cause,  the  Defendant,  Muddun  Mohun  Awasty,  died,  leaving 
the  present  Respondent,  Mussamat  Neeut  Kooer,  his  widow,  and  Chintamun  and 
Balgovind,  his  sons,  who  were  minors,  co-heirs,  surviving. 

In  support  of  the  alleged  partnership,  the  Plaintiff  filed  a  sharakat-nama,  or 
deed  of  partnership,  dated  Ilth  Katik,  Sumvut  1858  (1801-2  A.D.),  and  produced 
some  accounts  and  letters,  but  no  proof  was  given  of  their  authenticity,  or  of  any- 
thing to  connect  them  with  the  Defendants. 

An  order  was  issued  by  the  Provincial  Court,  directing  that  the  Defendants 
should  be  called  on  for  the  books  of  their  house  from  the  year  1787  to  1807-8  a.d. 
It  appeared  however  that  these  books  had  been  accidentally  destroyed  by  a  fire  in 
the  year  1810-11. 

The  Plaintiff  presented  a  durkhast  tendering  a  list  of  sixteen  witnesses,  to  prove 
the  above  deed  of  partnership,  and  also  that  his  grandfather's  (Nyue  Sopkh 
Awasty's)  property  was  partnership  property,  and  undivided.  Of  the  whole  of 
these  witnesses,  the  Plaintiff  [117]  eventually  produced  only  three,  who  were 
examined  by  the  Court 

On  the  26th  of  April  1819,  and  subsequently  to  the  examination  of  these  wit- 
nesses, the  Plaintiff  executed  a  farigh-kutti,  or  deed  of  release,  and  discharge  of  the 
suit,  to  the  Defendants,  in  the  following  form: — 

"  Whereas,  I  entered  an  action,  as  a  pauper,  in  the  Patna  Provincial  Court,  for 
one-fourth  share  in  the  cash,  property,  etc.,  belonging  to  the  house  at  Shahabad 
alias  Saheb-gunge,  zilla  Babar,  on  an  affirmation  of  my  grandfather's  and  father's 
partnership  therein,  and  demanding  that  they  be  divided,  and  that  I  be  put  in 
possession  thereof,  rated  at  Rs.  85,135.  12.,  including  the  three-fold  and  eighteen- 
fold  malguzary  and  (yearly)  produce  of  the  khiraj  and  la-khiraj  villages,  against 
Muddun  Mohun  Awasty  and  Sheo  Churn  Awasty,  sons  of  Deokishen  Awasty,  son  of 
Sookhnundun  Awasty ;  and  after  Muddun  Mohun  Awasty's  death,  conformably  to 
the  revised  petition,  against  Mussamat  Neeut  Kooer,  widow  of  the  said  deceased, 
the  guardian  of  Chintamun  Awasty  and  Balgovind  Awasty,  minor  sons  of  the  above, 
deceased,  which  suit  is  pending  in  tiie  Court  aforesaid.  Whereas  Deokishen  Awa«ty, 
the  father  of  the  Defendants  aforesaid,  in  Sumvut  1845,  during  the  lifetime 
of  his  father,  Sookhnundun  Awasty,  was,  together  with  his  dependants, 
separated,  and  had  his  victuals  distinct  from  his  own  father  and  brothers, 
and  without  receiving  any  share  in  his  grandfather's  and  father's  pro- 
perty, came  from  Futtoohabad  to  Saheb-gunge,  where  he  established  his 
residence;  and,  by  his  own  exertions,  having  carried  on  trade,  and  the 
business  of  a  shroff,  at  the  said  town,  and  conducted  by  himself  the  concerns  of 
the  house,  unparticipated  by  any  individual,  till  1847  Sumvut,  from  the  profits 
[118]  thereof  created  and  acquired  the  cash,  property,  dwelling-houses,  orchards 
and  villages,  which  he  possessed,  unparticipated  and  unoccupied  by  any  other 
person,  and  which,  after  his  decease,  descended  by  inheritance  to  his  sons,  that  is, 
to  the  Defendants,  and  are  in  their  possession  and  occupancy.  In  these,  neither 
I  nor  my  brothers  have  any  claim  or  right;  but  whatever  outstanding  demands  and 
price  for  goods  sold,  were  (due)  at  the  time  the  business  was  carried  on  by  Sookh- 
nundun Awasty  and  Sunguni  Lai  aforesaid,  first  at  Boniad-gunge,  and  Afterwards 
at  Saheb-gunge,  till  Aghun,  1847  Sumvut,  and  which  the  said  Deokishen  Awasty 
collected,  conformably  to  a  mokhtar-nama  and  ikrar-nama  of  Sungum  Lai  Awasty, 
out  of  these  one-eighth  share  belongs  to  me.  I  have,  therefore,  with  my  own  free 
will  and  consent  settled  this  action  among  ourselves.  By  the  terms  of  this  settle- 
ment, the  sum  of  Rs.  2000  account,  mine  and  my  brother  Doorga  Awasty's  eighth 
share  (after  deducting  Sungum  Lai's  debts  to  the  Mahajuns,  and  the  quarter  share 
for  the  said  Deokishen's  right  account,  his  trouble,  and  the  shares  of  his  other 
brothers  and  partners),  is  due  to  me  and  to  my  brother  by  the  Defendants  aforesaid, 
which,  that  is,  the  sum  of  S.  Rs.  2000  in  question,  I  have  taken  from  the  Defendant 
aforesaid,  and  have  received,  and  have  appropriated  and  applied  it  to  mine  and 
my  brother's  uses,  and  have  relinquished  and  withdrawn  the  residue  of  my  claim 
in  the  above-mentioned  case,  property,  articles,  cash,  dwelling-houses,  orchards, 
estates,  or  villages  aforesaid,  the  possessions  and  occupancies  of  the  father  of  the 
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Defendants,  and  their  own.  And  neither  the  Defendants  aforesaid,  nor  their 
successors,  have  or  shall  have  any  right,  title,  claim  in,  or  litigation  for,  the 
[119]  property,  articles,  dwelling-houses,  dues  or  orchards,  etc.,  appertaining  t» 
the  town  of  Futtoohabad,  etc.,  zilla  Cawnpore,  the  possessions  and  occupancies  of 
myself,  of  my  brother,  and  of  my  uncles.  The  costs  of  the  Court  are  agreed  to  be 
at  the  responsibility  of  the  Defendants."  This  instrument  was  signed  by  the  Appel- 
lant, and  was  witnessed  by  three  witnesses,  named  Ram  Chund,  otherwise  Ram 
Persad,  Eokil  Chund,  and  Bhoop  Sing. 

On  the  30th  of  the  same  month,  the  Appellant  executed  an  ikrar-nama,  or  deed 
of  acknowledgment,  in  the  Respondents'  favour,  in  the  following  form:  — 

"  Whereas,  I  entered  an  action,  as  a  pauper,  in  the  Patna  Provincial  Court,  for 
the  division  of,  and  entry  into,  the  property  and  estates  belonging  to  the  house  at 
the  town  of  Shahabad,  cdiat  Saheb-gunge,  zilla  Bahar,  against  Muddun  Mohun 
Awasty  and  Sheo  Churn  Awasty,  and,  after  the  death  of  Muddun  Mohun  Awasty, 
against  Mussamat  Neeut  £ooer,  widow  of  the  said  deceased,  the  guardian  of  Chin- 
tamun  Awasty  and  Balgovind  Awasty,  minor  sons  of  the  said  deceased.  Now  I,  by 
my  own  free  will  and  consent,  have  taken  Rs.  2000  as  my  eighth  share  in  the  dues 
and  price  of  goods  sold  at  the  time  the  deceased  Sungum  Lai  Awasty*s  business  was 
carried  on,  which  were  (outstanding)  till  Sumvut  1847,  and  have  executed  and 
delivered  a  deed  of  farigh-kutti  and  la-dava  to  the  said  Defendants,  by  which  a 
razi-nama  in  the  above  suit  was  effected.  And  the  sum  of  Rs.  1000  has  been  fixed  by 
the  Defendants  as  the  share  of  the  widow  of  my  uncle  Sheo  Das  Awasty,  deceased 
(who  lives  with  me,  and  is  without  issue),  out  of  the  amount  collected  account  the 
dues  and  price  of  the  goods  sold  aforesaid ;  I,  therefore,  [120]  engage  and  give  in 
writing  that  I  will  deliver  in  a  razi-nama  in  my  action,  conformably  to  the  above 
conditions,  to  the  Provincial  Court,  and  will  get  a  farigh-kutti  executed  to  the  De- 
fendants by  the'  widow  of  my  uncle  Sheo  Das  Awasfy,  deceased,  within  two  months, 
and  deliver  the  same  to  them,  at  which  time  I  will  receive  the  sum  of  Rs.  1000 
aforesaid,  and  until  I  shall  have  got  the  farigh-kutti  executed  by  the  Mussamat 
above  mentioned,  the  Rs.  1000  in  question  shall  remain  in  deposit  with  Ram  Persad 
Muhessree,  Mahajun,  inhabitant  of  the  town  of  Shahabad.  Further,  I  engage  and 
give  in  writing,  that  should  the  widow  of  the  deceased  Sheo  Das  Awasty  aforesaid 
make  hereafter  any  demand  whatever  on  the  Defendants,  beyond  the  Rs.  1000  in 
question,  the  answer  thereto  shall  rest  with  me,  and  with  this  (responsibility)  the 
Defendants  shall  be  wholly  unconnected  and  unconcerned.  This  writing  has, 
therefore,  been  executed  as  an  ikrar-nama,  that  it  may  be  of  use,  when  required." 

In  pursuance  of  the  conditions  of  the  first-mentioned  instrument,  the  Defendants 
paid  the  sum  of  Rs.  2000,  which  was  deposited  with  Ram  Persad  Muhessree,  and 
an  undertaking  given  by  him  to  hand  the  money  to  the  Appellant,  upon  the  razi- 
nama  being  delivered  in.  The  Appellant,  however,  afterwards  declined  to  deliver 
in  the  razi-nama,  or  to  stay  the  proceedings  in  the  action. 

The  Defendants,  in  consequence,  presented  a  durkhast,  together  with  the  deed 
of  farigh-kutti,  to  the  Provincial  Court,  stating  the  Plaintiff's  refusal  to  perform  his 
part  of  the  agreement. 

On  the  4th  of  August  1819,  the  Plaintiff  and  Defendants  were  summoned  before 
the  Provincial  Court:  the  farigh-kutti  was  shown  to  the  Plaintiff,  and  he  was 
[121]  asked,  "  Did  you,  or  did  you  not,  execute  and  deliver  this  farigh-kutti  to  the 
Defendant?  and  if  you  did  execute  it,  what  is  the  reason  you  do  not  submit  a  razi- 
nama?  "  The  Plaintiff  stated,  "My  Hinduvi  signature,  afiSxed  to  the  farigh-kutti, 
is  authentic  and  genuine,  but  the  Defendant  got  me  to  sign  this  farigh-kutti,  by  a 
deception ;  that  is,  the  Defendants  engaged  that  I  should  inspect,  and  have  explained 
to  me,  the  books  and  accounts  of  Sookhnundun  Awasty's  and  Sungum  Lai  Awasty's 
concerns,  which  Deokishen  Awasty  collected,  receive  therefrom  one-eighth  share, 
which  is  my  right,  and  execute  and  deliver  him  a  farigh-kutti;  and  Sheo  Churn 
Awasty,  one  of  the  Defendants,  said  to  me,  '  Do  you,  in  the  first  place,  execute  a 
paper,  stating  that  an  accommodation  has  been  determined  on;  and,  afterwards, 
do  you  understand,  and  take  whatever  your  eighth  share  may  amount  to  by  the 
accounts.     I  will  pay  it  you  hereafter.'    I  then  signed  this  paper." 

Upon  this  reply,  the  Provincial  Court  were  of  opinion,  "  that  the  Plaintiff  having 
acknowledged  the  farigh-kutti,  delivered  in  by  the  Defendant's  vakeel,  it  is  deemed 
unnecessary  to  call  the  witnesses  to  prove  it " ;  but  the  Plaintiff  having  declared,  that 
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the  farigh-kutti  aforesaid  was  'executed  on  the  condition  that  the  accounts 
should  be  explained  (to  him),  the  Court  ordered  two  of  the  witnesses  to  the 
farigh-kutti,  Ram  Persad  and  Eokil  Chund,  to  be  examined,  who  deposed 
to  the  due  execution,  and  denied  that  anj  stipulation  or  engagement  had  been 
made  by  the  Respondents  to  explain  the  books  to  the  Appellant. 

The  case  came  on  for  hearing,  on  the  6th  of  September  1820,  before  Mr.  William 
Malcolm  Fleming,  who  delivered  the  following  Judgment :  "  As  the  Plaintiff  [122] 
adduces  a  variety  of  objections  to  the  farigh-kutti,  above-mentioned,  which  have 
been  entered  at  length  in  the  proceeding  of  the  4th  of  August  1819,  and  as,  exclusive 
of  that  consideration,  the  Plaintiff  has  not  taken  the  amount  stated  in  the  farigh- 
kutti  aforesaid,  nor  delivered  in  a  razi-nama,  in  the  usual  form,  the  decision  of  this 
suit,  on  a  farigh-kutti  of  that  nature  not  carried  into  execution,  is  deemed  ex- 
ceptionable." 

On  the  26th  of  April  1821,  the  Provincial  Court  of  Patna  (Mr.  John  Sandford, 
Judge,)  pronounced  its  decree,  the  material  portion  of  which  was  in  the  following 
terms: — "It  is  adjudged  that  the  PlaintifiPs  action  is  liable  to  dismissal,  for  two 
reasons;  the  first  is  as  follows: — ^that  the  Plaintiff  aforesaid  made  an  adjustment 
with  the  Defendants^  and  took  the  sum  of  Rs.  2000,  his  own  share,  and  executed 
and  delivered  to  the  Defendants  the  aforesaid  farigh-kutti ;  and  that  he  acknow- 
ledged the  farigh-kutti  in  this  Court.  As  to  his  demur,  that  the  deed  in  question 
was  on  condition  of  the  explanation  (to  him)  of  the  accounts  and  books  of  the  concern 
of  Sookhnundun  Awasty  and  Sungum  Lai  Awasty,  this  point  is  in  no  shape  proved, 
inasmuch  as  there  is  no  condition  whatever  entered  therein.  On  the  contrary,  it  is 
stated  that  they  made  an  adjustment  among  themselves,  regarding  the  luhna  price 
of  property  sold,  and  the  rest  of  Sookhnundun  AwaBt3r'8  and  Sungum  Lai  Awasty's 
concern,  and  that,  by  the  adjustment,  the  sum  of  Rs.  2000  was  found  due,  account 
his  (the  Plaintiff's)  eighth  share,  and  that  he  had  received  it  from  the  Defendants; 
nor,  from  the  depositions  of  the  witnesses,  entered  in  the  margin  (of  the  deed),  does 
it  appear  that  there  was  any  condition  and  verbal  engagement  regarding  an  ex- 
planation of  the  accounts.  Thus,  [123]  such  exceptions,  on  the  part  of  the  Plaintiff, 
are  inadmissible  by  the  Court.  Now,  notwithstanding  all  these  facts,  and  his 
having  received  the  money,  the  Plaintiff's  excepting  against  the  farigh-kutti  on  an 
idle  pretext,  is  manifestly  a  fraud." 

It  was  therefore  ordered, — That  the  Plaintiff's  claim  be  dismissed,  and  that  he 
pay  the  whole  costs  of  suit ;  and,  in  the  event  of  his  property  being  to  be  found,  that 
it  be  liquidated  therefrom. 

The  Appellant  presented  a  petition  of  appeal,  in  forma  pauperis,  to  the  Sudder 
Dewanny  Adawlut  of  Bengal. 

The  Appeal  was  set  down,  in  the  first  instance,  for  hearing  before  Mr.  Courtney 
Smith,  the  Second  Judge,  who  recorded  his  opinion,  that  the  claim  of  the  Appellant 
for  a  fourth  share' was  untenable,  inasmuch  as  if  his  claim  was  just  and  well-founded, 
he  was  only  entitl°d  to  a  sixteenth  share  in  the  partnership  concern,  and  that  the 
decree  of  the  Provincial  Court  ought  to  be  annulled,  and  the  Appellant  declared 
entitled  to  receive  from  the  Respondents,  without  interest  on  the  wasilat,  the  sum  of 
Rs.  19,764.  13.,  as  well  as  entry  into  a  sixteenth  share  of  the  real  estate;  and  then  he 
ordered  that  the  papers  be  laid  before  the  sitting  of  another  Judge. 

The  proceedings  were  then  laid  before  Mr.  John  Herbert  Harring^n,  the  Acting 
Senior  Judge,  by  whom  the  cause  was  heard;  he  recorded  his  opinion  as  follows: — 
"  The  Appellant's  claim  against  the  Respondents,  for  more  than  the  Rs.  2000, 
admitted  by  the  Respondent*,  is  not,  in  my  opinion,  proved  and  established,  for  the 
following  reasons: — 1st.  The  sharakat-nama,  dated  the  11th  Katik,  Sumvut  1858, 
or  Ist  November  1801,  filed  by  the  Appellant,  in  the  Provincial  Court,  is  [124] 
without  signature,  nor  has  it,  in  any  shape,  been  established ;  but  even  had  it  been 
proved,  adverting  to  the  failure  of  the  houses,  as  stated  therein,  in  Sumvut  aforesaid, 
a  paper  of  this  nature  cannot  be  a  substantial  and  valid  plea  in  proof  of  the 
Appellant's  partnership  in  the  house  of  Saheb-gunge,  which  was  open  in  Sumvut 
1859,  in  the  firm  of  Sheo  Churn  and  Muddun  Mohun,  and  is  to  this  day  carried  on 
in  their  names.  Nor  has  the  partnership  of  the  Appellant's  father,  and  of  the 
Appellant  himself,  in  the  said  house,  from  the  time  it  was  opened,  in  1859  Sumvut 
aforesaid,  till  the  institution  of  this  suit,  in  January  1815,  been  satisfactorily  proved 
by  any  other  document  or  depositions  of  witnesses.     2nd.  Adverting  to  the  above 
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statement,  and  to  the  period  of  twelve  years,  which  is  tlie  term  fixed  by  cl.  14, 
Regulation  III.  of  1793,  for  the  hearing  of  suits  of  this  nature,  the  Appellant's  claim, 
from  the  length  of  time  which  had  elapsed,  was  not  eligible  to  hearing;  and  had 
the  Respondents  not  agreed  to  pay  the  sum  of  Rs.  2000  (account  of  the  share  in  the 
luhna,  etc.,  property  belonging  to  the  house  in  partnership  at  Saheb-gunge,  till 
Sumvut  1847,  which  was  carried  on  in  the  firm  of  Sookhnundun  and  Sungum  Lai, 
and  the  luhna  and  property  of  which  was  collected  by  Deokishen,  the  predecessor  of 
the  Respondents,  conformably  to  a  makhtar-nama,  of  Sungum  Lai),  the  Appellant's 
action  was,  pursuant  to  the  Regulation  aforesaid,  subject  to  rejection  in  toto,  and 
would  have  been  dismissed ;  but  as  the  Respondents,  notwithstanding  the  Appel- 
lant receded  from  settling  this  suit,  for  the  sum  of  Rs.  2000,  according  to  the  farigh- 
kutti  and  ikrar-nama,  signed  by  the  Appellant,  dated  tie  26th  and  30th  of  April 
1819,  have  acknowledged  the  said  sum  to  be  justly  due  from  them  to  the  Appellant, 
account  his  share  in  tbe  luhna  [126]  in  partnership  aforesaid, — for  that  reason  the 
causing  the  Respondents  to  pay  that  sum  to  the  Appellant  is,  in  the  decision  of  tiiis 
suit,  just.  From  the  contents  of  the  farigh-kutti  aforesaid,  it  appears  that,  in  case 
this  suit  should  be  settled  by  the  delivering  in  of  a  razi-nama,  on  the  part  of  the 
Appellant,  the  Respondents  consented  to  pay  the  costs  of  suit  independent  of  the 
Rs.  2000  aforesaid.  But  as  the  Appellant  has  not  delivered  in  a  razi-nama,  and 
that  disputes  and  heavy  charges,  account  fees  to  vakeels,  etc.,  in  the  Provincial 
Court,  and  in  this  Adawlut,  have  been  also  thereby  occasioned;  therefore,  the  costs 
of  both  parties  in  this  are  not,  according  to  the  farigh-kutti,  justly  payable  by  the 
Respondent.  Conformably  to  the  Regulations  and  the  usual  forms,  it  becomes 
necessary  that  (with  the  exception  of  the  regular  costs  on  the  Rs.  2000  out  of  the 
Appellant's  claim,  which,  by  the  above  exposition,  is  due  from  the  Respondents) 
the  remaining  costs  of  both  parties,  account  of  the  residue  of  the  Appellant's  claim, 
which  has  not  1>een  established,  be  paid  from  the  Appellant's  property,  provided 
it  can  be  met  with ;  and  until  the  property  of  the  Appellant  shall  be  found  (who  has 
entered  this  prosecution  and  appeal,  in  forma  pauprrit),  the  one  half  of  the  fees  of 
the  Respondents'  vakeels  be  paid  them  by  the  Respondents.  Adverting  to  the 
difference  between  my  opinion  and  that  of  the  Second  Judge  of  this  Court,  the  sitting 
of  another  Judge  of  this  Court  for  a  decision  and  conclusive  order  in  this  case 
is  indispensable.  Ordered,  therefore, — That  the  whole  of  the  papers,  together  with 
the  present  proceeding,  be  brought  forward  at  a  sitting  of  another  Judge  of  this 
Court." 

The  proceedings  were  then  brought  before  Mr.  Cuthbert  Thornhill  Sealy,  who 
directed  a  reference  to  the  [126]  Provincial  Court,  to  take  the  evidence  of  Bhoop 
Sing,  the  third  attesting  witness  to  the  farigh-kutti,  and  who  had  not  been  examined 
as  to  the  due  execution  of  the  instrument,  and  the  statement  at  the  time  of  its 
execution,  of  any  agreement  or  stipulation,  as  alleged  by  the  Appellant. 

This  witness  was  accordingly  examined.  His  evidence  confirmed  the  other 
attesting  witnesses,  before  examined,  and  negatived  any  such  agreement  or  stipu- 
lation having  ever  been  made. 

On  the  30th  of  November  1825,  Mr.  Cuthbert  T.  Sealy  recorded  his  opinion,  and 
made  his  final  decree  in  the  suit,  concurring  with  the  reasons  of  the  Acting  Senior 
Judge,  and  declared  that  it  appeared  to  him,  that  the  fari^-kutti  and  ikrar-nama 
signed  by  the  Appellant,  dated  the  26th  and  30th  of  April  1819,  were  in  every  point 
of  view  conclusively  substantiated,  and  that  the  Appellant's  claim,  beyond  Rs.  2000. 
admitted  by  tlie  Respondents,  was  in  no  shape  proved;  therefore,  as  his  opinion 
corresponded  and  concurred  with  the  opinion  of  the  Acting  Senior  Judge  of  tlie 
Court,  a  conclusive  order  and  decree  was  passed,  and  the  fysala  of  the  Patna  Pro- 
vincial Court,  dated  the  26th  of  April  1821,  directed  to  be  modified,  in  the  following 
manner :  "  That  the  Appellant's  claim  to  the  amount  of  Ks.  2000,  admitted  by  tlie 
Respondents,  be  awarded ;  that  the  residue  of  the  Appellant's  claim,  which  has  not 
been  proved,  be  dismissed  and  rejected;  that  costs  proportionate  to  the  Rs.  2000 
aforesaid  be  payable  by  the  Respondents,  and  the  remaining  costs  of  the  parties, 
account  the  residue  of  the  Appellant's  claim,  be  entered  at  the  Appellant's  responsi- 
bility ;  that  for  the  present,  in  consequence  of  the  Appellant's  pauperism,  out  of  the 
fees  on  the  Respondents'  [127]  part,  which  are  deposited  in  the  treasury  of  this 
Court,  half  be  paid  to  the  vakeels,  and  the  other  half,  on  the  Respondents  furnishing 
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the  receipt,  be  repaid  to  them,  and  that  in  the  event  of  the  Appellant's  properly 
being  found,  the  whole  of  the  coats  be  paid  therefrom." 

The  Appellant  applied  for  leave  to  Appeal  from  the  above  decree,  in  forma 
pauperis,  pursuant  to  cL  6,  Reg.  XXYII.  of  1814,  which  was  allowed.  The  Appeal 
now  came  on  for  hearing. 

Mr.  Buller,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellant. — By  the 
Hindoo  law,  tii& prima  facie  supposition  is,  that  every  Hindoo  family  is  an  undivided 
family,  Strange's  Hindoo  Law,  226  (2nd  edit.),  and  the  oniu  lies  upon  those  who 
claim  a  separate  estate,  to  prove  that  it  was  separately  acquired.  Dhwrm  Dai 
Pandey  v.  Mussumat  Shama  Soondri  Dibeah  (3  Moore's  Ind.  App.  Cases,  229).  In 
this  case,  the  hereditary  partnership  in  the  house  at  Shahabad  is  sufSciently  proved. 
The  Court  below  made  no  decision  on  the  merits,  but  proceeded  entirely  upon  the 
deeds  of  farigh-kutti  and  ikrar-nama.  These  deeds,  not  having  been  followed  up 
by  a  razi-nama,  cannot  be  held  to  be  conclusive  against  the  claim  of  the  Appellant, 
and  80  it  was  held,  in  the  first  instance,  by  Mr.  Fleming,  in  the  Provincial  Court.  The 
farigh-kutti  was  but  an  escrow,  which  was  to  take  effect  upon  a  certain  condition 
to  be  performed,  namely,  the  production  of  the  books  and  accounts  of  Sookhnundun 
and  Sungum  Lai  Awasty.  The  farigh-kutti  was  conditional  and  imperfect,  and 
incapable  of  being  carried  into  execution.  Mehunt  RaTnper-['\SlS\-thavd  v.  Mehunt 
Odaungir  (1  Ben.  Sud.  Dew.  Rep.,  188).  The  Bengal  Regulations  of  Limitation  do 
not  apply  to  this  case,  as  the  cause  of  action  does  not  arise  until  the  property  is 
divided.  Admitting  the  validity  and  conclusiveness  of  the  deed  of  farigh-kutti,  the 
decree  is  erroneous,  inasmuch  as  it  does  not  give  tJie  Appellant  the  costs  of  suit, 
up  to  the  date  of  that  deed,  as  well  as  the  proportion  of  costs  since  that  date,  on  the 
sum  due  to  him  under  the  farigh-kutti. 

Mr.  Wigram,  Q.C.,  Mr.  Fi.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dents.— The  Appellant  is  bound  by  the  farigh-kutti  executed  by  him,  the  same  being 
for  a  valuable  consideration.  There  is  no  ground  for  disputing  the  validity  and 
effect  of  that  instrument.  The  claim  made  by  the  Appellant  was  absolutely  barred 
by  the  Bengal  Regulations  of  Limitations,  III.  of  1793,  and  II.  of  1805.  He  had 
no  right  or  title  either  in  himself,  or  his  ancestors,  to  share  in  the  proceeds  of  the 
banking  business,  carried  on  by  Muddun  Mohun  Awasty  and  Sheo  Churn  Awasty. 

Lord  Langdale. — This  is  an  Appeal  from  the  Sudder  Dewanny  Court,  in  a  suit  in 
which  the  Appellant  was  the  Plaintiff,  in  the  Provincial  Court  of  Patna.  He  alleged 
himself  to  be  one  of  a  numerous  family,  which  had  not  been  divided,  or  in  any  way 
separated.  He  claimed  to  be  entitled  to  a  certain  share,  of  what  he  stated  to  be  the 
common  and  undivided  property  of  the  family.  The  plaint  was  filed  so  long  ago 
as  the  month  of  January  1815.  The  answer  put  in  by  the  Defendants,  (the  now  Re- 
spondents,) to  that  action,  contained  a  denial  [129]  of  the  Plaintiff's  rig^t.  A 
replication  and  rejoinder  was  filed,  the  parties  proceeded  to  the  examination  of 
witnesses,  and  two  were  examined  on  the  part  of  the  Plaintiff,  and  one  on  the  part 
of  the  Defendant.  There  had  been  directions  given  for  the  production  of  some 
documents,  which  however  were  not  produced,  in  consequence  of  their  having  been, 
as  was  alleged,  lost,  or  destroyed  by  fire. 

It  was  in  that  state  of  things,  that  a  proposal  for  a  compromise  seems  to  have  been 
made.  It  does  not  distinctly  appear  from  whom  that  first  proceeded,  nor  is  it  in 
any  degree  material :  it  came  to  a  conclusion  in  the  month  of  April  1819.  It  does 
not  appear  to  have  been  entered  into  with  any  haste  or  precipitation ;  on  the 
contrary,  sufficient  time  was  taken  for  deliberation,  the  time  which  was  asked  for 
by  the  Plaintiff  himself,  in  order  that  he  might  choose  what  he  considered  a 
lucky  day,  for  the  completion  of  this  assignment  to  him ;  but  on  the  26th  and  30th 
of  April,  he  signed  two  documents,  one  of  which  is  called  a  farigh-kutti,  the  other 
an  ikrar-nama.  In  the  farigh-kutti,  after  the  introduction,  which  does  not  appear 
to  be  material  to  be  stated  at  length,  he  says,  "  I  have,  therefore,  with  my  own  free 
will  and  consent,  settled  this  action  among  ourselves :  "  by  the  terms  of  this  settle- 
ment, the  sum  of  Rs.  2000  "  account,  mine  and  my  brother  Doorga  Awasty's  eighth 
share  (after  deducting  Sungum  Lai's  debts,  etc),  is  due  to  me  and  to  my  brother, 
by  the  Defendants  aforesaid,  which  (that  is,  the  sum  of  Rs.  2000,  in  question)  I  have 
taken  from  the  Defendants  aforesaid,  and  have  received,  and  have  appropriated  and 

648 


Digitized  by 


Google 


MUNNl  RAM  AWASTY  V.  SHEO  CHURN  AWASTY  [1846]  IV  MOORE  DID,  APP.,  180 

applied  it  to  luine  and  my  brother's  uses,  and  have  relinquished  and  withdrawn  the 
residue  of  mv  claim  in  the  above-mentioned  case,  &"i. ;  and  neither  the  Defendants 
aforesaid,  nor  their  [130]  succefisors,  have,  or  shall  have,  any  right,  title,  claim 
in,  or  litigation  for,  the  property,  articles,  etc.,  the  posseBsioua  and  occupancies  of 
myself,  of  my  brother,  and  of  my  uncles.  The  costs  of  the  Court  are  agreed  to  be  at 
the  responsibility  of  the  Defendants."  On  the  30th  of  April,  he  executed  the  other 
instrument,  called  an  ikrar-nama ;  and  there  he  stated,  "  Whereas  I  entered  an 
action  as  a  pauper  in  the  Patna  Provincial  Court,  for  the  division  of,  and  entry  into, 
the  property  and  estates  belonging  to  the  house  at  the  town  of  Shahabad,  alias  Saheb 
Gunge,  Zillah  Bahar,  against  Muddun  Mohun  Awasty  and  Sheo  Churn  Awasty,  and 
after  the  death  of  Muddun  Mohun  Awasty  against  Mussumat  Neeut  Eooer,  widow 
of  the  said  deceased,  the  guardian  of  Chintamun  Awasty,  and  Balgovind,  minor  sons 
of  the  said  deceased.  Now  I,  of  my  own  free  will  and  consent,  have  taken  Rs. 
2000,  as  my  eighth  share  in  the  dues  and  price  of  goodssold  at  the  time  the  deceased 
Sungum  Lai  Awasty's  business  was  carried  on,  etc.,  and  the  sum- of  Rs.  1000  has  been 
fixed  by  the  Defendants,  as  the  share  of  the  widow  of  my  brother,  Sheo  Ram  Awasty, 
deceased,  (who  lives  with  me,  and  is  without  issue,)  out  of  the  amount  collected,  the 
account,  the  dues  and  price  of  the  goods  sold  aforesaid ;  I,  therefore,  engage  and  give 
in  writing,  that  I  will  deliver  in  a  razi-nama,  in  my  action,  conformably  to  the 
above  conditions,  to  the  Provincial  Court,  and  will  get  a  farigh-kutti  executed 
to  the  Defendants,  by  the  widow  of  my  uncle  Sheo  Das  Awasty,  deceased,  within  twd 
months,  and  deliver  the  same  to  them,  at  which  time  I  will  receive  the  sum  of 
Rs.  1000,  aforesaid,  and  until  I  shall  have  got  the  farigh-kutti  executed,  by  the 
Mussamat  above  mentioned,  the  Rs.  1000  in  question  shall  remain  in  deposit  with 
Ram  Persad  Muhassere." 

[131]  Now  taking  these  two  instruments  together  (which  were  contemporaneous), 
they  amount  to  a  decided  agreement  for  the  settlement  of  this  action ;  by  that  agree- 
ment, Rs.  2000  were  to  be  paid  to  the  Plaintiff,  and  he  signed  a  receipt  upon  it — 
"  I  have  received  Rs.  2000 ;  "  and  the  same  instrument  says,  "'  I  engage  and  give  in 
writing,  that  I  will  deliver  in  the  razi-nama."  Two  things,  therefore,  seem  to  be 
understood  by  this  instrument :  one  is,  a  relinquishment  of  the  claim  made  in  the 
suit,  and  the  other  an  engagement  to  deliver  in  a  razi-nama;  and  this  was  in  con- 
sideration of  the  Rs.  2000.  The  Rs.  2000  were  forthcoming  from  that  moment ;  but 
at  the  time  that  tliis  farigh-kutti  was  executed,  there  was  something  else  to  be  done, 
for  both  these  instruments  were  executed  out  of  Court,  tliey  were  not  instruments  to 
be  delivered  to  the  kazi,  to  put  an  end  to  the  cause,  and,  therefore,  it  is  stipulated, 
that,  in  addition  to  the  former  instruments,  the  Plaintiff  should  give  in  a  razi- 
nama,  expressing  his  satisfaction  on  record ;  and  while  that  was  pending,  it  would 
not  have  been  prudent  to  give  over  the  Rs.  2000,  or  to  give  security  for  the  payment 
thereof.  What  was  done,  which  was  the  natural  course  of  proceeding,  was  this: 
the  Rs.  2000  were  not  to  be  paid  over,  because  the  razi-nama  had  not  been  delivered 
but  the  Plaintiff  was  not  to  \ie  left  without  some  security,  and,  therefore,  he  had 
delivered  to  him  a  sort  of  note,  or  bond  for  the  execution  of  these  instruments, 
leaving  the  razi-nama  to  be  delivered  on  the  part  of  the  Plaintiff. 

Upon  this,  matters  appear  to  have  ended,  and  thus  remained  down  to  the  time 
when  the  dispute  arose,  no  razi-nama  having  been  delivered  in.  The  Plaintiff  in- 
sisted that  he  was  in  no  respect  bound  by  the  farigh-[132]-kutti,  or  deed  of  release, 
because  it  had  been  obtained  by  fraud,  and  he  alleged  some  circumstances,  by  wliich 
fraud  was  to  be  inferred.  One  of  those  was,  that  it  had  not  been  properly  sealed  by 
the  kasi :  there  were  several  other  things  more  particularly  mentioned  ;  one  of  them, 
to  which  the  .greatest  weight  seems  to  have  been  attached,  is  that,  cotemporarv  with 
these  instruments,  there  had  been  another  agreement  entered  into  between  the 
parties,  that  notwithstanding  the  statement,  of  the  specific  sum  of  Rs.  2000,  men- 
tioned three  times  over  in  the  farigh-kutti,  and  also  in  the  ikrar-nama,  as  given  by 
the  Plaintiff,  it  was  not  intended  that  he  should  be  bound  by  that  sum,  but  that  there 
should  be  an  account  taken  of  what  might  be  due  to  him,  upon  the  footing  of  his 
original  claim  ;  and  this  was  alleged  by  him  in  the  Court  below  as  the  reason  wliy  he 
should  not  be  bound  by  the  ikrar-nama. 

Now  we  have  attended  to  this  matter,  with  all  the  care  we  could,  and  to  what  lias 
been  stated  by  the  learned  Counsel,  and  we  have  looked  through  all  the  papers ;  but 
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■we  cannot  find  the  slightest  evidence,  that  there  ever  was  any  such  agreement.  The 
Plaintiff's  witnesses  were  cross-examined  on  the  subject,  but  they  wholly  denied  the 
existence  of  such  an  agreement,  or  understanding:  so  much  credit  was  however 
obtained  for  the  statement,  that  it  produced  a  great  deal  of  litigation;  and  the 
Plaintiff  even  obtained  a  decision,  that  this  instrument  was  not  to  be  considered 
sufficient  to  stop  the  proceedings.  It  appears  to  their  Lordships  that  that  decision 
is  very  extraordinary.  We  should  not  have  adverted  to  it  at  all,  if  the  Counsel  for 
the  Appellant  had  not  done  so :  and  with  great  reasonableness  on  their  part,  because 
they  wish  to  avail  themselves  of  everything  they  can,  they  say,  here  we  have  the 
Judg-[133]-nient  of  Mr.  Fleming  in  our  favour,  upon  this  point ;  he  did  not  consider 
that  the  farigh-kutti  was  binding. 

Now  what  are  the  reasons  which  he  gives  for  that  opinion!  He  refers  to  the 
former  proceedings,  and  to  tlie  examination  of  the  witnesses,  and  then  he  says,  "  As 
the  Plaintiff  adduces  a  variety  of  objections  to  the  farigh-kutti,  above-n)entioned, 
which  have  been  entered  at  length  in  the  proceedings  of  the  4th  of  August  1819," — 
there  is  not  a  word  about  this  having  been  proved, — "  and  as  exclusive  of  that  con- 
sideration,"— that  is,  the  consideration  of  the  Plaintiff  adducing  them, — "  The 
Plaintiff  has  not  taken  the  amount  stated  in  the  farigh-kutti,  aforesaid," — not  in 
the  least  stating  the  reason  why  he  did  not  take  it,  or  considering  whether  it  might, 
or  might  not,  have  been  his  own  fault  that  he  had  not  got  it, — "  nor  delivered  in  a 
razi-nama  in  the  usual  form," — he  had  not  done  that  which  he  had  covenanted  to 
do, — "  the  decision  of  this  suit  on  a  farigh-kutti  of  that  nature  not  carried  into 
execution  is  deemed  exceptionable."  This  opinion  amounts  to  this,  that  because  the 
Plaintiff  has  entered  into  an  engagement,  which  he  does  not  like  to  perform,  he  is, 
therefore,  not  bound  to  perform  it.  Their  Lordships  cannot  see  that  there  is  any 
weight  to  be  attached  to  a  decision  founded  upon  such  reasons. 

The  matter,  however,  went  forward  in  consequence  of  this  decision,  and  the  pro- 
ceedings were  afterwards  laid  before  Mr.  John  Sandford,  when  the  Plaintiff's  claim 
was  dismissed,  and  he  was  ordered  to  pay  the  whole  costs  of  the  suit. 

There  were  then  other  proceedings  before  Mr.  Courtney  Smith,  who  seemed  to 
have  formed  a  more  favourable  opinion  of  the  validity  of  the  instrument,  and  then 
the  case  went  before  Mr.  Harrington,  and  afterwards  [134]  before  Mr.  Sealy ;  and 
it  strikes  us  as  a  conclusive  fact,  that  Mr.  Harrington,  after  having  examined  all 
the  evidence,  tliought  that  the  Defendants  had  not  made  out  any  case,  independent 
of  the  farigh-kutti.  It  is  not  necessary  for  us  to  consider  that  point,  because  we 
think  tliat  the  case  is  concluded  by  the  farigh-kutti,  and  that  without  reference  to 
the  evidence  of  Bhoop  Sing,  which  with  great  ingenuity  is  shown  to  be  erroneous : 
but  looking  merely  to  the  other  evidence,  with  the  inferences  which  are  necessarily 
to  be  drawn  from  it,  there  is  not  the  slightest  suggestion,  that  the  Plaintiff  might  not 
have  had  his  money  from  the  first  moment  after  the  execution  of  the  farigh-kutti : 
it  was  there  ready  for  him.  There  was  an  act  to  be  done  by  him,  to  entitle  himself 
to  it,  viz.,  by  the  giving  in  the  razi-nama,  and  that  act  he  never  did ;  but  he  cannot 
avail  himself  of  his  own  neglect.  It  appears,  therefore,  to  their  Lordships,  that  so 
far  as  relates  to  the  dismissal  of  this  plaint,  the  decree  was  perfectly  correct. 

There  arises  a  question  as  to  the  costs.  The  farigh-kutti  contains  the  clause, 
which  has  been  so  often  referred  to — "  The  costs  of  the  Court  are  agreed  to  be  at  the 
responsibility  of  the  Defendants ; "  therefore,  if  the  Plaintiff  had  performed  his 
duty  according  to  his  engagement,  in  entering  up  a  razi-nama,  and  had  thea 
received  the  Rs.  2000,  he  would  have  received  those  Rs.  2000,  quite  free  from  any 
charge  of  costs,  and  the  Defendants  would  have  had  to  pay  the  costs  below ;  but  it 
does  not  follow  that  the  Defendants  would  be  responsible  for  all  the  costs,  which  were 
afterwards  incurred,  in  consequence  of  the  unsuccessful  and  apparently  most  unjust 
litigation,  in  reference  to  the  Plaintiff's  claim,  and  which  he  instituted  and  carried 
on,  for  the  purpose  of  freeing  himself  from  the  obligation  [136]  entered  into  by  the 
farigh-kutti.  There  seems  to  be  no  reason  at  all  for  that,  unless  by  his  suing  as  a 
pauper  he  ought  not  to  be  subject  to  any  costs.  But  he  was  not  strictly  suing  as  a 
pauper,  for  it  cannot  fail  to  strike  us,  as  subject  to  some  question,  looking  to  these 
proceedings,  the  propriety  of  his  being  allowed  to  sue,  in-  fortnd  paiiperi*.  It  ap- 
pears, by  this  farigh-kutti,  that  he  had  some  property.  It  appears,  further,  that 
that  property  had  been  made  subject  to  attachment,  and  had  been  actually  attached ; 
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there  was  real  property,  and  there  was  property  in  deposit,  property  which  was 
attached  after  the  decree  was  pronounced. 

Although,  therefore,  the  Appellant  has  declared  himtielf  a  pauper,  he  is,  in  fact, 
not  a  pauper ;  and  notwithstanding  he  possessed  property  in  dwelling-houses,  and 
houses,  and  has  had  in  deposit  Rs.  2000,  with  Tarn  Chund  and  Utna  Ram,  he  has 
sworn  that  he  is  a  pauper.  The  Plaintiff  is  proved  to  have  Rs.  2000,  and  he  is 
shown  to  have  other  property,  because  there  has  been  an  attachment  issued.  The 
order  which  is  made  upon  that,  is  only  material  for  the  purpose  of  showing,  that  iu 
this  case  there  was  no  attempt  to  make  him  personally  liable  to  the  payment  of  the 
costs,  but  only  out  of  this  property.  The  order  is,  "  that  the  Judge  is  to  be  careful  to 
issue  the  decree  of  this  Court,  and  to  obtain  payment  of  the  sum  of  Rs.  2000,  entered 
in  the  Teep,  from  Ram  Persad,  Mahajun.  Moreover  if,  conformably  to  the  Respoik- 
dents'  statement,  any  other  property  belonging  to  the  Appellant,  in  the  town  of 
Futtoobabad,  may  have  been  attached,  or  may  now  be  obtained,  by  the  Respondents 
pointing  it  out,  the  same  be  sold  by  public  sale,  and  therefrom  paying  the  Respon- 
dents the  sum  of  Rs.  394.  1.  18.  3.,  costs  of  this  Court,  and  also  the  costs  of  the  Pro- 
vincial Court." 

Now  that  sum  of  Rs.  394,  the  sum  which  appears  [136]  as  coming  for  costs  after 
the  Defendant's  former  amount,  has  been  paid,  by  the  arrangement  pursuant  to  the 
decree,  which  is  appealed  from.  Whether  it  was  intended  to  include  it  in  the 
Rs.  2000,  the  property  in  question,  amongst  the  property  out  of  which  the  Rs.  394 
were  to  be  paid,  does  not  seem  at  all  to  l)e  material,  for  the  result  at  which  their 
Lordships  think  they  ought  to  arrive,  is,  that  the  costs  which  are  ordered  to  be  paid 
after  this  litigation,  are  costs  to  be  paid  out  of  the  property :  therefore,  we  think 
there  is  no  inconsistency  in  doing  so  in  this  particular  case. 

Their  Lordships,  therefore,  will  report  to  Her  Majesty,  that,  in  their  opinion, 
this  Appeal  must  be  dismissed. 

There  is  one  observation  now  arising,  upon  which  their  Lordships  are  ready  to 
hear  any  information  which  can  be  given  to  them  by  Counsel.  Leave  was  granted  by 
the  Sudder  Court,  to  appeal,  in  formd  pauperi*.  It  does  not  appear  that  there  has 
been  any  order,  in  this  country,  authorising  him  to  sue,  in  formd  pauperis. 

Mr.  Moore. — In  appeals  from  the  colonies,  it  is  the  practice  to  apply  by  Petition 
here,  for  leave  to  prosecute  the  Appeal,  *n  fonnd  pauperis.  Brouard  v.  Duma- 
resque  (3  Moore's  P.C.  Cases,  457).  A  different  practice,  however,  prevails  in  cases 
where  the  Appeal  is  prosecuted  by  the  East  India  Company,  under  an  Order  in 
Council,  made  in  virtue  of  the  Act,  3  and  4  Will.  IV.,  c.  41,  sec.  22.  An  Appeal  being 
allowed  by  the  Sudder  Court,  in  India,  in  formd  pauperis,  pursuant  to  Ben.  Rep. 
XXVIII.  of  1814,  the  Appeal  is  prosecuted  without  any  order  being  made  here.  Rany 
Srimvtty  Dihiah  v.  Rany  Koond  Luta  (2nd  Dec.  1847). 


[137]      REWUN  PERSAD,— .4ppeffa»<;  MUSSUMAT  RADHA  BEEBY.— 
Respondent*  \peK.  3  and  4.  1846]. 

On  Appeal  from  the  Sudder  Dewanny  Court  at  AUahahad,  in  Benf/al. 

Effect  given  to  an  instrument,  in  the  nature  of  a  testamentary  disposition,  made 
by  a  Hindoo,  domiciled  in  the  North-West  Provinces  of  Bengal. 

By  this  instrument,  the  Testator  gave  his  widow  a  life  estate,  in  all  his  property, 
and  after  her  decease  he  gave  a  moiety  thereof  to  his  brother  B.,  and  his  sons, 
C.  and  D.  B.  and  C.  died  in  the  lifetime  of  the  tenant  for  life.  C.  and  D. 
were  divided  brothers.  C.'s  widow  claimed  his  share.  Held  by  the  Judicial 
Committee, — 

I.  That  C.  and  D.  took  vested  interests  in  the  moiety,  as  tenants  in  common, 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Ijord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington.  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillors. — Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Rvan,  Knt. 
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the  actual  enjoyment  of  the  expectaut  interest  being  postponed  till  the  ter- 
mination of  the  life  estate  [4  Moo.  Ind.  App.  173-4]. 

II.  That  in  auch  circumstances,  it  was  not  necessary  that  C.'s  share  should  be 
reduced  into  possession,  during  his  lifetime,  to  enable  his  widow  to  succeed 
to  it. 

Semble. — That  the  instrument  itself  would  have  operated  as  a  division  of  the 
property  given,  so  as  to  prevent  D.,  who  survived,  succeeding  to  his  deceased 
brother's  share,  as  an  undivided  brother. 

This  was  an  Appeal  from  a  decision  of  the  Sudder  Dewanny  Adawlut,  for  the 
North-West  Provinces,  held  at  Allahabad,  dated  the  29th  of  April  1839,  and  pro- 
nounced in  favour  of  the  Respondent,  in  a  suit  instituted  by  her,  against  Dial  Das, 
and  Mussumat  Rookmin,  the  widow  of  one  Goonee  Lai,  and  the  Appellant,  in  the 
Zillah  Court  of  Mirzapoor,  to  recover  the  fourth  [138]  part  of  the  assets,  moveable 
and  immoveable,  of  one  Fakir  Chund,  deceased,  after  deducting  Rs.  25,000  on  ac- 
count of  sadaburt,  and  accounting  for  the  half-share  of  the  aforesaid  Goonee  Lai 
and  Dial  Das,  and  the  fourth  share  of  the  Appellant,  in  the  sum  of  Rs.  669,600,  and 
also  for  recovery  of  a  moiety  of  Rs.  20,000,  belonging  to  the  widow  of  one  Beekhary 
Das,  to  which  claims,  respectively,  the  Respondent  became  entitled  under  a  deed,  in 
the  nature  of  a  testamentary  disposition,  executed  by  Fakir  Chund,  on  the  5tli  of 
March  1814,  A.n.  The  parties  were  of  the  Hindoo  caste  of  Agrawala,  and  their  re- 
spective rights  were  regulated  by  the  Hindoo  law,  prevalent  in  Benares  and  Alla- 
habad. 

The  facts  of  the  case  were  as  follow : — 

Cheyn  Sookh,  the  common  ancestor,  had  three  sous,  viz.,  Bhowany  Persad,  and 
Fakir  Chund,  and  Beekhary  Das.  Of  these,  the  first  son,  Bhowany  Persad,  had  issue 
two  sons,  Goonee  Lai,  who  died  before  the  institution  of  this  suit,  leaving  a  widow, 
named  Mussumat  Rookmin,  and  a  son  named  Dial  Das.  The  second  son.  Fakir 
Chund,  died  without  issue.  The  third  son,  Beekhary  Das,  had  two  sons,  named 
Eoonj  Behary  and  Mudun  Mohun.  The  first,  Koonj  Behary,  died,  leaving  a  widow, 
the  Respondent,  but  no  male  issue.  The  second,  Mudun  Mohun,  died,  leaving  issue, 
one  son,  named  Rewun  Persad,  the  present  Appellant. 

The  three  sons  of  Cheyn  Sookh  separated  during  the  lifetime  of  their  father,  and 
carried  on  mercantile  and  commercial  transactions  separately,  becoming  thereby  a 
divided  Hindoo  family. 

After  the  separation  of  the  family.  Fakir  Chund  and  Beekhary  Das,  with  their 
separate  estates,  entered  into  a  partnership  concern,  managing  banking  and  [139] 
mercantile  affairs  in  coparcenary,  but  at  the  close  of  each  year  accounting  to  each 
other  for  the  profits  and  loss  of  the  partnership,  which  was  debited  and  credited  to 
their  respective  names,  in  the  books. 

On  the  5th  of  March  1814,  Fakir  Clmnd  executed  a  deed,  in  the  nature  of  a 
testamentary  instrument,  in  triplicate,  the  material  part  of  which  was  in  the 
following  terms : — 

"  After  my  decease,  of  the  half-share  of  the  mercantile  establishments,  belonging 
to  me  of  right,  my  widow  (Mussumat  Mehtaboo)  shall  be  the  mistress  and  disposer. 
If,  during  the  lifetime  of  my  widow,  my  brother,  Beekhary  Das  aforesaid,  or  my 
nephews,  to  wit,  Koonj  Behary  Lai,  and  Mudun.  Mohun,  and  Goonee  Lai,  and  Dial 
Das,  shall  lay  any  claim  to  the  half-share  of  the  mercantile  establishments,  mine  by 
right,  it  shall  be  held  false ;  my  widow  is  the  mistress  and  disposer  of  the  half-share 
belonging  to  me,  the  Declarant.  Touching  acts  of  religion,  endowments,  and  alms, 
and  other  acts,  good  and  bad,  and,  moreover,  whatever  she  pleases,  she  is  competent 
to  perform.  Let  no.  one  molest  her.  After  the  decease  of  my  said  widow,  whatso- 
ever may  remain  of  the  property  under  her  control,  let  it  be  disposed  of  as  follows, 
to  wit,  Rs.  20,000,  let  the  wife  of  Beekhary  Das,  my  brother,  take.  In  the  event  of 
her  not  surviving  till  then,  let  the  sons  of  my  said  brother  take  the  same.  Rs.  26,000 
for  the  expenses  of  '  sadaburt,'  shall  be  deposited  in  some  creditable  house  of 
business.  After  the  above-mentioned  two  items,  whatever  of  houses,  orchards,  go- 
downs,  cash,  woollen  and  other  goods,  may  remain  aft«r  the  use  of  my  said  widow, 
let  my  brother,  Beekhary  Das  aforesaid,  and,  after  the  death  of  my  said  brother' 
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his  sons,  take  one  half,  and  let  Goonee  Lai,  [140]  and  Dial  Das,  who  are  the  sons  of 
Bhowany  Persad,  my  deceased  brother,  take  the  remaining  half." 

This  deed  was  also  signed  by  his  brother,  Beekhary  Das,  and  his  nephews.  Dial 
Das,  Goonee  Lai,  Eoonj  Behary,  and  Mudun  Mohun. 

At  the  death  of  Fakir  Chund,  his  widow  succeeded  to,  and  entered  into  possession 
of,  her  deceased  husband's  estate. 

Beekhary  Das  died  in  the  year  1817.  In  the  year  1819,  Eoonj  Behary  and 
Mudun  Mohun,  his  sons,  divided  the  paternal  estate  between  them,  and  afterwards 
lived  separate,  as  divided  brothers.  In  the  year  1825,  Eoonj  Behary  died,  leaving 
the  Respondent,  his  widow,  and  several  daught«r8,  but  no  male  issue,  surviving, 
when  the  Respondent  took  possession  of  the  divided  estate  of  her  husband.  Mudun 
Mohun  died  in  the  year  1829,  leaving  Rewun  Persad,  the  present  Appellant,  sur- 
viving. 

In  the  year  1833,  Mussumat  Mehtaboo,  the  widow  of  Fakir  Chund,  died. 

Upon  her  death.  Dial  Das,  the  brother  of  Goonee  Lai,  the  surviving  son  of 
Bhowany  Persad,  took  possession  of  the  whole  estate,  in.  consequence  whereof  Rewun 
Persad  brought  a  suit  against  him,  for  recovery  of  a  moiety  of  the  share  of  the 
deceased  Beekhary  Das  in  Fakir  Cbund's  estate,  resting  his  claim  under  the  deed 
executed  by  Fakir  Chund.  In  this  suit,  the  Respondent  intervened,  claiming  a 
fourth  share  of  the  entire  estate  of  Fakir  Chund. 

By  the  Judgment  of  the  Zillah  Court,  which  was  afHrmed  on  appeal,  by  the 
Sudder  Dewanny  Adawlut,  Rewun  Persad  was  put  in  possession  of  the  whole  of  the 
property. 

In  consequence  of  this  decree,  she  instituted,  on  the  [141]  1st  of  June,  1835,  a 
suit  in  the  Zillah  Court  of  Mirzapoor,  against  Dial  Das  and  Mussumat  Rookinin,  the 
widow  of  €k>onee  Lai,  to  recover  the  fourth  part  or  share  of  the  assets  of  the  moveable 
and  immoveable  estate  of  the  deceased  Fakir  Chund,  after  deducting  the  sum  of 
Rs.  25,000  on  account  of  sadaburt,  and  deducting  the  half-share  of  Goonee  Lai  and 
Dial  Das,  and  the  fourth  share  of  the  Appellant ;  and  also  to  recover  the  half-share 
of  Rs.  20,000,  the  interest  of  the  widow  of  Beekhary  Das,  deceased,  founding  her 
title  to  such  property  as  the  widow  of  Eoonj  Behary,  by  virtue  of  the  devise  over  to 
the  children  of  Beekhary  Das,  contained  in  the  deed  above-mentioned. 

Rewun  Persad  intervened  in  the  suit  as  Oozadar,  (one  claiming  an  interest  in 
the  subjectrmatter  of  the  suit,)  and  on  the  4th  of  July  1836,  filed  a  petition,  wherein 
he  admitted  that  no  commensality  existed  between  Eoonj  Behary  and  his  father, 
Mudun  Mohun,  and  that  they  lived  and  ate  separately,  but  insisted  that  he  alone 
was  the  heir  of  Eoonj  Behary,  and  that  the  Plaintiff,  as  widow  of  Eoonj  Behary, 
was  only  entitled  by  the  Sastras,  to  what  was  necessary  for  religious  acts,  food  and 
raiment. 

On  the  I7th  of  July,  in  the  same  year,  the  Respondent  put  in  an  answer  to  this 
petition  of  intervention,  denying  that  any  interest  existed  between  her  deceased 
husband,  and  Mudun  Mohun,  insisting  that  they  were  divided  brothers. 

Neither  Dial  Das,  or  Mussumat  Rookmin,  appeared  or  put  in  any  answer  to 
the  plaint. 

In  the  course  of  the  suit,  the  Respondent  filed  a  deed  of  adjustment  between 
herself  and  Dial  Das. 

The  nature  of  the  evidence  produced,  will  be  seen  from  the  judgment. 

[142]  The  cause  came  for  hearing  before  Mr.  Henry  H.  Thomas,  who,  on 
the  11th  of  November  1836,  delivered  his  judgment,  the  material  part  of  which  was 
as  follows: — 

"  As  the  right  of  Rewun  Persad,  and  of  Mundun  Mohun,  his  father,  with  reference 
to  Eoonj  Behary,  the  uncle  of  the  Oozadar,  has  been  established  by  the  records 
in  the  suit  above  mentioned ;  and  as  Rewun  Persad  has,  accordingly,  been  judged 
to  be  entitled  to  the  share  of  his  father  and  uncle,  and  a  decree  for  a  half-share  of 
the  estate  of  Fakir  Chund,  deceased,  having  been  passed  in  favour  of  Rewun  Persad, 
in  accordance  with  the  deed,  executed  by  Fakir  Chund,  (the  Oozadar  of  Plaintiff 
having  been  overruled,)  the  Plaintiff  in  this  suit  is  only  entitled  to  maintenance 
and  expenses,  for  bestowing  alms,  and  for  worship,  from  Rewun  Persad.  On  these 
grounds  the  suit  of  Plaintiff,  for  the  share  of  her  husband,  Eoonj  Behary,  is  bad. 
The  deed  of  adjustment  filed  by  her  cannot  be  admitted,  as  this  deed  of  adjustment 
prejudices  the  claim  of  Rewun  Persad,  and  is  opposed  to  my  decision  passed  in  the 
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suit  above  referred  to.  Plaintiff,  moreover,  ought  to  have  sued  Rewun  Persad." 
On  these  grounds  it  was,  therefore,  ordered,  "  that  the  deed  of  adjustment  be  re- 
jected, the  claim  of  Plaintiff  dismissed,  and  the  objection  of  Rewun  Persad  admitted." 

The  Respondent  appealed  from  this  decision,  to  the  Sudder  Dewannj  Adawlut, 
held  at  Allahabad,  which  Court,  on  the  24th  of  May  1837,  in  remitting  the  cause 
for  the  re-consideration  of  the  Zillah  Court  of  Mirzapoor,  delivered  its  opinion  in 
the  following  terms: — "It  is  very  evident  that  the  real  Defendant  in  this  suit  is 
Rewun  Persad,  the  Oozadar,  notwith-[143]-standing  which,  Plaintiff  has  omitted  to 
make  him  a  Defendant,  in  consequence  of  which  it  is  not  possible  to  try  and  decide 
upon  her  claim.  If  the  Zillah  Judge  thought  that  the  Plaintiff  had  wilfully,  in 
collusion  with,  and  under  the  instigation  of.  Dial  Das,  omitted  to  make  Rewun 
Persad  a  Defendant,  it  behoved  him  to  have  nonsuited  the  claim,  directing  Plain- 
tiff to  bring  a  fresh  suit,  including  the  name  of  Rewun  Persad ;  but  if  he  thought 
that  Plaintiff's  not  making  Rewun  Persad,  aforesaid,  a  Defendant,  was  tin  act  of 
pure  inadvertence,  and  ignorance  of  the  practice  of  Courts,  he  ought  to  have  directed 
Plaintiff  to  put  in  a  supplemental  plaint,  making  Rewun  Persad  a  Defendant,  and 
after  the  supplemental  plaint  had  been  filed,  the  party  summoned,  the  answer  taken, 
the  evidence  to  the  matters  contained  in  the  claim  required  from  Plaintiff,  and 
evidence  in  refutation  from  the  Defendant,  and  after  going  fully  into  the  investiga- 
tion, disposing  of  the  objections  of  both  parties,  and  ascertaining  whether  or  not 
Plaintiff  had  any  title  under  the  Sastras,  to  the  estate  of  Fakir  Chund,  he  ought 
then  to  have  taken  up  and  decided  the  case.  But  this  has  not  been  done;  con- 
sequently the  decision  of  the  Zillah  Judge,  dismissing  the  claim  of  Plaintiff,  Appel- 
lant, passed  without  observance  of  the  above  points,  is  evidently  improper  and  im- 
perfect, and  its  reversal  imperative.  Ordered,  therefore,  that  the  decision  of  the 
Judge  of  Zillah  Mirzapoor,  dated  11th  of  November  1836,  be  reversed;  that  the 
original  papers  received  from  the  Zillah,  together  with  a  copy  of  this  proceeding, 
be  forwarded  to  the  Judge  of  Zillah  Mirzapoor,  directing  him  to  bring  the  suit 
again  on  its  former  number  on  the  file,  and  having  given  consideration  to  the  points 
above  adverted  to,  to  do  what  he  may  consider  proper." 

[144]  In  obedience  to  this  order  the  cause  was  reinstated  on  the  file  of  the  Zillah 
Court,  and  on  the  12th  of  July  1837  the  Respondent  filed  a  supplementary  plaint, 
making  Rewun  Persad  a  party  to  the  suit,  and  claimed  the  same  amount  against 
him  she  sought  to  recover  in  her  original  plaint. 

On  the  I7th  of  August  1837,  Rewun  Persad  put  in  an  answer  to  the  supple- 
mental plaint,  wherein  he  submitted,  that  the  Plaintiff  had  no  title  as  heir,  according 
to  the  Sastras,  current  in  that  part  of  the  country,  to  the  property  in  question  ;  that 
no  division  of  Fakir  Chund's  estate  having  taken  place  in  the  lifetime  of  Beekhary 
Das,  or  his  sons,  Mudun  Mohun,  and  Eoonj  Behary,  he,  Rewun  Persad,  became,  in 
virtue  of  his  title  aforesaid,  the  sole  heir ;  and  he  insisted  first,  that  the  division  of 
the  entire  estate  of  Beekhary  Das,  between  Mudun  Mohun  and  Eoonj  Behary,  was 
not  a  complete  division ;  and,  secondly,  that  even  if  such  division  had  taken  place, 
the  Plaintiff's  claim  was  inadmissible  by  the  Sastras,  by  reason  of  the  estate  remain- 
ing in  joint  partnership  between  Mudun  Mohun  and  Kooiij  Behary,  and  the  division 
thereof  being  contingent  on  the  demise  of  Mussumat  Mehtaboo. 

To  this  the  Respondent  filed  a  replication,  in  which  she  asserted,  that  Eoonj 
Behary  and  Mudun  Mohun  divided  between  them,  whatever  of  the  estate  was 
available  at  the  time  of  the  division,  and  that  as  it  was  not  the  custom  of  the 
family  to  execute  a  deed  of  division,  so  none  was  necessary;  she  stated  also,  that 
high  and  low  of  the  residents  of  the  City  of  Allahabad,  and  Mirzapoor,  could  bear 
testimony  to  the  fact  of  the  division  of  the  estate  of  Beekhary  Das,  between  the  two 
brothers ;  and  with  reference  to  the  objection,  that  [145]  the  estate  of  Fakir  Chund 
had  not  been  divided,  she  said  that  this  event  was  made  contingent  on  the  deatli 
of  Mussumat  Mehtaboo,  and  that  the  estate  could  not  be  divided  before  the  occurrence 
of  that  event. 

The  Appellant  rejoined,  that  proof  of  the  partition  of  the  estate  of  Beekhary 
Das  was  nothing  to  the  purpose,  as  that  was  a  matter  not  in  dispute,  but  that  the 
Respondent  had  wilfully  avoided  saying  aught  touching  the  division  of  the  estate 
of  Fakir  Chund,  deceased,  the  property  disputed  in  this  suit ;  and  that  as  the  husband 
of  the  Respondent  had  died  without  issue,  in  the  sense  of  the  Hindoo  law,  having 

654 


Digitized  by 


Google 


BEWUN  PERSAD  V.  MU8SUMAT  BADHA  BEBBY  [l846j      IV  MOOBE  IMD.  APP.,  14« 

left  no  son,  who  could  inherit  the  undivided  propertj,  the  Appellant,  being  the 
male  issue,  was  entitled,  under  the  Sastras,  to  the  uudivided  shares  of  his  father  and 
uncle,  in  the  estate  of  Fakir  Chund,  deceased.  The  Appellant  also  prajed,  that  a 
bewusta  might  be  called  for  from  the  Pundit  of  the  Court. 

The  cause  again  came  before  Mr.  Henry  H.  Thomas,  and,  on  the  29th  of  November 
1837,  that  Judge  delivered  his  judgment,  the  material  part  of  which  was  as 
follows : — "  In  my  opinion,  the  argument  drawn  by  Plaintiff  from  her  title  to  her 
husband's  estate,  in  order  to  prove  her  right  to  the  undivided  estate  of  Fakir  Chund, 
is  insufScieut.  The  divided  property  is  that  property  which  was  divided  between 
Beekhary  Das  and  Fakir  Chund,  and  on  the  death  of  Beekhary  Das,  Eoonj  Behary 
and  Mudun  Mohun,  tlie  sons  of  the  deceased,  got  possession  of  his  share.  Between 
this  property,  and  the  property  of  Fakir  Chuud,  there  is  no  connection,  for  Fakir 
Chund  was  the  master,  and  in  possession  of  his  half-share,  without  the  coparcenary 
of  any  other  person,  and  had  uncontrolled  power  to  give  away  his  property,  to 
whomsoever  he  pleased;  accord-[146]-ingly,  he  executed  a  Will."  Tlie  Court  then 
read  the  testamentary  instrument  made  by  Fakir  Chund,  and  proceeded  thus:  — 
"  After  the  death  of  Fakir  Chund,  her  husband,  the  said  female  continued  in 
possession,  and  controlled  the  whole  of  her  husband's  estate,  until  her  death,  agree- 
ably to  the  said  Will.  Koonj  Behary,  Plaintiff's  husband,  and  Mudun  Mohun, 
Defendant's  father,  who  were  the  sons  of  Beekhary  Das,  died  before  the  said 
Mehtaboo ;  under  these  circumstances,  agreeably  to  the  Sastras,  I  consider  Rewun 
Persad,  Defendant,  to  be  heir  to  both  these  deceased  persons,  as  regards  the  undivided 
estate  of  Fakir  Chund,  and  that  Plaintiff  has  no  claim  in  that  estate,  except  that 
she  received  food  and  clothing,  and  the  expenses  for  charity  and  worship,  from 
Rewun  Persad.  Under  these  circumstances  the  claim  of  Plaintiff  is  considered 
inadmissable."  It  was,  therefore,  ordered,  that  the  claim  of  Plaintiff  be  dismissed, 
with  costs  of  the  Sudder  and  of  the  Zillah  Court. 

The  Plaintiff  appealed  to  the  Sudder  Dewanny  Adawlut,  of  the  North-West 
Provinces  at  Allahabad :  and  that  Court,  on  tlie  14th  of  March  1838,  delivered  its 
judgment,  declaring  that  the  Court  below  had  miscarried,  in  not  calling  for  a 
bewusta  from  the  Pundit  of  the  Cburt,  or  of  some  other  Zillah,  on  the  question  of 
Hindoo  law ;  and  ordered,  "  that  the  decision  of  the  Judge  of  Zillah  Mirzapoor, 
dated  29th  November  1837,  be  reversed,  and  that  he  again  bring  the  case  on  in  its 
original  number,  retaining  it  in  his  own  Court,  or  making  it  over  to  the  principal 
Sudder  Amin ;  and  that  the  Judge  of  the  Court  by  which  it  might  be  entertained, 
should  call  upon  Defendant  to  state  whether  he  acknowledges  or  denies  the  division 
alleged  by  Plaintiff  to  have  been  made  between  her  husband  and  [147]  Defendant's 
father.  That  after  taking  the  answer  from  Defendant,  a  bewusta  be  called  for  from 
the  Pundit  of  the  Court,  on  the  following  points,  viz.: — Supposing, the  division  of 
the  paternal  estate  alleged  by  Plaintiff  to  have  taken  place  between  the  husband  of 
Plaintiff  and  the  father  of  Defendant,  can  Plaintiff  have  any  claim  to  the  undivided 
estate  of  Fakir  Chund,  as  the  right  and  share  of  her  husband?  and  in  the  event  of 
this  claim  on  the  part  of  Plaintiff  being  admissable,  under  the  bewusta  of  the  Pundit, 
then,  in  the  event  of  the  division  l>eing  proved,  and  Defendant  denying  it,  that 
evidence  be  called  for  from  each  of  the  parties,  and  after  entering  into  the  necessary 
inquiries  with  reference  to  the  division,  before  mentioned,  he  should  try  and  decide 
the  case." 

In  pursuance  of  this  direction,  the  Zillah  Court  ordered  that  the  suit  be  made 
over  to  the  principal  Sudder  Amin  for  trial. 

There  being  no  Pundit  attached  to  the  Zillah  Court  of  Mirzapoor,  the  Sudder 
Amin  submitted  a  case  to  the  Pundit  of  the  Zillah  Court  of  Allahabad,  wherein, 
after  stating  the  circumstances  of  the  case,  he  required  an  answer  to  the  following 
questions: — "  Should  the  widow  of  the  son  of  the  childless  person's  second  brother 
claim  the  share  of  her  husband,  in  the  undivided  estate  of  the  childless  person,  is 
such  claim  admissible  under  the  Sastras,  or  not)  Again,  if  the  share  of  the  Plain- 
tiff's hysband  has  not  been  divided  off,  from  the  share  of  his  full  brother,  or  his 
full  brother's  sons,  and  should  the  Plaintiff's  husband  die,  leaving  the  whole  of  his 
substance  which- was  undivided,  in  the  possession  and  seisin  of  his  brother's  sons,  in 
such  case  is  his  widow  entitled,  under  the  Sastras,  to  cause  [148]  the  brother's  sons  to 
divide  the  property,  and  give  her  her  husband's  share  1 " 
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To  these  questions  the  Pundit  returned  the  following  answers: — 

1.  "  The  law  under  the  Sastras  is  this :  If  any  person,  separating  himself  from 
his  brothers,  die,  and  his  widow  enter  on  his  estate,  she  is  undoubtedly  competent 
to  cause  the  separation  of  any  fraction  thereof  which  may  remain ;  a  widow,  except 
through  the  intervention  of  her  husband  or  her  son,  has  no  title  whatever.  If  a 
widow,  on  the  ground  that  the  estate  of  her  husband's  father  had  been  divided 
between  her  husband  and  his  brother,  claim  the  estate  of  the  childless  uncle  of  her 
husband,  such  estate  having  become  '  guttuns,'  that  is,  not  having  come  into  the 
possession  of  her  husband  before  he  died,  such  claim  is  inadmissable,  according  to 
Yajnyawalcya  Rishi,  contained  in  the  Mitacshara,  in  the  division  named  Yyavahara, 
patra  (leaf)  111,  page  2,  line  7;  also  according  to  the  Yira  Mitrodaya,  patra  196, 
page  2,  line  7,  as  contained  in  the  Vivada  Chintamani  and  Vivada  Chandra." 

2.  "  A  person  dying,  while  united  with  his  brethren,  without  issue,  his  widow  is 
entitled  to  nothing  beyond  food  and  clothing." 

Upon  the  receipt  of  these  answers,  and  on  the  14th  of  September  1838,  the 
principal  Sudder  Amin  passed  his  decree,  which  was  as  follows: — "  The  bewusta  of 
the  Pundit  having  been  received,  in  tenor  as  above,  it  appears,  therefore,  that  the 
suit  of  the  Plaintiff  is  inadmissible ;  and  as,  with  reference  to  the  order  contained  in 
the  proceeding  of  the  Sudder  Dewanny,  no  further  inquiry  into  the  title  of  Plainti£E 
becomes  [149]  necessary," — ^It  was  ordered,  therefore,  that  the  suit  should  be  dis- 
missed, with  costs. 

From  this  decree,  the  present  Respondent  appealed  to  the  Sudder  Dewanny 
Adawlut  at  Allahabad,  and  on  the  10th  of  December  1838  filed  her  reasons  of  appeal, 
controverting  the  correctness  of  the  bewusta  of  the  Pundit;  to  which  the  present 
Appellant  subsequently  put  in  an  answer. 

At  this  stage  of  the  proceedings,  both  parties  agreed  upon  a  statement  of  the 
facts,  and  requested  that  the  opinion  of  the  Pundit  of  the  Sudder  Court  should  be 
obtained  upon  it.  This  statement  set  forth,  that  "  after  the  death  of  Beekhary  Das, 
viz.  in  1819,  Eoonj  Behary  and  Mudun  Mohun  parted  the  paternal  estate  between 
them,"  and  in  other  respects  set  forth  the  facts  as  hereinbefore  stated.  And  the 
Sudder  Court  submitted  this  case  for  the  opinion  of  the  Pundit,  with  the  following 
questions: — First^' — "Is  Mussumat  Radha  Beeby,  the  widow  of  Eoonj  Behary, 
entitled,  under  the  Sastras  current  in  these  parts,  that  is  to  say,  in  Benares  and 
Allahabad,  to  the  interests  of  her  husband  in  the  property  belonging  to  the  estate 
of  Fakir  Chund,  aforesaid,  (which  remained  in  the  seisin  and  possession  of  his 
widow  till  the  year  1833  C.  E.,)  agreeably  to  the  deed  executed  by  the  said  Fakir 
Chund,  in  the  same  manner  that  Rewun  Persad  had  claimed  the  interests  of  his 
father,  Mudun  Mohun,  or  is  she  nott " 

To  this  question,  the  Pundit  returned  answer,  that  "  under  the  deed  executed 
by  Fakir  Chund,  aforesaid,  Mussumat  Radha  Beeby  has  as  good  a  right  to  the  share 
of  Eoonj  Behary,  her  husband,  in  the  estate  of  Fakir  Chund  and  his  wife,  on  the 
ground  of  her  being  his  widow,  as  Rewun  Persad  has  to  the  share  of  Mudun  Mohun, 
his  father,  on  the  ground  of  his  being  his  son.  [150]  Although  a  widow  cannot 
claim  undivided  property,  on  the  ground  of  its  being  her  husband's  share,  yet  as  it 
is  evident  that  the  disputed  property  cannot  be  considered  as  property  held  in 
joint  coparcenary  by  Mudun  Mohun  and  Koonj  Behary ;  because  they  had  separated, 
and  during  their  lifetime  they  had  not  obtained  possession  of  it ;  to  apply  the  word 
'  coparcenary '  to  property  which  has  not  yet  come  into  possession,  simply  on  the 
expectation  of  receiving  it,  is  incorrect.  Undivided  property  is  that  property  which 
is  in  the  possession  and  power  of  two  partners;  but  the  disputed  property  which 
has  descended  through  the  intervention  of  the  names  of  Mudun  Mohun  and  Eoonj 
Behary,  must  be  considered  undivided,  until,  after  possession,  it  is  divided  between 
the  son  of  Mudun  Mohun  and  the  widow  of  Eoonj  Behary.  Now,  there  is  no  doctrine 
which  forbids  the  title  of  the  widow  of  Eoonj  Behary,  who  is  separated,  in  property 
of  this  nature,  which  is  held  jointly.  According  to  the  Sastras  current  in  these 
parts,  and  with  reference  to  the  successive  grades  of  the  right  of  heirs,  neither  the 
son  of  Mudun  Mohun,  nor  the  widow  of  Eoonj  Behary,  has  any  title  to  the  estate  of 
Fakir  Chund,  because  in  such  property,  after  the  brother  and  the  brother's  son, 
the  grandfather  and  others  have  their  title;  consequently,  it  is  apparent  that,  in 
such  property,  the  sou  and  widow  of  the  brother's  son  cannot  have  a  right  of 
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inheritance ;  but  according  to  the  deed  executed  by  Fakir  Chund,  both  are  equally 
entitled,  -while,  without  the  said  document,  neither  has  any  right,  and  in  this  respect 
both  stand  on  an  equality  as  regards  precedence.  Fakir  Chund  having  made  pos- 
session by  the  sharers,  mentioned  in  his  deed,  conditional  on  the  death  of  himself 
and  of  his  widow,  and  not  having  acknowledged  their  [161]  right  so  long  as  his 
widow  should  be  living ;  and  as  Mudun  Mohun  and  Koonj  Behary,  who  divided  the 
paternal  estate  between  them,  were  alive  some  time  after,  and  died  before  the 
widow  of  Fakir  Chund,  and  as  the  widow  of  Fakir  Chund  died  some  years  after 
their  death,  the  sharers  mentioned  in  the  said  deed  are,  therefore,  entitled  to  the 
estate  mentioned  in  the  said  deed,  on  the  death  of  the  widow  of  Fakir  Chund.  But 
Mudun  Mohun  and  Eoonj  Behary  died  before  they  got  possession  of  the  property ; 
consequently,  after  their  death,  their  heirs  derive  their  only  right  to  the  disputed 
property  from  the  said  deed ;  for,  on  the  ground  of  the  right  of  inheriting  fiom  Fakir 
Chund  or  Beekhary  Das,  their  title  is  not  acknowledged  by  the  Sastras,  because  Fakir 
Chund,  in  the  deed  executed  by  him,  has  made  the  right  of  Mudun  Mohun  and  Eoonj 
Behary  to  commence  after  the  death  of  Beekhary  Das.  On  these  considerations, 
therefore,  Rewun-Persad  and  the  widow  of  Koonj  Behary  have  a  right  in  this  pro- 
perty, and  there  is  no  precedence  of  one  before  the  other,  in  this  right ;  seeing  that 
the  said  property  has  accrued  after  division.  This  bewusta  is  in  accordance  with 
the  Mitacshara,  and  other  books  current  in  these  parts.  First  Authority. — '  The 
doctrine  of  Tajnyawalcya  contained  in  the  Mitacshara  and  Vira  Mitrodaya :  First, 
the  widow,  after  that  the  daughter,  after  that  the  daughter's  son,  after  that  the  mother 
and  father,  after  them  the  brother,  after  him  the  brother's  son,  and  after  him  the 
gotraja  and  others,  are  the  heirs  of  a  childless  person.'  Second  Authority. — '  The 
doctrine  Vrihat  Menu,  contained  in  the  before-mentioned  books:  The  widow  of  a 
childless  man,  keeping  unsullied  her  husband's  bed,  and  offering  the  ]>ind,  shall 
receive  his  property.' " 

Second  Question. — "  Of  the  two  persons,  viz.  Rewun  [152]  Persad  and  Radha 
Beeby,  the  widow  of  Koonj  Behary,  who  becomes  the  heir  of  Koonj  Behary,  agree- 
ably to  the  Sastras,  in  respect  to  the  estate  mentioned  in  the  deed  of  the  said  Fakir 
Chund?" 

To  this  question,  the  Pundit  returned  the  following  answer : — "  While  the  widow 
is  living,  the  brother's  son  cannot  become  the  heir.  The  other  points  will  be  apparent 
from  the  answer  to  the  first  question." 

Third  Question. — "  Assuming,  agreeably  to  the  denial  of  Rewun  Persad,  that  the 
division,  etc.,  allied  by  Plaintiff  to  have  been  made  of  the  paternal  estate,  between 
Koonj  Behary,  Plaintiff's  husband,  and  Mudun  Mohun,  the  father  of  Rewun  Persad, 
did  not  take  place ;  in  such  case,  who  is  the  lawful  claimant  and  heir,  and  entitled 
to  the  interest  of  Koonj  Behary,  as  regards  the  disputed  property? " 

The  answer  to  this  question  was,  "  If  Koonj  Behary  and  Mudun  Mohun  died 
before  a  division  of  the  paternal  property,  the  right  of  Koonj  Behary  was  annihil- 
ated, in  consequence  of  the  partnership,  and  whoever  was  his  partner  is  alone 
entitled  to  the  joint  property,  and  the  disputed  property  was  obtained  during 
partnership.  Whatever  property  is  acquired  during  partnership,  becomes  joint 
property;  the  widow  of  Koonj  Behary  can  have  no  claim  to  the  rights  of  her 
husband  in  such  property.  Widows  are  only  entitled  to  maintenance,  and  an  allow- 
ance for  charity,  and  other  necessary  wants."  "  Rewun  Persad,  who  is  the  partner, 
is  the  lawful  claimant.  This  bewusta  is  given  agreeably  to  the  Mitacshara,  Vira 
Mitrodaya,  Smriti  Chandrica,  and  Vivada  Chintamani,  current  in  these  parts." 

"  First  Authority. — '  Doctrine  of  Katyayana,  contained  in  the  Smriti  Chandrica : 
The  widow,  on  the  [163]  death  of  her  husband,  is  entitled  to  maintenance,  and  some- 
thing for  charity,  and  the  supply  of  other  wants  necessary  to  widows.'  Second 
authorily. — '  Doctrine  of  the  Rikh,  contained  in  the  Vivada  Chintamani :  To  a 
brother's  and  son's  widow,  who  keeps  undefiled  her  husband's  bed,  and  is  childless, 
give  food  and  clothing.'  " 

On  receipt,  by  the  Sudder  Court,  of  this  bewusta,  that  Court  deemed  it  expedient 
to  issue  an  order  to  the  Sudder  Dewanny  Court  of  Calcutta,  for  the  Pundit  of  that 
Court  to  give  a  bewusta,  agreeably  to  the  questions,  as  above-mentioned,  and  in 
conformity  with  the  Sastras  current  in  Benares  and  Allahabad. 

In  pursuance  with  this  order,  the  law-officer  at  the  Sudder  Dewanny  Court  at 
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Calcutta,  on  the  6th  of  March  1839,  gave  a  Iiewusta,  in  the  terms  following:  — 
"  Under  the  circumstances  stated  in  the  question,  Mussumat  Radha  Beebj,  the  widow, 
has  a  right  to  the  share  of  Eoonj  Behary,  in  the  estate  of  Fakir  Chund,  which  con- 
tinued in  the  possession  of  Fakir  Chund's  widow  till  1833  C.E.,  under  the  deed 
executed  by  Fakir  Chund,  in  the  same  manner  that  Rewun  Persad  claimed  the  share 
of  Mudun  Mohun,  his  father ;  and  she  will  be  entitled  to  the  share  of  Eoonj  Behary, 
in  the  estate  of  Fakir  Chund,  which,  during  the  lifetime  of  his  widow,  remained  in 
her  possession.     The  right  of  both  the  parties,  that  is  to  say,  of  Rewun  Persad  and 
Radha  Beeby,  the  widow  of  Eoonj  Behary,  in  the  estate  mentioned  in  the  deed  of 
Fakir  Chund  aforesaid,  is  equal,  agreeably  to  the  Sastras.     If  the  Division  of  the 
paternal  estate  had  not  taken  place  between  Eoonj   Behary,  Plaintiff's  husband, 
and  Mudun  Mohun,  father  of  Rewun  Persad,  as  alleged  by  Rewun  Persad,  even  in 
such  case,  agreeably  to  the  Sastras,  Radha  Beeby,  the  widow  of  Eoonj  Behary,  would 
be  the  proprietor  [164]  and  heir,  and  entitled  to  the  share  of  Eoonj  Behary,  in  the 
disputed  property,  in  consequence  of  there  being  no  son,  son's  son,  nor  son's  son's  son, 
of  Eoonj   Behary,  deceased ;  because  the  shares  are  mentioned  in  the  deed,  viz., 
'  After  the  death  of  my  widow,  whatsoever  may  remain,  one-half  shall  go  to  my 
brother,  Beekhary  Das,  and  after  the  death  of  my  said  brother,  to  his  sons.'     From 
this  language,  after  the  death  of  Beekhary  Das,  the  sons  of  Beekhary  Das  are  under- 
stood to  be  the  receivers  of  a  half-sliare  of  the  property  mentioned  in  the  deed  of 
shares.     The  sons  of  Beekhary  Das  were  only  two  persons,  and  there  is  no  word 
contained  in  the  deed  of  shares  from-  which  it  may  be  understood  that  the  two  sons 
of  Beekhary  Das  were  to  receive  unequal  shares;  consequently,  their  prospective 
right  was  distinct  and  equal ;  and  after  the  death  of  the  widow  of  Fakir  Chund,  the 
two  sons  of  Beekhary  Das  were  clearly  pointed  out  by  the  Sastras.     Under  these 
circumstances,  notwithstanding  the  widow  of  Fakir  Chund  being  still  living,  by  rea.son 
of  the  death  of  Beekhary  Das,  the  two  sons  of  Beekhary  Das,  that  is  to  say,  Eoonj 
Behary  and  Mudun  Mohun,  became  the  representatives  of  their  father,  and  the 
widow  of  Fakir  Chund,  being  living,  on  the  death  of  Eoonj  Behary  and  Mudun 
Mohun  also,  the  heirs  of  Eoonj  Behary  and  Mudun.  Mohun,  who  were  living  after 
the  death  of  the  widow  of  Fakir  Chund,  are  in  like  manner  entitled,  under  the 
Sastras,  to  a  half-share  of  the  property  mentioned  in  the  deed  of  shares,  that  is  to 
say,  the  heirs  of  Eoonj  Behary  to  the  proportional  share  of  Eoonj  Behary,  and  the 
heirs  of  Mudun  Mohun  to  the  proportional  share  of  Mudun  Mohun.       Thus  it  is 
evident  that  Mussumat  Radha  Beeby,  the  widow  of  Eoonj  Behary,  is  entitled  under 
the  deed,  executed  by  Fakir  Chund,  [166]  which  was  executed  with  the  consent  of  the 
'  sapindas,'  that  is  to  say,  of  the  brothers  and  the  sons  of  the  brothers  of  Fakir  Chund, 
to  the  proportional  share  of  Eoonj  Behary,  in  the  disputed  property,  there  being 
no  son,  son's  son,  or  son's  son's  son  ;  and  the  division  of  the  property  mentioned 
in  the  deed  executed  by  Fakir  Chund,  and  the  division  of  the  paternal  estate  between 
Eoonj  Behary  and  Mudun  Mohun,  was  not  essential :  but  that  the  paternal  estate 
had  been  divided  between  Eoonj' Behary  and  Mudun  Mohun  iu  1819  C.E.,  is  obvious 
from  the  question.     This  bewusta  is  according  to  the  Ixtoks  of  Menu,  Mitacshara, 
Vira  Mitrodaya,  and  other  books  current  in  Benares  and  Allahabad.    First  Authority. 
— '  Doctrine  of  Menu,  viz.,  gift,  or  the  cause  of  proprietary  right  to  the  donee.'  Second 
Authority. — '  Doctrine  of  Nareda  Muni,  contained  in  the  Mitacshara  and  other  books, 
viz.,  gifts  are  of  seven  kinds,  called  "  muneean.dutt,"  that  is  to  say,  incapable  of  being 
set  aside.'     [The  Pundit  here  set  forth  the  names  and  descriptions  of  the  seven  gifts.] 
Third  Authority. — '  Contained  in  the  Vira  Mitrodaya  and  other  books,  viz.,  on  the 
occasion  of  a  sale,  or  gift,  or  other  transaction  where  there  is  no  specification  of  the 
shares  of  the  purchasers  or  donees,  each  person  among  the  recipients,  purchasers, 
etc.,  is  presumed  to  have  an  equal  share.'     Fourth  Authority. — '  Doctrine  of  Yajnya- 
walcya  Muni,  contained  in  tiie  Mitacshara,  Vira  Mitrodaya,  and  other  books,  viz., 
if  a  person  die  without  leaving  a  son,  or  a  son's  son,  or  a  son's  son's  son,  his  widow 
will  have  the  first  claim  to  his  estate ;  after  her,  the  daughter ;  after  her,  the 
daughter's  son  ;  after  him,  the  mother ;  after  her,  the  father ;  after  him,  the  brothers ; 
after  them,  the  brother's  son,  and  so  forth,  one  after  the  other,  in  order  of  succes- 
sion.'    [166]  Fifth  Authority. — '  Contained  in  the  Mitacshara,  viz.,  if  a  person 
leaving  no  son,  son's  son,  son's  son's  son,  having  messed  separate  from  his  brethren, 
and  after  division,  not  having  re-united  with  them,  shall  die,  his  widow  will  be 
entitled  to  the  whole  of  his  estate.' " 
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The  Appeal  was  heard  by  Mr.  William  Monckton,  one  of  the  Judges  of  the  Sudder 
Dewanny  Adawlut,  of  the  North-Western  Provinces,  held  at  Allahabad,  who,  on  the 
8th  of  April  1839,  delivered  his  Judgment,  and  after  stating  the  circumstances  and 
pleadings  in  the  suit,  proceeded  in  the  following  terms: — "With  reference  to  the 
laws  of  the  Sastras  current  in  these  provinces,  it  is  very  clear,  that  a  right  in  the 
estate  of  Fakir  Chund,  deceased,  which  after  his  death  became  the  property  of 
Mussumat  Mehtaboo,  his  widow,  would  in  no  wise  have  descended,  under  the  Sastras, 
to  Appellant,  and  Rewun  Persad,  after  her  death,  had  there  been  no  deed  creating 
the  right  of  the  heirs  of  Beekhary  Das ;  but  a  right  of  property  in  the  entire  estate 
would,  by  inheritance,  have  passed  to  Dial  Das:  in  the  suit,  however,  of  Rewun 
Persad,  Plaintiff,  against  Dial  Das,  Defendant,  the  Plaintiff  rested  the  claim  of  the 
heirs  of  Beekhary  Das  on  this  very  deeA,  executed  by  Fakir  Chund.  The  Defendant 
in  that  suit,  moreover,  made  no  objections  to  the  said  deed,  nor  to  its  being  put  in 
force,  agreeably  to  its  provisions.  The  point  in  dispute  simply  referred  to  the  intent 
of  the  deed.  When  the  case  came  in  appeal  before  this  Court,  it  was  adjudged  just 
and  equitable  to  cause  a  division  of  the  estate  of  Fakir  Chund,  so  much  of  it  as  re- 
mained on  the  death  of  Mussumat  Mehtaboo,  between  the  children  of  Beekhary  Das, 
and  Bhowany  Persad,  on  the  strength  of  the  aforesaid  deed  of  division,  executed 
by  Fakir  Chund ;  [157]  and  it  was  on  this  view  that  the  Zillah  decree,  as  regarded 
the  rejection  of  the  objections  of  the  party,  who  is  Appellant  in  this  case,  was 
modified,  and  the  claim  of  Rewun  Persad  decreed,  for  all,  except  the  item  of  Rs. 
12,500,  part  of  the  Rs.  25,000,  on  account  of  'sadaburt;'  but,  in  that  suit,  the 
question  whether  Rewun  Persad  was  entitled  to  the  shares  of  both  persons,  to  wit, 
of  Mudun  Mohun,  his  father,  and  of  Koonj  Behary,  his  uncle,  or  only  of  his  father, 
was  not  tried,  in  consequence  of  this  suit,  for  the  share  of  Koonj  Behary,  being  pending 
at  the  time.  But  this  point  is  now  fit  to  be  tried  in  the  present  suit,  as  well  as  this 
question,  to  wit,  whether  the  disputed  property  of  this  suit,  of  which  neither  Mudun 
Mohun  nor  Koonj  Behary  ever  had  possession,  and,  consequently,  was  never  held 
in  coparcenary  by  them,  nor  was  the  division  thereof  possible,  is  now  to  be  esteemed 
divided  property  or  undivided ;  and  whether  the  share  of  Koonj  Behary,  which  was 
a  component  thereof,  can  descend  to  his  widow,  or  nott  Now,  in  my  opinion,  since 
Mudun  Mohun,  the  father  of  Rewun  Persad,  in  his  replication,  filed  in  the  suit  for 
n  house,  wherein  he  was  Plaintiff,  and  Salik  Ram  and  Mussumat  Jhukoo,  the  widow 
of  Kishore  Chund,  were  the  Defendants  copy  of  which  replication  is  on  the  files  of 
the  present  suit,  himself  states,  that  the  paternal  property  had  been  divided  between 
himself  and  Koonj  Behary,  without  any  qualification  of  the  division  being  partial 
or  entire;  the  present  plea  of  the  Defendant  aforesaid,  with  regard  to  the  whole 
of  the  paternal  property  not  having  been  divided,  cannot  be  received.  But,  in- 
dependently of  this,  the  drift  of  the  Defendant  cannot  be  ascertained  when  he  stateH, 
that  a  part  of  the  paternal  estate  had  been  divided,  and  that  a  part  had  [158] 
rentained  undivided ;  for,  in  his  answer  to  the  plaint,  he  states  that,  even  supposing 
the  whole  of  the  paternal  estate  to  have  been  divided,  the  Plaintiff  has  no  claim  t<) 
the  disputed  property,  which  remained  undivided.  Here,  it  is  evident,  the  chief 
argument  of  the  Defendant  is,  that  the  disputed  property  was  undivided ;  for,  had 
Defendant  mentioned  the  circumstance,  that  the  whole  of  the  paternal  estate  had  not 
been  divided,  as  affording  an  argument  in  his  favour,  he  ought  clearly  and  explicitly 
to  have  stated  it ;  but  as  Defendant  has  not  given  any  particulars,  it  is  not  now 
necessary  to  enter  into  that  point.  It  is  very  evident  that  if  Mussumat  Mehtaboo 
had  died  before  Mudun  Mohun  and  Koonj  Behary,  the  disputed  property  would  have 
undergone  a  division,  agreeably  to  the  deed  executed  by  Fakir  Chund,  and  that 
whatever  might  have  come  into  the  possession  of  Koonj  Behary  would  have 
descended  to  his  widow,  after  his  death,  in  like  manner  with  the  rest  of  his  estate, 
of  which  she  is  now  in  possession.  Under  these  circumstances,  it  is  not  by  any  means 
consonant  with  justice,  that  Appellant  should  be  kept  out  of  po.ssession  of  her 
husband's  share,  and  that  Rewun  Persad,  who,  agreeably  to  the  Sastras,  cannot 
share  in  the  estate  of  Mussumat  Mehtaboo,  should  take  the  whole  of  the  shares  of 
Mudun  Mohun  and  Koonj  Behary,  to  which  they  are  entitled  agreeably  to  the  deed 
executed  by  Fakir  Chund,  for,  as  Appellant  cannot  be  heir  to  Mussumat  Mehtaboo 
under  the  Sastras,  so  neither  can  Rewun  Persad;  and  as  Rewun  Persad  is  the  heir 
of  Mudun  Mohun,  his  father,  and  accordingly  is  considered  entitled  to  receive  the 
share  of  his  father  under  the  deed  aforesaid,  from  the  estate  of  Mussumat  Mehtaboo, 
and  not  as  heir  to  Mussumat  Mehtaboo ;  so  also  the  Appellant  is  the  heiress  [159] 

659 


Digitized  by 


Google 


lYMOOBE  IND.  APP..  160      REWUN  PERSAD  V.  MUSSUMAT  RADHA  BEKBY  [1846] 

of  her  husband,  aud  is  entitled  to  her  husbaud's  rights  in  the  said  estate ;  thus,  the 
equality  of  rights  of  the  Appellant  and  Rewun  Persad,  in  this  estate,  which  descended, 
under  the  deed  executed  by  Fakir  Chund,  to  Mudun  Mohun  and  Eoonj  Behary,  is 
abundantly  evident.  This  Judgment,  which  is  based  in  equity,  is  not  at  all  opposed 
to  the  Sastras,  but  is  supported  by  the  bewustas,  taken  from  the  Pundits  of  this  and 
the  Sudder  Court  of  Calcutta,  in  the  present  case.  On  these  grounds  a  decree 
ought  to  pass  in  favour  of  the  claim,  and  the  order  of  the  Zillah  Court  reversed.'" 

The  Appeal  then  came  before  Mr.  Benjamin  Taylor,  another  Judge  of  the  Sudder 
Court,  who  concurred  in  all  respects  with  the  opinion  of  Mr.  William  Monckton, 
and  passed  a  final  order,  that  "  the  claim  and  appeal  of  the  Appellant  be  decreed 
to  her  against  Rewun  Persad  and  Dial  Das ;  that  the  decision  of  the  principal  Sudder 
Amin  of  Zillah  Mirzapoor,  dated  14th  of  September  1838,  be  reversed;  that  the 
whole  of  the  costs  of  the  two  Courts  be  awarded  against  Rewun  Persad,  who  is  the 
true  Defendant  in  this  suit;  and  who,  having  laid  claim  to  the  share  of  Mudun 
Mohun  and  Eoonj  Behary,  in  which  the  Plaintiff  of  this  suit  holds  a 
right,  as  regards  the  share  of  Eoonj  Behary,  and  having  obtained  a 
decree,  refused  to  deliver  up  the  rights  of  Appellant,  denying  her  title 
to  the  same;  that  Appellant,  in  issuing  out  execution  of  the  decree  of  this 
Court,  do  recover  the  subject-matter  of  the  decree  obtained  by  her,  with  interest  on 
the  principal  of  the  ready  cash,  from  the  date  of  the  decision  of  the  Zillah  Court, 
from  Rewun  Persad  and  Dial  Das,  in  manner  following,  to  wit :  If  Rewun  Persad, 
who  is  only  entitled  to  a  fourth  share,  shall  have  realized  more  than  what  is  his  due 
by  virtue  of  the  esecu-[160}-tion  of  his  decree  from  Dial  Das,  then  Plaintiff  shall 
recover  to  that  extent  from  Rewun  Persad,  and  the  remainder  of  the  subject-matter 
of  her  decree,  should  there  be  such  remainder,  from  Dial  Das ;  that  the  costs  of  suit, 
together  with  interest  from  the  dates  of  the  decrees  to  the  date  of  payment  of  the 
same,  be  awarded  her  from  Rewun  Persad ;  that  should  Rewun  Persad,  by  issuing 
execution  of  his  decree,  not  have  realized  to  the  extent  of  four  anas  in  the  rupee,  being 
his  share,  he  be  allowed  to  execute  the  said  decree  against  Dial  Das,  to  the  extent  of 
such  proportion  as  may  still  remain  due  to  him  of  the  four  anas  awarded  to  him; 
that  the  Appellant  shall  possess  the  same  power,  in  every  respect,  over  the  subject- 
matter  of  the  decree  obtained  by  her,  as  she  possesses  over  the  estate  of  her  husband 
now  in  her  possession." 

From  this  decree,  the  Appellant  brought  the  present  Appeal. 

Mr.  Buller,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellant. — There  is  no 
evidence  that  Eoonj  Behary  and  Mudun  Mohun  ever  ceased  to  be  members  of  an 
undivided  Hindoo  family ;  or  that  any  complete  division  of  property  ever  took  place 
between  them.  The  onus  is  upon  the  Plaintiff  to  prove  that  the  property  claimed 
by  her  was  separately  acquired.  Under  the  terms  of  the  Deed  or  Will  of  Fakir 
Chund,  the  property  in  dispute  was  bequeathed  to  the  sons  of  Beektary  Das  jointly ; 
and  Mudun  Mohun  having  survived  Eoonj  Behary,  the  Res'pondent's  deceased 
husband,  the  Appellant  is  entitled  to  succeed,  as  his  heir.  The  property  of  Fakir 
Chund  was  never  divided  between  Eoonj  Behary  and  Mudun  Mohun.  No  previous 
act  of  division  could  be  [161]  held  to  extend  to  property  in  expectancy,  which  was 
not  reduced  into  possession  during  Eoonj  Behary's  lifetime.  The  property  given 
by  Fakir  Chund  to  Beekhary  Das,  and  after  him  to  his  sons,  at  the  death  of  his 
widow,  the  tenant  for  life,  must  be  considered  as  being  held  in  coparcenary.  1 
Strange's  Hindoo  Law  (2nd  edit.),  233,  195.  2  Strange's  Hindoo  Law  (2nd  edit.). 
321,  338.  Secondly,  by  the  Hindoo  law,  a  widow  can  only  take  such  property  as  haa 
been  reduced  by  her  husband  into  possession,  during  his  lifetime.  3Iuttummaut 
Ayabutee  v.  Rajhi«hen  Sahoo  and  others  (3  Ben.  Sud.  Dew.  Rep.,  28).  Ramkoonwwr 
V.  Fmmur  (1  Borr.  Bom.  Rep.,  415).  Pranshunkur  v.  Pronkoonwur  (1  Borr.  Bom. 
Rep.,  427).  1  F.  Macnaghten's  Cons,  on  Hindoo  Law,  1.  2  W.  Macnaghten's  Prin.  of 
Hindoo  Law,  104.  A  widow  of  a  son  who  died  before  his  father,  is  entitled  to 
maintenance  only.  Rai  Sham  Bullvbh  v.  Prankishen  Ghost  (3  Ben.  Sud.  Dew.  Rep , 
33).  2  W.  Macnaghten'*  Prin.  of  Hindoo  Law,  104,  106,  107.  The  Appellant  is  the 
heir  to  Eoonj  Behary  and  Mudun  Mohun,  and  entitled  to  the  whole  propertv  in 
dispute. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dent.— We  submit  that  Eoonj  Behary  and  Mudun  Mohun  were  divided  brothers, 
and  had,  after  the  partition  of  the  paternal  estate,  separate  and  distinct  interests. 

660 


Digitized  byVjOOQlC 


EEWUN  PEHSAD  V.  MUS8UMAT  HADHA  BEEBY  [1846]      IV  MOORE  IHD.  APP.,  168 

This  fact  is  established  by  the  admission  of  the  Appellant's  father,  through  whom 
he  claims.  The  property  in  question  accrued  to  their  heirs,  by  virtue  of  the  gift 
contained  in  the  Will,  or  testamentary  deed,  of  Fakir  Chund,  which  took  efEect 
after  the  brothers  [162]  separated.— [Lord  Brougham:  Can  a  Hindoo  make  a  Will?] 
— ^In  the  sense  we  entertain  of  a  Will,  it  is  doubtful:  in  Baboo  Janokey  Doss  v, 
Bindabun  Dost  (3  Moore's  Ind.  App.  Cases,  176),  that  point  was  raised,  but  the 
decision  of  your  Lordships  went  upon  a  collateral  point ;  there  were  not  the  necessary 
parties  to  a  suit,  for  the  administration  of  the  estate.  This  is  a  gift  by  testamentary 
deed,  to  which  all  the  family  were  consenting  parties,  and  such  an  instrument  is 
recognised  by  the  Hindoo  law.  1  Strange's  Hindoo  Law  (2nd  edit.),  169.  The 
property  never  became  the  common  property  of  the  two  brothers,  because  it  did  not 
come  into  possession  during  the  coparcenary  of  the  family.  Even  if  they  had  not 
been  divided,  one  brother  could  not  have  been  heir  to  the  other,  in  respect  of  this 
property,  for  by  the  Hindoo  law,  gifts  given  to  one,  of  an  undivided  family,  do  not 
fall  into  the  common  stock.  A  gift  is  considered  as  separately  acquired  property. 
Mitacshara,  chap.  i.  sec.  iv.,  plac.  1,  2.  3  Coleb.  Dig.,  p.  333.  1  Strange's  Hindoo 
Law  (2nd  edit),  215. 

The  Appellant's  principal  argument  is,  that  this  was  a  transmissible  executory 
interest,  which  did  not  accrue  till  after  Eoonj  Behary's  death;  that  his  brother, 
Mudun  Mohun,  took  by  survivorship,  and  that  the  Respondent's  title,  as  widow  of 
Koonj  Behary,  to  this  share,  could  not  be  entertained,  as  it  had  not  been  reduced 
into  possession,  during  his  lifetime.  No  principles  applicable  to  a  bequest  of  this 
nature  can  be  found  in  the  books  of  Hindoo  law;  it  will  be  necessary,  therefore, 
to  refer  to  the  English  law,  to  elucidate  this  case.  It  cannot  be  doubted,  that  a 
legacy  lapses,  after  the  death  of  the  legatee,  in  the  lifetime  of  the  [163]  testator. 
Eote  V.  Rose  (17  Yea.  351),  and  cases  of  that  class;  but  that  is  widely  different  from 
a  contingent  gift,  like  the  present.  The  doctrine  of  survivorship  does  not  attach 
upon  a  substituted  expectant  interest.  Stokes  v.  Holden  (1  Eeene,  145).  The 
brothers  did  not  take  under  this  testamentary  deed,  as  co-partners,  in  the  character 
of  joint  tenants,  but  as  strangers,  and  as  tenants  in  common ;  and  the  Respondent, 
as  the  widow  of  Koonj  Behary,  was  entitled  by  the  Hindoo  law,  in  force  in  Benares 
and  Allahabad,  to  succeed  as  heiress,  to  the  share  of  the  gift  made  to  her  husband  and 
Mudun  Mohun,  by  Fakir  Chund. 

The  Right  Hon.  Dr.  Lushington  (Feb.  19,  1847). — ^For  the  purpose  of  showing 
distinctly  what  are  the  questions  of  law,  and  matters  of  fact,  in  dispute,  in  this 
Appeal,  it  will  be  expedient  to  state,  in  the  first  instance,  the  circumstance  respecting 
which  there  is  no  dispute. 

Fakir  Chund  died  in  the  year  1814,  and  for  the  present  we  will  call  him  the 
testator  in  this  cause.  He,  in  March  1814,  executed  an  instrument  intended  to 
regulate  the  disposition  of  his  property,  after  his  death. 

Fakir  Chund,  the  testator,  was  one  of  three  brothers.  His  elder  brother  was 
Bhowany  Persad,  who  is  stated  to  have  divided  from  his  family,  which  was  originally 
an  undivided  Hindoo  family.  He  left  two  sons.  Dial  Das  and  Goonee  LaL  The 
date  of  the  death  of.  Bhowany  Persad  is  not  stated,  but  it  was  before  the  month  of 
March  1814.  Beekhary  Das  was  the  youngest  brother,  and  he  died  in  1817.  He 
had  three  sons,  [164]  the  eldest,  Eoonj  Behary,  died  in  1825,  leaving  a  widow, 
Radha  Beeby,  the  Respondent  in  this  Appeal,  but  no  male  issue.  Mudun  Mohun, 
the  second  son,  died  in  1829,  and  he  left  a  son,  Rewun  Persad,  who  is  the  present 
Appellant.  The  third  son  died  young,  and  there  is  no  interest  derived  through  him 
concerned  in  this  litigation. 

The  property  in  dispute  was  the  property  of  Fakir  Chund,  and  all  parties  agree 
that  the  instrument  which  he  executed  in  March  1814,  in  triplicate,  is  a  valid  and 
operative  instrument,  and  to  be  carried  into  effect. 

To  that  instrument  were  appended  the  signatures  of  his  brother,  Beekhary  Das, 
and  his  nephew,  Dial  Das,  and  Goonee  Lai,  the  sons  of  the  elder  brother,  Bhowany 
Persad,  and  the  signatures  of  his  nephew  Koonj  Behary,  and  Mudun  Mohun,  the  sons 
of  Beekhary  Das. 

Pursuant  to  the  terms  of  that  instrument,  on  the  death  of  Fakir  Chund,  in  1814, 
his  widow,  Mehtaboo,  succeeded  to  the  possession  and  enjoyment  of  his  property. 
She  died  in  1833,  and  then  a  litigation  arose  as  to  who  were  entitled,  and  in  what 
shares,  to  take  the  property  of  the  testator,  subject  to  certain  bequests,  in  the 
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instrument  before  mentioned.  It  is  not  necessarj  to  state  the  details  of  this  litiga-* 
tioD.  In  the°  result,  Dial  Das  took,  under  the  decree  of  the  Court,  one  moiety,  and 
Revun  Persad  was  put  into  possession  of  the  other  moiety,  but  not  so  as  to  preclude 
any  claim  which  Radha  Beeby,  the  widow  of  Eoonj  Behary,  might  have  to  a  sliare 
thereof. 

Accordingly,  she  commenced  a  suit,  to  recover  a  fourth  share  of  the  estate,  left  by 
Fakir  Chund,  and  for  that  purpose  filed  her  plaint  on  the  let  of  June  1835,  in  the 
Zillah  Coui't  of  Mirzapoor.  Dial  Das  compromised  with  the  Plaintifi,  the  present  Re- 
spondent ;  and  [166]  Rewun  Persad,  in  effect,  became  the  only  Defendant,  and  is  now 
the  Appellant.  In  short,  the  only  question  now  to  be  determined  is,  whether  the  Re- 
spondent, as  heir  to  her  husband,  Eoonj  Behary,  is  entitled  to  recover  from  the 
Appellant,  Rewun  Persad,  one  half  of  the  moiety  of  the  estate  of  Fakir  Cliund, 
which  Rewun  Persad  is  now  in  possession  of . 

After  various  proceedings,  which  it  does  not  appear  necessary  to  discuss ;  on 
the  29th  of  November  1837,  the  Judge  of  the  Zillah  Court,  Mr.  Thomas,  pronbunced  a 
decree  against  the  Plaintiff.  From  this  decree,  the  then  Plaintiff  appealed  to  the 
Sudder  Dewanny  Adawlut  at  Allahabad,  and  on  the  14th  of  March  1838  the  Judges 
of  that  Court,  Mr.  TurnbuU  and  Mr.  Monckton,  reversed  the  decree  of  the  Zillah 
Judge,  and  remitted  the  case  back  to  be  re-tried ;  being  of  opinion  that  the  questions 
to  be  decided  had  not  l>een  properly  investigated. 

Accordingly,  the  Zillah  Court  again  entered  upon  the  consideration  of  the  case, 
and,  amongst  other  things,  directed  to  be  done  by  the  decree  of  the  Sudder  Dewanny 
Adawlut,  obtained  the  bewusta  of  the  Pundit  of  the  Zillah  Court  of  Allahabad.  The 
decree  was  pronounced  by  the  Sudder  Amin,  a  native  Judge,  on  the  14th  of  September 
1838,  and  he  dismissed  the  suit  of  the  Defendant,  the  present  Respondent,  with  costs. 

An  Appeal  against  this  decree  was  prosecuted  to  the  Sudder  Dewamiy  Adawlut 
at  Allahabad,  and  both  agreed  upon  a  joint  case,  to  be  submitted  for  the  bewusta 
of  the  Pundit  of  the  Court,  each  party  stating  the  facts  upon  which  they  differed, 
separately.  By  order  of  the  Court,  the  opinion  of  the  Pundit  of  the  Sudder  Adawlut 
[166]  at  Calcutta  was  subsequently  obtained.  Mr.  Monckton,  one  of  the  Judges  of 
the  Appellate  Court,  on  the  8th  of  April  1839,  pronounced  his  opinion  in  favour  of 
the  Respondent,  and  that  the  decree  of  the  Zillah  Court  ought  to  be  reversed.  The 
papers  in  the  cause  having  been  submitted  to  the  consideration  of  Mr.  Taylor, 
another  Judge  of  the  same  Court,  his  opinion  agreed  with  that  of  Mr.  Monckton, 
and,  accordingly,  on  the  29th  of  April  1839,  a  decree  was  pronounced,  reversing  the 
decree  of  the  Zillah  Court,  dated  the  14th  of  September  1838,  in  effect  declaring  that 
the  Respondent  was  entitled  to  recover  one  fourth  of  the  estate  left  by  Fakir  Chund; 
that  the  present  Appellant  should  pay  to  her  as  much  as  he  had  received,  beyond  a 
fourth  share  of  the  said  estate,  and  that  Dial  Das  should,  if  there  was  any  deficiency, 
make  good  the  same. 

From  this  decree,  Rewun  Persad  has  appealed  to  Her  Majesty  in  Council ;  and 
the  question  is,  whether  he  ought,  according  to  the  law  prevailing  as  to  Hindoo 
families,  in  the  district  where  the  parties  lived,  to  refund  to  the  Respondent  so  much 
of  the  estate  of  Fakir  Chund  as  exceeds  one  fourth  thereof. 

There  are  certain  facts  not  in  contest  in  this  cause.  All  the  parties  agree,  that 
the  Will  or  Deed  of  Fakir  Chund,  whichever  it  may  be  called,  is  an  operative  instru- 
ment. That  one  moiety  of  his  estate  on  the  death  of  his  widow,  Mehtalxio,  became 
the  property  of  the  family  of  Bhowany  Persad  ;  and  that  one  fourth  of  the  property 
belongs  to  the  Appellant,  Rewun  Persad,  through  his  father,  Mudun  Mohun,  who  died 
before  Mehtaboo,  viz.,  in  1829.  Neither  is  it  denied  that  the  remaining  fourth  share 
became  part  of  the  estate  [167]  of  Eoonj  Behary,  who  died  in  1825,  in  the  same 
manner  as  the  one  fourth  became  part  of  the  property  of  Mudun  Mohun,  assuming  it 
to  have  vested  in  either,  during  their  lives. 

Again,  it  is  admitted  that,  according  to  the  Hindoo  Law  of  Succession,  Radha 
Beeby,  the  Respondent,  became  heir-at-law  to  the  divided  estate  of  Eoonj  Behary, 
he  having  died  without  male  issue. 

Radha  Beeby,  the  Respondent,  being  entitled  to  the  estate,  generallv.  of  Eoonj 
Behary,  she  is  entitled  to  this  one-fourth  of  tlie  propertv  of  Fakir  Cliund.  if  it  is  to 
become  a  part  of  the  estate  of  Eoonj  Behary,  unless  by  the  Hindoo  law  there  is  some 

662 


Digitized  by 


Google 


BEWUN  PERSAD  V.  MUSSUMAT  RADHA  BEBBY  [1846]      IV  MOOBE  DID.  APP.,  ie« 

exceptiou,  arising  either  from  particular  facts  creating  it,  or  from  the  nature  of  the 
property. 

The  Appellant  alleges,  and  alleges  truly,  that  the  Respondent  cannot  recover  from 
him  the  property  of  which  he  is  in  possession,  unless  she  proves  her  title.  She 
asserts  that  she,  as  the  heir,  is  entitled  to  the  whole,  unless  there  be  a  special  excep- 
tion.    The  Appellants  allege  two  grounds  of  exception. 

First:  That  Koonj  Behai7  and  Mudun  Mohun  were  two  undivided  brothers, 
and  that  this  share  of  Fakir  Chund's  estate  was  undivided ;  that  by  the  Hindoo  law, 
therefore,  the  widow  cannot  claim  it  though  She  be  heir. 

Secondly :  The  Appellant  alleges,  that  this  property  never  was  in  possession  of 
Koonj  Behary ;  that,  by  the  Hindoo  law,  the  widow,  though  his  heir,  cannot  claim 
projjerty  not  in  possession  of  the  deceased  husband ;  and  that,  for  this  reason,  her 
claim  must  fail.  , 

Now,  as  to  the  first  ground  of  defence,  the  law  is  not  disputed.  It  is  not  denied 
that  a  widow  cannot  [168]  claim  an  undivided  property.  The  decision  of  this 
question,  therefore,  turns  upon  a  matter  of  fact,  namely,  whether  Eoouj  Behary  and 
Mudun  Mohun  were  divided  brothers  or  not. 

We  think,  that  it  may  be  admitted  that  the  prima  facie  presumption,  where 
there  are  no  circumstances  to  affect  it,  is,  that  every  Hindoo  family  of  this  class  was 
an  undivided  family,  and,  consequently,  this  presumption  must  prevail,  unless  the 
circumstances  of  this  case  lead  to  a  contrary  conclusion.  We  must,  therefore,  con- 
sider the  circumstances,  having,  however,  first  directed  our  attention  to  some  points 
of  Hindoo  law,  which  may  have  a  bearing  upon  the  conclusion  to  be  drawn  from  the 
facts. 

First :  We  apprehend  it  to  be  undisputed,  that  a  division  may  be  effected  without 
instrument  in  writing.  Secondly :  That  a  division  may  be  either  total  or  partial. 
Thirdly :  That  a  separation  from  commensality  does  not,  as  a  necessary  consequence, 
effect  a  division,  or,  at  least,  of  the  whole  undivided  property. 

The  Respondent  alleged  in  her  plaint,  that,  in  the  years  1818,  1819,  and  1820, 
a  separation  took  place  between  Koonj  Behary  and  Mudun  Mohun,  when  the  one 
half  share  of  the  estate  of  Beekhary  Das  was  equally  divided  between  them ;  that 
they  came  to  a  mutual  settlement;  and  separating,  each  established  a  distinct 
concern  for  himself. 

Beekhary  Das  died  in  1817,  and  by  the  instrument  of  March  1811,  called  the 
Will  of  Fakir  Chund,  a  moiety  of  his  property,  on  the  death  of  his  widow,  is  given  in 
these  words :  "  Let  my  brother,  Beekhary  Das  aforesaid,  and,  after  the  death  of  my 
said  brother,  his  sons,  take  one  half." 

[169]  Now,  we  conceive  that  Beekhary  Das,  having  died,  in  1817,  in  the  lifetime 
of  the  widow,  the  tenant  for  life,  and  his  sons  surviving  him,  this  moiety  was  not  a 
part  of  his  estate,  and  that,  therefore,  prima  facie,  it  could  not  be  divided  as  a  part 
of  the  estate  of  Beekhary  Das. 

But  [terhaps,  as  these  pleadings  are  not  expressed  with  much  accuracy,  it  may  be 
that,  by  one  half  share  of  the  estate  of  Beekhary  Das,  was  meant  the  moiety  of  the 
estate  of  Fakir  Chund,  which  would  have  come  to  him,  had  he  survived  Mehtaboo, 
the  tenant  for  life.  Now  assuming  this  to  have  been  intended  to  have  been  expressed 
by  the  plaint,  still  such  half  share  could  not,  de  facto,  have  been  divided  between 
them,  folr  the  widow  had  still  the  enjoyment  of  the  whole.  But  the  plaint  may 
perhaps  mean  to  aver,  that  there  was  an  agreement  between  the  two  brothers,  that 
the  one  half  share  of  Fakir  Chund's  property,  which  would  have  devolved  on 
Beekhary  Das,  had  he  survived  Mehtaboo,  should  be  divided,  as  far  as  was  then 
possible,  de  facto;  and  in  support  of  this  understanding  of  the  purport  of  the 
agreement,  the  entries  said  to  have  been  made  in  the  books,  of  various  concerns, 
might  be  evidence,  provided  they  had  reference  to  the  property  of  Fakir  Chund. 

Before,  however,  prosecuting  this  inquiry  further,  it  may  be  expedient  to  examine 
what  has  been  done  in  the  Court  below,  and  to  ascertain,  as  far  as  we  can,  on  which 
side  the  weight  of  authority  preponderates.  So  far  as  the  decision  of  this  case  may 
be  affected  by  the  weight  of  authority,  in  the  Courts  of  India,  it  stands  thus: — In 
the  Zillah  Court  of  Allahabad,  the  Pundit  of  that  Court  was  consulted.  His  opinion, 
shortly  put,  is  to  the  following  effect :  Tliat  if  there  has  been  a  8e-[170]-paration 
between  two  brothers,  the  widow  of  one  becoming  his  heir,  mav  cause  the  separation 
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of  any  portion  of  the  estate  which  may  remain,  de  facto,  undivided;  that  tLis 
doctrine  does  not  apply  to  the  estate  of  the  uncle  of  her  husband,  when  the  estate  of 
the  husband's  father  only  had  been  divided,  such  estate  not  having  come  into  her 
husband's  possession  before  his  death. 

It  is  difficult  to  deal  witli  an  opinion,  such  as  this,  with  reference  to  the  question 
we  have  to  solve.  If  the  property  now  sued  for,  was  a  part  of  the  estate  of  Koonj 
Behary,  at  the  time  of  his  death,  then,  according  to  the  first  part  of  the  opinion  <ji 
this  Pundit,  the  widow's  claim  would  be  valid.  But  if  it  formed  no  part  of  the 
estate  of  Eoonj  Behary,  and  if  the  division  was  confined  to  the  estate  of  the  husband's 
father,  then  the  widow  would  not  be  entitled,  because  the  property  never  was  in  the 
husband's  possession. 

We  think  that  the  opinion  of  this  Pundit  renders  very  little  assistance  to  the 
solution  of  the  difficulties  arising  in  this  case.  For  first,  this  Pundit  is  silent,  a:i 
to  whether  this  property  ever  was  part  of  the  estate  of  Koonj  Behary,  or  not. 
Secondly,  he  assumes  that  the  only  property  divided,  was  that  which  came  from 
Koonj  Behary's  father.  And  thirdly,  he  omits  all  mention  of  the  Will  or  Deed  of 
1814. 

The  Judgment  of  the  principal  Sudder  Amin  throws  no  further  light  upon  the 
matter,  for  he  merely  recites  the  bewusta,  and  rejects  the  widow's  claim,  without 
attempting  to  show  how  the  bewusta  applied  to  it. 

The  opinion  of  the  Pundit  of  the  Sudder  Adawlut  of  Allahabad  was  taken,  on  a 
case  submitted  by  both  parties.  This  answer  is  partly  in  favour  of  the  widow's  [171] 
claim.  He  considers  that  Mudun  Mohun  had  no  claim  to  the  disputed  propeny 
at  all,  because  it  never  came  into  possession  until  after  the  two  brothers  had 
separated,  and  was  never  held  in  coparcenary  by  them,  and  that,  therefore,  Rewun 
Persad,  as  the  son  of  Mudun  Mohun,  has  no  claim  at  all  to  it.  He  considers  the 
disputed  property,  as  undivided  property ;  but  if  a  part  of  the  estate  of  Fakir  Chucd, 
that  neither  of  the  present  parties  could  claim  by  inheritance,  but  that  Ixith  ire 
entitled,  under  the  Will  or  Deed.  He  affirms  that  the  heirs  of  Mudun  Mohun  and 
Koonj  Behary  derive  their  only  title  from  the  deed.  The  answer,  however,  to  the 
third  question  put  to  him,  would  seem  to  place  the  right  of  the  widow  entirely  on  the 
question,  whether  a  division  of  the  paternal  property  of  Beekhary  Das  had  taken 
place,  before  the  death  of  Koonj  Behary,  and  Mudun  Mohun. 

It  is  not  easy  to  reconcile  these  two  opinions. 

The  Pundit  of  the  Sudder  Adawlut  of  Calcutta  gave  in  his  bewusta.  This 
opinion  supports  the  claim  of  the  widow,  whether  there  had  or  had  not  been  a 
division  of  Beekhary  Das's  estate,  between  his  two  sons. 

Upon  a  careful  consideration  of  this  opinion,  and  the  authorities  cited  in  suppon 
of  it,  the  grounds  of  it  would  seem  to  be,  that  the  widow  is  the  heir  of  Koonj  Behary, 
and  that  she  is,  in  such  character,  entitled  to  all  his  property,  which  was  not  held  in 
coparcenary  with  his  brother ;  that  the  disputed  property  passed  by  the  deed  of 
1814,  which  was  signed  by  both  Koonj  Behary  and  Mudun  Mohun.to  them  in  moieties, 
on  the  death  of  their  father ;  that  by  force  of  the  deed,  it  was  divided  into  m^oieties. 
and  taken  by  them  or  their  heirs ;  no  separate  or  divided  property  coming  by  gift 
from  Fakir  Chund. 

[172]  The  decision  of  Mr.  Monckton,  the  Judge  of  the  Sudder  Adawlut  of 
Allahabad,  before  whom  the  cause  first  came,  is  in  favour  of  the  widow.  He 
appears  to  be  of  opinion,  that  the  disputed  property  was  in  every  point  of  view 
divided  property.  That  a  complete  division  took  place  between  the  two  brothers, 
and  that  had  Mehtaboo  died  in  their  lifetime,  this  property  would  have  been  divided 
between  them,  agreeably  to  the  deed,  and  that  Koonj  Behary's  share  would  have 
descended  to  the  widow,  as  his  heir,  and  must  consequently  do  so  now.  In  this 
opinion,  Mr.  Taylor,  another  Judge  of  the  same  Court,  concurred. 

The  true  question  then  before  us,  is,  whether  we  are  convinced  by  the  arguments 
of  the  Appellant,  that  this  decision  is  erroneous ;  for  if  not  so  convinced,  it  must  be 
affirmed. 

We  find  it  impossible  to  reconcile  the  whole  of  the  reasonings  of  the  Pundits  and 
of  the  Court  together,  and  to  render  them  entirely  consistent.  The  conclusions  in 
the  main  agree,  but  the  reasons  assigned  do  not  do  so  altogether. 

We  think,  on  a  consideration  of  all  the  circumstances,  that  a  complete  division 
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of  all  the  property  of  Beekhary  Das,  which  was  held  in  coparcenary,  was  agreed 
upon  between  the  brothers,  and  we  think  so  from  a  consideration  of  these  papers. 

First,  such  division  is  very  distinctly  alleged  in  the  plaint.  In  the  petition  of 
Rewun  Persad,  which  is  an  answer  to  the  plaint,  a  separation  of  commensality  is 
admitted,  though  a  division  as  to  the  property  is  denied. 

In  the  supplementary  plaint,  the  division  is  again  pleaded,  with  this  addition, 
that  what  could  not  be  immediately  realized  remained  in  coparcenary,  till  a  reali- 
[173]-zation  could  take  place  as  loans  and  debts  due  to  the  joint  concerns,  and  the 
property  coming  under  the  deed,  possessed  by  Mehtaboo  during  her  life. 

The  answer  of  Rewun  Persad  admits  a  division,  but  denies  it  to  be  complete,  now 
stating,  however,  what  were  the  limitations,  and  then  seeks  to  avoid  the  effect  of  a 
division,  by  alleging,  that  no  division  could  affect  the  property  during  the  lifetime 
of  Mehtaboo,  it  being  during  that  time  in  joint  partnership. 

The  Respondent  re-asserts  the  division,  and  alleges  that  the  disputed  property 
stood  on  the  same  footing,  as  the  balances  due  on  accounts  in  joint  partnership,  to  be 
divided  as  they  accrued. 

The  rejoinder  raises  this  distinction,  that  the  division  of  the  outstanding  debts 
was  subject  to  no  contingency,  Beekhary  Das  being  dead,  and  that  the  disputed 
property  was  subject  to  the  life  estate  of  Mehtaboo. 

So  stands  the  case  upon  the  pleadings.  A  division  is  admitted,  and  no  particular 
exception  alleged.  The  objection  of  Rewun  Persad  is,  not  that  there  was  a  special 
exception  of  the  disputed  property,  but  that  from  the  nature  of  the  property,  it  was 
necessarily  excepted. 

We  do  not  think  that  there  is  anything  in  the  nature  of  the  disputed  property 
which  should  except  it  from  a  general  division.  It  is  not  contended  that  there  are 
any  peculiar  rules  of  construction  in  India,  applicable  to  the  instrument  called  a 
Will  or  Deed.  The  testator,  after  the  death  of  his  widow,  gives  his  property  to  his 
brother,  Beekhary  Das.  On  his  death,  it  becomes  divisible  into  two  parts,  one 
moiety  to  the  sons  of  Beekhary  Das.  We  apprehend  that  they  would  take  as  tenants 
in  common ;  in  fact,  that  they  had  each  of  them  [174]  a  vested  interest  in  one  fourth 
share,  not  to  come  into  actual  enjoyment  till  the  death  of  the  widow.  But  here  was 
no  contingency,  as  contended  for  by  the  Appellant.  The  only  uncertainty  was  the 
period  of  enjoyment. 

If  however  the  Will  could  be  construed,  so  as  to  read  the  bequest  to  the  brothers 
as  a  joint  tenancy,  even  in  that  case  we  do  not  see  anything  against  reason  why  they 
should  not  agree  to  divide  the  property  in  severalty,  when  the  period  of  enjoyment 
occurred. 

We  are  inclined  indeed  to  the  opinion,  that  this  property  was  not  property  the 
subject  of  any  division  at  all,  but  that  the  division  was  effected  by  the  Deed  or  Will, 
and  that  each  brother  took  one  fourth  as  a  divided  property. 

But  to  look  to  the  evidence  in  the  Zillah  Court,  as  to  a  division.  It  is  not  of  a 
definite  kind,  nor  are  we  quite  certain  how  far  the  Court  below  make  use  of  it.  The 
vakeel  of  the  widow,  in  his  deposition,  declares  that  he  has  a  chitta  written  by  Mudun 
Mohun  to  Eoonj  Behary,  undertaking  to  produce  the  deed  o{  Fakir  Chund,  and  a 
deed  of  sale  whereon  is  endorsed  a  sale  by  Mudun  Mohun  of  his  share  to  Eoonj 
Behary. 

Now  supposing  those  documents  genuine,  the  utmost  effect  which  can  be  given 
to  them  is,  that  Modun  Mohun,  through  whom  Rewun  Persad  claims,  acknowledged 
some  interest  in  the  Deed  or  Will  of  Fakir  Chund,  to  belong  to  Roonj  Behary ;  and 
as  to  the  sale  of  the  part  share  of  the  house,  that  possibly  it  may  be  inferred  from  it 
that  it  was  a  part  execution  of  an  agreed  division. 

[175]  Some  documentary  evidence  was  produced,  consisting  of  proceedings  in 
suits  between  other  persons  to  show  the  law.  Those  we  think  do  not  require 
comment.  They  are  produced  only  for  the  purpose  of  introducing  the  bewusfas 
of  Pundits,  on  what  is  assumed  to  be  a  similar  question  of  Hindoo  law.  But  in  fact, 
they  are  not  similar  in  many  essential  particulars. 

The  same  observation  applies  to  the  bewusta  produced  on  behalf  of  the  Appellant, 
Rewun  Persad :  it  does  not  govern  this  case,  nor  do  the  proceedings  in  the  other  suits 
apply  here. 

In  the  Sudder  Adawlut,  however,  much  more  important  evidence  was  produced, 
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viz.  the  proceedings  in  an  action  brought  by  Mudun  Mohun,  in  1825.  In  that  suit, 
Mudun  Mohun  pleaded  the  division  of  the  paternal  estate,  and  the  separation  from 
his  brother  Eoonj  Behary. 

We  think  that  this  averment  by  Mudun  Mohun,  which  was  supported  by  evidence, 
is  strong  proof  against  Rewun  Persad,  who  claims  through  him,  that  a  division  and 
separation  had  taken  place;  and  further,  that  it  was  a  complete  and  entire  division, 
for  no  limitation  is  alleged. 

And  herein  we  agree  with  Mr.  Monckton,  that  the  fact  of  Rewun  Persad  not 
having  specified  any  exceptions  to  the  partition,  being  of  the  whole  of  the  paternal 
property,  is  evidence  that  there  were  no  exceptions. 

We  think  that  upon  a  consideration  of  these  premises,  we  are  justified  in 
concluding,  if  such  conclusion  be  necessary  for  the  decision  of  this  case,  that  a  com- 
plete division  and  separation  did  take  place  between  Koonj  Behary  and  Mudiu 
Mohun. 

[176]  It  will  be  well  here  to  notice  another  argument,  which  was  strongly  pressed 
on  behalf  of  the  Appellant.  It  was  said  that  the  widow,  as  heir,  could  not  claim  any 
property  of  her  husband,  which  was  not  in  possession,  at  the  time  of  his  death ;  that 
the  disputed  property  was  at  that  period,  and  for  years  afterwards,  in  the  possession 
of  Mehtaboo,  and  that,  consequently,  Radha  Beeby  could  have  no  claim  to  it. 

The  first  observation  that  strikes  us  as  to  this  argument,  is,  that  it  was  never 
distinctly  urged  in  the  Courts  below,  though  it  is  true  that  the  Pundit  of  the  Zillah 
Court  of  Allahabad  makes  it  the  principal  foundation  of  his  of)inion. 

There  is  not  the  least  reference  to  it  in  the  opinion  of  the  Pundit  of  the  Sudder 
Adawlut  of  Allahabad,  in  that  of  the  Pundit  of  the  Sudder  Adawlut  of  Calcutta,  nor 
in  the  Judgment  of  Mr.  Monckton,  in  which  Mr.  Taylor  concurred.  We  think  that 
it  would  be  impossible,  under  circumstances,  for  us  to  reverse  the  decree  of  the 
Court  below  on  that  ground.  Indeed,  this  averment  of  the  law  is  not  even  one  of  the 
grounds  of  appeal. 

We  have  no  intention  whatever  to  disturb  the  doctrine  of  the  Hindoo  law,  that  a 
widow,  succeeding  as  heir  to  her  husband,  cannot  recover  property  not  in  possession 
of  her  husband.  But  we  think  that  it  has  not  been  shown,  in  this  case,  that  the  dis- 
puted property  was  not  in  possession,  according  to  the  meaning  of  that  term  in  the 
Hindoo  law,  nor  that  the  doctrine  applies  to  a  property,  where  the  husband  had  a 
vested  interest,  under  a  Will  or  Deed,  and  of  the  actual  enjoyment  thereof,  postponed 
during  the  lifetime  of  another. 

[177]  We  proceed,  then,  to  determine  this  case,  on  the  assumption,  that  there  was 
a  complete  division  between  the  two  brothers ;  that  the  law  as  to  possession  by  the 
husband  does  not,  under  the  existing  circumstances,  bar  the  widow's  claim. 

Now  if  this  be  so,  we  think  that  the  Judgment  of  the  Court  below  must  be 
aflSrmed.  in  every  view  of  the  case.  It  is  admitted  on  all  hands,  that  Radha  Beeby  is 
the  heir  of  Koonj  Behary,  and  that  she  is  entitled,  as  such,  to  all  the  property  which 
was  not  held  in  coparcenary  with  Mudun  Mohun.  The  disputed  property  was 
derived  from  Fakir  Cliund,  and  whatever  rights  Beekhary  Das  had  in  it,  are  founded 
upon  this  Deed  or  Will.  The  same  observation  applies  to  any  rights  which  belonged 
to  Eoonj  Behary  and  Mudun  Mohun.  If  the  disputed  property  be  deemed  to  be 
property  given  or  bequeathed  to  Koonj  Behary  and  Mudun  Mohun,  by  the  Deed  or 
Will,  then  we  think  that  it  was  divided  property,  and  never  held  by  them  in  copar- 
cenary ;  but  in  that  view,  the  widow  is  entitled,  as  the  heir,  to  the  divided  property 
of  Koonj  Behary. 

If  the  property  be  considered  as  the  property  of  Beekhary  Das,  a  supposition  very 
difficult  to  be  made,  then  we  think,  that  if,  on  his  death,  it  was  held  in  coparcenary 
by  the  two  brothers,  it  was  divided,  and  became  separate  by  the  division  made  between 
the  two  brothers. 

We  do  not  think  that  this  property  was  bequeathed  to  the  two  brothers,  as  joint 
tenants.  But  even  if  it  were,  we  should  incline  to  the  opinion  that  the  division 
extended  to  it.  We,  therefore,  come  to  the  conclusion,  that  either  the  disputed 
property  was  never  held  in  joint  tenancy,  or  that,  if  so  held,  it  was  divided,  and 
[178]  consequently  we  affirm  the  Judgment,  on  the  grounds  taken  by  the  Pundits 
in  the  Sudder  Adawlut,  and  adopted  by  the  two  Judges  of  that  Court;  and  it  must 
be  affirmed,  with  costs. 
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[179]  ROBERT  WIGRAM  CRAWFORD,— Appellant ;  RICHARD  SPOONER.— 
RespoTtderU*  [Dec.  11  and  15,  1846]. 

On  Appeal  from  the  Supreme  Court  at  Bomba/y. 

A  ship  built  in  a  foreign  port  in  India,  in  1817,  within  the  limits  of  the  Company's 
Charter,  by  foreigners,  and  which  sailed  under  foreign  flags,  until  1838, 
when  it  was  then  and  thereafter  owned  by,  and  belonged  to,  British  subjects, 
resident  at  Bombay,  is  entitled,  under  the  Proclamation  of  the  Governor- 
General  in  Council,  and  the  Act  of  the  Legislative  Council  of  India,  No.  X. 
of  1841  (passed  in  pursuance  of  the  powers,  granted  by  the  Statute,  3  and  4 
Vict.,  c.  56),  to  be  registered  at  Bombay,  as  a  British  ship,  for  the  purposes 
of  trade,  within  the  limits  of  the  Company's  Charter. 

This  was  an  action  on  the  case,  brought  by  the  Appellant  (the  owner,  to  the 
extent  of  eight  sixty-fourth  parts,  of  a  vessel,  called  the  General  Wood),  against  the 
Kespondent,  the  registering  officer  of  ships,  at  the  port  of  Bombay,  appointed  under 
the  Act  of  the  Legislative  Council,  No.  X.  of  1841 ;  for  refusal  to  register  the  ship, 
at  that  port.  To  the  declaration,  the  Respondent  pleaded,  that  the  ship  was  not,  on 
the  11th  of  September  1844  (the  day  named  in  the  declaration,  when  the  refusal 
was  made),  or  before,  had  not  been,  or  was  then,  entitled  to  the  privileges  of,  or  to 
[180]  be  registered  as,  a  British  ship ;  and  thereupon  issue  was  joined.  It  was 
afterwards  agreed  between  the  parties  that  the  following  special  case  should  be 
stated  for  the  opinion  of  the  Court. 

"  In  the  year  1816,  a  ship  was  laid  down,  and  in  1817,  was  completed  and  built 
at  Damaun,  a  Portuguese  settlement  in  India,  within  the  limits  of  the  Company's 
Charter  (as  those  limits  are  defined  by  the  3  and  4  Vict.,  c.  56),  for  and  as  the 
property  of  one  Manoel  Pereira,  a -Portuguese  subject,  and  resident  at  Macao,  who 
continued  to  own  the  ship,  and  navigate  her,  under  the  flag  of  Portugal,  until  the 
year  1824,  when  he  sold  and  assigned  the  ship  to  one  John  Hudson,  British  subject, 
a  master  mariner  resident  at  Calcutta. 

"  John  Hudson  owned  the  ship,  and  navigated  her  under  the  British  flag,  until 
1826,  when  he  sold  and  transferred  her  to  Francis  Mendez,  Portuguese,  a  merchant 
of  Calcutta,  who,  in  1827,  transferred  her  to  Antonio  Pereira,  also  a  merchant  of 
Calcutta.  The  vessel  was  shortly  afterwards  transferred  to  subjects  of  Portugal, 
at  Macao,  and,  in  1832,  was  transferred  by  them  to  John  Burd,  a  master  mariner, 
resident  at  Singapore,  but  a  subject  of  Denmark. 

"  In  1833,  John  Burd  had  the  vessel  registered  as  a  Danish  ship  at  Altona,  and, 
in  1838,  he  sold  and  transferred  her  to  Mr.  Henderson,  a  British  subject  and 
merchant,  then  resident  at  Bombay,  by  whom  the  ship  was,  in  1838,  sold  and 
transferred  to  Messrs.  Jardine,  Matheson  and  Co.,  British  subjects,  and  merchants 
of  Canton,  in  China,  by  whom  the  ship  was,  in  the  same  year,  re-transferred  to 
John  Burd. 

"  In  1841,  John  Burd  sold  and  transferred  the  ship  back  to  Messrs.  Jardine, 
Matheson  and  Co.,  who,  in  the  present  year,  sold  and  transferred  the  ship  to  Sir 
[181]  Jamsetjee  Jeejeebhoy,  Sons  and  Co.,  British  subjects  and  merchants,  resident 
and  carrying  on  business  in  Bombay,  and  who  had  since  sold  eight  sixty-fourth 
parts  or  shares  in  the  ship,  to  the  Plaintiff  in  this  action,  a  British  subject,  residing 
in  Bombay. 

"  The  ship  was  navigated  under  Danish  colours  whilst  owned  by  John  Burd ;  but 
on  being  transferred  to  Mr.  Henderson,  a  pass  was  granted  by  the  Master  Attendant 
at  Bombay,  under  the  provisions  of  Act  No.  XIX.  of  1838,  of  the  Legislative  Council 
of  India,  entitled,  '  An  Act  for  prescribing  the  rules  to  be  observed,  in  order  that 
ships  or  vessels  belonging  to  ports  within  the  territories  under  the  Government  of 
the  East  India  Company,  or  belonging  to  Native  Princes  or  States,  or  their  subjects, 
might  become  entitled  to  the  privileges  of  British  ships,  under  a  Proclamation  of 
the  Governor-General  in  Council,  in  India,  made  in  pursuance  of  the  Statute,  3  and 

*  Present:  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillors, — ^Assessors, — Sir  E.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 

667 


Digitized  by 


Google 


IV  KOOBE  nro.  APP.,  183      CRAWFORD  V.  SPOONEB  [l846j 

4  Vict.,  c.  56.'  The  ship  was  navigated  under  British  colours,  and  it  vas  trans- 
ferred back  to  John  Burd,  when  it  was  again  navigated  under  Danish  colours,  and 
on  being  transferred  to  Messrs.  Jardine,  Matheson  and  Co.,  a  sailing  letter  of 
licence  was  granted  to  them  by  Sir  Henry  Pottinger,  the  chief  superintendent  of 
the  trade  of  British  subjects  in  China,  under  which  the  ship  sailed  with  British 
colours. 

"  The  name  of  the  vessel  has  been  several  times  changed,  and  it  is  now  the 
General  Wood. 

"  The  survey  required  by  section  vii.  of  the  Act  of  the  Legislative  Council  of 
India,  No.  X.  of  1841,  has  been  duly  made  by  the  Government  officers,  and  the  Plain- 
tiff, and  other  part  owners,  have  also  made  to  the  registering  officer  the  declaration 
contained  in  section  v.  of  the  Act,  and  all  the  requisites  of  that  Act  have  [182]  been 
complied  with;  but  the  Defendant,  as  the  Registrar  of  Shipping  for  the  port  of 
Bombay,  refused  to  register  her,  under  Act  No.  X.  of  1841,  or  to  grant  her  a  certificate 
of  registry,  for  the  purposes  of  trade,  within  the  limits  of  the  Company's  Charter, 
on  the  following  grounds : — First,  That  the  vessel  has  been  sold  to  foreigners.  Second. 
That  she  has  sailed  under  foreign  flags  and  under  foreign  names.  Third.  That  at  the 
time  of  the  piassing  of  the  Act  X.  of  1841,  she  was  not  sailing  under  a  pass,  within 
the  meaning  of  the  said  Act.  The  Plaintiff,  on  the  other  hand,  contends  that  the 
ship  having  been  built  within  the  limits  of  the  Company's  Charter,  as  those  limits 
are  defined  by  the  Statute,  3  and  4  Vict.,  c.  56,  and  being  exclusively  owned  by 
Her  Majesty's  subjects,  for  whom  the  Governor-General  in  Council  has  {tower  to 
legislate,  is  entitled  to  registry  at  the  port  of  Bombay,  under  the  Act  of  the  L^is- 
lative  Council,  No.  X.  of  1841,  for  the  purpose  of  obtaining  the  benefit  of  the  Pro- 
clamation of  the  Governor-General  in  Council,  annexed  to  the  said  Act,  and  that 
inasmuch  as  nothing  is  contained  in  the  Act,  excepting  or  tending  to  except,  from 
the  operation  and  benefit  thereof,  vessels  which  had  at  any  time  previously  belonged 
to  persons  not  subjects  of  Her  Majesty,  for  whom  the  Governor-General  in  Council 
has  power  to  legislate,  the  Defendant  cannot  lawfully  refuse  to  register  the  vessel  in 
question,  under  the  Act  and  Proclamation,  by  reason  of  her  not  having  been 
formerly  owned  by  subjects  of  a  foreign  state. 

"  The  question  for  the  opinion  of  the  Court  is,  whether  the  Plaintiff,  and  the 
other  owners  of  the  ship,  are  lawfully  entitled  to  have  the  ship  registered,  under  the 
provisions  of  the  Act  of  the  Legislative  Council  in  India,  No.  X.  of  1841,  and  the 
Proclamation  annexed  thereto. 

[183]  "  It  is  agreed  that  all  documents  referred  to  in  this  case  may  be  referred 
to  fully  on  the  argument. 

"  If  the  Court  should  decide  in  favour  of  the  registry,  a  verdict  is  to  be  entered 
for  the  Plaintiff,  with  nominal  damages,  the  Defendant  undertaking  to  register  the 
vessel  accordingly ;  and  if  in  the  negative,  a  verdict  is  to  be  entered  for  the  Defen- 
dant, with  costs,  either  party  to  be  at  liberty  to  appeal ;  and  should,  pending  the 
appeal,  the  vessel  be  registered,  and  allowed  to  sail  and  trade  under  the  register, 
in  the  event  of  the  decision  of  the  Appeal  Court  being  against  the  Plaintiff,  then 
the  registry  of  the  vessel  shall  be  delivered  up  to  be  cancelled." 

The  special  case  was  argued  on  the  21st  of  September  1844,  before  the  Supreme 
Court,  consisting  of  the  Chief  Justice,  Sir  Henry  Roper,  and  Sir  Erskine  Perry, 
and  the  Court  gave  an  interlocutory  judgment,  in  the  nature  of  a  verdict,  in 
favour  of  the  Respondent. 

Judgment  was  afterwards  signed  for  the  Respondent,  and  from  this  Judgment, 
the  Appellant  brought  this  appeal,  which  now  came  on  for  argument. 

Mr.  Serjeant  Channell,  and  Sir  John  Bayley,  for  the  Appellant. — The  ship 
General  Wood  having  been  built  within  the  limits  of  the  Company's  Charter,  and 
owned  by  British  subjects  at  Bombay,  at  the  time  of  the  issuing  of  the  Proclamation 
and  passing  of  the  Act  of  the  Legislature  of  India,  No.  X.  of  1841,  the  Appellant  was 
entitled  to  have  it  registered  at  the  port  of  Bombay,  and  a  certificate  of  registry 
granted  to  him ;  as  a  British  ship,  for  all  the  purposes  of  trade,  within  the  limits 
of  the  Company's  Charter.  We  do  not  dispute  that  the  English  Registry  Acts,  or 
that  most  of  the  [184]  provisions  of  the  maritime  code  may  have  formerly  applied 
to  India ;  what  we  contend  now  is,  that  the  3  and  4  Vict.,  c.  56,  enabled  the  Governor- 
General  to  extend  to  a  new  class  of  ships,  the  privilege  of  British  registry ;  and  that 
having  satisfied  the  terms  of  the  Proclamation  and  Act  of  Legislature  of  India,  the 
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English  Ship  Registry  Acts  had  ceased  to  have  application  to  ships  or  vessels  built 
within  the  limits  of  the  Company's  Charter,  which  were  British  owned  at  the  time 
of  the  issuing  of  that  Proclamation.  It  was  no  necessary  ingredient  in  the  title  of 
a  British  ship  to  registry,  that  her  ownership  should  have  been  continuously  British 
from  the  time  of  her  build,  until  the  time  of  the  application  of  her  registry.  Nor 
did  it  make  any  difference,  under  the  3  and  4  Vict.,  c.  56,  that  the  vessel  had  been 
previously  owned  by  a  foreigner.  The  policy  of  the  law  applicable  to  ships  of  this 
class  is  disclosed  in  the  Act,  55  Geo.  III.,  c.  116,  and  confirmed  by  re-enactment  after 
repeal,  by  the  Act,  3  and  4  Vict.,  c.  56 ;  it  is  favourable  to  the  exclusion  of  the  con- 
dition of  continuous  British  ownership,  imposed  temporarily  on  Elast  Indian 
shipping.  The  Act,  55  Greo.  III.,  c.  116,  having  declared  exemption  from  the 
English  registry  Acts,  in  favour  of  all  ships  built  before  the  1st  January  1816,  in 
ports  within  the  limits  of  the  Company'.s  Charter,  and  the  Act,  3  and  4  Will.  IV.,  c. 
59,  having  restricted  that  exemption  to  ships  continuously  British  owned,  the  Act, 
3  and  4  Vict.,  c.  56,  in  a  more  liberal  policy,  repealed  the  restriction,  re-enacted 
the  privileges  to  their  former  extent,  and  permitted  the  Governor-Greneral  in  Council 
to  confer  privileges  of  equal  degree  on  ships  built  after  the  1st  January  1816,  as 
ships  theretofore  built  or  then  building.  The  provisions  requiring  continual 
British  [185]  ownership  were  expressly  repealed  by  the  Act,  3  and  4  Vict.,  c.  56. 
The  intention  of  the  Legislature  was  to  exclude  that  provision  of  the  General 
Registry  Act,  and  to  give  power  to  the  Grovernor-General  in  Council,  to  confer 
analogous  privileges  on  ships  built  after  the  Ist  January  1816. 

Mr.  Wigram,  Q.C.,  and  Mr.  Forsyth,  for  the  Respondent. — It  is  a  general  rule, 
that  the  Registry  and  Navigation  Acts  must  be  construed  with  reference  to  the 
maritime  code  at  large.     The  argument  of  the  Appellant,  that  you  are  to  look  to  the 

3  and  4  Vict.,  c.  56,  and  the  Act  of  the  Legislative  Council  of  India,  No.  X.  of  1841, 
alone,  cannot  prevail.  These  Acts  are  in  pari  materia  with  the  code,  being  applic- 
able to  the  same  subject.  The  same  construction  was  put  upon  the  Legacy  Duty 
Acts.  In  the  matter  of  Cholmondeley  (1  Crom.  and  Mee.  149).  It  cannot  be 
doubted,  that  the  Registry  and  Navigation  Acts  extend  to  India.  Stringer  v. 
Murray  (2  Bar.  and  Aid.  248).  The  Recovery  (6  Rob.  Adm.  Rep.  341,  346),  though 
it  was  doubtful  at  one  time.     Wilson  v.  Marryat  (1  Bos.  and  Pul.  430).     The  3  and 

4  Vict.,  c.  56,  sec.  3,  declares,  that  it  shall  be  lawful  for  the  Governor-CJeneral  in 
Council,  in  India,  by  Proclamation,  to  declare  ships  built  within  the  limits  of  the 
Company's  Charter,  to  be  British  ships,  for  the  purposes  of  trade,  within  the  limits 
of  the  Charter.  This  Act  of  Parliament,  however,  gave  no  power  to  the  Governor- 
General  in  Council  to  abrogate  or  restrict  that  part  of  the  Registry  Laws  which 
disqualified  a  vessel  which  had  been  once  owned  by  a  foreigner,  from  being  registered 
as  a  British  ship.  It  cannot  be  taken  as  a  repeal  of  the  former  Acts:  it  is  [186] 
in  the  affirmative  only,  and  cannot  be  a  repeal  of  those  Acts,  unless  there  be  negative 
words,  or  a  plain  contrariety  between  the  two  Acts.  Middleton  v.  Grcfftt  (2  Atk. 
675,  S.C.  Cas.  temp.  Hardw.  57).  There  is  no  indication  of  an  intention  in  the 
3  and  4  Vict.,  c.  56,  to  repeal  the  6  Geo.  IV.,  c.  110,  and  3  and  4  Will.  IV.,  c.  55,  which 
required  continuous  ownership.  In  Dore  v.  Grey  (2  Term.  Rep.  365),  Mr.  Justice 
Ashurst  held  that  the  bare  recital  of  a  Statute,  without  a  clause  of  repeal,  was  not 
sufficient  to  repeal  the  positive  provisions  of  a  former  Statute.  Even  if  this  vessel 
had  been  a  London  built  ship,  unless  she  had  been  continuously  owned  by  British 
subjects,  she  could  not  have  the  privileges  of  a  British  ship ;  3  and  4  Will  IV.,  c. 
59,  sec.  84.  The  words  in  the  Act,  3  and  4  Vict.,  c.  56,  being  owned,  is  to  be  con- 
strued by  the  general  Registry  Laws;  and  by  those  laws,  continuous  ownership  is 
required,  to  entitle  a  vessel  to  be  registered  as  a  British  ship.  There  is  another 
objection,  this  vessel  has  been  sold  to  foreigners.  By  the  general  Registry  and 
Navigation  Laws,  a  ship  that  has  been  sold  to  a  foreigner  is  henceforward  dis- 
qualified from  having  the  advantages  of  a  British  ship.  The  Act  X.  of  1841,  ac- 
cording to  its  just  interpretation,  does  not  authorise  the  registration  of  a  vessel 
built  previously  in  a  foreign  port,  by  and  for  a  foreigner. 

Mr.  Serjeant  Channell,  in  reply. — The  rule  is,  in  construing  an  Act  of  Parlia- 
ment, to  take  the  words  in  the  sense  the  Legislature  has  used  them,  and  they  are  to 
have  that  effect,  unless  the  construction  of  those  words  is  either  by  the  preamble, 
or  by  the  context  of  the  words,  controlled  or  altered.     There  can  be  no  doubt  here, 

669 


Digitized  by 


Google 


IV  MOOBE  WD.  APP..  187      CRAWFORD  V.  SPOON ER  [1846] 

that  the  Legislature,  in  [187]  using  the  words,  being  owned,  in  the  3  and  4  Vict, 
c.  56,  meant  them  to  meet  such  a  case  as  the  present.  The  words  "  which  shall 
wholly  belong,"  "  continue  whollj  to  belong,"  and  which  imply  a  continuous 
ownership,  are  limited  in  their  application  to  the  immediate  context,  viz.,  ship* 
condemned  either  as  prize  of  war,  or  forfeited  for  a  breach  of  the  Slave  Trade 
Abolition  Act. 

Lord  Brougham. — ^Their  Lordships  are  clearly  of  opinion,  that  the  Judgment  of 
the  Court  of  Bombay  cannot  stand.  The  construction  of  the  Act  must  be  taken  from 
the  bare  words  of  the  Act.  We  cannot  fish  out  what  possibly  may  have  been  the 
intention  of  the  Legislature ;  we  cannot  aid  the  Legislature's  defective  phrasing  of 
the  Statute ;  we  cannot  add,  and  mend,  and,  by  construction,  make  up  deficiencies 
which  are  left  there.  If  the  Legislature  did  intend  that  which  it  has  not  expressed 
clearly;  much  more,  if  the  Legislature  intended  something  very  different;  if 
the  Legislature  intended  something  pretty  nearly  the  opposite  of  what  is  said,  it  is 
not  for  Judges  to  invent  something  which  they  do  not  meet  with  in  the  words  of  the 
text  (aiding  their  construction  of  the  text  always,  of  course,  by  the  context) ;  it  is 
not  for  them  so  to  supply  a  meaning,  for,  in  reality,  it  would  be  supplying  it :  the 
true  way  in  these  cases  is,  to  take  the  words  as  the  Legislature  have  given  them, 
and  to  take  the  meaning  which  the  words  given  naturally  imply,  unless  where  tie 
construction  of  those  words  is,  either  by  the  preamble  or  by  the  context  of  the  words 
in  question,  controlled  or  altered ;  and,  therefore,  if  any  other  meaning  was  intended 
than  that  which  the  words  purport  plainly  to  import,  then  let  anotlier  Act  supply 
that  meaning,  and  [188]  supply  the  defect  in  the  previous  Act.  We  lean  very  much 
to  construing  these  words  in  the  way  which  has  been  pointed  out  by  the  learned 
Serjeant  in  his  reply,  that  these  words,  which  import  continuous  ownership,  are 
limited  in  their  application  to  the  immediate  context,  namely,  ships  condemned, 
either  as  prize  of  war,  or  forfeited  and  condemned  as  forfeited  for  a  breach  of  the 
Slave  Trade  Abolition  Act.  It  seems  to  us  to  be  the  plain  and  obvious  construction 
of  that  section,  and  that  is  not  at  all  varied  by  the  8th  and  9th  sections,  having 
the  word  "  again  "  added,  which  makes  a  most  material  difference  in  its  natural 
construction.  When  the  words  are  merely  "  owned  by  British  subjects,"  can  we  say 
that  we  are  to  impart  into  that,  a  totally  different  consideration,  and  make  it  as  if 
it  had  been,  "  then,  and  up  to  that  time,  and  all  times,  continuously  owned  by  British 
subjects?"  Could  the  Legislature  mean  no  such  thing  as  that  expressed  in  the  very 
words  to  which  we  have  been  referred;  supposing  those  words  to  have  the  largest 
possible  construction  and  scope  that  they  can  have,  and  not  to  be  limited  according 
to  the  argument  of  the  learned  Serjeant,  to  which  we  lean,  and  which  we  think  is  a 
very  tenable  one;  namely,  to  vessek  condemned  by  the  Admiralty  Courts  as  priaet, 
or  forfeited  under  the  Slave  Trade  Abolition  Act)  If  those  words  are  confined  to 
the  cases  of  prize  and  forfeitures,  under  the  Abolition  Act,  cadit  questio,  because 
then  there  is  an  end  of  the  whole  argument  with  respect  to  continuous  ownership, 
for  the  whole  argument  rests  entirely  upon  those  words ;  but  if,  as  we,  for  the  present, 
assume  for  argument's  sake,  these  words  have  no  such  limitatiou,  but  that,  instead 
of  being  restricted  to  those  cases,  are  perfectly  general,  and  do  not  apply  merely  to 
the  cases  of  prize  vessels  and  slave-trade  forfeited  [189]  vessels,  supposing  them  to 
be  so  general,  according  to  the  Respondent's  argument,  are  we  to  assume  that  those 
words  were  added,  not  having  existed  before,  for  the  express  purpose  of  making 
what? — of  making  "  owned,"  or  rather  "  belong  to  "  (for  that  is  the  expression  there), 
qualified  still  further,  by  the  introduction  of  another  requisite,  viz.,  that  they  should 
"  always  have  so  belonged  to."  If  the  Legislature  thought  it  necessary  to  add  these 
words,  because  the  words  "  belong  to,"  in  themselves,  were  not  sufficient,  what  are 
we  to  say,  then,  when  they  leave  out  these  words?  We  cannot  get  over  that;  they 
leave  out  the  words  in  the  case  in  question,  and  say,  "  owned  by : "  then  if  "  belong  to  " 
did  not  mean  continuous  ownership,  the  addition  of  the  further  words,  "  which  shall 
always  have  belonged  to,"  we  say  "  owned  by,"  in  parity  of  reasoning,  does  not  mean 
continuous  ownership :  but  when  those  new  words,  adding  an  additional  condition, 
are  taken  into  the  account,  the  words  "  owned  by,"  must  be  confined  to  the  present 
nteaning,  viz.,  owned  by,  at  the  time  of  the  registration. 

It  appears  to  their  Lordships,  therefore,  that  this  is  a  case,  free  from  all  reason- 
able doubt,  and  that  they  must  construe  the  words  of  the  Act,  as  they  find  them. 
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There  ii  no  difference  between  the  words  of  the  Act  and  the  Proclamation :  we  must 
take  them  together ;  and  taking  them  so,  we  are  of  opinion  that  this  judgment  cannot 
stand.  It  was  a  judgment  upon  a  special  case;  the  judgment  states  the  facts,  in  the 
nature  of  a  special  verdict,  and  this  is  in  the  nature  of  a  Writ  of  Error,  upon  that 
special  verdict,  though  it  only  purports  to  be  upon  a  special  case.  We  reverse  the 
Judgment  of  the  Court  below,  and  give  Judgment  for  the  Plaintiff,  with  nominal 
damages. 

[Mews'  Dig.  tit.  SHIPPING;  A.  III.  Ebuistration ;  1.  Und«r  M.  S.  Acts;  b.  Foreign 
Owners;  Foreign  Ships.  S.C.  6  Moo.  P.C.  I.  On  point  (i.)  as  to  what  is  a  British 
Ship,  cf.  s.  1  of  Merchant  Shipping  Act,  1894  (57  and  58  Vict.  c.  60);  (ii.)  as  to 
inability  of  Court  to  supply  rasvs  omissus  (4  Moo.  Ind.  App.  187),  cf.  Mersey 
Docks,  etc..  Board  v.  Henderson,  1888,  13  A.C.  602;  Green  v.  Wood,  1845,  7 
«i.B.  at  p.  185;  Whiteley  v.  Cha.ppeU,  1868,  L.R.  4  Q.B.  UlxPvnkeHon  v. 
Boston,  1873,  L.R.  16  eq.  490,  492;  Scott  v.  Legg,  1877,  10  Q.B.D.  238.  2  and 
3  Vict.  c.  56  was  repealed  as  to  all  H.M.'s  dominions  bv  S.L.R.  (No.  2)  Act,  1890. 
Act  X.  of  1841  was  amended  by  Act  XI.  of  1850,  Act  V.  of  1883,  and  Act  VII. 
of  1891.] 


[190]  HIS  MAJESTY'S  ATTORNEY-GENERAL,  at  the  relation  of  GEORGE  WEST- 
COTi,  — Informant;  WILLIAM  DOUGLAS  BRODIE,  and  Others,— 
Defendants*  [Dec.  15,  1846]. 

On  Appeal  from  the  Supreme  Court  at  Madras. 
Heard  Ex  parte. 

The  Supreme  Court  at  Madras  (established  by  the  Madras  Charter  of  1800)  has 
an  equitable  jurisdiction,  similar  to,  and  corresponding  with,  the  equitable 

i'urisdiction  exercised  by  the  Court  of  Chancery  in  England,  over  charities 
4  Moo.  Ind.  App.  193,  194,  199]. 
By  the  53  Geo.  III.,  c.  155,  sec.  Ill,  the  Advocate-General  is  entitled  to  appear  and 
represent  the  Crown,  in  informations  for  the  administration  of  charitable 
funds  [4  Moo.  Ind.  App.  200], 

The  questions  raised  by  this  Appeal  were,  first,  whether  the  Supreme  Court  at 
Madras  had  an  equitable  jurisdiction,  similar  to  that  exercised  by  the  Court  of 
Chancery  in  England,  over  charities ;  and,  secondly,  whether  the  Advocate-General, 
at  Madras,  had  authority  to  appear  on  behalf  of  the  Crown,  and  prosecute  an 
information,  filed  for  the  administration  of  funds  dedicated  to  charitable  purposes. 
These  questions  arose  under  the  following  circumstances: — 
Peter  Uacan,  an  Armenian  merchant,  and  inhabitant  of  Madras,  by  his  W^ill, 
bearing  date  the  19th  day  of  January  1750,  bequeathed  the  sum  of  1000  pagodas, 
in  trust,  to  pay  out  of  the  interest  of  such  principal  sum,  suflScient  to  keep  in 
repair  a  bridge  and  stairs,  [191]  which  he  had  built  upon  the  river  at  St.  Thomas's 
mount.  By  a  codicil,  the  testator  enlarged  the  bequest  to  1200  pagodas.  The 
testator  died  in  the  year  1756.  On  the  8th  of  January  1805,  an  information  was 
filed  "  by  His  Majesty's  Attorney-General,  at  and  by  the  relation  of  George  Westcott, 
E^q.,  and  others,"  in  the  Supreme  Court  of  Madras,  against  William  Douglas  Brodie, 
Alexander  Cockburn,  and  Joseph  Baker,  the  trustees  in  whom  the  sum  was  then 
vested,  praying  that  the  trusts  of  the  Will  might  be  settled  and  established,  and  tlic 
above  charitable  bequest  carried  into  execution.  This  information  was  signed  as 
follows: — "For  His  Majesty's  Attorney-General,  Alexander  Anstruther,"  who  was 
the  then  Advocate-General,  at  Madras.  The  usual  proceedings  having  taken  place 
in  the  cause,  the  Supreme  Court,  by  a  decree  made  in  1805,  referred  it  to  the  master, 
to  take  an  account  and  for  appointment  of  trustees.     The  master  made  his  report, 

•  Present :   Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Peraberton  Leigh. 
Privy  Councillors, — ^Assessors, — Sir  E.  H.  East,  Bart.,  and  Sir  E.  Ryan,  Knt. 
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which  was  confirmed.  Various  orders  were  made  in  the  suit,  by  the  Court,  at  the 
instance  of  the  Advocate-General,  between  that  year  and  the  year  1817.  From  the 
year  1817  down  to  the  year  1843  no  proceedings  were  taken  in  the  suit. 

On  the  28th  of  July  1843,  a  petition  was  presented,  entitled  in  the  cause,  by  the 
Rev.  Antonio  de  Rozario  Cardozo,  the  vicar  of  St.  Thomas's  mount,  a  stranger  to 
the  suit,  in  which  he  stated  that  all  the  trustees  were  either  dead  or  had  left  India ; 
that  he  had  expended  various  sums  of  money  in  repairing  the  said  stairs ;  that  they 
were  still  out  of  repair,  and  the  petitioner  prayed,  that  he  might  be  paid,  out  of 
the  trust-funds,  the  sums  expended  for  the  repairs,  and  that  the  money  might  be 
invested  in  Government  securities,  and  the  interest  paid  to  the  petitioner,  to  be 
applied  by  him,  [192]  in  and  about  repairing  and  keeping  in  repair  the  steps. 

Upon  this  petition  coming  before  the  Court,  on  the  28th  of  July  1843,  George 
Norton,  Esq.,  in  his  capacity  of  Advocate-General  of  Madras,  informed  the  Court, 
that  he  had  received  no  notice  of  the  petition  or  motion,  then  before  the  Court,  and 
entitled  in  the  cause,  and  claimed,  on  the  part  of  Her  Majesty's  Attorney-General, 
a  right  to  appear,  and  be  heard  in  opposition  to  such  motion,  in  case  he  should 
deem  it  expedient;  but  the  Supreme  Court  ruled,  that  he  had  no  right  in  his  character 
of  Advocate-General,  to  such  notice,  or  to  be  heard  in  respect  of  such  motion. 

On  the  7th  of  August  1843,  a  further  motion  was  made  on  behalf  of  the  petitioner, 
when  the  Advocate-General  again  claimed  the  right  to  be  heard,  but  the  Supreme 
Court  refused  to  hear  him,  and  made  the  order  upon  the  motion  of  the  petitioner. 

The  Advocate-General,  on  the  2nd  of  October  1843,  on  behalf  of  Her  Majesty, 
moved  the  Supreme  Court  upon  notice,  that  the  order  of  the  7th  of  August  1843 
might  be  set  aside  for  irregularity;  first,  because  the  petitioner  had  no  right  or 
interest  in  the  suit,  or  in  the  funds  standing  to  the  credit  thereof ;  second,  because 
the  prayer  of  the  petition  was  moved  for  without  any  notice  having  been  served  on 
the  Advocate-General ;  and  third,  because  (having  reference  to  the  state  of  the  suit) 
any  further  proceedings  in  the  same,  must  and  ought  to  originate  on  behalf  of  the 
Crown,  and  at  the  suit,  or  on  the  motion,  of  the  Advocate-General. 

The  Supreme  Court,  upon  this  motion,  determined  that  the  Appellant  had  no 
right,  as  Advocate-General,  to  appear  or  to  be  heard,  and  refused  the  motion.  The 
grounds  on  which  the  Court  decided  that  the  [193]  Advocate-General  had  no  right 
to  appear  were,  first,  that  the  right  of  the  Advocate-General  to  represent  the  Crown, 
under  the  Statute,  53  Geo.  III.,  c.  155,  sec.  Ill,  was  confined  to  matters  involving 
pecuniary  interests,  and  did  not  embrace  those  functions  which  the  Attorney-General 
discharges  for  the  purpose  of  enforcing  the  prerogatives  belonging  to  the  Sovereign, 
as  parens  patriae;  and  secondly,  that  if  the  Statute  could  be  construed  as  conferring 
powers  to  act  on  behalf  of  the  Crown,  in  the  superintendence  of  charities,  there 
existed  in  India  no  jurisdiction  to  which  such  powers  could  be  made  to  attach. 

The  Advocate-General  petitioned  for  leave  to  appeal  to  Her  Majesty  in  Council, 
which  the  Court  granted.  No  one  appearing  in  support  of  the  order  of  the  Supreme 
Court,  the  appeal  was  heard  ex  parte. 

The  Attorney-General  (Sir  John  Jervis)  appeared  for  the  Crown,  and  said  that 
the  Crown  was  in  favour  of  the  appeal,  but  offered  no  argument 

Mr.  Wigram,  Q.C.,  (with  whom  was  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,) 
for  the  Advocate-General. — The  grounds  upon  which  the  Supreme  Court  refused  to 
hear  the  Advocate-General,  were,  first,  that  that  Court  had  no  jurisdiction,  in  matters 
of  charity;  and,  secondly,  that  if  there  was  jurisdiction  in  the  Court,  yet  that  the 
Advocate-General  had  no  right  to  represent  the  public.  Neither  of  these  proposi- 
tions can  be  maintained. 

I.  The  Supreme  Court  has  jurisdiction  in  matters  of  charity. — [Lord  Brougham : 
There  can  be  no  question,  that  the  Supreme  Court  has  jurisdiction  over  charities; 
[194]  we  are  surprised  that  there  could  be  any  doubt,  after  we  decided  that  fact,  in 
the  case  of  the  Mayor  of  Lyon^  v.  The  East  India  Co-iwpany  (1  Moore's  Ind.  App. 
Cases,  175)]. — Yes,  and  in  Mitford  v.  Beynolds  (1  Phillips,  193),  Lord  Lyndhurst  ex- 
pressly recognized  that  decision :  he  said,  "  I  understand  from  the  Acts  of  Parlia- 
ment (13  Geo.  III.,  c.  63,  and  21  Geo.  III.,  c.  70),  by  which  the  Supreme  Court  of 
Calcutta  was  founded,  and  from  the  case  of  the  Mayor  of  Lyons  v.  Th-e  Ea«t  India 
Company,  that  the  Supreme  Court  of  Calcutta  exercises  an  equitable  jurisdiction 
similar  to,  and  corresponding  with,  the  equitable  jurisdiction  of  this  Court,  in  matters 
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of  charity."  By  the  Charter  of  Madras,  of  1800,  the  Supreme  Court  is  constituted 
a  Court  of  Equity,  to  have  an  equitable  jurisdiction,  with  the  same  power  and 
authority  to  administer  justice,  in  a  summary  manner,  according,  or  as  near  as  may 
be,  to  the  rules  and  proceedings  of  the  High  Court  of  Chancery  in  Great  Britain. 
It  must  be  taken  as  a  Court  of  Equity,  in  the  largest  sense.  There  is  no  difierence 
between  the  Charters  of  Madras  and  Calcutta  in  respect  of  their  equitable  j  urisdic- 
tion.  If  the  Court  below  meant  that  the  Supreme  Court  of  Madras,  although  a  Court 
of  Equity,  had  not  the  same  powers  in  respect  of  the  administration  of  charities, 
as  belong  to  the  Court  of  Chancery  in  England,  it  was  quite  wrong.  It  might  be, 
that  the  Supreme  Court  had  not  that  peculiar  jurisdiction  which  the  Lord  Chancellor, 
in  his  discretion,  exercises  for  the  Sovereign,  individually,  under  the  sign-manual. 
That  question,  however,  cannot  arise  here.  The  Chief  Justice  thought  that  the 
£!quity  side  of  the  Exchequer,  previous  to  the  abolition  of  that  Court  and  its  transfer, 
had  no  original  jurisdiction  in  matters  of  charity.  This  was  quite  a  [195]  mistake, 
as  is  plainly  shown  from  the  cases  of  The  Attorney-General  v.  Holland  (2  You.  and 
Col.  683),  and  The  Attorney-General  v.  Molland  (1  Younge,  562). — [Lord  Langdale : 
That  point  is  clear.  What  however  was  the  nature  of  the  jurisdiction  of  the  Court  of 
Chancery,  in  matters  of  charity,  prior  to  the  Statute,  43  Eliz.,  c.  4?]  It  is  mentioned 
by  Lord  Commissioner  Jekyl,  in  Eyre  v.  Countess  of  SlMftshwry  (2  P.  Will.  11), 
"  that  the  right,  which  the  King  has,  as  pater  patriae,  to  take  care  of  his  subjects 
in  cases  of  charities,  etc.,  falls  under  the  direction  of  the  Court  of  Chancery."  It 
is  part  of  the  general  equitable  jurisdiction.  There  is  nothing  peculiar  at  all  in 
the  circumstances  of  this  particular  fund  being  a  charity ;  it  is  a  trust,  and  it  was  in 
that  light  only  that  the  Court  was  called  upon  to  execute  it. — [Lord  Langdale :  The 
question  then  is,  whether  there  is  a  law-officer  in  India,  properly  constituted  to 
represent  the  Crown.] — The  Advocate-General  is  competent  to  represent  the  public, 
by  virtue  of  his  position  as  principal  law-officer  of  the  Government,  as  also  by  the 
Statute,  53  Geo.  III.,  c.  155,  s.  Ill,  which  authorizes  the  Advocate-General  to  exhibit, 
in  the  Supreme  Court,  any  information,  or  informations,  in  the  nature  of  an  action 
or  actions  at  law,  or  of  a  biU  or  bills  in  Equity,  for,  or  in  respect  of,  any  matter, 
cause,  or  thing,  whatsoever,  as  fully  and  effectually,  to  all  intents  and  purposes,  as 
His  Majesty's  Attorney-General,  for  the  time  being,  is,  by  law,  authorized  to  exhibit 
any  such  information  or  informations  in  any  of  His  Majesty's  Courts  of  Equity  in 
this  country.  The  Court  below  restricts  the  right  of  the  Advocate-General,  by 
confining  his  right  to  represent  the  Crown,  to  matters  involving  pecuniary  interests 
only.  This  is  a  limited  interpretation,  and  [196]  contrary  to  the  rule,  which  has 
always  been,  to  construe  remedial  acts,  like  the  present,  largely  and  not  restrictively. 
Evans  v.  Jones  (9  Bing.  316).  The  King  v.  Pierce  (3  Mau.  and  SeL  66-6).  In  The 
Corporatvm  of  Ludlow  v.  Greenhovte  (1  Bli.  New.  Rep.,  48),  Lord  Redesdale  explained 
the  origin  of  the  Attorney-General  being  a  party  to  charity  cases,  in  these  words : 
"  Now,  why  was  the  Attorney-General  a  party  before  this  Act  (52  Geo.  III.,  c.  101) 
passed,  in  informations  filed  for  the  purpose  of  carrying  into  execution  any  charit- 
able purpose,  or  remedying  any  abuse  which  might  exist  with  respect  to  the  applica- 
tion of  funds  given  for  the  purposes  of  charity?  The  ground  stated  in  all  the 
books  is  this,  that  the  King  is  to  be  considered  as  the  parens  patriae,  that  he  is  the 
protector  of  every  part  of  his  subjects,  and  that,  therefore,  it  is  the  duty  of  his 
officer,  the  Attorney-General,  to  see  that  justice  is  done  to  every  part  of  those  subjects." 
Again,  Sir  Anthony  Hart,  in  The  Attorney-General  v.  Mayor  of  Galway  (1  MoUoy, 
103),  expresses  his  opinion  that  "  it  is  the  privilege  of  the  Attorney-General,  acting 
on  behalf  of  the  public,  to  come  into  a  Court  of  Equity,  even  for  a  legal  matter." 
The  Advocate-General,  as  the  principal  law-officer,  was  originally  a  party  to  the 
suit. 

It  is  a  fallacy  to  view  the  Crown  as  the  present  parens  patriae  in  India.  The 
delegated  Government,  the  East  India  Company,  is  parens  patriae.  By  the  present 
Charter,  3  and  4  Will.  IV.,  c.  85,  the  entire  Government  of  India  is,  down  to  the  year 
1854,  placed  under  the  direction  of  the  East  India  Company,  subject  to  the  Board 
of  Control.  They  are  lessees  under  the  Crown,  of  the  Government  of  India,  during 
the  term  of  the  Charter,  and  stand,  for  the  period  of  the  [197]  lease,  in  the  place  of 
the  Crown,  as  parens  patriae.  There  can  be  no  doubt  that  the  East  India  Company 
is  the  Sovereign  ruling  power.  The  Nabob  of  the  Cama-tic  v.  The  East  India  Com- 
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pany  (2  Ves.  Jun.  56).     Gibton  v.  The  East  India  Company  (5  Bing.  N.C.  273).     The 
East  India  Company  take  the  privileges,  with  the  corresponding  duty,  of  guarding 
and  protecting  the  public  rights  by  their  law-ofiBcer,  who  is  as  much  a  public  officer, 
as  the  Attorney-General  of  England.— {Dr.  Lushington :  The  only  difficulty  is  this— 
suppose  the  Crown  and  the  East  India  Company  to  have  adverse  interests!] — No  such 
case  could  occur.     Under  the  Charter,  the  East  India  Company  can  have  no  right 
in  anything,  except  as  trustees  for  the  Crown.     It  would  be  similar  to  the  case  of 
Dyke  V.  Walford  (Dec.  8,  1846),  which  lately  occurred  here.     The  question  there 
was,  to  whom  letters  of  administration  to  an  intestate  bastard,  leaving  goods  in  the 
Duchy  of  Lancaster,  should  be  granted ;  whether  to  the  Appellant,  as  Her  Majesty's 
Procurator-General,  on  behalf  of  the  Solicitor  for  the  affairs  of  Her  Majesty's 
Treasury,  Her  Majesty^s  nominee,  as  having  devolved  to  Her  Majesty,  in  right  of 
her  royal  prerogative;  or  to  the  Respondent,  the  Solicitor  for  the  affairs  of  Her 
Majesty's  Duchy  of  Lancaster,  as  having  devolved  to  Her  Majesty,  in  right  of  her 
Duchy  and  County  Palatine  of  Lancaster,  as  the  nominee  and  for  the  use  of  Her 
Majesty.     The  law  officers  of   the  Crown   appeared   for   the   Appellant,   and  the 
Attorney-General  of  the  Duchy  of  Lancaster  for  the  Respondent.     So  it  is,  in  this 
country:  the  Attorney-General,  in  all  cases  concerning  property  in  India,  appears 
and  acts  for  the  Crown.     The  Mayor  of  Lyont  v.  The  East  India  Cow-[198]-pa«y 
[1  Moo.  Ind.  Apf.  175].     Milford  v.  Reynold*  [1  Ph.  193].     We  submit  that  the  judg- 
ment of  the  Court  below  was  erroneous;  that  the  Court  had  jurisdiction,  which, 
indeed,  it  originally  exercised,  by  making  the  order ;  and  that  the  Advocate-General, 
representing  the  Government,  had  a  right  to  be  heard.     We  should  not  have  objected 
to  the  order,  if  the  Advocate-General  had  been  a  party  to  it.     There  is,  however,  a 
technical  difficidty  in  this  case :  the  information  was  filed  in  the  name  of  the  Attorney- 
General,  and  not  of  the  Advocate-General ;  we  submit,  however,  that  it  must  be 
taken  as  if  filed  by  the  Advocate-General. — [Mr.  Pemberton  Leigh:  The  Advocate- 
Greneral  might  have  filed  the  information,  under  the  powers  of  the  Act,  53  Geo.  IH., 
c.  155]. — In  criminal  cases,  the  prosecutions,  when  the  Advocate-General  takes  pro- 
ceedings, are  in  the  name  of  the  Queen.     The  Queen  v.  Eduljee  Byramjee  (3  Moore's 
Ind.  App.  Cases,  468).     The  Queen  v.  Altoo  Paroo  (ib.  488),  but  they  are  always  con- 
ducted by  the  Advocate-General,  who  exercises  the  same  office  in  criminal  trials,  as 
the  Attorney-General  does. — [Lord  Brougham :  Does  the  Advocate-General  enter  a 
nolle  prosequi?] — ^Tes,  and  he  controls  the  proceedings  as  he  pleases. 

Lord  Langdale. — There  are,  no  doubt,  very  curious  and  interesting  matters  which 
might  be  inquired  into  in  this  case ;  but  if  we  are  to  investigate  every  curious  point, 
which  was  not  necessary  for  the  purpose  of  a  decision  of  the  case,  it  would  lead  to  a 
great  deal  of  needless  discussion.  We  apprehend  there  is  no  doubt  that  a  juris- 
diction over  charitable  trusts  of  this  kind  was  exercised  by  the  Court  of  Chancery,  in 
this  country,  at  the  date  of  this  Charter.  The  Court  of  Chancery  has  now,  as  it  had 
[199]  then,  jurisdiction,  to  take  care  that  those  charities  are  duly  executed. 

That  being  the  case,  then  comes  the  Charter,  giving  to  the  Supreme  Court  at 
Madras,  the  same  jurisdiction  as  the  Court  of  Chancery  had  here.  The  whole  of  the 
difficulty  which  has  been  raised  in  this  case  is  upon  a  supposition,  on  the  part  of  the 
Court  in  India,  that  the  Court  of  Chancery  had  not  jurisdiction.  It  is  most  singular, 
certainly,  that  the  Supreme  Court  at  Madras  should  have  come  to  the  conclusion, 
that  they  could  not  hear  the  Advocate-General,  and  yet  that  they  could  make  an 
order,  in  the  case.  Their  Lordships  have  no  doubt  that  the  Court  of  Chancery  here 
would  have  had  jurisdiction,  if  the  matter  had  arisen  here,  and  that  the  Court  in 
India  had  jurisdiction,  the  matter  originating  there.  In  this  particular  case,  its 
jurisdiction  has  been  already  exercised.  It  does  not  seem  to  be  very  material  to 
consider,  whether  it  has  been  exercised  with  perfect  regularity,  or  not.  Upon  an 
application  in  the  name  of  the  Attorney-General,  the  trustees  were  ordered  to 
attend,  and  did  attend,  and  the  money  which  accrued  to  them  was  brought  into 
Court,  and  lodged  in  Court,  and  dealt  with  by  the  Court.  That  having  been  done,  all 
matters  of  account,  on  the  part  of  the  trustees,  have  been  executed.  And  the  Court, 
by  those  proceedings,  had  become  itself  a  trustee;  and  the  question  is,  how  that 
trust  should  be  best  executed.  The  relators  are  gone,  they  may  be  supposed  to  be  dead, 
and  the  trustees  may  be  taken  to  be  dead     The  Court  is  the  trustee ;  and  the  question 
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is,  upon  whose  application,  or  in  what  form  and  manner,  tibe  trust  is  to  be 
executed. 

What  has  happened  here,  is,  that  a  private  individual  comes  into  Court,  and 
desires  that  this  fund  may  be  [200]  applied  in  a  particular  way,  which  he  says  is  the 
proper  way.  The  question  is,  not  whether  that  is  the  proper  manner  of  proceeding, 
but  whether  he  has  a  lonu  standi  in  the  Court.  Then  arises  the  question,  whether  the 
Advocate-General  ought  to  be  heard. 

Now  it  appears  to  us,  if  we  are  to  rely  upon  the  Statute  [55  Geo.  III.  c.  155,  s.  111} 
alone,  the  words  of  the  enactment  are  quite  sufficient,  and  the  effect  of  them  is  not 
abridged  by  the  statement  of  the  particular  purpose,  which  is  set  forth  in  the 
preamble. 

There  is  an  end  of  the  matter.  That  is  the  whole  case.  The  question  is,  whether 
this  order  has  been  properly  made,  after  the  refusal  to  hear,  perhaps,  the  only  person 
whose  duty  it  was  to  see  that  the  Court  was  duly  informed  of  those  circumstances, 
which  it  was  important  for  the  Court  to  attend  to.  It  does  appear  to  us,  that  that 
was  an  irregular  course  of  proceeding.  It  is  now  stated  on  behalf  of  the  Advocate- 
General,  that  if  he  had  been  present  he  would  not  have  objected  to  the  order.  The 
order  fails  only  on  account  of  this  irregularity.  Therefore,  we  think  it  might  be 
very  weU  stated,  that  this  appeal  should  be  allowed,  without  prejudice  to  the  like 
order  being  made,  upon  hearing  the  Advocate-General. 

[Mews'  Dig.  tit.  CHARITY ;  I.  Jurisdiction  and  Powhbs  ;  I.  Of  Court;  a.  Original; 
i.  In  General;  VII.  Pbaoticb;.  4.  Parties;  c.  Attomey-Getieral.  S.C.  6  Moo.  P.C. 
12.  On  point  as  to  equitable  jurisdiction  of  Indian  High  Courts  and  the  Ad- 
vocate-General, see  Cod.  Civ.  Proc.  (Act  XIV.  of  1882)  s.  539 ;  and  Act  XU.  of 
1891.  The  High  Court  of  Madras  is  now  constituted  by  letters  patent  of  28th 
Dec.  1865  (Stat  R.  and  0.  Rev.  IV.  96)  made  under  the  Indian  High  Courts  Act, 
1861  (24  and  25  Vict.  c.  104).] 


[201]    JOSIAH    PATRICK    WISE,— Appellant ;    KISHENKOOMAR    BOUS    and 
SHEEBCHUNDER  GBOSE,— Respondents  *  [Feb.  11,  12,  1847]. 

On  Appeal  from  the  Sudder  Dewamny  Adawlut  at  Calcutta. 
Heard  Ex  parte. 

To  an  action  for  recovery  of  arrears  of  rent,  due  to  the  Plaintiff,  under  a  sub-lease 
of  a  pergunna,  the  Defendant  pleaded,  that  the  sub-lease  was  part  of  a  loan 
transaction,  for  the  purpose  of  securing  to  the  Plaintiff  an  illegal  interest 
upon  the  loan,  and  was  void,  under  Reg.  XV.  of  1793.  The  Courts  in  India 
held,  that  it  was  an  usurious  transaction,  and  dismissed  the  action.  Upon 
appeal,  this  decision  was  confirmed  by  the  Judicial  Committee  of  the  Privy 
Council. 

No  appearance  having  been  entered  by  the  Respondents,  to  an  appeal  from  India, 
and  the  Appellant's  case  being  ready  to  lodge  for  hearing,  their  Lordships, 
upon  the  application  of  the  Appellant,  made  an  order,  that  the  Respondents 
should  be  served  with  notice,  that  unless  they  brought  in  their  case  without 
delay,  the  appeal  would  be  heard  ex  parte;  giving  the  Appellant  liberty  to 
proceed  in  the  Court  below,  to  render  such  service  effectual ;  and  the  Court  waa 
ordered  to  certify  to  the  Judicial  Committee,  what  had  been  done  with  respect 
to  the  same  [4  Moo.  Ind.  App.  214,  215]. 

This  suit  was  brought  by  one  Muneeram  Dey  Sircar,  whose  interest  was  after- 
wards represented  by  the  Appellant,  against  the  Respondents,  to  recover  arrears  of 
rent,  amounting  to  S.  Rs.  14,969.  12a.  and  2g.,  due  on  a  sub-lease  of  an  eight  annaa 

*  Present :  Members  of  the  Judicial  Committee, — ^Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — ^Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 
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share,  in  certain  property  included  in  the  pergunnas  Bykontspoor,  H^ar,  and 
situate  in  the  District  of  Dacca.  The  defence  to  the  action  was,  that  the  sub-lease 
was  only  part  of  other  transactions,  relating  to  a  loan  of  money,  and  that  the  claim 
was  affected  by  usury,  and  was  void,  under  the  8th  and  9th  sections  of  Ben.  Reg.  XS\ 
of  1793. 

[202]  The  suit  arose  under  the  following  circumstances:  — 

In  the  year  1831,  Eishenkoomar  Bous,  Zemindar  of  pergunna  Bykontspoor,  being 
in  arrears  for  Government  revenue,  applied  to  the  Appellant,  for  the  loan  of  S.  Rs. 
20,000,  to  be  paid  off  in  the  course  of  six  years.  The  Appellant  consented  to  advance 
him  that  amount,  upon  having  the  repayment  thereof  profterly  secured  to  him.  The 
negociation  was  conducted  on  behalf  of  the  Appellant,  by  Muneeram  Dey  Sircar,  the 
Gomastah  or  manager  of  the  Appellant,  and  it  was  ultimately  agreed  that  the  loan 
should  be  made,  and  that  the  securities  to  be  given  for  the  repayment  thereof,  with 
interest,  should  be  the  personal  bond  of  Eishenkoomar  Bous,  and  a  lease  of  his 
Zemindary,  to  be  made  to  Muneeram  Dey  Sircar,  accompanied  by  an  order  from 
Eishenkoomar  Bous,  wherdsy  Eishenkoomar  Bous  should  direct  Muneeram  Dey  Sircar 
to  pay  to  the  Appellant,  principal  and  interest  out  of  the  proprietary  allowance  or 
profit  rent,  at  certain  times,  which  were  agreed  on.  In  pursuance  of  the  agreement, 
the  Appellant,  on  the  29th  of  May  1831,  lent  to  the  Respondent,  S.  Rs.  20,000,  and  the 
Respondent  gave  his  bond  to  the  Appellant,  whereby  he  became  bound  to  repay  that 
sum,  with  interest,  after  the  rate  of  one  per  cent  per  month,  by  the  month  of 
March  1837. 

At  the  same  time,  in  pursuance  of  the  same  agreement,  Eishenkoomar  Bous 
executed  a  lease  of  his  lands  and  Zemindary,  to  Muneeram  Dey  Sircar.  This  lease, 
after  describing  the  property  demised,  proceeded  as  follows :  "  Eight  annas  share 
of  this  estate  is  my  own,  the  Government  assessment  of  which  is  Rs.  6117.  9a.  and  5g. 
This  share,  apart  from  talookdars,  according  to  a  separate  paper  signed  by  you,  I 
have  leased  to  you,  for  a  term  of  six  years,  or  from  1238  [203]  B.S.  to  1243  B.S.  The 
Mofuasil  collections  of  the  said  share  amount  to  Rs.  14,933.  11a.  and  2c.  annually, 
according  to  a  separate  paper.  Deducting  from  this  sum  the  Mofussil  collection 
expenses,  amounting  yearly  to  Rs.  1160.  13a.  lOg.  and  2c.,  the  fees  of  the  lease, 
amounting  to  Rs.  1200,  the  expenses  of  the  collections  made  by  the  proprietor,  the 
wages  of  attornies,  etc.,  the  expenses  attendant  on  the  payment  of  the  Government 
assessment,  amounting  to  Rs.  300,  and  the  Government  assessment,  amounting  to  Rs. 
6117.  9a.  5g.,  making  a  total  of  Rs.  8778.  6a.  lag.,  and  2c.,  the  balance,  viz.  S.  Rs. 
6156.  4a.  and  6g.,  are  due  to  me  as  proprietary  allowance.  This  sum  you  shall  pay 
me  in  conformity  to  the  instalments  detailed  below,  year  after  year,  and  instalment 
after  instalment  j  you  shall  pay  the  Government  assessment  into  the  coUectorate. 
year  after  year,  according  to  the  instalments  fixed  by  Government.  The  profits  and 
losses  of  the  lease  are  yours,  I  have  nothing  to  do  with  them ;  and  you  shall  give  me 
a  copy  of  the  Mofussil  collection  papers  in  the  year  your  lease  expires,  and  then  give 
up  the  lease."  And  then  there  followed  a  detailed  list,  making  a  total  of  Rs. 
6155.  4a.  5g. 

This  lease  was  accompanied  by  a  deed  of  possession,  and,  as  agreed  upon,  it  was 
also  accompanied  by  an  order  for  transfer  of  payment,  both  of  which  instruments 
were  given  by  the  Respondent,  Eishenkoomar  Bous,  to  Muneeram  Dey  Sircar.  The 
latter  instrument  was  as  follows :  "  Having  leased  to  you  the  said  property,  which  is 
my  estate,  for  a  term  of  six  years,  from  1238  B.S.  to  1243  B.S.,  I  herirfjy  authorize 
you  to  pay  the  sum  due  to  me  for  allowance  to  Mr.  Wise's  banker,  residing  in  the  city 
of  Dacca,  from  whom  I  borrowed  Rs.  20,000,  and  executed  a  bond  for  the  [204]  same. 
This  sum,  with  the  interest,  amounts  to  Rs.  27,438.  2a.  5g.  and  2c.,  for  the  period,  and 
I  have  made  it  over  to  you — ^you  shall  pay  it  year  after  year,  from  the  amount  of 
allowance  due  to  me  for  the  said  property,  until  the  expiration  of  the  above-mentioned 
term,  according  to  the  detail  below;  and  you  shall  take  from  him,  and  ^ive  me,  tlie 
said  banker's  receipts,  for  which  you  will  receive  acknowledgments,  and  after  paying 
the  whole  of  the  amount  made  over  to  you,  you  shall  release  my  bond,  and  prodi  ee 
it  to  me." 

Muneeram  Dey  Sircar  was  let  into  possession,  and  remained  in  such  possession 
for  about  eight  months,  during  which  period  he  improved  the  property  by  care  and 
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management;  so  that  the  Mofusail  collections  became  considerably  increased  in 
value. 

On  the  16th  of  January  1832,  a  sub-lease  of  the  premises  was  made  by  Muueeram 
Dey  Sircar  to  Sheebchunder  Ghose,  and  a  counterpart  of  such  sub-lease  was  signed 
and  given  by  Sheebchunder  phose  to  Muneeram  Dey  Sircar,  which,  after  describing 
the  property,  was,  in  its  material  particulars,  in  the  following  words :  "  Having  made 
an  application  to  you  for  sub-lease,  on  the  terms  of  your  lease,  I  have  taken  a  sub- 
lease of  the  said  share  from  you,  on  the  security  of  the  proprietor  of  the  land,  Eishen- 
koomar  Bous,  for  a  term  of  six  years,  from  1238  B.S.  to  1243  B.S. :  the  Mofussil 
collections  of  the  said  share,  inclusive  of  the  excess  to  which  I  have  agreed,  amount  to 
Rs.  15,783.  11a.  and  2c.  Deducting  from  this  sum  the  expenses  of  Mofussil  collec- 
tions, amounting  yearly  to  Rs.  1160.  31a.  lOg.  and  2c.,  the  expenses  of  the  collections 
made  by  the  proprietor  of  the  land,  tiie  wages  of  attornies,  etc.,  and  other  expenses 
attendant  on  the  payment  of  the  Government  assessment,  amounting  to  Rs.  300,  the 
[206]  Government  assessment,  amounting  to  Rs.  6117.  9a.  and  5g.,  and  the  allowance 
of  the  proprietor  of  the  land,  amounting  to  Rs.  1055.  4a.  and  5g.  per  annum,  makine 
a  total  of  Rs.  8663.  11a.  and  2c.,  the  balance,  viz.  Rs.  7150,  which  is  due  to  you,  I 
will  pay  to  you  according  to  the  detail  below,  year  after  year,  and  month  after  month, 
to  the  end  of  the  sub-lease.  I  will  pay  the  Government  assessment  for  the  term  of  my 
sub-lease,  according  to  the  instalments  fixed  by  the  Government,  instalment  after 
instalment,  into  the  district  collectorates.  I  will  pay  yearly  the  allowance  of  the 
proprietor  of  the  land  to  the  term  of  my  sub-lease.  I  will  take  his  receipts,  and  give 
them  to  you."     Then  followed  a  detail  of  inst;alments,  amounting  to  S.  Rs.  7150. 

Annexed  to  the  sub-lease  was  the  security-bond  of  Eishenkoomar  Bous,  whereby  he 
became  bound  to  Muneeram  Dey  Sircar,  for  the  due  performance  of  the  conditions  of 
the  sub-lease,  to  the  following  effect :  "  I,  Kishenkoomer  Bous,  landholder,  execute 
this  security-bond,  and  hereby  become  surety,  agreeably  to  the  tenor  of  this  counter- 
part of  sub-lease,  on  the  strength  of  the  property  mentioned  therein.  I  will  liquidate 
your  due  of  Rs.  7150,  yearly,  in  conformity  to  the  instalments  afi&xed,  and  the  Govern- 
ment assessment,  amounting  to  Rs.  6117.  9a.  and  5g.,  in  conformity  to  the  instalments 
due  to  the  Government,  year  after  year,  and  month  after  month,  until  the  expiration 
of  the  term  of  the  sub-lease." 

Sheebchunder  Ghose,  and  his  surety,  Rishenkoomar  Bous,  paid  only  portions  of 
what  was  due  from  them,  according  to  this  agreement,  and  the  arrears,  in  January 
1834,  amounted,  for  principal,  to  S.  Rs.  13,164.  2a.  and  7c.,  and  for  interest,  for  the 
non-payment  of  instal-[206]-meuts,  during  the  same  period,  to  Rs.  1805.  10a.  and  Ic, 
making  a  total  of  S.  Rs.  14,969.  12a.  and  2g.  For  the  recovery  of  these  arrears, 
Muneeram  Dey  Sircar  filed  his  plaint,  on  the  25th  of  May  1834,  in  the  Zillah  Court  of 
Dacca,  against  Sheebchunder  Ghose  and  Rishenkoomar  Bous,  praying  that  such 
arrears  might  be  decreed  to  be  paid  to  him. 

Sheebchunder  Ghose  did  not  appear,  or  file  any  answer  to  the  plaint ;  but  on  the 
11th  of  March  1835,  Rishenkoomar  Bous  put  In  his  answer,  stating,  in  substance, 
that  owing  to  the  difficulties  under  which  he  laboured,  he  was  induced,  by  the  Appel- 
lant, to  borrow  money  of  him,  at  the  excessive  interest  of  3  per  cent  per  month ;  that 
as  the  charging  of  such  exceesive  interest  was  prohibited  by  the  Regulations,  an 
arrangement  was  made,  by  which  I  per  cent  of  that  amount  should,  as  was  customary, 
be  inserted  in  the  bond,  on  account  of  the  loan,  while  the  remainder  should  be  charged 
under  the  cover  of  the  terms,  fees  of  the  lease,  and  profits  of  the  sub-lease ;  that  a  bond 
for  the  debt,  and  a  deed  of  lease,  was  immediately  given,  but  it  was  agreed  that  the 
sub-lease  should  not  be  executed  until  some  da3rs  after ;  that  as  the  interest  due  to  the 
Appellant,  for  the  amount,  at  S.  Rs.  3  per  cent  per  month,  would  have  amounted,  from 
the  month  of  Bysakh  1238  B.S.  to  1243  B.S.  (the  six  years  mentioned  in  the  bond), 
to  S.  Rs.  22,314.  6a.  16g.  and  2o.,  the  Appellant  caused  Rs.  7438.  2a.  5g.  and  2c.  of  this 
sum  to  be'inserted  in  the  order  for  transfer  of  payment,  and  S.  Rs.  7200,  as  fees  of 
the  farm,  in  the  deed  of  lease,  making  together,  S.  Rs.  14,638.  2a.  5g.  and  2c.,  and  that 
at  the  writing  of  the  sub-lease,  the  Appellant  wished  Rishenkoomar  Bous  to  insert 
the  balance  due  to  him,  i.e.,  S.  Rs.  7676.  4a.  and  llg.,  under  the  term,  profits  of  [207] 
lease,  but  that  Rishenkoomar  Bous  made  known  the  distresses  under  which  he 
laboured,  and  procured  the  remission  of  S.  Rs.  2576.  4a.  and  llg.,  and  inserted  the 
balance  in  counterpart  of  the  sub-lease,  as  profits  of  the  sub-lease,  to  be  paid  in  annual 
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instalments  of  S.  Ra.  860,  which,  in  course  of  time,  amounted  to  S.  Rs.  5100.  That 
the  Appellant  was,  in  reality,  the  proprietor  of  the  amount  of  loan,  and  of  the  lease, 
and  of  the  sub-lease,  and  had  taken  a  deed  of  lease  of  his,  Kishenkoomar  Bous's 
property,  nominally  in  the  name  of  Muneeram  Dey  Sircar,  who  was  his  servant,  and 
had  caused  a  deed  of  sub-lease,  of  the  property,  to  be  giren  by  him  to  Sheebchunder 
Ghose,  a  relative  of  his,  merely  with  the  view  to  receive  excessive  interest;  and  he 
submitted,  that  the  claim  and  plaint  of  the  Plaintiff  was  unworthy  the  cognizance  of 
the  Court,  and  could  not  be  held  good  for  the  following  reasons:  First,  because  it 
was  clear,  that  as  the  Appellant  was  the  proprietor  of  the  money  lent,  of  the  lease, 
and  of  the  sub-lease,  and  aa  the  lease  had  only  been  effected  in  the  name  of  the 
plaintiff  nominally,  his  claim  and  plaint  could  not  be  admitted  by  the  Court,  ac- 
cording to  a  circular  letter  of  the  Sudder  Dewanny  Adawlut,  dated  29th  of  July  1809 
(pott  [4  Moo.  Ind.  App.],  217),  Secondly,  because  the  Appellant  had  charged  Rs.  3 
per  cent  interest  on  the  amount  of  loan,  inserting  1  per  cent  in  the  bond,  and  in- 
cluding the  remaining  2  per  cent  in  the  fees  and  profits  of  lease  and  sub-lease,  and  had 
also,  on  various  dates  between  the  date  of  writing  the  deed  of  lease  and  the  l7th 
Phagoon  1240  B.S.,  recovered  Rs.  6710.  13a.  18g.  and  Ic,  in  part  payment  of  the 
principal  and  interest,  for  fees  of  the  lease,  and  for  profits  of  the  sub-lease,  and  had 
caused  receipts  of  those  sums  to  [208]  be  given  to  Sheebchunder  Ghose,  by  the  Plaintiff, 
mention  being  made  of  their  having  been  paid  through  Kishenkoomar  Bous's  agents, 
merely  with  the  view  to  establish  the  lease  and  sub-lease,  although  Sheebchunder 
Ghose  had  never  been  in  possession  of  the  sub-leased  property,  and  had  never  paid 
a  single  farthing  on  his  own  account,  and  that,  consequently,  according  to  the 
provisions  of  sec.  9,  of  Reg.  XV.  of  1793,  the  Appellant's  claim  was  not  in  any  way 
worthy  the  cognizance  of  the  Court.  And  thirdly,  that  the  bond  and  the  deed  of  lease 
were  written,  and  the  amount  of  loan  given,  on  the  17th  Jeyt  1238  B.S.  Whereas  the 
Appellant  had  taken  interest  from  the  commencement  of  the  month  of  Bysakh,  to 
the  16tli  of  Jeyt  1238  B.S.,  one  month  and  sixteen  days  prior  to  the  giving  of  the 
loan,  etc. ;  that  at  3  per  cent,  the  amount  taken  would  have  amounted  to  Rs.  920  and 
2c.,  and  that  this  sum  Iiad  been  divided  among  the  fees  of  the  lease,  profits  of  the  sub- 
lease, and  the  order  for  transfer  of  payment. 

Shortly  after  the  filing  of  this  answer,  and  on  the  30th  November  1834,  Muneeram 
Dey  Sircar  assigned  all  his  interest  in  the  leased  property  to  the  Appellant,  whereupon 
the  Appellant  petitioned  the  Court,  that  he  might  be  considered  Plaintiff,  in  the  room 
of  Muneeram  Dey  Sircar,  and  be  allowed  to  conduct  the  suit ;  and  on  the  12th  of  June 
1835,  the  Court  determined  upon  proof  of  the  assignment,  after  taking  the  evidence 
of  several  witnesses,  that  the  Appellant  should  be  considered  Plaintiff  in  the  room  of 
Muneeram  Dey  Sircar,  and  that  he  should  file  his  replication  to  the  answer  of 
Kishenkoomar  Bous. 

On  the  28th  of  August  1835,  the  Appellant  filed  his  replication,  wherein  he  denied 
the  alleged  agreement  for  excessive  interest,  and  averred  that  the  assertion  [209] 
of  the  lease  and  sub-lease  being  cloaks  to  screen  the  alleged  excessive  interest  of 
3  per  cent,  was  false;  that,  had  it  been  true,  the  sub-lease  would  also  have  been 
affected.  That  the  Defendant's  plea,  that  interest  had  been  charged  for  an  excessive 
period,  i.e.,  for  one  month  and  sixteen  days,  was  far  from  true,  for  the  interest  of 
one  month  and  sixteen  days,  which  the  Appellant  had  received  on  account  of  the 
sub-lessee  from  the  said  lessee,  was  Rs.  306.  10a.  13g.,  and  Ic,  and  he  had  given  a 
receipt  for  that  amount  to  the  lessee ;  that  were  the  interest  of  the 
amount  lent,  in  reality  3  per  cent.,  the  Defendant,  Kishenkoomar  Bous, 
would  assuredly,  when  the  deduction  of  the  interest  of  one  month  and  sixteen 
days  was  made,  have  deducted  Rs.  920,  which  was  the  sum  the  interest  amounted  to, 
at  the  rate  of  3  per  cent.,  in  that  time.  That  he,  the  Appellant,  was  not  the  pro- 
prietor of  the  amount  of  loan  nor  of  th&  lease,  but  that  he  had  then  become  pro- 
prietor of  the  sub-lease,  solely  on  the  strength  of  the  assignment,  which  Muneeram 
Dey  Sircar  had  granted  to  him;  that  the  amount  mentioned  in  the  petition,  as 
liquidated  by  the  Defendant,  was  paid  on  account  of  the  amount  of  sub-lease ;  that, 
in  proof  of  this,  there  were  ohallans  and  receipts  forthcoming,  and  that,  therefore, 
the  provisions  of  Reg.  XY.  1793,  which  referred  only  to  the  giving  and  taking  of 
interest  on  loans,  could  not  apply  to  the  case  in  question,  instituted  for  arrears  of 
rent.  That,  under  the  circumstances,  the  giving  of  the  property  on  a  sub-lease,  and 
the  institution  of  a  suit  for  the  recovery  of  its  rent,  which  had  fallen  into  arrears, 
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was  an  answer  to  the  pleas  set  forth  by  the  Defendant,  in  opposition  to  the  docu- 
ments written  and  given  hy  the  lessee,  and  it  was  submitted  that  such  pleas  could 
not  be  worthy  of  the  Court's  consideration. 

[210]  Witnesses  were  examined,  who  proved  the  above  facts,  and  from  whose 
evidence  it  appeared  that  the  lease  and  sub-lease  were  executed,  to  secure  a  larger 
amount  of  interest  than  allowed  by  the  Regulations. 

The  case  came  on  for  hearing  at  various  times  before  the  Zillah  Court  of  Dacca, 
and  on  the  Ist  of  June  1837,  the  Acting  Judge  of  the  Court  made  his  final  decision, 
that  the  case  should  be  dismissed  with  costs,  on  the  ground  that  the  taking  of  the 
bond  in  the  Appellant's  own  name,  the  effecting  a  lease  in  the  name  of  his 
servant,  and  the  sub-leasing  of  the  property  to  the  Defendants,  were  all,  in  e£Eect, 
one  and  the  same  thing ;  that  the  lease  and  sub-lease  were  mere  means  of  charging 
excessive  interest,  once  as  interest  of  the  amount  of  the  bond,  again  as  fees  of  the 
lease,  and  again  as  profits  of  the  sub-lease. 

The  Appellant  appealed  from  this  decree  to  the  Sudder  Dewanny  Adawlut  of 
Calcutta. 

The  case  was  heard  by  no  lees  than  five  Judges  of  the  Sudder  Court,  in  succession. 

Mr.  Edward  Lee  Warner,  before  whom  the  case  was  first  heard,  considered 
that  it  was  improper  to  allow  the  Appellant  to  take  the  place  of  Muneeram  Dey 
Sircar,  in  the  suit,  because  the  Appellant  was  the  owner  of  the  bond,  the  effect  of 
which  he  considered  might  be,  that  the  Appellant,  if  he  recovered  for  the  rent,  might 
obtain  excessive  interest,  and,  on  this  ground,  he,  by  an  order,  bearing  date  the 
14th  of  May  1840,  ordered,  that  the  papers  should  be  laid  before  another  Judge,  to 
the  end  that  the  appeal  should  be  dismissed,  and  that  the  order  of  the  district  Judge 
should  be  modified  thus, — that  the  Appellant  should  be  at  liberty  to  claim  the  amount 
of  bond,  from  whom-[2113-soever  it  was  due,  and  that  the  original  suit  should  be 
dismissed,  by  way  of  nonsuit,  and  struck  off  the  file  of  the  Court. 

Mr.  Carmichael  Smith,  the  Judge  before  whom  the  case  was  next  heard,  thought 
that  the  Appellant  was  in  reality  the  proprietor  of  the  lease,  from  the  commence- 
ment, ait^  that  his  concealing  that  fact,  and  causing  the  suit  to  be  instituted  in  the 
name  of  Muneeram  Dey  Sircar,  was  suing  in  a  fictitious  name,  and  was  contrary 
to  the  provisions  of  the  circular  order  of  the  Sudder  Dewanny  Adawlut,  dated  29th 
July  1809,  and  he,  therefore,  concurred  in  the  propriety  of  a  nonsuit  He  differed 
in  the^result  from  Mr.  Lee  Warner,  as  to  its  being  a  proper  course  to  insert,  in  the 
decree,  any  direction  for  liberty  to  sue  on  the  bond,  and  by  an  order,  dated  the 
6th  July  1840,  ordered  that  the  papers  should  be  laid  before  a  third  Judge,  that  a 
final  order  might  be  passed. 

The  case  was  then  heard  by  Mr.  Thomas  P.  Biscoe,  who  differed  from  Mr.  Warner 
and  also  from  Mr.  Smith.  He  considered  that  the  appeal  should  be  dismissed  on 
the  merits,  upon  the  ground  that  the  bond,  and  the  lease  and  under-lease,  were 
fraudulent  means  of  charging  excessive  interest.  That  the  case  was  clearly  not 
a  case  of  suing  in  a  fictitious  name,  and  that  it  was  not  a  proper  case  for  a  nonsuit. 
Under  these  circumstances,  Mr.  Biscoe,  by  his  order,  bearing  date  the  7th  of  August 
1840,  ordered  that  the  file  of  the  case  should  be  forwarded  to  a  fourth  Judge,  with  the 
view  to  the  making  final  of  the  following  order,  viz.  that  the  appeal  and  claim  of  the 
Appellant  be  dismissed,  that  the  order  of  the  Judge  of  the  district  be  upheld,  and 
that  the  costs  of  the  Court  should  be  charged  to  the  Appellant. 

[212]  The  case  was  then  brought  before  Mr.  Charles  Tucker,  the  fourth  Judge, 
who  came  to  the  conclusion,  that  the  case  of  the  Defendant  was  inconsistent,  and 
palpably  untrue,  and  that  the  evidence  by  which  it  was  sought  to  be  supported  was 
throughout  contradictory,  and  unworthy  of  credit ;  and  accordingly,  Mr.  Tucker, 
by  an  order  bearing  date  18th  August  1840,  directed  that  the  case  should  be  laid 
before  a  fifth  Judge,  to  make  the  final  order  that  the  appeal  be  decreed,  and  the  order 
of  the  Judge  of  the  District  Court  reversed. 

In  pursuance  of  this  order,  the  case  was  laid  before  Mr.  Abercrombie  Dick,  the 
fifth  Judge.  He  considered  that  the  Appellant  had  relied  entirdy  upon  the  lease 
to  Muneeram  Dey  Sircar,  as  his  security  for  the  money  advanced  by  him  to  Kis- 
henkoomar  Bous,  and  that  if  the  lease  alone  had  been  effected,  the  amount  of  loan 
would  not  have  been  injured  by  that  single  circmnstance,  because  the  lessee  was  only 
to  receive  Rs.  1200  a-year,  which  could  only  be  considered  as  compensation  for  risk 
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and  labour ;  but  connecting  the  traniaction  with  the  under-lease,  he  was  of  opinion, 
that  the  Rs.  1200,  fees  of  the  lease,  and  Rs.  860,  or  profit  rent  of  sub-lease,  making 
together  Rs.  2050,  were  to  be  paid  apart  from  the  interest  at  12  per  cent,  per 
annum,  and  consequently  that  the  affair  was  contrary  to  the  provisions  of  Reg.  XV. 
1793 ;  and  considering  that  his  opinion  concurred  with  that  of  Mr.  Biscoe,  finally 
ordered,  on  the  8th  of  September  1840,  that  the  appeal  and  claim  of  the  Appellant 
should  be  dismissed,  and  the  order  of  the  District  Judge  of  Dacca  confirmed. 

From  this  decree  the  present  appeal  was  brought. 

The  Appellant's  case  being  ready  to  lodge,  and  no  appearance  to  the  appeal 
having  been  entered  by  either  of  the  Respondents,  the  Appellant  moved  that  [213] 
he  might  be  at  liberty  to  serve  notice  upon  the  Respondents  personally,  or  upon 
their  representatives,  in  India,  of  the  pendency  of  the  appeal,  and  that  if  no  pro- 
ceedings were  taken  therein,  by  the  Respondents,  and  no  appearance  entered,  the 
case  would  be  heard  ex  parte,  and  that  the  Appellant  should  be  at  liberty  to  take  all 
such  proceedings  in  the  Court  below,  as  might  be  requisite  to  render  such  notice 
effectual. 

(July  18,  1846.*)  Mr.  Wigram,  Q.C.,  in  support  of  this  application,  referred 
to  the  case  of  Konadry  Valabha  v.  Folia  Tambtirati  (a),  where  their  Lordships 
refused  to  hear  an  appeal,  ex  parte,  until  the  Respondent  had  been  served  in  India. 

*  Present :  The  Lord  President,  Lord  Brougham,  the  Right  Hon.  Dr.  Lushington, 
and  the  Vice-Chancellor  Knight  Bruce. 

(a)  EoNADRT  Valabha, — Appdlamt ;  Valia  Tambubati, — Respowtent  t  [Feb.  3,  1844]. 

On  appeal  frotn   the  Sudder  Dewanny  Adawlut  of  Madras. 

Their  Lordships  declined  to  hear  an  appeal,  from  the  Sudder  Dewanny  at 
Madras,  ex  parte,  without  evidence  of  the  Respondent  having  been  personally 
served  with  notice,  that  the  appeal  was  pending:  and  ordered  the  appeal 
to  stand  over,  with  leave  for  the  Appellant  to  proceed  in  the  Court  below,  to 
render  service  of  such  notice  effectual. 

This  Appeal  was  referred,  by  Her  Majesty  in  Council,  to  the  Judicial  Committee 
of  the  Privy  Council,  on  the  23rd  of  December  1837.  No  appearance  was  entered 
for  the  Respondent,  and  the  appeal  having  been  set  down,  came  on  for  hearing,  ex 
parte,  on  the  3rd  of  February  1844. 

Upon  the  appeal  being  opened  by  the  Appellant's  Counsel,  their  Lordships 
declined  to  hear  it,  ex  parte,  without  evidence  of  the  Respondent  having  been  served, 
in  India,  with  notice  of  the  appeal  being  about  to  be  heard  ex  parte,  and  directed 
the  case  to  stand  over,  with  leave  for  the  Appellant  to  serve  the  Respondent  with 
such  notice. 

The  following  Order  in  Council  was  made :  — 

"  Whereas,  Her  Majesty  has  been  pleased,  by  Her  Order  in  Council,  of  the  22nd 
May  1840,  to  refer  unto  this  Committee,  the  humble  petition  and  appeal  of  Konadry 
Valabha,  Rajah  of  Valuvanad,  in  the  province  of  Malabar,  against  Valia  Tamburati, 
of  the  Eelake  Eovilagam,  the  Amma  Rajah  of  Calicut,  from  a  decree  of  the  Court 
of  Sudder  Dewanny  Adawlut  of  Madras,  of  the  23rd  December  1837 ;  and  whereas 
no  appearance  hath  been  entered,  on  behalf  of  the  said  Respondent,  to  the  said 
appeal, — their  Lordships  are  thereupon'  pleased  to  order,  as  it  is  hereby  ordered, 
that  the  said  appeal  do  stand  over,  with  leave  to  the  Appellant,  or  his  agents,  to 
serve  due  notice  upon  the  Respondent,  in  person,  in  India,  that  the  said  appeal  is 
now  pending  before  Her  Majesty  in  Council,  and  that  no  proceedings  have  been  taken 
on  behalf  of  the  said  Respondent,  and  that  in  case  no  appearance  be  entered  by  the 
said  Respondent,  in  his  own  behalf,  or  by  his  agents,  duly  appointed  by  him,  their 
Lordships  will  proceed  to  hear  the  case  ex  parte;  and  their  Lordships  do  further 
direct,  that  the  said  Appellant  shall  be  at  liberty  to  take  such  proceedings  in  the 
Court  below,  as  are  requisite  to  render  such  notice  effectual." 

t  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
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[214]  Their  Lordships  made  the  following  order  upon  the  motion :  — 

"  Whereas  no  appearance  hath  been  entered  on  behalf  of  the  said  Respondents, 
or  either  of  them,  to  the  said  Appeal, — their  Lordships  are  thprefore  pleased  to 
order,  as  it  is  hereby  ordered,  that  the  said  Appellant  be  at  liberty  to  serve  due 
notice  upon  the  respec-[216]-tiye  Respondents  in  person,  or  their  respective  repre- 
sentatives, in  India,  should  either  of  them  be  dead ;  that  this  appeal  was  registered 
on  the  10th  day  of  October  1844,  and  that  the  same  is  now  pending,  before  Her 
Majesty  in  Council,  the  printed  case  on  behalf  of  the  Appellant  having  been  duly 
lodged,  and  that  no  proceedings  have  been  taken  by  the  Respondents,  or  either  of 
them,  and  that  in  the  event  of  the  Respondents  not  appearing,  and  bringing  in  their 
case  without  delay,  their  Lordships  will  proceed  to  hear  the  case  ex  parte;  and  their 
Lordships  do  further  direct,  that  the  said  Appellant  shall  be  at  liberty  to  take  such 
proceedings  in  the  Court  below,  as  may  be  requisite  to  render  such  notice  or  notices 
effectual ;  and  the  said  Court  of  Sudder  Dewanny  Adawlut  is  here  directed  to  certify 
to  this  committee  what  shall  be  done  with  respect  to  the  same." 

In  pursuance  of  this  order,  the  Sudder  Dewanny  Adawlut  transmitted  the  same 
to  the  Civil  Court  of  Dacca ;  and  that  Court,  upon  the  application  of  the  Appellant, 
directed  a  translation  of  the  order  to  be  made  and  given  to  the  Nazir  of  the  Court 
for  service.  The  Nazir  personally  served  Kishenkoomar  Bous's  representatives,  he 
having  died  pending  the  appeal. 

These  proceedings  were  transmitted  by  the  Dacca  Court  to  the  Sudder,  and  by 
that  Court  to  England,  and  no  appearance  having  been  entered  by  the  Respondents, 
the  appeal  now  came  on  for  hearing. 

Mr.  Wigram,  Q.C.,  and  Mr.  Walpole,  for  the  Appellant. — It  is  not  disputed,  that 
the  rent  claimed  in  the  action  is  in  arrear,  and  due,  according  to  the  reservations 
contained  in  the  sub-lease ;  but  it  is  alleged,  [216]  in  the  answers  by  the  Respondent, 
Kishenkoomar  Bous,  that  this  sub-lease  is  only  part  of  other  transactions  relating 
to  the  loan,  and  that  the  claim  is  effected  by  usury,  and  void  under  sections  8  and  9 
of  Bengal  Reg.  XV.  of  1793.  The  contrary  however  is  the  case.  The  sub-lease  was  a 
transaction  long  subsequent  to,  and  unconnected  with,  the  loan,  made  by  the 
Appellant  to  the  Respondent.  The  profits  of  the  original  lease,  and  the  profits  re- 
served by  the  sub-lease,  were  unconnected  with  the  rate  of  interest  made  payable  to 
the  Appellant,  and  were  the  exclusive  profit  of  Muneeram  Dey  Sircar,  until  the  same 
were  assigned  by  him  to  the  Appellant.  A  legal  contract  cannot  be  made  illegal  and 
void,  ab  initio,  by  a  8ubseq\ient  act  which  has  no  connection  with  it.  The  provisions 
of  the  8th  and  9th  sections  of  Bengal  Reg.  XV.  of  1793,  do  not  apply  to  a  case  like 
this.  Even  if  they  did  apply,  which  we  contend  they  do  not,  they  would  relate  to 
a  forfeiture  of  the  interest  only,  and  not  involve  a  forfeiture  of  the  principal.  As 
this  Regulation  is  penal,  it  must  be  construed  strictly,  as  a  penal  Statute  is  con- 
strued here.  1  Bla.  Com.  88.  Buekeridge  v.  Flight  (6  B.  and  C.  55).  It  cannot  be  held 
to  work  a  total  forfeiture  of  both  principal  and  interest,  even  admitting  that  the 
action  could  not  be  maintained  by  sections  8  and  9  of  the  Reg.  XV.  of  1793,  so  far  as 
relates  to  the  interest;  but  the  Court  below  were  not  justified  in  dismissing  the 
action,  which  included  both  principal  and  interest :  and  if  this  Court  is  disposed  to 
affirm  the  decree  appealed  from,  we  trust  your  Lordships  will  make  a  declaration, 
that  the  principal  may  be  recovered,  although  the  interest  cannot  be,  on  the 
ground  of  usury ;  or  that  the  Court  will  in  its  judgment  declare,  that  such  affirmance 
is  with-[217]-out  prejudice  to  our  right  to  bring  a  fresh  action.  The  Plaintiff's  claim 
is  not  a  claim  in  a  fictitious  name,  for  recovery  of  money  within  the  meaning  of  the 
circular  order  of  the  Sudder  Dewanny  Adawlut,  of  the  29th  of  July  1809  (a) ;  since 

The  Respondent  afterwards  appeared,  and  the  appeal  was  heard  on  the  11th  and 
12th  days  of  May  1846,  and  the  decree  of  the  Court  below  was  afSrmed  with  costs. 
The  appeal  raised  no  point  of  law,  the  question  involved  being  one  of  fact  only. 

(a)  The  following  is  an  extract  of  this  circular  order :  "  The  Sudder  Dewanny 
Adawlut  having  reason  to  believe  that  a  practice  prevails  in  several  parts  of  the 
country,  of  instituting  suits  for  the  recovery  of  money,  under  fictitious  names,  and 
the  Court  considering  such  a  practice  to  be  highly  objectionable,  as  being  liable  to 
abuse  and  fraud,  the  Court  direct  that  you  will  issue  instructions  to  the  several  Zillah 
and  City  Judges,  subject  to  your  decision,  directing  them  to  affix  a  publication  in 
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the  suit  was  originally  instituted,  and  afterwards  carried  on,  with  the  permission  of 
the  Court,  by  the  party  who  was  the  rightful  proprietor  of  the  rent  in  arrear. 

Lord  Campbell. — In  this  ctwe,  their  Lordships  are  prepared  to  give  their  opinion, 
without  the  expense  and  delay  which  would  arise,  from  appointing  a  subsequent  day 
on  which  to  pronounce  judgment. 

The  appeal,  in  truth,  involves  a  pure  question  of  fact.  There  is  no  question  of 
law  arising  in  it.  When  there  is  a  question  of  law,  their  Lordships  are  alwajrs  most 
anxious,  as  this  is  a  Court  of  the  last  resort,  to  take  time  to  consider,  and  it  has 
been  the  habit  of  their  Lordships  to  take  time  to  consider,  and  after  full  ctnir 
munication  with  all  those  who  have  been  present,  when  the  case  has  been  argued  at 
the  Bar,  to  pronounce  a  written  judgment;  but  this  is  a  pure  question  of  fact, 
whether  there  was  an  usurious  agreement  between  the  parties  to  this  suit. 

[218]  If  the  bond,  the  lease,  and  the  sub-lease,  were  a  mere  shift  for  usury,  it 
is  allowed,  that  this  action  cannot  be  maintained;  at  least  it  is  allowed,  that  it 
cannot  be  maintained  to  recover  the  interest. 

Now  the  Dacca  Court,  and  the  Sudder  Court,  who  had  all  the  evidence  before 
them,  and  who,  we  must  say,  were  more  competent  to  come  to  a  right  conclusion, 
on  a  mere  question  of  fact,  than  we  are,  came  to  a  conclusion  that  this  was  a  shift 
for  usury ;  and  it  would  require  very  clear  argument  to  show  that  they  had  come  to  s 
wrong  conclusion  upon  a  pure  question  of  fact. 

But  their  Lordships  are  of  opinion,  that  they  came  to  a  right  conclusion,  and 
that  they  could  have  arrived  at  no  other. 

This  seems  to  their  Lordships  to  be  a  case  free  from  all  doubt,  res  ipsa  loquitur. 

The  written  documents  raise  a  case  of  very  g^at  suspicion,  and  they  can  hardly 
be  opened  without  believing  that  they  were  intended  to  cover  an  usurious  contract. 
That  suspicion  is  proved  to  be  the  fact  by  a  number  of  witnesses,  who  do  not  agree 
on  minute  particulars ;  and  therein,  perhaps,  are  more  credible  than  if  they  did ; 
but  who  substantially  prove,  that  there  was  an  agreement  between  these  parties 
that  more  than  the  legal  interest  should  be  reserved,  and  that  these  instruments  were 
executed  for  the  purpose  of  securing  that  illegal  interest.  We  see  no  reason  for 
disbelieving  those  witnesses ;  and  if  they  are  believed,  it  is  conceded  that  the  defoice 
is  established.  We  are  then  asked,  at  all  events,  to  pronounce  a  declaration  whereby 
the  principal  is  to  be  recovered,  although  the  interest  may  not,  on  the  gix>und  of 
usury.  But  it  seems  to  their  Lordships  quite  clear,  that  it  is  utterly  impossible  for 
them  to  pronounce  such  a  judg-[219]-ment  in  this  action,  because  it  is  an  action 
which  is,  in  substance,  brought  to  recover  the  interest  due  on  a  loan ;  and  the  9th 
sec.  of  Reg.  XV.,  1793,  which  has  been  referred  to,  expressly  requires  that,  in  such  an 
action,  no  other  judgment  should  be  given  but  for  the  dismissal  of  the  suit,  the 
costs  to  be  paid  by  the  Plaintiff. 

If,  therefore,  in  this  case,  we  were  to  pronounce  a  judgment  whereby  the  prin- 
cipal should  be  recovered,  without  interest,  such  a  judgment  would  be  in  complete 
defiance  of  that  Regulation,  by  which  we  are  bound. 

We  are,  then,  called  upon  to  pronounce  a  special  declaration  respecting  the  right 
to  bring  a  fresh  action. 

Now  their  Lordships  are  of  opinion,  that  they  are  not  at  all  called  upon  to 
pronounce  any  special  declaration,  but  to  leave  this  judgment  to  have  its  legal 
effect.  If  the  judgment  is  a  bar  to  any  future  proceeding,  there  is  no  reason  why 
it  should  not  have  that  operation.  It  may  be  strongly  argued,  that  the  question  of 
usury  has  been  decided  in  this  case;  but  if  the  question  has  not  arisen,  whether 
the  principal  may  be  recovered,  without  interest,  then  the  plea  of  ret  judicata 
cannot  be  applied  to  a  subsequent  proceeding  which  has  for  its  object  to  recover  the 
principal,  without  interest ;  because,  if  that  question  does  not  arise  here,  it  cannot 
be  adjudged  here,  and  the  plea,  res  judicata,  can  be  no  bar  to  a  subeequent  pro- 
ceeding. 

However,  upon  this  question,  whether  the  principal  may  be  recovered  without 
the  interest,  which  involves  the  construction  to  be  put  upon  the  8th  and  9th  section« 

their  respective  Cutcherries,  declaring  that  any  person  who  shall  hereafter  issue 
a  suit  in  their  Courts  under  a  fictitious  name,  should  be  liable  to  be  nonsuited." 
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of  this  Regulation,  we  are  not  at  all  called  upon  to  give  an  opinion,  and  ve  cautiously 
abstain  from  doing  so. 

[220]  The  only  opinion  their  Lordships  pronounce  is,  that  the  judgment  ought 
to  be  affirmed,  and,  consequently,  that  the  appeal  should  be  dispiissed.  As  the 
Respondents  do  not  appear,  we  need  say  nothing  about  couts. 

[Ben.  Reg.  XV.  of  1793  was  repealed  by  Act  VIII.  of  1868.     See  Wist  v.  Juggohundhoo 
Bote,  1869,  12  Moo.  Ind.  App.  477.] 


IN  BE  JAMES  MINCHIN  •  [Feb.  12  and  13,  1847]. 

On  Appeal  from  the  Supreme  Court  of  Madras. 
Heard  ex  parte. 

An  order,  made  by  the  Judges  of  the  Suprenie  Court  of  Madras,  dismissing  the 
Master  of  that  Court  from  his  office,  for  alleged  official  misconduct,  in  the 
taxation  of  a  bill  of  costs,  reversed  upon  appeal,  by  the  Judicial  Committee 
of  the  Privy  Council  [4  Moo.  Ind.  App.  230]. 

Such  an  order,  being  made  by  the  Court  at  its  own  instance,  is  not  an  appealable 
grievance,  within  the  Madras  Charter  of  Justice  of  December  1800  [4  Moo. 
Ind.  App.  221]. 

An  appeal  having  been  allowed  by  the  Court-  below,  and  referred  by  Her 
Majesty  to  the  Judicial  Committee  for  adjudication  in  the  ordinary  way, 
their  Lordships,  though  of  opinion  that  there  existed  no  charter  right  of 
appeal,  thought  it  a  fit  case  for  the  allowance  of  a  special  appeal;  and 
having  heard  the  case  upon  the  merits,  directed  a  petition  for  special  leave 
to  appeal  to  be  presented  to  Her  Majesty ;  which  on  being  referred  to  them, 
they  recommended  the  allowance  thereof,  and  that  the  appeal  be  placed  in  the 
same  plight  and  condition  as  that  originally  referred  to  them  [4  Moo.  Ind. 
App.  222]. 

This  was  an  appeal  by  James  Minchin,  Esq.,  Barrister-atrlaw,  late  Master  of  the 
Supreme  Court  of  Madras,  against  an  order  of  that  Court,  bearing  date  the  11th 
of  June,  1845,  dismissing  him  from  his  office  of  Master,  for  alleged  official  mis- 
conduct in  the  taxation  of  a  bill  of  costs,  in  a  cause  of  Moottoo  Ram  v.  Campbell. 

[221]  The  particular  facts  and  circumstances  which  led  to  the  making  of  this 
order,  are  fully  stated  in  the  judguieut  of  tlieir  Lordships. 

Mr.  Bethell,  Q.C.,  and  Mr.  Goodeve,  for  the  Appellant,  upon  opening  the  appeal, 
were  stopped.— [Lord  Brougham :  Tliere  is  a  defect  in  this  case.  If  you  come  here 
under  the  Charter,  you  have  no  right  to  appeal.  By  the  terms  of  the  Charter,  the 
appeal  given,  is  confined  to  judicial  acts,  namely,  "  judgments  or  determinations  "  (o). 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T. 
Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir  E.  Ryan. 

(a)  The  clause  in  the  Madras  Charter,  relating  to  appeals,  is  as  follows:- — 
"  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  direct,  establish,  and 
ordain,  that  if  any  person  or  persons  shall  find  him,  her  or  themselves  aggrieved, 
by  any  judgment  or  determination  of  the  said  Supreme  Court-  of  Judicature  at 
Madras,  in  any  case  whatsoever,  it  shall  and  may  be  lawful  for  him,  her  or  t^em 
to  appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy  Council,  in  such  manner, 
and  under  such  restrictions  and  qualifications,  as  are  hereinafter  mentioned,  that  is 
to  say,  in  all  judgments  or  determinations  made  by  the  said  Supreme  Court  of 
Judicature  at  Madras  in  any  civil  cause,  the  party  or  parties  against  whom,  or  to 
whose  immediate  prejudice,  the  said  judgment  or  determination  shall  be  or  tend, 
may,  by  his  or  their  humble  petition,  to  be  preferred  for  that  purpose  to  the  said 
Court,  pray  leave  to  appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy 
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No  leave  to  appeal  has  been  granted.] — In  Morgan  v.  Leech  (2  Moore's  Ind.  App, 
Cases,  228),  an  appeal  was  allowed  from  an  order  of  the  Supreme  Court  at  Bombaj, 
admitting  certain  persons,  who  were  not  duly  qualified,  as  attomies.  The  order, 
removing  Mr.  Minchin,  is  in  the  nature  of  a  punishment,  which  the  Court  has  in- 
flicted, ex  mero  motu. — [Lord  LangdaJe:  The  Court  judged  [222]  in  its  own  case: 
it  was  not  an  order  made  in  the  course  of  a  judicial  proceeding.] 

The  Appellant's  counsel  were  then  directed  to  argue  the  case  upon  the  merits, 
and  thej  contended  that  no  case  of  misconduct,  to  justify  the  removal  of  the  Master, 
had  been  established. 

At  the  conclusion  of  the  argument,  their  Lordships  gave  Mr.  Minchin  liberty 
to  present  a  petition  for  leave  to  appeal,  which  they  would  recommend  Her  Majesty 
to  grant,  and  then  give  their  judgment  upon  the  merits. 

In  accordance  with  the  leave  thus  given,  Mr.  Minchin,  on  the  same  day  (13th 
February),  presented  a  petition  to  Her  Majesty  in  Council,  which  after  setting  forth 
that  he  was  advised  that  he  had  not  a  right  of  appeal  against  the  order  of  the  1 1th 
of  June  1845,  removing  him  from  his  office  of  Master,  and  that  Her  Majesty's  most 
gracious  leave  was  necessary  to  maintain  such  appeal,  prayed  that  leave  to  appeal 
might  be  granted  to  him  against  s\xck  order  of  the  Supreme  Court  at  Madras,  and 
that  Her  Majesty  would  be  pleased  to  refer  such  appeal  to  the  Judicial  Committee 
of  Her  Most  Honourable  Privy  Council  for  adjudication  by  them,  and  that  the  said 
petition  of  appeal  so  presented  to  Her  Majesty  might  stand  in  the  same  plight  and 
condition  as  the  same  then  was. 

The  Judicial  Committee,  upon  this  petition  being  referred  to  them,  reported  to 
Her  Majesty  as  their  opinion,  that  leave  ought  to  be  granted  to  the  petitioner,  to  enter 
and  prosecute  the  appeal  from  the  order  of  the  11th  of  June  1845,  the  same  not  being 
an  appealable  order,  under  the  ordinary  provisions  of  the  Charter  of  the  said  Court ; 
and  their  Lordships  did  [223]  further  recommend  that  the  Appeal  should  come  on  for 
hearing  upon  the  petition  of  appeal,  and  the  printed  case  already  lodged  on  behalf 
of  the  petition,  and  that  the  appeal  should  be  allowed  to  stand  in  the  same  plight  and 
condition  as  if  the  same  had  not  been  irregular. 

Lord  Langdale  (March  4,  1847). — ^This  is  an  appeal  against  an  order  of  the 
Supreme  Court  of  Madras,  dated  the  11th  of  June  1845,  whereby  Mr.  Minchin  was 
dismissed  from  his  office  of  Master  of  that  Court,  for  alleged  misconduct. 

He  was  appointed  to  his  office  on  the  2nd  of  February  1841.  His  remuneration 
consisted  of  fees  which  he  was  entitled  to  charge  and  receive,  and  it  was  one  of 
his  duties  to  tax  the  bills  of  costs  of  solicitors. 

A  table  of  fees,  to  be  allowed  to  the  Master  and  other  officers,  and  to  the  solicitors, 
was  published  in  the  year  1802 ;  but  after  the  publication  of  that  table,  it  became  the 
practice  to  allow  some  fees  which  were  not  distinctly  specified  in  the  table;  and 
that  which  has  commonly  happened  elsewhere,  appears  to  have  happened  in  the 
Supreme  Court  of  Madras.  The  fees  usually  allowed  in  practice  seem  to  consist  in 
part  of  fees  strictly  lawful,  and  considered  to  be  reasonable,  and  in  part  of  fees 
neither  lawful  nor  reasonable. 

It  appears  that,  at  the  time  of  his  appointment,  Mr.  Minchin  considered  that  lie 
was  entitled  to  receive  all  the  fees  which  had  usually  been  allowed  to  the  Master, 
whether  they  were  distinctly  specified  in  the  table  or  not;  and  his  view  of  the  subject 
was  confirmed  by  a  communication  which  he  received  from  the  Chief  Justice,  in  the 
year  1842.  At  that  time  some  reductions  [224]  were  contemplated,  and,  witli 
respect  to  them,  Mr.  Minchin  was  asked  upon  what  terms  he  had  accepted  the  office ; 
and  after  he  had  stated  the  terms,  the  Chief  Justice,  in  writing  to  him,  expressed 
himself  as  follows: — "It  is  upon  your  successor,  therefore,  that  our  retrenchment 
must  fall." 

But,  in  1845,  the  Judges  of  the  Supreme  Court,  having  again  in  view  the  very 

Council,  stating  in  such  petition  the  cause  or  causes  of  such  appeal."  See  also  the 
3  and  4  Will.  IV.,  c.  41;  6  and  7  Vict,  c.  38;  and  7  and  8  Vict,  c.  69.  [See 
now,  arts.  39-42  of  Letters  Patent  of  28th  Dec.  1865,  establishing  the  High  Court 
of  Madras  (Stat  R.  and  0.  Rev.  iv.  p.  106);  and  Code  Civ.  Proc.  (Act  XIV.  of  1882), 
ss.  597  et  seg.] 
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laudable  object  of  diminishing  the  expense  of  proceeding^,  by  a  general  reduction 
of  fees,  directed  a  circular  to  be  sent  to  the  solicitors  of  Madras,  desiring  informa- 
tion upon  the  subject  of  costs  allowed  on  taxation :  they  were  informed  that  some  of 
the  charges  made  in  the  Master's  office  were  objected  to,  and  complained  of ;  and  on 
the  22nd  of  March  1845,  the  particulars  of  the  various  charges  objected  to,  were 
communicated  to  Mr.  Minchin,  who,  on  the  26th  of  March,  gave  such  explanation 
of  those  charges  as  he  thought  fitting;  and  on  the  31st  of  the  same  month,  the 
Chief  Justice  informed  him,  by  letter,  that,  with  one  specified  exception,  the  charges 
objected  to,  were  not  consistent  with  the  table  of  fees,  and  that  the  Judges  would  not 
be  able  to  allow  them  in  any  future  bill  of  costs.  The  Judges  considered  that  Mr. 
Minchin  was  entitled  only  to  such  fees  as  were  distinctly  specified  in  the  table.  Mr. 
Minchin,  on  the  other  hand,  considered  that,  in  addition  to  those  fees,  he  was  also 
entitled  to  such  fees  as,  previously  to  the  time  of  his  accepting  office,  and  accord- 
ing to  the  supposed  due  construction  of  the  table,  had  been  received  by  his  pre- 
decessors, without  objection  or  question. 

In  these  circumstances,  Mr.  Minchin  desired  to  examine  witnesses  upon  the  usage, 
and  to  appeal  from  the  disallowance,  which  had  been  announced,  and  on  the  1st 
of  April  he  informed  the  Chief  Justice,  that  he  [226]  should  hold  his  office  only  until 
the  question  had  been  decided  in  England,  upon  appeal,  from  the  decision,  after  an 
examination  of  the  late  Chief  Justice,  Sir  Robert  Comyn,  and  Mr.  Savage,  who  was 
formerly  Master.  On  the  following  day,  the  2nd  of  April  1845,  Mr.  Minchin  ex- 
pressed his  desire  to  return  to  England,  and  requested  leave  of  absence,  and  that 
another  person  might  be  allowed  to  act  for  him.  He  further  requested  an  expression. 
of  the  opinion  of  the  Chief  Justice,  upon  his  conduct. 

In  answer  to  that  letter,  the  Chief  Justice  stated  to  the  effect,  that  the  Judges 
wish  to  effectuate  the  intention  which  Mr.  Minchin  had  expressed,  to  carry  the 
appeal  up  to  the  Privy  Council,  and  in  order  to  enable  him  to  do  so  in  the  least 
circuitous  manner,  it  struck  them,  that  an  order  of  Court,  prohibiting  the  paying 
or  receiving  the  fees  which  they  cond^nned,  would  beet  answer  this  purpose ;  and  the 
Chief  Justice,  after  expressing  the  desire  of  both  the  Judges  to  comply  with  Mr. 
Minohin's  request  for  leave  of  absence,  proceeded  as  follows : — "  I  could,  with  perfect 
truth,  and  with  the  utmost  satisfaction,  bear  testimony  to  the  zeal,  energy  and  ability 
which  you  have  displayed  in  the  different  stations  in  which  I  have  seen  you 
employed,  whether  at  the  Bar,  or  as  Clerk  of  the  Crown,  or  Master  of  the  Courts ; 
and  this  testimony  I  shall  be  happy  to  give  under  my  hand,  in  the  event  of  your 
departure,  but  it  will  be  better  to  do  so  in  a  letter,  which  does  not  contain 
other  matters."  Mr.  Minchin  was  thankful  to  the  Judges  for  putting  their  con- 
struction of  the  table  of  fees,  in  a  form -to  enable  him  to  make  it  the  subject  of 
appeal,  and  expressed  his  intention  to  move  for  a  commission  to  take  the  declaration 
of  Sir  Robert  Comyn,  and  the  affidavit  of  Mr.  [226]  Savage,  upon  the  subject.  He 
intimated  that  the  course  pursued  might  prevent  the  necessity  of  his  immediate 
departure  for  England,  and  hoped  the  Judges  would  not  hesitate  to  give  hinv  copies 
of  the  allegations  made  to  them  respecting  the  administration  of  his  office. 

To  this  the  Chief  Justice  answered,  ou  the  morning  of  the  6th  of  April  as 
follows: — "  The  order  to  which  you  can  refer,  and  against  which  you  appeal,  will, 
I  think,  be  promulgated  to-day.  We  are  sorry  we  cannot  comply  with  your  request 
to  have  copies  of  the  allegations  which  have  been  laid  before  us,  in  relation  to  your 
office  and  the  charges  made  in  it." 

The  order  thus  referred  to,  was,  in  fact,  made  on  the  5th  of  April  1845, 
and  it  prohibited  the  allowance  of  several  fees,  which  Mr.  Minchin  and  his  pre- 
decessors had  been  accustomed  to  receive,  and  to  which  Mr.  Minchin  thought  himself 
entitled. 

Mr.  Minchin  thereupon  petitioned  the  Court,  for  a  commission  to  examine  Sir 
Robert  Comyn,  Mr.  Savage,  the  late  Master,  and  Mr.  Acworth,  a  former  Registrar, 
touching  the  matters  in  question,  and  for  copies  of  all  letters,  or  other 
writings,  containing  representations,  charges,  or  other  informations  respect- 
ing the  office  of  the  Petitioner,  or  to  the  office  or  charges  thereof  referred 
to,  in  and  by  the  order  of  the  5ih  of  April.  That  petition  was,  on  the  18th 
of  April  1845,  heard  before  Mr.  Justice  Burton,  who  refused  to  grant  its  prayer, 
and    also    refused    to    give    leave    to    appeal    from    his    decision.      There    is    no 
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appeal  from  that  order,  and,  therefore,  we  are  not  required  to  give  anj  opinion 
upon  it 

The  endeavour  of  Mr.  Minchin  to  obtain  additional  evidence,  with  a  view  to  an 
appeal,  was  unsuccessful;  [227]  after  some  delay,  arising  from  the  want  of  a 
Special  Court,  which  Mr.  Minchin  had  in  vain  requested,  he  moved  to  rescind  the 
order  of  the  5th  of  April.  A  joint  affidavit  of  himself,  and  Mr.  De  Silva,  his  chief 
clerk,  was  sworn  on  the  9th  of  May  1845.  It  is  very  long,  and  states,  at  length, 
the  circumstances  in  which  the  fees  in  question  had  been  charged,  and  the  grounds 
and  reasons  upon  which  Mr.  Minchin  considered  himself  to  be  entitled  to  th«n.  The 
motion  was  made  on  Friday,  the  16th  of  May,  and  was  dismissed.  As  the  order 
dismissing  that  motion  was  not  made  the  subject  of  appeal,  we  are  not  required  to 
express  an  opinion  upon  it,  or  upon  the  order  of  the  5th  of  April,  or  upon  the 
authority  of  the  Court,  to  disallow  the  fees  claimed  by  Mr.  Minchin.  But  it  appears, 
that  on  the  same  day  upon  which  Mr.  Minchin's  motion  was  dismissed,  the  Judges 
did,  of  their  own  authority,  rescind  the  order  of  the  5th  of  April,  as  to  two  items 
of  charge  therein  specified. 

On  the  19th  of  May,  Mr.  Minchin  wrote  a  letter  to  the  registrar  of  the  Court, 
as  follows: — "Sir,  I  shall  feel  obliged  by  your  communicating  to  the  Honourable 
the  Judges,  that,  feeling  it  impossible  for  me  (after  the  observations  made  on 
Friday  last,  against  my  conduct  individually,  although  tlie  matters  on  which  those 
observations  arose,  extended  to  the  practice  «f  the  office,  as  established  by  my  pre- 
decessors) to  carry  on  the  duties  of  the  office  of  Master,  with  satisfaction  to  myself, 
and  benefit  to  the  suitors,  I  beg  to  resign  the  appointment." 

It  appears,  that  pending  the  discussion  which  had  taken  place,  respecting  the 
order  of  the  5th  of  April,  certain  bills  of  costs,  which  had  been  filed  by  the  Master, 
in  the  cause  of  Mootee  Ram  v.  Gam/pheU,  had  [228]  been  laid  before  the  Chief 
Justice,  for  his  allocatur,  and  Mr.  Minchin's  resignation  having  been  tendered  on 
the  19th  of  May,  Mr.  Justice  Burton,  on  the  next  following  day,  the  20th,  directed 
his  clerk,  Mr.  Carruthers,  to  write  to  Mr.  Wilkins,  Messrs.  Rowlandson  and  Rose,  and 
Mr.  Crampton,  the  solicitors  who  had  been  employed  in  the  case,  and  whose  charges 
appeared  in  the  bill  of  costs ,'  for  information  respecting  certain  matters  of  business, 
in  respect  to  which  some  of  those  charges  purported  to  be  made. 

Answers  to  the  letters  of  Mr.  Carru^ers  were  sent,  partly  on  the  20th,  and  partly 
on  the  21st,  the  next  day  following.  The  answers  afford  ground  for  believing  that 
some  charges  were,  or  might  have  been,  allowed  for  business  not  actually  done,  and 
Mr.  Serle,  the  Registrar,  by  letter  of  the  21st  of  May,  informed  Mr.  Minchin,  that  the 
Judges  had  directed  him  to  say,  that  there  were  allegations  then  before  them,  which 
related  to  his  conduct  as  Master  and  Taxing-officer,  and  that  as  these  allegations,  if 
unanswered,  formed,  in  their  opinion,  good  grounds  for  removing  him  from  his 
office,  they  could  not  consent  to  accept  his  resignation. 

On  the  23rd  of  May,  Mr.  Carruthers,  the  clerk  of  Mr.  Justice  Burton,  made  an 
affidavit,  setting  forth  tiie  correspondence  with  the  solicitors  of  the  20th  and  Slst ; 
and  on  the  23rd,  the  same  day,  it  was  ordered,  that  Mr.  Minchin  should  attend  on 
Friday,  the  30th  of  May,  to  show  cause,  if  any  he  had,  why  he  should  not  be  ronoved 
from  his  office  of  Master  of  the  Court,  for  misconduct,  in  the  order  mentioned. 

The  misconduct  thus  generally  described,  was  particularized  in  no  less  than 
twenty-six  distinct  allegations,  set  forth  in  the  order.  Twenty-two  of  the  diB-[229]- 
tinct  allegations  related  to  affidavits  of  service  of  warrants  to  attend  the  Master, 
in  cases  where  the  parties  did  not  really  attend ;  the  misconduct  alleged  was,  that 
fees  had  been  allowed  for  affidavits  of  service,  and  for  attendances  to  get  them 
sworn,  and  for  the  attendance  of  the  Master  to  receive  the  same,  when  such  affidavits 
of  service  were  wholly  unnecessary.  Two  others,  of  the  distinct  allegations, 
related  to  the  attendance  upon  warrants,  stated  to  be  not  attendaUe  warrants. 
The  misconduct  alleged  was,  that  fees  were  allowed  to  the  solicitor  and  Master  for 
attendance  thereon.  The  remaining  two,  of  the  twenty-six  distinct  allegations, 
related  to  copies  of  minutes,  never  made.  The  alleged  misconduct  was,  that  fee* 
had  been  allowed  to  the  solicitor  for  such  copies,  and  for  bespeaking  the  same, 
and  to  the  master,  for  making  the  same. 

The  time  for  showing  cause  against  the  order  lieing  enlarged,  Mr.  Minchin  put 
in  an  answer,  upon  oath,  on  the  5th  of  June.      As  to'  the  charges  relating  to  the 
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affidavite  of  service,  he  understood  that  the  same,  and  the  attendance  thereon,  had 
always  been  allowed  without  objection;  and  that  if  any  objection  had  been  made 
to  the  practice,  he  would  have  brought  the  same  to  the  notice  of  the  Court.  As 
to  the  attendance  on  the  warrants  on  leaving,  which  were  alleged  to  be  not  attendable, 
he  stated  such  warrants  had  been  considered  to  be  attendable,  and  had  been  attended, 
as  any  other  warrants ;  and  it  had  been  the  practice  for  a  solicitor  attending  upon 
such  a  warrant,  to  receive  on  such  attendance  his  copy  of  the  paper  left.  And 
as  to  the  attendance  upon  warrants  to  bring  in  papers,  and  which  were  alleged 
to  be  not  attendable,  he  contended,  that  they  were  strictly  attendable  warrants  ;  and 
with  [230]  respect  to  copies  of  minutes,  the  subject  of  the  two  last  distinct  allegations, 
he  denied  he  had  received  the  siuns  of  money  charged  in  respect  thereof ;  but 
finding  such  charges  had  been  made  by  his  predecessors  in  his  office,  and  allowed 
■without  any  objection,  he  had  presumed  that  they  were  right  and  proper,  and 
continued  the  same,  and  the  same  were  inserted  in  the  bill  of  costs  presented  to  Mr. 
Justice  Burton,  for  his  final  allowance  in  the  cause  of  Mootee  Ram  v.  Campbell; 
and  he  further  stated  that  the  copies  had,  in  fact,  been  furnished  to  the  solicitors 
up  to  the  end  of  the  year  1843;  but  in  consequence  of  the  severe  illness  of  his 
chief  clerk,  the  business  of  his  office  had  in  some  degree  fallen  into  arrear,  and  a 
portion  of  the  subsequent  minutes  had  not  been  actually  furnished,  and  as  that 
circumstance  was  not  brought  to  his  knowledge  at  the  time  of  taxation,  he  was 
ignorant  thereof,  or  he  would  not  have  allowed  the  same  to  be  charged. 

On  the  11th  of  June,  the  Court  made  an  order,  reciting  that,  upon  reading  the 
order  nisi,  and  the  evidence  upon  which  it  was  founded,  and  upon  hearing  the 
Council  against  the  order,  and  upon  reading  the  answer,  sworn  on  the  5th  of  June, 
it  appeared  to  the  Court,  that  upon  the  several  instances  therein  stated,  Mr.  Minchin 
had  unlawfully  acted,  as  therein  mentioned.  It  was,  therefore,  ordered  that 
Mr.  Minchin  be  removed  from  his  office  of  Master  of  the  Court,  for  his  misconduct 
as  aforesaid,  and  the  Court  removed  him  from  his  office  accordingly. 

This  waK  the  order  from  which  Mr.  Minchin  has  appealed,  and  we  are  of  opinion, 
and  will  so  report  to  Her  Majesty,  that  it  ought  to  be  reversed. 

We  undoubtedly  consider  it  to  be  the  duty  of  those  who  preside  over  the  Courts 
and  offices  of  justice,  to  [231]  use  their  utmost  vigilance  and  endeavours,  to  prevent 
any  extortion  upon  suitors,  and  to  take  care  that  every  fee  or  sum  of  money,  which 
is  sought  to  be  received  by  the  officers  and  solicitors,  has  a  legal  sanction  for  its 
receipt,  and  that  no  more  than  the  sum  legally  sanctioned  should  be  received ;  but 
in  almost  every  Court  it  has  liappened  that,  in  the  progress  of  time,  and  unnoticed 
by  the  Court,  the  practice  of  receiving  sums  not  legally  sanctioned,  but  which  in 
themselves  are  reasonable,  and  would  have  been  ^auctioned  if  duly  noticed,  has 
grown  up,  together  with  the  practice  of  receiving  sums  whicli  are  both  illegal  and 
unreasonable,  and  which  would  have  been  forbidden  if  duly  noticed.  Such  practice 
having  been  foUowed  by  one  officer  after  another,  who  succeeded  his  immediate  pre- 
decessor, becomes  at  length,  in  the  absence  of  any  reference  to  a  duly  established 
title,  a  sort  of  evidence  of  right,  or  supposed  right,  and  the  office  is  innocently 
accepted  upon  the  notion,  and  on  the  reliance,  that  the  right  was  established,  by  the 
usage  which  has  been  acquiesced  in,  and  prevailed  under  the  allocatur  of  the  Judges. 
Where  a  practice  of  this  sort  comes  under  observation,  it  is  the  duty  of  the 
Court  to  exercise,  or  procure  the  exercise  of  a  legal  authority  to  re- 
trench fees,  if  not  legal  and  reasonable,  and  to  establish  fees  which  may 
be  reasonable  and  just,  though  not  legal,  until  duly  sanctioned.  But  in  considera- 
tion of  such  circumstances,  it  ought  to  be  carefully  observed,  that  an  officer,  following 
the  steps  of  his  predecessor,  may  have  received  fees,  which  ought  not  to  have  been 
allowed,  or  continued,  may,  nevertheless,  not  be  justly  chargeable  with  any  cor- 
ruption or  moral  guilt. 

In  tJie  present  case,  Mr.  Minchin  appears  to  have  followed  the  example  of  those 
who  went  before  him,  [232]  and  under  circumstances  which  might  reasonably  lead 
him  to  think  that  the  past  allowance  of  such  fees  amounted  to  an  authority  to  him, 
to  allow,  charge,  and  receive  them.  If  they  were  improper,  it  was  the  duty  of  ibe 
Judges  to  prohibit  the  allowance  of  them  for  the  future,  but  in  the  absence  of  mis- 
conduct by  corruption,  or  disobedience  proved,  it  does  not  appear  to  us  to  have 
been  their  duty  to  have  dismissed  Mr.  Minchin  from  his  (^ce.    The  Judges,  in  the 
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reasons  which  they  assign  for  the  order  of  the  11th  of  June,  state,  that  the  taking 
of  the  fees  complained  of,  had  been  of  long  practice  in  the  Master's  office,  and  was 
traced  up  through  numerous  bills  in  Mr.  Minchin's  time,  and  to  a  period  before  he 
held  the  office. 

The  like  observations  might  have  been  fairly  made,  upon  the  oiher  matters  com- 
plained of,  and  it  appears  to  us,  that  there  is  no  evidence  before  the  Court,  frcmi 
which  it  could  justly  be  inferred  that  Mr.  Minchin  was  guilty  of  wilful  corruption 
or  fraud,  or  grave  misconduct. 

If  there  had  been  evidence  to  warrant  such  a  conclusion,  it  would  have  been 
right  to  dismiss  him  from  his  office ;  but  in  the  absence  of  such  evidence,  such  fees  as 
were  improper,  might  have  been  prohibited  or  disallowed  for  the  future,  by  proper 
authority ;  but  we  think  no  officer,  who  was  allowed  to  take  them  in  the  circumstances 
in  which  Mr.  Minchin  was  placed,  ought  to  have  been  dismissed. 

The  Judges,  in  giving  their  reasons  for  the  orders  they  made,  have  made  use  of 
expressions  affecting  the  moral  and  personal  character  of  Mr.  Minchin,  which  we 
deeply  regret,  as  we  do  not  think  they  were  warranted  by  the  facts  of  the  case. 

Lord  Brougham. — It  is  to  be  distinctly  understood,  [233]  that  Mr.  Minchin 
leaves  the  Court  with  his  moral  character  perfectly  untouched. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Pbivt  Council,  3.  Leave  to  Appeal, 
6.  Practice,  o.  Otiier  Matters;  tit.  INDIA,  2.  Juriediction—Cowrtt.  S.C.  6  Moo. 
P.C.  43.  As  to  appeal  by  special  leave,  see  note  to  Retemeyer  v.  Ohermuller, 
1837,  2  Moo.  P.C.  125;  and  cf.  Morgan  v.  Leach,  1841,  3  Moo.  P.C.  368  ;  and 
In  re  Grant,  1850,  7  Moo.  P.C.  141.] 


RAM  RUTTON  "RkE,— Appellant ;  FURROOK-OON-NISSA  BEGUM  and 
ROOKYA  BEGUM,— fie»ponrf«n<«  *  [Feb.  17,  19,  June  25,  26,  1847]. 

On  Appeal  from  the  Sudder  Dewanny  Adatvlut,  at  Bengal. 

A.,  being  in  possession  of  lands,  as  purchaser,  under  deeds  of  sale  from  B.,  the 
person  last  seised,  was  forcibly  ousted  from  possession  by  C.  and  D.,  who  set 
up  a  title  to  the  lands  under  an  alleged  deed  of  gift  from  B.  A.  made  a 
complaint  to  the  Foujdarry  (Criminal)  Court,  and,  under  an  order  of  that 
Court,  was  again  put  into  possession ;  C.  and  D.  being  directed  to  institute 
a  suit  in  the  Civil  Court,  to  establish  their  claim,  which  they  accordingly 
did,  relying  upon  their  title,  and  impeaching  the  deeds  of  sale.  In  such 
circumstances,  held  by  the  Judicial  Committee,  reversing  the  decree  of  the 
Sudder  Dewanny  Adawlut  of  Bengal  (without  prejudice,  however,  to  any 
question  which  might  arise  between  A.  and  any  other  party  claiming  under 
B),  that  it  was  incumbent  on  C.  and  D.  to  prove  their  right  to  the  lands 
claimed,  before  they  could  put  A.  to  proof  of  his  title. 

The  Respondents  in  this  appeal  were  the  Plaintiffs,  in  a  suit  instituted  in  the 
Calcutta  Provincial  Court,  against  the  Appellant,  for  the  purpose  of  recovering 
the  possession  of  certain  lands,  consisting  of  26  beegas  and  15  bis  was,  and  the  build- 
ings thereon,  situate  in  the  Mouzas  Beerpara  and  Eashipoor,  in  Punchawangaon, 
in  Bengal,  then  in  the  possession  of  the  Appellant. 

[234]  The  Respondents  claimed  the  property  in  question,  by  the  following  title : 
— ^They  alleged  that  12  beegas  and  8  biswas  were  formerly  the  property  of  one  Meer 
Sydoo,  a  Mahomedan,  of  the  Sheea  sect,  deceased.  That  he  had  two  wives,  Noor 
Juhan  and  Zeena  Begum.  By  the  first  of  these  wives  he  had  no  children,  but  by 
the  second  he  had  two  sons,  named  Imdad  Ali  and  Lootf  Ali.     That  upon  his  death, 

*    Present :  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 
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it  descended  on  his  two  sons  and  heirs,  Imdad  AH  and  Loot!  Ali.  That  upon  the 
death  of  Imdad  Ali,  the  Respondent,  Furrook-oon-nissa,  his  widow,  and  Lootf  Ali, 
his  surviying  brother,  became  his  heirs ;  and  that,  upon  the  death  of  Lootf  Ali,  the 
right  of  property  devolved  on  the  Respondents.  With  respect  to  the  residue  of  the 
property,  namely,  14  beegas  and  7  biswas,  the  Respondents  admitted  that  it  formerly 
belonged  to  Noor  Juhan,  but  they  alleged  that  she  had  by  deed  of  gift,  executed  by 
her,  given  thee©  14  beegas  and  7  biswas  to  Imdad  Ali  and  Lootf  Ali,  then  minors,  and 
that  from  Imdad  Ali  and  Lootf  Ali,  that  portion  of  the  property  devolved,  together 
with  the  12  beegas  and  8  biswas  first  mentioned,  upon  the  Respondents.  The  Re- 
spondent Furrook-oon-nissa  claimed  under  Imdad  Ali,  and  the  Respondent  Rookya 
claimed  under  Lootf  Ali.  The  Appellant  claimed  the  whole  property  under  certain 
deeds  of  sale,  executed  in  his  favour  by  Noor  Juhan.  He  impeached  the  deed  of  gift 
relied  on  by  the  Respondents,  as  a  forged  and  fabricated  instrument,  and  as  on© 
which,  if  executed  at  all,  was  an  imperfect  donation,  and  had  no  legal  force  or 
validity,  inasmuch  as  it  was  not  accompanied  by  any  transfer  of  the  possession,  and 
because  it  was  indefinite  in  its  terms. 

The  particulars  of  the  lands  were  as  follow: — 16  beegas  situate  in  Mouza  Kashi- 
poor,  consisting  of  garden,  [236]  house,  and  tank;  16  biswas  also  situate  in  Mouza 
Eashipoor,  inhabited  by  ryots ;  8  beegas  and  8  biswas,  also  situate  in  Mouza  Kashi- 
poor  aforesaid,  included  in  the  bazar;  1  beega  and  11  biswas,  situate  in  Mouza 
Beerpara,  occupied  by  ryots. 

Of  this  property,  it  appeared  that  19  beegas  and  10  biswas  formerly  belonged  to 
a  Mr.  Thomas  Moth,  deceased,  of  which  l:t  beegas  and  7  biswas  was  khiraji  land 
(land  assessed  to  the  Government  revenue),  and  5  beegas  and  3  biswas,  the  residue 
thereof,  was  lakhiraji  land  (free  from  Government  revenue).  Noor  Juhan  was  the 
mistress  of  Moth,  and  in  or  prior  to  the  year  1805,  he  gave  her  16  beegas,  or  there- 
abouts, part  of  the  19  beegas  and  10  biswas,  and  he  gave  the  residue  thereof  either 
to  her,  or  to  her  mother,  from  whom  it  afterwards  came  to  her. 

Noor  Juhan  obtained  a  Government  pottah  in  her  own  name,  for  the  14  beegas 
and  7  biswas,  the  khiraji  portion  of  the  lands. 

The  1  beega  and  11  biswas,  situate  in  Mouza  Beerpara,  was  purchased  in  the 
name  of  one  Meer  Ghasi,  a  nephew  of  Noor  Juhan,  from  one  Gholam  Hydur,  and 
was  conveyed  to  him  by  a  bill  of  sale,  dated  the  13th  of  June  1806. 

After  the  connection  between  Noor  Juhan  and  Mr.  Moth  had  ceased,  and  subse- 
quently to  the  date  of  the  last-mentioned  bill  of  sale,  Noor  Juhan  married  Meer 
Sydoo ;  and  they  continued  to  cohabit  together  till  the  time  of  his  death,  in  the  year 
1825.  During  this  period,  Meer  Sydoo  assumed  the  management,  and,  in  some 
respects,  the  ostensible  ownership,  of  the  property  belonging  to  Noor  Juhan. 

In  the  year  1818,  Noor  Juhan  and  Meer  Sydoo  quarrelled,  and  she  turned  him 
out  of  her  house ;  but,  after  [236]  being  separated  for  about  a  year,  they  were  recon- 
ciled, and  again  lived  together.  At  that  time  Meer  Sydoo  had  living  with  him  two 
sons,  Imdad  Ali  and  Lootf  Ali,  by  his  deceased  wife,  Zeena  Begum,  of  the  respective 
ages  of  seven  and  five  years.  Upon  the  occasion  of  their  reconcilement,  and  on  the 
17th  day  of  October  1819,  it  was  alleged,  that  Meer  Sydoo  executed  an  Ikrar-nama, 
in  reference  to  the  lands  and  premises  the  property  of  Noor  Juhan,  in  the  following 
terms: — 

"  I,  Meer  Sydoo,  inhabitant  of  Eashipoor,  execute  this  Ikrar-nama  to  you,  Noor 
Juhan.  As  the  lady  of  Mr.  Moth,  you  received  from  that  gentleman,  cash  and 
jewellery,  and  a  garden  (khiraji),  situated  in  Eashipoor,  along  the  public  road, 
consisting  of  16  beegas  of  khiraji  and  3  beegas  of  la-khiraji  land;  a  pottah  of  the 
khiraji  land,  the  gentleman  in  question  has  caused  to  be  drawn  out  in  your  name 
from  the  CoUectorate ;  and  you  have  bought  1  beega  and  11  biswas  of  land  in 
Mouza  Beerpara;  and  shortly  after  your  marriage  with  me  you  have  purchased 
from  your  own  money  5  beegas  14  biswas  of  land  in  Eashipoor,  in  my  name,  alto- 
gether 26  beegas  and  15  biswas  of  land ;  and  you  have  at  your  own  expense  built 
pukka  houses  and  bazar  thereon,  and  have  settled  ryots  thereupon ;  and  in  conse- 
quence of  your  being  a  lady  living  in  concealment  (that  is  to  say,  a  virtuous,  re- 
spectable woman),  I  manage  the  business  of  the  lands  in  question  for  you ;  and  now, 
as  I  have  children  from  my  other  wife,  you  have  grounds  for  suspicion :  I  therefore 
hereby  declare,  and  give  this  writing  in  acknowledgment,  that  I  or  my  sons  from  the 
other  wife  have  no  claims  whatever  on  the  6  beegas  and  14  biswas  of  land  which 
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you  have  bought  in  my  name,  and  that  I  am  the  mere  manager  [237]  of  your  pro- 
perty, in  consequence  of  your  being  a  mokhuddura  (lady  respectable,  living  in 
concealment),  otherwise  I  have  no  right  or  interest  in  it  whatever:  the  whole  is 
your  right  and  true  title." 

Noor  Juhan  continued  in  the  possession  or  receipt  of  the  rents  and  profits  after 
the  death  of  Meer  Sydoo,  till  the  month  of  January  1830,  when  she  sold  the  property 
to  the  Appellant.  At  the  deatli  of  Meer  Sydoo,  and  previously  to  this  sale,  claims 
were  set  up  to  the  property  in  dispute,  on  behalf  of  Imdad  Ali  and  Lootf  Ali,  and 
the  Respondent,  Furrook-oon-nissa,  as  the  widow  of  Imdad  Ali ;  and  in  the  asser- 
tion of  these  claims,  attempts  were  made  to  dispossess  Noor  Juhan.  The  ground 
taken  in  support  of  such  claim  was,  that  Lootf  Ali  and  Imdad  Ali  were  entitled, 
by  right  of  inheritance  derived  from  Meer  Sydoo ;  and,  with  a  view  to  enforce  them, 
various  proceedings  were  instituted  by  these  parties  in  the  Foujdarry  Court,  but 
without  success. 

Noor  Juhan,  by  a  bill  of  sale,  bearing  date  the  5th  of  January  1830,  conveyed 
to  the  Appellant  the  garden,  house,  and  tank,  in  Mouza  Eashipoor,  consisting  of 
16  beegas,  and  the  3  beegas  and  10  biswas  of  land  on  which  the  bazar  was  first 
established,  and  the  1  beega  and  11  biswas  of  land,  situate  in  Mouza  Beerpara,  which 
was  purchased  in  the  name  of  Meer  Ghasi,  making  together  21  beegas  and  1  biswa 
of  land.  And  by  another  bill  of  sale,  dated  the  9th  of  January  1830,  Noor  Juhan 
conveyed  to  the  Appellant  the  5  beegas  and  14  biswas  of  the  land  purchased  by 
her  in  the  name  of  Meer  Sydoo  aforesaid,  being  4  beegas  and  18  biswas  of  the 
8  beegas  and  8  biswas  of  land,  forming  the  site  of  the  bazar,  and  16  biswas  of  the 
Nundi  land. 

Shortly  after  the  execution  of  these  bills  of  sale,  and  [238]  on  the  6th  of  February 
1830,  Noor  Juhan  died.  At  her  death,  the  Appellant  applied  to  the  Collector  of 
Calcutta,  for  a  Government  pottah,  in  respect  of  the  said  khiraji  portion  of  tlie 
property.  The  application  was  opposed  by  the  Respondent,  Furrook-oon-nissa,  who 
then  advanced  a  new  ground  of  claim,  alleging,  for  the  first  time,  that  Noor  Juhan 
had  never  been  in  the  possession  or  enjoyment  of  the  property  in  dispute,  since  the 
death  of  Meer  Sydoo,  but  had,  in  her  lifetime,  by  a  hibba-nama,  or  deed  of  gift, 
bearing  date  the  13th  of  December  1817,  given  the  property  in  question  to  Lootf  Ali 
and  Imdad  Ali.  The  material  part  of  this  alleged  deed  purported  to  be  as  follows: 
"  As  you  are  the  sons  of  my  husband's  wife,  and  I  have  no  children,  and  you  have 
lost  your  mother,  and  besides  yourselves,  neither  I,  nor  my  husband,  Meer  Sydoo, 
have  any  heirs,  I,  therefore,  make  a  gift  to  you  of  all  my  property,  real  and  personal, 
in  my  own  name  and  in  fictitious  name  ":  and  the  deed  then  proceeded,  "  While  I 
am  living,  my  expenses  will  be  defrayed  from  the  profits  of  the  gifted  property." 

Various  inquiries  were  made  and  proceedings  had  in  reference  to  the  Appellant's 
application  for  a  pottah,  and  on  the  5th  of  March  1831,  Mr.  C.  Trower,  the  Collector, 
ordered  that  a  pottah  should  be  granted  to  Appellant,  leaving  the  objecting  parties 
to  seek  redress  by  a  civil  action. 

Upon  the  execution  of  the  bills  of  sale  by  Noor  Juhan,  the  Appellant  had  entered 
into  tlie  possession  and  receipt  of  the  rents  and  profits  of  the  property  in  dispute ; 
but  the  Respondent,  Furrook-oon-nissa,  after  the  grant  of  the  pottah,  caused  the 
Appellant  to  be  cited  in  the  Foujdarry  (Criminal)  Court,  insisting  upon  their  right, 
by  virtue  of  the  alleged  deed  of  gift,  of  the  13th  [239]  of  Deceml^r  1817,  in  favour 
of  Lootf  Ali  and  Imdad  Ali ;  but  the  magistrate  of  the  Foujdarry  Court,  on  the  19th 
of  May  1831,  decided  that  the  laud  in  dispute,  being  the  lands  and  premises  pur- 
chased by  the  Appellant,  of  Noor  Juhan,  should  remain  in  the  possession  of  the 
Appellant,  and  that  the  Plaintiff,  in  that  proceeding,  should  be  left  to  establish  her 
claim  by  a  suit  in  the  Civil  Court.  From  this  decision  an  appeal  was  preferred  to 
the  circuit  commissioner,  who,  on  the  21st  of  July  1831,  upon  the  hearing  of  the 
matter  of  the  appeal,  ordered  that  the  decision  of  the  magistrate  of  the  Foujdarry 
Court  should  be  affirmed. 

On  the  30th  of  August  1832,  the  Respondent,  Furrook-oon-nissa,  the  widow  of 
Imdad  Ali,  deceased,  and  Rookya  Begum,  the  daughter  of  a  deceased  sister  of  Meer 
Sydoo,  filed  their  petition  of  plaint,  against  the  Appellant,  in  the  Calcutta  Provincial 
Court.  By  their  plaint,  the  Respondents  claimed  to  recover  the  property  in  question 
from  the  Appellant,  and  they  therein  referred,  among  other  things,  to  the  hibba- 
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nama,  or  deed  of  gift,  which,  thej  alleged,  had  been  e.\ecuted  by  Noor  Juhan,  iu 
favour  of  Lootf  Ali  and  Imdad  Ali ;  and  they  alleged  that,  by  the  deed  of  gift,  and 
also  bj  the  Furraiz,  or  Mahoniedan  Law  of  Inheritance,  the  whole  estate  of  Noor 
Juhan,  and  that  of  Meer  Sydoo,  devolved  on  Imdad  Ali  and  Lootf  Ali,  and  after 
their  demise  devolved  on  the  Respondents,  Furrook-oon-nissa  and  Bookya  Begum; 
and  they  further  alleged  that  the  Appellant  had,  through  the  bills  of  sale  from  Noor 
Juhan,  which  they  alleged  were  forged,  under  the  orders  of  the  magistrate,  possessed 
himself  of  the  property,  and  appropriated  to  himself  the  profits  thereof,  and  prayed 
to  be  put  into  possession,  and  to  recover  the  mesne  profits  from  the  Appellant. 

[240]  To  this  plaint,  the  Appellant  appeared  and  put  in  his  answer,  stating  his 
own  title,  and  denying  the  alleged  title  of  the  Respondent ;  and  the  Appellant  also 
insisted  that  the  Respondent,  Rookya  Begum,  had  shown  no  title  whatever,  and  had 
no  right  to  join  as  complainant  in  the  suit. 

Upon  the  abolition  of  the  Calcutta  Court,  by  Regulation  V.  of  1831,  the  suit  was 
transferred  to,  and  the  proceedings  afterwards  carried  on  in,  the  Civil  Court  of  the 
Twenty-four  Pergunnas. 

On  the  28th  iJ  September  1836,  the  Judge  of  the  Court,  Mr.  E.  R.  Harwell,  pro- 
nounced the  Court's  decree,  dismissing  the  suit  with  costs. 

The  Respondents  appealed  from  this  decree  to  the  Sudder  Dewanny  Adawlut. 

In  the  proceedings  before  the  Sudder  Dewanny  Adawlut,  it  was  alleged  by  a 
party  who  intervened  in  the  suit,  that  the  Respondents  and  their  ancestors  were  of 
the  Imamia  faith,  according  to  the  tenets  of  which,  an  undefined  gift  was  valid. 
With  reference  to  this  point,  the  Judge  thought  it  necessary,  before  a  decree  could 
be  made,  to  ascertain  two  points:  1st,  whether  the  Reepoudents  and  their  ancestors 
were  of  the  Sheea  or  Imamia  faith ;  and,  2ndly,  through  whom,  and  by  what  right, 
Noor  Juhan  collected  the  rents  from  the  lands  in  dispute,  up  to  the  date  of  the  bills 
of  sale  of  the  Appellant,  and  whether  she  held  possession  up  to  the  date  in  question. 
Upon  these  points  evidence  was  taken  in  the  Sudder  Court,  and  various  documents 
adduced,  and  on  the  2l8t  of  September  1840,  Mr.  Warner,  the  Judge,  pronounced 
his  opinion  to  be,  that  Noor  Juhan  was  entitled  only  to  what  she  had  received  by 
way  of  gift  from  Mr.  Moth,  viz.,  14  beegas  and  7  biswas  of  land,  [241]  mentioned  in 
the  pottah  of  the  Collector ;  thav  the  rest  of  the  property  belonged  to  Meer  Sydoo ; 
and  that  the  deed  of  gift  was  ineffectual,  because  it  was  unaccompanied  with  posses- 
sion; and  after  observing,  that  it  did  not  appear  from  the  proceedings  how  the 
Beapondent,  Rookya  Begum,  became  heir  to  Meer  Sydoo,  or  his  sons,  the  Judge 
ordered,  subject  to  the  submission  of  the  matters  of  the  appeal  to  a  second  voice, 
that  the  claim  and  appeal  of  the  Respondent  Furrook-oon-nissa,  in  the  estate  of 
Meer  Sydoo,  deceased,  should  be  decreed  to  her  by  right  of  inheritance,  and  that  the 
rest  of  her  claim  should  be  dismissed.  On  the  appeal  being  brought  l>efore  Mr.  T. 
B.  Biscoe,  another  Judge  of  the  Court,  he  was  of  opinion,  that  the  whole  of  the 
claim  of  the  Respondents  should  be  decreed  to  them,  and  that  the  decision  of  the 
Civil  Court  of  the  Twenty-four  Pergunnas,  should  be  reversed.  This  difference  of 
opinion  between  the  Judges  of  the  Sudder  Court,  made  it  necessary  to  refer  the 
mat^r  to  the  consideration  of  a  third  Judge,  which  was  accordingly  done ;  and  the 
third  Judge,  Mr.  D.  Smyth,  on  the  11th  of  December  1840,  e:cpressed  his  concurrence 
in  the  opinion  of  Mr.  Biscoe,  and  it  was  finally  ordered,  that  the  appeal  of  the  whole 
claim  set  forth  by  the  Respondents  should  be  decreed  to  them,  and  the  decision  of  the 
Court  of  the  Twenty-four  Pergunnas  cancelled. 

From  this  decision  the  present  appeal  was  brought. 

Mr.  Kindersley,  Q.C.,  Mr.  Lloyd,  and  Mr.  Fooks,  for  the  Appellant. — The  Re- 
spondents, on  whom  lie  the  obligation  and  burthen  of  proof  (the  Appellant  being  in 
possession  under  an  order  of  the  Foujdarry  Court),  have  not  established  their  title 
by  sufficient  evidence.  The  deed  [242]  of  gift,  on  which  they  rely,  as  the  origin  of 
their  title,  to  part  of  the  property  in  dispute,  is  at  all  events  an  ineffectual  instru- 
ment, inasmuch  as  the  gift  thereby  expressed  to  be  made,  was  not  accompanied  by 
possession,  and  was  indefinite  in  its  terms.  The  Respondents  have  not  established 
Auything,  beyond  what  they  could  claim  by  right  of  inheritance  from  Meer  Sydoo. 

Mr.  Turner,  Q.C.,  Mr.  Wigram,  Q.C.,  and  Mr.  Busk,  for  the  Respondents. — The 
possession  of  the  Appellant  having  been  obtained  by  fraud,  it  was  not  competent  to 
him  to  put  the  Respondents  to  proof  of  their  title,  and  they  were  entitled  to  restitu- 
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tion  of  the  lands,  without  proof  of  title.  The  title  of  the  Respondents,  however,  to 
recover  the  land,  was  clearly  proved,  whether  the  property  is  treated  as  having  be- 
longed wholly  to  Noor  Juhan,  or  as  having  belonged  partly  to  Noor  Juhan,  and 
partly  to  Meer  Sydoo. 

They  cited  and  referred  to  Allen  v.  Rivtngton  (2  Saunders,  111).  Doe  dem. 
Stephens  v.  Lord  (7  Ad.  and  Ell.  610).  Macnaghten's  Prin.  of  Mahomedan  Law, 
pp.  206,  213,  230,  305. 

In  the  course  of  the  reply.  Lord  Brougham  observed — It  appears  that  the  pro- 
ceedings which  have  taken  place  on  the  part  of  the  Respondents,  in  tuiiting  the 
Appellant  out  of  possession  of  the  14  beegas,  7  biswas,  under  the  alleged  deed  of 
gift  of  1817,  by  Noor  Juhan,  to  the  sons  of  Meer  Sydoo,  her  husband,  by  a  former 
wife, — that  this  forcible  ouster,  displacing  and  removing  the  Appellant,  led  to  a 
proceeding  in  the  [243]  Foujdarry  Court,  in  the  nature  of  a  police  proceeding,  for 
restoring  the  possession  to  the  Appellant,  leaving  the  Respondents  to  proceed,  a* 
we  should  say  in  our  Courts,  "  putting  them  to  their  ejectment,"  but  in  their  own 
language,  putting  them  to  their  plaint,  in  order  to  recover,  as  in  an  ejectment  here, 
upon  the  strength  of  their  own  title.  The  Foujdarry  Court  only  gave  possession. 
The  question,  therefore,  arises  now  upon  the  Respondents'  title,  which  is  put  in  issue 
by  these  proceedings.  Their  Lordships  are  of  opinion,  that  the  Respondents  have 
failed  in  proving  that  title :  it  is  needless  to  go  into  the  proofs,  as  we  are  all  satisfied 
that  the  deed  of  gift  of  1817  was  a  fabricated  instrument. 

Now  this  decision  against  the  Respondents  refers  to  their  title,  as  regards  the 
14  beegas,  7  biswas;  it  does  not  refer  to  the  2  beegas.  These  2  beegas  are  clear 
of  that  consideration  altogether,  which  may  be  brought  within  the  same  title,  that 
is  to  say,  the  title  of  Noor  Juhan,  because  the  deed  of  gift  is  a  general  conveyance 
by  Noor  Juhan,  of  all  her  property.  Whatever  title  the  Respondents  claim  under 
that  deed  of  gift  of  1817,  is,  therefore,  disposed  of  by  a  decision,  quoad  that;  and 
the  Appellant  will  be  restored  to  that ;  leaving  all  questions  open  with  r^ard  to 
Noor  Juhan's  succession. 

Mr.  Kindersley  having  replied,  the  following  judgment  was  delivered  by 

Lord  Brougham. — Their  Lordships  having  thus  disposed  of  the  main  point  in 
this  case,  the  claim  of  these  parties,  the  sons  of  Meer  Sydoo,  deceased,  or  those  repre- 
senting them,  their  widows  by  the  Mahomedan  law  being  purchasers,  [244]  under  the 
deed  of  1817,  the  alleged  deed  oY  gift  of  Noor  Juhan;  and  being  of  opinion,  ihat, 
looking  to  the  evidence,  there  is,  nevertheless,  a  right  in  the  parties  to  come  in  and 
claim  by  inheritance,  under  Noor  Juhan,  it  only  remains  to  dispose  of  that  part  of 
the  case  which  refers  to  the  1 2  beegas,  8  biswas,  in  the  name  of  Meer  Sydoo. 

Now,  it  appears  to  their  Lordships,  upon  the  best  consideration  they  have  been 
able  to  give  it,  that  they  cannot  consider  the  instrument  of  the  3rd  of  July  1824  (in 
which  Meer  Sydoo,  in  applying  for  a  pottah  in  Noor  Juhan's  name,  acknowledged 
that  5  beegas  and  8  biswas,  purchased  in  his  name,  was  her  property),  referred  to 
in  the  order  of  Mr.  Trower,  the  Collector  of  the  district,  on  the  same  date,  is  a  fabri- 
cation :  we  consider  it  is  a  genuine  instrument.  Mr.  Trower's,  an  English  officer's, 
name  being  forged,  and  no  notice  taken  by  the  Court  of  such  forgery,  appears  to  be 
in  the  highest  degree  improbable,  and  is  negatived,  in  the  first  place,  by  its  great 
internal  improbability,  upon  the  absence  of  all  notice  or  remark  upon  it,  or  pro- 
ceeding taken  in  the  Court  below ;  and  the  instrument  is  supported  by  evidence  of 
a  disinterested  and  indifferent  party,  the  very  individual  who  drew  and  prepared 
the  instrument. 

Taking  these  things  together,  their  Lordships  entertain  no  doubt  that  they  must 
give  credit  to  it  as  an  authentic  instrument,  and  that  puts  an  end  to  the  case,  with 
regard  to  the  5  beegas  and  8  biswas. 

Declare,  therefore,  that  the  Appellant  having  been  put  by  the  Court,  in  India, 
in  possession  of  the  property  in  dispute,  and  the  Respondents  having  been  directed 
to  bring  a  civil  suit  to  assert  their  claim  to  such  property,  and  having  brought  this 
•uit  accord-[245]-ingly,  it  was  incumbent  on  the  Respondents  to  prove  some  title  to 
such  land,  before  the  Appellant  was  called  upon  to  make  out  his  title. 

Declare,  that  it  appears  that  the  deed  of  gift  set  up  by  the  Respondents,  in  favour 
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of  the  sons  of  Meer  Sydoo,  is  a  fabricated  deed,  and  that  the  Respondents  have  no 
title  under  that  deed,  to  such  property  as  belonged  to  Noor  Juhan. 

Declare,  that  as  to  the  land  in  the  name  of  Meer  Ghazi,  the  Respondents  have 
shown  no  title  to  such  land. 

Declare,  that  as  to  the  5  beegas,  8  biswas,  in  the  name  of  Meer  Sydoo,  they  appear 
to  have  been  purchased  on  account  of  Noor  Juhan. 

Reverse,  therefore,  the  decree  complained  of ;  restore  the  possession  to  the  Ap- 
pellant, but  declare,  that  this  order  is  entirely  without  prejudice  to  any  question  as 
to  the  validity  of  the  deeds  under  which  the  Appellant  claims,  as  between  him  and 
any  person  claiming  under  Noor  Juhan. 

[See  Prannath  Boy  Chowdry  v.  Rookea  Begum,  1859,  7  Moo.  Ind.  App.  329.] 


[246]  MUSSUMAT  GOLAB  KOONWUR.  SHEO  RUTTUX  SING,  SHEO  UMMUR 
SING,  and  KAMPTA  PERSAD  SmG,—Appel1anU;  THE  COLLECTOR 
OF  BENARES,  and  RAJA  OODIT  NARAIN  ^mG—Bespondentt*  [June 
24  and  25,  1847]. 

On  Appeal  from  the  Sudder  Dewanny  Court  of  Bengal. 

A.,  the  proprietor  of  large  ancestral  and  other  estates  in  Benares,  died,  leaving 
a  widow  and  four  sons.  Shortly  after  A.'s  death,  three  of  the  brothers  be- 
came implicated  in  a  rebellion  against  the  State.  The  fourth  brother,  then 
a  minor,  was  not  concerned  in  the  rebellion.  At  the  suppression  of  th» 
rebellion.  Government  issued  proclamations  for  the  parties  severally  to  ap- 
pear and  answer  the  charges  against  them ;  but  they  absconded :  the  Govern- 
ment thereupon,  acting  under  the  provisions  of  Bengal  Reg.  XI.  of  1796, 
confiscated  the  whole  of  their  property,  including  the  ancestral  estates, 
formerly  held  by  A. 

Held  on  appeal,  that  such  confiscation  was  regular,  and  within  the  meaning  of 
the  Regulation,  but  that  the  act  of  Government  which  divested  the  three  sons 
of  their  right  and  int«re8t  in  the  estates,  did  not  aSect  the- rights  of  the  fourth 
son,  who  was  entitled  to  his  share  in  all  the  ancestral  estates  of  A.,  taken  by 
the  Government,  under  the  forfeiture  [4  Moo.  Ind.  App.  254] ;  and 

Held  also,  that  the  forfeiture  did  not  afiect  the  rights  of  A.'s  widow,  and  that  she 
was  entitled  to  maintenance,  out  of  the  whole  of  the  estate  that  was  ancestral 
[4  Moo.  Ind.  App.  258]. 

This  was  an  appeal  from  a  final  decision  of  the  Sudder  Dewanny  Court  of 
Bengal,  made  in  a  suit  instituted  by  the  Appellant,  Mussumat  Golab  Eoonwur, 
against  the  Collector  of  Benares,  and  Raja  Oodit  Narain  Sing,  for  the  restitution 
of  certain  malguzary  and  mahf  property  in  Pergunnas  Kole-Usla,  Narainpore,  and 
Tutwaree,  consisting  of  various  lands  named  Fut-[247]-tehpore,  etc.,  formerly  the 
property  of  her  deceased  husband,  TJjaib  Sing,  and  subsequently  of  his  son,  Sheo 
Pursan  Sing,  which  had  been  seized  and  confiscated  by  the  Government,  under  the 
provisions  of  Bengal  Regulation  XI.  of  1796;  Sheo  Pursan  Sing  and  his  brothers, 
Sheo  Ruttun  Sing  and  Sheo  Ummur  Sing,  have  been  engaged  in  the  rebellion  in 
Benares,  under  Vizier  Ali,  in  the  year  1799. 

The  material  facts  of  the  case,  and  the  questions  raised  by  the  appeal,  are  fully 
stated  in  the  judgment  of  their  Lordships. 

The  case  was  argued  by 

Mr.  Buller,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants;  and  Mr. 

*  Present :   Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Camp- 
bell, the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  (^uncillors, — Assessors, — Sir  A.  Johnston,  Ent.,  and  Sir  E.  Ryan,  Ent. 

693 


Digitized  by 


Google 


IV  HOOBE  nn).  APP.,  248  MU3SUMAT  GOLAB  KOONWUB 

Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Collector  of 
Benares,  and  Raja  Oodit  Narain  Sing. 

The  following  authorities  were  cited  and  referred  to. 

As  to  the  Appellant's,  Mussumat  Golab  Koonwur's,  right,  by  the  Hindoo  law,  to 
maintenance  out  of  her  deceased  husband's  estates.  Miusumaut  Bheeloo  v.  Phool 
Chund  (3  Ben.  Sud.  Dew.  Rep.,  223).  Rv/ngama  v.  Atchama  (4  Moore's  Ind.  App. 
Cases,  1  and  112).     1  Strange's  Hindoo  Law  (2nd  Edit.),  121. 

Upon  the  question  of  the  brothers  being  an  undivided  Hindoo  family. 
1  Strange's  Hindoo  Law  (2nd  Edit.),  pp.  17,  18,  199. 

The  Right  Hon.  T.  Pemberton  Leigh  (Dec.  17,  1847). — ^The  suit,  in  this  case,  was 
brought  for  the  recovery  [248]  of  large  estates  in  the  province  of  Benares,  which  had 
been  seized  by  the  East  India  Company,  on  the  ground  of  a  forfeiture,  alleged  to 
have  been  committed  by  the  owners. 

The  Appellants,  who  claim  the  estates,  are  the  widow  and  three  surviving  sous 
of  Ujaib  Sing.  The  Respondents  are  the  Collector  of  Benares,  defending  the  suit 
on  behalf  of  the  Company,  and  Raja  Oodit  Narain  Sing,  to  whom  a  part  of  the  con- 
fiscated property  has  been  granted. 

Ujaib  Sing  appears  to  have  held  under  different  grants,  from  the  Raja  of 
Benares,  very  extensive  estates.  These  estates,  or  a  great  part  of  them,  were,  in  his 
lifetime,  re-granted  to  his  eldest  son,  Sheo  Pursan  Sing. 

In  1786,  Ujaib  Sing  died,  leaving  the  Appellant,  Mussumat  Golab  Sing,  his 
widow,  and  Sheo  Pursan  Sing,  and  the  Appellants  Sheo  Ruttun  Sing,  Sheo  Ummur 
Sing,  and  Kampta  Persad  Sing,  his  four  sons,  surviving  him. 

In  1799,  an  insurrection  broke  out  in  Benares,  in  which  the  three  eldest  sons  of 
Ujaib  Sing  were  accused  of  being  implicated ;  the  fourth,  Kampta  Persad,  being  then 
a  minor.  The  supposed  delinquents  were  summoned  to  appear  and  answer  the 
charge  against  them,  but  tlicy  absconded,  and  could  not  be  found.  After  certain 
proceedings  had  taken  place,  the  regularity  of  which  is  disputed  by  the  Appellants, 
an  order  was  pronounced  by  the  Governor-General  in  Council,  on  the  30th  Januart 
1800,  declaring  the  estates  of  Sheo  Pursan  Sing,  Sheo  Ruttun  Sing,  and  Sheo  Ummui 
Sing,  to  be  forfeited,  and  directing  the  Collector  of  Benares  to  hold  them,  subject  ti 
the  disposal  of  the  Government. 

[249]  Under  this  order,  all  the  estates  held  in  the  name  of  Sheo  Tersad  Sing 
were  confiscated.  A  portion,  consisting  of  the  pergunna  of  Eole-Usla,  was  granted 
to  Rany  Golab  Koonwur,  for  her  life,  subject  to  a  heavy  mortgage  made  by  Sheo 
Pursan  Sing ;  and  on  the  death  of  the  Rany,  in  1805,  this  part  of  the  property  was 
granted  on  the  same  terms,  to  her  son,  the  Respondent,  Raja  Oodit  Narain  Sing. 

In  1803,  the  Appellant,  Mussumat  Gfolab  Koonwur,  presented  a  petition  to  the 
Governor-General,  for  a  restoration  to  her,  of  the  confiscated  estates,  which  she 
alleged  to  be  her  hereditary  property.  She  was  referred  by  the  Governor-General 
to  the  Courts  of  Law,  for  the  establishment  of  any  claim  which  she  might  have. 

In  1810,  with  the  sanction  of  the  East  India  Company,  she  filed,  in  the  Provincial 
Court  of  Benares,  the  plaint,  which  is  the  foundation  of  the  present  proceedings. 
This  plaint  stated  the  whole  of  the  confiscated  property  to  have  been  the  ancestral 
property  of  her  late  husband,  Ujaib  Sing,  though  transferred  into  the  name  of 
Sheo  Pursan  Sing,  his  eldest  son,  and  to  have  been  enjoyed,  after  the  death  of  Ujaib 
Sing,  by  the  Plaintiff  and  her  sons,  and  prayed  that  it  might  be  restored  to  the 
Plaintiff. 

It  does  not  appear  that  the  other  Appellants  ever  became  formal  parties  to  this 
suit,  though  they  seem,  from  time  to  time,  to  have  concurred  with  the  Plaintiff,  in 
presenting  petitions  to  the  Court,  in  incidental  matters. 

The  Defendants  relied  upon  their  title,  under  the  order  of  confiscation ;  and  after 
a  variety  of  proceedintjs,  not  necessary  to  be  stated,  the  case  came,  on  the  15th  of 
August  1816,  to  be  heard  before  Mr.  Courtney  Smith. 

[260]  Mr.  Courtney  Smith  appears  to  have  considered  that  the  confiscation  was 
•founded  on  acts  of  rebellion,  supposed  to  have  been  committed  by  the  sons  of  Ujaib 
Sing,  and  as  no  proof  of  any  such  acts  was  to  be  found,  he  was  of  opinion  that  the 
confiscation  was  entirely  illegal.     He  held  that  the  whole  property  was  to  be  con- 
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sidered  as  belougiug  to  the  widow  aud  sons  of  Ujaib  Sing,  and  he  decreed  that  it 
should  be  restored  to  them  accordingly. 

It  is  obvious  that,  at  this  time,  the  real  nature  of  the  case  was  not  understood. 
The  confiscation  was  not  founded  on  any  supposed  act  of  rebellion,  but  on  the  failure 
of  parties  summoned  to  appear,  to  come  in  under  the  stmimons,  and  which  failure 
was  alleged  to  empower  the  Government,  under  the  terms  of  the  Regulation,  after 
stated,  to  declare  a  forfeiture. 

It  may  be  observed,  that  even  if  the  foundation  of  the  decree  had  been  sound,  it 
was  very  singular  in  form ;  for  supposing  the  property  to  have  belonged  to  the  sons. 
of  Ujaib  Sing,  not  one  of  them  was  a  party  to  the  suit :  it  did  not  appear  whether 
Sheo  Pursan  Sing  was  alive  or  dead,  and  the  decree  was  made  at  the  instance  of  a 
party  who  had  no  title,  in  favour  of  persons  who,  if  they  had  a  title,  were  not  parties. 

We  advert  to  the  form  of  the  proceedings,  not  because  our  judgment  will  at  all 
turn  upon  it,  but  because  it  will  be  found  material,  with  reference  to  one  of  the 
points  urged  before  us,  at  the  hearing. 

From  this  decree,  there  was  an  appeal  to  the  Sudder  Court,  both  by  the  Collector 
and  the  Raja. 

The  Collector,  in  liis  petition  of  appeal,  did  not  object  to  the  decree,  so  far  as  it 
restored  to  Eampta  Persad  any  property  belonging  to  him,  but  it  required  [251] 
that  what  did  properly  belong  to  him  should  be  ascertained. 

Although  the  three  sons  of  Ujaib  Sing  were  not  parties  to  the  original  suit,  they 
became  parties  to  both  appeals,  and  put  in  joint  answers  with  their  mother,  Mussu- 
mat  Golab  Eoonwur.  In  both  these  documents,  all  the  property  in  dispute  is 
claimed  as  ancestral  property,  which  had  come  from  Ujaib  Sing. 

In  the  course  of  the  proceedings  in  the  appeal,  the  points  on  which  the  confisca- 
tion had  proceeded  were  further  investigated.  Additional  evidence  was  produced, 
and  the  nature  of  the  title,  under  which  the  various  portions  of  the  disputed  pro- 
perty had  been  held,  at  the  tiine  of  the  confiscation,  was  examined,  and,  on  the  9th 
of  November  1819,  the  decree  of  the  Sudder  Court,  now  appealed  from,  was  pro- 
nounced. By  this  -decree,  the  Court  reversed  the  judgment  of  the  inferior  Court, 
and,  holding  the  confiscation  to  be  valid,  decided  that  it  took  effect  as  to  all  the 
estate  and  interest  which  Sheo  Pursan  Sing,  Sheo  Ruttun  Sing,  and  Sheo  Ummur 
Sing,  had  in  the  property ;  and  it  then  proceeded  to  declare,  in  what  parts  of  the 
property  Eampta  Persad  Sing  was  to  be  held  to  have  an  interest,  and  directed  such 
property  to  be  restored  to  him,  but  it  took  no  notice  of  the  right  of  Mussumat  Golab 
Eoonwur  to  maintenance,  a  right  which  does  not  appear,  from  the  proceedings,  to 
have  been  adverted  to. 

From  this  decree,  the  present  appeal  is  brought. 

It  has  been  contended  before  us  by  the  Appellants, — 

First.  That  the  Government  had  no  authority  to  pronounce  a  sentence  of  for- 
feiture, in  this  case,  even  if  all  necessary  forms  had  been  observed. 

Second.  That  all  necessary  forms  were  not  observed. 

[252]  Third.  That  if  the  sentence  were  valid,  the  forfeiture  would  enure  for  the 
benefit,  not  of  the  Government,  but  of  Eampta  Persad  Sing. 

Fourth.  That  all  the  property  in  the  name  of  Sheo  Pursan  Sing  might  have  been 
treated  as  ancestral  property. 

Fifth.  That  if  not,  the  four  brothers  constituted  an  undivided  family,  and  that 
all  the  acquisitions  of  Sheo  Pursan  Sing  would  be  part  of  the  joint  stock.     And 

Lastly.  That,  at  all  events,  Mussumat  Golab  Eoonwur  was  entitled  to  mainten- 
ance, out  of  the  whole  of  the  property  of  Ujaib  Sing. 

The  first  question  depends  on  the  Regulation  XI.  of  1796. 

That  Regulation  provides  for  two  cases, — First,  resistance  to  process  of  the 
Court ;  Second,  for  cases  of  persons  charged  with  offences  of  a  criminal  nature,  who 
shall  abscond  or  conceal  themselves,  so  that  upon  process  issued  against  them  they 
cannot  be  found. 

The  present  case  comes  within  the  second  class. 

The  provisions  are  in  substance,  that,  in  such  cases,  proclamations  shall  be  issued 
by  the  magistrates,  requiring  the  absent  party  to  appear  to  answer  the  charge,  within 
a  period  not  less  than  a  month :  in  default  of  appearance,  if  the  absentee  be  a  pro- 
prietor,, paying  revenue  immediately  to  the  Government,  the  magistrate  is  to  order 
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the  attachment  of  any  lands  of  the  absentees,  within  his  jurisdiction,  by  issuing  his 
precept  to  the  Collector  of  the  district,  directing  him  to  attach  the  lands,  and  hold 
them  till  further  notice. 

Then  follows  the  sixth  and  last  clause,  which  is  in  these  words: — "Should  the 
absentee  neglect  to  attend,  after  a  period  of  six  montlis  after  lands  hare  been  ordered 
under  attachment,  the  magistrate  is  to  report  [263]  the  case  to  the  Governor-General 
in  Council,  who  will  pass  such  order  upon  it,  and  upon  the  future  disposal  of  the 
lands,  as  he  may  judge  proper." 

No  words  can  be  more  general  and  extensive  than  these ;  but  it  was  argued,  that 
they  could  not  be  intended  to  include  a  forfeiture  or  confiscation  of  the  lands,  be- 
cause in  the  other  case  provided  for  by  the  Regulation,  viz.,  that  of  resistance  to 
process,  forfeiture  of  the  lands  is  expressly  enacted. 

The  two  cases  are  obviously  very  different ;  but  it  will  be  found,  on  examination, 
that  the  terms  of  the  enactment,  applicable  to  the  first  case,  confirm  the  construction 
which  we  put  upon  the  clause  now  in  question. 

In  case  of  resistance  to  process,  the  magistrate  is  to  declare  the  forfeiture,  but 
that  sentence  is  to  be, reviewed  by  the  Nizamut  Adawlut,  which  may  either  confirm 
or  modify  it ;  if  confirmed,  the  proceedings  are  to  be  transmitted  before  the  sentence 
is  carried  into  execution,  to  the  Govemor-Gteneral  in  Council,  who  will  finally  deter- 
mine whether  the  sentence  of  forfeiture  shaU  be  put  in  force,  or  commuted  to  a  fine, 
or  otherwise,  and  who,  whenever  he  may  order  the  land  or  lease  of  the  offender  to 
be  forfeited  to  Government,  will,  at  the  same  time,  cause  the  necessary  instructions, 
for  the  future  disposal  of  the  land,  to  be  conveyed  to  the  Collector  through  the 
Board  of  Revenue. 

These  words  are  substantially  the  same  as  those  of  the  sixth  section. 

We  have  no  doubt,  therefore,  of  the  right  of  the  Governor-General  in  Council  to 
pronounce  an  order  of  confiscation,  in  such  cases  as  the  present. 

II.  It  is  said  that  the  proceedings  were  irregular. 

[264]  Now,  it  is  not  disputed  that  process  was  issued  against  the  parties ;  that 
they  absconded;  that  their  lands  were  attached  by  the  Collector,  under  an  order  from 
the  magistrate;  that  six  months  elapsed  without  their  appearance;  that  the  case 
was  repojrted  to  the  Governor-General  in  Council ;  that  a  sentence  of  forfeiture  was 
pronounced.  But  it  is  contended,  that  the  attachment  ought  only  to  have  issued 
after  certain  proclamations  had  been  made,  in  a  particular  form,  and  with  certain 
ceremonies;  and  that  there  is  no  evidence  that  those  forms  and  ceremonies  were 
strictly  observed.  We  are  of  opinion,  that  after  the  issuing  of  the  attachment  by 
the  Court,  and  the  subsequent  declaration  of  forfeiture,  we  must  presume  all  things 
previous  to  the  attachment  to  have  been  regularly  and  legally  done,  and  that  there  is 
no  sufficient  evidence  to  rebut  that  presumption.  It  is  necessary,  therefore,  to  con- 
sider what  might  have  been  the  effect  of  any  such  irregularity,  if  it  had  been  proved 
to  exist. 

III.  The  next  proposition  of  the  Appellants  was  a  very  singular  one.  viz.,  that  the 
forfeiture  declared  against  three  of  the  brothers  should  enure  for  the  benefit  of  the 
fourth,  in  direct  opposition,  both  to  the  letter  and  spirit  of  the  Regulation,  which 
declares  that  the  forfeited  lands  shall  be  at  the  disposal  of  the  Governor-General 
in  Council.  Neither  principle  nor  authority  was  advanced  in  support  of  such  a 
proposition,  and  it  is  obvious  that  it  cannot  be  maintained. 

An  opposite  view  of  the  subject  appears  to  have  been  suggested  by  the  Commis- 
sioners of  forfeited  estates,  in  the  course  of  these  proceedings,  viz.  that  when  the 
Government  had  made  grants  to  individuals,  as  in  this  case  to  Sheo  Pursan  Sing, 
the  whole  property  granted  to  him  by  the  Government  ought  to  be  held  forfeited 
[266]  by  his  delinquency,  without  regard  to  the  rights  of  participation  in  the  pro- 
perty which  might  belong  to  members  of  his  family. 

No  question,  however,  has  been  raised  in  the  course  of  these  proceedings: 
on  the  contrary,  the  decree  affirming  the  rights  of  Eampta  Persad,  as  far  as  his  share 
is  concerned,  is  not  objected  to.     The  question,  therefore,  is  not  before  us. 

The  next  point  for  consideration  is,  whether  the  decree  has  given  to  Eampta 
Persad  all  that  he  was  entitled  to,  assuming  his  interests  to  be  unaffected  by  the 
forfeiture. 

The  decree  proceeds  on  the  principle  of  giving  him  all  that  appears  to  have  been 

696 


Digitized  by 


Google 


V.  BENARISS  (collector  OF)  [1847J     IV  MOOBE  IMD.  APP.,  SM 

held  in  his  own  name,  and  one-fourth  of  all  the  Court  considered  to  be  the  ancestral 
pioperty  of  the  family;  to  have  come,  in  short,  from  Ujaib  Sing. 

It  is  said  that  he  ought  to  have  had  one-fourth  of  all'that  was  held  in  the  name  of 
Sheo  Pursan.  First,  because  all  should  have  been  treated  as  ancestral ;  Secondly, 
because,  at  all  events,  the  brothers  constituted  an  undivided  family,  and,  therefore, 
he  was  entitled  to  a  share  of  the  whole,  whether  ancestral  or  not. 

Upon  the  second  point,  it  may  be  sufficient  to  observe,  that  no  such  case  is  made 
in  any  part  of  the  proceedings.  The  suit  in  which  the  present  appeal  is  brought, 
was  instituted  by  Mussumat  Golab  Koonwur  alone,  claiming  the  property  which  had 
belonged  to  Ujaib  Sing,  and  that  case  is  adopted  by  the  other  Appellants,  when  they  . 
became  parties  to  the  proceedings.  No  other  title  is  set  up,  and  Eampta  Persad 
takes,  under  this  decree,  the  whole  of  the  estate  held  by  him  in  his  own  name. 

[266]The  question  then  is,  whether  the  decree  ought  to  have  treated  as  ancestral 
property,  the  whole  of  what  was  granted  to  Sheo  Pursan  Sing,  or  a  larger  portion  of 
it  than  is  actually  so  treated. 

These  are  questions  on  which  it  is  scarcely  possible  for  this  Court  to  come  to  a 
very  satisfactory  conclusion,  for  it  depends  upon  the  usage  prevalent  in  the  country, 
and  the  inferences  to  be  drawn  from  documents,  naturally  informal,  and  in  which 
it  is  very  difficult  to  trace  the  identity  of  the  property.  In  some  of  these  documents, 
the  grant  is  made  to  Ujaib  Sing,  in  others  to  Ujaib  Sing  and  his  children,  or,  with 
other  words,  indicating  a  continuance  of  the  estate  in  his  family,  after  his  death. 
In  some  of  them,  property  is  granted  to  Sheo  Pursan  Sing,  or  Sheo  Pursan  Sing  and 
his  children,  which  never  appears  to  have  been  held  by  Ujaib  Sing  at  all. 

The  grant  being  in  the  name  of  Sheo  Pursan  Sing  (who  appears  alone  so  far  to 
have  dealt  with  a  large  portion  of  it,  Pergunna  Eole-Usla,  as  to  mortgage  it  in  his 
own  name),  it  is  for  Eampta  Persad  Sing  to  make  out  his  title  to  a  share  of  any 
portion  which  he  claims.  The  Court  below  appears  to  have  held,  that  the  mere 
circumstance  of  property  which  had  been  held  by  Ujaib  Sing,  and,  in  some  instances, 
by  preceding  members  of  his  family,  being  afterwards  transferred,  by  a  renewal 
grant  in  his  lifetime,  to  Sheo  Pursan  Sing,  was  not  sufficient  to  evidence  an  heredi- 
tary interest,  especially  when  the  jumma,  or  rent,  reserved  to  the  Grovernment,  had, 
from  time  to  time,  varied,  but  that  when  the  grant,  originally  to  Ujaib  Sing,  was  in 
terms  which  showed  that  it  was  to  continue  in  his  family  after  his  death,  the  property 
must  be  treated  as  ancestral. 

We  are  not  prepared  to  say  that  this  principle  is  [267]  erroneous,  and  we  have 
carefully  looked  through  the  whole  of  the  evidence,  in  this  case,  in  order  to  see 
whether  it  appeared,  in  any  instance,  to  have  been  misapplied. 

The  judgment,  in  this  case,  has  been  delayed,  in  order  to  afford  us  the  opportunity 
of  making  this  examination,  and  not  from  any  doubt  which  we  entertained  at  the 
hearing,  on  the  points  of  law. 

There  is  one  portion  of  property,  and  one  only,  which,  upon  this  investigation, 
it  appears  to  us,  ought  to  have  been  included  in  the  ancestral  estate,  viz.,  Futtehpore. 

The  case  appears  to  stand  thus : — 

The  title  depends  upon  two  documents,  nearly  contemporaneous.  One  a  Sunnud, 
from  the  Raja  of  Benares,  dated  the  l7th  of  July  1785,  the  provisions  of  which  are, 
'  Be  it  known  to  the  present  and  future  Mutsuddies,  for  the  affairs  of  the  Amlah  of 
Pergunna  Eole,  situate  in  Sircar  Jaunpore,"  and  so  on,  "  that  as  Mouza  Futtehpore, 
appertaining  to  the  aforesaid  Pergunna  (Eharij-jumma),  with  the  exception  of  the 
revenues  of  the  Sircar,  together  with  the  Saver,  is  in  the  name  of  Thakoor  Burriar 
Sing,  Marj  of  old,  therefore,  upon  the  former  rule,  the  same  has  been  rendered  Marj, 
in  favour  of  my  friend  Baboo  Ujaib  Sing,  you  are  desired  not  to  molest  the  said 
Baboo  in  any  way  whatever,  as  respects  the  aforementioned  Mouza,  but  to  leave  it  to 
the  enjoyment  of  the  said  Baboo,  and  you  shall  not  demand  a  fresh  Sunnud  for  him 
annually."  The  other  document  is  a  Sunnud  from  the  Collector  of  Benares,  dated  the 
16th  of  September  1785,  in  these  words  : — "  As  the  village  of  Futtehpore,  in  the  above 
Pergunna,  has  been  formerly  granted,  as  Mahfy  to  the  deceased,  Thakoor  Burriar 
Sing;  considering,  therefore,  the  [258]  rights  of  Baboo  Ujaib  Sing,  as  heir  to  the 
above  Thakoor,  the  above  villages  is  to  be  considered  as  formerly  Mahfy  to  the  above 
Baboo,  his  heirs,  and  descendants,  for  ever." 

As  against  the  East  India  Company,  and  those  claiming  under  them,  we  think 
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that  these  documents  are  quite  sufficient  to  establish,  that  this  property  was  heredi- 
tary in  the  family  of  Ujaib  Sing. 

The  only  other  question  is,  the  right  of  Mussumat  Golab  Eoonwur  to  maintenance 
out  of  the  whole  of  the  property  held  to  be  ancestral. 

Nothing  was  urged  at  the  bar  against  this  right ;  and  it  appears  to  us  that,  od 
the  principle  of  the  decree,  it  ought  to  have  been  recognized. 

Upon  the  whole,  we  shall  humbly  report  to  Her  Majesty  our  advice,  that  tlK 
decree  complained  of  should  be  varied,  by  declaring  that  the  village  of  Futtehpore 
ought  to  have  been  treated  as  ancestral  prop>erty,  and  included  as  such  in  the  estates, 
of  which  one-fourth  part  is,  by  the  decree,  allotted  to  Kampta  Persad,  and  that  Mus- 
sumat Gk)lab  Eoonwur  ought  to  have  been  declared  entitled  to  maintenance  out  of 
the  whole  of  the  ancestral  property,  and  that  the  case  should  be  remitted  to  the 
Court  below,  with  directions  to  give  effect  to  the  above  declarations,  and  that  the 
decree  complained  of  should,  in  other  respects,  be  affirmed,  without  costs. 

[See  Adv.-Gen.  of  Betigal  v.  Eaiite  Swmcmoye  Dmsee,  1863,  9  Moo.  Ind.  App.  393.] 


[269]  RANY  V\5Xil^k\ kTl—Appellemt ;  BABOO  DOOLAR  SING  and  Others.- 
RespondenU  *  [June  29  and  30,  1847]. 

On  Appeal  from  the  Sudder  Dewanny  Adatoiut  of  Bengal. 

The  title  to  land  in  Poornea,  being  in  dispute,  upon  the  question,  whether  the 
Mythila  or  Nuddea  law  was  to  regulate  the  succession,  the  test  to  be  applied 
is,  the  form  and  character  of  the  religious  rites  and  ceremonies,  and  the 
usages  of  the  family  [4  Moo.  Ind.  App.  289,  290]. 

Where,  therefore,  a  family  of  Bengali  Soodra  Sutgops,  who  had  migrated,  at  a 
remote  period,  from  the  south-west  of  Bengal,  where  the  Nuddea  law  pre- 
vailed, to  the  district  of  Poornea,  where  the  Mythila  law  was  in  force,  and  had 
adopted  and  performed  their  religious  rites  and  ceremonies,  according  to  the 
law  of  Mythila, — it  was  held  by  the  Judicial  Committee,  affirming  the  decree 
of  the  Sudder  Court,  that  the  Mythila  law,  in  such  case,  must  govern  the  right 
of  succession. 

The  question  in  this  case  was  one  of  family  usage  and  custom.  The  parties  were 
members  of  a  family  of  Bengali  Soodra  Sutgops,  which  had  migrated,  at  a  remote 
period,  from  the  district  of  Burdwan,  in  the  south-western  part  of  Bengal,  to  the 
district  of  Poornea ;  and  the  main  point  raised,  was  whether  the  law  in  force  in 
Mythila,  or  the  law  prevailing  in  Bengal,  was  to  govern  the  rights  of  succession  and 
distribution  among  the  respective  parties  to  the  appeal,  to  the  pergunna  Pon 
Ehalee,  and  other  property,  situate  in  Poornea,  in  the  north  of  the  province  of 
Bengal. 

It  appeared  that  previous  to  the  year  1738,  one  Ghureeb  Das  was  in  possession  of 
the  pergunna  Powa  Ehalee ;  Ghureeb  Das  had  five  sons,  viz.  Huree  Sing,  [260]  Jj* 
Sing,  Run  Sing,  Bhao  Sing,  and  Achal  Sing.  At  his  decease,  his  eldest  son,  Huree 
Sing,  according  to  a  customary  right  of  primogeniture,  succeeded  to  the  Zemindarr. 
and  continued  in  possession  thereof,  until  the  year  1803  when  his  son  Sobhe  Euron 
Sing  was  put  into  possession  of  the  Zemindary,  and  his  name  enrolled  as  proprietor 
thereof ;  Sobhe  Eurun  Sing  survived  his  father  Huree  Sing,  and  died  in  the  year 
1813,  leaving  two  sons  Pohput  Sing  and  Rung  Lai  Sing,  minors,  his  heirs.  Pohput 
Sing,  upon  obtaining  his  majority,  took  possession  of  the  Z^nindary,  and  the 
original  custom  of  primogeniture  having,  by  Regulation  .XI.  of  1793,  been  abolished, 
procured  his  name,  together  with  that  of  his  brother.  Rung  Lai  Sing,  to  be  entered  on 
the  Government  records,  as  joint  proprietors  of  the  Zemindary.     Pohput  Sing  died 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Ent.   and  Sir  E.  Ryan,  Knt. 
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in  the  Moolki  year  1227  (1819-20,  a.d.)  without  issue,  leaving  the  Appellant,  Ranj 
Pudmavati,  his  widow,  him  surviving.  Immediately  on  the  decease  of  his  brother, 
Rung  Lai  Sing  took  possession  of  the  Zemindary,  and  after  presenting  a  petition 
to  the  Collector,  in  which  he  claimed  the  entire  Zemindary,  was  registered  as  the  sole 
rwner  thereof,  the  affairs  of  which  he  managed  until  the  5th  of  January  1825,  when 
he  died,  unmarried  and  without  issue,  leaving  the  Respondent  Doolar  Sing  and 
others,  according  to  the  Mythila  law,  and  the  custom  and  usage  of  the  family,  his 
heirs  at  law. 

The  Appellant,  at  Rung  Lai  Sing's  death,  set  up  a  claim  to  the  Zemindary  and 
other  real  and  personal  estate  of  Rung  Lai  Sing,  by  virtue  of  an  instrument,  in  the 
nature  of  a  Will,  bearing  date  the  7th  of  January  1825,  purporting  to  have  been 
executed  by  him  in  her  favour,  one  day  previous  to  his  decease.  This  instrument 
recited,  that  she  was  entitled,  in  right  [261]  of  her  husband,  to  one  moiety  of  the 
whole  property,  and  it  then  devised  to  her  the  other  moiety.  Under  the  colour  of 
this  Will,  she  obtained  possession  of  the  Zemindary,  and  after  the  examination  of 
some  of  the  witnesses  to  this  alleged  Will,  before  the  Collector,  got  her  name  recorded 
as  owner.     The  proceedings  before  the  Collector  were  ex  parte. 

The  Respondents,  Doolar  Sing,  Mahtub  Sing,  Balubh  Sing,  Rumun  Sing, 
Bussunt  Sing,  sons  of  Achal  Sing,  then  petitioned  the  Judge  and  Collector  of  the 
district  where  the  property  in  dispute  was  situate,  for  possession  of  the  Zemindary, 
impeaching  the  Will  as  a  forgery,  and  praying  for  the  appointment  of  a  manager. 
They  were  referred  to  the  Civil  Courts  for  redress. 

Accordingly,  on  the  13th  of  September  1826,  Doolar  Sing,  together  with  his  five 
brothers,  the  sons  of  Achal  Sing,  instituted  a  suit  in  the  Provincial  Court  of  Moor- 
rhedabad,  against  Rany  Pudmavati  and  others.  The  plaint,  after  stating  the  com- 
plainant's descent  from  the  common  ancestor,  Ghureeb  Sing,  and  stating  that  they 
were,  according  to  the  Hindoo  law,  and  custom  of  the  family  of  the  deceased  Rung 
Lai  Sing,  the  rightful  proprietors  of  the  Zemindary;  and  after  repudiating  the 
alleged  Will,  prayed  that  they  might  be  put  in  possession  of  the  whole  of  the  revenue 
and  rent-free  lands  of  the  deceased  Rung  Lai  Sing,  which  they  assessed  at 
Rs.  135,354.  12a.  3g.  3p. 

In  this  suit,  Imrut  Lai,  Chirurjee  Lai,  and  others,  who  claimed  to  be  the  descen- 
dants of  Huree  Sing,  through  females,  and  as  such,  to  be  the  heirs  of  Rung  Lai  Sing, 
and  Arjoon  Sing  and  Tilsa  Sing,  the  sons  of  Run  Sing  and  Bhao  Sing,  claiming  to 
be  co-sharers  with  the  original  Plaintiffs,  in  the  property  in  dispute,  were  after- 
nards  added  as  Defendants. 

[262]  Rany  Pudmavati  put  in  her  answer,  on  the  29th  of  January  1828,  in  which 
she  traversed  generally  the  allegations  contained  in  the  plaint,  and  denied  tliat  the 
Zemindary  was  acquired  by  Ghureeb  Das,  and  insisted  that  the  Zemindary  of  Powa 
Khalee  was  acquired  by  Huree  Sing,  which  had  descended  to  her  husband  from  her 
brother-in-law,  and  after  their  death,  to  her ;  that  after  her  husband's  death,  she 
lived  in  undivided  partnership  with  Rung  Lai  Sing ;  and  submitted  that  the  Plain- 
tiff's claim  was  barred  by  the  Regulations  of  Limitation  (sec.  xiv.  Reg.  III.  of  1793, 
sec.  iii.  Reg.  II.  of  1805) ;  she  moreover  insisted  on  the  validity  of  the  alleged  Will, 
under  sec.  vi.  Reg.  XI.  of  1793,  and  claimed  possession  and  inheritance  by  virtue 
'hereof,  and  alleged  that  the  deceased  Rung  Lai  Sing  had  authorized  her  to  adopt  a 
son,  which  she  had  done. 

After  the  usual  pleadings,  both  parties  entered  into  evidence.  The  Appellant 
filed  documentary  proofs,  consisting  of  the  proceedings  taken  before  the  Collector, 
relating  to  the  transfer  of  the  Zemindary  to  Rany  Pudmavati,  under  the  alleged  Will 
of  Rung  Lai  Sing,  together  with  the  depositions  of  the  witnesses  to  the  Will,  taken 
before  the  Collector. 

On  the  16th  of  March  1829,  the  Provincial  Court  of  Moorshedabad  made  its 
decree  in  the  cause,  which,  after  setting  forth  at  length  the  pleadings  in  the  suit, 
proceeded  thus : — "  It  appears  that  the  Zemindary  of  pergunna  Powa  Khalee,  et«., 
was  the  right  of  Huree  Sing ;  that  he  was  in  possession  of  it  without  the  participation 
or  opposition  of  any  one  ;  that  he  had,  before  his  death,  excluded  his  own  name,  and 
continued  the  name  of  Sobhe  Eurun  Sing,  his  son,  over  the  Zemindary,  and  then 
died  ;  that  his  son  possessed  it  in  the  [263]  lifetime  of  his  father,  and  acquired  Chuk 
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Dilawuri  and  other  lands  after  his  death.  Pohput  Sing,  husband  of  the  Defendiot, 
and  Rung  Lai  Sing,  his  two  sons,  had  possession  of  it.  Pohput  Sing  died  witiKnit 
issue,  leaving  the  Defendant  and  Rung  Lai  Sing  ;  after  his  death,  the  property  Id 
dispute  came  into  the  possession  of  Rung  Lai  Sing  and  Pudmavati.  After  the  death 
of  Rung  Lai  Sing,  Pudmavati  got  possession,  bj  a  Will  of  Rung  Lai  Sing  in  her 
favour,  of  his  estate,  and  of  her  husband's  by  heirship.  In  consideration  of  these 
circumstances,  and  as  the  Plaintiffs,  or  their  father,  were  never  in  possession,  of  the 
IZemindarj  in  dispute,  of  any  share  of  it,  and  from  the  date  of  the  deed  in  the  name 
of  Huree  Sing,  the  10th  of  April  1780,  to  the  institution  of  this  suit,  forty-six  yean 
have  elapsed,  during  which  time  the  Zemindary  was  in  the  possession  of  Huree  Sing 
and  his  heirs,  without  the  participation  or  opf>OBition  of  any  one ;  and  as  no  proof  hw 
been  adduced  that  the  whole  Zemindary  was  first  in  the  possession  of  Huree  Sing. 
with  the  permission  of  Achal  Sing  and  his  other  brothers,  and  their  heirs,  and  it 
then  came  after  his  death  into  the  possession  of  Sobhe  Rurun  Sing,  and  after  his 
death  into  that  of  Pohput  Sing  and  Rung  Lai  Sing,  the  claim  of  Plaintiffs 
cannot  be  heard  under  sec.  iii.  Regulation  H.  of  1805.  Moreover,  the  silence  of 
Achal  Sing,  father  of  the  Plaintiffs,  and  his  brothers,  and  their  heirs,  without  anj 
claim  for  a  share  or  part  of  the  Zemindary,  is  a  proof  of  their  want  of  right  to  it.  If 
the  Will  of  Rung  Lai  Sing  did  not  exist,  or  were  invalid,  in  favour  of  Pudmavati, 
as  there  are  existing  Indravati  and  Gyanpati,  daughters  of  Sobhe  Kurun  Sing. 
and  f  uU  sisters  of  Pohput  Sing  and  Rung  Lai  Sing,  and  Indravati  has  three  sons,  tbe 
Plaintiffs  cannot,  by  the  Hindoo  [264]  law,  have  any  right  to  the  share  of  Rung  Lai 
Sing.  For  the  reasons  aforesaid,  the  claim  of  the  Plaintiffs  is  entirely  unfoundei 
and  cannot,  under  the  Regulations,  be  heard  or  tried  by  the  CJourt."  It  was.  there- 
fore, ordered,  that  the  suit  be  dismissed  with  costs. 

The  Respondents  appealed  from  this  decree,  to  the  Sudder  Dewanny  Adawiat 
at  Calcutta,  and  in  support  of  their  title  to  succeed  to  the  Zemindary  in  dispute, 
they  relied  upon  the  law  of  Mythila.  The  allegation  respecting  this  law  was  not  then 
denied  by  the  Appellant,  upon  which  the  Court  thought  it  necessary  to  inquin 
which  of  the  parties  was  entitled,  by  the  Mythila  law,  to  the  estate  of  Rung  Lai  Sing, 
and  it  was  ordered,  therefore,  that  a  copy  of  the  proceedings  be  laid  before  the 
Hindoo  law-officer  of  the  Court,  to  answer  this  question :  — "  The  Zemindary  in  dispute 
having  descended  from  Huree  Sing  to  Sobhe  Eurun  Sing,  bis  son,  and,  after  hit 
death,  to  Pohput  Sing,  his  eldest  son,  and,  after  his  death,  to  Rung  Lai  Sing,  his 
younger  son,  without  partition,  after  which  Rung  Lai  Sing  died  unmarried  and 
without  issue,  and  the  Plaintiffs,  being  the  sons  of  Achal  Sing ;  and  Arjoon  Sing, 
the  son  of  Run  Sing,  and  Tilsa  Sing,  the  son  of  Bhao  Sing,  son  of  Ghureeli  Das; and 
brother  of  Huree  Sing;  and  Pudmavati,  the  widow  of  Pohput  Sing:  and  Opindur 
Lai,  Dya  Lai,  Ghirdharee  Lai,  Prem  Lai,  Chung  Lai,  daughter's  sons  of  Sobhe 
Eurun  Sing,  his  brother;  which  of  these  should  get  the  estate  of  Rung  Lai  Sing, 
by  the  law  current  in  the  country  of  Mythila  t" 

The  law-officer  of  the  Court,  by  his  bewusta,  bearing  date  the  3rd  of  April  183J, 
was  of  opinion,  "  that  if  there  was  no  one  descended  from  son  to  son,  of  the  grand- 
father of  the  grandfather  of  Rung  Lai  Sing,  deceased ;  that  is  to  say,  to  the  son  of 
Ghureeb  Das,  de-[265]-ccased ;  then  the  estate  of  Rung  Lai  Sing  would  go  to  the  sons' 
sons  of  Ghureeb  Das,  the  Plaintiffs,  and  others  mentioned  in  the  question  of  the 
Judge,  the  sons'  sons  of  the  grandfather  of  the  grandfather  of  Rung  Lai  Sing  (or. 
in  other  words,  if  there  were  no  sons  of  Ghureeb  Das  still  living,  the  estate  would 
go  to  the  sons'  sons  of  Ghureeb  Das).  Pudmavati,  the  widow  of  the  elder  brother  of 
Rung  Lai  Sing,  is  entitled,  for  her  life,  to  her  expenses  of  food  and  clothing, 
religious  ceremonies,  and  necessary  duties  of  a  widow,  according  to  the  family  «sag* 
of  her  husband."  This  opinion  was  given  according  to  the  authorities  received  in 
Mythila. 

After  the  receipt  of  this  opinion,  the  Defendant,  for  the  first  time,  set  up  a«  » 
defence  to  the  claim  of  the  Plaintiffs,  that  the  Hindoo  law  of  Nuddea  was  current  in 
Rung  Lai  Sing's  family,  and  insisted  that  such  law  should  govern  the  question  at 
issue  between  her  and  the  Plaintiffs.  This  fact  was  denied  by  the  Plaintiffs,  upon 
which,  after  some  further  inquiries,  the  Sudder  Dewanny  Adawlut,  on  the  9th  in 
May  1833,  recorded  its  opinion,  in  substance,  as  follows: — That  the  Will  produced 
by  the  Defendant  was  not  correct  or  credible,  and  that,  by  the  opinion  of  the  Hindoo 
law-officer  of  the  Court,  it  appeared,  that  the  estate  of  Rung  Lai  Sing  descended  to 

700 


Digitized  by 


Google 


EANY  PUDMAVATI  V.  BABOO  DOOLAR  SING  [1847]       IV  MOOBS  IKD.  APP..  aes 

the  Plaintiffs,  by  the  Hindoo  law  current  in  the  country  of  Mjthila,  and  that  the 
Defendant  was  entitled  to  the  expenses  of  her  support  and  religious  ceremonies, 
according  to  the  usages  of  the  family ;  but  that,  as  the  Defendant  had  alleged  that 
the  Hindoo  law  of  Nuddea  was  current  in  the  family  of  Rung  Lai  Sing,  and  as  it  had 
not  been  proved  by  the  papers  in  the  cause,  or  any  inquiries  made  in  the  Provincial 
Court,  whether  the  Hindoo  law  of  Mythila,  or  Huddea,  was  current  in  the  family 
of  [266]  Rung  Lai  Sing,  the  Court  was  of  opinion,  that  the  decision  of  the  Pro- 
vincial Court,  dated  the  16th  of  March  1829,  was  imperfect,  and,  therefore,  ordered, 
"  That  a  copy  of  this  proceeding  be  sent,  with  a  precept  unlimited,  to  the  Judges  of 
the  Moorshedabad  Provincial  Court,  with  the  papers  of  the  case,  directing  them  to 
restore  the  case  to  its  former  number ;  to  ascertain  whether  the  festival  and  funeral 
ceremonies  of  the  family  of  the  Plaintiffs,  and  Rung  Lai  Sing,  are  performed  ac- 
cording to  the  Mythila,  or  Nuddea,  Hindoo  law,  by  the  evidence  of  witnesses, 
nominated  by  both  parties,  especially  the  spiritual  guides  and  family  priests, 
and  others  of  the  same  tribe,  of  both  parties,  and  by  documents  filed  by  both  parties, 
in  such  a  manner  as  it  may  be  clearly  proved,  that  the  festival  and  funeral  ceremonies 
of  the  family  of  Rung  Lai  Sing,  and  his  ancestors,  were  performed  according  to  the 
Mythila  Hindoo  law,  and  to  decide  the  case  regularly,  according  to  the  legal  opinion 
of  the  law-ofBcer  of  this  Court,  and  by  calling  for  a  legal  opinion  of  the  Nuddea  law." 

The  suit  was  remitted  to  the  Provincial  Court  of  Moorshedabad ;  but  that  Court 
having  been  abolished  by  Regulation  II.  of  1833,  the  suit  was  transferred  to  the 
Civil  Court  of  Poornea,  before  which  Court  evidence  was  entered  into  on  both  sides. 

The  Plaintiffs  examined  witnesses,  consisting  of  the  spiritual  guides  and  priests, 
and  relations  of  the  family,  and  others,  who  deposed  to  the  performance  of  religious 
ceremonies,  according  to  the  Mythila  law.  The  particular  forms  and  ceremonies 
are  more  particularly  referred  to,  and  set  forth,  in  the  questions  subsequently  put 
by  the  Court,  to  ascertain  their  character,  whether  they  were  Mythilean  or  Bengal 
customs  The  Defend-[267]-ant,  on  the  other  hand,  produced  and  examined 
numerous  witnesses,  to  prove  that  the  usages  and  customs  of  the  family  were  in 
accordance  with,  and  in  conformity  to,  the  requisitions  of  the  Nuddea  law.  The 
Plaintiffs,  also,  produced  some  documentary  evidence,  consisting  of  opinions  and 
proceedings  taken  in  other  suits. 

The  pleadings,  with  the  evidence  taken  on  the  re-hearing,  came  on  before  Mr. 
H.  Nisbett,  the  Judge  of  the  Civil  Court  of  Poornea,  and,  on  the  7th  of  February 
1835,  that  Judge  pronounced  the  decree  of  the  Court,  which,  after  setting  forth  the 
matters  at  issue  in  the  cause,  proceeded  thus: — "  In  my  opinion,  the  object  of  the 
Plaintiffs,  that  is,  their  all^ation  that  both  parties  followed  the  law  of  the  Mythila 
country,  in  their  marriages,  funerals,  and  other  rites,  has  not  at  all  been  proved; 
and  it  is  clear,  from  the  depositions  of  all  the  witnesses,  that  both  parties  are  of  tribes 
natives  of  Bengal,  and  their  customs  and  usages  are  according  to  those  of  the  people 
of  Bengal,  and  their  connections  by  marriage,  and  otherwise,  are  people  of  Bengali 
tribes.  Both  parties  agree,  that  those  of  their  own  tribe  residing  at  Kunchia,  in 
this  district,  follow  the  Nuddea  law,  and  Bengal  customs,  and  they  have  a  Bengali 
Bhahmin  for  their  family  priest,  and  the  marriages  of  many  of  both  parties  took  place 
among  them:  "  and  he,  therefore,  ordered,  that  the  suit  of  the  Plaintiffs  be  dis- 
missed, with  costs. 

From  this  decision,  the  Plaintiffs  appealed  to  the  Sudder  Dewanny  Adawlut,  at 
Calcutta,  and,  on  the  29th  of  June  1835,  filed  their  pleas  of  appeal,  insisting  that  the 
decree  of  the  Court  below  was  erroneous,  and  against  the  evidence  in  the  cause. 

Further  documentary  evidence  was  produced  by  both  sides. 

[268]  The  proceedings  in  the  appeal  were  brought,  in  the  first  instance,  before 
Mr.  C.  Harding,  the  ofl&ciating  Judge,  who,  before  pronouncing  any  opinion  upon 
the  merits,  thought  it  proper  to  make  inquiry  concerning  the  marriage  and  funeral 
customs  deposed  to,  by  the  witnesses  of  both  parties ;  and  the  pleaders  of  both 
parties  having  been  questioned  upon  the  subject,  they  agreed,  on  the  part  of  their 
clients,  to  refer  the  inquiry  concerning  these  matters,  to  the  Hindoo  law-officer 
attached  to  the  Court. 

Accordingly,  on  the  15th  of  January  1838,  it  was  ordered,  that  a  copy  of  the 
depositions  of  the  witnesses  of  both  parties  be  sent  to  the  Hindoo  law-officer  of  the 
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Court,  with  an  order  to  make  a  full  report,  in  two  weeks,  whether  the  statements  of 
the  witnesses  of  the  Plaintiffs,  regarding  the  marriage  and  funeral  customs  of  bodi 
parties,  being  according  to  the  Mjthila  law,  might  be  understood  also  of  the 
Nuddea  law,  and  similarly,  whether  the  statements  of  the  witnesses  of  the  Defendant, 
regarding  those  customs  being  according  to  the  Nuddea  law,  might  be  understood 
also  of  the  Mjthila  law. 

The  report  of  the  law-officer,  to  the  above  inquiry,  was  as  follows: — 

"  The  marriage  and  funeral  customs  in  the  family  of  both  parties,  as  stated, 
by  the  witnesses  of  the  Plaintiffs,  to  be  according  to  the  Mythila  law,  cannot  be 
understood  as  being  of  the  Nuddea  law,  and  those  customs  declared,  by  the  witnesses 
of  iha  Defendant,  to  be  according  to  the  Nuddea  law,  are,  in  many  things,  ac- 
cording to  the  Mythila  law." 

Mr.  C.  Harding,  having  departed  to  Europe,  the  cause  was  transferred  to  Mr. 
N.  J.  Halhed,  another  of  the  Judges  of  the  Sudder  Dewanny  Adawlut,  before  [2G9] 
whom  the  further  hearing  of  the  appeal  took  place,  on  the  9th  of  June  1838,  when, 
in  consequence  of  the  answer  of  the  Pundit,  who  made  the  above  report  to  the 
inquiries  put  to  him,  being  considered  as  not  sufficiently  full,  the  following  f urUier 
questions  were  submitted  to  him. 

"  Fii^.  If  the  family  priest  of  a  person  in  whose  family,  for  five  generations, 
the  rites  of  the  Mythila  law  were  performed,  perform  them  according  to  the  Bengal 
law,  would  those  rites  be  good,  or  defective,  to  his  follower,  or  disciple,  who  is 
ignorant  of  the  law,  and  Sanscrit?  " 

"  Second.  If  a  family  priest,  from  ignorance  or  fraud,  perform  the  rites  of  his 
follower,  ignorant  of  the  law,  and  who  is  unable  to  correct  the  error  of  the  family 
priest,  according  to  other  books  and  law,  instead  of  the  law  established,  are  such 
rites  prejudicial  to  the  religion  and  rites  of  his  follower?" 

"  Third.  All  the  depositions  of  the  witnesses,  regarding  the  customs  practised 
in  the  family  of  Doolar  Sing,  are  sent  for  perusal  and  full  consideration:  state 
fully  which  of  those  depositions  are  according  to  the  Mythila  law,  and  which 
according  to  the  Bengal  law,  and  particularly  whether  the  rites  of  the  family  of 
Doolar  Sing,  and  himself,  are  according  to  the  Mythila  law,  or  the  Bengal  law." 

"  Fourth.  Consider  well  the  deposition  of  Gfora  Jha,  who  calls  himself  the  family 
priest  of  Doolar  Sing,  and  give  an  opinion,  especially  on  his  confession,  that  the 
rites  were  made  according  to  the  Daya-bhaga,  which  does  not  relate  to  rites,  but 
only  to  division  of  shares,  whether  his  deposition  merits  the  attention  of  the 
Court." 

"  Fifth.  Has  a  family  priest  the  power  of  reading  [270]  the  Bengal  or  the 
Mythila  law,  at  his  pleasure,  in  performing  the  rites  of  his  followert" 

"  Sixth.  Read  the  legal  opinions,  filed  by  the  Appellants,  one  in  the  case  of 
Bhyroo  Sing,  No.  230 ;  another  in  the  case  of  Dowlut  Sing,  No.  231 ;  a  third  in  tlie 
case  of  Mehrban  Sing,  which  was  filed  in  Court,  on  the  29th  of  May,  of  this  year, 
and  state  fully  whether  those  opinions  are  according  to  the  Bengal  or  Mythila 
law." 

The  Hindoo  law-officer  of  the  Court,  returned  his  answers  to  the  foregoing 
questions,  as  follows: — 

"  First.  If  the  family  priest  of  a  person  in  whose  family  the  rites  of  the  Mythila 
law  were  pel  formed,  for  five  generations,  perform  them  according  to  the  Bengal 
law,  those  rites,  with  regard  to  his  follower,  who  is  ignorant  of  the  law,  and  Sanscrit, 
are  defective. 

"  Second.  If  the  family  priest,  from  ignorance  or  fraud,  perform  the  rites  of 
his  follower,  who  is  ignorant  of  the  law,  and  cannot  correct  his  error,  perform  rites 
by  another  law  instead  of  the  established  law  and  books,  those  rites  are  prejudicial 
to  the  religion  and  right  of  his  follower. 

"  Third.  It  appears,  upon  a  full  consideration  of  the  depositions  of  the  witnesses 
of  both  parties,  that  their  customs  are  according  to  the  Mythila  law.  By  those  of 
the  Plaintiffs,  some  customs  of  marriage  and  some  of  funerals,  and  worship  and 
offering  funeral  cakes  on  the  thirty-second  day  after  death,  throwing  of  the  bones, 
purification,  and,  in  sudden  death,  the  purification  of  the  father  and  mother,  three 
days  after  the  death  of  their  married  daughter  in  the  father's  house,  and  after  her 
delivery  in  his  house,  joint  purifications,  and  purification  after  the  death  of  a  person 
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on  travel,  are  all  according  to  the  Mjthila  law.  The  witnesses  [271]  of  the 
Defendant  state  the  same  customs,  except  the  purification  after  sudden  death ;  but 
the  marriage  and  funeral  customs,  worship,  offering  of  cakes  on  the  thirty-second 
daj  after  death,  throwing  of  the  bones,  purification  of  the  father  and  mother,  three 
days  after  the  death  of  their  married  daughter  in  the  father's  house,  and  after  her 
delivery  in  his  house,  joint  purification,  purification  after  the  death  of  a  person 
on  travel,  which  they  state  are  exactly  according  to  the  Mythila  law.  Although  Gora 
Jha,  the  family  priest,  and  some  other  witnesses  of  the  Defendant,  state  the  puri- 
fication after  sudden  death  to  be  on  the  third  day,  which  is  according  to  the  Bengal 
law ;  yet,  by  his  answer  to  the  fourth  question  in  his  deposition,  it  is  unworthy  of 
credit,  and  the  depositions  of  other  witnesses,  of  the  Defendant,  on  this  point,  are 
contradicted  by  those  of  the  Plaintiffs.  The  witnesses  of  the  Defendant  also  state 
some  customs  of  the  Mythila  law,  as  above  stated ;  it,  therefore,  appears  that  the 
customs  and  rites  were  practised  according  to  the  Mythila  law ;  a  Mythila  Brahmin 
being  a  family  priest  for  five  generations,  is  a  strong  proof  of  it.  Although  it 
appears  by  the  nature  of  the  questions  of  the  Defendant  to  the  witnesses,  that  she 
thinks  the  wearing  of  bracelets  by  the  bridegroom  on  the  wedding-day,  is  a  custom 
of  the  Mythila  law,  and  shouting  at  funerals  is  a  custom  of  the  Bengal  law,  yet  these 
customs,  as  well  as  others,  have  nothing  to  do  with  the  law.  In  the  Mythila  and 
neighbouring  countries,  especially  in  the  family  of  Soodras,  some  wear  and  some  do 
not  wear  bangles  at  their  pleasure  at  marriages;  and  at  funerals,  both  in  Bengali 
and  Mythila  families,  shouting  is  made  at  pleasure ;  such  illegal  customs,  especially 
in  low  Soodra  families,  are  no  proof  of  the  law.  The  strewing  of  rice  [272]  by  the 
bridegroom  on  the  bride  at  a  marriage  was  formerly  practised  in  the  Mythila  and 
neighbouring  countries,  which  is  proved  by  the  evidence  of  the  witnesses  of  the 
Plaintiffs;  the  custom  of  singing,  etc.,  of  women,  is  current  among  those  who  wear 
the  Brahminical  string.  The  witnesses  of  both  parties  declare  that  there  is  no 
distinction  of  proper  and  improper  times  in  their  family,  which  is  not  according  to 
the  Mythila  or  Bengal  law,  for  in  both  laws  such  a  distinction  is  made;  moreover, 
if  a  Mythila  Brahmin  be  ignorant  of  the  Bengal  law,  it  cannot  be  inferred  that  he 
performed  the  rites  according  to  the  Bengal  law ;  the  law,  therefore,  of  Doolar  Sing 
and  his  family  is  the  Mythila  law. 

"  Fourth.  Gora  Jha  alleges  himself  to  be  the  family  priest  of  Doolar  Sing.  In 
his  deposition,  he  states  some  funeral  and  other  rites,  to  be  according  to  the  book 
Daya-bhaga,  which  is  not  correct,  for  that  book  contains  no  funeral  or  other  rites, 
and  it  does  not  deserve  the  attention  of  the  Court ;  for  Gora  Jha,  in  answer  to  the 
fifth  question,  in  his  deposition,  by  the  pleader  of  the  Respondent,  states  that  no  one 
of  the  relatives  or  in  the  family  of  both  parties  died  a  sudden  death,  and  that  none 
died  within  fifteen  days  of  each  other ;  and  in  answer  to  the  question  of  the  pleader 
of  the  third  parties,  he  states  that  fifteen  days  after  the  death  of  Eunchun  Sing's 
mother,  Dhuroop  Sing  died,  and  they  are  of  the  family  of  both  parties;  and  as 
Dhuroop  Sing  died  without  a  son,  his  funeral  was  made  together  with  that  of  Kunchun 
Sing's  mother:  this  is  according  to  the  Mythila  law.  Gk>ra  Jha  again  states  that 
Dhunoo  Das,  the  daughter's  son  of  Ghureeb  Das,  and  Koonwur  Sing,  the  father-in-law 
of  Doolar  Sing,  died  suddenly ;  which  shows  his  falsehood. 

[278]  "  Fifth.  The  family  priest  has  not  the  power  of  performing  the  rites  of 
his  follower,  at  his  pleasure,  according  to  the  Mythila  or  Bengal  law. 

"  Sixth.  The  three  opinions  filed  by  the  Appellants,  sent  me  by  the  Judge,  are 
according  to  the  Mythila  law." 

Mr.  N.  J.  Halhed  recorded  his  opinion,  on  the  1 7th  of  July  1838,  that  it  had  been 
clearly  proved,  from  the  depositions  of  the  witnesses,  that  the  marriage  and  funeral 
customs  in  the  family  of  both  parties  were  according  to  the  Mythila  law,  and  that  he 
had  no  doubt  that  by  the  Regulations  and  customs  of  the  country,  the  Mythila  law 
was  followed  in  the  family  of  both  parties,  and  was,  therefore,  of  opinion,  that  the 
decision  of  the  District  Judge  of  Poornea  ought  to  be  reversed,  and  the  appeal  and 
claim  of  the  Appellants  decreed  in  their  favour.  Accordingly  it  was  ordered,  "  That 
the  names  of  Tilsa  Sing  and  others,  the  son's  sons  of  Ghureeb  Das,  be  written  with 
those  of  the  Appellants,  and  that  the  papers  of  the  case  be  referred  to  another  Judge, 
to  pass  a  final  order :  that  the  appeal  and  claim  of  the  Appellants,  including  Tilsa 
Sing  and  other  third  parties,  under  sec.  xiii.  Regulation  III.  of  1793,  and  by  the 
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opinion  of  the  Hindoo  law-officer  of  this  Court,  dated  the  3rd  of  April  1833,  and  the 
precedent  of  the  case  of  Duttncfraeti  Sing  y.  Ajeet  Svng,  [1  Ben.  Sud.  Dev.  Rep.  20,] 
be  decreed  to  all  the  Appellants,  in  equal  shares,  and  Pudmavati  have  for  life  the 
expenses  of  her  support,  and  of  the  necessary  religious  and  other  duties  of  a  widow, 
according  to  the  family  usage  of  her  husband." 

In  accordance  with  this  order,  the  further  proceedings  in  the  appeal  were  trans- 
ferred to,  and  the  cause  came  on  for  hearing  before  Mr.  W.  Brandon.  After  [274] 
some  further  investigation,  that  Judge  deemed  it  necessary,  for  the  purpose  of 
removing  aU  further  exceptions,  to  obtain  the  opinion  from  the  Hindoo  law-officer 
of  the  Civil  Court  of  Tirhoot,  upon  the  evidence  deposed  to  by  the  witnesses  in  the 
Provincial  Court,  as  to  the  customs  observed  by  the  family  on  the  occasion  of 
marriage  and  death,  and  accordingly  submitted  the  following  questions  for  his 
answer : — 

"  First.  By  the  Mythila  law  and  custom,  on  what  day  alter  death  is  the  funeral 
offering  generally  made  among  Soodra  Sutgops  and  other  tribes,  and  what  are  the 
causes  of  hastening  or  delaying  that  ceremony)  " 

"  Second.  By  the  Mythila  law  and  custom,  by  whom  is  that  offering  mrade ;  by  tbe 
family  priest,  or  any  other;  and  the  time  of  this  offering;  where  is  the  Soodra 
Sutgop  tribe ;  and  is  it  necessary  for  the  funeral  priest  to  attend,  or  not ;  and  if  it 
be,  what  is  the  reason  of  it?  " 

"  Third:  By  the  Mythila  law  and  custom,  are  joint  funerals  made ;  and  if  they 
are,  how  are  they  made  for  a  person  dying  with  or  without  a  son!  " 

"  Fourth.  At  the  funeral  of  a  Soodra  Sutgop,  when  a  bull  is  branded,  can  otiier 
Brahmins  besides  the  funeral  priest  do  it,  by  the  Mythila  law  and  custom!  " 

"  Fifth.  By  the  Mythila  law  and  custom,  are  the  branding  of  a  bull  at  a  funeral 
and  the  worship  of  a  Brahmin  and  his  wife  made  at  the  bank  of  a  river,  or  not ;  and 
are  the  funeral  priest  and  his  wife  entitled  to  this  worship! " 

"  Sixth.  By  the  Mythila  law  and  custom,  at  the  funeral  ceremony,  which  is  made 
on  the  thirty-first  day,  on  the  bank  of  a  river,  are  all  the  gifts  made  by  the  person 
who  has  the  funeral  made,  taken  by  the  funeral  priest,  or  not?  " 

[275]  "  Seventh.  If  a  bridegroom  of  the  Soodra  Sutgop  tribe  go  two  or  three 
days'  journey  from  his  house,  to  be  married,  by  the  Mythila  law  and  custom,  will 
the  offerings  to  deceased  ancestors  be  made  in  his  house  before  he  goes,  or  after  his 
arrival  at  the  bride's  hout^c,  on  the  wedding  day!  " 

"  Eighth.  By  the  Mythila  law  and  custom,  is  a  re-marriage  made,  or  not!  " 

"  Ninth.  If  a  married  daughter  bring  forth,  or  die,  in  her  parents'  house,  when 
are  her  parents  purified)  " 

"  Tenth.  By  the  Mythila  law  and  custom,  are  the  marriages  of  the  Soodra 
Sutgops  made  in  all  the  twelve  months,  or  what  months  are  fixed ;  and  is  there  an 
absolut*  rule  for  improper  times ;  and  if  a  low  caste  Soodra  marry  at  an  improper 
time,  is  the  marriage  good ;  and  if  it  be  wrong  to  marry  at  improper  times,  can  the 
person  who  so  marries,  whether  a  Brahmin  or  Soodra,  make  expiation  for  it!  " 

"  Eleventh.  Are  the  rejoicings  after  a  wedding,  customs  prescribed  by  law,  or 
not ;  and  are  they  made  by  Sutgops  and  Soodras,  and  are  they  general  or  partial !  " 

"  Twelfth.  Are  the  wearing  of  bracelets,  the  eighth  rejoicing,  strewing  of  rice, 
legal  or  local  customs,  and  are  they  necessary  to  be  observed  at  the  marriages  of 
Soodras,  by  the  law  and  custom  of  Mythila,  and  is  the  rule  regarding  them  general 
or  partial?  " 

"  Thirteenth.  Is  the  custom  to  give  the  red  powder  again,  four  days  after 
marriage,  according  to  law  and  custom,  or  not ;  and  is  the  observance  of  it  imperative 
upon  Brahmins,  Sutgops,  and  other  Soodras  and  tribes  of  Mythila?  " 

"  Fourteenth.  Is  it  imperative,  by  the  law  and  cu8-[276]-tom  of  Mythila,  for  the 
bride  to  wear  bangles  of  lac,  or  shells,  or  shell  rings? " 

"  Fifteenth.  By  the  Mythila  law  and  custom,  on  what  day  are  the  bones  thrown 
at  a  funeral! " 

"  Sixteenth.  What  are  the  customs,  by  the  Mytiiila  law,  of  purification  after  a 
suddon  death,  and  the  term  of  it,  and  how  many  days  after  death  is  the  funeral 
made! " 

"  Seventeenth.  If  within  thirty  days  after  the  death  of  a  person,  any  other  of 
his  family  suddenly  die,  what  is  the  rule,  by  the  Mythila  law.  for  his  funeral!  " 
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"  Eighteenth.  If  a  married  maternal  or  paternal  aunt,  or  cousin,  die,  is  purifica- 
tion required,  by  the  Mythila  law  and  custcHn,  or  noti  and  if  it  is,  how  many  days 
is  it  made  ?  " 

"  Nineteenth.  If  the  bridegroom  take  the  bride  by  the  hand  at  a  wedding,  imd 
bring  her  from  the  house,  and  seat  her  under  a  shed,  and  then  marry,  is  it  according 
to  the  Mythila  law,  or  not,  and  is  the  rule  regarding  it  general  or  partial)  " 

"  Twentieth.  From  the  beginning  of  Sawan,  in  the  Bengal  year  1244,  or  Fusly 
year  1244,  to  the  end  of  Phagoon,  Bengal  year  1245,  or  Fusly  year  1246,  making 
twenty  months,  what  are  the  proper  and  improper  months,  passed  by  the  Mythila 
almanac,  for  marriages]  and  in  that  time  have  any  marriages  been  made,  by 
Brahmins,  Cshatriyas,  Vaisyas,  and  Soodras,  in  the  Mythila  country?" 

To  these  questions,  the  Hindoo  law-officer  of  Tirhoot  returned  the  following 
answers: — 

"  First.  By  the  Mythila  law  and  custom,  the  funeral  offering  among  Soodra 
Sutgops  is  made  on  the  thirty-second  day  from  death,  and  tihere  is  no  reason  to  hasten 
or  delay  it. 

[277]  "  Second.  By  the  Mythila  law  and  custom,  the  funeral  offering  is  made  by 
the  family  priest ;  and  among  Soodras,  the  funeral  present  is  not  necessary  on  (hat 
day.  By  the  Mythila  law  and  custom,  joint  funerals  are  made,  whether  of  persons 
dying  with  or  without  a  son ;  there  is  no  difference. 

"  Fourth.  A  bull  is  branded  at  the  funerals  of  Soodra  Sutgops,  by  the  funeral 
priests,  instead  of  other  Brahmins,  by  the  Mythila  law  and  custom. 

"  Fifth.  By  the  Mythila  law  and  custom,  the  branding  of  a  buU  and  wordiip  of 
the  Brahmin  and  his  wife  are  made  at  a  river,  and  the  funeral  priest  and  his  wife 
can  have  that  worship. 

"  Sixth.  By  the  Mythila  law  and  custMU,  funeral  rites  are  made  on  the  thirty- 
first  day,  on  the  bank  of  a  river,  and  the  funeral  priest  takes  the  gifts  that  are 
made  by  the  performer  of  the  funeral. 

"  Seventh.  If  a  Soodra  Sutgop  bridegroom  go  two  or  three  stages  from  his  house 
to  marry,  he  will  first  make  the  offerings  to  the  manes  of  his  ancestors  in  his  house, 
and  go,  and  not  in  the  house  of  the  bride,  by  the  Mythila  law. 

"  Eighth.  A  re-marriage  is  not  made  by  the  Mythila  custom. 

"  Ninth.  By  the  Mythila  law  and  custom,  the  parents  of  a  married  daughter 
dying  or  delivering  in  their  house,  are  purified  after  three  days. 

"  Tenth.  By  the  Mjrthila  law,  no  month  is  fixed  for  marriages.  Formerly,  they 
were  made  at  proper  times,  and  if  they  were  made  at  improper  times,  there  is  no 
expiation  required  by  law,  and  the  marriages  are  good;  this  is  the  custom. 

"  Eleventh.  The  rejoicings  at  a  wedding  are  legal  customs,  but  made  only  by 
Brahmins. 

[278]  "  Twelfth.  Wearing  bangles,  the  eighth  rejoicing,  and  strewing  rice,  are  not 
legal  customs,  but  customs  of  the  country,  observed  in  some  places,  and  not  at  others. 

"  Thirteenth.  Giving  red  powder  on  the  fourth  day  after  marriage,  is  among 
Brahmins,  and  not  imperative  on  other  tribes.  • 

"  Fourteenth.  By  law,  it  is  necessary  for  the  bride  to  wear  a  shell  ring,  and 
bangles  are  worn  by  some,  and  not  by  others. 

"  Fifteenth.  The  bones  are  thrown  on  the  fourth  day. 

"  Sixteenth.  The  purification  for  a  person  dying  in  a  foreign  country,  among 
Soodras,  is  thus:  when  his  death  is  heard  within  the  shaving  time,  that  is,  the 
thirtieth  day,  when  a  person  is  purified,  and  makes  the  funeral  the  next  day;  but 
if  it  be  heard  of  after  the  funeral  term,  he  will  make  the  funeral  three  days  after ; 
and  if  a  Soodra  die  a  sudden  death,  his  funeral  rites  will  be  made  on  the  tjiii^- 
first  day  after  death,  by  the  Mythila  law. 

"  Seventeenth.  By  the  Mythila  law  and  custom,  if  any  one  of  the  same  family 
die  a  sudden  death  after  the  thirtieth  day  from  the  death  of  another,  or  die  by 
illness,  the  funeral  of  both  will  be  made  thirteen  days  after  the  death  of  the  last. 

"  Eighteenth.  If  married  nuntti  and  cousins  die,  purification  is  made  three  days 
after,  by  the  Mythila  law. 

"  Nineteenth  It  is  a  general  rule,  by  the  Mythila  law,  for  the  bridegroom  to  tak* 
the  bride  by  the  hand,  and  seat  her  under  a  died  at  the  wedding,  which  then  taken 
place. 
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"  Twentieth.  From  the  beginning  of  Sawan  1244  Fusly,  to  the  end  of  Phagoon 
1246,  the  7th  of  the  moon  [279]  was  a  proper  time  when  many  marriages  might  hare 
been  made ;  and  if  they  are  made  at  improper  times,  they  are  good,  as  in  the  tenth 
answer." 

The  above  answers  l^eing  transmitted  to  the  Sudder  Court,  and  the  whole  pro- 
ceedings reviewed,  Mr.  Brandon  pronounced  the  final  decree  in  the  cause,  on  the 
3rd  of  December   1839,  as  follows : — 

"  Ab  it  doee  not  at  all  appear  by  the  papers,  reports  and  answers  of  the  Hindoo 
law-officer  of  this  Court,  the  evidence  of  the  witnesses,  and  answers  of  the  law-c^Scer 
of  the  Civil  Court  of  Tirhoot,  that  the  Bengal  customs  were  followed  in  the  family 
of  both  parties,  and  it  is  clearly  proved  that  the  Mythila  customs  are  followed  l^ 
them,  therefore,  and  upon  the  opinion  and  answers  of  the  Hindoo  law-officer  of  thii 
Court,  and  of  the  Tirhoot  Court,  which  are  decisive  of  the  observance  of  the 
Mythila  customs  in  the  family  of  both  parties,  and  upon  the  decisions  in  the  caaes 
of  Dhun  Sing  and  others,  stated  in  the  opinion  of  that  Judge,  and  for  the  reaaoni 
given  in  it,  which  are  correct  and  proper,  I  concur  exactly  in  opinion  with  that 
Judge,  and  finally  order  that  the  appeal  of  the  Appellants  be  decreed ;  the  decision 
of  the  Judge  of  Poornea,  dated  the  7th  of  February  1835,  be  reversed,  and  the 
Appellants,  the  sons'  sons  of  Ghureeb  Das,  deceased,  agreeably  to  the  opinion  of  Mr. 
N.  J.  Halhed,  a  former  Judge,  recorded  in  his  proceeding  of  the  I7th  of  July  last 
year,ibe  put  in  possession  of  the  pergunna  of  Powa  Ehalee  and  other  property  in 
dispute,  the  estate  of  Run  Lai  Sing ;  that  Pudmavati,  Respondent,  have  for  life  the 
expenses  of  her  support  and  necessary  rights  and  cer^nouiee  of  a  widow,  according 
to  the  family  usage  of  her  husband." 

On  the  24th  of  February.  1840,  a  petition  was  pre-[280]-sented  to  the  Sudder 
Court,  by  Tilso  Sing  and  four  others  of  the  Respondents,  praying  that  the  decree, 
so  far  as  it  related  to  the  direction,  "  that  the  Appellants,  the  sons'  sons  of  Ghureeb 
Das,  deceased,  agreeably  to  the  opinion  recorded  in  Mr.  Halhed's  proceeding,  be 
put  in  possession  of  pergunna  Powa  Khalee,  and  other  property  in  dispute,"  might 
be  amended,  and  an  order  passed,  directing  the  petitioners  to  be  put  jointly  in 
possession  with  the  other  present  Respondent*,  that  there  might  be  no  dispute  here- 
after in  the  execution  of  the  decree  of  the  Sudder  Court  about  shares  and  partition. 
By  an  order  of  the  Sudder  Court,  bearing  date  the  5th  of  March  1840,  it  wm 
ordered,  "  that  the  decree  of  this  case  be  made  joint  without  prescribing  shares." 

The  Appellant,  after  praying  for  a  review  of  judgment,  which  was  refused, 
brought  the  present  appeal,  which  now  came  on  for  hearing. 

Mr.  Buller,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellant. — The  claim 
of  the  Appellant  is  founded,  as  to  one  moiety  of  the  estate,  upon  her  right  to  succeed 
as  the  widow  of  Pohput  Sing,  who  died  without  issue,  and  as  to  the  other  moiety, 
as  devisee  under  the  WiU  of  Rung  Lai  Sing.  Thia  law  of  Nuddea  must  be  applied 
to  this  case.  The  customs  and  usages  upon  which  the  Court  below  determined  the 
question,  are  the  same  in  Nuddea  as  in  Mythila.  According  to  the  Bengal  law.  a 
childless  wMow  is  entitled  to  succeed  to  her  husband's  share  of  the  estate.  Keerul 
Sing  V.  Koolahvl  Sing  (2  Moore's  Ind.  App.  Cases,  331).  1  Strange's  Hindoo  law. 
121.  (2nd  Edit)  The  te8ta-[281]-mentary  disposition  by  Rung  Lai  Sing  is  valid 
and  effectual  in  law.  Afuirnz  Lachmia  v.  CJmlekany  V'encat^  Rama-  Jagganadka 
Row  (2  Moore's  Ind.  App.  Cases,  54).  Bahno  Janokey  Doss  v.  Bindabun  Doss  (.3 
Moore's  Ind.  App.  Cases,  175).  Bengal  Regulations.  XXXVI.  of  1793,  and  V.  of  1799. 
But  there  is  a  fatal  objection  to  the  claim  of  the  Respondents,  which  is  l>arred  by 
the  provisions  of  Regulations  IIL  of  179.3.  and  II.  of  1805.  The  Respondents  claim 
upon  the  general  principle,  that  all  the  members  of  an  undivided  Hindoo  family  are 
equally  entitled  to  the  property  acquired  by  their  ancestor,  or  by  any  of  his  descend- 
ants, by  means  of  the  funds  which  they  acquired  from  such  ancestor.  They  do  not  claim 
as  heirs  of  Rung  Lai  Sing,  the  person  last  seised,  who  died  in  1825,  but  as  having 
been  co-heirs  with  him,  of  Ghureeb  Das.  The  title  of  the  Respondents.  a.«s  inembers 
of  an  undivided  Hindoo  family,  first  accrued  on  the  death  of  Ghureeb  Das.  their 
ancestor.  They  have  failed  to  prove  that  they,  or  those  through  whom  they  claimed, 
had  ever  anv  joint  interest  in  the  property  in  dispute :  on  the  contrary,  the  finding 
of  the  Provincial  Court  established  the  fact  that  the  estate  was  held  as  the  property 
of  Huree  Sing  and  his  descendant*,  without  anv  participation  therein  br  the  Re- 
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Bpondent«,  or  those  through  whom  they  claim.  There  has  been  an  adverse  possession 
since  Huree  Sing,  and  the  Respondents  are,  therefore,  barred  by  the  Regulations  of 
Limitation ;  for  there  is  nothing  in  the  case  of  co-sharers,  to  prevent  the  Regulations 
being  pleaded  in  bar.  Radachum  Mohapatv/r  v.  Gvnganaraen  Mohapatua-  (1  Ben. 
Sud.  Dew.  Reps.  297).  RamdJmn  Sein  v.  Kishen  Kanth  Sein  (3  Ben.  Sud.  Dew, 
Reps.,  100).  [282]  Ntmdram  Byaram  v.  DuUt  Bhaee  Kva-param  (1  Moore's  Ind. 
App.  Cases,  414).  Sheikh Imdad  Ali  v.  Mtusumat  Koothy  Begium  (3  Moore's  Ind.  App. 
Cases,  1).  Assuming  the  property  to  be  thus  separately  acquired  by  either  Huree 
Sing,  or  Sobhe  Kurun  Sing,  the  Respondents  can  have  no  claim  so  long  as  any  heir, 
male  or  finale,  of  Huree  Sing,  or  Sobhe  Kurun  Sing,  or  any  legatees  or  donors 
from  such  heirs,  exist. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dents.— The  right  of  succession  to  this  property  is  governed  by  the  law  of  Mythila, 
and  according  to  that  law  the  Respondents,  the  sons'  sons  of  Ghureeb  Das,  are  entitled 
to  succeed  to  the  estate  vacated  by  Huree  Sing's  decease.  RiUeheputty  Butt  Jha  v. 
Bajvnder  Naram,  Rae  (2  Moore's  Ind.  App.  Cases,  132).  It  was  a  question  of  fact 
for  the  Court  below,  whether  the  Bengal  or  the  Mythila  law  was  to  be  applied,  to 
determine  the  right  to  succeed ;  and  it  was  satisfactorily  established,  that  the  family 
observed  the  religious  customs  and  ceremonies  of  Mythila,  and,  therefore,  the 
Sastras  of  Mythila  must  regulate  the  rights  of  the  parties.  Rajchunder  Narain 
Chowdry  v.  Goculchtmd  Goh  (1  Ben.  Sud.  Dew.  Reps.,  43).  Rutchmeputty  Dutt 
Jha  V.  Rajvnder  Narain  Rae.  If  it  were  a  question  of  lex  loci,  the  Mythila  law 
would  govern,  as  the  property  is  situate  in  Mythila.  No  evidence  was  given,  to 
prove  the  alleged  Will  of  Rung  Lai  Sing.  The  depositions  filed  by  the  Appellant 
were  those  taken  ex  parte,  before  the  Collector,  in  a  preliminary  proceeding  for  the 
purpose  of  registration :  such  depositions  are  not  evidence  to  bind  the  Respon-[283]- 
dents  in  this  suit ;  but  assuming  ;that  the  Will  was  a  weU-executed  instrument,  it  is 
not  valid  and  operative,  by  the  Mythila  law.  Sham  Singh  v.  Mtissummaut  Vmraotee 
(2  Ben.  Sud.  Dew.  Reps.,  74).  1  F.  Macnaghten's  Cons,  on  the  Hindoo  Law,  274. 
1  Strange's  Hindoo  Law,  259,  267  (2nd  Edit.)  A  Will,  according  to  the  Hindoo 
law  in  force  in  Mythila,  must  be  considered  as  a  deed  of  gift,  and  is  invalid  unless 
accompanied  by  possession.  1  F.  Macnaghten's  Cons,  on  the  Hindoo  Law,  274.  1 
Strange's  Hindoo  Law,  254  (2nd  Eldit.)  The  same  result  would  also  apply  if 
the  Bengal  law  prevailed.  Rung  Lai  Sing  could  not  by  that  law  make  a  Will,  dis- 
posing of  the  ancestral  immovable  property  to  the  prejudice  of  his  heirs.  Bho- 
wannyehw-n  Bunh-oojea  v.  The  Ji^eirg  of  Ramkaunt  Bunhoojea  (2  Ben.  Sud.  Dew. 
Reps.,  202).  No  question  relating  to  the  Will,  in  strictness,  can  now  be  raised,  for 
the  order  of  the  Sudder  Court,  of  the  9th  of  May  1833,  setting  it  aside,  was  never 
appealed  from.  The  only  other  point  raised  by  the  Appellant  is,  that  we  are  barred 
by  the  Bengal  Regulations  of  Limitsition,  III.  of  1793,  and  II.  of  1805 :  neither  of 
these  Regulations,  or  any  of  the  authorities  cited  upon  this  question,  by  the  Appel- 
lant, apply:  we  claim  as  the  heirs  of  Rung  Lai  Sing,  the  Zemindar  last  seised. 

The  Right  Hon.  T.  Peinberton  Leigh : — It  appears  to  their  Lordships,  in  this  case, 
that  the  mode  in  which  the  Respondents  have  stated  their  case  at  the  bar,  makes  it 
quite  unnecessary  to  enter  into  any  consideration  of  the  several  questions,  which  were 
opened  to  the  Court,  on  the  part  of  the  Appellant.  The  Respondents  now  rest  their 
claim  to  this  estate,  [284]  entirely  as  the  heirs  of  Rung  Lai  Sing.  They  say,  that 
Rung  Lai  Sing  died  intestate ;  and  that  they,  the  Respondents,  are  his  heirs.  They 
claimed  the  property  immediately  upon  the  death  of  Rung  Lai  Sing,  and  all  question, 
therefore,  upon  the  Regulations  of  Limitation,  appears  to  us  to  be  out  of  the  case, 
so  far  as  applies  to  the  title  they  set  up,  as  heirs  of  Rung  Lai  Sing. 

So  again,  all  question  as  to  the  property  being  ancestral,  or  not  ancestral,  and 
ajB  to  the  family  being  divided  or  undivided,  must  be  put  out  of  consideration.  The 
only  two  questions  appear  to  us,  to  be,  first,  did  Rung  Lai  Sing  die  intestate?  and 
secondly,  if  he  did  die  intestate,  are  the  Respondents  his  heirsT 

With  respect  to  the  first  question,  when  the  case  was  originally  opened  to  us,  the 
factum  of  the  Will  appeared  to  have  been  proved  in  the  cause,  and  not  to  have 
been  disputed  by  any  cross-examination  of  those  witnesses,  who  appeared  on  the  part 
of  the  Appellant,  or  otherwise.    Under  those  circumstances,  it  did  appear  to  us  to  1)« 
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somewhat  singular  that  merely  upon  a  general  presumption  of  fraud,  the  question, 
as  to  the  validity  of  the  Will,  should  have  been  decided  against  them ;  but  it  turns 
out  now,  that  improper  evidence  was  given  in  the  suit,  upon  the  fact  of  that  Will 
being,  or  not  being,  genuine.  On  the  death  of  Rung  Lai  Sing,  certain  depositions 
were  taken,  not  however  in  this  suit,  but  long  before  the  institution  of  this  suit ;  and 
it  appears  that  they  were  taken  for  an  entirely  distinct  purpose,  namely,  in  one  case 
for  the  purpose  of  the  proceedings  in  the  Civil  Court,  and  in  the  other  case  for  the 
purpose  of  proceeding  before  the  Collector.  The  object  of  the  proceedings  in  the 
Civil  Court,  was  to  substitute  the  name  of  the  Appellant  for  the  name  of  Bung  Lai 
Sing,  in  all  pro-[286]-ceeding8  with  respect  to  the  Zemindary.  The  object  of  the 
proceedings  before  the  Collector  was  to  have  the  name  of  the  Appellant  registered, 
instead  of  the  name  of  Rung  Lai  Sing,  as  proprietor  of  the  Zemindary.  Now  it  seems 
that  the  Collector  acted  upon  the  Will,  and  that  the  Civil  Court  acted  upon  the 
decision  of  the  Collector.  The  decision  of  the  Collector,  of  course,  was  not  a  pro- 
ceeding in  any  Court  of  justice  at  aU.  It  was  not  a  judicial  proceeding ;  and  by 
Regulation  VIU.  of  1800,-  section  xxi.,  it  is  expressly  provided,  that  the  entry  of 
the  Collector  shall  not  in  any  degree  "  affect  the  rights  of  any  party  whose  name 
may  be  registered  therein,  as  the  ostensible  proprietor  of  the  land,  or  whose  name 
may  not  have  been  registered  as  the  proprietor,  but  who  may  establish  a  right  of 
property  in  the  Adawlut,  or  otherwise."  It  does  not  very  distinctly  appear  whether 
the  Respondents  had,  or  had  not,  an  opportunity  of  cross-examining  the  witnesses. 
It  does  not  appear  that  they  had,  for  they  presieuted  a  petition,  alleging  that  this 
Will  was  a  fabrication,  and  praying  that  certain  witnesses,  whose  names  they 
mentioned,  might  be  examined  to  prove  the  fact  of  that  fabrication.  What  was 
done  upon  this,  does  not  distinctly  appear  ;  but  at  all  events,  it  was  a  distinct  notice 
to  the  Appellant,  that  the  Respondents  alleged  the  Will  to  be  a  forgery. 

When  the  suit  was  brought,  the  intestacy  was  alleged ;  and  in  this  state  of  things, 
certainly  it  was  incumbent  upon  the  Appellant,  i/  she  relied  upon  that,  which  was 
thus  disputed,  to  produce  clear  and  conclusive  evidence  in  favour  of  that  instrument. 
But  in  fact,  she  produced  no  evidence  whatever;  that  is,  no  evidence  which  could 
have  much  weight,  we  think,  in  any  Court  of  justice.  It  was,  however,  received 
below,  [286]  and,  therefore,  we  do  not  apprehend  that  we  can  treat  it,  as  not  being 
evidence  in  the  cause.  But  still  it  is  evidence  of  such  a  character,  that  it  appears  to 
us  impossible  for  any  Court  to  rely  upon  it 

Now  the  Sudder  Court  were  of  opinion,  that  the  Will  must  be  disregarded ;  and 
on  the  9th  of  May  1833,  they  pronounced  an  order,  which,  after  stating  that  the 
WiU  produced  by  the  Appellant  was  not  correct  or  credible,  and  that,  by  the  l^al 
opinion  of  the  Hindoo  law-officer  of  this  Court,  it  appeared  that  the  estate  of  Rung 
Lai  Sing  descended  to  the  Plaintiffs  bv  the  Hindoo  law,  current  in  the  country  of 
Mythila,  and  that  Rany  Pudmavati  was  entitled  to  the  expenses  of  her  support  and 
religious  ceremonies,  according  to  the  usage  of  the  family ;  the  Court  then  decided 
certain  inquiries  with  respect  to  that  law. 

It  is  said  that  that  order,  which  was  made  on  the  9th  of  May  1833,  was  founded 
upon  the  assumption  of  the  invalidity  of  that  Will,  and  that,  not  having  been 
appealed  from,  the  question  of  the  validity  of  the  Will  is  not  now  open.  Now  it 
does  not  appear  to  us  to  be  necessary  to  decide  that  point,  because  we  are  clearly 
of  opinion,  that  there  was  no  evidence  before  the  Court,  upon  which  thev  could 
properly  have  acted  to  affirm  the  validity  of  that- Will. 

Then  the  fact  of  the  Will  being  out  of  the  case,  of  course  it  becomes  unnecessarv 
to  consider  whether,  by  the  Mythila  law,  there  was  a  power  of  demising,  or  not,  and, 
therefore,  the  very  able  argument  addressed  to  the  Court,  on  behalf  of  the  Appellant, 
it  is  not  DBcessary  for  us  to  deal  with. 

The  whole  question,  therefore,  is,  does  the  Mythila  law  prevail  in  this  family,  to 
govern  the  descent  of  its  property?  and,  if  it  does,  are  the  Respondents,  by  law, 
[287]  the  heirs?  Now,  the  pedigree  is  not  disputed,  and  we  have  the  opinion  of  ali 
the  law-officers,  that,  according  to  that  pedigree,  the  Respondents  are,  bv  the 
Mythila  law,  the  heirs,  and  there  is  nothing  appearing  in  the  cause  against  that.* 

Now,  how  does  the  Mythila  law  govern  this  case?  Upon  this  point  there  appears 
to  have  been  a  most  careful  inquiry,  in  the  Court  below.  The  decree  of  the  Moor- 
shedabad  Court  assumed  that  the  Bengal  law  prevailed,  and  upon  this  the  Respond- 
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enta  appealed  to  the  Sudder  Court,  which,  upon  hearing  the  cause,  decided  that  the 
Mythila  law  prevailed.  Now,  this  fact,  that  the  Mythila  law  was  to  prevail,  does 
not,  at  that  time,  appear  to  have  been  disputed,  for  we  find  the  matter  thus  stated 
hy  the  Judge,  Mr.  Walpole :  "  It  appears,  bj  the  papers,  that  the  real  claim  of  the 
Plaintiffs  is  for  the  estate  of  Rung  Lai  Sing,  and  that  the  estate  of  Ghureeb  Das,  and 
others,  is  stated  only  to  trace  the  connection  of  the  ancestors.  The  allegation  of  the 
Appellants,  that  the  Mythila  law  is  followed  in  their  family,  appears  to  be  correct, 
and  is  not  denied  by  the  Respondents.  It  is,  therefore,  necessary,  in  this  case,  to 
ascertain  which  of  the  two,  and  the  third,  parties  is  entitled  to  the  estate  of  Rung 
Lai  Sing,  who  died  unmarried,  and  without  issue,  by  the  Mythila  law."  On  the  20th 
of  February  1833,  that  decree  was  made,  directing  the  inquiry  as  to  who,  according 
to  the  Mythila  law,  was  entitled  to  succeed,  which  law  was  to  prevail,  and  on  the  3rd 
of  April  1833  an  opinion  was  given  in  favour  of  the  Respondents. 

Upon  this,  the  Appellant  presented  a  petition,  alleging  that  the  Mythila  law 
did  not  prevail  in  her  family,  and  that  was  the  first  occasion  on  which  that  repre- 
sentation was  made.  Thereupon,  on  the  9th  of  [288]  May  1833,  the  Sudder  Court  re- 
mitted the  cause  to  the  Provincial  Court,  treating  the  Will  as  invalid,  and  directing 
an  inquiry  into  the  fact,  of  which  law  prevailed  in  this  family.  A  vast  deal  of 
evidence  was  gone  into,  when  the  case  came  before  the  Poornea  Court,  which  had 
succeeded  the  Moorshedabad  Court,  and  they  decided  that  the  Bengal  law  governed 
the  succession. 

Against  this  decree  there  was  an  appeal  to  the  Sudder  Court,  and,  on  the  15th  of 
January  1838,  the  cause  came  before  Mr.  Harding,  one  of  the  Judges  of  that  Court. 
The  judgment  sets  forth,  that  in  consideration  of  the  dispute  and  statements  of 
both  parties,  and  the  nature  of  the  case,  it  is  necessary  to  ascertain,  before  the 
decision,  what  were  the  customs  and  rights  of  marriages  and  funerals,  deposed  to  by 
the  witnesses  of  both  parties,  whether  they  were,  according  to  law,  or  not;  the 
pleaders  of  both  parties  were,  therefore,  questioned,  and  they  consented  to  refer  the 
matter  to  tfte  Hindoo  law-officer  of  this  Court.  Ordered,  therefore,  that  a  copy  of  the 
proceedings  be  sent  with  the  depositions  of  witnesses,  of  both  parties,  to  him,  with  an 
order  to  make  a  full  report,  in  two  weeks  from  the  date  of  receiving  it,  after  giving 
full  consideration  to  the  depositions,  whether  the  marriage  and  funeral  customs, 
and  rites  of  the  Mythila  law,  stated  by  the  witnesses  of  the  Plaintiffs  to  be  observed 
in  the  family  of  both  parties,  can  be  understood,  also  of  the  Nuddea  law,  and  whether, 
similarly,  the  customs  and  rights  stated  by  the  witnesses  of  the  Defendant,  to  be 
according  to  the  Nuddea  law,  can  be  understood,  also,  of  the  Mythila  law. 

On  the  17th  of  May  1838,  the  officer  made  his  report  in  favour  of  the  Respondenta. 
The  Appellant  was  dissatisfied  with  the  report,  which  was  merely  [289]  a  short 
statement  of  the  officer's  opinion,  being  in  favour  of  the  Respondents,  without  going 
into  particulars.  And  on  the  26th  of  June  1838,  the  case  came  before  Mr.  Halhed, 
another  Judge,  and  he  directed  further  questions  to  be  prepared,  in  order  further 
to  elucidate  this  matter. 

A  further  opinion  was  then  given  by  the  Hindoo  law-<^cers,  and  that  opinion  was 
also  in  favour  of  the  Respondents. 

Upon  this,  the  Judge  of  the  Sudder  Court,  before  whom  the  case  originally  came, 
was  of  opinion  against  the  decree  of  the  Court  below,  and  it  became  necessary,  as  we 
understand  the  practice  is,  to  go  to  a  second  Judge  of  the  Sudder  Court ;  and, 
accordingly,  it  did  go  to  a  second  Judge.  And  then,  it  appears,  that  he  made  a  still 
further  inquiry  upon  this  subject,  after  having  called  the  pleaders  of  both  parties; 
and  he  settled  the  questions,  it  appears,  in  their  presence:  and  they  must,  there- 
fore, be  taken  to  have  both  agreed  upon  those  questions.  The  questions,  in  this  case, 
were  originally  prepared  for  the  opinions  of  the  Hindoo  law-officers,  and  it  seems 
to  have  been  considered,  justly  perhaps,  that  after  all  that  had  passed,  the  Hindoo 
law-officers  having  given  their  opinion  several  times,  it  would  be  better  to  take  the 
opinion  of  the  officer  of  the  Tirhoot  Court,  where  the  law  prevailed.  Those  questions 
were  prepared,  and  the  officer  of  the  Court  of  Tirhoot  gave  his  answers  upon  all 
those  questions. 

Now,  these  questions  were  framed  with  a  view  of  enabling  the  Court  to  judge, 
by  the  answers  to  the  particular  questions  put  by  him,  whether,  according  to  the 
evidence  which  was  before  him,  of  what  appeared  to  have  been  the  ceremonies  used 
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in  this  family,  the  Mythila  law,  or  the  Bengal  law,  prevailed;  and  he  was  [290] 
clearly  of  opinion,  that  the  Mythila  law  prevailed,  and  confirmed  the  opinion  of  the 
first  Judge,  and  the  decision  was  finally  pronounced. 

Now,  it  is  admitted,  that  it  is  utterly  impossible  for  any  European  Court  to 
weigh,  very  nicely,  the  effect  of  evidence  of  this  kind,  as  to  particular  ceremonies, 
and  the  weight  which  is  to  be  due  to  those  particular  ceremonies,  as  establishing  the 
fact  of  one  law  prevailing,  or  the  other,  and,  therefore,  the  learned  Counsel  at  the 
bar  have,  very  naturally  and  very  properly,  abstained  from  going  into  any  minute 
examination  of  the  evidence,  upon  this  point.  The  question,  therefore,  for  us,  is, 
is  there  evidence  before  us,  which  shows  that  the  opinion  which  was  come  to,  after 
repeated  investigation,  and  after  taking  the  opinions  of  the  various  law-officers  of 
the  Courts,  all  of  them  concurring  in  the  same  conclusion,  is  an  opinion  by  which  we 
should  be  guided  1 

Now,  certainly,  so  far  from  there  being  anything  in  the  facts,  now  before  us, 
which  is  inconsistent  with  this,  the  most  important  fact  appears  to  us  to  be  consistent 
with  it.  On  the  death  of  Sobhe  Sing,  Pohput  Sing,  and  Rung  Lai  Sing,  being  his 
sons,  became  joint  proprietors,  and  entered  into  possession  of  this  estate.  Pohput 
Sing  died,  leaving  a  widow,  and,  according  to  the  Bengal  law,  the  widow  of  Pohput 
Sing  would  have  been  entitled,  under  these  circumstances,  to  succeed  to  the  share  of 
Pohput  Sing,  her  deceased  husband,  for  her  life.  And,  certainly  it  was  understood, 
from  the  original  statement  of  the  case,  that,  upon  the  death  of  Pohput  Sing,  she  did 
80  succeed  to  her  husband's  share,  and  that  she  came  into  possession  of  the  other 
half  of  the  estate,  upon  the  death  of  Rung  Lai  Sing.  But  the  evidence  upon  ex- 
amination, turns  out  to  be  quite  the  reverse;  [291]  for  it  is  clear  that  Rung  Lai 
Sing,  upon  the  death  of  Pohput  Sing,  presented  a  petition,  stating  his  title,  as  a 
title  to  the  whole  estate,  and  that  he  was  let  into  possession  of  it,  and  that  she  was 
entitled  to  maintenance  out  of  it,  according  to  the  Mythila  law,  and  that  that  main- 
tenance was  preserved  to  her. 

Again,  upon  the  death  of  Rung  Lai  Sing,  the  Appellant  herself  presented  a 
petition,  and  she  claimed,  as  successor  under  the  Will,  the  whole  of  the  property  of 
Rung  Lai  Sing.  It  seems,  therefore,  clear,  that  upon  the  death  of  Pohput  Sing, 
and  upon  the  death  of  Rung  Lai  Sing,  the  succession  was  regulated  by  the  Mythila 
law,  and  not  by  the  Bengal  law.  That  was  entirely  in  accordance  with  the  result  to 
which,  after  an  examination  of  the  whole  of  the  evidence,  the  Court  below  has  come, 
and  we  are  of  opinion  that  that  decree  is  perfectly  right,  and,  therefore,  that  it  must 
be  affirmed,  and  with  costs. 

Lord  Brougham. — It  is  impossible  to  praise  too  highly  the  great  care  which  the 
Court  below  appears  to  have  taken,  in  obtaining  the  best  possible  information  upon 
the  subject,  a  somewhat  nice  and  intricate  subject,  of  the  customs  and  ceremonies 
governing  this  case.  There  were  three  or  four  separate  inquiries,  giving  the 
parties  the  fuUest  opportunity  of  suggesting  questions,  and  directing  further  in- 
quiry, when  the  reports  were  not  sufficiently  decisive;  and  it  was  found  that  the 
parties  were  quite  satisfied  with  the  nature  of  the  questions  that  were  laid  before 
the  Pundits.  I  never  saw  a  case  better  sifted  than  the  present,  and  it  certainly 
affords  this  Court  great  confidence  in  coming  to  the  decision  which  it  has  now 
pronounced. 


[292]  RANY  SRIMUTY  Bm^AR—Appettani;  RANY  KOOND  LUTA,  and  RANY 
RUNG  LUTA,  and  Othera,— Respondents  *  [Dec.  2,  3,  1847]. 

On  Appeal  from  the  Sudder  Dewanny  AdawhU  at  Bengal. 

Upon  a  claim  to  the  inheritance  of  a  Zemindary,  situate  in  Midnapore,  which 

*  Present :  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Lord  Lang- 
dale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T  Pem- 
berton  Leigh. 

Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
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had  been  in  possession,  for  a  long  period  anterior  to  the  institution  of  the 
suit,  by  a  family  of  Sutgop  Brahmins,  who  had  migrated  from  Bengal  to 
Midnapore,  but  had  retained  their  laws  and  performed  their  religious  cere- 
monies according  to  the  Daja-bhaga  and  other  authorities  in  force  in  BengaL 
It  was  held,  by  the  Judicial  Committee,  affirming  the  judgment  of  the  Sudder 
Court,  that  the  Daya-bhajra  Sastras  must  govern  the  descent,  and  not  the 
Mitacshara,  which  prevailed  in  Midnapore  [4  Moo.  Ind.  App.  320,  321]. 
A  deed  of  gift  of  the  Zemindary,  to  a  stranger,  by  the  widow  of  the  Zemindar, 
last  seised,  wlio  died  without  issue,  which  gift  was  made  with  the  con- 
firmation of  the  BandhuB,  the  mother's  brother's  sons,  the  heirs:  Held  to 
be  valid  by  the  Daya-bhaga  Sastras,  as  against  a  party  claiming  the  succes- 
sion, according  to  the  Mitacshara,  as  being  descended,  in  the  seventh  remove, 
in  the  male  line,  from  the  common  ancestor. 

The  Appellant  in  this  appeal  was  the  widow  and  representative  of  Eundurp 
Sing,  the  original  Plaintiff,  who  died  pending  a  suit  instituted  by  him,  to  establish 
the  right  to  four  pergunnas,  named  Midnapore,  Dhakea-Bazar  Monohur,  Gurh,  and 
Tuppa  Bahadurpore,  constituting  a  Zemindary,  situate  in  Zillah  Midnapore,  in  the 
Presidency  of  Bengal.  The  Respondents,  Rany  Eoond  Luta  and  Rany  Rung  Luta, 
were  the  surviving  widows  and  representatives  of  Raj  a  Mohun  Lai  Khan,  one  of  the 
original  Defendants,  who  also  died  pending  the  suit.  Eundurp  Sing,  the  original 
Plaintiff,  claimed  [293]  the  Zemindary  under  an  ikrar-potta,  or  declaratory  instru- 
ment, alleged  to  have  been  executed  by  Rany  Seeromany,  the  widow  of  Raja  Ajeet 
Sing,  the  Zemindary  last  seised,  by  which  she  constituted  Eundurp  Sing  the  pro- 
prietor of  the  Zemindary.  He  also  claimed,  by  hereditary  right,  the  Zemindary,  as 
the  lineal  heir  male,  in  the  seventh  remove,  of  Raja  Ajeet  Sing,  according  to  the 
Mitacshara  and  other  authorities  current  in  Orissa,  which  law,  he  contended, 
governed  the  right  of  succession  to  the  deceased  Raja's  estate. 

Raja  Ajeet  Sing  died,  in  1755,  without  issue,  leaving  Rany  Bhowany,  and  Rany 
Seeromany,  his  widows,  surviving,  who  succeeded  to  the  Zemindary,  and  held  joint 
possession  thereof  till  Rany  Bhowany's  death,  in  the  year  1757:  from  that  period 
Rany  Seeromany  continued  in  sole  possession  of  the  Zemindary. 

On  the  Ist  of  July  1800,  Rany  Seeromany  executed  a  deed  of  gift  of  the 
Zemindary  in  favour  of  Anund  Lai  Ehan,  the  brother  of  Mohun  Lai  Ehan,  who,  by 
virtue  thereof,  entered  into  possession  of  the  Zemindary  and  the  other  property  of 
the  Rany. 

In  the  year  1802,  Roop  Churn  Mahapatur  and  Mussumat  Eownla,  allying 
themselves  to  be  heirs  of  the  deceased,  Raja  Ajeet  Sing,  instituted  a  suit  in  the 
Zillah  Court  of  Midnapore,  against  Anund  Lai  Ehan  and  Rany  Seeromany,  to  annul 
the  gift  of  the  Zemindary.  In  this  suit  the  Rany  and  Anund  Lai  Ehan  put  in  a  joint 
answer  to  the  plaint,  in  which  the  Rany  admitted  and  maintained  the  donation  to 
Anund  Lai  Ehan.    This  suit  was  dismissed. 

On  the  24th  of  September  1806,  Rany  Seeromany  brought  a  suit,  tin  formA 
pauperis,  in  the  Zillah  Court  of  Midnapore,  against  Anund  Lai  Ehan  and  others, 
to  [294]  set  aside  the  deed  of  gift  executed  by  her,  and  to  recover  possession  of  the 
Zemindary.  The  Plaintiff  was  nonsuited,  on  the  ground  of  misjoinder,  leave 
being  reserved  to  her  to  bring  a  suit  against  Anund  Lai  Ehan  alone,  for  recovery  of 
the  Zemindary. 

In  pursuance  of  the  leave  thus  given,  the  Rany  instituted  a  second  suit,  in  the 
Zillah  Court,  against  Anund  Lai  Ehan  alone,  and  Anund  Lai  Ehan  put  in  his 
answer;  but  before  the  cause  came  on  for  hearing,  the  proceedings  were  trans- 
ferred, agreeably  to  Reg.  XIII.  of  1808,  to  the  Provincial  Court  of  Calcutta. 

Pending  this  suit,  Anund  Lai  Ehan  died,  having,  previously  to  his  decease,  con- 
veyed the  Zemindary,  in  dispute,  to  his  brother,  Mohun  Lai  Ehan,  who  was  admitted 
to  defend  the  suit. 

On  the  30th  of  March  1811,  the  Provincial  Court,  after  having  taken  the  opinion 
of  the  Pundit  of  the  Court  as  to  the  validity  of  the  deed  of  gift  by  the  Rany,  held  it 
to  be  invalid,  upon  the  ground  that  such  a  deed  could  not  be  effectually  made  without 
the  concurrence  of  all  the  expectant  heirs  of  Raja  Ajeet  Sing,  who  were  his  mother's 
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brother's  sons;  the  Provincial  Court,  therefore,  decided  the  case  in  favour  of  the 
Ranv. 

Ifohun  Lai  Khan  appealed  from  this  decision  to  the  Sudder  Court,  but  that 
Court  affirmed  the  decision  of  the  Provincial  Court  (see  ease  reported,  2  Ben.  Sud. 
Dew.  Reps.,  32).  Mohun  Lai  Khan  appealed  from  this  decree  to  England.  Pending 
the  appeal,  Rany  Seeromany  died ;  and,  on  her  death,  the  property  came  into  the 
custody  of  the  Court  of  Wards. 

Upon  the  Ran/s  death,  Kundurp  Sing  claimed  the  Zemindary,  and,  as  it  vas 
also  claimed  by  Mohun  Lai  Khan,  the  Judge  of  the  ZiUah  Court  of  Miduapore,  on 
[295]  the  2ith  of  December  1813,  ordered  that  Mohun  Lai  Khan,  and  Kuudu^)  Sing, 
and  any  other  persons  who  might  have  claims  to  the  possession  of  the  Zemindary, 
either  by  inheritance  or  by  any  other  right,  might  present  petitions  on  the  subject 
to  the  Judge  of  the  Zillah,  agreeable  to  Section  iv.  of  Reg.  V.  of  1799. 

Mohun  Lai  Khan  and  Kundurp  Sing  accordingly  filed  petitions  in  support  of 
their  several  claims,  and  the  Judge  of  that  Cburt  proceeded  to  a  summary  trial 
thereof. 

Kundurp  Sing  rested  his  claim  upon  an  ikrar-potta,  or  deed  of  gift,  alleged  to 
have  been  executed  in  his  favour,  by  the  Rany,  shortly  before  her  death.  Mohuii 
Lai  Khan  rested  his  claim,  not  only  on  the  ground  of  the  gift  in  favour  of  A.nund 
Lai  Elhan,  and  his  appeal  to  England,  but  also  on  the  ground  that  the  right  of 
possesion  was  accorded  to  him  by  the  heirs  of  Raja  Ajeet  Sing,  viz..  the  mother's 
brother's  sons  of  Raja  Ajeet  Sing. 

"nie  Judge,  on  the  24th  of  December  1813,  recorded  his  opinion,  on  the  several 
claims,  in  substance,  as  follows: — "The  ikrar-potta,  or  agreement,  dated  the  3rd 
of  Assin,  being  the  end  of  1219,  Amli,  one  day  before  the  death  of  Rany  Seeromany, 
which  Kundurp  Sing  has  presented  to  the  Zillah  Court  in  support  of  his  claim  to 
the  abhiahek  of  the  Zonindary,  etc.,  as  his  right  and  possession,  as  having  been 
executed  by  Rany  Seeromany,  was  fabricated  after  the  demise  of  the 
said  Rany,  and  is  not  genuine  nor  worthy  of  confidence,  and  the  right  of 
Kundurp  Sing  to  the  property  left  by  the  Rany  has  not  been  proved  or  established, 
either  by  the  document,  or  by  hereditary  right  according  to  the  Sastras."  The  Court 
then  proceeded: — "According  to  the  [296]  bewusta  of  the  Pundit  of  this  Court, 
which  was  filed  in  the  suit,  Mohun-  Lai  Khan-  v.  Rany  Seeromofiy,  and  the  contents  of 
which  were  entered  in  the  decree  of  this  Court,  dated  the  3l8t  of  August  1812, 
Koochil  Bhoonya,  and  Bulbhudder  Bhoonya,  and  Radha  Govind  Bhoonya,  the  sons 
of  Sagrissa  Bhoonya,  and  Ram  Kishen  Bhoonya,  the  brothers  of  the  motiier  of  Raja 
Ajeet  Sing,  are  the  heirs  of  Raja  Ajeet  Sing,  the  husband  of  the  Rany  Seeromany, 
and,  after  the  demise  of  the  Rany,  will  be  entitled  to  the  Zemindary,  etc.,  the  pro- 
perty left  by  Raja  Ajeet  Sing  and  the  Rany.  Three  of  the  heirs  above-named  have, 
of  their  own  accord  and  will,  presented  la-davis  (or  renunciations)  to  the  Zillah 
Court,  under  their  own  signatures,  setting  forth  that  they  have  received  a  considera- 
tion, in  lieu  of  their  rights,  from  Mohun  Lai  Khan,  and  transferring  their  hereditary 
rights  in  the  property  left  by  Raja  Ajeet  Sing  and  Rany  Seeromany,  to  Mohun  Lai 
Khan;  and  Koochil  Bhoonya,  who,  after  presenting  the  first  petition,  in  conjunction 
with  Radha  Govind  Bhoonya  and  Bulbhudder  Bhoonya,  to  the  efiect  above  stated, 
presented  a  second  petition  to  the  Zillah  Court,  stating  his  opposition  to  the  con- 
veyance of  his  own  rights,  subsequently  presented  a  third  petition,  alleging  the 
transfer  of  his  own  rights  to  Mohun  Lai  Khan,  to  the  Zillah  Court,  and  personally 
attended  and  acknowledged  that  he  was  aware  of  the  contents  of  the  petition,  and 
twice  signed  the  same  with  his  own  hand.  Notwithstanding  the  circumstances  above 
detailed,  in  consequence  of  Mohun  Lai  Khan  having  appealed  to  England  on  account 
of  the  suit  decided  by  this  Court,  and  that  the  appeal  in  this  suit  is  pending,  it  is. 
in  the  opinion  of  the  Judge,  proper  that  the  Zemindary  in  dispute  [297]  remain  in 
the  custody  of  the  Court  of  Wards  until  the  appeal  to  England  be  decided." 

The  last  proceeding  came  before  the  Sudder  Dewanny  Adawlut,  and  that  Court 
being  of  opinion  that  no  sufficient  reason  appeared  for  continuing  the  Zemindary 
in  the  custody  of  the  Court  of  Wards,  by  an  interlocutory  order,  bearing  date  the 
14th  of  February  1814,  directed  the  Judge  of  the  Zillah  Court  to  give  effect  to  his 
summary  decision,  by  placing  Mohun  Lai  Khan  in  possession,  if  he  thought  him  the 
person  entitled,  on  his  giving  8ecuri*iy      Accordingly,  by  an  order  of  the  Zillah 
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Court,  dated  the  4th  of  March  1814,  Mohun  Lai  Khan  was  directed  to  be  put  in 
possession  of  the  Zemindarjr. 

The  correctness  of  the  conclusion  arrived  at  in  this  sunnnary  proceeding  was  after- 
wards brought  by  Eundurp  Sing,  in  the  way  of  appeal,  before  the  Sudder  Court, 
and  Mr.  Harington,  the  Chief  Judge,  after  recording  his  opinion,  that  there  was 
strong  presumption  that  the  deed  of  gift  adduced  by  Kuiidurp  Sing  was  fabricated, 
submitted  the  following  questions  to  the  Pundits :  — 

First  Question. — "  Supposing  the  genuineness  of  the  document  in  question  to  be 
established,  and  that  Bany  Seeromany  put  her  signature  to  it  while  in  the  posses- 
sion of  her  reason,  one  day  before  her  dissolution,  what  part  of  the  property  in  the 
Zemindary  left  by  Raja  Ajeet  Sing,  and  in  its  produce,  and  in  the  other  effects  left 
by  Raja  Ajlet  Sing,  which  were  in  the  possession  of  Rany  Seeromany,  also  of  the 
property  acquired  by  Rany  Seeromany  herself,  goes  to  the  Appellant  by  virtue  of 
the  gift  and  the  wu88ee3rut  of  the  Rany?" 

Second  Question. — "  Supposing  the  genuineness  and  credibility  of  the  document 
be  not  established,  and  [298]  that  some  of  the  descendants  in  the  line  of  the  deceased 
Rany's  father  and  grandfather  are  living,  is  the  stridhana  (personal  property)  left 
by  the  said  Rany  to  go  to  the  descendants  of  the  Rany's  father  and  grandfather, 
or  to  her  late  husband,  Raja  Ajeet  Sing's  mother's  brother's  sons,  or  others  of  hid 
heirs,  as  thair  right  of  inheritance?" 

To  these  questions  the  law-officers  of  the  Court  delivered  their  opinion  in  the 
following  terms : — 

"  Supposing  the  genuineness  of  the  aforesaid  document  be  established,  and  that 
Rany  Seeromany  put  her  signature  to  it  while  in  the  possession  of  her  reason,  one 
day  before  her  demise,  yet,  as  Rany  Seeromany  has,  .without  the  permission  of  the 
heirs,  also  aa  she  has  not  separated  the  conditional  gift,  which  goes  to  state  that 
the  donee  shall  have  possession  after  the  death  of  the  said  Rany,  and  as  she  has 
made  a  wusseeyut  of  the  Zemindary,  left  by  Raja  Ajeet  Sing,  and  of  its  produce, 
and  of  other  effects  left  by  Raja  Ajeet  Sing,  which  were  in  her  possession,  and  the 
property  she  (the  said  Rany)  acquired  by  means  of  the  Zemindary,  and  the  aforesaid 
produce  which  appertains  to  the  Zemindary,  and  the  produce  above  adverted  to ;  and 
as  the  gift  and  the  wusseeyut  made  by  Rany  Seeromany  of  three  denominations 
of  property,  as  aforesaid,  are  invalid  under  the  Sastras,  therefore,  the  said  three 
descriptions  of  property  cannot  go  to  the  Appellant  by  virtue  of  the  gift  and  the 
wusseeyut  made  by  the  Rany  aforesaid.  However,  such  property  as  Rany  Seeromany 
acquired,  independent  of  the  means  of  the  Zemindary,  and  the  produce  above  adverted 
to,  is  her  stridhana.  As  the  Rany  can  exercise  her  separate  right  in  making  a  gift 
and  a  wusseeyut  of  her  stridhana,  with  the  exception  of  immoveable  property  given 
to  her  by  her  [299]  husband,  therefore  the  stridhana  of  the  Rany  in  question  (with 
the  exception  of  the  immoveable  property  given  to  her  by  her  husband)  can  go  to 
the  AppeUant  by  means  of  gift  and  a  wusseeyut  of  the  same.  This  bewusta  has 
been  delivered  according  to  the  Dayabhaga."  The  Pundit  annexed  to  this  opinion, 
extracts  from  the  authorities. 

The  second  question  put  by  the  Court  having  reference  only  to  the  stridhana, 
or  personal  property  of  the  Rany,  it  is  not  necessary  to  set  forth  the  answer  given 
by  the  Pundits  to  that  question. 

On  the  2nd  of  August  1815,  the  Sudder  Court  ordered  that  the  summary  decree 
and  order  of  the  Zillah  Court  should  be  affirmed  and  maintained,  and  the  appeal 
dismissed. 

On  the  6th  of  November  1815,  Eundurp  Sing  instituted  a  suit,  in  fortnd  pa'iiperis, 
in  the  Provincial  Court  of  Calcutta,  against  Mohun  Lai  Khan,  the  then  Zemindar  in 
possession,  and  also  against  Radha  Govind  Bhoonya,  Koochil  Bhoonya,  and  Bulb- 
hudder  Bhoonya,  his  mother's  brother's  sons  of  Raja  Ajeet  Sing;  and  in  the  plaint 
he  set  forth  his  title  as  descended,  in  the  seventh  remove,  from  the  common  ancestor, 
Lukhun  Sing,  and  after  admitting  that  his  uncles  Gujraj  and  others  were  more 
nearly  related  to  the  common  ancestor  than  himself,  said  that  they  had  relinquished 
their  rights  in  his  favour,  and  he  claimed  the  Zemindary  as  the  nearest  male  heir, 
according  to  the  usage  of  the  family,  and  the  Sastras  extant  in  Oriasa,  and  he  also 
alleged  that  the  late  Rany  Seeromany  had,  on  the  day  previous  to  her  decease, 
executed  the  ikrar-potta  in  his  favour,  whereby  she  made  over  to  him  the  entire 
P.O.  VII.  71.3        '  28a       . 
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Zemindary  and  other  property  and  effects  which  she  had  in  her  possession,  and 
constituted  him  Malik  and  [300]  Mokhtar  of  them,  and  her  heir  apparent,  and  he 
thereby  claimed  the  Zemindary. 

The  Defendant,  Mohun  Lai  Khan,  filed  his  answer,  on  the  23rd  of  January 
1816,  wherein  he  denied  that  the  Plaintiff  was  related  to  Raja  Ajeet  Sing,  or  had 
any  claim  to  the  Zemindary ;  he  moreover  denied  the  validity  of  the  alleged  deed 
of  gift  of  Rany  Seeromany,  and,  after  referring  and  relying  upon  the  proceedings 
already  taken,  and  the  judgment  and  decision  of  the  Sudder  Court,  in  the  summary 
proceedings,  he  took  issue  upon  the  allegations  of  the  Plaintiff  relative  to  the  usages 
of  the  family  of  the  deceased  Raja,  and  the  Sastras  followed  by  them,  insisting  that 
they  were  the  Sastras  followed  in  Bengal. 

The  other  Defendants  put  in  their  answers.  ' 

On  the  23rd  of  May  1818,  Eundurp  Sing  filed  a  supplemental  plaint,  in  formd 
pauperit,  denying  that  the  usages  of  Bengal  were  current  or  received  in  the  family 
of  Raja  Ajeet  Sing. 

Radha  Govind  Bhoonya  and  Bulbhudder  Bhoonya,  two  of  the  Defendants,  died, 
and  the  Provincial  Court  admitted  other  parties  to  represent  the  respective  interests 
of  those  deceased  Defendants. 

The  cause  being  at  issue,  evidence,  both  oral  and  documentafy,  was  produced 
on  both  sides.  The  Plaintiff  filed,  among  other  documents,  the  alleged  deed  of 
gift,  and  examined  witnesses  to  prove  its  execution  by  the  Rany.  These  witnesses 
spoke  to  acts  done  in  their  presence  by  the  Rany.  The  plaintiff  failed  in  proving 
that  the  alleged  deed  was  executed  with  the  concurrence  of  the  expectant  heirs,  whose 
consent  would  be  necessary  to  give  validity  to  the  deed,  if  genuine.  The  claim, 
therefore,  by  virtue  of  the  deed,  failed.  And  with  reference  to  the  Plaintiff's  claim 
as  heir  of  [301]  Raja  Ajeet  Sing,  the  Plaintiff  failed  in  proving  his  descent  in  point 
of  fact ;  and,  according  to  the  pedigree  on  which  he  relied,  it  appeared  that  even 
according  to  the  rules  of  descent  by  which  he  claimed,  there  were  nearer  heirs  of 
Raja  Ajeet  Sing  still  living;  and  although  he  called  witnesses  on  the  subject,  he 
failed  in  giving  any  satisfactory  evidence  to  show  that  the  rules  of  the  Mitacshara 
were  followed  in  the  family  of  Raja  Ajeet  Sing. 

The  Defendant,  Mohun  Lai  Khan,  produced  numerous  witnesses,  to  prove  that 
the  alleged  ikrar-potta  was  a  fabricated  instrimient,  and  also  that  the  religious 
ceremonies  in  Ajeet  Sing's  family  were  performed  according  to  the  Daya-bhaga  and 
other  Sastras  of  BengaL 

After  the  evidence  had  been  taken,  Mr.  Gilbert  Coventry  Master,  the  First  Judge, 
before  whom  the  cause  was  pending,  submitted  the  following  questions  for  the 
consideration  and  bewustas  of  the  Pundits  of  the  Courts:  — 

First  Question. — "  In  the  event  of  the  Raja  of  the  Sutgop  caste,  who  has  been 
the  holder  and  possessor  of  his  hereditary  Zemindary,  dying  without 
issue,  and  of  his  wife,  who  has  been  the  holder  and  possessor  of 
the  Zemindary  left  by  her  husband,  dying,  supposing  there  to  be  in 
existence  sagotras  of  her  husband,  of  the  seventh  remove,  and  bandhus, 
viz.,  mother's  brother's  sons  of  her  husband,  which  of  those  persons,  according  to 
the  Mitacshara  Sastras,  and  which  persons  according  to  the  Daya-bhaga  Sastras, 
will  become  the  heirs  and  owners  to  the  Zemindary  referred  tot  Write  out  a 
bewusta  on  this  point  agreeably  to  both  Sastras  under  these  questions,  and  file  it." 

Second  question. — "  In  what  particular  countries,  [302]  appendant  to  what 
particular  soobas,  are  the  bewustas  of  particular  Sastras  current  and  in  uset" 

On  these  questions,  bewustas  were  obtained  from  six  Pundits. 

In  answer  to  the  first  question,  one  Pundit  gave  an  opinion  to  the  effect,  that, 
as  between  a  person  the  seventh  in  descent  and  the  mother's  brother's  son,  the 
former,  and  not  the  latter,  would  be  heir,  and  that  this  was  the  rule  both  by  the 
Mitacshara  and  by  the  Daya-bhaga.  But  the  other  five  Pundits  all  concurred  in 
stating  that  the  rule  of  the  Mitacshara  and  of  the  Daya-bhaga  were  different,  and 
that,  according  to  the  Mitacshara,  the  seventh  in  descent  would  succeed,  whilst 
•ccording  to  the  Daya-bhaga  the  mother's  brother's  sons  would  be  entitled  to  succeed. 

In  answer  to  the  second  question,  one  of  the  Pundits  of  Midnapore  stated  that 
the  Daya-bhaga  was  in  force  in  Midnapore.  The  opinions  of  the  other  Pundits  on 
the  second  question  did  not  give  any  express  opinion  whether,  at  Midnapore,  the 
rules  of  the  Mitacshara  or  the  rules  of  the  Daya-bhaga  prevailed. 
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The  bewustas  having  been  received  bj  the  Court,  the  cauBe  wad  then  heard  at 
various  dates  in  the  month  of  February  1826,  before  Mr.  TurnbuU,  the  Officiating 
Judg^  of  the  Provincial  Court  of  Calcutta,  who  directed  a  genealogical  statement 
and  questions  to  be  submitted  to  the  Pundits  of  the  Sudder  Court  for  their  opinion 
thereon. 

The  genealogical  statement  and  questions  were  as  follows:  — 

LUKUCK  SiKO. 

! 

Proaottum. 

\ 


I 
Pei'tab  Mahapatur. 

Sooboodhee. 

Dooijoiodhun. 

Busbeek. 

I    ■ 
Bnstum  Chum. 

I 


MohoD.      Zorawar.     Ot^raj. 


Somyr. 

I 

KrNDURP, 

the  Plaintiir. 


Sungram, 
Raghunath. 
Ram  Sing. 

Juswnnt. 

I 

Ajeet  Sing  became  the  holder,  and 
died  without  issue ;  his  wife 
Seeromany  became  the  holder, 
and  died.  Since  the  demise 
of  Mnssnmat  Seeromany,  the 
mother's  brother's  sons  of  her 
husband,  Ajeet  Sing,  are  claim- 
ants for  the  Zemindary. 


The  first  Question. — "  According  to  the  genealogical  table  given  above,  does  the 
hereditary  Zemindary  (heretofore  possessed  by  Ajeet  Sing,  and  left  by  Lukhun  Sing, 
the  great  ancestor,  after  the  demise  of  Rany  Seeromany,  the  wife  of  Ajeet  Sing,  and 
who  was  possessor  thereof,  and  died)  belong  to  the  mother's  brother's  sons  of  Ajeet 
Sing,  besides  whom  there  are,  apparently,  no  other  persons,  heirs,  of  the  line  of 
descendants  of  Sungram,  the  eldest  son  of  Prosottum  Sing,  alive,  or  does  it  belong 
to  Eundurp  Sing,  the  Plaintiff,  who  is  in  the  eighth  remove,  one  of  the  descendants 
of  Pertab  Mahapatur,  the  second  son  of  Prosottum  Sing?  Write  out  a  bewusta  on 
this  point,  according  to  the  Daya-bhaga  Sastra." 

Second  Question. — "  Under  the  circumstances  above  detailed,  according  to  the 
Mitacshara  Sastras,  does  it  descend  to  the  mother's  brother's  sons  of  Ajeet  Sing,  or 
to  Eundurp  Sing,,  above  named  J" 

The  answers  of  the  Pundits  of  the  Sudder  Court  to  these  questions  were  to  the 
following  effect: — 

"  According  to  the  Daya-bhaga,  compiled  by  Jimuta  [304]  Vahana,  if  a  descendant 
from  the  same  ancestor  in  the  seventh  remove,  and  the  mother's  brother's  son  of 
the  deceased  proprietor  of  the  property,  be  alive,  of  these  two  persons,  the  mother's 
brother's  son  has  the  right  of  succession  to  the  property  left  by  tlie  deceased  pro- 
prietor thereof  j  and,  according  to  the  Mitacshara  compiled  by  Vijnyaneswara,  of 
these  two  persons,  the  descendants  in  the  seventh  remove  will  be  entitled  thereto, 
and  not  the  mother's  brother's  son." 

On  the  21st  of  February  1826,  Mr.  TurnbuU  pronounced  his  judgment,  and  after 
setting  forth  at  length  the  proceedings  and  evidence,  proceeded  thus: — "  It  appears 
that  the  claim  of  the  Plaintiff  is  based  upon  the  circumstance  that  the  Rany  Seero- 
many, the  wife  of  Raja  Ajeet  Sing,  deceased,  one  day  previous  to  her  demise, 
executed  an  abhishekt-pattra  of  the  Zemindary  in  dispute,  and  other  property  in 
her  possession,  in  favour  of  the  Plaintiff,  who  is  a  descendant  of  Raja  Lukhun  Sing, 
the  great  ancestor,  and  a  sagotra  in  the  seventh  remove  of  Raja  Ajeet  Sing  above 
named,  and  died  the  following  dayj  therefore  the  Plaintiff,  agreeably  thereto,  and 
on  the  ground  of  hereditary  right,  as  being  related  to  the  Raja  in  the  seventh 
remove,  is,  in  accordance  with  the  Mitacshara  and  other  Sastras  current  in  the 
province  of  Orissa,  entitled  to  the  Zemindary  in  dispute ;  but  from  the  papers  of 
the  suit,  the  Court  have  no  belief  or  faith  in  the  correctness  or  genuineness  of  the 
said  abhishekt-pattra."  The  judgment  then  set  out  at  length  the  grounds  for  dis- 
believing the  genuineness  of  the  Plaintiff's  alleged  ikrar-potta,  and  then  proceeded 
as  follows :  "  Therefore  no  confidence  can  be  placed  in  the  alleged  fact  of  the  exeoii- 
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tion  of  the  abhishekt^pattra  in  the  lifetime  of  the  Rany ;  but  admitting  that  the  Rany 
had  [306]  executed  the  abhishekt-pattra  in  favour  of  the  Plaintiff,  still,  according 
to  the  Sartras,  while  there  were  heirs  to  Raja  Ajeet  Sing,  how  could  it  be  legal  and 
valid!  and  it  is  obvious,  from  the  proceeding  of  the  Sudder  Dewanny  Court,  dated 
the  12th  of  July  1815,  that,  according  to  the  bewusta  of  the  Pundits,  such  an  instru- 
ment, although  genuine,  is  not  sufficient  nor  valid,  agreeably  to  the  Sastras,  without 
the  concurrence  and  consent  of  the  heirs  of  Raja  Ajeet  Sing,  for  a  gift  and  bequest 
of  the  said  Zemindary.  Thus  the  claim  of  the  Plaintiff,  based  upon  the  abhishekt, 
to  the  Zemindary  in  dispute,  is  in  nowise  well  founded ;  consequently  the  considera- 
tion and  decision  of  this  suit  rest  upon  this  fact,  whether  the  Plaintiff,  who,  agree- 
ably to  the  genealogical  table  filed  by  himself,  is  in  the  eighth  descent  from  Raja 
Prosottum  Sing,  and  accordingly  a  sagotra  in  the  seventh  remove  of  Raja  Ajeet 
Sing,  the  husband  of  Rany  Seeromany,  is  hereditary  according  to  the  Sastra,  the 
person  entitled  to  the  Zemindary  in  dispute,  or  whether  the  Zemindary  in  dispute 
appertains  to  Koochil  Bhoonya  and  others.  Defendants,  who  are  the  bandhus,  i.e. 
the  mother's  brother's  sons  of  the  Raja.  It  is  clear  from  the  papers  that,  if  in  thi« 
suit  the  Daya-bhaga  and  other  Sastras  current  in  the  province- of  Bengal  be  the 
test,  no  doubt  whatever  exists  as  to  the  right  of  Koochil  Bhoonya  and  the  other 
Defendants ;  and  on  the  other  hand,  if  the  consideration  and  judgment  of  this  suit 
be  conducted  with  reference  to  the  Mitacshara  Sastra  and  other  books  subordinate 
thereto,  the  right  of  the  Plaintiff  predominates  over  that  of  the  Defendants;  for, 
with  exception  of  the  Pundit  of  this  Court,  who  has  recorded  his  opinion  to  the 
effect  of  the  Plaintiff  having  no  right,  whether  according  to  the  Daya-bhaga  or  to  the 
Mitacshara,  all  the  other  Pundits  [306]  of  the  Courts  of  appeal  of  Bareilly  and  of 
Jehangirnagur,  and  of  Zillah  Midnapore,  whose  bewustas  have  been  received  agree- 
ably to  a  call  made  by  the  former  Senior  Judge  of  this  Court,  concur  in  this  point : 
that  the  Plaintiff  is  entitled  to  the  Zemindary  according  to  the  Mitacshara  and 
other  books  subordinate  thereto,  and  that  the  Defendants  are  entitled  to  it  accord- 
ing to  the  Daya-bhaga,  etc.,  current  in  Bengal ;  and  further,  the  bewusta  of  the 
Pundits  of  the  Sudder  Dewanny  Court,  which,  in  consequence  of  the  incompatibility 
between  the  opinion  of  the  Pundit  of  this  Court  and  the  opinions  of  the  Pundits  of 
other  Courts,  was  called  for  by  me,  is  affirmatory  of  the  bewustas  given  by  the 
Pundits  of  the  Courts  above  named ;  but  this  fact  does  not  at  all  assist  the  views 
of  the  Plaintiff,  because  the  allegations  of  the  Plaintiff  in  respect  to  the  use  of  the 
Mitacshara  Sastras  in  his  family,  in  order  to  establish  his  claim,  are,  in  my  opinion, 
altogether  inaccurate,  and  have  not  in  any  way  been  proved,  and  no  dependence 
can  be  placed  upon  the  depositions  of  the  witnesses  who  have  given  evidence  on  thie 
point."  The  judgment  then  finally  declared  that  the  claim  and  alleged  rights  of 
the  Plaintiff  to  the  Zemindary  in  dispute,  had  not  in  any  way  been  proved  and 
established,  and  ordered  that  the  suit  be  dismissed,  with  costs. 

The  Plaintiff  presented  a  petition  to  the  Sudder  Dewanny  Adawlut  of  Ben<;al, 
for  leave  to  appeal  from  this  decree,  in  formd  pauperis,  which  the  Sudder  Court, 
pursuant  to  Reg.  XX  V  111.  of  1814,  permitted. 

Pending  the  appeal  before  the  Sudder  Court,  and  on  the  28th  of  February  1830, 
Mohun  Lai  Khan  died,  leaving  two  widows,  Rany  Koond  Luta  and  Rany  Rung  Luta. 
the  present  Respondents,  and  five  sons,  named  Ajodhya  Ram  Khan,  Ram  Jy  Khan, 
Birjkishor  [307]  Khan  Ram  Chunder  Khan,  and  Hurdy  Ram  Khan,  all  minors, 
surviving.  After  investigation,  the  names  of  the  Ranys  were  recorded  in  succession 
to  the  deceased,  and  the  appeal  defended  in  their  names. 

The  appeal  came  before  Mr.  Alexander  Ross,  one  of  the  Judges  of  the  Court,  who, 
on  the  2l8t  of  August  1830,  recorded  his  opinion,  that  it  seemed  proper  to  ascertain 
from  the  Sastras,  whether  the  la-davi,  executed  by  the  mother's  brother's  sons  ex- 
cluded the  claim  of  the  Plaintiff.  It  was,  therefore,  ordered,  "  that  a  copy  of  this 
proceeding,  together  with  the  bewustas  filed  in  the  suit  of  Raojj  Chtpm  Mahapatw  v. 
Mohun  Lai  Khan,  and  in  the  suit,  Mohun  Lai  Khan  v.  Rany  Seeromany,  be  made 
over  to  the  Pundit  of  this  Court,  with  this  order,  that,  after  a  perusal  thereof,  be 
file  a  reply  to  the  following  question,  agreeably  to  the  Daya-bhaga  Sastras,  current 
in  the  family  of  Raja  Ajeet  Sing,  within  a  period  of  four  days,  after  he  may  re- 
ceive the  question." 

Qtuttion. — "  It  is  established  by  the  bewustas  alluded  to,  and  the  decrees  of  this 
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Court,  in  the  suits  referred  to,  that,  according  to  the  Daya-bhaga  Sastras,  current  in 
the  family  of  Raja  Ajeet  Sing,  after  the  demise  of  Rany  Seeromany,  the  wife  of 
Ajeet  Sing,  the  property  in  dispute  left  by  the  Raja  and  Rany  referred  to,  will 
descend  to  the  mother's  brother's  sons  of  Raja  Ajeet  Sing,  who  are  the  nearest  heirs, 
and  entitled  thereto,  and  that  they  being  forthcoming,  the  sagotra  cannot  become  the 
heir;  and  it  is  proved  by  the  papers,  that  the  mother's  brother's  sons,  notwith- 
standing that  they  were  the  rightful  owners  of  the  property  in  dispute  after  the 
demise  of  Rany  Seeromany,  agreeably  to  the  bewustas  of  the  former  Pundits  and 
the  decrees  of  this  Court,  relinquished  the  property  to  the  possession  of  [308]  Mohun 
Lai  Khan,  and  executed  la-dari  thereof  in  his  fayour.  It  is,  therefore,  inquired 
whether  the  mother's  brother's  sons,  the  subscribing  parties  to  the  la-davi,  who  are 
the  nearest  heirs  of  Raja  Ajeet  Sing,  and  the  persons  entitled  to  the  Zemindary  in 
dispute,  after  the  demise  of  the  Rany  Seeromany,  notwithstanding  that  there  are 
descendants  of  the  brother  of  the  great-grandfather  of  Ajeet  Sing,  who  are  sagotras, 
have,  or  have  not,  the  power  to  execute  a  la-davi,  on  account  of  the  property  in  dis- 
pute, in  favour  of  Mohun  Lai  Ehan,  who  is  an  alien,  without  retaining  any  portion 
of  the  said  property  under  their  own  control,  or  reserving  a  portion  thereof,  for  the 
purpose  of  performing  sradh,  and  as  a  means  of  maintenance  to  themselves,  and 
whether  the  said  la-davi  will  be  injurious  to  the  rights  of  the  Appellant,  who  is  a 
sagotra,  or  not?" 

The  Hindoo  law-officer  of  the  Court,  on  the  8th  of  September  1830,  returned  his 
answer  to  the  above  question,  in  the  following  terms : — 

"  If  the  mother's  brother's  sons  executed  the  la-davi  (or  deed  of  relinquishment), 
and  who  are  the  nearest  heirs  of  Raja  Ajeet  Sing,  and  the  persons  entitled  to  the 
matter  in  dispute,  or  the  assessed  lands  belonging  to  him  after  the  demise  of  Rany 
Seeromany,  while  there  are  living  descendants  of  the  brother  of  the  father  of  the 
great-grandfather  of  Ajeet  Sing,  who  are  sagotras,  without  retaining  a  portion 
thereof,  or  reserving  any  portion  thereof,  for  the  purpose  of  performing  sradh,  and 
as  a  means  of  maintenance  for  themselves,  in  favour  of  Mohun  Lai  Khan,  who  is  an 
alien,  in  such  case  the  execution  by  them  of  the  la-davi  on  account  of  the  matter  in 
dispute,  without  retaining  any  portion  thereof,  being  contrary  to  law,  as  involving 
a  vritti  [909]  lopa,  or  a  deprivation  of  the  means  of  support,  and  a  moiety  thereof 
not  having  been  retained  for  the  purpose  of  sradh,  or  annual  rites  of  the  deceased 
Aje^  Sing,  and  a  gift  of  the  whole  (property)  while  there  are  descendants,  being 
forbidden  and  contrary  to  usage,  whetlier  the  person  from  whom  one  inherits  be 
living  or  not,  therefore  the  gift  by  deed  of  relinquislnuent  of  the  assessed  lands  is 
not  according  to  law ;  yet  according  to  the  Daya-bhaga  current  in  the  family  of  Raja 
Ajeet  Sing,  they  may  voluntarily  make  an  illegal  gift  with  the  concurrence  and 
advice  of  their  sons,  etc.,  without  force,  fear,  and  fraud,  and  notwitlistanding  the 
existence  of  a  sagotra,  or  the  brother  of  the  father  of  the  great-grandfather  of  Ajeet 
Sing,  in  favour  of  Mohun  Lai  Khan,  an  alien ;  therefore  they  are  able  to  give  a  deed 
of  relinquishment  of  the  assessed  lands,  etc.,  because  the  mother's  brother's  sons  of 
Ajeet  Sing  are  the  nearest  heirs  to  the  said  Raja,  and  the  children  of  the  brother  of 
the  father  of  the  great-grandfather  of  Raja  Ajeet  Sing,  or  the  Appellant,  is  like  an 
alien,  and  cannot  forbid  the  execution  of  a  deed  of  relinquishment,  by  the  mother's 
brother's  sons;  therefore  the  assessed  lands  in  dispute  having  descended  to  his 
mother's  brother's  sons  hereditarily,  and  the  control  of  a  person  to  whom  anything 
has  descended  by  hereditary  right  is  apparent  to  everybody ;  but  by  that  law  the 
donor  will  be  held  to  have  committed  a  sin.  Therefore,  if  they  had  retained  any- 
thing, or  a  moiety  of  the  assessed  lands,  for  the  performance  of  sradh  (or  funeral 
rites),  and  also  a  portion  of  the  said  lands,  to  provide  food  and  raiment  for  those 
who  are  entitled  thereto,  they  can  make  a  gift  by  a  deed  of  relinquishment  to  Mohun 
Lai  Khan,  a  stranger,  while  they  are  in  a  sound  state  [310]  of  mind,  and  volun- 
tarily, and  without  force  or  fear  or  fraud,  etc.,  and  with  the  consent  of  children 
and  neighbours ;  in  the  event  of  their  retaining  a  portion  merely  for  the  sake  of  the 
honour  of  the  thing,  they  can  make  a  gift  '«diile  in  a  sound  state  of  mind,  etc.,  as 
above  mentioned ;  but  as  this  kind  of  retention  is  not  like  retaining  at  all,  it  will 
l>e  the  sin  of  the  donor.  By  the  mother's  brother's  sons  of  Ajeet  Sing,  who  are  his 
nearest  heirs,  making  a  gift  by  a  deed  of  relinquishment  of  the  property  left  by 
Ajeet  Sing,  the  assessed  lands  which  descended  to  him  hereditarily,  to  a  stranger, 
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Mohun  Lai  Khan,  no  injury  arises  to  the  aagotra  or  the  brother  of  the  father  of  the 
greatrgrandfather  of  Ajeet  Sing,  viz.,  the  Appellant,  because  he  had  no  advantage 
before ;  for  while  the  mother's  brother's  sons  exist,  the  sagotra  has  no  right.  This 
bewusta  is  agreeably  to  the  Daya-bhaga  and  other  books  current  in  the  family  of 
Raja  Ajeet  Sing." 

The  appeal  came  on  for  hearing  before  Mr.  Alexander  Ross,  one  of  the  Judges 
of  the  Sudder  Court,  on  various  dates,  and  on  the  30th  of  October  1830,  that  Judge 
pronounced  the  decree  of  the  Court,  the  material  portion  of  which  was  in  the  follow- 
ing terms : — "  It  is  manifest  from  the  bewusta  of  the  Pundit  of  this  Court,  that  the 
claim  of  the  Appellant  in  respect  to  the  property  in  dispute  left  by  Raja  Ajeet  Sing, 
and  Rany  Seeromany  his  wife,  is  in  nowise  well  founded,  and  that  the  mother's 
brother's  sons  of  Raja  Ajeet  Sing  above  named,  who  are  his  nearest  heirs,  had  the 
option  of  executing  a  la-davi  on  account  of  the  property  in  dispute,  in  favour  of 
Raja  Mohun  Lai  Khan;  under  these  circumstances,  and  with  advertence  to  the 
argument  adduced  in  the  decree  of  the  Provincial  Court,  [311]  in  my  opinion  the 
decree  of  the  Court  to  the  eSect  of  dismissing  the  claim  of  the  Appellant  is  right 
and  proper,  and  affirmable." 

It  was,  therefore,  ordered,  and  finally  decreed,  that  the  appeal  of  the  Appellant 
should  be  dismissed,  and  the  decree  of  the  Provincial  Court  of  Calcutta  affirmed  and 
maintained,  with  costs. 

Eundurp  Sing  was  dissatisfied  with  this  decision,  and,  on  the  8th  of  December 
1830,  filed  a  petition,  praying  for  leave  to  appeal  therefrom,  to  His  late  Majesty 
in  Council,  in  forma  pauperis,  pursuant  to  sec.  iviii.  of  Bengal  Reg.  XXVIII.  of 
1814.  The  prayer  of  this  petition  was,  after  a  reference  to  the  Sarrishtahdar  as  to 
the  practice  of  admitting  appeals  to  England,  in  forma  pauperis,  granted,  and  the 
Appellant  admitted  to  appeal  to  England,  in  forma  pauperis. 

After  the  admission  of  the  appeal,  Eundurp  Sing  died,  without  leaving  issue 
male,  and  the  appeal  was  revived  by  his  widow,  Rany  Srimuty  Dibeah,  the  present 
Appellant,  and  now  came  on  for  hearing. 

The  Appellant  prayed  the  reversal  of  the  Sudder  Court's  decree,  for  the  following 
reasons: — 

I. — Because,  after  the  death  of  Rany  Seeromany,  the  paternal  uncles  of  Eundurp 
Sing  were  entitled  to  succeed  to  the  Raj  or  Zemiudary  as  the  heirs  of  Raja  Ajeet 
Sing,  and  in  consequence  of  the  renunciation,  by  those  uncles,  of  all  their  claims  in 
his  favour,  Eundurp  Sing  became  entitled  to  the  Raj. 

II. — Because  Eundurp  Sing  was  legally  constituted  by  the  Rany,  in  her  lifetime, 
her  successor  to  the  Raj. 

The  Respondents,  the  widows,  Rany  Eoond  Luta  and  Rana  Rung  Luta,  on  the 
other  hand,  relied  on  the  following  reasons: — 

[312]  I. — Because  the  Ikrar-nama,  or  deed  of  gift,  set  up  by  the  Appellant's 
husband,  was  a  forged  and  fabricated  instrument,  and,  even  if  genuine,  would  have 
been  void  and  inoperative. 

II. — Because  the  Appellant's  husband  did  not  prove  his  alleged  relationship  to 
Raja  Ajeet  Sing. 

III. — ^Because  if  he  had  proved  his  alleged  relationship  to  Raja  Ajeet  Sing,  he 
would  not  have  been  entitled  to  the  succession,  according  to  the  usages  of  the  Raja's 
family,  and  the  Sastras  in  use  at  Midnapore. 

The  other  Respondents,  Lukhi  Narain  Bhoonya,  Soondur  Narain  Bhoonya,  and 
Madhoosoondhun  Bhoonya,  the  representatives  of  Bulbhudder  Bhoonya,  deceased, 
and  Radha  Govind  Bhoonya,  deceased,  supported  the  decree  for  the  following 
reasons: — 

I. — Because,  according  to  the  Daya-bhaga  and  other  Bengal  authorities  (which 
they  contended  regulated  the  succession  to  the  property  in  dispute),  the  Respondents 
were  entitled  to  succeed  thereto,  as  the  heirs-alrlaw  of  the  deceased  Raja  Ajeet  Sing. 

II. — Because  the  Ikrar-nama,  alleged  to  have  been  executed  by  Rany  Seeromany, 
and  under  which  the  Plaintiff  claimed,  was  a  forged  and  fabricated  instrument,  and, 
even  if  genuine,  would,  in  the  absence  of  their  consent,  have  been  inoperative  and 
void  in  law. 

Mr.    BuUer,   Q.C.,   Mr.    Jackson,   and    Mr.   Forsyth,    for   the   Appellant;    and 
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Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  both  sets  of  Re- 
spondents. 

The  authorities  referred  to,  were,  Mohun  Lai  Khan  [313]  v.  Rany  Seeromany 
(2  Ben.  Sud.  Dew.  Reps.  32).  Keerut  Sing  v.  Koolahul'Sing  (2  Moore's  Ind.  App. 
cases,  331).  Rutcheputty  Dutt  Jha  v.  Rajunder  Narain  Rae  (2  Moore's  Ind.  App. 
Cases,  132).  Rany  Pudtnavati  v.  Baboo  Doolar  Sing  (ante,  259).  Rajchunder 
Naraen  Chowdry  v.  Goctdchund  Goh  (1  Ben.  Sud.  Dew.  Reps.  43).  Aulim  Chund 
Dhur  T.  Bejai  Govind  Burrall  (6  Ben.  Sud.  Dew.  Reps.  224).  1  Strange's  Hindoo 
Law  (2nd  Edit.),  318.     2  W.  Macnaghten's  Hindoo  Law,  19. 

Lord  Langdale  (Dec.  16,  1847). — This  is  an  ^peal  from  a  decree  of  the  Sudder 
Dewanny  Adawlut  of  Calcutta,  dismiBsing  the  suit  of  Eundurp  Sing,  deceased,  for 
recovery  of  a  Zemindary  of  four  pergunnas,  in  the  Zillah  Midnapore,  from  Mohun 
Lai  Khan,  deceased. 

The  appeal  is  prosecuted  by  the  widow  and  representative  of  Eundurp  Sing, 
against  the  two  widows  and  representatives  of  Mohun  Lai  Ehan,  and  others. 

The  case  is  as  follows: — 

On  the  Ist  of  July  1800,  the  Rany  Seeromany  being  the  sole  possessor  of  the 
Zemindary  in  question,  as  the  surviving  widow,  and  heir  of  her  deceased  husband, 
Raja  Ajeet  Sing  (who  died  in  1754),  executed  a  deed  purporting  to  be  a  deed  of 
gift  of  the  Zemindary  to  Anund  Lai  Ehan. 

The  gift  was  opposed  by  Shamanuna  Gujraj,  Roop  Churn,  and  Ram  Churn, 
who  claimed  to  be  the  heirs  of  Raja  Ajeet  Sing.  They  presented  a  durkhast  in 
support  of  their  application,  but  the  durkhast  was  rejected,  and  the  donation  was 
registered  and  proclaimed. 

[314]  The  Rany  was  herself  a  party  to  this  proceeding,  and,  in  her  answer  to 
the  opposition,  admitted  the  deed  of  gift,  which  she  had  made.  But  some  time 
afterwards  she  complained  of,  and  disputed,  the  deed,  and  in  1806  she  commenced 
a  proceedin<;  of  her  own,  to  recover  possession  of  the  Zemindary  from  Anund  Lai 
Khan.  In  this  proceeding  she  was  nonsuited,  but  by  leave  of  the  Court  she  com- 
menced a  proceeding  to  set  aside  the  gift,  on  two  grounds:  first,  that  it  had  been 
obtained  from  her  by  fraud ;  and  secondly,  that  it  had  been  executed  without  the 
consent  of  the  heirs  of  Raja  Ajeet  Sing,  her  husband,  and  of  her  guardians. 

In  the  course  of  these  proceedings,  it  was  held,  that  the  male  heirs  of  the  Raja 
Ajeet  Sing  were  the  guardians  or  protectors  of  the  widow,  but  that  the  mother's 
brother's  sons  of  Raja  Ajeet  Sing  were  the  heirs  expectant  or  presumptive  to  the 
Zemindary.  And  by  the  decree  of  the  Sudder  Dewanny  Adawlut,  dated  the  31st  of 
August  1812,  on  the  appeal  from  the  decree  of  the  First  Judge  of  the  Calcutta  Pro- 
vincial Court,  dated  the  30th  of  March  1811,  it  was  stated,  that  it  could  not  be 
ascertained  whether  the  deed  of  gift  was  obtained  from  the  Rany  by  deceit,  as  she 
alleged ;  but  that  it  appeared,  by  a  bewusta  of  a  Pundit  of  the  Court,  and  the  text 
of  the  Sastras  cited  therein,  also  from  the  tenor  of  the  11th  chapter  of  the  Daya- 
bhaga,  which  was  the  most  reputable  of  all  the  pothees  in  use  in  Bengal,  which  are 
observed  in  the  families  of  the  litigating  parties,  that  after  the  death  of  Raja  Ajeet 
Sing,  his  relatives,  descended  in  the  male  line,  who  were  living,  and  capable  of 
taking  care  of  the  Rany,  were  Pirbhoo,  that  is,  her  guardians  or  protectors,  and 
that,  without  their  advice  and  consent,  she  had  not,  according  to  the  Sastras,  the 
power  of  making  a  gift  to  any  one,  [316]  of  the  Zemindary  left  by  her  husbanri. 
It  was  further  stated,  that  although,  agreeably  to  the  Sastras  in  use  in  Bengal,  tito 
persons  who  claimed  to  be  male  heirs  of  Raja  Ajeet  Sing  could  not  be  considered  his 
heirs,  when  opposed  to  his  mother's  brother's  sons ;  and  although  M(^un  Lai  (claim- 
ing under  Anund  Lai,  and  then  Defendant)  had  produced  deeds  purporting  to  have 
been  executed  in  his  favour  by  some  of  the  persons  who  represented  mother's 
brother's  sons  of  Raja  Ajeet  Sing,  yet  there  was  no  proof,  either  of  the  permission  of 
his  relatives,  descended  in  the  male  line,  or  of  the  approbation  of  all  the  relatives 
descended  from  the  mother's  brother's  sons,  and  the  deed  itself  did  not  show  that 
any  one  of  them  had  approved  at  the  time  of  the  execution ;  and  for  these  reasons 
it  was  held  that  the  deeid  was  not  valid. 

From  this  decision,  Mohun  Lai  appealed  to  England. 

There  being  no  question  as  to  the  Sastras  in  use  in  the  family,  the  opinion  of  tbe 
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Judge,  that  the  deed  was  not  valid,  without  the  consent  of  the  relations  descended 
in  the  male  line,  as  guardians,  and  that  the  concurrence  of  the  heirs  (the  descendants 
of  mother's  brother's  sons)  at  the  time  of  esecuting  the  deed,  was  necessary  to  the 
validity  of  the  deed,  were  the  principal  points  upon  which  the  decision  advwee  to 
Mohun  Lai  was  founded,  and  must  have  been  the  grounds  of  the  appeal. 

The  appeal  was  not  prosecuted,  and  the  death  of  the  Rany  (which  soon  after- 
wards took  place)  gave  rise  to  a  new  claim,  in  new  circumstances. 

The  estate  was  in  the  possession  of  the  Collector  of  Midnapore,  or  of  the  Court  of 
Wards. 

Independently  Of  any  deed  of  gift,  the  descent  was  [316]  cast  upon  the  heirs  of 
Raja  Ajeet  Sing,  which,  according  to  the  Daya-baga,  and  the  Sastras  in  use  in 
Bengal,  were  the  descendants  of  the  mother's  brother's  sons,  but  which,  according  to 
t)ie  Mitacshara,  were  the  male  descendants  of  a  distant  ancestor  of  Raja  Ajeet  Sing. 

The  Rany  died  on  the  17th  of  September  1812.  Immediately  afterwards,  Eun- 
durp  Sing,  who  is  now  represented  by  the  Appellant,  alleged  that,  on  the  day  before 
her  death,  she  had  executed  to  him  a  deed  of  gift  of  the  Zemindary,  and  he,  as 
donee  under  that  deed,  and  also  alleging  himself  to  be  heir  of  Raja  Ajeet  Sing, 
claimed  to  be  entitled  to  the  possession  of  the  Zemindary.  Mohun  Lai  Khan  also 
claimed  to  be  entitled  to  the  possession,  founding  his  claim  on  the  deed  of  gift  to 
him,  and  the  confirmation  of  it  before  that  time,  by  all  the  persons  whom  he  alleged 
to  be  the  heirs  of  Raja  Ajeet  Sing. 

On  the  25th  of  September  1812,  it  was  ordered,  by  the  Court  of  Zillah  Midna- 
pore, that  Mohun  Lai  Khan,  and  Kundurp  Sing,  and  any  other  persons  having 
claims  to  the  possession  of  the  Zemindary,  either  by  inheritance  or  any  other  right, 
should  present  petitions  to  the  Judge  of  the  Zillah.  Mohun  Lai  Khan,  and  Kundurp 
Sing,  and  others,  having,  accordingly,  presented  their  petitions,  the  Judge  pro- 
ceeded to  a  summary  trial  thereof,  and,  on  the  24th  of  December  181.3,  recorded  his 
opinion  as  follows : — First,  That  the  deed  under  which  Kundurp  Sing  claimed,  was 
fabricated,  after  the  death  of  the  Rany,  and  that  the  right  of  Kundurp  Sing  to  the 
property  was  not  proved  or  established,  either  by  deed  or  by  hereditary  right, 
according  to  the  Sastras.  Secondly,  That,  according  to  the  bewusta  entered  in  the 
decree  of  the  31st  of  August  1812,  the  sons  of  the  [317]  brother  of  the  mother  of 
Raja  Ajeet  Sing  were  his  heirs,  and,  after  the  demise  of  the  Rany,  entitled  to  the 
Zemindary.  Thirdly,  That  those  heirs  had  transferred  their  hereditary  rights  in 
the  property  to  Mohun  Lai  Khan.  But,  fourthly,  notwithstanding  these  circum- 
stances, the  appeal  of  Mohun  Lai  Khan  to  England  being  pending,  the  Judge  thought 
it  proper  that  the  Zemindary  should  remain  in  the  custody  of  the  Court  of  Wards, 
until  the  appeal  to  England  should  be  decided. 

This  proceeding  having  been  transmitted  to  the  Sudder  Dewanny  Adawlut  for 
information  and  orders,  that  Court,  on  the  14th  of  February  1814,  after  noticing 
the  reasons  for  not  prosecuting  the  ap^ieal,  and  that  the  authority  of  the  Court  of 
Wards  had  ceased,  considered  it  to  be  right  and  proper  that  the  Judge  of  the  Zillah 
Court  should  give  effect  to  his  summary  decision ;  and  if,  on  consideration  of  the 
particulars  set  forth  in  his  proceedings  of  the  24th  of  December  1813,  he  conceived 
Mohun  Lai  Khan  to  be  the  person  entitled  to  the  malik  of  the  Zemindary,  and  if 
Mohun  Lai  Khan  were  able  to  give  security  for  conforming  to  the  decrees  of  the 
Court,  or  other  claims,  the  Judge  might  withdraw  the  Zemindary  from  the  custody 
of  the  Court  of  Wards,  and  put  it  into  the  possession  of  Mohun  Lai  Khan. 

Mohun  Lai  Khan  obtained  possession,  in  the  result  of  these  proceedings.  Kun- 
durp Sing  appealed  to  the  Sudder  Dewanny  Adawlut,  and,  continuing  to  claim 
both,  as  donee  under  this  deed,  and  also  as  heir  of  Raja  Ajeet  Sing,  prayed  a  review 
of  the  judgment  against  him.  But  the  Chief  Judge  of  the  Sudder  Dewanny 
Adawlut,  on  the  12th  of  September  1815,  considered  that,  as  in  the  summary  decision 
given  in  the  cause,  permission  was  granted  to  any  person  who  had,  according  to  the 
Sastras,  claim  to  the  Zemindary  left  [318]  by  Raja  Ajeet  Sing,  to  sue  for  the  same 
in  the  Provincial  Court,  in  order  that,  after  a  full  and  final  inquiry  (ascertaining, 
at  the  same  time,  the  rule  observed  in  the  family,  and  the  Sastras  that  were  in 
force),  the  right  be  awarded  to  the  owner :  it  was  not  necessary  or  useful  to  make 
any  further  investigation  in  the  summary  cause,  and  the  petition  of  the  Appellant, 
praying  a  review  of  the  decision,  was  not  allowed. 
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In  cousequence  of  this  decision,  Eundurp  Sing,  in  November  1815,  commenced 
his  action  against  Mohun  Lai  Khan  and  others,  in  the  Provincial  C!ourt  of  Calcutta, 
to  recover  possession  of  the  Zemindary.  He  claimed,  as  before,  to  be  entitled, 
under  the  deed  of  gift,  of  tlie  16th  of  September  1812,  and  also  as  heir  by  descent, 
in  the  male  line.  He  admitted  that  he  had  four  uncles  who  were  more  nearly  related 
than  himself,  but  he  alleged  that  they  were  satisfied  with  his  being  proprietor  of  the 
Zemindary,  anl  had  relinquished  and  consigned  to  him  all  their  rights  to  the 
Zemindary. 

Mohun  Lai  Ehan,  by  his  antwer,  alleged,  that  the  deed  of  gift  under  which 
Kundurp,  the  Plaintiff,  claimed,  was  a  forgery ;  and  that,  according  to  the  Sastras, 
the  Plaintiff  could  not  in  any  way  be  entitled  to  the  Zemindary ;  and  lie  insisted, 
in  substance,  that  the  Sastras  in  use  in  Bengal,  and  not  the  Mitacshara,  were  the 
authority  according  to  which  the  persons  who  were  the  heirs  of  Kaja  AJeet  Sing 
were  to  be  determined. 

The  suit  was  the  subject  of  great  litigation,  many  witnesses  were  examined,  and 
the  reports  or  opinions  of  several  Pundits  were  obtained  and  considered.  The 
decree  of  Mr.  TurnbuU,  in  the  Provincial  Court,  was  pronounced  on  the  21st  of 
February  1826.  He  determined  that  the  claim  of  the  Plaintiff,  founded  on  the  deed 
of  gift,  could  not  be  supported;  and  that,  if  it  [319]  had  been  genuine,  it  could  have 
no  effect,  for  the  want  of  the  consent  and  concurrence  of  the  heirs.  And  considering 
the  Plaintiff's  claim,  in  tiie  character  of  heir  of  Raja  Ajeet  Sing,  he  stated  it  to 
be  clear,  that  if,  in  this  suit,  the  Daya-bhaga,  and  other  Sastras  current  in  Bengal, 
were  the  test,  there  was  no  doubt  as  to  the  right  of  the  Defendants ;  but  that,  on 
the  other  hand,  if  the  judgment  was  constituted  with  reference  to  the  Mitacshara 
Sastra,  and  other  liooks  sulx>rdinate  thereto,  the  right  of  the  Plaintiff  preponderated 
over  that  of  the  Defendant ;  and,  on  a  consideration  of  the  whole  case,  the  Judge 
expressed  his  opinion  that  the  alleged  rights  of  the  Plaintiff  had  not.  in  any  way, 
been  proved  or  established,  and  he  ordered  that  the  Plaintiff's  suit  be  dismissed,  with 
costs. 

From  this  decree,  the  Plaintiff  appealed  to  tlie  Sudder  Dewanuy  Adawlut.  The 
appeal  was  heard  before  Mr.  Ross,  and,  on  the  30th  of  October,  1830,  lie  pronounced 
his  decree,  and  thereby,  after  referring  to  the  evidence,  and  the  bewustas  of  the 
Pundits,  he  dismissed  the  appeal  of  the  Plaintiff,  and  affirmed  the  decree  of  the 
Provincial  Court,  dismissing  the  Bill. 

From  that  decree,  the  present  appeal  is  presented. 

There  were  three  questions  in  the  cause :  First,  Was  the  Plaintiff's  deed  of  gift 
genuine?  Secondly,  If  genuine,  was  it  valid?  Thirdly,  If  genuine,  and  not  valid, 
was  the  Plaintiff  entitled,  as  heir? 

But,  as  the  validity  of  the  deed,  even  if  it  was  genuine,  depends  on  the  concurrence 
of  the  heirs,  the  two  last  questions  depend  upon  the  single  question — who  were  the 
heirs?  And  if  the  persons  alleged  by  the  Plaintiff  to  be  heirs,  were  not  heirs,  the 
deed,  even  if  genuine,  would  not  be  valid.  For  this  reason,  it  is  not  strictly  necessary 
for  us  to  give  any  opinion  upon  [320]  the  question,  whether  the  deed  was  genuine  or 
not.  But,  considering  the  circumstances  in  which  the  deed  is  alleged  to  nave  been 
executed,  by  the  Rany,  on  the  day  before  her  death,  the  witnesses  stated  to  have  been . 
then  present,  the  length  of  time  during  which  Kundurp,  though  often  called  upon, 
neglected  to  produce  the  deed,  and  the  whole  of  the  evidence  in  the  cause,  we  think  it 
right  to  state  our  concurrence  in  the  opinion  which  has  been  entertained  by  every 
Judge  who  has  considered  the  case,  that  the  deed  is  not  genuine,  but  a  forgery ;  and, 
consequently,  that  the  Plaintiff  could  establish  no  claim  under  it. 

The  question,  whether  the  descent  in  this  family  is  to  be  regulated  by  the  Daya- 
bhaga  and  the  Sastras  in  use  in  Bengal,  or  by  the  Mitacshara,  is  really  the  only  one 
to  be  considered. 

Now,  in  the  long  litigation  in  which  the  Rany  Seeromany,  under  whom  Eundurp 
Sing  claimed,  as  donee,  was  engaged  with  Mohun  Lai  Ehan,  it  was,  without  any 
objection  on  her  part,  allowed  by  her  Vakeels,  and  assumed  and  held  by  the  Court, 
that  the  descent  of  this  Zemindary  was  regulated  by  the  Sastras  in  use  in  Bengal. 
The  whole  proceeding  was  conducted  on  that  footing,  and  the  decision  in  favour  of 
the  Rany  was  founded  expressly  on  the  ground,  that  the  deed  then  in  question  was 
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executed  without  the  concurrence  of  the  descendants  in  the  male  line,  who  (though 
they  were  not  heirs)  were  guardians  or  protectors  of  the  widow. 

After  the  death  of  the  Ranj,  Kundurp  himself  alleged  that  the  suit  between 
Mohun  Lai  Khan  and  the  Rany  had  been  decided  in  her  favour,  agreeably  to  the 
Sastras  and  the  customs  of  the  family;  and,  in  the  present  case,  it  was  shown  that 
decisions  affecting  lands  in  Midnapore  were  founded  on  the  Sastras  in  use  in  [321] 
Bengal.  Several  bewustas,  in  other  cases,  were  produced ;  and  from  the  bewustas 
obtained  in  this  cause,  and  the  other  evidence  on  behalf  of  the  Defendants,  we  think 
that,  although  the  evidence  is,  in  some  respects,  inconsistent,  there  is,  on  the  whole, 
quite  sufficient  reason  to  conclude  that  the  Daya-bhaga,  and  not  the  Mitacshara  and 
Sastras,  ought  to  be  applied  to  the  decision  of  this  cause,  and  we  shall,  therefore, 
report  to  Her  Majesty,  that,  in  our  opinion,  the  appeal  ought  to  be  dismissed,  and 
the  decree  of  the  Sudder  Dewanny  Adawlut  affirmed,  with  costs. 

[See  Bhyah  Ram  Singh  v.  Byah  Ugur  Singh,  1870,  13  Moo.  Ind.  App.  393 ;  Thakoor 
Jeehnaih  Singh  v.  Court  of  Ward*,  1875,  L.R.  2  Ind.  App.  164.] 


RAJA  BURDAKANTH  'ROl ,— Appellant ;  ALUK  MUNJOOREE  DASIAH,  PREM 
CHUND,   and  RAM  DIAL  BOB^,—RetpondenU*  [Feb.   16,   17,  and   18, 

1848]. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  at  Bengal. 

Lease  for  a  term  of  yearo,  of  a  pergunna  in  Bengal,  to  A.  to  which  B.  became 
surety  for  the  due  performance  of  the  conditions,  and  afterwards  a  co- 
partner with  A.  in  the  lease.  Before  the  expiration  of  the  demised  tefm, 
the  representatives  of  the  lessors  evicted  the  lessee  from  the  pergunna.  Held 
that  a  suit  would  lie  by  B.'s  representatives  against  the  lessors'  representa- 
tives, for  ouster  from  the  lease,  although  they  were  not  parties  to  the  contract 
with  the  original  lessors  [4  Moo.  Ind.  App.  333]. 

Damages  assessed  at  a  gross  sum  by  the  Judicial  Committee,  no  sufficient 
evidence  being  furnished  in  the  cause,  to  calculate  the  exact  amount  of  the 
loss  sustained  [4  Moo.  Ind.  App.  338]. 

In  this  case,  the  suit  was  instituted,  on  the  13th  of  July  1826,  in  the  Provincial 
Court  at  Calcutta,  by  [322]  Narayun  Sing  and  Ram  Tunnoo  Hose,  Ram  Dial  Hose, 
and  Deb  Narayun  Bose,  the  heirs  and  representatives  of  Ram  Nursing  Bose,  against 
one  Jugmohun  Das  Moonshi,  then  manager  of  the  estate  of  the  Appellant,  the  minor 
son  of  R»ja  Banikanth  Roy,  deceased.  Raja  Gropee  Nath  Roy,  and  the  Collector  of 
Jessore,  to  recover  Rs.  66,835.  16.  3.,  as  the  amount  of  profits  alleged  to  have  been 
derived  from  the  pergunna  Syedpoor,  during  the  period  of  four  years,  viz.,  from  the 
Bengal  year  1228  to  1231,  part  of  the  term  of  the  lease  of  that  pergunna. 

The  lease  of  the  pergunna  had  been  granted  in  March  1816,  by  Raja  Banikanth 
Roy  and  Raja  Gopee  Nath  Roy,  the  joint  Zemindars  and  proprietors  of  the  pergunna, 
to  Narayun  Sing,  for  a  period  of  ten  years.  Ram  Nursing  Bose  was  security  for  the 
lessee,  for  the  due  performance  of  the  conditions  of  the  lease.  He  was  also  co-partner 
with  Narayun  Sing  in  the  lease. 

The  Appellant  was  the  heir  and  representative  of  Raja  Banikanth  Roy  and  Raja 
Gopee  Nath  Roy,  his  father  and  uncle,  the  lessors.  The  Respondents  represented 
Ram  Nursing  Bose,  the  partner  in  the  lease  with  Narayun  Sing.  The  other  parties 
to  the  suit  had  died,  except  Narayun  Sing,  who  withdrew  from  the  suit  soon  after  it 
was  commenced. 


*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Ent.,  and  Sir  E.  Ryan,  Knt. 
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The  nature  of  the  lease,  and  the  circumstances  which  led  to  the  lessee  Ijeing  dis- 
possessed of  the  pergunna,  are  fully  stated  in  the  judgment  of  their  Lordships. 

Mr.  Turner,  Q.C.,  Mr.  Jackson,  and  Mr.  Fulton,  in  support  of  the  appeal  relied 
on  the  following  reasons: — 

I. — ^Because  the  ancestor  of  the  Appellant  con-[323]-tracted  with  Ram  Narayun 
Sing  alone  (Ram  Nursing  Bose  being  only  the  surety  for  the  due  performance,  by 
Narayun  Sing,  of  the  conditions  of  the  lease);  and  as,  therefore,  there  was  no 
contract  or  privity  between  the  Appellant  and  Ram  Nursing  Bose,  or  his  repre- 
sentatives, the  latter  were  not  competent  to  institute  the  present  suit. 

II. — ^Because  Ram  Nursing  Bose,  being  the  surety  for  the  lessee,  was  incompetent 
to'  participate  in  the  profits  of  the  lease. 

III. — ^Because  Narayun  Sing,  having  permitted  the  Government  revenue  to  fall 
into  arrear,  the  Collector  was  justified  in  resuming,  and  bound  to  resume,  the  lease, 
under  the  terms  of  the  engagement  and  dowl  of  the  9th  of  April  1816. 

IV. — Because  the  debts  specified  in  the  agreement  not  having  been  paid  off  by 
Narayun  Sing,  according  to  the  terms  of  the  lease,  he  was,  therefore,  not  entitled  to 
retain  possession  of  the  Zemindary. 

V. — Because  the  estate  being  let  in  farm,  and  the  property  of  a  minor,  and,  there- 
fore, not  liable  to  sale  for  arrears  of  the  Government  revenue,  the  Collector  was 
bound  to  obtain  good  security  for  the  payment  of  such  revenue ;  and  because  the 
question  of  the  sufficiency  or  insufficiency  of  the  security  tendered,  was  purely 
within  the  discretion  of  the  Collector  or  fiscal  authorities,  and  that  discretion  was 
honestly  and  properly  exercised. 

VI. — Because  if  the  Respondents  were  entitled  to  any  relief  in  this  suit,  there 
was  no  evidence  to  show  that  they  were  entitled  to  more  than  four-sixteenth  shares  in 
the  benefit  of  the  lease,  inasmuch  as  it  appears  that  Bishonath  Bose  and  Ram  Dhun 
Bose,  who  were  not  parties  to  this  suit,  would,  in  such  case,  be  entitled  to  eight- 
sixteenth  shares. 

[324]  VII. — Because  the  farmer  was  entitled  to  a  moiety  of  the  increased  profits 
arising  from  the  Zemindary,  only  in  case  of  the  same  being  recovered  tlirough  his 
own  "  means  and  endeavours ;  "  and  the  Court  decreed  payment  to  the  Respondents, 
of  the  augmented  profits  obtained  under  the  management  of  the  Collector,  and  in 
no  respect  by  the  "  means  or  endeavours  "  of  the  lessee. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dents, contended  that  the  decree  appealed  from,  was  proper,  for  the  following 
reasons: — 

I. — Because  the  dispossession  of  the  lessees  from  the  Pergunna  Syedpoor,  before 
the  expiration  of  the  term  granted  by  the  lease,  was  unjust,  and  contrary  to  law ; 
and  the  lessees,  and  those  claiming  under  them,  became  entitled  to  recover  the 
amount  of  damages  occasioned  thereby. 

II. — Because,  in  the  circumstances  of  the  case,  the  Plaintiffs  were  justly  entitled 
to  demand  from  the  Appellant,  or  his  estate,  compensation  for  the  loss  occasioned 
to  them  by  their  ouster  from  the  pergunna,  and  the  amount  awarded  by  the  decree 
of  the  Sudder  Adawlut  did  not  exceed,  and  in  fact  did  not  equal,  the  sum  which 
they  were  justly  entitled  to  claim. 

The  cases  and  authorities  referred  to,  were,  Maharaja  Tej  Ghnnd  Bahadva-  v. 
Sri  Kanth  Ghose  (3  Moore's  Ind.  App.  Cases,  261).  Koonjhehary  Lai  v.  The  Govern- 
ment (3  Ben.  Sud.  Dew.  Reps.  85).  Coleb.  [326]  Dig.,  226,  228,  253,  254.  1 
Strange's  Hindoo  Law,  229  (2nd  Edit.).  Bengal  Regulations,  II.,  of  1793,  sees.  36 
and  37;  VI.  of  1822. 

The  Right  Hon.  T.  Pemberton  Leigh. — This  was  an  action  brought  by  the  Re- 
spondents, against  the  Appellant,  to  recover  damages  for  the  loss  alleged  to  have 
been  sustained  by  the  former,  through  the  wrongful  act  of  the  Appellant.  The  wrong 
complained  of,  was  the  ouster  of  the  Respondents,  from  certain  leases,  in  which  they 
alleged  themselves  to  have  been  interested,  under  a  grant  made  by  the  ancestors  of 
the  Appellant. 

In  1816,  the  father  and  uncle  of  the  Appellant  held  the  Pergunna  of  Syedpoor,  in 
the  district  of  Jeesore,  as  Zemindars,  subject  to  the  payment  to  the  Government, 
of  an  annual  revenue  of  Rs.  13,296. 
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The  revenue  had  fallen  into  arrear.  The  Zemindars  were  involved  in  debt  to 
a  large  amount,  and  in  order  to  raise  a  sum  of  Rs.  54,000,  they  agreed  to  grant  a 
lease  to  a  person,  named  Narajun  Sing,  of  the  Pergunna  of  Syedpoor,  he  under- 
taking to  raise  the  required  loan,  and  to  pay  the  amount  by  instalments,  out  of  the 
rent  of  the  pergunna. 

Naray  un  Sing  appears  to  have  been  connected  with  a  family  of  the  name  of  Bose : 
one  of  this  family.  Ram  Dhun  Bose,  was  a  banker,  and  from  him  and  his  partner 
this  loan  was  intended  to  be  raised. 

The  first  document  connected  with  this  transaction  is  dated  30th  of  March  1816. 
It  is  a  memorandum  signed  by  Narayun  Sing,  and  addressed  to  the  Rajas.  The 
effect  of  it  is,  that  Narayun  Sing  is  to  receive  the  rents  of  the  pergunna,  of  which  the 
profits  payable  to  the  lessees,  after  discharging  the  revenue  to  Govern-[326]-ment, 
are  stated  to  amount  to  Rs.  13,100,  and  of  this,  Rs.  7000  per  annum  are  to  be  paid  to 
the  bankers,  leaving  Rs.  6100  for  the  Rajas.  Out  of  this  sum,  Rs.  105  are  to  be 
deducted  by  way  of  allowance  to  Narayun  Sing,  leaving  Rs.  5995  for  the  Rajas.  K 
anything  further  can  be  received  from  the  Ryots,  one  half  is  to  be  paid  to  the  Rajas. 
If  on  examination  of  the  Roll  and  papers,  and  inquiry  in  the  district,  the  rent  is 
found  to  be  less  than  it  is  rated  at  by  the  parties,  an  allowance  is  to  be  made  to 
Narayun  Sing. 

On  the  9th  of  April,  a  corresponding  document  is  signed  by  the  Rajas,  and 
addressed  to  Narayun  Sing :  on  the  same  day,  a  grant  is  made  by  the  Rajas,  to 
Narayun  Sing,  of  the  pergunna  in  question,  for  a  period  of  ten  years,  which  it 
obviously  intended  to  be  in  conformity  with  the  agreement  of  the  same  date. 

On  the  12th  of  April,  a  corresponding  document,  or,  as  we  should  call  it,  a 
counterpart  of  the  lease,  is  signed  by  Narayun  Sing.  The  material  portion  of  it  is 
in  these  terms :  "  This  agreement  has  been  written  by  Narayun  Sing,  in  the  year 
1222.  You  have  given  me  a  lease  of  the  entire  pei^unna  of  Syedpoor,  your 
Zemindary,  upon  my  application,  from  the  year  1223  to  the  end  of  1232,  for  a  term 
of  ten  years.  I  do  hereby  voluntarily  give  this  engagement  of  my  own  accord,  that 
I  shall  have  possession  in  the  district,  and  pay  the  annual  rent  according  to  the  Roll, 
after  deducting  the  expenses  of  management  and  servants'  allowance,  at  Chaneda, 
in  the  sunt  of  S.  Rs.  56,397,  of  which  I  shall  pay  the  revenue  of  the  pergunna,  fixed 
in  the  Collectorate,  the  sum  of  Rs.  43,296.  3a.  lOg.  2k.,  according  to  instalments, 
monthly,  into  the  Collector's  treasury,  and  deliver  to  you  receipts  under  the  [827] 
seal  and  signature  of  the  Collector,  and  receive  receipts  from  you."  It  then  provides 
for  the  payment  of  Rs.  7000,  to  the  bankers,  and  the  Rs.  6100  to  the  Rajas,  omitting 
the  allowance  of  Rs.  105,  which  was  provided  to  be  made  by  the  agreement  wi^ 
Narayun  Sing. 

From  these  documents,  the  mode  in  which  the  rent  is  estimated  sufficiently 
appears.  Discarding  from  consideration,  for  the  present,  the  sum  of  Rs.  1 1,792  to 
which  we  shall  afterwards  advert,  the  produce  of  the  estate  is  calculated,  after 
deductions,  at  Rs.  58,692.  From  this  is  allowed,  for  expenses  of  management,  Rs. 
2295,  leaving  for  actual  rent  Rs.  56,397,  omitting  the  smaller  denominations  of  coin. 

Ram  Nursing  Bose  became  surety  for  the  due  performance  of  the  engagement 
of  Narayun  Sing. 

On  the  29th  of  April  1816,  a  memorandum  is  made  between  Ram  Nursing  Bose, 
Ram  Dhun  Bose,  and  Narayun  Sing,  by  which  their  interests,  as  partners  witl)  him 
in  the  lease,  are  recognized ;  Ram  Nursing  Bose  having  a  four-anna  share. 

Id  the  end  of  the  year  1816,  it  was  represented  by  Narayun  Sing,  that  the  income 
of  the  estate  was  less  than  it  had  been  represented,  according  to  the  Roll,  and  that 
after  deducting  the  sums  allowed  for  management,  and  also  a  sum  of  Rs.  105  (which 
had  been  mentioned  in  the  agreement,  which  preceded  the  lease,  but  had  been 
omitted  in  the  lease  itself),  the  net  rent,  instead  of  Rs.  56,397,  would  be  only  Rs. 
54,981.  Thereupon  this  memorandum  is  signed  by  Narayun  Sing;  and  Ram 
Nursing  Bose,  as  surety,  is  a  party  to  it :  which  agreement  is  simply  to  reduce  the 
rent  in  the  manner  pointed  out  in  the  memorandum. 

It  is  clear  that,  at  this  time,  there  was  no  profit  upon  the  lease ;  that  is,  no 
recognized  or  legitimate  profit,  [328]  beyond  that  which  might  arise  from  the  large 
allowances  for  management. 

Previously  to  the  year  1819,  by  the  death  of  one  of  Ihe  Rajas,  and  a  transfer  of 
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his  interest  by  the  other,  the  perguuna  iu  question  became  vested  in  the  Appellant. 
The  new  owner  being  a  minor,  the  property  came  under  the  care  of  the  Court  of 
Wards;  a  Court  which  appears  to  have  a  double  jurisdiction,  the  guardianship  of 
infant  estates,  and  the  protection  of  the  public  revenue. 

In  July  1820,  the  Collector  of  the  district  where  this  property  was  situate,  ex- 
amined into  the  circumstances  of  the  minor's  property,  and  the  conditions  of  this 
lease.  It  appeared  to  him  (not,  perhaps,  very  naturally),  that  this  lease  was  most 
detrimental  to  the  infant,  and  he  considered  tliat  it  contained  much  evidence  of 
fraud  and  oppression  practised  by  the  lessee  towards  the  lessor;  and,  in  a  letter 
addressed  by  him  to  the  Court  of  Wards,  on  the  1st  of  July  1820,  he  advised  that  the 
Court,  as  of  their  own  authority,  should  annul  the  transaction,  and  make  a  new 
lease  of  the  property. 

The  Court  of  Wards,  however,  considered  that  this  proceeding  would  not  be  justi- 
fiable, and  that  the  existing  arrangement  could  only  be  set  aside,  by  a  suit  instituted 
by  the  minor,  for  that  purpose.  They  wrote  a  letter  to  this  effect  to  the  Collector, 
on  the  11th  of  July  1820,  recommending,  that  if  a  new  arrangement  could  be  made, 
with  the  assent  of  the  lessees,  it  should  be  done.  They  conclude  their  letter  with  this 
paragraph : — "  As  the  Court  are  of  opinion  that  the  settlement  of  Syedpoor,  formed 
by  the  late  Raja,  cannot  be  disturbed,  it  will  be  necessary  to  require  the  farmers 
to  give  security  for  the  fulfilment  of  the  existing  en-[329]-gagement,  or  those  which 
they  may  assent  to,  under  the  preceding  instructions;  at  all  events,  the  regular 
liquidation  of  the  Government  revenue  must  be  secured." 

In  November  1820,  the  Government  consented  to  advance  two  lacs  of  rupees  to 
the  Court  of  Wards,  to  enable  them  to  pay  off  the  encumbrances  on  the  minor's  estate. 

On  the  2nd  of  February,  the  Collector  wrote  to  Narayun  Sing,  and  required  him 
to  come  to  a  settlement,  upon  fair  terms,  for  the  property  which  he  held,  giving  him 
notice  that  if  he  refused  to  do  so,  the  money  due  on  the  mortgage  should  be  paid  off, 
and  the  lease  annulled. 

What  was  done  upon  this  does  not  appear,  further  than  that  Narayun  Sing  did 
not  consent  to  make  any  new  arrangement. 

The  Bengal  "year  1227  terminated  in  the  month  of  April  1821,  and  the  only 
evidence  we  have  of  what  took  place,  is  a  statement  in  a  letter  of  the  Collector,  to 
the  Court  of  Wards,  of  the  5th  of  July.  From  this  it  appears,  that,  in  the  beginning 
of  the  year  1228,  which  would  mean  in  April  or  May  1821,  he  called  upon  Narayun 
Sing  to  give  the  security  required  .by  the  last  paragraph  of  the  letter  of  the  1 1th  of 
July  1820,  and,  at  the  same  time,  issued  a  proclamation  to  the  Ryots,  prohibiting 
them  from  paying  any  revenue  to  the  farmers,  until  such  security  should  be  tendered 
and  accepted. 

It  is  said  that,  at  this  time,  the  revenue  was  in  arrear.  The  Judges  in  the  Court 
below  appear  to  have  considered  that  this  was  not  the  fact.  There  does  appear  to  be 
evidence,  then,  that  about  two  months'  revenue  was  unpaid  at  the  end  of  the  year 
1227.  No  demand,  [330]  however,  seems  to  have  been  made  for  payment,  and  it  is 
not  at  all  referred  to  as  the  ground  on  which  security  was  required,  or  on  which  the 
lease  was  to  be  attached. 

On  the  20th  of  June  1821,  notice  was  given  to  Narayun  Sing  that,  unless  he 
furnished  security,  the  lease  would  be  attached.  Several  persons  were,  accordingly, 
proposed  as  sureties  by  Narayun  Sing;  amongst  others,  a  person  named  Bunmally 
Bose.  They  were  all,  however,  rejected  by  the  Collector,  who,  on  the  5th  of  July 
1821,  communicated  what  he  had  done  to  the  Court  of  Wards,  in  the  following  letter: 
— "  It  appearing  that  the  farmers  of  Pergunna  Syedpoor  have  never  furnished  the 
security  required  by  the  last  paragraph  of  your  predecessor's  letter,  of  the  5th  of 
July  last,  I  beg  leave  to  acquaint  you  that,  previously  to  allowing  them  to  commence 
the  collections  of  the  present  year,  and  with  the  view  of  securing  the  regular  payment 
of  the  revenue  of  the  Government,  I  called  upon  them  to  furnish  the  security  re- 
quired ;  and,  at  the  same  time,  I  issued  a  proclamation  to  the  Ryots,  prohibiting 
them  paying  revenue  to  the  farmers  until  such  security  should  be  tendered  and 
accepted.  Narayun  Sing,  the  recorded  farmer  of  Syedpoor,  has  offered,  as  his 
security,  the  five  persons  noted  in  the  margin ;  but  as  they  are  all  sharers  with  him 
in  the  farm,  I  have  rejected  their  security.  The  security  of  Bishonath  and  Bun- 
fnally  Bose  is,  besides,  inadmissible  for  other  reasons,  as  the  former  is  securitv,  to  a 
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large  amount,  for  the  treasurer  of  this  office,  and  also  for  one  of  the  record-keepers." 
Then  it  mentions  the  objections  to  other  parties.  Then  he  says,  "  A.  period  of  fifteen 
days  having  elapsed  since  the  issuing  of  the  above  order,  and  no  other  securitj 
[331]  having  been  tendered  by  the  farmer,  I  beg  leave  to  propose  that,  as  the  collec- 
tions of  the  year  are  at  a  stand,  the  pergunna  be  immediately  attached." 

On  the  6th  of  July,  the  day  after  this  letter,  he  served  a  further  notice  on  Kara- 
yun  Sing,  in  these  terms: — "  Be  it  known  to  Narayun  Sing,  farmer  of  the  Pergunna 
of  Syedpoor,  that  you  have  often  been  required  to  furnish  good  security ;  you  have 
not  yet  furnished  it;  if  you  intend  to  furnish  good  security,  you  are  to  attend  at 
ten  o'clock  to-morrow,  with  good  security.     C!onsider  this  as  peremptory." 

On  the  I7th  of  July,  the  Court  of  Wards  wrote  as  follows  to  the  Collector: — "  I 
am  directed  to  acknowledge  the  receipt  of  your  letter  of  the  5th  instant.  Unless  the 
farmers  of  the  pergunna  above-named  are  in  balance,  the  Court  consider  the  measure 
pursued  by  you,  as  contained  in  the  first  paragraph  of  your  letter,  premature,  and 
should  not  have  been  adopted  without  a  previous  report  to  the  Court.  With  refer- 
ence to  the  last  part  of  your  letter,  the  Court  desire  that  if,  when  you  receive  these 
orders,  the  farmer  has  not  tendered  responsible  security,  you  will  attach  the  estate, 
and,  after  the  prescribed  manner,  issue  advertisements,  inviting  proposals  for  the 
farm  for  the  unexpired  period  of  the  minority." 

The  Collector  appears  to  have  discovered,  that  the  objection  which  he  had  made 
to  Bunmally  Hose  as  a  surety,  viz.,  that  he  was  interested  in  the  lease,  was  unfounded, 
and  he,  therefore,  withdrew  that  objection,  but  he  considered  that  he  was  not  a 
sufficient  security,  and  required  some  additional  security  to  be  provided.  Narayun 
Sing  did  not  provide  such  additional  security,  but  he  offered  to  deposit  Rs.  10,000, 
until  the  security-bond  should  be  executed  by  Biinmally  Bose.  This  [332]  offer  was 
rejected,  and,  in  the  month  of  August  1821,  the  Collector  attached  the  estate,  and 
entered  into  receipt  of  the  rents.  On  the  16th  of  August  1821,  he  wrote  to  the  Court 
of  Wards,  informing  them  of  what  he  had  done;  and,  on  the  17th  of  August,  the 
Court  returned  an  answer,  approving  of  what  had  been  done,  but  directing  that 
advertisements  should  be  issued  for  the  re-letting  the  property,  according  to  the 
Regulations  (which  seem  to  have  required  an  interval  of  twelve  months),  and  direct- 
ing that  if,  in  the  meantime,  good  security  was  offered,  the  farmer  should  be  restored 
to  possession. 

In  September  1821,  Narayun  Sing  appears  to  have  petitioned  the  ZiQah  Court 
for  relief.  The  Court  refused  to  interfere,  a  decision  which  was  confirmed  by  the 
Sudder,  on  appeal,  in  June  1822.  In  the  meantime  the  estate  was  let  by  the  Collector 
for  a  large  increased  rent  of  Rs.  81,026.  This  arrangement  was  communicated  by 
the  Collector,  to  the  Court  of  Wards,  on  the  18th  of  February  1822,  and  confirmed 
by  the  Court  of  Wards,  on  the  11th  of  June  1822. 

Ram  Nursing  Bose  having  died,  leaving  the  present  Respondents,  his  represen- 
tatives, a  suit  was  instituted,  in  July  1826,  by  them,  together  with  Narayun  Sing, 
against  the  Appellant,  to  recover  damages  for  the  loss  which  they  had  sustained  by 
being  turned  out  of  possession  under  the  lease.  Narayun  Sing  afterwards  withdrew 
his  claim,  and  the  suit  was  continued  by  the  Respondents. 

After  much  litigation  in  the  Courts  below,  and  much  difference  of  opinion 
amongst  the  Judges,  on  the  4th  of  April  1837,  final  judgment  was  pronounced  for 
the  Plaintiffs,  awarding  to  them  a  sum  of  Rs.  38,531,  together  with  interest  upon 
part,  from  the  time  of  [333]  their  expulsion ;  and,  upon  the  whole,  for  the  end  of  the 
term  of  ten  years  in  the  lease. 

Against  this  judgment  the  present  appeal  is  brought,  and  the  ingenuity  of 
Counsel  has  suggested  a  great  many  objections,  some  of  which  do  not  appear  to  us 
to  be  of  much  weight. 

First.  It  is  said  that  the  Respondents  were  not  parties  to  the  contract  with  the 
Rajas,  and,  therefore,  could  not  sue  for  any  breach  of  it.  The  answer  is  obvious; 
that  the  suit  is  not  founded  on  contract,  but  is  a  wrong  alleged  to  have  been  done  by 
the  Appellant  in  depriving  the  Respondents  of  property,  in  which  they  had  a 
valuable  interest. 

Secondly.  It  is  said  that  Ram  Nursing  Bose  could  not  have  any  interest  in  the 
lease,  because  he  was  a  surety  for  the  due  performance  of  the  obligations  contained 
in  it,  by  the  lessee.     A  passage  was  cited  from  Colebrooke's  Digest,  to  support  this 
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objection.  It  does  not,  however,  appear  to  us  to  have  any  bearing  on  the  case,  and 
we  have  no  doubt  that  Ram  Nursing  Bose  has  an  interest  for  any  injury  to  which  he 
was  entitled  to  compensation. 

Thirdly.  It  was  said  that  this  was  a  mere  mortgage  transaction,  which  the  mort- 
gagors had  a  right  to  terminate  by  payment  of  the  mortgage-money.  This  does  not 
appear  to  us  to  be  the  exact  nature  of  the  transaction.  Narayun  Sing  engaged  to 
procure  a  loan,  in  consideration  of  having  a  beneficial  lease  for  ten  years.  He  did 
procure  the  loan,  and  his  interest  could  not  be  defeated  by  paying  off  what  was  then 
due  to  the  lenders. 

Fourthly.  It  was  next  said,  that  the  revenue  was  in  arrear  at  the  time  when  the 
lease  was  attached,  and  that  there  was  power  under  the  lease,  in  that  case,  to  resume 
possession  of  the  estate. 

[334]  If  this  had  been  the  ground  on  which  the  attachment  took  place,  it  would 
have  been  necessary  to  examine  very  particularly  into  the  evidence,  in  order  to  see 
whether  anything  had  occurred  which  enabled  the  lessor  to  take  advantage  of  a 
forfeiture.  But,  in  fact,  it  is  quite  clear  that  no  proceeding  was  ever  taken,  upon 
any  such  ground,  and  that  the  lease  was  annulled  because  the  lessee  had  failed  to  pro- 
vide the  security  required  by  the  Court  of  Wards  on  behalf  of  the  Appellant. 

The  only  substantial  questions  in  the  case  are.  First,  Was  that  Court  justified  in 
annulling  the  lease  upon  this  ground)  Secondly,  If  not,  have  the  damages  done  to 
the  Respondents  been  assessed  upon  a  reasonable  principle. 

It  is  clear,  from  the  documents  already  referred  to,  that  the  security  required 
was  for  the  performance  of  the  engagements  contained  in  the  original  lease,  and  not 
merely  for  the  payment  of  the  revenue  to  the  Government.  If  any  doubt  could  exist 
upon  the  point,  it  would  be  removed  by  reference  to  the  security-bond,  proposed  by 
the  Collector  for  execution  by  Bunmally  Bose. 

Then,  was  there  any  right  in  the  Court  of  Wards  acting  for  the  minor  to  require 
this  security?  The  original  lease,  with  a  surety  whom  the  lessors  considered  suffi- 
cient, had  been  granted  by  the  ancestors  of  the  minor.  That  surety  was  still  alive, 
and  no  change  is  shown  to  have  taken  place  in  his  circumstances.  It  would  be 
singular  if  the  circumstance  of  the  estate  devolving  on  a  minor  would  enable  the 
Court  of  Wards,  on  his  behalf,  to  interfere  with  and  alter  the  terms  of  a  contract 
made  by  those  through  whom  he  claims.  No  authority  of  any  kind  has  been  [336] 
produced  to  show  the  existence  of  so  extraordinary  a  power,  and  we  must,  therefore, 
assume  that  no  such  authority  exists.  If  this  be  so,  the  dispossession  was  clearly 
wrongful,  and  the  Respondents  were,  in  our  opinion,  entitled  to  maintain  their 
action. 

But  there  remains  a  question  hardly  less  important,  upon  which  we  find  it  quite 
impossible  to  concur  in  opinion  with  the  Court  below,  viz.  the  principle  upon  which 
they  have  assessed  the  damages. 

In  the  first  place,  they  have  given  damages  to  the  Respondents,  as  being  entitled 
to  a  twelve-anna  share,  or  twelve-sixteenths  of  the  lease. 

Now  the  only  evidence  in  the  case  of  Ram  Nursing  Bose  having  any  interest  at 
all,  is  found  in  the  agreement  of  the  29th  of  April  1816,  already  referred  to,  by 
which  Ram  Nursing  Bose  would  be  entitled  to  a  four-anna  share,  and  the  answer  of 
the  Appellant  in  this  suit,  according  to  which  he  would  be  entitled  to  a  five-anna 
share. 

A  suit  was  referred  to,  by  Mr.  Wigram,  as  decided  by  the  Sudder  Court,  and  set 
forth  in  the  papers,  from  which  he  argued  that  it  was  to  be  inferred  that  Narayun 
Sing  and  Ram  Nursing  Bose  were  partners  in  the  lease.  But,  upon  examining  that 
suit  it  does  not  even  show  that  Ram  Nursing  Bose  has  any  interest  whatever  in  the 
lease.  He  is  trustee  merely  as  surety.  How,  then,  is  it  possible  to  hold,  as  the  Court 
below  has  done,  that  Ram  Nursing  Bose  had  a  twelve-anna  share  1 

Again,  with  respect  to  the  computation  of  the  loss,  the  Court  appears  to  us  to 
have  adopted  a  very  erroneous  principle.  They  have  held,  that,  under  the  original 
lease,  the  lessee  had  a  clear  profit-rent  of  Rs.  12,834,  and  holding  the  Respondents 
entitled  to  three-fourths  of  that  sum,  they  consider  them  to  have  [336]  had  a  profit 
of  Rs.  9632  per  annum,  and  they  give  them  that  sum  for  four  years,  amounting  to 
above  Rs.  38,500. 

lie  profit-rent  is  thus  made  out:  Thev  treat  the  sum  of  Rs.  11,792,  suspended 
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in  the  original  lease,  as  a  profltrrent  intended  to  be  kept  by  the  lessee,  tbej  then  say 
that  it  appears  that,  in  the  Bengal  year  1227,  that  is  to  say,  in  the  last  year  of  their 
holding,  the  lessee  had  increased  the  rents  of  two  portions  of  the  property  by  the  sum 
of  Rs.  2097.  To  one  half  of  this  increase  the  lessees  would  be  entitled ;  and,  adding 
this  sum,  Rs.  1048  to  Rs.  11,792,  the  amount  will  correspond  with  the  sum  stated  iu 
the  judgment. 

The  question,  then,  is,  ought  the  sum  of  Rs.  11,792  to  be  treated  as  a  profit-rent 
to  the  lessee,  as  a  consideration  for  procuring  a  loan  of  Rs.  54,000  should  hare  not 
only  all  the  other  advantages  secured  by  the  lease,  but  a  gratuity  of  Rs.  11,792 ;  for 
this  would  be  the  sum  he  would  receive  during  the  ten  years'  term. 

If  anything  so  monstrous  was  intended,  it  should  have  been  expressed  in  the  most 
distinct  terms.  But  so  far  is  this  from  being  the  case,  that  the  enj^agement  of  Nara- 
yun  Sing  is  distinct  to  pay  the  annual  rent,  according  to  the  Roll,  and  none  of  the 
Counsel  on  either  side,  at  the  hearing,  could  explain  the  item  from  which  this  extra- 
ordinary inference  is  drawn.  The  natural  interpretation  to  be  put  upon  it,  as  we 
think,  is,  that,  from  the  gross  sum  appearing  upon  the  Roll,  a  deduction  of  Rs. 
11,792  was  made  in  respect,  of  sums  which,  for  some  reason  or  other,  would  not  be 
received  during  the  lease. 

This  construction  is  quite  consistent  with  the  agreement  which  preceded  the  lease, 
with  the  subsequent  reduction  of  rent  in  consequence  of  the  deficiency  in  the  Roll, 
and  with  the  whole  conduct  of  the  parties. 

[337]  In  a  letter  of  the  Ciollector  of  Jessore,  of  the  1st  of  July  1830,  already 
referred  to,  this  sum  is  spoken  of  as  a  sum  suspended  without  any  assigned  cause. 
In  the  answer  of  the  Court  of  Wards,  it  is  suggested  that  this  suspension  could  hardly 
have  been  made  without  some  sufficient,  or,  at  least,  ostensible  cause,  and  that  they 
could  not  assume  that  the  parties  were  fraudulently  withholding  so  considerable  a 
portion  of  the  revenue. 

We  are  satisfied,  therefore,  that  this  was  not  a  sum  in  which  the  lessee  was 
intended  to  take  any  interest.  The  profit  which  he  was  to  derive  from  the  lease 
was,  however,  considerable.  First,  he  was  allowed  between  two  and  three  thousand 
lupees  for  the  expenses  of  management.  Secondly,  he  was  to  have  five  per  cent,  on 
balances.  Thirdly,  he  was  to  have  one  half  of  any  increased  rent  which  might  be 
derived  from  the  property,  through  new  arrangements  which  it  was  contemplated 
might  be  made  with  the  Ryots,  by  a  new  settlement  and  re-measurement  of  the 
I  roperty.  If  he  derived  any  profit  beyond  this,  such  profit  would  not  have  been 
according  to  his  agreement,  but  in  fraud  of  it,  and  we  think  it  cannot  be  allowed. 

We  agree  with  the  Court  below  in  thinking,  that  the  Respondents  could  not  claim 
a  share  of  the  profits  made  by  the  new  lease,  because  such  profits  were  not  made, 
and  it  does  not  appear  that  they  could  have  been  made,  by  the  original  lessees,  nor 
have  we  any  means  of  judging  whether  any,  or,  if  any,  what  profits  could  have  been 
made,  or  would  have  been  made,  by  them. 

In  strictness,  the  proper  order  would  be  to  vary  the  decision  of  the  Court  below, 
by  declaring  that  the  Respondents,  instead  of  twelve-sixteenths,  were  en-£338]-titled 
to  five-sixteenths  of  the  whole  value  of  the  lease  at  the  time  of  eviction.  That,  in 
computing  the  value  of  such  lease,  no  allowance  ought  to  be  made  for  the  supposed 
profit^rent  of  Rs.  11,792,  but  that  allowance  ought  to  be  made  for  one  half  of  any 
increased  rent  which  has  been  secured  by  the  lessee  before  the  eviction,  and  also  for 
any  excess  of  the  sum  allowed  to  the  lessor  for  expenses  of  management,  beyond  the 
necessary  expenses  of  Collector  ;  and  that  regard  ought  also  to  be  had  to  the  chance 
of  any  increase  of  rent  which  the  lessee  might  have  fairly  expected  to  receive. 

It  is  obvious,  however,  that  the  Judges  below  could  have  little  1>etter  means  of 
fixing  a  fair  amount  of  damages  than  we  have ;  and  we  propose,  after  declaring  the 
principle  on  which  we  proceed,  to  name  a  gross  sum,  by  way  of  damages,  and  thus 
put  an  end  to  all  furtlier  litigation.  Taking  the  damages  for  the  whole  period  of 
five  years,  we  think  a  sum  of  Rs.  10,000  is  proper  to  be  allowed,  as  of  the  date  of  our 
judgment,  till  payment.  We  shall  leave  the  costs  below  unaltered,  and  give  no  costs 
of  appeal. 
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[339]  RAMLOLL  THACKOORSEYDASS,  and  Otheia, — Appellantg ;  SOOJUMNULL 
DHONDMULL  and  MOOLTAN  CHUND  CUPPOORCHUND,— ffe«ponrf<w««  * 
[Feb.  22,  1848]. 

On  Appeal  from  the  Supt-eme  Court  of  Judicature,  Bombay. 

By  the  common  law  of  England,  in  force  in  India,  an  action  may  be  maintained 
on  a  wager,  although  the  parties  had  no  previous  interest  in  the  subject- 
matter  on  which  it  is  laid,  if  such  wager  be  not  against  the  interest  or  feelings 
of  third  persons,  does  not  lead  to  indecent  evidence,  and  is  not  contrary  to 
public  policy  [4  Moo.  Ind.  App.  348]. 

The  mere  circumstance  that  a  wager  concerns  the  public  revenue,  or  creates  a 
temptation  to  do  a  wrong,  will  not  render  it  illegal  [4  Moo.  Ind.  App.  349]. 

A  wager  upon  the  average  price  which  opium  should  fetch  at  the  next  Crovern- 
ment  sale  at  Calcutta,  the  Plaintififs  having  to  pay  the  Defendants  the  difier- 
ence  between  such  price  and  a  sum  named,  per  chest,  and  the  Defendants 
having  to  pay  the  difference  between  such  price  and  the  sum  so  named,  if  the 
price  should  be  above  that  sum ;  is  not  an  illegal  wager,  or  contrary  to  public 
policy,  though  the  proceeds  of  the  opium  sold  at  Calcutta  formed  part  of  the 
Government  revenue.  The  Judgment  of  the  Court  below,  holding  such  wager 
illegal,  reversed. 

The  Statute,  8  and  9  Vict.,  c.  109,  amending  the  law  relating  to  games  and  wagers, 
does  not  extend  to  India  [4  Moo.  Ind.  App.  349]. 

This  was  an  action  on  promises,  brought  by  the  Appellants  in  the  Supreme  Court 
of  Judicature  at  Bombay,  against  the  Respondents.  The  declaration  or  plaint 
contained  seven  counts.  The  first  count  was  for  breach  by  the  Defendants,  of  a 
promise  made  on  the  24th  of  October,  1846,  whereby,  in  consideration  [340]  that 
the  Plaintiffs,  at  the  request  of  the  Defendants,  then  promised  the  Defendants 
to  pay  the  Defendants  within  a  reasonable  time  after  notice  of  the  first 
public  Government  sale  of  opium,  to  take  place  at  Calcutta,  next  after 
the  making  of  the  said  promise,  such  a  sum  of  money  as  should  be 
equal  to  five  times  the  amount  of  the  difference  between  the  average 
price  of  one  chest  of  Patna  opium,  of  the  opium  to  be  sold  at  such  first 
public  Grovernment  sale,  (to  be  calculated  according  to  the  actual  price  which  the 
whole  amount  of  Patna  opium,  which  should  be  sold  at  such  first  public  Government 
sale,  should  be  sold  for  and  realize,)  and  the  sum  of  Rs.  1396,  if  such  average  should 
be  lees  than  the  sum  of  Rs.  1395  per  chest,  the  Defendants  promised  the  Plaintiffs 
to  pay  the  Plaintiffs,  within  a  reasonable  time  after  notice  of  such  first  public 
Government  sale  of  opium  at  Calcutta,  such  sum  as  should  be  equal  to  five  times  the 
'amount  of  the  difference  between  the  sum.  of  Rs.  1396,  and  the  average  price  of  one 
chest  of  Patna  opium,  of  the  opium  to  be  sold  at  such  first  public  Government  sale, 
to  be  calculated  as  aforesaid,  if  such  average  should  exceed  the  sum  of  Rs.  1395  per 
chest. 

The  remaining  six  counts  were  for  breaches  by  the  Defendants,  to  the  name  effect, 
upon  similar  promises,  made  on  other  dates. 

To  each  of  these  counts,  the  Defendants  filed  a  demurrer  for  the  following  causeis. 

"  That  the  Plaint  is  not  sufficient  in  law,  and  the  Defendants,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  state  and  show  to  the  Court 
here,  the  following  causes  of  demurrer  to  each  and  every  of  the  several  counts  of  the 
said  plaint,  that  is  to  say,  that  it  does  not  appear  in  the  several  counts,  [341]  by 
whom  the  opium  in  the  several  promises  in  the  Plaint  mentioned  was  to  be  sold,  or 
to  whom  the  said  opium  belonged,  or  what  certain  quantity  of  opium  was  to  be  sold 
r.t  the  several  sales,  in  the  promises  in  the  Plaint  respectively  mentioned,  or  within 
what  certain  period  or  time  the  said  several  sales  were  to  take  place,  or  what  was 
the  particular  character  or  nature  of  the  said  several  sales,  and  that  it  is  not,  in  the 
Feveral  counts  in  the  Plaint,  stated  with  sufficient  certainty,  and  does  not  appear 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — Assessors, — Sir  A.  Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 
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therein  how,  or  in  what  manner,  or  on  the  price  of  what  certain  opium  the  average* 
in  the  promises  in  the  Plaint  respectively  mentioned,  were  to  be  calculated.  The 
Defendants  intend  to  argue,  that  the  wagers  declared  on  are  illegal  and  void, 
because  they  have  a  tendency  to  interfere  with  a  public  sale,  in  which  neither  the 
Plaintiffs  nor  Defendants  had  any  interest;  because  the  wagers  have  a  tendency  to 
diminish  the  public  revenue,  by  creating  an  interest  in  the  Defendants,  to  exert 
themselves  in  reducing  the  price  of  opium,  at  the  sales,  in  the  Plaint  mentioned: 
because  the  wagers  bring  into  discussion  the  public  revenue  of  India,  at  the  instance 
of  parties  who  are  not  shown  to  have  any  interest  in  the  subject  of  the  wagers,  or 
any  right  to  bring  the  revenue  into  discussion ;  because  the  wagers  have  a  tendency 
to  affect  unduly,  public  markets  and  prices;  and  because  the  wagers  are  against 
public  policy ;  also  that  the  promises  in  the  Plaint  mentioned,  were  void  by  reason 
cf  the  infancy  of  one  of  the  Plaintiffs,  and  that  the  Supreme  Gourt  is  precluded  from 
entertaining  questions  of  revenue." 

The  Plaintiffs  having  joined  in  demurrer,  the  same  was  argued  on  the  22ud, 
23rd  and  24th  of  February  [342]  1847,  before  Sir  D.  Pollock,  Chiei  Justice,  and  Sir 
E.  Perry,  Puisne  Judge. 

The  learned  Judges  differed  in  opinion ;  Sir  E.  Perry  being  of  opinion,  that  the 
Appellants  were  entitled  to  recover;  the  wager  declared  upon,  being  legal,  t-ir 
David  Pollock  was  of  a  contrary  opinion,  as  such  contract  tended  to  interfere  wif'i 
the  price  of  opium  in  the  market,  and  was,  therefore,  contrary  to  public  policy,  and 
be  gave  judgment  for  the  Defendants,  on  the  demurrer,  ordering  each  party  to  pay 
their  own  costs. 

From  this  decision  the  Plaintiffs  in  the  Court  below  appealed  to  Her  Majesty  i'l 
Council.     The  appeal  now  came  on  for  hearing. 

Sir  F.  Kelly,  and  Mr.  Peacock,  for  the  Appellant. — The  simple  point  in  this  case, 
is,  whether,  according  to  the  principles  of  the  common  law  of  England,  prevailing 
and  in  force  in  India,  the  contract  made  between  the  parties  is  a  legal  and  binding 
contract. — [Lord  Campbell :  Is  not  this,  in  form  and  substance,  a  wager  on  the  price 
of  opium?  It  cannot  be  said  to  be  a  mercantile  transaction.] — ^We  admit  that, 
upon  the  record,  it  must  be  taken  as  a  wag^r  contract :  and  the  question  then  is, 
whether  as  a  wager,  it  is  a  good  contract  in  law.  It  is  admitted  that  the  late 
Gambling  Act,  8  and  9  Vict.,  c.  109,  does  not  extend  to  India.  A  wager  is  not.  per 
te,  illegal,  at  common  law,  and  it  lies  on  the  Defendants,  who  resist  its  enforcement, 
to  show  that  this  is  not  good.  The  exceptions  are,  where  the  wager  is  prohibited 
1^  Act  of  Parliament,  or  has  a  tendency  to  injure  the  feelings  of  private  individuals, 
not  parties  to  the  contract;  or  if  the  contract  be  against  [343]  morality,  decency, 
or  tending  to  a  breach  of  the  peace.  Jones  v.  Randall  (Cowp.  37)  ;  Da  Costa  v.  Jonet 
(Cowp.  729) ;  Good  v.  Elliott  (3  Term.  Rep.  693);  and  AUm-  v.  Heam  (1  Term.  Rep. 
56).  Unless,  therefore,  the  wager  in  this  case,  falls  within  one  or  other  of  these 
objections,  it  is  valid.  It  can  only  be  argued  against  this  wager,  that  it  holds  out  a 
temptation,  to  the  parties  interested,  to  commit  a  fraud,  in  depreciating  or  en- 
hancing the  prices  of  opium  in  the  market. — [Lord  Campbdl:  We  are  not  to 
presume  that  a  fraud  will  be  perpetuated ;  it  is  not  necessary  for  the  legality  of  a 
wager,  that  there  should  be  no  temptation  to  commit  a  wrong.] — In  the  Eart  of 
March  v.  Figot  (5  Burr.,  2803),  it  was  held  that  the  circumstance  of  there  being  an 
inducement  to  kill,  or  shorten  a  life,  would  not  make  the  wager  bad.  So  again,  in 
Gilbert  v.  Syies  (16  East,  150),  the  wager,  on  the  life  of  Napoleon  Bonaparte,  was 
held  bad,  not  on  the  ground  that  it  was  an  inducement  to  procure  the  assassination 
of  the  Emperor,  but  that  it  was  against  public  policy,  that  foreign  Sovereigns  should 
be  able  to  complain,  that  a  subject  of  this  country  had  laid  a  wager  favouring  their 
assassination.  It  is  well  settled  that  time-bargains  in  the  English  funds  were  good, 
by  the  common  law,  prior  to  the  Statute,  7  Geo.  II.,  c.  8 ;  that  being  so,  why  should  not 
this  wager,  which  is  a  time  bargain,  be  good?.  It  may  have  been,  at  one  time,  a 
<lue8tion  whether  that  Statute  extended  to  foreign  funds.  In  Morgan  v.  Peitrer  (4 
Scott,  230),  it  was  held,  that  a  wager  on  the  price  of  foreign  funds  was  legal.  That 
case  is  in  accordance  with  Welh  v.  Porter  (2  Bing.  N.C.  722),  Oakly  v.  Righy  (2 
Bing.  N.C,  732) ;  the  law  [344]  is,  therefore,  settled  that  wagers,  as  to  the  price  of 
foreign  funds,  are  legal.  In  Evans  v.  Jones  (5  Mee.  and  Wei.  77),  a  wager  as  to  the 
acquittal  or  discharge  of  a  prisoner,  on  trial  on  a  criminal  charge,  was  declared 
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illegal,  on  the  ground  that,  according  to  the  ordinary  course  of  things,  the  wager 
gave  an  interest  to  one  of  the  parties,  to  do  what  would  be  against  his  duty.  The 
principle  laid  down  in  that  case  was  this,  that  a  man  should  not  be  allowed  by  a 
wager  to  acquire  an  interest  in  doing  what  was  contrary  to  his  evident  duty. 
Jtherford  ▼.  Beard  (2  Term.  Rep.,  610),  which  was  a  wager  respecting  the  amount  of 
hop  duties  to  be  collected,  was  decided  on  the  ground  that  individuals  having  nothing 
to  do  with  the  affairs  of  Government,  as  the  collection  of  the  revenue,  should  not  make 
wagers  upon  the  amount  of  revenue  in  a  particular  department,  because  it  would 
lead  to  an  improper  discussion,  and  was  contrary  to  sound  policy.  It  is  no  objection 
to  a  wager  that  it  may  have  some  connection  with  the  revenue.  It  is  only  bad  where 
the  wager  cannot  be  determined  without  doing  that  which  is  against  public  policy. 
This  was  expressly  decided,  by  Lord  Ellenborough,  in  Mortimer  v.  Salkeld  (4  Camp. 
42).  It  was  urg^d  by  the  Defendants  below  that  the  wager  in  this  case  was  illegal, 
because  the  parties  to  the  wager  had  no  interest  in  the  subject-matter  of  the  wager. 
This  position  is  distinctly  displaced  by  the  decisions  (see  cases  collected  in  1  Marshall 
on  Insurance,  p.  119)  prior  to  the  19  Geo.  II.,  c.  37,  which  decided  that  a  party 
might  insure  a  ship  in  which  he  had  no  interest.  Craufvrd  v.  Hitntar  (8  Term.  Rep., 
83).  Got*  V.  Withers  (2  Burr.  683).  A  contract  for  sale  is  not  bad,  merely  because 
the  party  who  is  to  [345]  deliver  the  goods  at  a  future  day  is  not  possessed  of  the 
goods,  and  has  no  reasonable  expectation  of  being  possessed  by  the  day  named. 
Hibhlewhite  v.  M'Mwine  (5  Mee.  and  Wei.  462).  From  these  cases,  the  following 
conclusions  are  to  be  drawn :  That  a  wager  is  only  bad  at  conmion  law,  where,  by  the 
terms  of  the  wager,  the  object  is  illegal  or  immoral,  or  where  it  can  only  be  deter- 
mined \ipon  the  result  of  inquiries  which  it  is  against  public  policy  to  allow,  or 
where  the  wager  itself  places  the  parties  in  a  position  where  their  interests  are 
immediately  in  opposition  to  their  duties.  In  the  present  case  there  was  no  natural 
tendency  arising  from  the  wager,  either  to  raise  or  depress  the  prices  of  the 
Government  sales  of  opium,  and  it  can  only  be  argued  as  to  its  invalidity  by  reason 
of  there  being  a  natural  tendency  one  way  or  the  other.  We  submit,  therefore,  first, 
that  the  several  promises  declared  on  are  legal,  and  do  not  interfere  with  or  influence 
public  sales,  or  prejudicially  affect  the  public  revenue  of  India:  secondly,  that  the 
promises  declared  on  are  in  no  respect  contrary  to  public  policy,  or  have  a  tendency 
for  either  party  to  violate  public  morality. — [Lord  Campbell :  Both  the  parties  to  the 
record  are  Hindoos,  and,  as  such,  under  the  Charter  of  Justice,  the  contract  may  be 
governed  by  the  Hindoo  law;  do  you  raise  any  question  on  that  point?.] — None, 
The  contract  has  been  treated  in  the  Court  in  India,  as  one  of  English  law. 

Mr.  Serjeant  Channell,  and  Mr.  Smirke,  for  the  Respondents. — The  cause  of 
action  is  founded  on  a  mere  wager,  and  not  upon  any  bona  fide  contract  for  the  sale 
of  opium,  [346]  the  parties  to  the  wager  having  no  interest  in  the  subject-matter  of 
the  wager.  The  event  of  the  wager  was  subject  to  be  determined  or  influenced  by  the 
acts  of  the  Plaintiffs,  viz.,  by  bidding  an  excessive  price  at  the  opium  sales.  We 
admit  that  the  Statute,  8  and  9  Vict.,  c.  109,  does  not  apply  to  India,  neither  do  we 
deny  that  a  wager  may  be  good  by  the  common  law,  but  the  onus  is  not  thrown  upon 
us  to  bring  this  wager  within  any  particular  class.  It  is  enough  for  us  to  show  that 
this  wager  has  a  tendency  to  work  injuriously  to  individuals,  and  that  it  is  not 
necessary  to  assume  that  the  party  will  so  act  as  to  cause  a  wrong.  Tliis  wager 
clearly  affected,  or  had  a  tendency  to  affect,  the  sale  of  a  (iovernment  commodity: 
it  concerned  a  branch  of  the  public  revenue  of  the  Ektst  India  Company  (Bengal 
Beg.  XIII.  of  1816),  received  and  applied  by  the  Company  in  trust  for  the  Crown, 
for  the  Government  of  India.  It  was  admitted  in  the  argument  below,  on  both  sides, 
that  the  Court  was  bound  to  take  notice  that  the  wager  concerned  the  public  revenue. 
Such  a  wager  is,  therefore,  illegal  and  void,  on  the  ground  of  public  policy,  and 
especially  on  the  ground  that  it  gives  one  of  the  parties  to  it  an  immediate  interest 
in  diminishing  the  revenue  arising  from  Government  opium  sales.  The  Govern- 
ment must  be  desirous  that  every  sale  should  be  conducted  so  as  to  be  fair  to  the 
public,  fair  to  the  trade,  and  fair  to  itself.  The  case  of  Bryan  v.  Lewit  {Ryan  and 
Moody,  386),  shows  that  to  make  time-bargains  invalid,  it  was  not  necessary  that  the 
articles  bought  and  sold  should  in  any  way  belong  to  the  Government. — [Lord 
Campbell :  Where  there  is  a  contract  for  goods  to  be  delivered  on  a  given  day,  at  a 
given  price,  that  is  not  what  is  properly  called  a  time  [347]  bargain.     What  is 
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generally  underrtood  as  such,  is  where  there  is  a  fictitious  sale  of  goods,  at  a 
particular  price,  and  an  agreement  to  pay  or  receive  the  difference  between  that 
price,  and  the  price  at  which  the  goods  shall  be,  on  a  particular  day.] — It  was  the 
evident  interest  of  one  of  the  parties  to  this  contract  to  depress,  and  of  the  other  to 
raise,  the  price  of  opium :  we  submit  that  it  is  against  public  policy  that  public 
auctions  should  be  tampered  with.  The  case  of  Mortimer  v.  Salkeld  [4  Camp.  42], 
relied  on  by  the  other  side,  has  no  bearing  on  the  present  question :  it  merely  decided 
that  dealings  in  lottery  produces  were  not  within  the  stock-jobbing  Acts.  Neither 
is  the  case  of  The  Earl  of  March  v.  Pigot  [5  Burr.  2803],  considered  as  an  authority. 
EUham  v.  Kingsman  (1  B.  and  Aid.  683).  The  King  v.  Berenger  (3  Mau.  and  Sel. 
67).  Upon  the  whole,  we  submit  that  no  wager  relating  to  a  subject-matter  of  State 
is  legal.  Neither  is  a  wager,  with  respect  to  the  subject-matter  of  which  the  parties 
have  no  interest,  and  that  no  action  can  be  maintained  on  such  wager.  Murrey  r. 
KtUy  (cited  Selwyn  N.P.  1411  (11  Edit.).  Thvmton  v.  ThackroAf  (2  Y.  and  J.  156). 
Hartley  v.  Rice  (10  East,  22).  SgiUres  v.  Whisken  (3  Camp.  140).  SlUriey  v. 
Sankey  (2  Bos.  and  P.  130).  Evam  v.  Joneg  (5  Mee.  and  Wei.  77).  Brmrn  v.  TA*«on 
(2  H.  Bla.  43).  Henkin  v.  Guertu  (12  East,  247).  Fisher  v.  Walthavi  (4  Q.B.  Rep. 
889).     Pope  V.  St.  Leger  (Lutwyche,  484).     Uvi  v.  Levi  (6  Car.  and  P.  239). 

Mr.  Peacock,  in  reply. — ^It  cannot  be  maintained,  that  the  mere  circumstance 
[348]  of  a  wager  having  a  tendency  to  make  a  party  act  immorally,  will  vitiate  the 
wager;  if  it  were  so,  prior  to  the  Statute,  19  Geo.  II.,  c.  37,  all  policies  on  ships,  in 
which  the  insured  has  not  an  interest,  would  have  been  bad,  as  tending  to  procure 
the  loss  of  the  ship.  So  in  the  case  of  horse-racing,  the  legality  or  illegality  of  the 
wager  depends,  not  on  whether  the  tendency  was  an  injurious  one,  but  only  on  the 
circumstance  whether  the  wager  be  for  a  sum  of  money  less  than  ten  pounds. 

Lord  Campbell  (Feb.  28). — This  was  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  Judicature,  at  Bombay,  holding,  on  a  demurrer  to  a  declaration,  that 
the  contract  therein  set  out  was  illegal,  and  could  not  be  enforced  in  a  court  of 
justice.  The  contract  amounts  to  a  wager  upon  the  average  price  which  opium 
should  fetch  at  the  next  (Government  sale  at  Calcutta,  the  Plaintiffs  having  to  pay 
the  Defendants  the  difference  between  this  price,  and  a  sum  named,  per  chest,  if  this 
price  should  be  below  that  sum ;  and  the  Defendants  having  to  pay  the  Plaintiff  the 
difference  between  this  price  and  that  sum,  if  this  price  should  be  above  the  sum. 

We  are  of  opinion  that  we  must  take  judicial  notice,  that  the  opium  to  be  sold 
was  the  property  of  the  Government  of  India,  and  that  the  produce  was  to  form 
part  of  the  public  revenue. 

I  regret  to  say  that  we  are  bound  to  consider  the  common  law  of  England  to  be, 
that  an  action  may  be  maintained  on  a  wager,  although  the  parties  had  no  previous 
interest  in  the  question  on  which  it  is  laid,  if  it  be  not  against  the  interests  or  fed- 
ings  of  third  persons,  and  does  not  lead  to  indecent  evidence,  and  is  [349]  not  con- 
trary to  public  policy.  I  look  with  concern  and  almost  with  shame,  on  the  subter- 
fuges, and  contrivances,  and  evasions,  to  which  Judges  in  England  long  resorted, 
in  struggling  against  this  rule,  and  I  rejoice  that  it  is  at  last  constitutionally  abro- 
gated by  the  Legislature,  an  event  which  probably  would  have  happened  much 
sooner  without  the  abortive  attempts  to  accomplish  the  object  by  judicial  decision. 

The  Statute,  8  and  9  Vict.,  c.  109,  does  not  extend  to  India,  and  although  both 
parties  on  the  record  are  Hindoos,  no  peculiar  Hindoo  law  is  alleged  to  exist  upon 
the  subject :  therefore  this  case  must  be  decided  by  the  common  law  of  England. 

On  the  part  of  the  Defendants,  the  general  rule,  as  I  have  stated  it,  is  admitted ; 
but  they  contend  that  this  wager  is  illegal,  on  the  ground  of  public  policy,  as  it 
concerns  the  public  revenue,  and  it  gives  the  Defendants  an  interest  unduly  to  lower 
the  price,  whereby  individuals  dealing  in  opium,  and  the  East  India  Company,  may 
be  injured. 

We  are  of  opinion  that  the  mere  circumstance  that  this  wager  refers  to  the 
public  revenue  does  not  establish  its  illegality.  The  case  about  the  hop  duties, 
AHherfold  v.  Beard  (2  Term.  Rep.  610),  and  Shirley  v.  Sankey  (2  Bos.  and  Pul.  130), 
proceed  on  the  ground,  that  the  wagers  could  not  be  determined  without  calling  aa 
witnesses,  officers  of  the  Government,  and  making  them  disclose  what  had  been  the 
amount  of  a  tax  within  a  particular  district.     A  wager  on  the  amount  received  for 
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a  tax,  as  it  shall  appear,  in  a  return  published  by  the  authority  of  the  House  of 
CommonB,  I  think  would  have  been  free  from  legal  objection. 

But  the  great  question  here  is,  whether  the  wager  [350]  gave  either  party  an 
interest,  which  is  to  be  considered  injurious  to  individuals  or  to  the  Government. 
We  are  of  opinion,  that,  although,  to  a  certain  degree,  it  might  create  a  temptation 
to  do  what  was  wrong,  we  are  not  to  presume  that  the  parties  would  commit  a 
crime;  and  as  it  did  not  interfere  with  the  performance  of  any  duty,  and  as  if  the 
parties  were  not  induced  by  it  to  commit  a  crime,  neither  the  interests  of  individuals 
or  of  the  Government  could  be  affected  by  it,  we  cannot  say  that  it  is  contrary  to 
public  policy. 

Suppose  the  wager  had  been  laid  in  England  within  a  month  before  the  sale  was 
to  take  place  at  Calcutta,  I  see  no  valid  objection  to  its  legality;  for  it  could  not  by 
possibility  have  affected  the  result  of  the  sale ;  and  I  can  see  no  difference,  in  point 
of  law,  from  the  fact,  that  they  were  residing  at  Calcutta,  where  the  wager  was  laid 
and  the  sale  took  place. 

The  Defendants'  Counsel  mainly  relied  upon  the  case  of  Evans  v.  Jontt  (5  Mee. 
and  Wei.  77),  in  which  it  was  held,  that  a  wager  upon  the  result  of  a  criminal  trial 
was  illegal :  but  this  proceeded  upon  the  ground,  that  it  gave  the  parties  an  interest, 
at  variance  with  duties  they  might  have  to  perform  as  witnesses,  or  prejudice  in  the 
same  manner  as  a  wager,  upon  the  event  of  a  law-suit,  would  be  illegal  with  the 
Judge  who  had  to  decide  it,  or  a  wager  on  the  result  of  a  parliamentary  election 
with  one  of  the  electors. 

Had  the  case  of  Gilbert  v.  Sykes  (16  East,  150),  respecting  the  life  of  Napoleon, 
been  decided  on  demurrer,  or  in  arrest  of  judgment,  it  would  have  been  an  authority 
of  great  weight  in  support  of  the  doctrine,  ^at  a  wager  that  has  any  tendency  to 
tempt  a  man  to  offend  against  the  law  is  illegal.  But  we  must  recollect  that  it  was 
discussed  on  a  motion  for  a  new  trial,  [351]  after  a  verdict  for  the  Defendant  against 
evidence,  and  that  the  Court  was  mainly  influenced  in  refusing  a  new  trial,  by  the 
consideration,  that,  according  to  the  evidence,  the  wager  arose  out  of  a  conversation 
respecting  the  probability  of  Napoleon  being  assassinated,  so  that  it  was  considered 
tantamount  to  a  wager,  that  he  would  be  assassinated  within  one  hundred  days.  It 
is  likewise  remarkable,  that  Mr.  Justice  Grose,  who,  when  he  differed  with  the  rest 
of  the  C!ourt,  was  generally  thought  by  the  profession  to  be  right,  was  of  opinion 
that  this  wager,  under  all  the  circumstances,  was  lawful,  although  he  concurred  in 
refusing  a  new  trial. 

The  doctrine  contended  for,  is  disproved  by  the  consideration  that  time-bargains 
in  English  funds  were  not  unlawful  till  the  Stock-jobbing  Acts,  although  such  bar- 
gains gave  an  interest  to  raise  or  to  depress  the  funds,  injuriously  to  individuals 
and  to  the  State;  by  the  consideration  that  before  the  19th  Geo.  II.  [c.  37],  an  in- 
surance on  a  British  ship  was  lawful,  although  the  party  assured  had  no  interest  in 
the  ship,  and  had  a  temptation  to  contrive  her  destruction  before  she  reached  her 
destination;  and  by  the  consideration,  that  before  the  Statute,  14  Geo.  III.  [c.  48J, 
insurances  on  lives  were  lawful,  without  any  interest  in  the  life  insured,  although 
as  soon  as  the  policy  was  executed,  the  party  who  had  paid  the  premium  had  a 
temptation  to  commit  murder. 

The  danger  of  such  speculations  is  illustrated  by  Lord  Tenterden's  ruling,  that 
a  contract  for  the  sale  of  goods,  the  seller  not  having  any  such  goods  at  the  time  of 
sale,  was  void ;  whereas  it  must  now  be  considered  as  settled,  that  not  only  such  a 
mercantile  contract  is  valid,  but  that  there  was  no  illegality  at  common  law  in  a 
time-bargain  for  goods  at  home,  [362]  any  more  than  in  a  time-bargain  for  foreign 
securities.     Hibblewhite  v.  M'Morine  (5  Mee.  and  Wei.  462). 

We  were  referred  to  the  case  of  The  King  v.  De  Berenger  (3  Mau.  and  Sel.  67), 
to  show  the  frauds  which  may  be  attempted,  from  the  desire  of  gain  in  such  specula- 
tioiks ;  but  the  Defendants'  Counsel  might  as  well  cite  the  murders  supposed  to  have 
been  committed  a  few  years  ago,  which  have  been  made  the  subject  of  a  popular 
novel,  to  show  that  insurance  on  lives  ought  to  be  entirely  prohibited.  If  the 
doctrine  contended  for  were  established,  it  ought  to  be  followed  up  by  an  enactment, 
that  the  life  of  the  Queen  (whom  God  long  preserve)  should  never  be  introduced  into 
a  lease,  because  by  its  introduction  Her  sacred  person  is  endangered.  But  the  law 
believes  that  the  awful  penalties  which  it  provides,  to  enforce  the  dictates  of  con- 
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science  and  religion,  will  outweigh  the  temptation  to  commit  spontaneous  crimes, 
for  the  sake  of  gain,  where  no  conflict  is  introduced  with  a  positive  duty. 

It  is  for  the  legislative  Council  of  Calcutta  to  consider  how  far  it  may  be  con- 
ducive to  the  benefit  of  our  Indian  empire,  to  introduce  into  it  the  provisions  of 
the  Statute,  8  and  9  Vict.,  c.  109. 

We  think  that,  by  the  common  law  of  England,  the  wager  in  question  is  not 
iUegal,  and  may  be  enforced  in  a  court  of  justice;  and  agreeing  with  Mr.  Justice 
Perry,  we  shall  report  to  Her  Majesty  that,  in  our  opinion,  the  judgment  appealed 
against,  ought  to  be  reversed. 

[S.C.  6  Moo.  P.C.  300.  Wagers  such  as  formed  the  subject  of  the  above  case  were 
prohibited  by  Act  No.  XXI.  of  1848.  See  now  Indian  Contract  Act  (No.  IX.  of 
1872),  s.  30 ;  and  Kong  Tee  Lone  and  Go.  v.  Lowjee  Nanjee,  1901,  17  T.L.R.  585. 
See  also  Dooluhdass  Pettwrnberdass  v.  Rwmlott  Thackoorgeyda«s,  1850,  5  Moo. 
Ind.  App.  109  ;  Ru^hoonauth  Sahoi  GhotayloU  v.  Manickchund,  1856,  6  Moo.  Ind. 
App.  251 ;  and  Juggomohun  Gho»e  v.  Manickchund,  1859,  7  Moo.  Ind.  App. 
263.] 


[353]  RICHARD  SPOONER  and  BOMANJEE  NOWROJEE,— ^ppei^ant*; 
JUDDOW  {Widow),— Respondent*  \Feh.  19,  1848;  Feb.  14,  1850]. 

On  Appeal  from  the  Supreme  Gourt  at  Bombay. 

By  the  Charter  of  Justice  of  the  23rd  of  December,  1823,  establishing  the  Supr^ne 
Court  at  Bombay,  that  Court  was  prohibited  (in  like  manner  as  the  Supreme 
Court  at  Calcutta,  under  the  2l8t  Geo.  III.,  c.  70,  s.  8)  from  entertaining  any 
jurisdiction  in  any  matter  concerning  the  revenue,  under  the  management 
of  the  Gktvernor  and  Council,  or  any  act  done  in  the  collection  thereof. 

In  an  action  of  trespass  brought  against  the  Collector  of  revenue  at  Bombay, 
for  distraining  for  arrears  of  Government  "  quit-rent,"  the  Defendant 
pleaded  "  Not  guilty  "  only.  The  Supreme  Court  at  Bombay  held,  that  the 
"  quit-rent "  was  not  "  revenue  "  within  the  meaning  of  the  Charter,  and 
that  the  act  complained  of,  was  not  warranted  by  the  usage  of  the  country 
and  the  Company's  Regulations,  and  that  the  Court  had  jurisdiction  to  enter- 
tain the  action ;  and  found  for  the  Plaintiffs. 

Held,  reversing  such  finding  and  judgment, — 

First,  that  the  "  quit-rent "  was  part  of  the  "  revenue  "  of  the  East  India  Com- 
pany at  Bombay  [4  Moo.  Ind.  App.  379] ;  and 

Secondly,  that  it  being  a  matter  concerning  the  revenue,  and  the  collection 
thereof,  the  Supreme  Court  had  no  jurisdiction,  and  that  the  Court  being 
excluded  by  the  Charter  from  any  matter  concerning  the  revenue,  the  plea 
of  "  Not  guilty  "  was  sufiScient,  and  that  the  Judge  ought,  at  the  trial,  to  have 
directed  a  non-suit,  or  a  verdict  to  be  entered  for  the  Defendants  [4  Moo. 
Ind.  App.  378]. 

A  plea  in  abatement  to  the  jurisdiction  of  the  Court  must  point  out  another 
Court  before  which  the  matter  is  cognizable.  A  plea  in  bar,  if  well  founded, 
is  sufficient,  without  pointing  out  the  Court  in  which  the  suit  ought  to 
have  been  brought  [4  Moo.  Ind.  App.  375]. 

If  a  party  bona  fide,  and  not  absurdly,  believes  that  he  is  acting  in  pursuance  of 
a  Statute,  he  is  entitled  to  the  special  protection  which  the  Legislature  in- 
tended for  him,  although  he  has  done  an  illegal  act  [4  Moo.  Ind.  App.  381]. 

The  Supreme  Court,  in  overruling  the  objections  to  the  jurisdiction  of  the  Court 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pem- 
berton  Leigh. 

Privy  Councillor, — Assessor, — Sir  E.  Ryan. 
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refused  leave  to  appeal;  the  subject-matter  of  the  action  being  trifling,  and 
under  the  amount  required  by  the  rules  of  the  Privy  Council.  Upon  Petition, 
the  Judicial  Committee  granted  leave  to  appeal,  but  upon  terms,  of  the  East 
India  Company  paying  the  Respondent's  costs  of  the  appeal,  to  enable  him 
to  appear,  to  prevent  the  question  being  argued  ex  parte  [4  Moo.  Ind.  App. 
361]. 

This  was  an  action  of  trespass  brought  in  the  Supreme  Court  at  Bombay,  in 
which  Hurkissondass  Hurgovundass,  since  deceased  and  now  represented  by  his 
widow,  Juddow,  the  Respondent,  was  Plaintiff,  and  the  Appellants  were  Defendants. 

[364]  The  action  was  brought  under  the  following  circumstances: — In  the  month 
of  November,  1846,  Hurkissondass  Hurgovundass  was  the  owner  and  occupier  of  a 
house  and  piece  of  ground,  situated  in  Bazar  Gate-Street,  within  the  town  of  Bombay, 
which  were  liable  to  the  payment  of  an  annual  quit-rent,  called  pension,  which 
forms  part  of  the  land  revenue  of  the  East  India  Company,  and  there  was  then  due 
to  the  Collector  the  sum  of  Rs.  8.  3a.  8p.,  on  account  of  arrears  of  such  pension, 
which  had  not  been  collected  from  the  above-mentioned  premises  since  the  year 
1827.  At  that  period  Narrondass  Tookaydass  was  the  owner  and  occupier  of  the 
premises,  and  his  name  was  registered  as  such  in  the  books  of  the  Collectorate ;  sub- 
sequently, in  the  year  1836,  this  property  was  sold  to  [366]  Hurkissondass  Hurgo- 
vundass, who  continued  in  possession  of  it  up  to  the  date  of  the  proceedings  which 
gave  rise  to  the  present  appeal.  No  change,  however,  of  name  was  made  in  the  books 
of  the  Collectorate,  and  throughout  this  period,  Narrondass  Tookaydass  appeared 
in  those  books,  as  the  registered  proprietor  of  the  property. 

The  Appellant,  Spooner,  was  the  Collector  of  revenue  at  Bombay,  and  the  other 
Appellant,  Bomanjee  Nowrojee,  was  one  of  his  assistants.  On  the  11th  of  October, 
1846,  Spooner  sent  a  purvoe,  or  officer  belonging  to  the  Collectorate  establishment, 
to  the  house  of  Hurkissondass  Hurgovundass,  in  order  to  demand  the  payment  of  the 
arrears  of  pension  which  were  due  from  him  as  occupant  of  the  above  premises. 
Hurgovundass  refused  to  pay  the  arrears,  and  in  consequence  of  this  refusal, 
Spooner,  on  the  6th  of  November,  1846,  placed  a  warrant,  signed  by  him,  in  the 
hands  of  Bajeeba  Juguunathjee,  one  of  the  receivers  in  the  office  of  the  Collector, 
in  order  that  it  might  be  executed.  The  warrant  was  in  the  following  form : — "  To 
Babajee  Jugunnathjee. — Whereas  Narrondass  Tookaydass  has  failed,  after  due 
notice,  to  discharge  the  revenue  due  by  him  to  the  Honourable  Company,  amounting 
to  eight  rupees,  three  annas,  and  eight  pice  (8.  3.  8.),  you  are  hereby  authorized, 
by  virtue  of  the  powers  given  to  me  under  the  4th  Sec,  CI.  First,  of  Reg.  XIX., 
A.D  1827,  to  enter  into  and  take  possession  of  the  house  and  property  of  the  said 
Narrondass  Tookaydass,  situated  at  Bazar  Gate-Street,  within  the  fort,  and  to 
continue  in  such  possession  thereof,  until  the  said  sum  of  Rs.  8.  3a.  8p.  shall  be 
duly  paid,  or  until  the  said  house  and  property  shall  have  been  sold,  in  liquidation 
[366]  of  the  amount  so  due,  pursuant  to  the  said  Regulation." 

Babajee  Jugunnathjee,  on  the  24th  of  November,  in  the  same  year,  went,  accom- 
panied by  the  Appellant,  Bomanjee  Nowrojee,  and  some  sepoys,  to  the  house  of 
Hurkissondass  Hurgovundass.  They  were,  however,  not  allowed  to  enter,  and  on 
a  demand  of  payment  being  made,  Cowasjee  Hormasjee,  his  agent,  said  that  he 
would  not  pay  the  amount,  nor  allow  them  to  take  anything  away  with  them.  He 
then  became  very  violent,  and  ordered  some  of  his  attendants  to  expel  the  officers 
of  the  Collector ;  a  scuffle  ensued,  in  the  course  of  which  one  of  the  sepoys  took  down 
a  globe  lamp,  and  the  Appellant,  Bomanjee  Nowrojee,  ordered  him  to  carry  it  away. 
This  was  done,  and  the  police  having  come  up,  Cowasjee  Hormasjee  was  given  into 
custody,  on  the  charge  of  assaulting  the  Collector's  servants  in  executing  the  warrant 
of  distress.  On  the  27th  of  November,  the  case  was  brought  on  before  Mr.  Larken, 
one  of  the  magistrates  of  Bombay,  who  decided  that  the  warrant  was  illegal,  and  dis- 
missed the  case. 

On  the  13th  of  January,  1847,  the  Respondent  brought  an  action  of  trespass  in 
the  Supreme  Court  of  Bombay,  against  the  Appellants,  and  in  his  declaration  stated, 
that  they,  on  the  24th  of  November,  1846,  with  force  and  arms  broke  and  entered 
his  dwelling-house,  and  made  a  great  noise  and  disturbance  therein,  and  forced  and 
broke  open,  broke  to  pieces  and  damaged,  a  door  of  the  Respondent,  belonging  to 
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the  dwelling-house,  and  seized  and  took  away  a  door  and  a  globe  lamp  of  the  Re- 
spondent, then  being  in  the  said  dwelling-house,  of  the  value  of  Co.'s  Rs.  50,  and 
[367]  forcibly  carried  off  the  same,  and  converted  and  disposed  thereof  to  their  own 
use,  to  the  damage  of  the  Respondent  of  10,000  rupees.  To  this  the  Appellants 
pleaded  "  Not  guilty,"  and  thereupon  issue  was  joined. 

On  ttie  9th  of  June,  1847,  the  cause  came  on  for  trial  before  Sir  Thomas  Erskine 
Perry,  acting  as  Chief  Justice;  and  the  Clounsel  for  the  Appellants  objected,  that 
the  Court  bad  no  jurisdiction  to  try  the  case,  on  the  ground,  that  it  was  a  matter 
concerning  the  revenue,  and  expressly  excepted  out  of  the  jurisdiction  of  the  Supr^ne 
Court,  by  the  Statutes  of  the  37th  Geo.  III.,  c.  142,  and  the  21st  Geo.  III.,  c.  70, 
sec.  8,  and  the  4th  Geo.  IV.,  c.  71 ;  and  by  the  Letters  Patent  which  established  the 
Court.  To  prove  the  nature  of  the  claim,  Mr.  Hutchinson,  an  assistant  Collector 
of  land  revenue,  was  called,  who  stated  that  arrears  of  revenue  called  pension, 
amounting  to  between  8  and  9  rupees,  were  due  from  the  property  in  question,  and 
that  it  was  the  practice  to  issue  the  warrant  in  the  names  of  the  parties,  whose 
names  were  entered  in  the  books  of  the  CoUectorate.  He  also  stated,  that  the  name 
of  Hurkissondass  Hurgovundass  had  not  been  entered  in  those  books  in  place  of  the 
name  of  Narroudass  Tookaydass,  and  that  the  distress  warrant  was  for  the  pension, 
due  from  the  land  in  the  occupation  of  Hurkissondass  Hurgovundass.  The  learned 
Judge  reserved  the  point,  and  gave  interlocutory  judgment  in  the  nature  of  a 
verdict  for  the  Plaintiff,  assessing  the  damages  at  250  rupees. 

On  the  12th  of  June,  1847,  tits  Counsel  for  the  Appellants  moved  on  the  leave 
reserved,  and  obtained  a  rule  nisi,  to  show  cause,  why  a  verdict  should  not  be  entered 
for  the  Defendants,  on  the  ground,  that  the  [358]  Supreme  Court  had  no  jurisdiction 
to  entertain  the  action ;  and  cause  having  been  shown  against  this  rule.  Sir  T.  E. 
Perry,  on  the  22nd  day  of  June,  1847,  discharged  it  with  costs.  In  delivering  judg- 
ment, the  learned  Judge  said  that,  at  the  trial  of  the  cause,  he  thought  the  question 
to  be  left  to  the  jury  was,  "  whether  the  irregularity  which  had  been  confessedly 
committed  by  the  Defendants  in  the  execution  of  the  warrant,  was  a  mere  slip,  such 
as  might  happen  to  the  most  careful  revenue  officer  in  the  exercise  of  his  duties,  or 
whether  it  was  a  substantial  breach  of  the  law,  which  entitled  the  Plaintiff  to  due 
compensation."  The  learned  Judge  then  proceeded  thus: — "I  have  not  the  least 
doubt  that  the  Legislature  never  intended  to  give  the  Company's  servants  in  India, 
a  total  immunity  from  action  in  the  Supreme  Court  for  wrongs  committed  in  the 
collection  of  the  revenue,  any  more  than  the  21st  Geo.  III.  [c.  70,  s.  24]  intended  to 
give  them  an  immunity  for  wrongs  committed  as  magistrates.  On  perusing  the 
whole  of  these  Statutes,  it  appears  to  me  clear,  that  the  intention  of  the  Legislature 
was,  to  erect  a  separate  Court  for  the  decision  of  the  revenue  claims,  and  to  allow 
the  Company's  officers  to  collect  the  revenue,  either  in  the  mode  in  which  they  had 
been  accustomed  to  do  so  heretofore,  or  according  to  the  regulations  to  be  laid 
down,  from  time  to  time,  by  the  local  Government.  Ample  powers  are  thus  given 
for  all  governmental  purposes,  but  it  is  so  contrary  to  the  spirit  of  British  I^egisla- 
tion  to  suppose,  that  unlimited  or  irresponsible  powers  were  intended,  as  to  make 
me  require  express  words  to  show  that  such  was  the  intention. 

"  It  was  said,  however,  that  the  subject  would  not  be  without  remedy,  in  any 
case  of  wrong,  as  the  Regu-[359]-lation  of  1827  establishes  the  Court  of  a  Revenue 
Judge  for  the  Island  of  Bombay,  to  which  a  complaint  like  the  present  might  be 
made.  But  that  Regulation  did  not  receive  legislative  force  till  the  year  1834, 
when  it  was  confirmed  by  the  Supreme  €!overnnient ;  and  even  if  it  were  in  force 
from  its  commencement,  still  from  1797  till  1827,  there  was  no  tribunal,  except  the 
Supreme  Court,  open  for  the  redress  of  such  a  grievance ;  and  so,  at  the  present 
moment,  where  is  a  party  in  the  Mof ussil  to  sue  for  any  illegal  act  committed  in  tlie 
collection  of  the  revenue!  All  cases  in  this  Presidency  are,  I  believe,  tried,  in  the 
first  instance,  before  a  native  Judge,  but  the  idea  of  a  Collector  being  tried  before  s 
Sudder  Amin,  for  trespass,  presents  such  a  ludicrous  aspect,  that  it  never  could  be 
seriously  entertained  by  any  one  acquainted  with  India. 

"  For  all  these  reasons,  I  think  that  the  jurisdiction  of  this  Court  has  not  been 
taken  away,  when  tlie  act  complained  of  is  not  warranted  by  the  usage  of  the 
country,  or  by  the  Company's  Regulations;  and  as  I  do  not  see  the  slightest  trace 
for  any  authority  to  demand  the  arrears  of  twenty  years,  or  of  two  hundred  years. 
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as  claimed  bj  the  Collector,  of  auy  person  found  in  occupation  of  the  land,  I  think 
the  act  in  question  was  not  authorized  by  usage  and  practice;  neither  does  the 
Regulation  of  1827  furnish  any  authority  for  the  act.  It  was  argued,  for  the 
Plaintiff,  that  the  mode  there  pointed  out  for  executing  a  distress  had  not  been 
followed:  but  this  is  a  mistake;  the  warrant  there  spoken  of  does  not  refer  to  a 
distress  for  land  revenue,  but  to  other  matters  comprised  in  a  different  chapter." 

On  the  27th  of  August,  1847,  final  judgment  was  [360]  signed  in  the  cause;  and, 
on  the  same  day,  the  Appellants  presented  a  petition  to  the  Court,  praying  that  they 
might  have  leave  to  appeal  to  Her  Majesty  in  Council,  against  the  judgment.  On 
the  30th  of  that  month.  Counsel  for  the  Appellants  were  heard  in  support  of  the 
petition;  and,  on  the  same  day.  Sir  T.  £.  Perry  made  an  order,  that  the  motion 
should  be  refused,  on  the  ground,  that  the  value  of  the  matter  in  dispute  was  under 
the  sum  of  10,000  rupees,  the  amount  provided  by  the  rules  of  the  Privy  Council. 
The  Appellants,  thereupon,  presented  a  petition  to  Her  Majesty  in  Council,  for  leave 
to  appeal  from  the  judgment  and  order. 

Mr.  Wigram,  Q.C.  (Feb.  19,  1848*),  in  support  of  the  petition. — The  present 
application  is  for  leave  to  appeal.  The  sum  involved  is  trivial,  and  greatly  under 
the  sum  required  by  the  Charter  of  Justice  of  Bombay,  and  the  rules  of  the  Privy 
Council;  but  the  question  of  jurisdiction  of  the  Supreme  Court,  in  matters  relating 
to  the  revenue,  is  one  of  very  great  importance,  as  affecting  the  revenue  authorities 
in  India. 

Lord  Laugdale. — The  question  appears  to  be  of  very  considerable  importance; 
but  you  observe  that  the  amount  at  issue  is  only  a  sum  of  250  rupees,  and  for  the 
purpose  of  deciding  that,  you  put  the  Respondent  to  the  expense  of  this  appeal. 
The  question  is,  whether  this  prosecution  being  by  the  East  India  Company,  and  no 
doubt  important  to  have  decided,  for  the  benefit  of  [361]  the  whole  country,  the  whole 
expense  of  this  appeal  should  not  be  borne  by  them.  However  important  it  may  be 
to  establish  the  law,  upon  a  question  of  this  kind,  it  would  be  very  wrong  to  put  the 
party  to  so  great  expense  in  a  case  where  so  small  amount  is  at  issue.  Even  if  the 
right  of  appeal  were  granted,  you  might  be  defeated  in  this  way ;  the  Respondent 
may  say,  that  it  would  be  much  better  to  pay  his  250  rupees,  than  to  come  here,  and 
pay  the  expense  of  this  prosecution. 

By  an  Order  in  Council,  bearing  date  the  2nd  of  March,  1848,  it  was  ordered, 
by  Her  Majesty  in  Council,  that  the  Appellants  should  have  leave  to  appeal  from  the 
Judgment  and  order,  the  East  India  Company  undertaking  to  bring  the  appeal  to 
a  hearing  before  the  Judicial  Committee  of  the  Privy  Council,  and  to  pay  all 
costs,  charges,  and  expenses,  which  might  be  incurred  on  behalf  of  the  Respondent, 
as  well  as  on  behalf  of  the  Appellants. 

Hurkissondass  Hurgovundass  died  shortly  afterwards,  without  issue,  but  leaving 
a  widow,  named  Juddow,  who,  by  an  order  of  the  Supreme  Court  of  Bombay,  dated 
the  15th  of  January,  1849,  was  admitted  to  be  the  Respondent  to  this  appeal. 

The  appeal  now  came  on  for  hearing. 

Mr.  Wigram,  Q.C,  Mr.  Lloyd,  Q.C,  and  Mr.  Forsyth,  for  the  Appellants. — Two 
questions  arise.  First,  whether  the  Supreme  Court  at  Bombay,  is  not  precluded 
from  entertaining  and  adjudicating  upon  such  a  case  as  this,  which  relates  to  the 
revenue  of  the  Bombay  Government;  and.  Secondly,  whether  the  objection  to  the 
juriBdio-[362]-tion  of  the  Supreme  Court  is  properly  raised,  under  the  plea  of  "  Not 
guilty." 

I.  The  Supreme  Court  has  no  jurisdiction  to  try  the  case.  It  relates  to  a 
matter  concerning  the  revenue  of  India,  and  is  exempt  from  the  Jurisdiction  of  that 
Court.  The  Court  of  Judicature  at  Bombay  was  first  created  by  the  Statute,  37  Geo. 
in.,  c.  142,  s.  9,  which  section  empowered  the  Crown,  by  C3iarter  or  Letters  Patent, 
under  the  Great  Seal,  to  erect  and  establish  a  Court  of  Judicature  at  Bombay,  and 
appoint  a  Recorder  thereof;  and  the  11th  section  expressly  provided,  that  such 
Court,  so  to  be  erected,  should  not  "  have  or  exercise  any  jurisdiction  in  any  matter 
concerning  the  revenue  under  the  management  of  the  Governor  and  Council  respec- 
tively, either  within  or  beyond  the  limits  of  the  town,  fort,  or  factory,  or  concerning 

*  Present :  Lord  Langdale,  Lord  Campbell,  the  Right  Hon.  Dr.  Lushington,  and 
the  Right  Hon.  T.  Pemberton  Leigh. 
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any  act  done  according  to  the  usage  and  practice  of  the  country,  and  the  Regula- 
tions of  the  Governor  and  Council."  In  conformity  with  the  provisions  of  this  Act, 
the  Court  of  the  Recorder  of  Bombay  was  established  by  Letters  Patent,  which,  in 
tne  words  of  the  Statute,  was  expressly  excluded  from  exercising  any  jurisdiction  in 
any  matter  concerning  the  revenue. 

In  the  year  1823,  an  Act  of  Parliament  was  passed,  the  4th  Geo.  IV.,  c.  71,  the 
seventh  section  of  which  provided,  that  it  should  be  lawful  for  His  Majesty,  George 
the  Fourth,  by  Charter  or  Letters  Patent,  to  establish  a  Supreme  Court  of  Judicature 
at  Bombay,  which  Court  was  to  have  the  same  Civil,  Criminal,  and  Admiralty  and 
Ecclesiastical  Jurisdiction,  and  to  be  subject  to  the  same  limitations,  restrictions, 
and  control,  as  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal  con- 
sisted of,  or  was  invested  with.  [363]  By  the  ninth  section,  so  much  of  the  Charter 
and  the  Statute,  37  Geo.  III.,  c.  142,  as  related  to  the  Court  of  the  Recorder  of 
Bombay,  was  repealed.  Now  the  Supreme  Court  of  Judicature  at  Fort  William, 
to  which  reference  is  made  in  this  Statute,  was  established  by  Letters  Patent  of  the 
26th  of  March,  1774,  under  the  Statute  21  Geo.  III.,  c.  70.  By  section  8  of  that 
Statute,  it  was  enacted,  "  that  the  said  Supreme  Court  should  not  have  or  exercise 
any  jurisdiction  in  any  matter  concerning  the  revenue  or  concerning  any  act  or 
acts  ordered  or  done  in  the  collection  thereof,  according  to  the  usage  and  practice  of 
the  country,  or  the  regulations  of  the  Governor-General  and  Council."  The  Supreme 
Court  at  Bombay  was  established  by  Letters  Patent  of  the  8th  of  December,  1823, 
which  contained  this  clause,  "  Nor  shall  the  said  Court  have  or  exercise  any  jurisdic- 
tion in  any  matter  concerning  the  revenue  under  the  management  of  the  said 
Governor  and  Council  of  Bombay  respectively,  either  within  or  beyond  the  limits 
of  the  said  town,  or  the  forts  or  factories  subordinate  thereto,  or  concerning  anj 
act  done  according  to  the  usage  and  practice  of  the  country,  or  the  regulations  of 
the  Governor  and  Council  of  Bombay  aforesaid."  We  submit,  therefore,  that  it  is 
conclusive,  from  the  provisions  of  these  Acts  of  Parliament  and  Letters  Patent, 
establishing  the  Supreme  Court  at  Bombay,  that  that  Court  has  no  jurisdiction 
whatever,  in  any  manner  connected  with  the  collection  of  the  revenue,  of  which  the 
quit-rent,  or  pension,  in  question,  forms  part;  and  this  construction  can  work  uo 
injustice;  for,  if  parties  feel  themselves  aggrieved  by  any  act  done  by  or  under  the 
authority  of  the  Collector,  they  are  not  without  a  remedy;  for  by  Regulation  XIX. 
of  1827,  it  is  pro-[364]-vided,  that  the  senior  Magistrate  of  Police  in  the  Island 
of  Bombay  shall  be  Revenue  Judge  at  that  Presidency,  and  the  Collector  and  his 
assistants  and  native  officers  shall,  in  respect  of  acts  done  by  them  in  their  o£Bcial 
capacities,  be  amenable  by  civil  prosecution  to  the  jurisdiction  of  the  Revenue  Judge, 
in  whom  alone  is  vested  the  jurisdiction  to  decide  all  suits  on  account  of  the  land 
revenue.  If,  therefore,  the  Charter  was  silent  on  the  subject,  this  Regulation,  which 
has  the  force  of  law,  would  clearly  exclude  the  jurisdiction  of  the  Supreme  Court. 

Now  it  cannot  be  doubted  but  that  this  pension,  or  quit-rent,  is  to  be  considered 
as  part  of  the  general  revenue  of  the  State  of  India,  and  within  the  exception  pointed 
out  by  the  Statute.  The  Court  below  has  erred  in  treating  it  as  distinct  from  land 
revenue.  The  Statute,  21  Geo.  III.,  c.  70,  s.  8,  uses  the  term  "  revenue,"  and  not 
"  land  revenue." 

It  is,  however,  said  that  there  were  irregularities  committed  by  the  officers,  and 
that  the  warrant  was  objectionable.  But  if  an  act  is  done  bona  fide,  even  though  there 
be  an  excess  of  jurisdiction  in  the  Magistrate,  or,  as  it  is  alleged  in  this  case,  an 
irregularity  on  the  part  of  the  officer  collecting  the  revenue,  both  the  magistrate 
and  officer  are  protected  by  Acts  of  Parliament.  Pregtidge  v.  Woodman  (1  Bar. 
and  Cr.  12),  Wetter  v.  Toke  (9  East,  364),  Daniel  v.  Wilson  (5  Term.  Rep.  1),  Hughe* 
V.  Buekland  (15  Mee.  and  Wels.  346),  Hugging  v.  Waydey  (15  Mee.  and  Wels.  357), 
Parton  v.  WUUamt  (3  Bam.  and  Aid.  330),  Smith  v.  Wiltshire  (2  Brod.  and  Bing. 
619). — [Dr.  Lushington :  Suppose  a  man  was  killed  by  the  revenue  officers,  who  would 
try  the  case)  [366]  It  is  a  different  thing  to  protect  an  officer  who  might  justify 
having  committed  such  an  act.] — The  Bombay  Regulation  III.  of  1799  gives  redress 
for  all  complaints  against  revenue  officers,  and  the  Regulation  lY.  of  1815,  a  5, 
makes  further  provisions  to  the  same  effect.  In  case  of  murder,  the  Supreme  Court 
would  have  jurisdiction  to  try  the  case. — [Lord  Campbell:  Would  the  Revenue 
Judge  have  power  to  award  damages  for  trespass?] — Yes.     Regulation  XIX.  of  1827 
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enacts,  that  the  Collector,  for  the  purpose  of  collecting  the  land  revenue,  and  his 
assistants,  and  native  officers,  shall,  with  respect  to  acts  done  by  them  in  their 
official  capacities,  be  amenable  by  civil  prosecution  to  the  jurisdiction  of  the  Revenue 
Judge.  The  same  distinction  exists  in  this  country.  An  action  of  trespass  against 
a  revenue  officer  for  his  conduct  in  the  execution  of  his  office  would  be  removed  from 
the  Common  Pleas,  or  Queen's  Bench,  to  the  Court  of  Exchequer.  Anon  (1  Anst. 
205),  Caiethome  v.  Campbell  (note,  1  Anst.  205),  Attorney-General  v.  Hallett  (15 
Mee.  and  Wels.  97),  Siddon  v.  Ecut  (1  Cr.  and  Jer.  12),  Attorney-General  v.  Kingston 
(8  Mee.  and  Wels.  163).  The  Indian  authorities  are  to  the  same  effect;  thus  in 
Woodwpnwrain  Bhooyeah  v.  Harvey  (1  Bignell's  Calo.  Reps.  77)  the  Supreme  Court 
at  Calcutta  held,  that  a  bill  of  discovery  in  aid  of  proceedings  in  a  Mofussil  Court 
would  not  lie  against  a  Collector  of  revenue,  regarding  a  claim  made  by  him  in  the 
execution  of  his  office.  It  is  true  Sir  E.  H.  East,  in  the  case,  Budden  Soorye  t. 
UOyUy  (East's  Notes  of  Cases,  2  Morle/s  Digest,  172),  sustained  an  action  of  [366] 
trover  against  a  Collector  of  revenue,  but  the  report  of  the  case  is  doubtful. 

II.  The  next  point  really  is  only  a  question  of  pleading,  purely  of  a  technical 
character ;  it  is  whether  it  was  open  to  us  at  the  trial  to  take  the  objection  to  the 
jurisdiction  of  the  Court,  under  the  plea  of  "  Not  guiltyl"  The  Court  had  no 
jurisdiction  to  try  the  case,  and  as  soon  as  it  had  judicial  notice  of  that  fact,  as  by 
the  Advocate-General  objecting  at  the  trial  that  the  cause  of  action  was  ultra  viret, 
it  was  the  duty  of  the  Judge  to  have  stayed  the  proceedings.  The  Court  could  either 
have  discharged  the  jury,  or  have  refused  to  enter  up  judgment  upon  the  verdict. 
In  Egerton  v.  Furseman  (1  Car.  and  Pay.  613),  the  action  was  brought  against  a 
stakeholder,  on  a  dog  fight,  to  try  which  dog  had  won  the  battle.  The  action  was 
brought  before  Chief  Justice  Abbott  with  perfectly  regular  pleas,  both  parties  being 
anxious  to  have  the  case  tried  by  a  jury ;  but  he  said,  "  I  certainly  shall  not  try 
the  case,"  and  refused  to  hear  it,  as  the  time  of  the  Court  would  be  wasted  in  trying 
such  a  case ;  and  there  are  cases  in  which  Judges  in  a  similar  way  have  refused  to 
let  such  frivolous  cases  go  to  a  jury.  If  the  matter  was  out- of  the  jurisdiction  of 
the  Court,  the  judgment  is  void,  being  coram  nan  judice.  But  the  plea  of  "  Not 
guilty  "  was  sufficient,  for  as  soon  as  it  appeared  that  the  Court  had  no  jurisdiction, 
it  was  coram  non  judice.  HUliard  v.  Wehtter  (6  Man.  and  Gr.  983),  Tinntwood  v. 
Pattison  (3  Com.  Ben.  243),  Parker  v.  Elding  (1  East  352),  The  King  v.  Johmon 
(6  East.  583),  Capes  v.  Jonea  (2  Com.  Ben.  911),  Comyn's  Dig.,  Tit.  "  Courts,"  (P)  15. 
Comyn's  Dig.,  Tit.  "  Prerogative,"  (D)  28.  Tidd's  Practice,  p.  960,  shows  the  man- 
[367]-ner  in  which  you  can  take  advantage  at  the  trial,  of  a  Statute  excluding  a 
Court  from  entertaining  an  action,  and  that  in  this  mode  of  raising  the  objection 
to  the  jurisdiction  of  the  Court,  we  were  perfectly  regular. 

Mr.  Turner,  Q.C.,  Mr.  Leith,  and  Sir  J.  Bailey,  for  the  Respondent. — ^I.  The 
first  thing  to  be  considered  is  the  jurisdiction  of  the  Supreme  Court  at  Bombay  to 
entertain  this  action :  we  admit  the  Appellant's  argument,  that  the  Court  at  Bombay 
is  to  be  assimilated  in  all  respects  to  the  Supreme  Court  at  Calcutta ;  for  whatever 
powers  or  immunities  were  vested  in  the  Calcutta  Court,  are  conferred  upon  the 
SOpreme  Court  at  Bombay,  by  the  Statute,  4  Geo.  IV.,  c.  71.  It  wiU  be  necessary 
then  to  see  what  has  been  excepted  out  of  the  jurisdiction  of  the  Supreme  Court  at 
Calcutta.  The  Calcutta  Court  was  established  by  the  Statute,  13  Geo.  III.,  c.  63, 
and  was  a  Court  of  general  jurisdiction.  The  Court  exercised  jurisdiction  over  all 
persons,  natives  or  others,  within  the  local  limits  of  the  Mahratta  ditch.  It  was 
doubtful  whether,  under  this  Statute,  the  Supreme  Court  had  jurisdiction  in 
revenue  cases,  and  to  settle  this  doubt,  the  Statute,  21  Geo.  III.,  o.  70,  was  passed ; 
and  by  the  8th  section  of  that  Statute,  cases  of  "  revenue  "  are  expressly  excepted 
out  of  the  jurisdiction  of  the  Supreme  Court.  It  is  necessary,  to  arrive  at  the  proper 
meaning  of  the  word  "  revenue,"  used  in  this  Statute,  to  trace  the  origin  of  this 
tax.  The  East  India  Company's  rights  at  the  time  of  the  passing  of  this  Act  of 
Parliament,  were  dependent  upon  two  distinct  titles:  the  one  was  by  purchase  of 
lands  in  Calcutta ;  quit-rents  payable  to  the  Company  qua  landlords,  and  qua  the 
Govern-[368]-ment :  the  other  the  revenue  title,  which  is  quite  distinct.  That,  in 
the  first  instance,  proceeded  in  Bengal,  under  the  grant  of  the  Dewanny,  first  from 
the  Nawab,  and  confirmed  by  Shah  Allah,  in  the  year  1756;  that  is  the  "  revenue  " 
which  is  spoken  of  in  this  Statute,  the  "  revenue "  of  the  Provinces  of  Bengal, 
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Bahar,  and  Orissa.  It  has  been  called  "  revenue  "  or  impost,  in  contradistinction 
to  taxes,  and  is  founded  upon  the  right  of  the  Mahomedan  Government,  as  con- 
querors, and  was  adopted  by  the  East  India  Company  when  thej  came  in  under  the 
grant  of  the  Dewanny.  The  question  then  is  narrowed  to  this;  is  the  term  "  revenue  " 
used  in  this  Act  of  Parliament  to  be  construed  as  extending  to  all  the  revenue  of  the 
State,  or  only  to  that  particular  portion,  namely,  "land  revenue?"  At  Calcutta, 
the  Legislature  had  no  power  within  its  limits  to  raise  any  taxes,  and  a  Special  Act 
of  Parliament  was  passed  to  enable  them  to  do  so.  We  submit  that  the  term 
"revenue"  used  in  the  Statute,  21  Geo.  III.,  c.  70,  sec.  8,  does  not  include  "quit- 
rent  "  or  ground-rents  in  the  Island  of  Bombay,  and  that  the  Statute  only  applies 
to  Bengal,  Bahar,  and  Orissa.  The  "  quit-rent,"  called  a  pension,  in  respect  of 
which  the  trespasses  complained  of  were  committed,  is  not  a  "  revenue  "  within  the 
meaning  of  the  21  Geo.  III.,  c,  70,  sec.  8.  The  argument  of  the  Appellants  in  treat- 
ing this  as  "  revenue  "  is  not  correct.  The  nature  of  this  "  quit-rent "  is  described  in 
an  agreement  entered  into  between  the  Portuguese  inhabitants  of  the  Island  of 
Bombay  and  the  East  India  Company :  it  was  to  be  paid  in  lieu  of  lands,  which  were, 
in  the  first  instance,  taken  possession  of  by  the  East  India  Company,  on  coming  into 
possession  of  the  Island  under  the  Charter  of  Charles  the  Second.  It  is  [369]  clear, 
therefore,  that  this  rent  comes  within  the  category  of  rent  payable  by  a  tenant  to 
his  landlord,  a  perpetual  ground-rent  incapable  of  being  raised ;  and  not  of  land 
"  revenue."  The  Regulation  XIX.  of  1827,  so  much  relied  upon  by  the  Appellants, 
as  excluding  the  Supreme  Court's  jurisdiction,  does  not  apply  to  this  "  quit-rent," 
it  relates  only  to  "  land  revenue."  The  seventh  section  of  that  Regulation  clearly 
establishes  this  position :  it  enacts  "  that  the  Revenue  Judge  shall  decide  all  suits 
brought  by  him  by  contributors  to  the  land  revenue  at  the  Presidency  against  the 
Collector,  or  any  person  of  his  establishment,  on  account  of  land  revenue."  It  is 
clear  from  this,  that  the  Revenue  Judge  has  no  jurisdiction  over  other  suits.  The 
construction  put  by  the  Court  below  upon  the  Statute,  21  Geo.  III.,  c.  70,  and  the 
Regulation  XIX.  of  1827,  was,  that  even  if  they  applied  so  as  to  take  away  the  juris- 
diction of  the  Supreme  Court,  still,  that  an  action  would  lie  in  the  Supreme  Court 
against  any  one  who  was  liable  to  its  jurisdiction  generally,  for  any  outrage  com- 
mitted in  the  collection  of  the  revenue;  and  this  opinion  of  the  Court  is  in  con- 
formity with  the  case  of  Doe  dem.  PeareemoiMf  Dossee  v.  Bitsonauth-  Bonnerjet 
(1  Bignell's  Calc.  Reps.  1),  where  it  was  held,  that  the  Supreme  Court  of  Calcutta 
was  not  precluded  by  the  Statute,  21  Geo.  III.,  c.  70,  from  exercising  jurisdiction  in 
a  revenue  case ;  and  also  by  Sir  E.  H.  East,  in  the  case  of  Budden  Soorye  v.  (fDoyl^ 
(East's  Notes  of  Cases,  2  Morley's  Digest,  172)  and  by  this  Court,  in  Colder  v.  HaUul 
(3  Moore's  P.C.  Cases,  28). 

n.  The  defence  to  the  want  of  jurisdiction  of  the  Supreme  Court,  could  not  be 
put  in  issue  under  the  plea  of  "  Not  guilty."  The  Defendants  ought  to  have  [370] 
pleaded  the  want  of  jurisdiction  specially.  The  Supreme  Court  at  Bombay,  being 
the  Court  of  highest  jurisdiction,  and  having  a  general  jurisdiction  within  the  tomi 
of  Bombay,  could  not  be  ousted  of  that  jurisdiction,  over  any  matter  of  complaint 
instituted  therein,  except  by  a  plea  to  the  jurisdiction,  showing  positively  and 
affirmatively,  what  Court,  other  than  the  Supreme  Court,  had  jurisdiction  over  such 
matter  of  complaint.  How  was  the  Court  to  arrive  at  the  fact,  that  the  question  at 
issue  was  a  matter  of  revenue,  unless  it  was  specially  pleaded  ?  The  practice  of  the 
Indian  Courts  has  been  to  plead,  specially,  in  cases  similar  to  this.  2  Smoult's 
"  Rules  and  Orders  of  the  Supreme  Court  at  Calcutta,"  p.  65.  Under  the  New  Rules 
of  the  Court  at  Bombay,  in  an  action  of  trespass,  no  defence,  which  confesses  and 
avoids,  can  be  given  in  evidence,  under  the  plea  of  "  Not  guilty."  All  matters  of  con- 
fession and  avoidance  may  be  pleaded  specially.  That  was  the  course  pursued  in 
Colder  v.  Halket  (3  Moore's  P.C.  Cases,  28),  which  was  an  action  of  trespass  against 
a  Judge  of  the  Foujdarry  Court  in  the  Mofussil:  the  Defendant  justified  himself 
under  this  very  Act,  the  2l8t  Geo.  III.,  c.  70,  s.  24,  but  this  Court  held,  that  he  was 
not  justified  by  it.  So  in  Taafe  v.  Lord  Dmvnes  (Note,  3  Moore's  P.C.  Cases,  36), 
an  action  was  brought  for  trespass  and  false  imprisonment,  against  the  Chief 
Justice ;  and,  although  the  Defendant  had  protection,  by  law,  being  a  judicial  oflScer, 
he  pleaded  specially,  first,  the  general  issue;  secondly,  not  guilty,  as  to  part;  and 
as  to  the  residue,  justification,  that  the  acts  done  by  him,  were  done  in  the  exercise 
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of  hi8  judicial  functions.  Again,  in  Mottyn  v.  Fabrigas  (1  Cowp.  172),  Lord  Mans- 
field, said,  that  "  nothing  was  more  clear,  [371]  than  that  if  liie  Court  has  not  a 
general  jurisdiction  of  the  subject-matter,  the  Defendant  must  plead  to  it."  The 
cases  cited  by  the  Appellants,  of  its  being  patent  upon  the  face  of  the  proceedings, 
that  the  Court  had  no  jurisdiction,  do  not  apply.  How  is  the  Court  to  ascertain 
whether  it  is  a  class  of  cases  which  is  within  the  general  jurisdiction  of  the  Court, 
or  within  the  particular  exception  to  that  jurisdiction,  until  the  Court  tries  the 
question?  But  the  Defendants,  by  pleading  "  Not  guilty,"  admitted  the  jurisdiction 
of  the  Supreme  Court,  and  waived  all  objection  thereto,  and  it  was  not  competent 
to  take  the  objection  at  the  trial. 

Lord  Campbell  (Feb.  22,  1850),  after  stating  the  facts  of  the  case,  proceeded 
as  follows: — Two  questions  arise:  First,  whether  the  objection  to  the  jurisdiction 
of  the  Court  could  be  taken,  under  the  plea  of  "  Not  guilty  " ;  and.  Secondly,  whether 
the  objection  be  well  founded. 

On  the  first  question,  we  have  had  some  difficulty,  and  my  own  opinion  has 
varied  during  the  argument.  It  appears  from  the  Books  of  Practice  cited,  that  it 
has  been  usual  to  plead  such  a  defence  in  the  Indian  Courts,  and,  certainly,  the 
convenient  course  would  be  to  put  it  upon  the  record.  The  issue  joined,  seems  simply  to 
be,  whether  the  alleged  trespasses  were  committed  by  the  Defendants,  and  it  is 
urged,  that  the  necessity  for  a  special  plea  is  rendered  more  urgent  by  the  New 
rules,  introduced  at  Bombay,  which  provide,  that  in  actions  of  trespass,  under  the 
plea  of  "  Not  guilty,"  no  defence  shall  be  given  in  evidence  which  confesses  and 
avoids. 

However,  looking  at  the  Statutes  and  Charters  under  which  this  Court  is  con- 
stituted, and  to  the  cases,  in  [372]  point,  which  have  been  decided  in  Westminster 
Hall,  we  have  come  to  the  conclusion,  that  the  Court,  under  the  plea  of  "  Not  guilty," 
was  bound  to  admit  the  objection. 

By  an  Act  of  Parliament,  the  37th  Geo.  III.,  c.  142,  s.  9,  His  Majesty  was  em- 
powered, by  Charter,  or  Letters  Patent,  under  the  Great  Seal,  to  erect  and  establish 
a  Court  of  Judicature  at  Bombay;  but  the  11th  section  of  that  Act  expressly  decided 
that  such  Court,  so  to  be  erected,  "  should  not  have  or  exercise  any  jurisdiction  in 
any  matter  concerning  the  revenue  under  the  management  of  the  Governor  and 
Council  respectively,  either  within  or  beyond  the  limits  of  the  town,  fort,  or  factory 
of  Bombay,  or  concerning  any  act  done  according  to  the  usage  and  practice  of  the 
country,  and  the  Regulations  of  the  Governor  and  Council." 

In  conformity  with  the  provisions  of  this  Act,  a  Court  of  Judicature,  styled,  "  The 
Court  of  the  Recorder  of  Bombay,"  was  established  by  Letters  Patent  under  the 
Great  Seal  of  Great  Britain,  bearing  date  the  20th  day  of  February,  1798.  These 
Letters  Patent  contained  a  clause,  providing  that  "  the  said  Court  should  not  have, 
or  exercise,  any  jurisdiction,  in  any  matter  concerning  the  revenue,  under  the 
management  of  the  said  Governor  and  Council  respectively,  either  within  or  beyond 
the  limits  of  the  said  town  and  Island  of  Bombay,  or  the  forts  or  factories  subordi- 
nate thereto,  or  concerning  any  act  done  according  to  the  usage  and  practice  of  the 
country,  or  the  Regulations  of  the  Governor  and  Council." 

Subsequently,  in  the  year  1823,  an  Act  of  Parliament  was  passed,  the  4th  (Jeo. 
IV.,  c.  71,  the  7th  8ec-[373]-tion  of  which  provided,  "  that  it  should  be  lawful  for 
His  late  Majesty,  King  George  the  Fourth,  by  Charter,  or  Letters  Patent,  under  the 
Great  Seal  of  Great  Britain,  to  erect  and  establish  a  Supreme  Court  of  Judicature  at 
Bombay,  aforesaid,  to  consist  of  such  and  the  like  number  of  persons,  to  be  named, 
from  time  to  time,  by  His  Majesty,  his  heirs,  and  successors,  with  full  power  to 
exercise  such  civil,  criminal,  admiralty,  and  ecclesiastical  jurisdiction,  both  as  to 
natives  and  British  subjects,  and  to  be  invested  with  such  powers  and  authorities, 
privileges,  and  immunities,  for  the  better  administration  of  the  same,  and  subject 
to  the  same  limitations,  restrictions,  and  control,  within  the  said  town  and  Island 
of  Bombay,  and  the  limits  thereof,  and  the  territories  subordinate  thereto,  and 
within  the  territories  which  now  are,  or  hereafter  may  be,  subject  to,  or  dependent 
upon,  the  said  government  of  Bombay,  as  the  said  Supreme  Court  of  Judicature  in 
Bengal,  by  virtue  of  any  law,  now  in  force  and  unrepealed,  doth  consist  of,  is  in- 
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Tested  with,  or  subject  to,  witbin  the  said  Fort  William,  or  the  places  subject  to,  or 
dependent  on,  the  Government  thereof." 

And  by  the  9th  section  of  the  same  Act,  it  was  provided,  "  That  so  much  of  the 
said  Charter,  granted  by  His  said  Iat«  Majesty,  King  George  the  Third,  for 
erecting  the  Court  of  the  Recorder  of  Bombay,  as  relates  to  the  appointment  of  such 
Recorder,  and  the  erecting  of  such  Courts  of  Judicature  at  Bombay,  in  case  a  new 
Charter  shall  be  granted  by  His  Majesty,  his  heirs,  or  successors,  and  shall  be  openly  ' 
published  at  Bombay,  from  and  immediately  after  such  publication,  shall  cease 
and  determine,  and  be  absolutely  void,  to  all  intents  and  purposes  whatsoever,  and  all 
[374]  powers  and  authorities  granted  by  the  said  Act  of  the  37th  year  of  His  said 
late  Majesty,  King  George  the  Third,  to  the  said  Court  of  the  Recorder  at  Bombay, 
shall  cease  and  determine,  and  be  no  longer  exercised  by  the  Supreme  Court  of 
Judicature  to  be  erected  in  virtue  of  this  Act,  in  the  manner  and  to  the  extent  here- 
inbefore directed." 

The  Supreme  Court  of  Judicature  at  Fort  William,  in  Bengal,  to  which  reference 
is  made  in  the  7th  section  of  the  last^recited  Act,  was  established  by  Letters  Patent, 
under  the  Great  Seal  of  Great  Britain,  bearing  date  the  26th  day  of  March,  1774; 
and  by  an  Act  of  Parliament  passed  in  the  year  1791,  (the  Slst  Geo.  III.,  c.  70,  s. 
8,)  it  was  enacted,  "  That  the  said  Supreme  Court  shall  not  have,  or  exercise,  any 
jurisdiction,  in  any  matter  concerning  the  revenue  or  concerning  any  act  or  acts 
ordered  or  done  in  the  coUection  thereof,  according  to  the  usage  and  practice  of  the 
country,  or  the  Regulations  of  the  Governor-General  and  Council."  Therefore,  that 
clearly  now  regulates  the  existing  Court  of  Bombay. 

The  Supreme  Court  of  Judicature  at  Bombay  was  established  by  Letters  Patent, 
under  the  Great  Seal  of  Great  Britain,  bearing  date  the  8th  day  of  December, 
1823 ;  and  the  Letters  Patent  contain  the  following  clause,  "  Nor  shall  the  said  Court 
have  or  exercise  any  jurisdiction  in  any  matter  concerning  the  revenue  under  the 
management  of  the  said  GJovernor  and  Council  of  Bombay  respectively,  either  within 
or  beyond  the  limits  of  the  said  town,  or  the  forts  and  factories  subordinate  thereto, 
or  concerning  any  act  done,  according  to  the  usage  of  the  country,  or  the  Regula- 
tions of  the  Governor  and  Council  of  Bombay  aforesaid." 

Tlierefore,  by  Statutes  and  charters,  of  which  the  [376]  Judges  of  the  Supreme 
Court  of  Bombay  are  bound  to  take  judicial  notice,  they  are  forbidden  to  exercise 
any  jurisdiction  in  any  matters  concerning  the  revenue  under  the  management  of 
the  Governor  and  Council,  or  any  act  done  according  to  the  Regulations  of  the 
Governor  and  Council  respecting  the  collection  of  the  revenue:  any  such  matter 
arising  before  them  was  declared  to  be  coram  non  judiee. 

We  are  not  prepared  to  say,  how  it  might  have  been,  if,  when  the  Plaintiff's  case 
was  closed,  nothing  more  had  appeared,  than  that  the  Defendants  entered  his  house 
at  Bombay,  and  carried  away  his  lamp. 

Possibly,  under  the  plea  of  "  Not  guilty,"  the  Defendants  might  not  have  been 
at  liberty  to  adduce  evidence  which  went  in  confession  and  avoidance,  and  the 
facts  ousting  the  Court  of  its  jurisdiction  might  never  have  been  judicially  before 
the  Judge.  But  the  Plaintiff,  lumself,  proved  the  controversy  respecting  his  liability 
for  the  arrears  of  the  quit-rent,  the  demand  made  upon  him  for  the  arrears,  and 
the  warrant  to  levy  them  by  distress:  therefore,  supposing,  upon  these  facts,  the 
Court  had  no  jurisdiction  to  try  the  cause,  was  the  Court  to  try  it,  and  give  judg^ 
ment  for  the  Plaintiff,  because  the  Defendants  had  omitted  to  plead  speeiallyt 

This  bears  no  resemblance  to  the  cases  where  there  is  a  plea  in  abatement  to 
the  jurisdiction  of  the  Court,  which  must  point  out  another  Court  before  which  the 
matter  is  cognizable.  If  the  defence  has  been  put  upon  the  record,  it  would  have 
been  in  the  form  of  a  plea  in  bar ;  and  if  well  founded,  it  would  have  been  sufScient, 
without  pointing  out  any  other  Court  in  which  the  suit  might  be  instituted. 

If  the  Court  is  forbidden,  by  law,  to  try  this  cause,  [376]  neither  the  "  New  rules," 
nor  any  omission  of  the  Defendants,  would  give  the  Court  jurisdiction  over  it.  The 
facts  ousting  the  jurisdiction  having  been  brought  judicially  to  the  notice  of  the 
Judge,  and  with  perfect  regularity,  he  usurps  a  jurisdiction  which  does  not  belong 
to  him,  if  he  proceeds  and  gives  judgment  for  the  Plaintiff.  Therefore,  these  facts 
coming  out,  for  the  first  time,  on  Uie  trial  of  an  issue,  although  they  may  seem 
irrelevant  to  that  issue,  he  must  have  power,  by  directing  a  nonsuit,  or  by  some  other 
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meane,  to  stop  the  trial;  and,  acoordinglj,  in  some  Statutes,  which  take  away  the 
jurisdiction  of  Courts  in  particular  cases,  there  is  a  power  expressly  given  to  non- 
suit, and  if  the  jurisdiction  is  clearly  taken  away  by  the  facta  proved,  a  similar 
power  may  be  here  implied. 

The  cases  cited  to  us,  of  Judges  refusing  to  proceed  in  the  trial  of  ludicrous 
wagers,  do  not  appear  to  be  in  point,  for  they  are  not  founded  on  any  rule  of  law, 
but  upon  discretion,  which  has  been  differently  exercised  by  different  Judges. 

However,  the  case  of  Parker  v.  Elding  (1  East.  352)  appears  to  us  a  strong 
authority  in  favour  of  the  Defendants.  That  was  an  action  of  assumpsit  for  work 
and  labour,  with  a  plea  of  non-assumpsit  only.  The  Plaintiff  proved  the  existence 
of  his  demand,  to  the  amount  of  £1  18s.,  and  no  more.  The  debt  arose  in  the  Isle 
of  Ely,  for  which,  by  a  public  Act  of  Parliament,  a  Court  of  Bequests  was  established, 
with  a  clause,  "  that  no  action  for  any  debt,  not  amounting  to  408.,  and  recoverable 
by  that  Act,  in  the  said  Court  of  Requests,  shall  be  brought  against  any  person 
residing  or  inhabiting  within  the  jurisdiction  thereof,  in  any  of  the  King's  Courts, 
at  Westminster."  The  Defendant  resided  in  the  Isle  of  Ely,  where  the  debt  [377] 
was  contracted.  The  objection  of  want  of  jurisdiction  being  made  by  the  Defendant, 
the  Plaintiff  answered  that  it  could  not  be  taken  under  the  plea  of  non-assumpsit, 
and  that  upon  the  issue  joined,  he  was  clearly  entitled  to  a  verdict.  But  Grose, 
Justice,  who  tried  the  cause,  directed  a  verdict  to  be  entered  for  the  Defendant, 
giving  leave  to  the  Plaintiff  to  move  to  enter  a  verdict  for  the  £1  18b.  Such  a 
motion  being  made,  Lord  Eenyon  said :  "  Here  is  a  general  law,  of  which  we  are 
bound  to  take  notice,  which  says,  that 'no  action  shall  be  brought  against  any  person 
residing  within  the  jurisdiction,  for  any  debt  not  amounting  to  40s.,  and  recover- 
able by  virtue  of  that  Act.  The  demand  in  question  is  of  that  sort.  How  then  can 
we  say,  that  the  Plaintiff  shall  recover  it  against  the  positive  direction  of  the  Act}< 
This  being  directed  to  be  taken  as  a  general  Act,  is  part  of  the  general  Law  of  the 
land."    The  other  Judges  concurred,  and  a  rule  to  show  cause  was  refused. 

In  another  case,  of  Taylor  v.  Blair  (3  Term  Rep.  452),  where,  by  a  similar  Court 
of  Requests'  Act,  a  power  was  expressly  given,  on  an  action  being  brought  in  the 
Superior  Courts,  "  to  plead  the  Act  in  bar,"  and  there  having,  under  the  plea  of 
non-assumpsit,  been  a  verdict  for  less  than  408.,  Lord  Kenyon,  in  refusing  leave,  after 
verdict,  to  enter  a  suggestion,  observed,  "  The  Defendant  might  have  pleaded  the 
Statute,  or,  perhaps,  if  the  objection  had  been  made,  at  the  trial,  the  Plaintiff  would 
have  been  nonsuited." 

Less  reliance  is  to  be  placed  upon  the  case  of  HillUtrd  v.  Webster  (6  Man.  and  Gr. 
983),  as  there,  the  Statute  specifically  pointed  out  the  duty  of  the  Juc^e,  on  the  want 
of  jurisdiction  appearing  before  him.  An  Act  for  regulating  the  proceedings  of  a 
local  [378]  Court,  enacted,  "  that  in  case  any  personal  action,  for  the  recovery  of  any 
debt,  shall  be  commenced  out  of  the  jurisdiction,  and  it  shall  appear  to  the  Judge  of 
the  Court  where  such  action  shall  be  tried,  that  tlie  debt  to  be  recovered  in  such  action 
does  not  amount  to  40s.,  and  the  Defendant  shall  prove  that,  at  the  time  of  com- 
mencing such  action,  he  was  resident  within  the  jurisdiction,  then,  unless  the  Judge 
shall  certify  that  there  was  reasonable  ground  for  bringing  the  action  for  more  than 
408.,  such  Plaintiff  shall  not  recover,  but  be  non-suited  in  such  action."  Assumpsit 
being  brought  in  a  superior  Court,  and  non-assumpsit  only  pleaded,  it  appearing 
that  the  debt  to  be  recovered  was  under  408.,  and  that  the  Defendant  was  resident 
within  the  jurisdiction  of  the  local  Court,  a  non-suit  was  entered,  which  the  Court  of 
Common  Pleas  refused  to  disturb.  The  Plaintiff's  Counsel  then  strenuously  con- 
tended that,  under  the  "  New  rules,"  a  special  plea  was  necessary,  to  let  in  the 
defence;  but  Maule,  Justice,  said,  that  upon  such  a  matter  the  new  rules  made  no 
difference. 

We  are,  therefore,  of  opinion,  that  if  the  Supreme  Court  of  Bombay  had  not 
jurisdiction  over  this  cause  of  action,  the  Judge  ought  either  to  have  directed  a 
nonsuit,  or  a  verdict  to  be  entered  for  the  Defendants. 

Upon  the  second  question  we  have  not  been  able  to  entertain  any  doubt.  Whether 
tJie  Plaintiff  might  have  redress  before  any  other  tribunal,  can  only  be  material  in  a 
doubtful  construction  of  the  Statutes  and  Cliarters  establishing  the  Court  in  which 
the  action  was  brought.     If,  hj  these  Statutes  and  Charters,  its  jurisdiction  in  this 
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action  iB  clearly  taken  away,  our  decision  could  not  be  influenced  by  the  considera- 
tion, that  the  Plaintiff  is  left  without  remedy. 

[379]  Wo  are  of  opinion,  that  the  "  quit-rent "  being  part  of  the  revenue  of  the 
East  India  Company,  the  cause  of  action  is  a  matter  concerning  the  revenue  under  the 
management  of  the  Governor  and  Council  of  Bombay,  and  concerning  an  act  done 
according  to  the  Regulations  of  the  Governor  and  Council  of  Bombay.  The  "  quit- 
rent  "  goes  into  the  treasury  of  the  East  India  Company,  and  the  Defendants  bona  fide 
professed  to  act  under  Regulation  XIX.  of  the  Regulations  made  by  the  Governor  and 
Council  of  Bombay,  giving  power  to  the  Collector  to  distrain  for  all  arrears  of  rent 
due  to  the  Company.  For  this  purpose  no  distinction  can  be  taken  between  tliis 
"  quit-rent "  and  the  rent  due  from  the  Rajah  or  Zemindar,  in  respect  of  the  land 
which  they  occupy  and  cultivate. 

The  point,  therefore,  is,  whether  the  exception  of  jurisdiction  only  arises  where 
the  Defendants  have  acted  strictly,  according  to  the  usage  and  practice  of  the 
country,  and  the  Regulations  of  the  Governor  and  Council.  But  upon  this  supposi- 
tion the  proviso  is  wholly  nugatory :  for  if  the  Supreme  Court  is  to  inquire  whether 
the  Defendants  in  this  matter  concerning  the  public  revenue  were  right  in  the  demand 
made,  and  to  decide  in  their  favour  only  if  they  acted  in  entire  conformity  to  the 
Regulations  of  the  Governor  and  Council  of  Bombay,  they  would  equally  be  entitled 
to  succeed,  if  the  Statutes  and  the  Charters  contained  no  exception  or  proviso  for  their 
protection.  Our  books  actually  swarm  with  decisions  putting  a  contrary  construc- 
tion upon  such  enactments,  and  there  can  be  no  rule  more  firmly  established,  than  that 
if  parties  bona  fide  and  not  absurdly  believe  'that  they  are  acting  in  pursuance  of 
Statutes,  and  according  to  law,  they  are  entitled  to  the  special  protection  which  the 
Legis-[380]-lature  intended  for  them,  although  they  have  done  an  illegal  act.  In 
this  case  it  may  well  be  that  the  warrant  against  the  goods  of  Tookaydass  did  not 
authorize  the  taking  the  goods  of  Hurgovundass,  or  even  that  Hurgovundass  might 
not  be  liable  for  the  arrears  of  "  quit-rent "  which  accrued  before  he  became  owner 
of  the  house.  Still  the  Collector  was  evidently  of  opinion,  that  a  distress  might  be 
made  for  the  whole  of  the  arrears  due,  and  that  it  was  sufficient  to  introduce  into  the 
warrant  the  name  of  Tookaydass,  in  whose  name  the  house  continued  to  be  registered. 
The  other  Defendant  never  could  have  doubted  the  sufficiency  of  the  warrant.  If 
Indian  revenue-officers  have  fallen  into  a  mistake,  or  without  bad  faith  have  been 
guilty  of  an  excess  in  executing  the  duties  of  their  office,  the  object  of  the  Legislature 
has  been,  that  they  should  not  be  liable  to  be  sued  in  a  civil  action  before  the  Supreme 
Courts.  Liability  to  be  prosecuted  criminally,  stands  upon  a  totally  different 
foundation. 

We  must  view  the  question  of  the  jurisdiction  of  the  Supreme  Courts  of  India  in 
cases  of  revenue,  upon  the  supposition  that  there  are  peculiar  Courts  m  which  these 
questions  are  to  be  discussed  and  decided.  In  England,  if  such  an  action  were 
brought  in  any  other  Court  than  the  Court  of  Exchequer,  it  would  be  a  mere  matter 
of  course  to  remove  it  into  that  Court,  and  to  prevent  any  other  Court  taking  cog- 
nizance of  it.  Thus  in  the  7th  year  of  James  the  First,  process  issued  out  of  the 
Exchequer  to  levy  an  amercement  of  £10 ;  the  bailiff  levied  the  amercement.  J.  S., 
the  person  on  whom  it  was  levied,  brought  trespass,  and  it  was  said  by  the  Barons, 
and  ordered,  that  if  J.  S.  will  bring  an  action  for  distraining  of  this  amercement,  be 
it  Iaw-[381]-fully  imposed  or  not,  yet  J.  S.  shall  be  restrained  to  sue  in  any  other 
Court  but  in  this,  and  here  he  shall  sue  in  the  office  of  Pleas,  for  the  bailiff  levied  it 
as  an  officer  of  this  Court.  Lane's  Exchequer  Reps.  55.  The  same  doctrine  is  to  be 
found  in  Gawthome  v.  Campbell  (1  Anst.  205),  and  I  can  testify,  that  I  myself,  while  I 
had  the  honour  of  being  Attorney-General  to  the  Crown,  in  several  instances  stopped 
actions  commenced  in  the  Courts  of  King's  Bench  and  Common  Pleas  by  an  applica- 
tion to  the  Court  of  Exchequer,  upon  an  allegation,  that  the  King's  revenue  came  in 
question  in  the  subject  to  be  discussed ;  without  attepting  to  show  that  the  parties 
impleaded  had  acted  lawful,  and  had  a  good  defence. 

We  are,  therefore,  bound  to  differ  from  the  Judge  below,  who  says,  "  that  the 
jurisdiction  of  his  Court  has  not  been  taken  away,  when  the  act  complained  of  is 
not  warranted  by  the  country,  or  by  the  Company's  Regulations."  If  it  concerned 
the  revenue,  or  was  a  matter  concerning  an  act  bona  fide  believed  to  be  done  according 
to  the  Regulations  of  the  Governor  and  Council  of  Bombay,  his  jurisdiction  was  gone, 
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although  prima  facie  it  appeared  to  be  a  trespass  over  which  his  jurisdiction  might 
be  properly  exercised. 

We  hope  that  if  the  Plaintiff  was  injured,  he  might  have  had  redress  by  a 
different  proceeding;  but  at  any  rate,  we  are  of  opinion,  that  he  was  not  entitled  to 
redress  by  suing  in  the  Supreme  Court  at  Bombay,  and  we  shall  humbly  advise  Her 
Majesty,  that  the  judgment  appealed  against  should  be  reversed. 

The  effect  of  their  Lordships'  decision  will  be,  to  make  the  rule  nisi  of  the  14th 
of  June,  1847,  absolute. 

[Mews'  Dig.  tit.  COURT,  D.  Inpkrior  Courts  ;  1.  General  Principle! ;  tit.  PRAC- 
TICE, A.  I.  Notice  op  Action,  b.  To  whom  given,  2.  Act»  done  in  pursuance  of 
Statute,  XXV.  Pleading,  c.  Defence.  S.C.  6  Moo.  P.C.  257.  On  point  (i.)  as  to 
acting  in  pursuance  of  Statute  (4  Moo.  Ind.  App.  379,  380).  Distinguished 
in  Sinclair  v.  Broughton,  1882,  L.R.  9  Ind.  App.  at  p.  172;  and  see  Colder  v. 
Halket,  1839,  3  Moo.  P.C.  28 ;  2  Moo.  Ind.  App.  293  ;  (ii.)  as  to  special  leave  to 
appeal  in  civil  cases,  see  note  to  Retemeyer  v.  Ohertnuller,  1837,  2  Moo.  P.C.  at 
p.  125  ;  and  cf.  Castrigue  v.  Buttigieg,  1853-55, 10  Moo.  P.C.  94 ;  Inre  Sibnarain 
Ghose,  1853,  8  Moo.  P.C.  276 ;  Sibnarain  Ghost  v.  Hnllodhar  Doss,  1854,  9 
Moo.  P.C.  354 ;  Kerakoose  v.  Brooks,  1860,  14  Moo.  P.C.  452 ;  Brown  v.  Mac- 
laughan,  1870,  7  Moo.  P.C.  (N.S.)  306;  Baboo  Lekraj  Roy  v.  Kanhya  Singh, 
1874,  L.R.  1  Ind.  App.  317 ;  Banarsi  Parshad  v.  Kctshi  Krishna  Narain  (1900), 
28  Ind.  App.  11 ;  (iii.)  as  to  exclusion  of  revenue  cases  from  original  jurisdiction 
of  Indian  High  Courts,  see  Ilbert,  Government  of  India,  pp.  243,  249.  The  High 
Court  of  Bombay  is  now  constituted  by  Letters  Patent  of  28th  Dec.  1865  (Stat. 
R.  and  0.  Rev.  iv.  108)  made  under  the  Indian  High  Courts  Act,  1861  (24  and 
25  Vict.  c.  104).] 


[382]  MUTTYLOLL  SEAh,— Appellant;  ROBERT  0'DOV}DA,— Respondent  * 

[Feb.  25,  28,  29,  1848]. 

On  Appeal  from  the  Supreme  Court  of  Judicature,  at  Fort  WUliam  in  Bengal 

A  Bill  of  Sale  and  assignment  of  goods,  described  as  being  in  certain  warehouses 
belonging  to  A.,  was  given  by  him  for  the  loan  of  a  sum  expressed  to  have  been 
paid  on  the  day  of  the  date  thereof.  Upon  an  action  of  trover  brought  against 
the  assignee  of  A.,  who  had  seized  the  goods,  it  appeared,  in  evidence,  that  a 
portion  only  of  the  goods  was  in  the  warehouse  specified  at  the  date  of  the  sale, 
and  that  no  part  of  the  loan  was  paid  on  that  day,  the  same  being  discharged 
by  instalments  a  few  days  afterwards :  whereupon  the  Judges  of  the  Supreme 
Court  held,  that  there  had  been  no  valid  transfer,  and,  consequently,  no  con- 
version, and  gave  an  interlocutory  judgment  and  verdict  in  accordance  with 
such  view. 

Held  by  the  Judicial  Committee,  on  appeal  from  such  judgment  and  verdict,  and 
from  an  order  refusing  a  new  trial,  that  the  judgment  and  verdict  were  not 
justified  by  the  evidence,  and  must  be  reversed,  and  a  new  trial  granted. 

This  was  an  action  of  trover  brought  by  the  Appellant  against  the  Respondent, 
the  assignee  of  the  estate  and  effects  of  the  firm  of  Messrs.  Tulloh  and  Co.  of  Calcutta. 
The  circumstances  which  led  to  this  action,  were  as  follows: — 

In  the  year  1846,  the  firm  of  Tulloh  and  Co.  carried  on  business,  in  Calcutta,  as 
merchants  and  brokers.  The  firm  had,  for  some  time,  had  extensive  dealings  in  trade 
with  the  Appellant,  and,  on  the  30th  of  April,  [383]  1846,  was  indebted  to  him  in  a 
sum  amounting  to  £70,000,  for  which  he  held  securities.  At  that  time,  they  had  a 
pressing  occasion  for  an  immediate  advance  of  money,  and  Mr.  Dowleans,  one  of  the 


*  Present :   Members  of  the  Judicial  Committee, — ^Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
P.C.  VII.  745  24a 
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partners,  in  the  name  of  the  firm,  applied  to  the  Appellant  for  a  loan  of  Rs.  60,000, 
who  was  willing  to  entertain  the  request,  but  required  a  fresh  security  for  the  advance. 
Dowleans  proposed  that  Tulloh  and  Co.  should  give  him  an  assignment,  by  way  of 
mortgage,  of  a  quantity  of  wine,  ale,  and  other  liquors  belonging  to  the  firm.  The 
Appellant  had  a  draft  bill  of  sale,  and  assignment,  prepared,  and  delivered  it  to 
Dowleans,  informing  him,  that  if  the  firm  would  execute  a  bill  of  sale,  and  give  him 
possession  of  their  own  stock  of  wines  and  other  liquors,  he  would,  at  once,  advance 
the  sum  of  Rs.  15,000,  which  was  required  immediately,  and  the  balance  of  the  Rs. 
60,000,  as  there  was  occasion  for  it  At  that  time,  the  wines  and  other  liquors  in 
question,  were  in  two  different  godowns,  or  warehouses,  one  called  the  Mission  Row, 
or  Hickey  Bailey's  godown,  which  contained  exclusively  their  own  wines  and  liquors, 
and  the  other  called  the  Bengal  Club  godown,  in  which  the  goods  belonging  to  the  firm 
were  mixed  up  with  consignments  from  their  constituents,  Mitrusted  to  them  for  sale. 
The  value  of  the  wines  and  other  liquors,  which  were  their  own  property,  was  between 
sixty  and  seventy  thousand  rupees.  Dowleans  agreed  to  the  terms  required  by  the 
Appellant,  and,  on  the  next  day,  the  Ist  of  May,  the  following  bill  of  sale  and  assign- 
ment (copied  from  the  draft  prepared  by  the  Appellant)  and  memorandum  was 
written  out  by  Mr.  Buckland,  another  of  the  partners,  [384]  and  signed  by  him,  in  the 
name  of  the  firm  of  Tulloh  aind  Co. : — 

"  We  do  acknowledge  to  have  this  day  borrowed  and  received,  from  Baboo 
Muttyloll  Seal,  the  sum  of  Company's  rupees  60,000 ;  and,  in  consideration  of  the 
same,  we  do  liereby  bargain,  and  sell,  and  assign,  to  the  said  Baboo  Muttyloll  Seal, 
all  and  every  the  goods,  merchandizes,  chattels,  and  effects,  now  lying  and  being  in 
certain  godowns  and  premises  of  and  belonging  to  us,  in  Mission  Row,  Calcutta, 
known  under  the  name  of  Hickey  Bailey  and  Q>mpany'8  godowns,  to  hold  and  receive, 
as  and  for  his  own  goods,  chattels  and  effects :  and  we  do  hereby  warrant  the  same 
to  the  said  Muttyloll  Seal,  against  us,  and  each  of  us,  our  executors  and  admini- 
strators, for  ever.     Dated  the  30th  of  April,  1846,  Tulloh  and  Co. 

"  Be  it  known  that,  on  this  day,  possession  of  the  said  several  goods  and  mer- 
chandizes, chattels  and  effects,  was  given  to  the  said  Muttyloll  Seal,  Esquire,  by 
delivering  to  him  the  keys  of  the  several  godowns,  in  which  the  said  goods  are  stored. 
"  WUnets,  "  Calcutta,  Itf  May,  1846. 

"  John  Hughes.  "  Tulloh  and  Co." 

"  Peter  Palmer." 

Neither  Hughes  nor  Palmer,  whose  names  appeared  as  attesting  witnesses  to  this 
statement,  and  who  were  at  that  time  clerks  in  the  employ  of  Tulloh  and  Co.,  actually 
saw  it  executed  by  Buckland ;  but  being  well  acquainted  with  his  handwriting,  they 
added  their  signatures  afterwards  on  the  same  day,  at  the  request  of  Dowleans. 

Immediately  after  the  bill  of  sale  was  made  out  and  signed,  the  Appellant  ad- 
vanced to  Tulloh  and  Co.,  [386]  Rs.  15,000.  Within  two  or  three  days  afterwards,  he 
advanced  to  them  two  other  sums,  one  of  Rs.  10,000,  and  the  other  of  Rs.  4300 ;  and 
on  the  9th  of  May,  he  accepted  a  bill  of  exchange  for  Rs.  31,61 1.  1.  6.,  drawn  upon  him 
by  Tulloh  and  Co.,  and  payable  three  days  after  date,  and  other  large  sums  were  aleo 
paid  by  him  on  their  account.  These  monies  were  advanced  upon  security  of  the 
goods  agreed  to  be  assigned  to  the  Appellant. 

Immediately  after  the  Bill  of  Sale  was  signed  by  Tulloh  and  Co.,  Dowleans  gave 
directions  to  one  of  the  clerks  to  make  out  a  correct  list  of  all  the  goods  in  question, 
and  transfer  them  to  the  custody  of  the  sircar,  or  clerk  of  the  Appellant.  He  then, 
accompanied  by  Palmer  and  another  of  the  clerks  of  Tulloh  and  Co,  took  with  him 
Gangooly,  the  managing  clerk  of  the  Appellant,  and  went  to  the  Mission  Row 
godown,  and  told  their  warehouseman,  Rajoo  Dutt,  to  give  possession  of  it  to 
Gangooly,  and  also  to  make  over  to  him  all  the  wines  and  liquors  stored  in  it,  and 
also  those  belonging  to  Tulloh  and  Co.,  which  were  in  the  Bengal  Club  godowns,  but 
not  those  which  were  the  property  of  their  constituents.  Gangooly  then  took  pos- 
session of  the  warehouses,  and  sent  for  two  locks,  one  of  which  he  caused  to  be  placed 
on  the  door  of  the  Mission  Row  godown,  and  the  other  on  that  of  the  Bengal  Club 
godown.  Some  of  the  goods  in  the  latter  godown  were  removed  the  same  day  ;  but  as 
the  quantity  was  large,  and  the  goods  belonging  to  Tulloh  and  Co.,  as  their  own 
property,  could  not  be  immediately  separated  from  their  consignments,  it  took  five 
days  to  remove  them  all.     Until  this  was  completed,  Rajoo  Dutt  kept  padlocks  of  hii 
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own  upon  the  doors  of  the  Mission  Row  and  the  Bengal  Club  go-[386]-down8,  and 
Gangooly  stationed  every  evening  a  watchman  at  each  door.  On  the  fifth  day  the 
Mission  Row  godown  was  quite  full,  and  a  list  was  made  out  by  Ramdhone  Hose,  one 
of  the  clerks  of  the  Appellant,  of  all  the  goods  in  that  godown,  as  well  as  of  those  that 
still  remained  in  the  Bengal  Club  godown  belonging  to  TuUoh  and  Co.  The  other 
goods  in  the  Bengal  Club  godown,  which  consisted  of  consignments,  had  in  the  mean- 
time been  removed,  and  none  remained  there  but  those  which  belonged  exclusively 
to  Tulloh  and  Co.  Gangooly  then  informed  Dowleans  that  the  Mission  Row  godown 
was  full,  and  the  keys  of  the  two  padlocks,  which  Rajoo  Dutt  had  kept  up  to  that  time, 
were  delivered  up  to  him. 

During  this  interval,  Tulloh  and  Go.  sometimes  sent  for  different  quantities  of 
the  wines  and  liquors  which  were  in  the  possession  of  the  Appellant,  but,  with  one  or 
two  exceptions,  paid  in  cash  for  whatever  they  received  out  of  the  godowns  before 
mentioned,  and  a  list  of  these  deliveries,  and  the  amounts  paid  upon  each,  was  kept 
by  Gangooly. 

On  the  19th  of  May,  the  firm  of  Tulloh  and  Co.  was,  under  the  provisions  of  the 
Act,  9  Geo.  IV.,  chap.  73,  entitled,  "  An  Act  to  provide  for  the  relief  of  Insolvent 
Debtors  in  the  East  Indies,"  adjudged  by  the  Insolvent  Debtors'  Court  at  Calcutta  to 
have  committed  an  act  of  insolvency ;  and  on  the  following  day  the  Respondent  was 
duly  appointed  assignee  of  their  estate  and  effects. 

On  the  26th  of  May,  the  Respondent  turned  the  servants  of  the  Appellant  out  of 
possession  of  the  Mission  Row  and  Bengal  Club  godowns,  and  took  away  from  them 
the  keys  of  the  doors,  and  seized  the  goods  contained  in  them,  which  he  refused  to 
deliver  up. 

[387]  The  Appellant,  on  the  9th  of  June,  1846,  brought  an  action  of  trover,  in 
the  Supreme  Court  of  Calcutta,  against  the  Respondent,  and  laid  the  damages  at 
Rs.  100,000.  The  Respondent  pleaded  two  pleas  to  the  declaration:  First,  not 
guilty;  and.  Secondly,  denial  of  Plaintiff's  possession. 

The  cause  was  tried  before  Mr.  Justice  Grant  and  Mr.  Justice  Seton,  on  the  13th 
of  July  and  two  following  days,  when  the  above  facts  were  established,  by  evidence, 
on  the  part  of  the  Plaintiff.  The  Court  gave  interlocutory  judgment  in  the  nature 
of  a  verdict  for  the  Defendant,  on  both  the  issues  raised  by  the  pleadings.  The 
following  reasons  were  delivered  by  Mr.  Justice  Grant: — "  We  are  of  opinion,  that 
there  must  be  a  verdict  for  the  Defendant.  The  assignment  which  is  put  in  by  the 
Plaintiff,  bears  date  the  30th  of  April ;  and  dates,  in  a  matter  of  this  sort,  are  things 
of  great  importance.  It  states,  the  borrowing  and  receipt  of  Rs.  60,000,  on  that 
date,  when  it  appears,  from  the  evidence  offered  by  the  Plaintiff,  that  no  money 
was,  upon  that  day,  borrowed  or  received ;  and  it  states,  that  goods  in  the  godown 
in  Mission  Row,  called  Hickey  Bailey's  godown,  were  delivered  to  the  Plaintiff, 
when,  in  fact,  it  appears,  that  few  of  the  goods  in  question  were,  at  that  time,  in 
that  godown,  and  no  goods  were  then  delivered  to  the  Plaintiff.  To  this  document 
is  appended  a  memorandum,  bearing  date  the  Ist  of  May,  signed  by  Tulloh  and  Co., 
to  which  is  annexed  a  false  attestation,  the  witnesses  who  attest  not  being,  either  of 
them,  present  when  the  signature  was  affixed.  We  think,  therefore,  that  the  founda- 
tion of  the  Plaintiff's  claim  fails  him,  for  the  document  put  in  to  prove  this  transac- 
tion, states  one  entirely  different  from  the  trans-[388]-action  which  he  has  proved. 
The  document  being  disproved  by  the  evidence ;  upon  the  qustion  of  law  we  give  no 
opinion,  because  it  is  unnecessary;  but,  if  it  were  necessary,  I  should  have  little 
difficulty  in  giving  my  opinion,  that  there  was  no  valid  transfer  of  possession, 
according  to  the  old  case  in  Lord  Coke's  Reports  (Tyne's  Case,  3  Rep.  p.  80),  and 
every  case  upon  the  subject  .since ;  all  which  show,  that  the  transfer  of  possession 
must  be  open  and  notorious,  to  prevail  against  the  right  of  the  assignee  of  the  In- 
solvent Court." 

The  Appellant  afterwards  applied  for  a  rule  nui,  for  a  new  trial,  on  two  grounds : 
— ^First,  that  the  verdict  was  against  evidence;  and.  Secondly,  that  there  was  a 
misdirection  in  point  of  law.  The  Court  refused  the  rule,  as  it  "  considered  that  the 
verdict  was  not  against  evidence,  and  that  there  was  no  misdirection;  that  the  case 
was  decided  on  the  matters  of  fact  solely;  viz.,  that  the  evidence  given  by  the 
Plaintiff  did  not  support  the  written  document  set  up  by  him  as  the  foundation  of 
his  case,  but  was  in  contradiction  to  it."  , 
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The  Appellant  appealed  from  the  interlocutory  judgpient  of  the  Court,  in  the 
nature  of  a  verdict,  and  also  from  the  Order,  refusing  a  new  trial,  to  Her  Majesty 
in  Council. 

Mr.  Wigram,  Q.C.,  Mr.  Leith,  and  Mr.  Forsyth,  for  the  Appellant. — This  judgment 
cannot  stand.  The  reasoning  of  the  Court,  both  on  delivering  interlocutory  judg- 
ment, and  in  refusing  a  new  trial,  is  inapplicable  to  the  case.  It  was  founded  on  an 
erroneous  view  of  the  law.  This  is  not  an  action  brought  on  an  executory  contract 
[3891  contained  in  a  written  instrument.  The  only  question  was,  whether  there  was 
a  valid  transfer  of  the  goods  to  the  Appellant.  The  evidence  was  consistent  with 
t^e  Bill  of  Sale,  but  the  Court,  in  its  judgment,  does  not  profess  to  consider  the  differ- 
ence between  the  Bill  of  Sale  and  the  facts  proved  in  evidence,  as  a  badge  of  fraud, 
in  which  view  alone  it  could  have  any  bearing  upon  the  question  at  issue  in  the  cause; 
but  it  treats  the  difference  between  the  Bill  of  Sale  and  the  facts  proved  in  evidence, 
as  if  it  were  a  variance  in  itself  fatal  to  the  Plaintiff's  case.  We  submit,  however, 
that  unless  there  had  been  some  question  of  fraud,  this  difference  was  wholly  im- 
material. It  made  no  difference  as  to  the  legal  effect  of  the  assignment,  whether 
the  whole  of  the  money  was  advanced  at  one  time  or  by  instalments,  or  whether  all 
or  part  only  of  the  goods,  in  question,  were,  at  that  time,  delivered  to  the  Appellant 
The  only  question  for  the  Court  to  consider,  was,  whether  the  goods  were  reailj 
pledged,  for  a  bona  fide  advance,  and  this  fact  is  established  by  the  evidence.  The 
Court  declined  to  give  an  opinion  that  the  transfer  was  invalid,  on  the  ground  of 
not  being  open  and  notorious,  although  the  Judge  says,  that  if  it  were  necessaiy  he 
would  have  little  difficulty  in  deciding  against  its  validity  on  that  account.  Upon 
this  point,  also^  we  submit  that  the  Court  is  mistaken,  for  all  the  circumstances 
attending  the  assignment  negatived  fraud,  and  gave  sufficient  notice  of  the  transfer 
of  the  goods.  The  delivery  took  place  openly,  and  it  was  notorious  to  alL  Even  if 
Tulloh  and  Co.  had  retained  possession,  it  would  have  made  no  difference,  as  there 
was  no  fraud,  and  the  Plaintiff's  title  was  not  impeachable  under  the  Indian  In- 
solvent Act,  upon  their  reputed  ownership.  [390]  It  is  not  even  suggested  by  the 
Court,  that  the  assignment  was  voluntary  on  the  part  of  Tulloh  and  Co.,  so  as  to  be 
defeated  by  force  of  the  28th  section  of  the  Indian  Insolvent  Act,  9  Geo.  IV.,  c.  73. 
The  evidence  established,  that  the  legal  property  and  right  of  possession  in  the  goods 
were,  at  the  time  of  the  seizure  by  the  Respondent,  vested  in  the  Appellant ;  that  being 
so,  the  Respondent  was  guilty  of  a  conversion.  The  verdict  was  entered,  and  judg- 
ment signed  by  the  Respondent  on  both  the  issues  raised  by  the  pleadings,  whereas 
the  evidence  established  the  fact  of  a  conversion,  and,  therefore,  even  if  the  Re- 
spondent had  been  entitled  to  a  verdict  on  the  second  issue,  still  the  verdict  on  the 
issue  of  "  not  guilty  "  ought  to  have  been  entered  for  the  Appellant.  A  new  trial 
ought  to  have  been  granted  to  the  Appellant,  as  the  verdict  was  against  evidence, 
and  there  was  a  misdirection  in  point  of  law.  They  referred  to  the  following 
authorities:  Lady  Arvndell  v.  PMpps  (10  Ves.  139).  Martindale  v.  Booth  (3  Bar. 
and  Ad.  498).  Manton  v.  Moore  (7  Term.  67).  Smith  v.  Topping  (5  Bar.  and  Ad. 
674).  Tvryne'a  Gage  (3  Co.  Rep.  80).  Parke  v.  Mears  (2  Bos.  and  PulL  217). 
GreUier  v.  Neale  (Peake's  N.P.  Cases,  146).  Cadogan  v.  Kennet  (Cowp.  435). 
Fitzgerald  v.  Elsee  (2  Camp.  635). 

Mr.  Parker,  Q.C.,  and  Mr.  Greenwood,  for  the  Respondent. — We  submit,  that  the 
conversion  was  not  made  out,  and  that,  upon  the  evidence,  the  goods  mentioned  in 
the  declaration  were  not  sufficiently  connected  with  the  places,  times,  and  goods 
spoken  of  by  the  wit-[391]-ne8see.  Upon  the  evidence  adduced,  the  Court  could  come 
to  no  other  conclusion,  tiian  that  the  Plaintiff  failed  to  prove  any  assignment  to 
himself  of  the  goods  taken  by  the  Defendant ;  and  viewing  the  finding  of  the  Court 
as  a  verdict  of  a  jury,  it  ought  not  to  be  disturbed.  It  is  clear,  that  under  tiie 
circumstances  proved,  even  if  the  Plaintiff  had  succeeded  in  proving  an  assignment 
to  himself,  such  assignment  would  have  been  void  as  against  the  creditors  of  Messrs. 
Tulloh  and  Co.,  and  especially  as  against  the  Defendant,  as  assignee  of  the  insolv^its, 
under  the  statute,  9  Geo.  IV.,  c.  73.  They  cited  Batiersbee  v.  Farrington  (1  Swanst. 
106).     Belcher  v.  PriiUe  (10  Bing.  408). 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  are  unanimously  of  opinion, 
that  the  Appellant  is  entitled  to  a  new  trial,  as  they  consider  that  the  Court  below 
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has  not  weighed  all  the  circmnetanoefl  in  evidence,  with  sufiScient  accuracy  to  justify 
the  verdict  it  has  given.  Their  Lordships  do  not  think  it  right,  or  fit,  to  enter  into 
the  particular  reasons  the  learned  Judges  below  have  given,  but  consider  that  there 
should  be  a  new  trial.  The  opinion  of  their  Lordships  is,  therefore,  that  the  judg- 
ment of  the  Court  below  be  reversed,  and  that  the  rule  for  a  new  trial  be  made 
absolute. 

[892]  RAS  MUNI  DIBIAE,— Appellant;  PRAN  KISHEN  DAS,— Respondent  * 

[June  27,  1848]. 
On  Appeal  from  the  Stidder  Dewawny  Court  at  Calcutta. 

In  the  case  of  a  mortgaged  Zemindary,  partly  situated  in  two  separate  districts 
— ^Held  that  an  order,  made  by  the  Judge  of  the  Civil  Court  of  one  district, 
for  foreclosure  of  the  whole  of  the  mortgaged  property,  was  a  sufficient  com- 
pliance with  the  provisions  of  Bengal  Reg.  XVII.  of  1806,  sec.  8,  as  to  give 
the  Civil  Court  of  that  district  jurisdiction  to  entertain  a  suit  relating  to  the 
whole  property  comprised  in  the  mortgage,  and  to  decree  a  foreclosure. 

The  mortgagor,  by  deed,  authorized  his  widow  to  adopt  a  son.  After  his  death 
his  widow  exercised  the  power,  and  adopted  a  boy,  a  minor,  who  became  by 
tile  Hindoo  law,  the  legal  representative  of  the  deceased.  The  order  for 
foreclosure  was  served  on  the  widow  only.  Held,  further,  that,  as  the  widow 
had  a  life  interest,  and  was  also  guardian  of  the  minor,  such  service  was 
sufficient. 

This  was  a  suit  for  foieclosure,  brought  under  the  following  circumstances:  — 

On  the  27th  of  October,  1830,  Rae  Bejay  Kishen,  in  consideration  of  the  sum 
of  Rs.  37,000,  executed  a  Bill  of  Sale  of  a  moiety  of  his  Zemindary  of  Sumskar 
Bhedurpoor  in  the  pergunna  of  Sumskar,  to  one  Ram  Soondur  Das.  This  Zemin- 
dary was  partly  situate  in  the  district  of  Bheerbhoom  and  partly  in  Moor- 
shedabad,  and  included,  for  revenue  purposes,  in  the  district  of  Moor- 
sbedabad.  The  deed,  after  reciting  the  possession  and  title  of  Rae  Bejay 
Kishen  to  the  Zemindary,  and  the  nature  of  the  transaction,  contained  the  following 
[393]  declaration  on  the  part  of  Rae  Bejay  Kishen : — "  I  have  sold  all  my  right  and 
title  in  that  half  portion  of  the  said  talook  and  its  appurtenances,  cultivated  and 
waste  lands,  entire  within  its  four  boundaries,  land  and  water,  rent  and  duties, 
except  those  abolished  by  Government,  all  the  lands  cultivated  and  waste,  profits 
of  wood,  water,  and  rushes,  forest,  fruit,  lakes  and  marshes,  tanks,  gardens,  fruit 
and  barren  trees,  except  endowed  lands,  and  rent  free,  and  those  continued  by 
Government.  You  shall  take  possession  of  it,  and  exclude  my  name  from  the  Govern- 
ment Records,  and  have  your  name  entered  for  the  talook  in  the  Collector's  c^ce, 
pay  the  Government  revenue,  and  enjoy  it  in  ease  with  your  sons,  grandsons,  and 
others  in  succession ;  and  you  have  the  right  of  granting  and  selling  the  half  portion 
of  that  estate  with  its  appurtenances,  and  I  and  my  heirs  have  no  concern  with  it : 
if  I  and  my  heirs  at  any  time  make  a  claim  for  it,  it  is  false  and  void." 

On  the  same  day  Ram  Soondur  Das  executed  to  Rae  Bejay  Kishen  a  deed  of 
defeazance,  to  the  effect,  that  if  the  purchase-money  and  interest  was  paid  to  him 
within  five  years  from  that  date,  the  Bill  of  Sale  was  to  be  returned ;  otherwise,  after 
the  expiration  of  that  term,  the  property  was  to  be  absolutely  vested  in  Ram  Soondur 
Das. 

Rae  Bejay  Kishen,  the  mortgagor,  died  in  1832,  childless,  leaving  a  widow, 
Ras  Muni  Dibiah,  the  Appellant.  By  a  deed,  dated  the  24th  of  February,  1832, 
made  previous  to  his  decease,  he  directed  that  his  widow  should  possess  his  Zemin- 
dary and  enjoy  it  during  her  lifetime,  and  granted  his  widow  permission  to  adopt 
a  son  or  sons;  and  directed  that  on  her  death,  such  adopted  son  or  sons  should  [394] 
inherit  all  his  property;  and  directed  her  to  pay  off  and  discharge  his  mortage 
debts,  by  selling  or  mortgaging  any  portion  of  his  Zemindary.     The  Appellant 

*  Present:  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  A.  Johnston. 
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entered  into  possession  of  the  estate  and  Zemindary  of  her  deceased  husband,  and, 
as  she  was  a  minor,  a  guardian  and  manager  was  appo-inted  by  the  Court  of  Wards, 
and  the  estate  was  placed  under  their  control. 

The  mortgage  money  and  interest  was  not  repaid  by  the  mortgagor  during  his 
lifetime,  or  by  his  widow  after  his  decease.  Before  any  proceedings  were  taken,  the 
mortgagee  died,  leaving  two  sons,  the  eldest  of  whom,  Pran  Kishen  Das,  the  Re- 
spondent, afterwards  represented  his  estate. 

The  Appellant,  under  the  authority  given  her  by  Rae  Bejay  Kishen,  adopted  a 
boy,  as  son  to  her  deceased  husband. 

As  the  term  stipulated  in  the  deed  of  defeazance  had  expired,  the  Respondent, 
on  the  30th  of  October,  1835,  pursuant  to  Reg.  XVII.  of  1806,  presented  a  petition 
to  the  Civil  Court  of  Moorshedabad,  where  the  property  in  dispute  was  partly  situate, 
for  an  order  of  foreclosure  to  be  issued  against  the  Appellant  and  Ooday  Chum,  the 
guardian  and  manager,  then  in  possession  of  the  estate.  By  an  order  of  the  same 
date,  it  was  ordered,  that  "  the  Appellant  and  her  guardian  and  manager  should  pay 
the  said  sum  (Rs.  37,000)  with  interest,  within  one  year  in  full,  and  at  once,  otherwise 
they  were  to  have  no  right  whatever  to  the  mortgaged  property,  after  the  expiration 
of  the  term  contained  in  this  order."  This  order  was  served  on  the  Appellant  and 
Ooday  Churn,  but  not  on  the  adopted  son. 

The  principal  and  interest  not  having  been  paid  within  the  year  fixed  by  the  order 
of  foreclosure,  [395]  the  Respondent  filed  his  plaint  on  the  2nd  of  February,  1837, 
in  the  Zillah  Court  of  Moorshedabad,  against  the  Appellant,  as  the  widow  of  Rae 
Bejay  Kishen,  and  adoptive  mother  and  guardian  of  Rae  Kishen  Chund,  and  Gopal 
Kanth  Bhuttacharj,  who  had  been  appointed  manager  in  the  place  of  Ooday  Churn ; 
and  as  the  estate  still  continued  under  the  Court  of  Wards,  the  Plaintiff  made  the 
Collector  of  Moorshedabad,  a  Defendant  thereto ;  to  obtain  possession  of  the  moiety 
of  Sumskar  Bhedurpoor,  with  all  its  appurtenances  and  rights  and  profits  collected 
from  it 

The  Collector  of  Moorshedabad,  by  his  answer,  took  two  objections  to  the  jurisdic- 
tion of  the  Court  to  entertain  the  suit :  First,  that  the  order  to  foreclose,  obtained  by 
the  Plaintiff  from  the  Civil  Court  of  Moorshedabad,  was  contrary  to  the  provisions 
of  Reg.  XVII.,  sec.  8,  of  1806,  the  property  in  dispute  being,  as  he  alleged,  situate  in 
the  district  of  Beerbhoom,  from  which  Court  the  Plaintiff  ought  to  have  obtained 
the  order  to  foreclose ;  and.  Secondly,  he  contended  that  the  Civil  Court  of  Beerbhoom 
alone,  had  jurisdiction  to  entertain  the  suit 

Gopal  Kanth  Bhuttacharj,  by  his  answer,  also  insisted,  that  the  order  to  foreclose 
should  have  issued  from  the  Civil  Court  of  Beerbhoom ;  and  further  objected  to  the 
validity  of  the  order,  as  it  had  not  been  served  on  the  minor  adopted  son,  and  referred 
to  the  case  of  Mahomud  Rae  v.  Raja  Kiihen  Chund-er,  No.  134  of  1836,  in  support 
of  this  objection.  And  he  further  denied  the  justness  of  the  demand,  contending 
that  the  Plaintiff's  father  had  not  advanced  to  Rae  Bejay  Kishen,  Rs>  37,000,  but  had 
only  paid  him  Rs.  25,900,  and  that  he  took  the  remaining  Rs.  11,100,  as  discount, 
contrary  to  the  Regulations. 

[396]  The  Plaintiff  replied  to  the  answer  of  the  Collector,  insisting,  that  the  order 
to  foreclose  was  properly  obtained  from,  and  the  suit  properly  brought  in,  the 
Moorshedabad  Court,  according  to  Reg.  XVII.  of  1806,  the  property  in  dispute  being 
situate  in  that  district,  as  well  as  Beerbhoom ;  and  he  relied  on  an  order  which  he 
had  obtained,  upon  Petition,  from  the  Sudder  Court  for  a  trial  of  the  cause  in  the 
Moorshedabad  Court.  On  the  1st  of  March,  1838,  he  replied  to  the  answer  of  Gopal 
Kanth  Bhuttacharj,  insisting,  for  the  reasons  stated  in  his  reply  to  the  Collector, 
that  the  proceedings  were  regular,  and  submitted,  that  the  infant  was  no  party  to, 
and  did  not  require  to  be  served  with,  the  order  to  foreclose,  inasmuch  as  the  estate 
was  under  the  control  of  the  Court  of  Wards ;  and  denied  the  allegation  respecting 
the  payment  of  Rs.  25,900,  instead  of  Rs.  37,000,  as  alleged  in  the  answer. 

The  suit  was  referred  for  trial  to  the  Court  of  the  Principal  Sudder  Amin  of  the 
Civil  Court  of  Moorshedabad. 

The  case  of  the  Respondent  was  proved  by  the  instrument  of  sale,  and  the  produc- 
tion of  three  of  the  attesting  witnesses,  who  proved  the  execution  by  Rae  Bejay 
Kishen,  and  the  payment  of  the  money  by  Ram  Soondur  Das,  and  the  execution  and 
delivery  by  the  latter  of  the  agreement  of  defeazance.     The  Defendants  examined 
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no  witnesses,  but  during  the  hearing  an  application  was  made  for  witnesses  to  be 
summoned,  which  the  Court  refused. 

The  Principal  Sudder  Amin  made  his  decree  on  the  29th  of  August,  1838,  the 
material  part  of  which  was  in  these  terms: — "  The  answer  of  Ras  Muni  Dibiah  is 
nothing  but  mere  surplusage,  for  although  the  Ze-[397]-mindary  claimed  is  both  in 
this  and  the  Beerbhoom  district,  the  order  for  a  foreclosure  was  issued  in  thii 
district,  and  upon  the  petition  of  the  PlaintifiF,  an  order  was  passed  hj  the  Sudder 
Dewanny  Court  at  Calcutta,  on  the  9th  of  December,  1837,  to  try  his  case  in  this 
district;  and  it  is  not  required  by  the  Regulatimis  that  when  mortgaged  property 
is  in  two  or  three  districts  the  foreclosure  should  be  made  in  all  the  districts.  By  the 
order  of  the  Sudder  Court,  therefore,  there  is  no  further  need  of  inquiring  into  this 
point.  The  plea  that  the  foreclosure  was  not  made  in  the  name  of  Rae  Eishen  Chund, 
the  adopted  son  of  Ras  Muni  Dibiah,  and  that  the  suit  of  Plaintiff  cannot,  therefore, 
be  admitted,  for  which  he  has  filed  a  copy  of  a  decision  of  the  Court  of  Appeal  as  a 
precedent,  but  it  does  not  support  the  plea,  for  that  case  is  not  similar  to  this, 
especially  as  Rae  Bejay  Kisheii,  the  vendor,  gave  a  written  permission  to  Ras  Muni 
Dibiah  to  adopt  a  son,  and  to  pay  his  debts  by  the  sale  of  his  property,  which  she 
has  the  power  of  doing;  and  she  has  not  endeavoured  to  pay  his  debts,  but  adopted 
a  son,  wlkich  cannot  impugn  the  sale  made  by  her  husband,  and  establish  the  right  of 
the  son  to  the  property  sold.  It  is  evident  that  the  order  for  a  foreclosure  was  issued 
to  Ras  Muni  Dibiah  and  her  guardian,  and-notice  was  given  to  the  Collector,  and  the 
Defendants  made  no  objection  to  it ;  and  by  the  written  permission,  Ras  Muni  Dibiah 
has  the  enjoyment  of  her  husband's  estate  until  the  minor  comes  of  age,  especially 
as  her  name  is  entered  in  the  Government  and  district  records,  and  her  husband's 
Zemindary  has  come  under  the  Court  of  Wards.  Moreover,  the  plaint  states,  that 
the  adoption  of  Rae  Rishen  Chund  was  not  known  when  the  foreclosure  was  made. 
The  order  of  foreclosure  not  being  served  in  his  [398]  name,  therefore,  cannot  be  an 
objection  to  this  suit.  The  plea  that  Rs.  11,100  were  not  paid  of  the  purchase-money 
in  the  Bill  of  Sale,  and  deducted  as  discount  or  excess  of  interest,  is  not  worthy  of 
credit,  and  no  proof  has  been  adduced  of  it.  If  it  were  true,  the  vendor  in  his  life- 
time, or  Ras  Muni  Dibiah  when  the  foreclosure  was  made,  would  have  regularly 
informed  the  Judge  of  it,  which  was  not  done.  It  is  proved  that  Ras  Muni  Dibiah 
presented  a  petition  to  the  Collector,  declaring  that  the  lands,  of  the  value  of  37,000 
rupees,  now  claimed,  were  mortgaged  to  the  Plaintiff's  father.  For  all  these  reasons 
the  objections  of  the  Defendant  are  inadmissible.  By  sec.  8,  Reg.  XVII.  of  1806, 
and  the  Circular  Order  of  the  13th  of  July,  1813,  the  Plaintiff  ha«  a  right  to  the 
property  mortgaged."  It  was,  therefore,  ordered  that  the  Plaintiff  be  put  in  posses- 
sion of  half  of  Sumskar  Bhedurpoor,  etc.,  with  mesne  profits  from  the  date  of  the 
completion  of  the  foreclosure  until  the  date  of  obtaining  possession  ;  with  costs. 

From  this  decree  the  Appellant  appealed  to  the  Sudder  Dewanny  Adawlut  at 
Calcutta.  The  appeal  came  before  Mr.  Charles  Tucker,  who,  on  the  21st  of  December, 
1839,  pronounced  his  decree  as  follows: — ^"  The  grounds  of  the  appeal,  and  the 
documents  inserted  in  the  decision  of  the  Principal  Sudder  Amin,  have  been  fully 
considered,  but  in  my  opinion  there  appears  no  ground  to  admit  the  pleas  of  appeal ; 
for  the  plea  of  the  Appellant,  that  gross  errors  have  been  committed  in  issuing  the 
order  for  foreclosure  under  Reg.  XVII.  of  1806,  is  unfounded ;  and  there  is  no  proof 
that  excess  of  interest  was  taken.  The  decision  of  the  Principal  Sudder  Amin,  there- 
fore, appears  to  be  very  correct,  and  should  be  affirmed." 

[399]  After  an  application  for  a  review  of  judgment,  on  the  ground  that  the 
Plaintiff  had  obtained  the  order  to  foreclose  before  the  expiration  of  the  mortgaged 
term,  which  was  rejected,  the  Appellant  brought  the  present  appeal,  which  now 
came  on  for  hearing. 

Mr.  Turner,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellant. — There  are 
two  grounds  of  objection  to  the  order  of  foreclosure.  First,  the  Zemindary  of 
Sumskar  Bhedurpoor,  the  mortgaged  property  in  dispute,  is  under  the  jurisdiction 
of  the  Court  of  Beerbhoom,  and  not  of  the  Court  of  Moorshedabad ;  consequently, 
the  provisions  of  Bengal  Reg.  XVII.  of  1806,  sec.  8,  have  not  been  complied  with,  and 
the  suit  being  wrongly  instituted  in  the  Court  of  Moorshedabad,  that  Court  had  no 
power  to  issue  the  order  in  question ;  which  must  be  treated  as  a  nullity,  the  institu- 
tion of  the  suit  depending,  in  the  first  instance,  upon  the  observance  of  this  section. 
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Seoondlj,  the  order  was  not  serred  on  Kishen  Chund  Ras,  the  adopted  son  of  the 
mortgagor,  and  his  legal  representative,  as  required  by  the  Regulation.  Marsh- 
mans  Guide  to  the  Civil  Law  of  the  Presidency  of  Fort  William,"  p.  6U  The 
order  is  directed  to  the  widow  only,  the  tenant  for  life,  and  not  the  adopted  son 
the  proper  party,  and  was,  therefore,  inoperative  by  Reg.  XVII.  of  1806  Finallv 
the  case  ought  to  be  remitted  to  India  for  a  fresh  trial,  the  Principal  Sudder  Amin 
having  refused  to  summon  witnesses  tendered  by  the  AppeUant,  and  the  benefit  of 
their  testimony  was  thereby  lost  to  the  Appellant,     /ettpunt  Sing-jee  v.  /et  Sing-jee 

LwVtS  ^°'"^'*  ^°'*-  -^PP-  ^"^*^'  *24).  Macpherson  "  On  Civil  Procedure," 
pp.  210,  271. 

[400]  Mr.  Wigram,  Q.C..  Mr.  E.  J,  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the 
Respondent.— The  mortgaged  property  being  situated  in  two  districts,  the  pro- 
ceedings taken  to  obtain  the  decree  of  foreclosure  in  the  Mborshedabad  Civil  Court, 
where  the  estates  were  partly  situate,  were  regular,  and  in  compliance  with 
Bengal  Reg.  XVII.  sec.  8,  of  1806,  as  it  was  not  the  intention  of  the  Regulation,  that, 
where  mortgaged  property  is  situated  in  two  districts,  orders  for  foreclosure 
should  be  made  in  both,  the  sole  intention  of  that  section  being  to  prevent  the 
conditional  sale  from  becoming  absolute  till  the  seller  shall  have  received  notice 
from  the  Court  that  the  purchaser  has  demanded  payment.  Marshman's  "  Guide 
to  the  Civil  Law  of  the  Presidency  of  Fort  William,"  p.  614. 

Lord  Langdale. — ^This  appeal  is  presented  from  a  decree  of  the  Sudder  Dewanny 
Court  of  Calcutta,  of  the  21st  of  December,  1839,  that  decree  having  affirmed  a 
decision  of  the  Principal  Sudder  Amin  of  the  Civil  Court  of  Moorshedabad,  and  this 
was  done  in  a  suit  instituted  by  the  Respondent,  as  Plaintiff,  against  the  Appellant 
and  others,  which  suit  was  founded  upon  a  certain  order  of  foreclosure,  which  was 
made  in  the  Court  of  Moorshedabad,  upon  a  mortgage  deed  set  forth  in  these  papers. 

It  is  alleged,  that  the  order  of  foreclosure  was  irregular,  and  ought  not  to  be 
held  operative,  on  the  ground,  that  it  was  granted  contrary  to  section  8  of  Regulation 
XVII.  of  1806 ;  of  which  it  is  only  necessary  to  state  so  much,  as  directs,  that  a  petition 
for  such  an  order  is  to  be  presented  to  the  Judge  of  the  Zillah,  {401]  or  City,  in  which 
the  mortgaged  lands  or  other  property  may  be  situated,  and  it  provides,  that  the 
Judge,  on  receiving  the  application,  should  cause  the  mortgagor,  or  his  legal 
representative,  to  be  furnished  with  a  copy  of  it. 

It  was  alleged  here,  that  the  land  was  not  situated  in  the  district  of  the  t'ourt 
where  the  order  was  made,  and  that  a  copy  of  the  Petition  was  not  served  oi  the 
proper  party. 

Now,  with  respect  to  the  first  objection,  we  observe,  that  the  mortgage  d?ed 
expressly  describes  the  land  to  be  in  the  district  of  Moorshedabad.  "  I  have  p»s- 
sessed  and  enjoyed  my  paternal  talook  in  the  district  of  Moorshedabad,  the  Pergun.ia 
of  Sumskar  Bhedurpoor,  etc.,  without  the  participation  of  any  other." 

That  was  undoubtedly,  therefore,  the  Court  in  which  it  might,  prima  facie,  b> 
supposed  an  application  for  such  an  order  ought  to  be  made. 

Now,  in  the  plaint,  it  appears  from  the  statements,  that  the  land  is  situate  within 
the  Moorshedabad  CoUectorate ;  but  in  the  answer  of  the  Collector,  it  is  expressly 
stated,  that  the  order  for  foreclosure  issued  by  the  Court  to  Ras  Muni  Dibiah,  after 
the  expiration  of  the  term  of  the  conventional  sale,  was  irregular,  as  the  estate 
of  Sumskar  Bhedurpoor  was  under  the  jurisdiction  of  the  Civil  Q)urt  of  Beerbhoom; 
and  that  the  order  for  the  foreclosure  issued  by  the  Court  of  that  district,  was 
contrary  to  the  provisions  of  section  8,  Reg.  XVII.,  of  1806,  which  had  not  been  at 
all  observed. 

To  that  it  was  replied,  that  the  land  in  question  was  within  the  two  districts, 
and  that  being  the  case,  the  order  might  be  obtained  in  either  of  them. 

Now,  it  does  not  appear  that  any  rejoinder  was  filed  to  that  replication,  which 
was  the  allegation  on  which  the  case  proceeded. 

[402]  It  then  appears  that  there  was  an  application  made  to  the  Sudder  Court. 
It  certainly  is  somewhat  singular  that  no  description  of  the  circumstances  is  given 
under  which  that  application  was  made  to  the  Court,  but  in  consequence  of  that 
application,  an  order  was  made,  by  which  the  question  which  arose  in  this  cause, 
was  to  be  tried  in  the  Court  of  Moorshedabad.     It  related  to  the  cause,  it  did  not 
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relate  to  the  order  of  foreclosure.  But  what  is  there  to  show  in  the  whole  course  of 
these  proceedings,  that  these  lands  were  not  situated  partly  in  one,  and  partly  in 
the  other  district ;  and  what  is  there  to  show  in  the  course  of  the  proceedings,  that 
if  that  were  the  case,  an  order  made  in  the  Court  of  either  district  would  not  be  a 
proper  order? 

We  think,  that  there  is  nothing  in  this  case  to  show  the  order  was  not  made  in  a 
proper  Court. 

The  next  objection  made  to  this  order  is,  that  there  was  no  service  on  the  proper 
party.  Now,  the  parties  who  are  interested  in  this  case,  in  what  is  called  here,  the 
permission  to  adopt,  by  which  an  interest  is  given  to  the  wife,  for  her  life,  with  a 
power  to  appoint  an  heir,  which  heir,  when  appointed,  would  have  a  right  to  the 
inheritance,  are  the  Appellant  and  the  adopted  son,  Sae  Eishen  Chund.  The 
adopted  son  being  a  minor,  under  the  guardianship  of  the  widow  of  the  mortgagor, 
we  are  of  opinion,  the  services  upon  this  lady,  the  guardian,  was  quite  sufficient. 

The  only  other  objection,  which  was  made  to  the  decree,  not  to  the  order,  is,  that 
there  was  a  refusal  to  examine  witnesses,  the  examination  having  been  prayed  for 
at  the  time  the  hearing  was  going  on.  Now,  certainly,  it  does  seem  as  extravagant 
an  application  as  ever  was  made  to  any  Court,  to  ask,  in  the  midst  of  the  hearing, 
that  there  should  be  a  permission  to  [40^  examine  witnesses,  those  witnesses  having 
been  ascertained  long  before ;  subpoenas  havng  been  issued  to  compel  them  to  come 
in  and  give  their  evidence;  those  subpoenas  not  having  been  served,  because  they 
were  then  about  to  leave  the  place,  but  they  might  have  been  served  immediately 
afterwards,  and  certainly  it  is  not  an  application  that  ought  to  have  been  made  to 
the  Court.  Their  Lordships,  therefore,  are  of  opinion,  that  that  is  no  ground  for 
this  appeal,  and  the  appeal  must,  consequently,  be  dismissed  with  costs. 


MUSSUMAT  IMAM  BANDI  and  WAJID  ALI  KEATS,— Appfllants;  HURCtOVIND 

GROSE,— Eetpondent*  [June  28,  29,  and  30,   1848]. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  at  Bengal. 

Alluvial  lands  which  are  gradually  gained  from  the  river,  belong,  by  way  of 
accretion,  to  the  lands  of  the  adjoining  proprietor. 

An  order,  giving  possession  of  lands,  made  by  the  Foujdarry  (Police  Magistrate's) 
Court,  upon  a  charge  of  a  breach  of  the  peace,  coming  before  the  Magistrate, 
is  not  a  determination  respecting  the  rights  to  such  lands. 

Lands  having  been  submerged,  by  a  change  of  the  course  of  the  river  Ganges, 
after  several  years,  reappeared.  Upon  a  disputed  questimi  of  right  to  such 
lands,  by  two  adjoining  proprietors,  each  claiming  the  lands  to  be  part  of 
his  mouza:  the  Sudder  Court  held  the  Plaintifi's  claim  to  be  barred,  first, 
by  the  Bengal  Regulations  of  Limitation,  from  lapse  of  time ;  and  secondly, 
that  the  lands  were  alluvial  and  attached  to  the  mouza  of  the  Defendant. 
Such  Decree,  upon  appeal,  reversed,  the  Judicial  Committee  holding — 

First,  that  the  question  of  Limitation  not  having  been  put  in  issue  by  the 
pleadings,  could  not  be  allowed  to  operate  upon  the  case ;  and 

Secondly,  that  the  Court  had  mistaken  the  question,  in  supposing  it  one  of 
alluvion,  the  point  at  issue  being  one  of  boundary  only,  and  that  the  Plain- 
tiff had  made  out  his  title  to  possession. 

The  question  in  this  appeal  was  one  of  disputed  boundary;  whether  certain 
lands  lying  to  the  north  of  the  city  of  Patna,  in  Behar,  formed  part  of  the  mouza, 
or  village,  called  Akbarpoor,  belonging  to  the  Appellants,  or  whether  they  were 
part  of  the  Respondent's  mouza,  called  Raipoor  Hussun. 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  liord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 

Privy  Councillors, — ^Assessors, — Sir  A,  Johnston,  Knt.,  and  Sir  E.  Ryan,  Knt. 

753 


Digitized  byVjOOQlC 


IV  MOORE  on).  APP.,  4M        MUSSUMAT  IMAM  BANDI 

[404]  The  facte  of  the  case,  the  nature  of  the  evidence  produced,  and  the  argu- 
ments, raised  on  the  appeal,  are  fully  stated  in  the  judgment. 

The  appeal  was  argued  by 

Mr.  Turner,  Q.C.,  Mr.  Jackson,  and  Mr.  Forsyth,  for  the  Appellants.  Mr. 
Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmond  F.  Moore,  for  the  Respondent. 

The  following  Regulations  and  authorities  were  referred  to,  and  commented 
upon,  in  the  course  of  the  argument : 

Upon  the  question  of  alluvial  lands,  formed  by  accretion,  belonging  to  the  owner 
of  the  adjoining  lands,  Ben.  Reg.  XI.  of  1822,  sec.  4.  Zeeboo  Nita  v.  Purtun  Rai 
(3  Ben.  Sud.  Dew.  Rep.  316);  and 

On  the  question  of  the  operation  of  Regulations  of  Limitation,  Ben.  Reg.  III.  of 
1793,  sec.  14 ;  and  Reg.  IV.  of  1805,  sec.  3,  cl.  1. 

Judgment  was  delivered,  as  follows,  by 

The  Right  Hon.  T.  Pemberton  Leigh  (July  7,  1848). — The  suit,  in  this  case,  ia 
brought  to  recover  certain  lands  containing  something  more  than  612  beegas,  lying 
near  the  City  of  Patna.  It  is  claimed  by  the  Appellants  as  part  of  a  mouza  belonging 
to  them,  called  Akbarpoor. 

The  Respondent  alleges,  that  it  is  part  of  a  mouza  called  Raipoor  Hussun,  which 
belongs  to  him,  but  he  [405]  insists,  that  however  this  may  be,  he  is  in  possession, 
and  that  it  lies  upon  the  Appellants  to  make  out  their  title. 

This  is  no  doubt  true,  and  the  whole  question,  in  the  case,  is,  merely,  is,  or  not, 
the  land  in  dispute,  shown  to  be  part  of  the  mouza  Akbarpoor? 

Upon  a  question  of  this  description,  very  great  weight  would,  at  first  sight, 
appear  to  be  due  to  the  judgment  of  the  CJourt  below ;  there  are  circumstances,  how- 
ever, here,  which  go  far  to  destroy  the  authority  of  the  judgment. 

The  Judge  of  the  Provincial  Court  was  in  favour  of  the  Appellants.  In  the 
Sudder  Court,  the  Judges  were  divided  in  opinion,  and  though  three  against  one 
concurred  in  the  decision,  one  of  the  three  decided  upon  a  point  which  was  re- 
pudiated by  the  other  two,  and  these  two  unfortunately  mistook  the  nature  of  the 
question  which  they  had  to  try.  They  conceived  that  the  question  was  as  to 
alluvial  land,  in  the  sense  of  land  gradually  gained  from  the  river,  and  which  having 
no  other  owner,  would  belong  by  way  of  accretion  to  the  lands  of  the  adjoining 
proprietor.  Whereas  the  ownership  of  the  adjoining  lands,  though  essential  in 
the  consideration  of  a  title  founded  on  accretion,  was  of  little  or  no  value,  in  the 
issue  actually  joined  between  these  parties. 

To  consider  then  the  real  question.  Some  evidence  has>been  received  in  the  Court 
below,  which,  by  the  rules  of  English  law,  would  not  have  been  admissible  here,  and 
some  has  been  given  in  a  different  form  from  that  which  those  rules  would  have 
rendered  necessary ;  but  we  are  dealing  with  law  as  administered  in  Indian  Courts 
by  unprofessional  Judges,  and  we  must  look  at  the  evidence  which  they  have  re- 
[406]-ceived,  and  consider  the  effect  which  it  ought  to  have  produced. 

Some  points  seem  to  be  agreed  upon  between  the  parties.  The  whole  of  the 
district  adjoining  the  land  in  dispute,  as  well  as  that  land  itself,  is  flat,  and  is  very 
liable  to  be  covered,  or  washed  away,  by  the  waters  of  the  Ganges,  which  river 
frequently  changes  its  channel.  The  land  in  dispute  was  inundated  about  the  year 
1787;  it  remained  covered  with  water  till  about  1801;  it  then  became  partially 
dry  tiU,  in  the  year  1814,  it  was  again  inundated.  After  this  period  it  once  again 
re-appeared  above  the  surface  of  the  water,  and  by  the  year  1820,  had  become  very 
valuable  land. 

The  question  then,  is,  to  whom  did  this  land  belong  before  tlie  inundation.  Who- 
ever was  the  owner  then,  remained  the  owner  while  it  was  covered  with  water,  and 
after  it  became  dry. 

The  tract  in  dispute,  together  with  something  more  than  187  beegas,  already 
recovered  by  the  Appellants,  is  alleged  by  them,  to  form  the  mouza  of  Akbarpoor. 
They  allege  it  to  be  bounded  on  the  west  by  the  Eoocha  of  Oodha  Das,  on  the  east 
by  the  Moocha  of  Einoo,  on  the  south  by  Mehrampoor,  Mooradpoor  and  Afzalpoor, 
and  on  the  north  by  Raipoor  Hussun.  This  description  places  Akbarpoor  to  the 
south  of  the  Ganges. 

The  Respondent  alleges,  that  the  whole  of  the  land  in  dispute,  is  part  of  Raipoor 
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Hussun,  and  that,  in  fact,  the  whole  of  the  Appellants'  talook  is  to  the  north  of  the 
Ganges. 

The  Appellants  proved,  their  title,  by  a  grant  by  the  Emperor  Arangzeb.  in  the 
year  1679,  to  their  ancestor,  of  the  talook  of  Subulpoor,  which  is  there  described  as 
containing  6756  beegas,  12  biswas,  and  [407]  to  consist  of  11  mouzas,  four  under 
the  name  of  Subulpoor,  and  one  named  Akbarpoor.  This  talook  was  to  \ye  held  by 
Maddad-i-mash,  or  free  from  tribute,  and  as  the  same  exemption  from  payment  of 
rent  to  the  Government  continued  after  the  country  came  under  the  dominion  of 
the  East  India  Company,  they  had  a  material  interest  in  having  the  extent  of  these 
lands  clearly  ascertained,  and  preserved  distinct  from  the  lands  liable  to  assessment. 

The  particular  extent  of  Akbarpoor  does  not  appear  by  the  original  grant ;  but  in 
a  map  of  1779,  it  is  stated  to  contain  800  beegas,  or  about  1600  English  acres. 

We  have  evidence,  then,  of  the  existence  of  the  mouzas  of  Akbarpoor,  and  of  its 
extent.     The  question  is,  where  was  it  situated. 

A  number  of  witnesses,  produced  by  the  Appellants,  state,  that  its  site  agrees 
with  the  boundaries  alleged  by  them. 

An  equal,  or  perhaps  larger 'number  of  witnesses  produced  by  the  Respondent, 
swear,  that  those  boundaries  include  not  Akbarpoor,  but  Raipoor  Hussun. 

In  this  contradiction  of  oral  testimony,  which  occurs  in  almost  every  Indian 
case,  we  must  look  to  the  documentary  evidence,  in  order  to  see  on  which  side  the 
truth  lies ;  and  that  appears  to  us,  to  leave  no  doubt  upon  the  question. 

The  first  document  produced  by  the  Appellants,  purports  to  be  a  measurement, 
made  the  year  1784,  in  a  dispute  between  the  owners  of  the  talook  of  Subulpoor  and 
the  owner  of  some  adjoining  lands.  In  this  document  the  mouza  of  Akbarpoor  is 
stated  to  contain  800  beegas,  and  to  extend  east  and  west  from  Pahleza  to  Kootabpoor, 
north  and  south  from  Mehrampoor  to  Raipoor  Hussun. 

[406]  These  boundaries,  according  to  all  the  maps,  would  include  the  property 
in  dispute. ' 

It  is  said,  however,  that  no  account  is  given  of  this  document  in  the  evidence ; 
that  it  appears  from  a  note  of  the  translator  to  be  full  of  inaccuracies,  and  that  no 
weight  was  given  to  it  by  any  of  the  Judges  below.  The  other  evidence  in  the  case 
makes  it  unnecessary  to  place  any  reliance  on  this  document,  though  there  appears 
no  reason  to  suspect  that  it  is  not  genuine. 

The  next  document  produced,  is  a  measurement  made  about  the  same  period, 
and  which  seems  to  have  been  prepared  for  the  purpose  of  distinguishing  the  lands 
which  were  exempt  from  tribute  to  the  Government.  It  is  very  minute  and  par- 
ticular, and  there  is  no  impeachment  of  its  accuracy.  The  19th  article  descriljes 
Akbarpoor,  Dalchili  of  Subulpoor,  as  extending  from  the  south  opposite  to  Bara 
Bungla  to  Raipoor  on  the  north,  and  on  the  north-east  from  the  limits  of  Kootab- 
poor, opposite  to  the  ghat  of  Kinoo,  to  the  limits  of  Zahidpoor. 

Upon  examination  of  the  maps  it  will  be  found  that  this  description,  tliough  in 
different  language,  quite  agrees  with  the  preceding  document. 

We  have  next  a  report  made  by  a  public  o£Scer  in  the  year  1787,  upon  a  ques- 
tion of  boundaries,  which  had  arisen  between  the  proprietor  of  Subulpoor  and  the 
proprietors  of  Govindpoor,  about  the  time  when  the  inundation  begun.  In  this 
report  the  boundary  of  Akbarpoor,  on  the  west,  is  stated  to  extend  to  the  Eoocha  of 
Oodha  Das,  and  on  the  east  to  the  ghat  of  Einoo ;  and  it  is  described  as  lying  south- 
west of  Raipoor. 

We  have,  then,  these  documents  all  describing  the  [409]  same  land  by  boundaries, 
in  substance  the  same,  although  the  difference  of  the  points  referred  to,  and  of  the 
language  used  in  the  several  descriptions,  show  them  to  have  been  the  result  of 
independent  surveys. 

Upon  the  main  point,  however,  which,  in  truth,  is  decisive  of  the  case,  that 
Akbarpoor  lay  to  the  south  of  Raipoor,  and  not  to  the  north,  there  is  further 
evidence. 

We  have,  first,  a  survey,  made  by  a  Government  oflScer  in  the  year  1810,  on  the 
alluvial  lands  of  Afzalpoor.  In  this,  Akbarpoor  is  stated  to  be  on  the  south  of 
Raipoor,  and  between  Raipoor  and  Afzalpoor. 

We  have  then  a  map  prepared  by  Moonna  Ram,  in  1812,  in  a  dispute  as  to 
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boundaries  between  persons  having  no  connection  with  this  suit,  and  here  again 
Akbarpoor  is  placed  to  the  south  of  Raipoor. 

This  is  the  material  documentary  evidence  produced  by  the  Appellants,  and 
against  it  none  whatever  is  offered  by  the  Respondent.  He  does  not  even  produce 
the  description  contained  in  his  own  title-deed,  alleging,  that  for  some  reason  the 
bill  of  sale  to  him  was  not  forthcoming.  He  relies,  however,  upon  certain  suits 
which  have  taken  place  with  respect  to  Akbarpoor,  and  upon  evidence  which  has 
been  given,  and  decisions  which  have  been  pronounced  in  those  suits. 

They  appear  to  have  been  of  two  distinct  classes.  First,  between  the  Appellants, 
or  their  ancestors,  and  the  Government;  and,  secondly,  between  those  parties  and 
the  Respondent. 

As  the  parties  to  those  suits  whom  the  Appellants  represent,  varied  from  time 
to  time,  but  their  interests  [410]  and  title  are  now  vested  in  the  Appellants,  we 
shall  speak  of  the  parties  under  the  general  term  of  the  Appellants,  in  order  to  avoid 
the  detail  which  would  be  necessary  to  explain  the  various  changes  and  transmission 
of  interests. 

We  will  first  consider  the  controversy  with  the  Government. 

Soon  after  the  time  when  the  district  now  insisted  to  form  Akbarpoor  became 
dry,  a  part  of  it,  marked  No.  18  on  the  map  produced,  marked  F,  was  claimed  and 
taken  possession  of  by  the  Government  as  being  alluvial,  and  being  subject  to 
revenue. 

The  Appellants  claiming  it  as  part  of  Subulpoor,  an  inquiry  was  directed  by  the 
Government,  and  the  Collector,  on  the  13th  of  December,  1828,  reported  in  favour 
of  the  Appellants,  finding  that  the  land  in  question  was  part  of  Akbarpoor,  and 
adopting  the  boundaries  of  Akbarpoor,  stated  in  the  documents  already  referred  to. 

The  Government  was  dissatisfied  with  this  decision,  and  brought  the  case  before 
the  Court  of  Special  Commission  of  Patna,  who,  on  the  15th  of  September,  1829, 
confirmed  the  decision  of  the  Collector,  and  an  order  was  given  to  the  Amin  to 
ascertain  the  boundaries  of  Akbarpoor,  and  the  portion  of  it  in  possession  of  the 
Government. 

In  the  execution  of  this  order  it  wasi  found  that  a  large  portion  of  the  alleged 
district  of  Akbarpoor  was  in  possession  of  the  Respondent,  Hurgovind  Ghose,  who 
objected  to  having  it  measured ;  and,  accordingly,  that  portion  only  which  was  in 
possession  of  the  Government,  was  measured,  and  found  to  amount  to  something  more 
than  187  beegas.  The  remainder  of  the  land  amounting  to  rather  more  than  612 
beegas,  [411]  was  stated  in  the  report  to  be  in  the  possession  of  Hurgovind  Ghose. 

In  pursuance  of  these  proceedings,  the  Appellants,  or  their  ancestors,  were  ptit 
in  possession  of  187  beegas,  and  have  since  remained  in  possession. 

It  is  very  truly  said,  on  behalf  of  the  Respondent,  that  he  was  no  party  to  these 
proceedings,  and  cannot  be  bound  by  them ;  but  then  it  was  contended,  at  the  bar, 
that  the  land  thus  given  up  to  the  Appellants  will  satisfy  the  description  of  Akbar- 
poor, contained  in  the  preceding  documents.  The  quantity  of  land  contained  in 
Akbarpoor,  and  of  the  eastern  boundaries,  were  both  forgotten.  Neither  of  these 
important  conditions  is  satisfied,  by  limiting  the  Appellants'  rights  in  the  manner 
proposed. 

We  now  come  to  the  disputes  between  the  Appellants  and  the  Respondent. 

It  seems  that  in  the  year  1813,  both  Raipoor  Hussun  and  Subulpoor,  having  been 
devastated  by  the  Ganges,  a  portion  of  land,  which  had  become  dry,  was  claimed 
by  the  servants  of  the  Appellants  as  part  of  Subulpoor,  and  by  the  servants  of  the 
Respondent  as  part  of  Raipoor,  and  quarrels  leading  to  a  breach  of  peace  took  place 
between  them.  In  consequence  of  this,  the  matter  came  before  the  Foujdarry  Court, 
which  on  the  5th  of  May,  1813,  after  observing  very  justly,  that  the  rights  of  the 
parties  could  only  be  decided  in  the  Civil  Court,  ordered  that,  in  the  meantime 
the  Appellants  should  be  confined  to  the  north  bank  of  the  Ganges,  and  the  Re- 
spondent to  the  south. 

It  is  obvious,  that  this  decision  involved  no  determination  at  all  as  to  the  right 
of  boundaries. 

Accordingly,  for  the  purpose  of  settling  these  boundaries,  a  suit  was  instituted 
in  the  Civil  Court  of  [412]  Patna;  and  on  the  18th  February,  1816,  an  order  was 
made,  which,  if  taken  strictly,  would  exclude  both  parties  from  the  land  in  dispute, 

766 


Digitized  by 


Google 


V.  HURGOVIND  &HOSE  [1848]        IV  MOOBE  DID.  AST.,  «U 

inaBmuch  as  it  fixed  the  Bouthern  limits  of  Raipoor  Hussun  in  a  manner  which 
would  exclude  it,  and  confines  Subulpoor  to  the  north  bank  of  the  Ganges,  but  the 
boundaries  as  they  affect  the  land  now  in  dispute  were  not  in  question,  and  the 
order,  therefore,  may  be  laid  out  of  the  case. 

In  1819,  another  suit  was  instituted  by  the  Appellants  against  the  Respondent, 
in  which  the  controversy  was,  as  to  the  boundaries  of  Raipoor  and  Subulpoor  in 
lands  lying  to  the  north  of  the  first  Sota.  This  suit  is  relied  on  by  the  Respondent, 
for  two  reasons:  First,  because,  in  the  course  of  it,  a  map  was  prepared  by  Hookum 
Chund,  in  which  the  land,  now  in  dispute,  is  described  as  part  of  Raipoor  Hussun ; 
and  secondly,  because,  as  it  is  said,  if  that  land  was  not  embraced  in  that  suit,  it 
might  have  been  embraced  in  it,  and,  therefore,  it  is  evidence  to  nhow  that  the 
Plaintiff  did  not  consider  this  land  as  belonging  to  him. 

That  this  suit  did  not  embrace  the  lands  in  question  is  perfectly  clear,  and 
Hookum  Chund  being  examined  as  a  witness,  states,  that  when  the  map  in  question 
was  prepared,  he  described  the  land  now  in  dispute  as  part  of  Raipoor  Hussun,  upon 
the  statement  of  the  Respondent's  agent,  the  Appellants  or  their  agents  not  attend- 
ing; the  question  being  immaterial,  inasmuch  as  the  rights  of  Akbarpoor  were  to 
be  determined  in  another  suit  to  be  presently  mentioned.  These  circumstances 
appear  to  us  to  destroy  the  weight  of  the  first  argument.  As  to  the  second  argu- 
ment, it  is  answered  by  the  fact,  that  almost  immediately  after  the  institution  of 
the  suit  just  mentioned,  viz.,  in  1820,  a  [413]  suit  was  instituted  by  the  Appellants 
against  the  Respondent  and  several  other  parties,  claiming  the  lauds  in  question  as 
a  part  of  Akbarpoor,  but  not  setting  forth  witJi  sufficient  distinctness,  the  lands 
which  he  claimed,  or  the  quantities  which  he  demanded  from  the  several  Defendants. 

Upon  this  ground  his  suit  was  dismissed  in  1827,  and  in  1830  the  present  suit  was 
instituted  against  the  Respondent. 

It  is  not  necessary  to  go  through  the  several  proceedings  which  have  taken  place 
in  it.  The  evidence  has  already  been  referred  to,  and  after  the  most  careful 
examination  and  inquiry,  the  Judge  of  the  Patna  Court,  Sir  James  Harrington, 
who  resided  close  to  the  disputed  land,  which  immediately  adjoins  the  Court-house, 
having  the  opportunity  of  examining  the  site,  and  the  different  fixed  points,  and 
of  applying  the  description  from  the  documents  and  the  oral  testimony  to  the  lauds 
to  which  they  refer,  ultimately  came  to  a  decision  in  favour  of  the  Appellants,  and 
expressed  his  opinion,  in  a  well-considered  and  well-reasoned  judgment,  on  the 
14th  March,  1834. 

From  this  judgment  there  was  an  appeal  to  the  Sudder  Court,  when  unfortunately 
the  judgment  was  reversed,  upon  the  grounds  which  we  have  already  adverted  to, 
which  destroy  all  the  authority  of  the  final  decree. 

We  can  entertain  no  doubt,  that  the  conclusion  to  which  Sir  James  Harrington 
came,  on  the  evidence,  was  the  right  conclusion,  and  that  the  Court  ought  to  have 
found  that  the  land  in  dispute  was  shown  to  be  part  of  Akbarpoor. 

Two  of  the  Judges  relied  on  another  objection  to  the  Appellants'  claim,  viz.,  that 
it  was  barred  by  length  of  [414]  time.  It  is  very  doubtful  upon  the  facts  as  they 
now  appear,  whether  such  an  objection,  if  it  had  been  raised  by  the  Respondent, 
could  have  prevailed,  but  it  is  sufficient  to  say  that  the  objection  was  not  raised, 
and  that  the  Appellants,  therefore,  had  no  opportunity  of  meeting  it,  by  evidence. 

Upon  the  whole,  we  shall  have  no  difficulty  in  coming  to  a  conclusion,  that  the 
Decree  complained  of,  ought  to  be  reversed,  and  that  the  Appellants  ought  to  be  put 
in  possession  of  the  land  in  dispute,  and  that  they  ought  to  be  paid  by  the  Re- 
spondent, the  amount  of  the  annual  value  of  the  land  from  the  commencement  of  the 
institution  of  the  suit,  in  1830,  together  with  the  costs  in  the  Court  below,  and  that 
of  this  appeal  each  party  should  bear  their  own  costs,  and  we  shall  humbly  report 
our  opinion  to  Her  Majesty,  accordingly. 

[See  Sree  Eckowrie  Singh  v.  HeeraloU  Seal,  1868,  12  Moo.  Ind.  App.  142;  Lopez 
V.  Uiiddim  Mohan  Thakoor,  1870,  13  Moo.  Ind.  App.  467;  Sham  Chand  Bytack 
V.  Kishen  Prosaud  Surma,  1872,  14  Moo.  Ind.  App.  602.] 
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HURADHUN    }AOOKVRJU.,— Appellant ;    MUTHORANATH    MOOKURJIA    and 

OtherBy—Bespondenti  *  [Feb.  13,  14,  15,  1849]. 

On  Appeal  from  the  Sudder  Dewanny  Adawlut  at  Bengal. 

Adoption  may  be  made,  either  by  a  man  in  his  lifetime,  or,  by  his  widow,  after 
his  death,  under  a  power  conferred  on  her  for  that  purpose  by  her  husband 
[4  Moo.  Ind.  App.  426]. 

Where  there  is  conflicting  evidence  upon  the  fact  of  an  adoption,  much  will 
depend  upon  the  probabilities  of  the  case,  to  be  collected  from  facts  as  to 
which  both  parties  are  agreed  [4  Moo.  Ind.  App.  425]. 

As,  in  the  case  of  a  childless  Hindoo,  advanced  in  years,  where  it  was  in  the 
highest  degree  improbable  that  he  could  have  any  children  by  his  wives,  and 
he  had  adopted  a  boy,  in  despair  of  having  issue,  who  died  in  his  adoptive 
father's  lifetime,  and  the  fact  of  his  religious  tenets,  by  which  his  salvation 
depended  upon  his  leaving  a  son  to  perform  his  funeral  oblations, — 

Held  to  be  strong  probabilities  in  favour  of  such  an  adoption  [4  Moo.  Ind.  App. 
425]. 

The  evidence  of  witnesses  to  the  fact  of  a  parol  adoption,  without  deed,  was  con- 
tradictory, the  Provincial  and  Sudder  Courts  in  India,  held,  that  a  claimant 
to  the  succession,  as  adopted  son,  had  not  established,  by  creditable  testimony, 
the  fact  of  such  adoption.  Upon  appeal,  such  Decrees  reversed ;  the  Court 
holding,  that  the  presumption,  in  the  circumstances,  was  in  favour  of  adoption, 
and  that  the  evidence  was  sufficient  to  establish  the  claimant's  title  [4  Moo. 
Ind.  App.  430]. 

This  was  a  suit  for  possession  of  the  real  and  persopal  estate  of  one  Ghunsam 
Mookurjia,  deceased.  [416]  The  Appellant,  who  was  Plaintifi  in  the  suit,  and  at 
that  time  a  minor,  claimed  the  estates,  as  the  adopted  son  of  the  deceased.  The 
case  of  the  Appellant  was,  that  Ghunsam  Mookurjia,  being  old  and  without  possibility 
of  issue,  had  executed  an  anumati  pattra,  authorising  his  second  wife  to  adopt  a  son ; 
but  had,  in  consequence  of  sudden  illness,  superseded  that  authority  by  adopting 
him,  the  Appellant,  as  his  son,  and  as  such  he  was  entitled  to  the  property  in  ques- 
tion. The  Respondents,  Muthoranath  Mookurjia,  Nubkishen  Mookurjia,  and  Ram 
Chunder  Mookurjia,  the  sons  and  heirs  of  Goluk  Chunder  Mookurjia,  deceased, 
one  of  the  Defendants,  denied  the  fact  of  such  adoption,  and  set  up  a  title  to  tlie 
whole  of  the  property,  under  a  hibbanama,  or  deed  of  gift,  made  in  Goluk  Chunder 
Mookurjia's  favour,  by  the  deceased,  Ghunsam  Mookurjia,  and  also  claimed  the 
e8tat«s,  as  his  undivided  brother,  under  a  joint  partnership  existing  between  them, 
under  which  the  title  Goluk  Chunder  Mookurjia  had  obtained  possession  of  the 
property  in  dispute. 

Ghunsam  .Mookurjia  was  the  eldest  of  five  brothers,  viz.  Gobind  Ram  Mookurjia, 
Goluk  Chunder  Mookurjia,  Rashanund  Mookurjia,  Unoop  Narain  Mookurjia,  and 
[416]  a  half-brother,  Beer  Eshur  Mookurjia,  who,  together,  constituted  an  undivided 
Hindoo  family.  In  the  year  1792,  a  separation  of  the  family  took  place,  and  in 
the  year  1817,  this  arrangement  was  further  carried  out  by  a  partition;  and  a 
division  of  the  joint  property  was  made  between  them. 

Ghunsam  Mookurjia  had  two  wives,  but  having  no  child  by  either,  and  being 
advanced  in  years,  and  it  being  improbable  that  he  would  have  issue  by  his  wives, 
he  adopted,  as  his  son,  Banee  Madho,  the  son  of  his  brother,  Goluk  Chunder  Mookurjia. 
Banee  Madho  died  in  the  year  1824,  in  the  lifetime  of  his  adoptive  father. 

In  consequence  of  his  death,  Ghunsam  Mookurjia  executed  a  deed,  called  an 
anumati  pattra,  empowering  his  second  wife  to  adopt  a  son  or  sons.  This  power 
was  never  exercised. 

On  the  30th  of  January,  1825,  Ghunsam  Mookurjia  died,  leaving  two  widows, 
who  afterwards  became  suttees,  and  burnt  themselves  with  the  body  of  their  husband. 

*  Present :  Members  of  the  Judicial  Committee, — Ijord  Brougham,  Lord  Langdale, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
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The  eyidence  was  conflicting,  aa  to  the  fact  of  the  Appellant,  or  Goluk  Chunder 
Mookurjia,  performing  the  ceremonies  of  Erija,  and  Karma,  and  Sradha,  for  the 
deceased  Ghunsam  and  his  widows. 

Gioluk  Chunder  Mookurjia,  who  was  already  in  possession  of  all  the  deceased's 
property,  under  an  order  by  the  Magistrate  of  the  district,  continued  in  possession. 

Upon  the  death  of  Ghunsam  Mookurjia,  a  claim  was  set  up  by  Juggut  Chunder 
Mookurjia  and  others,  as  the  executors  named  in  a  testamentary  paper,  called  a 
Wusseyutnama,  whereby  they  were  appointed  the  guardians  of  the  Appellant,  on 
behalf  of  the  Appellant,  then  a  minor,  to  the  property,  as  the  adopted  son  of  the 
deceased. 

[417]  This  claim  was  resisted  by  Goluk  Chunder  Mookurjia,  and  some  disturbance 
being  created  respecting  the  possession,  a  complaint  was  made  to  the  Foujdarry 
(magistrates')  Court,  who  after  an  investigation  of  the  case,  ordered  that  Goluk 
Chunder  Mookurjia  should  be  left  in  possession  of  the  estate. 

On  the  7th  of  October,  1825,  Jugut  Chunder  Mookurjia,  Prannath  Buudoojia, 
and  Chundernath  Bundoojia,  the  guardians  of  the  Appellant,  then  a  minor,  filed 
their  plaint  in  the  Provincial  Court  of  Calcutta,  against  Goluk  Chunder  Mookurjia, 
Rashanund  Mookurjia,  and  Unoop  Narain  Mookurjia,  in  which  they  alleged,  that 
Ghunsam  Mookurjia,  in  consequence  of  the  death  of  Banee  Madho,  took  and  adopted 
as  his  son,  the  minor  Huradhun  Mookurjia ;  that  previous  to  his  decease,  Ghunsam 
Mookurjia  executed  a  Will,  and  appointed  the  Plaintiffs  guardians  of  the  minor, 
and  they  claimed  (after  deducting  certain  portions  of  the  estate  alleged  to  have 
been  separated  in  his  lifetime)  possession  of  the  share  of  the  deceased  Ghunsam 
Mookurjia,  in  the  estate,  the  joint  property  of  the  deceased  and  of  the  Defendants, 
which,  according  to  the  particulars  of  the  demand  set  forth  in  the  plaint,  they 
estimated  at  Rs.  157,345.  12a.  16g.  Ic.  3k.,  and  prayed,  that  upon  proof  of  the 
Appellant's  adoption  they  might  be  put  in  possession  of  the  estate  of  the  deceased. 

The  Defendant,  Goluk  Chunder  Mookurjia,  by  his  answer,  traversed  the  adoption 
of  Huradhun  Mookurjia,  and  denied  the  execution  of  the  Will  by  Ghunsam  Moo- 
kurjia ;  and  claimed  possession  by  virtue  of  the  Deed  of  gift  executed  by  the  deceased 
in  his  favour,  on  the  30th  of  January,  1828,  and  also  by  virtue  of  their  having  lived 
in  commensality  and  joint  partnership  together,  and  possessing  interest  in  their 
estate  and  [418]  goods  in  common;  he  moreover  denied,  that  his  co-Defendants, 
Rashanund  Mookurjia  and  Unoop  Narain  Mookurjia,  had  any  right  to  participate 
in  the  deceased's  estate,  and  insisted,  that  they  had  improperly  been  made  parties 
to  the  suit. 

The  other  Defendants  did  not  appear,  or  put  in  any  answer  to  the  plaint. 
Pending  these  proceedings,  the  Defendant,  Goluk  Chunder  Mookurjia,  died,  leaving 
the  Respondents,  Muthoranath  Mookurjia,  Nubkishen  Mookurjia,  and  Ram  Chunder 
Mookurjia,  his  sons  and  heirs,  who  were  admitted  to  defend  the  suit. 

The  evidence  entered  into  was  of  a  very  conflicting  and  contradictory  character. 
The  Plaintiffs  filed  the  alleged  anumati  pattra,  or  deed  of  consent  to  adopt, 
and  the  Will,  alleged  by  them  to  have  been  executed  by  Ghunsam  Mookurjia.  They 
also  filed  the  depositions  of  witnesses  taken  before  the  Foujdarry  Court,  and  ex- 
amined witnesses,  to  prove  the  fact  of  the  adoption  and  the  performance  of 
funeral  ceremonies  of  the  deceased  Ghunsam  Mookurjia  and  his  widows,  by  the 
Appellant. 

The  Respondents  produced  in  evidence,  the  deed  of  partition  between  the  six 
brothers,  dated  the  22nd  day  of  June,  1792,  the  deed  of  gift,  dated  the  30th  of 
January,  1825,  from  Ghunsam  Mookurjia,  in  favour  of  Goluk  Chunder  Mookurjia, 
and  the  report  made  by  the  police  on  the  examination  of  Ghunsam's  widows,  on  the 
occasion  of  their  becoming  suttees.  They  also  filed  the  depositions  of  witnesses, 
taken  in  the  Magistrates'  Court,  to  prove  that  no  adoption  had  taken  place;  and 
examined  five  witnesses,  who  deposed,  that  Ghunsam  Mookurjia  and  Goluk  Chunder 
Mookurjia,  after  the  separation  of  the  family,  lived  and  ate  together,  and  that 
Ghunsam  Mookurjia  exe-[419]-cuted  the  deed  of  gift  as  before  mentioned,  and  that 
the  funeral  ceremonies  of  Ghunsam  Mookurjia  were  performed  by  Goluk  Chunder 
Mookurjia. 

Mr.  Middleton,  the  Judge  of  the  Provincial  Court,  pronounced  his  decree  on  the 
17th  of  February,   1831,  and  after  commenting  on  the  evidence  given  by  the 
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Plaintiffs'  witnesses,  was  of  opinion,  that  the  case  set  up  by  the  Plaintiffs  with  regard 
to  the  adoption  of  the  Appellant,  and  the  deed  of  anuinati  pattra  and  wusseeyut- 
nama  was  unworthy  of  credit,  and  ordered,  that  the  suit  sliould  be  dismissed  with 
costs. 

From  this  decree  the  guardians  of  the  Appellant  appealed  to  the  Sudder  Dewanny 
Adawlut  at  Calcutta. 

Whilst  the  suit  was  under  appeal.  Beer  Eshur,  the  half-brother  of  the  deceased 
Ghunsam  Mookurjia,  presented  a  petition  to  the  Sudder  Court,  in  which  he  claimed 
to  be  entitled  to  a  sixth-share  of  the  property  in  dispute,  and  prayed  that  his  rights 
might  be  protected.  Unoop  Narain  also,  at  this  stage  of  the  cause,  put  in  an 
answer  to  the  plaint.  In  the  petition  of  Beer  Eshur,  and  also  in  this  answer  of 
Unoop  Narain,  the  adoption  of  the  Appellant  was  stated  and  not  denied. 

The  appeal  came  before  Mr.  W.  Braddon,  one  of  the  Judges  of  the  Sudder  Court, 
who  recorded  his  opinion  on  the  25th  of  April,  1834,  in  which,  after  concurring 
with  the  reasoning  of  the  Provincial  Court's  decree,  he  held,  that  the  adoption 
by  Ghunsam  Mookurjia  of  the  minor  Huradhun  had  not  in  anywise  been  proved. 
He  considered,  however,  that  the  deed  of  gift  from  Ghunsam  Mookurjia  to  Cktluk 
Chunder  Mookurjia,  having  been  made  so  short  a  time  before  the  death  of  Ghunsam 
Mookurjia  was  not  satisfactorily  established,  and,  accordingly,  dechired  that  the 
decree  ought  to  provide  that  the  decision  should  be  no  bar  to  the  claims  [420] 
of  any  of  the  other  brothers  of  Ghunsam  Mookurjia,  and  that  in  that  respect  the 
decree  of  the  Provincial  Court  required  to  be  amended. 

As  the  Judge  differed  in  one  respect  from  the  conclusion  of  the  Provincial  Court, 
the  proceedings  were  laid  before  Mr.  T.  C.  Robertson,  another  of  the  Judges  of  the 
Sudder  Dewanny  Adawlut,  who  concurred  with  the  opinion  recorded  by  Mr.  Braddon, 
and  delivered  the  final  decree  of  the  Court,  on  the  9th  of  May,  1834,  the  material 
part  of  which  was  as  follows: — 

"  In  this  case,  the  only  inquiry  to  be  made  is  this :  Whether  Ghunsam  Mookurjia 
had  actually  taken  in  adoption,  according  to  Sastra,  Huradhun  Mookurjia,  or  noti 
In  my  opinion,  adoption  of  the  aforenamed  (Huradhun  Mookurjia)  does  not  appear 
to  have  been  made  out,  because  the  selection  of  a  child  for  the  purpose  of  adoption 
is  not  a  circumstance  of  that  nature  as  to  admit  of  its  performance  before  a  few 
strangers  only ;  on  the  contrary,  its  validity  would  depend  entirely  upon  the 
compliance  with  the  obligation  set  forth  in  the  Sastra,  and  the  presence  of  the  Gooroo 
Purohita,  and  brothers,  relations,  and  connections,  and  the  utmost  publicity ;  and  in 
this  particular,  besides  the  evidence  of  relations  and  connections,  the  depositions 
6f  others  are  scarcely  to  be  credited,  and  witnesses  who  have  deposed  to  Huradhun 
Mookurjia's  adoption  appear  to  be  strangers,  and  the  servants  of  Ghunsam  and 
inhabitants  of  other  places;  and,  moreover,  the  witnesses  have  stated  the  matter 
of  Huradhun  Mookurjia's  performing  the  ceremonies  of  Ghunsam  Mookurjia's 
sradh  in  so  confused  and  unsatisfactory  a  manner,  that  much  dependence  cannot  be 
placed  on  the  verity  of  their  statements ;  and  as  to  the  anumati  pattra  and  wusseeyut- 
nama  (or  will),  which  Appellants  [421]  have  adduced  in  proof  of  Huradhun 
Mookurjia's  adoption,  they  contain  neither  the  signatures  of  brothers  and  friends 
of  Ghunsam  Mookurjia  as  witnesses,  nor  are  they  registered  or  bear  the  impression 
of  the  kazi's  seal,  and  consequently  are  not  worthy  of  being  received  as  valid 
documents;  on  the  contrary,  they  appear  nothing  but  fabricated.  The  hibbanania 
of  the  Respondents  was  drawn  out  on  the  day  of  Ghunsam  Mookurjia's  death; 
such  hibbanama  cannot  be  held  as  valid.  Independent  of  this,  when  Goluk  Chunder 
Mookurjia,  on  his  own  showing,  had  the  right  of  inheriting  the  whole  of  Ghunsam 
Mookurjia's  estate,  according  to  Sastra,  because  of  his  union  with  the  deceased,  what 
necessity  then  was  there  for  the  execution  of  a  hibbanama?  The  hibbanama  in 
question,  therefore,  is  not  free  from  doubt.  Under  this  circumstance,  and  witL 
reference  to  the  reasons  stated  in  the  decision  of  the  Provincial  Court  relative  to 
there  being  no  proof  of  the  adoption,  and  the  invalidity  of  the  anumati  pattra 
and  the  wusseeyutnama,  and  with  regard  to  what  has  been  said  therein  on  the 
accuracy  of  this  hibbanama,  and  the  reasons  assigned  for  the  dismissal  of  the 
Plaintiff's  claims, — these  matters  are  susceptible  of  amendment  and  modification, 
and  the  decision  of  the  Provincial  Court  in  regard  to  the  dismissal  of  the  claim  of  tiie 
Plaintiffs  worthy  of  being  upheld ;  consequently,  in  amendment  of  the  decision  of  the 
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Calcutta  Provincial  Court,  dated  I7th  February,  1831,  it  is  ordered,  that  the  claim 
and  appeal  of  Appellants  be  dismisiied,  with  costs  of  both  Courts,  and  that  the 
decision  prove  no  bar  to  the  claims  of  the  other  brothers  of  Ghunsam  Mookurjia." 

The  Appellants,  being  dissatisfied  with  this  decree,  presented  a  petition  for 
review  of  judgment,  which  was  refused ;  whereupon  the  Appellants  appealed  to  Her 
Majestj  in  Council. 

[4iS2]  In  1841,  Huradhun  Mookurjia  attained  his  majority,  and  his  name  was 
substituted  in  the  place  of  his  guardians,  as  Appellant,  in  forma  jmuperis,  to 
England. 

Mr.  Turner,  Q.C.,  Mr.  Forsyth,  and  Mr.  J.  B.  Maule,  for  the  Appellant. — The 
evidence  adduced  in  the  Court  below  by  the  Appellant's  guardians,  suflSciently 
established  the  fact  of  his  adoption  by  Ghunsam  Mookurjia.  The  presumption  is 
in  favour  of  such  adoption.  The  fact  of  Ghunsam  Mookurjia  having  already  adopted 
a  son,  who  died  in  his  lifetime,  the  state  of  his  health,  the  impossibility  of  having 
issue,  and  the  authority  given  by  him  to  his  second  wife  to  adopt  a  son  or  sons,  as 
he  could  himself  have  done  by  law,  the  first  adopted  son  being  dead,  Shamchtmder 
V.  Narayi  Diheh  (1  Ben.  Sud.  Dew.  Rep.  209),  Goureeperthaud  Rat  v.  Mussummaut 
Jymala  (2  Ben.  Sud.  Dew.  Rep.  136),  Mu^xammat  DuUahh  De  v.  Matuu,  Bibi  (5  Ben. 
Sud.  Dew.  Rep.  50).  These  are  strong  facts  manifesting  his  intention  to  adopt, 
and  to  favour  the  probability,  that  he  superseded  to  power  given  to  his  wife,  by 
adopting  the  Appellant,  by  parol,  during  his  sickness.  According  to  the  tenets  of 
the  religion  followed  by  Ghunsam  Mookurjia,  such  an  act  was  absolutely  necessary, 
his  future  beatitude  depending,  according  to  the  prevalent  superstition  of  the 
Hindoos,  upon  the  performance  of  his  obsequies,  as  the  means  of  redeeming  him 
from  an  instant  state  of  suffering  after  death.  1  Strange's  Hindoo  Law,  p.  73. 
(2nd  Edit.)  1.  W.  Macnaghten's  Hindoo  Law,  p.  63.  Sutherland's  Hindoo  Law  of 
Adoption,  Pref.  p.  i.  Even  if  the  evidence  is  contradictory,  still  upon  the  authority 
of  the  case  of  Rungama  v.  Atchema  (4  Moore's  Ind.  App.  Cases,  p.  1.  104),  the  decision 
must  turn  upon  the  probabilities  of  the  case,  to  be  [423]  collected  from  these  facts 
whioh  have  been  established  and  are  not  disputed.  The  order  made  by  the 
Foujdarry  Court  giving  possession  to  Goluk  Chunder  Mookurjia,  was  only  one  of 
interim  possession,  pending  the  institution  of  a  regular  suit. 

Mr.  Wigram,  Q.C.,  Mr.  £.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Respondents. 
— No  reliance  can  be  placed  upon  the  evidence  given  in  support  of  the  adoption ;  it 
is  principally  the  testimony  of  strangers  and  servants  in  low  station  of  life,  and  is 
altogether  unworthy  of  credit.  Some  of  them  swear  that  their  names  were  written 
as  witnesses  to  the  anumati  pattra,  but  upon  reference  to  that  document  they  are  not 
to  be  found ;  this  shows  the  value  of  their  testimony.  The  greatest  strictness  is  re- 
quired in  evidence  to  prove  an  adoption  in  a  Hindoo  family.  Sootrugun  Sutputty 
V.  Sahitra  Dye  (2  Knapp's  P.C.  Cases,  287).  Here,  unquestionable  evidence  ought 
to  have  been  given,  as  the  alleged  adoption  is  by  parol,  without  deed,  or  delivery 
of  property.  The  onus  of  proof  is  upon  the  Appellant.  The  alleged  deed  conveying 
power  to  adopt,  and  the  Will,  are  fabricated  instruments.  We  are  in  possession, 
under  an  order  of  a  Court  of  competent  jurisdiction. — [Lord  Brougham :  We  think, 
that  the  alleged  Deed  of  gift  made  by  Ghunsam  Mookurjia,  in  Goluk  Chunder 
Mookurjia's  favour,  under  which  you  got  possession,  is  a  forgery.] — Two  verdicts 
have  been  found  against  the  fact  of  adoption  by  the  Courts  in  India,  and  this  being 
a  question  of  fact  only,  a  Court  of  Common  law  in  this  country  would  not,  in  such 
circumstances,  grant  a  new  trial  a  third  time.  The  principle  upon  which  this  Court 
proceeds  in  Indian  [424]  cases,  is  laid  down  by  Baron  Parke,  in  Khoorshed-jee 
Manik-jee  v.  Mehrwan-jee  K/ioorshed-jee  (1  Moore's  Ind.  App.  Cases,  442),  which  is, 
to  affirm  the  judgment  appealed  from,  unless  the  Court  sees  that  the  judgment  is 
clearly  wrong.  Here,  both  Courts  have  come  to  the  same  conclusion  upon  a  mere 
question  of  fact,  and  it  cannot  be  denied,  that  the  Courts  in  India  have  better 
opportunity  for  examining  the  witnesses  and  arriving  at  the  truth,  than  the  appellate 
Court. 

The  Right  Hon.  T.  Pemberton  Leigh  (June  26,  1849). — ^The  suit  in  this  case, 
was  instituted  by  the  Appellant  against  Goluk  Chunder  Mookurjia,  Rashanund 
Mookurjia  and  Unoop  Narain  Mookurjia.       The  Appellant  alleged,  that  he  was 
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the  adopted  son  of  Ghunsam  Mookurjia,  the  deceased  brother  of  the  Defendants, 
and  he  prayed  to  be  put  into  possession  of  the  property  of  Ghunsam. 

Neither  Rashanund  nor  Unoop  Narain  appear  to  have  put  in  any  answer  to  this 
demand,  in  the  Provincial  Court. 

Goluk  Chunder  Mookurjia  put  in  an  answer,  by  which  he  denied  the  adoption 
of  the  Appellant,  insisted  that  he  had  never  been  separated,  either  in  property  or 
hoard,  from  Ghunsam  Mookurjia,  and  alleged,  that  Ghunsam  Mookurjia  had,  im- 
mediately before  his  death,  made  a  Deed  of  gift  of  all  his  property  to  him,  Goluk 
Chunder  Mookurjia. 

The  Provincial  Judge,  before  whom  the  case  first  came,  was  of  opinion,  that  the 
adoption  was  not  proved,  and  that  the  Deed  of  gift  to  Goluk  Chunder  .Mookurjia 
was  proved,  and  he  decreed  accordingly. 

[426]  The  Sudder  Court,  on  appeal,  agreed  in  opinion  with  the  Provincial  Court, 
that  the  adoption  was  not  proved,  but  they  disbelieved,  or  doubted,  the  genuine- 
ness of  the  Deed  of  gift  to  Goluk  Chunder  Mookurjia,  and  they  varied,  in  that  respect, 
the  decree  of  the  Court  below,  dismissing  the  Appellant's  suit  without  prejudice  to 
this  question.     From  this  decree  of  dismissal  the  present  appeal  is  brought. 

Several  witnesses  on  the  part  of  the  Appellant  have  sworn  to  the  diflPerent  facts 
necessary  to  prove  the  adoption.  On  the  other  hand,  the  Respondents  have  produced 
witnesses  who  swear  to  facts  inconsistent  with  such  adoption.  In  such  circumstances, 
much  must  depend  upon  the  probabilities  of  the  case,  to  be  collected  frcun  those 
facts,  as  to  which  both  parties  are  agreed. 

The  adoption  of  the  Appellant  is  alleged  to  have  been  completed  in  the  autumn 
of  1824.  At  this  time,  it  is  clear,  that  Ghunsam  was  advanced  in  years,  about 
sixty-seven  years  old,  that  he  had  two  wives  to  whom  he  had  long  been  married, 
by  neither  of  them  he  had  ever  had  issue,  and  both  of  whom  were  of  such  an  age, 
as  to  make  it  in  the  highest  degreee  improbable  that  he  should  ever  have  by  them 
a  son  of  Iiis  body;  one  is  stated  by  the  Respondents'  witnesses  to  have  been  about 
57,  and  the  other  about  36  or  37.  He  seems  long  before  this  to  have  despaired  of 
having  such  issue,  for  eighteen  years  before  he  had  adopted  a  boy  called  Banee 
Madho,  the  son  of  his  brother,  Goluk  Chunder  Mookurjia.  In  April,  1824,  Banee 
Madho  had  died,  without  issue.     These  are  facts  about  which  there  is  no  controversy. 

According  to  the  religious  tenets  of  the  Hindoos,  a  man's  state,  after  death — his 
deliverance  from  a  place  of  [426]  suffering  called  Put,  (the  expression  used  in  the 
translation  of  the  documents  before  us,  is  "  his  salvation,")  Xlepends  upon  his 
leaving  a  son  to  perform  certain  rites  and  ceremonies  after  his  death. 

That  these  opinions  were  shared  by  Ghunsam,  is  clear  from  the  evidence  produced 
on  both  sides,  and  he  had  acted  in  conformity  with  them,  by  the  adoption  of  Banee 
Madho.  Is  it  then  more  probable  that  on  Banee  Madho's  death  he  should  supply 
his  place  by  the  adoption  of  another  son,  or  that  he  should  deliberately  and 
purposely  incur  the  penalties  which,  according  to  his  opinion,  would  attend  the 
omission  to  discharge  this  duty?  The  former  proposition  is  that  on  which  the 
Appellant  relies,  the  latter  must  be  maintained  by  the  Respondents. 

An  adoption  may  be  made  either  by  a  man  in  his  lifetime,  or  by  one  of  his  wives 
after  his  death,  under  a  power  conferred  upon  her  for  that  purpose  by  her  husband ; 
and  the  case  of  the  Appellant,  is,  that  Ghunsam  had  at  first,  in  a  fit  of  sickness, 
provided  for  the  adoption  in  the  latter  form,  but  afterwards  having  recovered,  he 
made  the  adoption  himself. 

The  facts  establishing  these  propositions  are  sworn  to  by  several  witnesses,  and 
documents  are  produced  confirmatory  of  their  statements,  and,  with  an  exception, 
to  which  we  shall  presently  advert,  neither  the  witnesses  nor  the  documents  appear 
to  be  open  to  any  imputation,  beyond  what  applies  to  all  Hindoo  testimony,  viz. 
the  facility  with  which  fake  witnesses  are  produced  and  documents  fabricated. 

The  probability  in  favour  of  an  adoption  of  some  child,  being  very  strong,  is 
there  any  improbability  that  the  Appellant  should  be  the  object  of  selection?  Upon 
the  evidence  he  would  appear  to  be  the  most  likely  to  [42"^  be  chosen.  He  was  a 
nephew  of  Ghunsain,  the  son  of  the  Defendant,  Rashanund;  he  was  of  a  proper 
age,  living  in  his  house,  and  a  great  favourite  with  Ghunsam's  sister,  and  Goluk 
Chunder  Mookurjia  appears  to  have  had  no  other  eon  of  an  ag^  which  would  admit 
of  adoption. 
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On  CKiunsam's  death,  which  took  place  An  the  SCHh  of  January,  1825,  both  his 
wives  became  suttees.  There  is  evidence  that  his  funeral  ceremonies  were  performed 
by  the  Appellant ;  and  on  the  25th  of  February,  1826,  the  Nazir  of  the  Collectorate, 
within  which  Ghunsam  held  property,  reported  to  the  Collector  the  death  of  Ghunsam, 
"  and  that  he  had  left  an  adopted  son,  a  minor,  named  Huradhun  Mookurjia." 

Ghunsam  appears  to  have  left  surviving  him,  besides  the  three  brothers  already 
named,  Goluk,  Unoop  Narain,  and  Rashanund,  a  half  brother,  Beer  Eshur. 

On  the  death  of  Ghunseun,  Goluk  Chunder  Mookurjia,  either  under  the  alleged 
deed  of  gift,  or  as  an  undivided  brother,  claimed  the  whole  of  Ghunsam's  property. 

In  consequence  of  these  claims  of  Goluk  Chunder  Mookurjia,  disputes  arose, 
and  on  the  23rd  April,  1825,  a  petition  was  presented  by  Beer  Eshur  to  the 
Collector  of  Nuddea,  in  which  the  Appellant  is  mentioned  as  the  adopted  son  of 
Ghunsam,  and  on  the  16th  of  May,  1825,  a  petition  was  presented  to  one  of  the 
Provincial  Courts,  by  Unoop  Narain,  in  which  the  fact  of  tiie  Appellant's  adoption 
is  distinctly  stated,  and  the  same  statement  is  repeated  by  Unoop  Narain,  in  an 
answer  put  in  by  him  in  a  late  stage  of  the  proceedings  in  this  cause. 

These  disputes  having  led  to  some  breach  of  the  peace,  the  case  was  brought 
before  the  Foujdarry  Court.  [428]  An  order  was  made,  by  which  Goluk  Chunder 
Mookurjia  was  continued  in  possession  of  the  property,  until  the  right  should  he 
determined  in  the  Civil  Court,  and  in  October,  1825,  the  plaint  was  filed. 

The  evidence  of  the  Appellant  being  such  as  we  have  stated,  the  objections 
made  to  it  by  the  Respondents,  and  the  counter-evidence  brought  forward  by  them, 
are  to  be  considered. 

It  is  first  said,  that  the  Appellant's  witnesses  who  depose  to  the  facts,  constituting 
the  adoption,  are  for  the  most  part  in  a  low  station  of  life,  and  likely  to  be  influenced 
by  the  Appellant ;  but  it  is  sufficient  to  state,  in  answer,  that  these  witnesses  depose 
to  the  presence,  on  the  principal  occasions  to  which  they  refer,  of  many  other  indi- 
viduals whom  they  name,  any  one  of  whom  might  have  been  called  by  the  Respon- 
dents, and  yet  not  one  single  witness  is  examined  for  that  purpose.  One  of  the 
witnesses  for  the  Appellant  is  the  priest  who  performed  the  religious  ceremonies 
of  adoption.  The  fact  of  the  adoption  is  recognized  by  two  members  of  the  family 
immediately  upon  the  death  of  Ghunsam,  and  as  far  as  appears  by  any  thing  pro- 
duced to  us,  is  not  denied  by  any  body,  but  Goluk  Chunder  Mookurjia,  and  his  sons, 
who  having  succeeded  to  his  interest,  are  Respondents  upon  this  appeal. 

It  was  then  said,  that  several  of  the  same  witnesses  who  have  sworn  to  the  adop- 
tion, swear  also  that  their  names  are  written  as  witnesses  to  the  anumati  pattra,  or 
instrument  by  which  power  to  adopt  was  given  by  Ghunsam,  to  one  of  his  wives,  and 
that  on  referring  to  the  transcript  of  the  proceedings  no  names  of  witnesses  appear. 

The  original  document,  however,  was  before  the  [429]  Court  below,  and  succes- 
sively before  several  Judges,  who,  on  other  points,  discredited  the  witnesses,  and  if 
so  palpable  an  objection  to  their  testimony  had  really  existed,  we  cannot  suppose 
that  by  all  these  Judges  it  would  have  been  overlooked. 

The  evidence  for  the  Respondents  consisted  mainly  of  the  Deed  of  gift  to  Goluk 
Chunder  Mookurjia,  and  of  a  report  made  by  the  police  of  the  examination  of  the 
widows  of  Chunsam,  on  the  occasion  of  their  becoming  suttees,  and  of  alleged 
conversations  with  Ghunsam,  in  which  he  is  stated  to  have  declared,  that  he  neither 
had  adopted,  nor  would  adopt,  another  son  after  the  death  of  Banee  Madho. 

As  to  the  first  document,  the  Deed  of  gift,  we  expressed  in  the  course  of  the 
argument,  a  clear  opinion,  that  it  was  a  forgery,  and  the  Counsel  for  the  Respondents 
hardly  ventured  to  maintain  its  genuineness. 

The  other  document  deserves  more  attention.  It  contains  the  examination  of  the 
Police  Officers,  of  the  widows,  previous  to  their  being  burned  with  the  corpse  of  their 
husband,  and  they  are  there  stated  to  have  declared,  that  they  had  ao  son  nor 
daughter,  which  it  is  said  would  not  be  true,  if  the  Appellant  had  been  the  adopted 
son  of  their  husband. 

On  referring  to  the  Regulation,  however,  under  which  this  official  examination 
takes  place,  as  well  as  to  the  nature  of  the  examination  itself,  we  think,  that  the 
question  applies  to  natural-bom  children,  and  that  it  appears  from  the  answer  of 
the  widows,  in  this  case,  that  they  so  understood  it,  for  their  words  are,  "  We  have 
no  son  nor  daughter,  we  are  barren." 
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The  parol  testimonj  for  the  Respondents  is  open  to  the  observation,  that  nearly 
all  their  vitnesses  [430]  depose,  either  to  the  execution  of  the  Deed  of  gift  to  Gtoluk 
Chunder  Mookurjia,  or  to  the  oonversations  with  Ghunaam,  in  which  an  intention  to 
make  the  gift  is  expressed.     Now  that  deed  is  palpably  a  mere  fabrication. 

In  this  state  of  the  evidence,  if  the  case  had  come  originally  before  us,  we  could 
have  had  no  hesitation  in  holding,  that  the  Appellant  had  established  his  case,  and 
the  question  is,  whether  we  are  to  attribute  so  much  weight  to  the  judgments  already 
pronounced,  as  to  abstain  from  giving  effect  to  our  own  opinion. 

On  examining  these  judgments,  we  cannot  say  that  the  reasons  assigsed  by  the 
Judges  are  such  as  add  authority  to  their  decision.  The  Judge  of  the  Provincial 
Court  appears  to  have  considered,  that  many  circumstances  were  necessary  to  the 
validity  of  an  adoption,  which  (whether  usual  or  not)  certainly  are  not  required 
by  law,  and  to  have  so  far  miscarried  in  examining  the  evidence,  or  estimating  its 
value,  as  to  be  of  opinion  "  that  there  rests  no  doubt  on  the  authenticity  of  the 
Deed  of  gift  in  the  name  of  Goluk  Chunder."  In  the  Sudder  Court,  the  same  error 
appears  to  have  existed,  with  respect  to  the  law  of  adoption,  as  prevailed  in  the 
inferior  Court,  and  no  additional  reasons  are  assigned  for  disbelieving  the  Appel- 
lant's evidence. 

Upon  the  whole,  we  must  advise  Her  Majesty  that  the  judgment  complained  of, 
ought  to  be  reversed,  that  it  should  be  declared,  that  the  Appellant  had  made  out 
his  title  as  the  adopted  son  of  Ghunsam  Mookurjia,  and  that  the  case  should  be 
remitted  to  the  Court  below  with  this  declaration  and  direction,  to  give  effect  to  the 
Appellant's  claims  in  this  suit,  which  may  be  consequential  upon  that  declaration. 

[See  Tayammaul  v.  SashachaU-a  Naiker,  1865,  10  Moo.  Ind.  A  pp.  436.] 


[431]  MUDHOO  SOODUN  SUNDIAL,— ^ppeMan<;  SUROOP  CHUNDER  SIRKAR 
CHOWDRY,— i?e»pon<f«n«  *  [June  27  and  28,  1849]. 

Two  Appbals. 

On  Appeal  from  the  Sudder  Dewanny  AdawkU,  at  Bengal. 

Where  the  point  at  issue,  is  a  question  of  fact  only,  there  is  a  strong  presumption 
in  favour  of  the  judgment  of  the  Court  below,  as  the  Judges  in  India  possess 
advantages  in  forming  an  opinion  of  the  probability  of  the  transaction,  and, 
in  some  cases,  of  the  credit  due  to  the  witnesses ;  but  that  does  not  relieve  the 
Court  of  the  last  resort,  from  the  duty  of  examining  the  whole  evidence,  and 
forming  its  opinion  upon  the  whole  case  [4  Moo.  Ind.  App.  433]. 

In  a  suit  for  mesne  profits  of  land  purchased  by  the  Plaintiff  from  the  Defendant, 
the  Defendant  pleaded,  in  bar  to  the  action,  a  deed  of  agreement,  containing 
a  condition,  that  the  Plaintiff,  (pending  a  suit  then  lately  brought  l^  the 
Defendant  for  recovery  of  the  lands  in  question,  and  until  his  name  was 
entered  in  the  Collector's  books,)  should  have  no  claim  to  the  profits.  The 
Zillah  and  Sudder  Courts  in  India  discredited  the  oral  testimony,  and  de- 
clared the  deed  to  be  a  forgery.  Upon  appeal,  these  decrees  were  reversed ; 
the  Judicial  Committee,  upon  the  evidence  and  probabilities  of  the  case,  being 
of  opinion,  that  the  circumstance  of  the  vendor  not  being  in  possession  of  the 
lands  at  the  time  of  the  purchase,  and  that  a  suit  was  depending  at  the  time  to 
recover  possession,  and  taking  into  consideration  the  length  of  time  that  had 
elapsed  before  the  Plaintiff  made  his  demand,  were,  coupled  with  the  evidence 
produced,  sufiSciently  strong  facts  in  favour  of  the  deed  of  agreement. 

These  appeals  from  the  Sudder  Court,  at  Bengal,  were  made  in  two  separate 

•  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
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suits,  instituted  by  the  Re-[432]-8pondent  against  the  Appellant,  in  the  Zillah  Court 
of  Nuddea,  to  recover  the  mesne  profits  of  an  estate,  forming  part  of  the  pergunna 
Ookrah,  situate  in  Nuddea.  The  first  suit  was  brought  to  recover  the  sum  of 
Rs.  49,999.  5a.  llg.  Ik.,  the  amount  of  principal  and  interest  on  the  mesne  profits 
of  a  two-ana  share  of  the  talook  of  Dihi  Bydnathpore,  consisting  of  62  mouzas,  part 
of  pergunnah  Ookrah,  from  the  8th  of  February,  1819,  to  the  7th  of 
February,  1826.  The  second  suit  was  also  brought  to  recover  Rs.  11,173.  7a.  13g., 
the  principal  and  interest  for  mesne  profits  of  a  two-ana  share  of  18 
Tillages,  forming  part  of  the  Zemindary,  of  the  turuf  Sooksagur,  from  the 
13th  of  January,  1819,  to  the  12th  of  April,  1827.  Both  these  appeals 
involved  substantially  the  same  question,  which  was  one  of  fact  only,  namely, 
whether  an  agreement-deed,  dated  the  12th  of  February,  1819,  which  contained  a 
covenant  by  the  Respondent  to  forego  the  mesne  profits  until  his  name  was  entered  in 
the  Collector's  books,  set  up  by  the  Defendant,  as  a  defence  to  the  action,  was  a 
genuine  instrument,  or  not  1  As  the  two  cases  depended  on  the  same  question,  the 
first  appeal,  relating  to  Dihi  Bydnathpore,  only  was  heard.  The  facts  and  pro- 
ceedings in  the  Zillah  and  Sudder  Courts  in  India,  are  fully  stated  and  commented 
upon  in  the  judgment. 

The  appeal  was  argued  by  Mr.  Turner,  Q.C.,  Mr.  Forsyth,  and  Mr.  J.  B.  Maule, 
for  the  Appellant ;  and  Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F. 
Moore,  for  the  Respondent. 

[433]  The  Right  Hon.  Dr.  Lushington  (Feb.  12,  1850). — ^This  is  an  appeal  from  the 
Sudder  Dewanny  Court  of  Bengal,  and  the  subject-matter  of  the  suit,  is  the  mesne 
profits  of  an  estate  in  the  pergunnai  Ookrah,  claimed  by  the  present  Respondent, 
in  whose  favour  both  the  Zillah  Court  of  Nuddea  and  the  Sudder  Court  pronounced 
decrees. 

In  the  course  of  these  proceedings,  the  Appellant,  who  was  the  Defendant  in  the 
Court  below,  pleaded  an  agreement  contained  in  an  instrument  bearing  date  the 
12th  of  February,  1819,  and  the  whole  case  turned  upon  the  question,  whether  this 
agreement  was  a  genuine  and  valid  deed,  or,  as  contended  hy  the  Respondent,  a 
forged  instrument. 

Both  the  Courts  below  have  decided  against  the  validity  of  the  instrument;  a 
fact  which,  considering  the  advantages  the  Judges  in  India  generally  possess,  of 
forming  a  correct  opinion  of  the  probability  of  the  transaction,  and  in  some  cases 
of  the  credit  due  to  the  witnesses,  affords  a  strong  presumption  in  favour  of  the 
correctness  of  their  decisions,  but  does  not,  and  ought  not,  to  relieve  this,  the  Court 
of  last  resort,  from  the  duty  of  examining  the  whole  evidence,  and  forming  for  itself 
an  opinion  upon  the  whole  case. 

We  proceed  then  to  a  consideration  of  the  evidence,  and  an  investigation  of  the 
reasons  assigned  by  the  Judges  in  the  Courts  bdow  for  their  decision;  but  before 
commencing  this  task,  a  very  brief  statement  of  the  facts  of  the  case  will  be  necessary. 

The  Board  of  Revenue,  on  the  29th  of  December,  1813,  sold  a  property  situate 
in  zillah  Nuddea,  for  [434]  arrears  of  revenue.  That  property  consisted  of  271 
mouzas,  of  which  62,  constituted  Dihi  Bydnathpore,  and  18,  turuf  Sookhsagur.  By  two 
purchases  the  Appellant  became  the  proprietor  of  one  half  of  this  property,  the  other 
half  was  owned  by  persons  of  the  name  of  Bundojia.  For  some  time,  joint  possession 
was  held  of  the  whole  estate,  excepting  Dihi  Bydnathpore  and  turuf  Sookhsagur. 
These  two  districts  the  occupants  held  adversely,  and  against  them  suits  to  recover 
possession  were  brought  by  the  purchasers. 

On  the  8th  of  February,  1819,  these  suits  being  still  undetermined,  the  Appellant, 
who  held  an  eight-ana  share,  sold  a  two-ana  share  to  the  Respondent,  lliese  facts 
are  conmion  to  both  parties ;  but  with  respect  to  the  payment  of  the  purchase-money, 
there  is  much  dispute :  it  will  be  necessary  hereafter  to  advert  to  this  circumstance ; 
but  it  is  more  convenient,  at  present,  to  proceed  with  a  statement  of  the  facts  which 
do  not  appear  to  be  disputed. 

On  the  23rd  of  November,  1819,  the  Appellant  and  his  co-owners  obtained  posses- 
sion of  Dihi  Bydnathpore,  under  decree  of  the  Court.  On  the  27th  of  June,  1822, 
the  property  was  divided  under  the  orders  of  the  Collector,  and  the  Respondent  was 
awarded  7}  mouzas  in  Dihi  Bydnathpore. 

In  July,  1826.  the  Appellant  sold  the  whole  of  his  share  of  this  property,  except- 
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lug  his  share  in  turuf  Sookhsagur,  and  3^  villages  in  another  turuf,  to  a  Mr.  Harris. 
With  Mr.  Harris  the  Respondent  had  disputed  as  to  his  share  of  this  propertj.  A 
litigation  followed,  which  terminated  by  compromise  on  the  3rd  of  April,  1832. 

[436]  The  plaint  in  the  present  suit  was  filed  on  the  8th  of  July,  1833.  By  that 
plaint,  the  Respondent  demands  Rs.  49,999,  as  mesne  profits,  from  the  19th  of 
January,  1819,  to  the  11th  of  April,  1826,  interest  included.  It  is  Certainly  some- 
what singular  that  such  a  demand  as  this,  if  well  founded,  should  have  been  so  long 
delayed ;  no  less  than  seven  years  having  elapsed  from  the  period  when  the  claim 
ended,  before  the  commencement  of  a  suit  to  recover  what  is  alleged  to  have  been  due 
yearly,  at  least,  if  not  half-yearly,  for  seven  successive  years  from  1819.  This 
is  surely  a  circumstance  which,  requires  a  very  satisfactory  explanation;  for 
necessarily,  after  the  lapse  of  so  many  years,  there  must  be  great  di£Glculty  in 
ascertaining  the  truth  of  such  a  demand,  not  to  mention  the  presumption  against  it, 
for  non-claim  for  so  long  a  time.  It  appears,  however,  from  the  plaint,  and  also 
from  other  proceedings  in  this  cause,  that  the  Respondent  in  1824,  instituted  a  suit 
against  the  Appellant,  in  which  he  claimed  mesne  profits  betweoi  the  12th  of  April, 
1819,  and  the  14th  of  December,  1823,  of  this  same  Dihi  Bydnathpore. 

In  defence  to  this  suit,  the  Defendant  pleaded  two  agreements ;  one  an  agreement 
dated  the  12th  of  February,  1819,  and  the  other  an  agreement  dated  the  15th  of  May, 
1822 ;  the  Respondent,  in  reply,  admitted  the  execution  of  this  latter  agreement, 
and  denied  the  former  altogether. 

Various  documents  are  produced ;  amongst  others,  the  two  agreements  and  the 
signatures  attached  to  each,  were  compared  with  each  other;  but  from  this  com- 
parison no  result  was  obtained.  No  evidence  as  to  the  execution  of  the  disputed 
agreement,  was,  so  far  as  appears,  produced. 

[436]  The  decree  of  the  Court,  bearing  date  the  10th  of  January,  1826,  was  to 
this  effect,  that  the  Respondent  should  be  non-suited,  with  leave  to  correct  his  plaint, 
and  bring  a  fresh  suit. 

From  this  period,  January,  1826,  to  April,  1833,  no  proceedings  were  adopted 
by  the  Respondent  to  recover  any  part  of  these  mesne  profits.  He  states  himself 
(for  another  purpose,  indeed,)  to  have  been  a  man  of  wealth  and  substance ;  he  enters 
into  litigation  with  Mr.  Harris,  who  purchased  from  the  Appellant,  but  he  never, 
till  April,  1833,  attempts  to  recover  either  the  mesne  profits,  due  as  alleged  at  the 
commencement  of  the  suit  of  1824,  nor  those  subsequently  accruing,  till  1826,  when 
Mr.  Harris  made  his  purchase. 

There  is  nothing  in  the  course  of  these  proceedings  that  we  can  discover,  which 
can  in  any  way  satisfactorily  account  for  this  delay,  if  the  Respondent  had  really 
and  truly  a  bona  fide  claim  to  these  mesne  profits.  He  was  warned  by  the  Judge  in 
1826,  of  the  errors  cdntained  in  his  plaint,  according  to  the  conception  of  the  Judge, 
namely,  that  being  in  possession  of  the  property,  he  claimed  for  the  mesne  profits; 
whether  or  not  that  was  a  real  error,  we  need  not  decide ;  but  this  is  clear,  that  he 
was  at  liberty  to  bring  a  new  trial,  and  to  shape  his  plaint  as  he  might  be  advised. 

But  this  is  not  all.  He  was  distinctly  apprized  of  the  nature  of  the  main  defence 
to  his  action,  namely,  that  his  claim  was  precluded  by  the  agreement  of  the  12th  of 
February ;  that  the  Judge  expressed  his  opinion  that  the  Appellant  in  some  part  of 
his  defence  was  attempting  to  deceive  the  Court,  and  yet  for  seven  years  the  Appel- 
lant does  nothing. 

[437]  Surely  it  affords  no  weak  presumption  against  a  claim  so  long  delayed,  that 
the  Respondent,  with  full  knowledge  of  all  the  facts,  and  the  nature  of  the  defence, 
should  so  long  neglect  his  own  interest,  with  ample  means  of  protecting  it. 

But  to  resume  the  narrative.  The  answer  to  this  plaint  of  1833,  is  substantially, 
though  a  great  deal  of  argument  is  mixed  up  with  the  real  defence,  that  the  Re^ 
■pendent  executed,  on  the  12th  of  February,  1819,  the  deed  produced  in  the  former 
suit,  and  that  by  the  tenor  of  that  deed,  the  Respondent  is  precluded  from  maintain- 
ing this  suit. 

It  will  be  expedient  to  state  concisely  the  contents  of  that  agreement,  and  then 
to  consider  whether  such  contents  are  consistent  with  the  provml  circumstances  of 
the  case,  and,  whether  the  execution  of  such  a  deed  is  on  the  whole  probable  or 
improbable. 

Tliis  deed  is  in  the  name  of  the  Respondent,  addressed  to  the  Appellant.     It 
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states,  that  a  Bill  of  Sale,  and  a  receipt  of  the  amount  value,  had  been  executed  by  the 
Appellant ;  that  the  Respondent,  awaiting  the  entry  of  his  name  in  the  Collectorate 
records,  had  not  paid  the  money,  but  had  executed  a  Bond  for  it ;  that  five  days  after 
recording  the  name  in  the  records,  the  money  should  be  paid. 

The  first  part  of  this  recital,  so  far  as  relates  to  the  Bill  of  Sale,  is  admitted  to 
be  true;  but  in  this  agreement,  the  receipt  is  said  to  bear  even  date  with  the  Bill  of 
Sale,  viz.,  February  the  8th ;  whereas  on  inspecting  it,  the  date  is  the  same  as  that  of 
the  agreement  itsdf,  namely,  the  12th  of  February.  This  circumstance  naturally 
•lives  rise  to  some  suspicion,  nor  is  that  suspicion  cleared  away  by  the  explanation 
offered,  that  the  receipt  was  written  on  the  8th,  but  [438]  dated  afterwards  on  the 
12th,  when  the  Bond  for  payment  of  the  purchase-money  is  said  to  have  been  given. 
The  agreement  then  states  that  the  purchase-money  was  not  paid,  but  that  a  Bond 
was  given  for  it,  conditioned  for  pa3nnent  of  the  money  five  days  after  the  Respon- 
dents name  should  be  recorded  in  the  Collectorate ;  the  Bond  was,  during  the  interval, 
not  to  carry  interest,  and  no  claim  was  to  be  made  for  principal  during  that  time. 
Though  at  first  sight  it  may  appear  strange,  that  instead  of  actual  payment,  a  Bond 
should  be  taken,  yet  there  are  circumstances  which  tend  to  reconcile  the  arrange- 
mrait  with  probability,  which  is  only  reason  for  explaining  it,  as  no  dissent  exists 
as  to  the  payment  itself,  whensoever  or  howsoever  made. 

The  vendor  himself  was  not  in  possession  of  a  part  of  the  property  purported 
to  be  sold.  Suits  at  his  instance  were  depending  for  the  recovery  of  that  property, 
and  (he  results  of  such  suits  must  in  some  degree  have  been  uncertain.  It  was  im- 
possible, therefore,  for  the  vendor  to  give  possession  of  all  the  property  purported  to 
be  sold,  and,  consequently,  not  improbable  that  the  purchaser  should  decline  to  pay 
the  purchase-money  until  put  in  possession.  The  Respondent  avers,  that  he  paid 
the  money  at  the  time,  and  that  the  Bill  of  Sale  and  receipt  were  duly  registered, 
and  so  they  appear  to  have  been ;  but  surely  it  was,  or  ought  to  have  been  (had  not 
his  own  delay  prevented  it),  in  the  power  of  the  Respondent  to  have  proved  the 
payment.  The  sum  purported  to  be  paid,  is  Rs.  77,500  in  cash,  current  coin,  etc., 
before  three  witnesses. 

The  sum  total  is  between  £7000  and  £8000 ;  could  it  be  a  matter  of  difficulty  to 
have  proved  so  large  a  payuient  [439]  in  money,  and  was  it  not  a  most  important 
fact  in  the  cause,  as  it  would  have  falsified  a  very  material  averment  in  this  most 
important  instrument!  Yet  no  attempt  is  made  to  establish  a  fact  of  this  import- 
ance. We  cannot,  therefore,  say,  that  this  statement  in  the  agreement  is  wholly 
improbable,  and  certainly  it  is  not  refuted  by  the  Respondent.  It  is  right,  however, 
on  tiie  other  hand  to  observe,  that  there  is  no  proof  of  the  execution  of  this  alleged 
Bond,  nor  of  any  payment  made  under  it,  acording  to  the  agreement;  omissions 
which  justly  give  rise  to  some  suspicion. 

There  is  nothing  contrary  to  justice  in  the  provision  contained  in  the  agreement, 
that  during  the  period  before  the  entry  of  the  purchaser's  name  in  the  books  of  the 
Collectorate,  no  interest  should  run  upon  the  Bond ;  and  on  the  other  hand,  no  part 
of  the  profits  be  payable  to  the  Respondent.  The  agreement  then  provides,  that 
possession  shall  not  be  given  to  the  Respondent,  of  Dihi  Bydnathpore,  until,  in  the 
event  of  the  pending  suit  terminating  favourably  to  the  owners  of  the  property,  that 
part  of  the  estate  lying  in  Dihi  Bydnathpore  had  been  partitioned  off,  and  possession 
given;  that  in  the  meantime,  the  purchaser  should  pay  the  Government  revenue, 
but  should  have  no  claim  to  the  profits ;  the  vendor,  the  present  Appellant,  paying 
the  embankment  and  other  expenses  belonging  to  the  pergunna,  and  also  the  costs 
of  the  pending  suits.  If  the  suit  should  not  be  successful,  then  the  rents  collected  at 
the  joint  management  office  are  to  be  applied  to  pay  the  expenses. 

It  was  contended,  that  this  arrangement  was  so  unjust  and  inequitable,  so  in- 
jurious to  the  interests  of  the  Respondent,  that  the  execution  of  such  an  instrument 
by  him  was  grossly  improbable,  and  seeing  the  Judges  [440]  of  the  Zillah  and 
Sudder  Adawlut  were  of  that  opinion ;  but  it  does  not  appear  to  us,  that  the  condi- 
tions contained  in  this  instrument  are  plainly  so  absolutely  unjust,  as  to  tend  to 
the  conclusion,  that  on  that  account  alone,  the  deed  should  be  considered  a  forgery. 
Whether  those  conditions  were  unjust  or  not,  depends  on  many  facts,  of  which  we 
have  no  evidence  or  means  of  judging;  on  the  result  of  contingencies,  the  proba- 
bility of  which,  it  is  impossible  for  us  to  measure ;  and  even  the  Courts  below,  though 
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posseesed  of  local  knowledge,  could  not  have  adequate  legitimate  means  to  accom- 
plish such  a  task. 

We  do  not  think  it  necessary  to  follow  in  detail  the  remaining  contents  of  this 
instrument :  an  arrangement  somewhat  similar  is  made  as  to  Sookhsagur ;  but  this 
suit  has  no  reference  to  that  property. 

It  was  urged  against  the  validity  of  this  agreement  deed,  that  it  had  not  been 
registered ;  and  though  it  does  not  appear  that  registration  was  essential  to  confer 
upon  it  legal  force,  yet  certainly  the  absence  of  registration  is  a  circumstance  for 
consideration.     The  deed  of  May,  1822,  was  not  registered  also. 

It  is  now  necessary  to  consider  the  evidence  to  the  execution  of  this  agreemoit 
deed,  which  deed,  it  must  be  remembered,  was  deposited  in  Court  in  the  suit  of  1824. 
There  are  five  attesting  witnesses.  The  first  witness  who  speaks  to  the  deed,  is  Nuahee 
Ram  Ghose,  and  his  name  appears  as  an  attesting  witness  to  the  agreement  of 
February  the  12th ;  and  if  these  papers  are  correct,  he  was  produced  by  the  PlaintiS, 
the  Respondent.  He  deposes  to  the  execution  of  the  agreement  and  identifies  it 
It  is  very  difficult  to  say,  that  this  witness,  so  produced,  is  not  entitled  to  any  credit ; 
but  no  observation  is  made  by  either  of  the  Judges  upon  his  [441]  testimony.  We  are 
not  able  to  concur  with  the  Judge  in  the  Zillah,  that  the  circumstances  to  which  he 
refers,  destroy  the  credit  of  the  witnesses ;  we  cannot  forget  that  they  are  examined 
seventeen  years  after  the  date  of  the  instrument.  Nubeen  Chunder,  another  attest- 
ing witness,  also  proves  the  execution  and  identity  of  the  instrument;  so  also  Sam 
Eoonder  Dey;  and  their  testimony  is  supported  by  the  evidence  of  Eounla  Kanth 
and  Ram  Mohun. 

It  is  quite  true,  that  such  is  the  lamentable  disregard  of  truth  prevailing  amongst 
the  native  inhabitants  of  Hindostan,  that  all  oral  evidence  is  necessarily  received 
with  great  suspicion,  and  when  opposed  by  the  strong  improbability  of  the  transac- 
tion to  which  they  depose,  or  weakened  by  the  mode  in  which  they  speak,  it  may  he 
of  little  avail ;  but  we  must  be  careful  not  to  carry  this  caution  to  an  extreme  length, 
nor  utterly  to  discard  oral  evidence,  merely  because  it  is  oral,  and  unless  the  im- 
peaching and  discrediting  circumstances  are  clearly  found  to  exist.  It  would  be 
very  dangerous  to  exercise  the  judicial  function,  as  if  no  credit  could  necessarily  be 
given  to  witnesses,  deposing  viva  voce,  how  necessary  however  it  may  be  always  to 
sift  such  evidence  with  great  minuteness  and  care.  It  is  a  remarkable  fact,  in  this 
case,  that  the  existence  of  an  agreement,  bearing  date  February  12th,  1819,  is  ad- 
mitted. There  is  produced  in  this  cause,  a  deed  indisputed,  bearing  date  May  15th, 
1822,  consequently,  long  before  the  first  suit  was  commenced,  which  expressly  recog- 
nized an  agreement  deed,  dated  February  12th,  1819.  It  is  said,  that  there  was  a 
deed  of  that  date,  but  that  it  was  of  a  different  tenor ;  of  this  averment,  we  do  not 
find  the  slightest  proof ;  there  is  no  evidence  of  any  [442]  other  deed  of  that  date. 
This  defence  was  not,  so  far  as  appears,  set  up  in  the  former  suit  of  1824,  and  surdly 
the  presumption  in  the  absence  of  all  proof  to  the  contrary,  is,  that  this  deed  of 
1822  referred  to  the  deed  of  February  12th,  1819,  produced  in  this  cause,  and  pro- 
duced as  early  as  1824,  when  it  was  not  even  alleged,  that  there  was  another  deed 
of  the  same  date,  of  a  different  tenor.  Under  these  circumstances,  we  consider,  that 
the  agreement  of  1822  affords  a  strong  confirmation  of  the  deed  of  February  12th, 
produced  by  the  Appellant.  There  is  another  observation  made  by  the  Judge  of  the 
Zillah  Court,  which  we  think  should  be  adverted  to.  The  Judge  argues,  that  the 
non-production  of  this  deed  in  a  suit  as  to  Sookhsagur,  though  it  was  called  for, 
is  an  argument  against  the  validity  of  the  deed.  We  do  not  sufficiently  know  the 
circumstances  of  that  suit,  to  enable  us  to  form  any  accurate  opinion,  as  to  the  neces- 
sity of  producing  it;  but  as  this  very  deed,  long  before  that  suit  commenced,  was 
deposited  in  Court  in  a  prior  suit,  and  placed  among  its  records,  it  is  difficult  to 
conclude,  as  it  was  accessible  to  both  parties,  that  the  non-production  in  that  cause, 
is  a  proof  of  its  being  a  forgery ;  besides,  the  deed  of  1819  was  no  defence  to  that 
claim. 

Among  those  papers  are  to  be  found  numerous  extracts  from  the  proceedings  in 
various  other  suits  relating  to  some  parts  of  the  estate  originally  sold  in  1813.  We 
do  not  think  that  any  conclusion  as  to  the  main  issue  in  this  case  can  be  safely  drawn 
from  those  extracts.  It  is  very  difficult  from  such  extracts  only,  to  understand  accu- 
rately such  a  series  of  complicated  litigation,  and  still  more  difficult  and  dangerous 
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to  rely  upon  isolated  parte  of  former  proceedings  [44S3  between  different  parties 
and  for  different  purposes,  as  applicable  to  the  question  in  the  case. 

We  do  not  find  that  the  Judges  in  the  Courts  below  imported  them  into  their 
reasons,  for  the  conclusions  to  which  they  arrived,  except  for  the  purpose  of  fixing 
the  amount  of  mesne  profits ;  we,  therefore,  do  not  deem  it  necessary  to  notice  them 
more  particularly. 

On  the  whole,  we  are  of  opinion,  that  the  agreement  of  the  12th  of  February, 
1819,  is  established  by  the  evidence  produced,  and  that  it  must  be  carried  into  effect; 
consequently,  the  claim  for  mesne  profits  of  Dihi  Bydnathpore  cannot  be  maintained 
for  the  period  antecedent  to  possession  on  the  Dihi,  being  completely  partitioned  off ; 
and  we  do  not  find  that  it  was  completely  partitioned  off,  and  possession  taken  by  the 
Respondent,  at  any  time  during  the  period  for  which  mesne  profits  are  claimed  by 
this  action. 

We  are,  therefore,  under  the  necessity  of  reversing  the  judgment  of  the  Court 
below,  and  of  the  two  inferior  Courts,  and  pronouncing  that  tiie  Respondent  has 
failed  in  establishing  his  claim. 

Lord  Brougham. — The  other  appeal,  relating  to  turuf  Sookhsagur,  will  follow  the 
same  fate:  the  judgment  appealed  from  in  that  case  must  also  be  reversed. 

[See  Twyammaid  v.  Sasha-challa  Naiker,  1865,  10  Moo.  Ind.  App.  436.] 


[444]  RAJAH  OODIT  PURKASH  SmG,— Appellant ;  HENRY  MARTINDELL 
and   WILLIAM   STACY,— «e»pow<?en<»  *  [July  3,  1849]. 

On  Appeal  from  the  Sndder  Dewanny  Court  at  Bengal. 

A  deed  of  mortgage,  and  conditional  sale,  contained  a  covenant  for  posBessioD 
by  the  mortgagee  during  the  mortgage  term.  Possession  was  withheld, 
though  the  mortgagor  received  the  mortgage  money. 

Held,  that  an  action  would  lie  by  the  mortgagee  against  the  mortgagor  for  re- 
covery of  the  principal  and  interest,  money  advanced. 

This  suit  was  instituted  in  the  Civil  Court  of  Shahabad  by  the  Respondent,  Mar- 
tindell,  as  executor  of  Mary  Umdah,  the  Beeby  (or  mistress)  of  Greneral  Martindell, 
on  behalf  of  himself,  and  the  minor  children  of  the  deceased.  The  object  of  the  suit 
was  to  obtain  payment  from  the  Defendant,  Raja  Gopal  Sum  Sing,  since  deceased, 
and  now  represented  by  the  Appellant,  of  the  sum  of  Rs.  44,331,  the  amount  of 
principal  and  interest  on  the  sum  of  S.  Rs.  28,058.  h^a,.,  which  had  been  advanced 
by  General  Martindell  to  the  Raja,  the  payment  whereof  was  secured  by  a  conditional 
bill  of  sale  and  mortgage,  made  in  favour  of  Mary  Umdah  by  the  Raja,  dated  the 
14th  day  of  September,  1830,  upon  certain  lands,  named  Bussoodhur,  etc.,  belonging 
to  talook  Buzar,  in  the  zilla  Shahabad. 

On  the  14th  of  September,  1830,  General  Martindell  [445]  advanced  to  the  Raja 
the  sums  of  S.  Rs.  16,475,  and  S.  Rs.  11,583.  5|a. ;  and  the  Raja  executed  a  condi- 
tional bill  of  sale  and  mortgage  deed,  for  securing  the  repayment  of  the  same.  The 
deed  was  made  out  in  the  name  of  Mary  Umdah,  the  General  intending  such  mortr 
gage  to  constitute  a  provision  for  her  and  her  children.  The  material  part  of  this 
deed  was  in  the  following  terms: — "  Mouza  Bussoodhur  and  Hurpoor,  with  ite  asli 
and  dakhili  lands,  I  have  mortgaged  and  conditionally  sold  for  S.  Rs.  16,475,  and 
mouza  Ruttunseinpoor,  Gogora,  and  chuk  Lutchmi,  etc.,  asli  and  dakhili,  for 
S.  Rs.  11,583.  5|a.,  the  total  amount  value  being  S.  Rs.  28,058.  5|a.,  and  which 
amount  is  the  saleable  value  of  the  said  mouzas,  to  the  purchaser,  Mary  Umdah, 
Beeby  of  General  Martindell.  This  sale  is  true,  and  according  to  the  laws  of  the 
time;  and  having  received  the  whole  of  the  amount  value  from  the  aforesaid  pur- 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor,—  Sir  A.  Johnston. 
P.C.  vii.  769  25 


Digitized  by 


Google 


!▼  HOOBE  DID.  AFP.,  446      RAJAH  OODIT  PURKASH  SING  V.  MARTINDELL  [1849] 

chaser,  I  have  appropriated  it  to  myself,  as  requisite,  and  I  have  made  over  the 
villages  to  the  said  purchaser,  which  transfer  was  also  required  hy  law.  And  I,  of 
my  own  free  will,  without  coercion,  and  choice  without  force,  and  in  possession  of 
all  mj  faculties,  have  limited  the  redemption  of  the  villages  to  twenty  years,  that  is, 
from  the  beginning  of  1238,  to  end  of  1257,  k.b.  (3rd  September,  1830,  to  September, 
1850,  A.D.),  under  these  conditions;  that,  after  the  expiration  of  aforesaid  twenty 
years,  if  I  at  once  pay  to  the  purchaser  the  full  and  entire  amount  value  afore- 
mentioned, then  this  bill  of  mortgage  will  be  null  and  void,  and  I  shall  receive  back 
the  bill  of  mortgage  and  receipt  of  amount  value  from  the  Beeby,  and  I  shall  take 
into  my  possession  the  mortgaged  mouzas ;  but  if  aforesaid  period  shall  expire,  and 
I  at  once  not  pay  the  amount  value,  then,  by  this  very  [446]  bill  of  mortgage,  without 
any  other  proof,  document,  or  opposition,  will  prove  foreclosure  of  the  mortgage, 
and  will  not  be  capable  of  being  overruled,  and  will  revert  to  the  possession  of  afore 
named  purchaser." 

At  the  time  of  the  execution  of  this  instrument,  the  Raja  gave  a  receipt  for  tk 
purchase-money,  signed  by  himself  and  six  persons,  as  witnesses ;  at  the  same  time 
he  executed  a  power  of  attorney,  authorising  the  transfer  of  the  mouzas  in  th( 
Collector's  books  to  the  name  of  Mary  Umdah,  as  the  mortgagee  and  conditional 
purchaser  of  the  same.  General  Martindell  died  about  three  months  after  this 
transaction,  and  Mary  Umdah  shortly  afterwards  died,  leaving  the  Respondent, 
Martindell,  and  other  minor  children. 

After  her  death,  Martindell  applied  to  the  Raja  for  possession  of  the  mouzas, 
according  to  the  conditions  of  the  mortgage  and  bill  of  conditional  sale.  The  Raja, 
however,  refused  to  put  him  in  possession.  Martindell  then  presented  a  petition  to 
the  Foujdarry  Court  of  the  Zilla  in  which  the  mouzas  were  situate,  praying  to  be  put 
in  possession.  The  magistrates,  however,  held  that  they  had  no  jurisdiction,  and 
passed  an  order  referring  him  to  the  Civil  Courts  for  redress.  In  consequence  of 
this  order,  and  the  refusal  of  the  Raja  to  give  possession  of  the  mouzas  in  question, 
the  present  suit  was  instituted  by  the  Respondent,  on  behalf  of  himself,  and  u 
guardian  for  the  other  children  of  Mary  Umdah,  deceased.  The  plaint  was  filed  on 
tiie  14th  of  July,  1835,  in  the  Zilla  Court  of  Shahabad,  against  the  Raja,  and  alleged, 
that  the  Raja  had  fraudulently  deprived  the  Plaintiffs  of  possession  of  the  mortgaged 
premises,  notwithstanding  the  deed,  and  sought  to  recover  the  sum  of  Rs.  28,058. 6|a., 
principal  of  the  amount  [447]  value,  and  Rs.  16,273.  8Ja.  interest,  making  together 
the  sum  of  Rs.  44,331.  14a. 

Before  any  answer  was  put  in,  the  Defendant,  Raja  Gopal  Surn  Sing,  died, 
leaving  the  Appellant,  Raja  Oodit  Purkash  Sing,  his  son  and  heir,  who  was  duly 
admitted  by  the  Zilla  Court  to  defend  the  suit. 

Raja  Oodit  Purkash  Sing,  by  his  answer,  took  a  preliminary  objection  to  the 
suit  for  recovery  of  the  principal  and  interest;  he  did  not  deny  the  execution  of  the 
mortgage  and  bill  of  conditional  sale  by  his  late  father,  but  submitted  that  it  was 
contrary  to  the  conditions  in  the  deed,  to  bring  a  suit  before  the  expiration  of 
twenty  years,  the  time  therein  limited ;  he  also  denied  that  his  late  father  had  re- 
ceived the  amount  value  mentioned  in  the  deed. 

Evidence  was  entered  into  on  both  sides.  The  Plaintiff  filed  the  deed  of  mort- 
gage and  conditional  bill  of  sale,  and  the  receipt  of  the  money  by  the  late  Raja. 
The  Defendant  examined  live  witnesses  to  prove  the  non-payment  of  the  amount 
value.     Their  testimony,  however,  failed  to  support  this  defence. 

On  the  24th  of  April,  1838,  the  Zilla  Court  pronounced  their  decree;  which,  after 
going  minutely  through  the  pleadings  in  the  cause,  proceeded  as  follows:— "lu 
this  case,  the  principal  point  to  be  tried  is,  whether  Raja  Gopal  Surn  Sing  received 
the  amount  value  of  the  conditional  sale,  or  not?  In  my  opinion.  Defendant's  state- 
ment of  not  having  received  the  amount  value  is  entirely  the  result  of  his  fraudulent 
intentions ;  for  this  reason,  that  the  seller  executed  the  bill  of  the  sale  and  receipt  of 
amount  value,  and  had  the  same  registered,  and  in  the  receipt  of  amount  [448]  value 
it  is  clearly  written  he  received  the  full  and  entire  sum  of  the  amount  value.'" 

It  was,  therefore,  ordered,  "  that  the  case  be  decreed  in  favour  of  Plaintiff,  and 
the  Defendant  be  made  liable  for  the  costs ;  and  that  the  sum  of  Rs.  28,058.  6a.  6p., 
principal,  mentioned  in  the  documents,  and  Rs.  25,635.  15a.  6p.,  its  interest,  at  the 
rate  of  one  rupee  per  cent  per  n)enfiem.  from  the  14th  of  September,  1830,  the  date 
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of  execution  of  documents,  to  24th  of  April,  1838,  date  of  decision,  and  Rs.  1531.  13a., 
costs  of  Court,  altogether  Rs.  55,226.  2a.,  be  allowed,  with  interest  on  the  latter 
sum,  from  the  25th  of  April,  1838,  to  date  of  realization." 

From  this  decree  the  Appellant  appealed  to  the  Sudder  Dewanny  Adawlut,  at 
Calcutta. 

Before  the  appeal  came  on  for  hearing,  Martindell  died ;  and  by  an  order  of  the 
Sudder  Court,  dated  the  28th  of  May,  1840,  Mr.  William  Stacy,  who  had  also  been 
appointed  executor  under  the  will  of  Mary  Umdah,  with  the  late  Plaintiff,  Martindell, 
and  guardian  of  the  minor  children,  was  admitted  as  a  Respondent  to  the  appeal. 

The  appeal  came  on  for  hearing,  in  the  first  instance,  before  Mr.  R.  H.  Rati  ray, 
,  one  of  the  Judges  of  the  Sudder  Court,  who  recorded  his  opinion,  that  the  decision 
of  the  Zilla  Judge  ought  to  be  reversed,  on  the  ground  that  the  plaint  was  inad- 
missible, as  the  Plaintiff  could  not  sue  till  the  expiration  of  the  twenty  years 
mentioned  in  the  bill  of  sale,  and  that  the  remedy  was  by  a  suit  for  possession.  The 
case  was  then  laid  before  Mr.  E.  Lee  Warner,  who,  on  the  24th  of  June,  1841,  recorded 
his  opinion,  that  the  decree  appealed  [4493  ^^^ra  was  correct,  and  worthy  of  being 
upheld ;  that  the  objection  of  the  claim  for  receiving  back  the  amount  value,  1  eiiig 
irregular  and  opposed  to  the  nature  of  the  conditional  sale,  was  inadmissible,  and 
that  the  evidence  showed  the  money  to  have  been  originally  paid,  and  a  right  of 
action  to  have  arisen ;  in  support  of  which  he  referred  to  the  case  of  Kunhai  Lai 
V.  NirmHl Puri (5  Ben.  Sud.  Dew.  Rep.  117)  as  a  conclusive  precedent  upon  the  point: 
but  as  there  was  a  difference  of  opinion  between  the  Judges,  he  directed  the  papers 
to  be  laid  before  a  third  Judge. 

Tlie  papers  were  then  laid  before  Mr.  C.  Tucker,  and  Mr.  R.  Barlow,  who  agreed 
with  Mr.  £.  Lee  Warner,  and  finally  pronounced  the  Sudder  Court's  decree  on  the 
27th  of  September,  1841,  by  which  it  was  ordered,  that  the  appeal  of  the  Appellant 
be  dismissed,  and  that  the  decision  of  the  ZiUah  Court  be  upheld  and  confirmed, 
and  that  the  Appellant  pay  to  the  Respondents  the  sum  of  Rs.  55,226.  2a.,  the  amount 
mentioned  in  the  decision  of  the  Zillah  Court,  with  costs  and  interest  on  the  same, 
from  the  25th  of  April,  1838  (the  day  following  that  of  the  decision),  up  to  the 
date  of  realization,  with  costs. 

Against  this  final  decree  the  Appellant  brought  the  present  appeal,  and  insisted, 
that  the  same  was  erroneous,  for  tibe  following  reasons: — 

1st.  Because  the  suit  was  improperly  instituted  for  recovery  of  the  money 
alleged  to  have  been  paid  by  Mary  Umdah,  and  that  the  Respondents,  if  entitled  to 
sue,  ought  to  have  sued  for  possession  of  the  estate  conveyed  by  the  deed  of  con- 
ditional sale. 

2nd.  Because  there  was  no  satisfactory  proof  that  the  money  sought' to  be  re- 
covered was  in  fact  paid  by  [460]  Mary  Umdah  to  Raja  Gopal  Sum  Sing,  the 
Appellant's  father. 

The  Respondent,  on  the  other  hand,  contended,  that  the  decree  was  right,  and 
ought  to  be  affirmed,  for  the  following  reasons : — 

Ist.  Because  the  evidence  proved  the  execution  by  Raja  Gopal  Sum  Sing,  of 
the  conditional  bill  of  sale  of  the  14th  of  September,  in  favour  of  Mary  Umdah,  and 
established  the  fact  of  the  receipt  by  him  of  the  entire  amount  of  the  conRideration 
money,  for  which  such  deed  was  given. 

2nd.  Because  the  Raja  having  refused  to  put  the  Respondent  into  possession,  the 
present  action  for  payment  of  principal  and  interest  of  the  money  paid  and 
advanced  to  the  Raja  was  well  founded. 

Mr.  Turner,  Q.C.,  Mr.  Forsyth,  and  Mr.  J.  B.  Maule,  in  support  of  the  appeal, 
insisted  that  the  transaction  wag  one  of  conditional  sale,  and  that  the  present  action 
could  not  be  brought  by  the  mortgagee  against  the  mortgagor's  representative  for 
recovery  of  the  purchase-money,  as  if  she  had  any  title,  it  was  to  possession;  the 
remedy  for  which  was  by  ejectment.  Hunt  v.  SUk  (5  East,  449).  Kunhai  Lai  v. 
yirmal  Puri  (6  Ben.  Sud.  Dew.  Rep.  117). 

Mr.  Wigram,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respond- 
ents, were  not  called  upon. 

The  Right  Hon.  T.  Pemberton  Leigh. — There  will  be  no  necessity  to  hear  the 
Respondents'  Counsel:  there  is  no  point,  in  fact,  but  as  to  a  deed,  [461]  and  tlie 
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rights  of  the  parties  under  that  deed.  The  question  is  this,  whether,  upon  the 
pleadings  in  this  case  and  the  evidence  before  the  Ck)urt  below,  the  transaction  was 
complete,  or  whether  it  was  one  that  was  never  completed?  Now,  both  parties  agree 
that  possession  was  never  delivered ;  that  is  admitted  upon  the  pleadings.  It  does 
not  appear,  however,  that  they  otherwise  agree :  on  the  contrary,  they  dispute 
both  the  law  and  evidence,  but  they  agree  upon  the  principal  point  on  the  pleadings. 
The  Defendant  also  denies  the  receipt  of  the  purchase-money.  It  is  not,  however, 
necessary  to  search  for  precedents.  The  case  depends  upon  the  general  principle  of 
law.  The  party  says,  I  never  delivered  possession,  and  never  received  the  money. 
He  disafiSrms  the  transaction.  The  decree  appealed  from  was  a  right  one ;  whiter 
all  the  Judges  were  right  is  another  question :  the  decree  must  be  affirmed,  with 

OOBtS. 


[452]  DOORGA  PERSAD  ROY  CEOVf DRY —Appellant ;  TARRA  PERSAD  ROY 
CHOWDRY,— Respondent*  [July  3,  5,  1849]. 

On  Appeal  from  the  Sttdder  Deivanny  Adawtttt  at  Bengal. 

A.  sued  B.,  a  debtor  of  his,  intestate,  upon  a  bond  debt,  and  obtained  a  decree 
against  him  for  the  amount.  B.  appealed  from  this  decree  to  the  Sudder 
OMirt.  By  a  deed  of  arrangement  entered  into  by  A.  and  C,  after  the 
commencement  of  the  suit,  C.  became  entitled  to  a  six-anna  share  of  the 
debt.  Pending  the  appeal  to  the  Sudder  Court,  A.  entered  into  a  o(mu- 
promise  with  B.,  postponing  the  payment  of  the  amount  recovered  by  the 
decree,  for  three  years,  and  foregoing  altogether  interest  upon  the  principal. 
This  was  done  without  the  privity  or  consent  of  C.  B.  failed  to  pay  the 
amount  within  the  stipulated  time,  and  proceedings  were  taken  by  A. 
against  him,  but  he  had  not  realised  tHe  amount  of  the  decree.  In  a  suit 
by  C.  against  A.  to  make  him  chargeable  for  the  six-anna  share  in  the  decree, 
the  Sudder  Court  held  that  A.  was  chargeable  to  C.  for  such  share,  with 
interest. 

Upon  appeal,  such  decree  reversed ;  the  Judicial  Committee  holding,  that 
A.  must  be  treated  as  a  trustee  for  C,  and  that  in  the  absence  of  fraud 
upon  the  cestm  que  trust  in  executing  the  compromise,  or  that  it  was 
not  beneficial  for  all  parties,  he  was  responsible  only  to  C.  for  such  amount 
of  the  debt  as  had  been  recovered,  or  without  his  wilful  default  might  have 
been  recovered. 

This  suit  was  brought  by  the  Appellant  against  the  Respondent  to  recover  the 
amount  of  a  six-ana  share,  with  interest,  of  a  debt  declared  due  by  a  decree  made  in 
a  suit  instituted  by  the  Appellant  against  one  Shama  Persad  Nundy.  The  Appellant 
compromised  the  suit  without  t^e  privity  or  knowledge  of  the  Respondent,  [453] 
and  the  question  was,  how  far  he  was  liable  to  the  Respondent  for  the  loss'  of  such 
share. 

The  parties  to  the  appeal  were  brothers,  the  sons  of  one  Gunga  Narain  Boy, 
deceased.  Gunga  Narain  Roy  had  a  brother,  named  Raj  Narain  Cbowdry,  who  had 
advanced  sums  of  money,  at  various  times  in  the  years  1807  and  1808,  to  Bisheu 
Prea  Muni,  the  mother  of  Shama  Persad  Nundy,  then  a  minor.  To  secure  repay- 
ment of  this  money,  in  1809,  a  bond  was  executed  in  Raj  Narain  Chowdry's  favour, 
for  the  amount  then  due,  Rs.  11,512  principal,  and  interest  at  the  rate  of  12  per 
cent.  Raj  Narain  Chowdry  died  in  the  year  1810,  when  the  money  secured  by  the 
bond  devolved  on  his  brother  and  heir,  Gunga  Narain  Roy.  He  died  in  the  year 
1821,  leaving  the  Appellant  and  the  Respondent,  his  sons,  his  heirs  and  representa- 
tives.   The  Appellant,  claiming  to  be  solely  entitled  by  virtue  of  a  Will  made  in  his 

*  Present :   Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
,  Priv"  Councillor, — Assessor, — Sir  E.  Ryan   Knt. 
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favour,  by  his  uncle,  to  the  estate,  including  the  money  due  on  this  bond,  instituted 
a  suit  in  the  Provincial  Court  of  Calcutta  against  Shama  Persad  Nundy,  as  the  heir 
of  Bishen  Prea  Muni,  to  recover  the  sum  of  Rs.  23,024,  the  amount  of  principal 
and  interest  then  due  on  the  bond.  The  Respondent  intervened  in  the  suit  by  pre- 
senting a  petition,  in  which  he  objected  to  the  alleged  Will,  and  set  forth  his  right 
as  co-heir  with  the  plaintiff  to  a  half-share  of  the  sum  sued  for,  and  prayed  that  his 
name  might  be  inserted  as  a  co-PlaintiS,  and  that  half  of  the  amount  claimed 
might  be  given  to  him.  The  Provincial  Court  refused  to  insert  his  name,  or  make  the 
order  prayed  for,  directing  him  to  institute  a  suit  against  the  debtor  for  his 
half-share.  In  the  year  1827,  the  Respondent  instituted  a  suit  against  the  Appellant 
to  recover  his  half-share  of  the  estates.  [464]  Before  the  hearing,  and  on  the  4th 
of  April,  1829,  the  suit  was  adjusted  between  the  parties,  and  deeds  of  compromise 
and  release  were  respectively  executed.  By  the  deed  of  compromise,  executed  by  the 
Appellant,  it  was  declared,  that  a  6-ana  share  in  the  money  due  from  Shama  Persad 
Nundy,  should  be  the  right  of  the  Respondent.  The  deed'of  release  executed  by  the 
Respondent  contained  a  similar  arrangement.  In  accordance  with  this  deed,  the 
Court,  on  the  2nd  of  September,  1829,  gave  judgment  in  the  Respondent's  behalf, 
awarding  him  6-16ths,  or  a  6-ana  share  of  the  estate  as  his  share.  Previous  to  this, 
and  on  the  27th  of  July,  1829,  the  Appellant  had  obtained  a  decree  in  the  suit  in- 
stituted by  him  against  Shama  Persad  Nundy,  for  the  sum  of  Rs.  23,024,  the  amount 
sued  for  and  costs.  Shama  Persad  Nundy  appealed  to  the  Sudder  Dewanny  Adawlut. 
Pending  such  appeal,  and  in  the  year  1831,  the  Appellant  compromised  the  suit. 
Regular  deeds  were  mutually  executed  by  both  parties,  but  the  compromise  was 
effected  without  the  privity  of  the  Respondent.  By  the  terms  of  this  compromise, 
the  Appellant  agreed  to  take  from  Shama  Persad  Nundy  the  full  amount  of  the 
Court's  decree,  Rs.  24,217.  12a.  17g.,  with  costs  to  be  paid,  but  without  interest,  at 
the  end  of  three  years,  and  upon  failure  of  this  condition  the  Appellant  was  em- 
powered to  enforce  pa3rment  and  to  realize  the  amount.  Shama  Persad  Nundy  did 
not  fulfil  his  engagement  according  to  the  compromise,  whereupon  proceedings  were 
taken  by  the  Appellant  against  him  to  enforce  the  original  decree. 

On  the  11th  of  March,  1835,  the  Respondent  instituted  the  present  suit  in  the 
Zillah  Court  of  Midnapore  against  the  Appellant  and  Shama  Persad  Nundy.  The 
[466]  Qj.aint,  after  setting  forth  the  facts  above  mentioned,  charged  the  Defendants 
with  collusion  and  fraud  in  the  execution  of  the  deed  of  compromise  entered  into 
between  them,  and  prayed,  that  the  Plaintiff  might  be  declared  entitled  to  6-16thB 
of  the  amount  of  the  decree  passed  by  the  Provincial  Court  against  Shama  Persad 
Nundy  in  favour  of  the  Appellant,  on  the  27th  of  July,  1829,  amounting  to  Rs.  8634 
principal,  together  with  interest,  from  the  date  of  that  decree  to  the  date  of  the 
filing  of  the  plaint,  at  the  rate  of  one  per  cent.,  amounting  to  Rs.  5827.  10a.,  and 
making  a  total  of  Rs.  14,461.  10a. 

The  Appellant,  by  his  answer,  admitted  that  the  Plaintiff,  by  the  terms  of  the 
compromise,  was  entitled  to  a  6-ana  portion  of  the  sum  recovered  against  Shama 
Persad  Nundy,  but  stated  that,  although  a  decree  had  been  obtained  by  him  against 
Shama  Persad  Nundy  for  Rs.  23,024,  yet  that  nothing  had  been  recovered  from  the 
latter  under  such  decree ;  and  he  contended  that,  until  the  same  was  realized,  the 
Plaintiff  had  no  claim  against  him.  He  admitted  the  compromise  with  Shama 
Persad  Nundy,  whereby  he  gave  up  the  interest  due  upon  the  principal  sum ;  but  he 
denied  the  imputation  of  fraudulent  motives,  and  insisted,  that  he  made  the  c(»u- 
promise,  as  he  found  that  Shama  Persad  Nundy  had  power  to  dispose  of  his  property, 
and  that  he  was  a  minor  when  the  debt  was  contracted,  and  he  alleged  that  he  had 
been  advised  to  forego  the  interest. 

The  other  defendant,  Shama  Persad  Nundy,  by  his  answer,  denied  collusion  with 
the  Appellant  in  effecting  the  compromise,  and  submitted,  that  the  Plaintiff  had  no 
claim  against  him. 

[466]  Evidence  was  entered  into  on  both  sides,  from  which  it  appeared  that  active 
steps  had  been  taken  by  the  Appellant  to  recover  from  Shama  Persad  Nundy  the 
amount  decreed  against  him. 

The  Judge  of  the  Zillah  Court  of  Midnapore,  Mr.  R.  P.  Nisbet,  delivered  judg- 
ment, on  the  25th  of  August,  1836,  the  material  part  of  which  was  as  follows:  — 
"  The  Defendant,  without  obtaining  the  consent  of  the  complainant,  filed  a  deed  of 
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compromise  entered  into  between  him  and  Shama  Persad  Nundy,  in  the  Sudder 
Dewanny  Adawlut,  by  foregoing  the  whole  of  the  interest  due  on  the  sum  originally 
decreed  to  him,  taking  an  instahnent;  consequently,  it  is  impossible  to  exempt 
Doorga  Persad  from  the  claims  preferred  by  complainant.  But  the  complainant  not 
having  demanded  anything  from  his  brother,  Doorga  Persad,  during  a  period  of 
four  years  and  seven  Qionths,  from  the  2nd  of  September,  1829,  to  the  date  of  the 
Court's  decision,  of  the  12th  of  March,  1836,  is  no  reason  why  he  should  not  be  en- 
titled to  the  amount  of  interest  due  thereon  from  the  date  of  the  institution  of  the 
aforesaid  suit  to  the  date  of  f.nal  adjustment  of  the  same ;  and  it  is  his  fault  that  he 
neglected  to  demand  payment  from  his  brother.  Complainant  is  only  entitled  to 
receive  Rs.  8634  from  the  Defendant,  agreeably  to  the  deed  of  compromise,  besides 
interest  from  the  date  of  institution  of  suit  to  the  date  of  payment."  The  other 
Defendant,  Shama  Persad  Nundy,  was  by  the  Court's  decree  released  from  the  suit, 
on  the  ground  that  there  was  a  decree  agaipst  him  as  the  principal  debtor. 

Against  this  decree  the  Appellant  appealed  to  the  Sudder  Dewanny  Adawlut  at 
Calcutta,  and  the  Re-[457]-spo(ndent  also  appealed  to  the  same  Court  against 
so  much  of  the  decree  as  disallowed  the  sum  of  Rs.  5627.  10a.,  on  account  of 
interest. 

These  appeals  were  heard  together  by  Mr.  E.  Lee  Warner,  who,  on  the  25th  of 
February,  1840,  pronounced  that  Court's  decree  in  the  cause,  as  follows: — "After 
a  full  consideration  of  the  papers  of  the  case,  the  plea  of  the  Plaintiff,  Terra  Persad, 
made  in  his  petition,  that  he  is  justly  entitled  to  interest  from  the  date  of  the  deed 
of  compromise  to  the  day  of  payment,  is  not  admissible  under  the  circumstances  of 
the  case,  for  Doorga  Persad's  portion  of  6  anas  is  of  the  whole  debt,  with  interest, 
which  the  Judge  awarded,  and  Shama  Persad  Nundy  has  been  released  from  this 
suit.  It  does  not  even  appear  that  Doorga  Persad  has  realized  any  money  from 
Shama  Persad,  or  would  hereafter  recover,  which  depends  entirely  upon  himself, 
and  the  debt  has,  therefore,  become  that  of  Doorga  Persad,  and  the  interest  from 
the  2nd  of  September,  1829,  to  the  12th  of  March,  1835,  which  the  Judge  awards,  is, 
in  my  opinion,  proper  in  every  respect."  The  Court  then  ordered,  that  the  appeal  of 
the  Appellant  should  be  dismissed,  and  the  decision  of  the  Judge  of  Midnapore,  dated 
25th  of  August,  1836,  affirmed. 

The  Respondent  presented  a  petition  tfl  the  Sudder  Court  for  a  review  of  judg- 
ment, which  the  Court  admitted. 

The  proceedings  upon  the  review  of  judgment  again  came  before  Mr.  E.  Lee 
Warner,  but  as  he  differed  from  the  decision  he  formerly  gave,  holding  that  the 
Respondent  would  only  be  entitled  to  the  principal  and  interest  when  it  was  realized 
from  Shama  Persad  [458]  Nundy,  he  directed  the  papers  to  be  laid  before  another 
Judge ;  accordingly,  the  proceedings  were  laid  before  Mr.  R.  Barlow,  who  differed 
from  Mr.  E.  Lee  Warner,  and  recorded  his  opinion,  that  the  Appellant  had  no 
power  to  compromise  with  Shama  Persad  Nundy  without  the  Respondent's  consent, 
and  that  the  Respondent  had  an  unconditional  right  against  the  Appellant,  whether 
the  Appellant  had  realized  it  from  Shama  Persad  Nundy  or  notj  and  he  decided, 
upon  the  authority  of  Balnath  Sahoo  v.  Rajah  Buddun  Mohun  Sinffk  (3  Ben.  Sud. 
Dew.  Rep.  48),  that  the  Court  below  had  no  power  to  deprive  the  Respondent  of  his 
interest,  and  he  made  an  order,  decreeing  the  Respondent  the  entire  daim, 
principal  and  interest,  and  directed  the  proceedings  to  be  laid  before  another 
Judge. 

The  case  then  came  before  Mr.  A.  Dick,  who  recorded  his  opinion,  "  That  it 
be  decreed  to  the  Plaintiff  (Respondent),  that  he  should  get  6-anas  share  of  the  decree 
of  this  Court,  or  of  Rs.  24,217.  12a.  I7g.,  after  deducting  the  costs  of  getting  and 
executing  the  decree,  as  above  stated.  That  the  District  Judge  be  ordered,  that 
when  the  decree  obtained  by  Doorga  Persad  (Appellant)  is  executed  and  realized  from 
Shama  Persad,  after  deducting  whatever  he  might  have  spent,  that  portion  be  paid 
to  the  Respondent ;  and  if  the  former  should  put  off  the  execution  and  realization  of 
the  decree,  the  latter  might  take  measures  to  have  it  executed ;  and  if  it  appear  that 
the  Appellant  neglected  to  execute  the  decree,  or  that  there  was  any  fraud,  before  or 
after  filing  the  deed  of  compromise,  it  would  be  proper  that  the  costs  of  both  parties 
be  charged  to  both." 

[469]  As  this  opinion  differed  from  those  of  Mr.  R.  Barlow  and  Mr.  E.  I^ee 
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Warner,  it  was  ordered   tliat  the  papers  of  the  case  should  be  laid  before  a  fourth 
Judge. 

Accordingly,  the  case  came  before  Mr.  David  Smyth,  who  delivered  the  Court's 
final  decision  on  the  review  of  judgment,  on  the  15th  of  April,  1841,  in  the  following 
terms: — "  There  is  no  doubt,  from  the  statement  of  both  parties,  that  Tarra  Fersad 
Ruy  Chowdry  has  a  share  of  6  anas  in  the  amount  of  the  decree,  and  the  deed  of 
compromise  was  admitted  by  the  Provincial  Court  on  the  2nd  of  September,  1829; 
the  Appellant  is,  therefore,  entitled  to  a  share  of  6  anas  of  the  decree  of  that  Court, 
dated  the  27th  of  July,  1829,  obtained  by  Doorga  Persad  against  Shama  Persad 
Nundy.  It  also  appears  by  the  papers  of  the  case,  that  the  Appellant  petitioned  this 
Court  to  be  included  in  the  decree  according  to  his  share,  but  Doorga  Persad  got  the 
decree  in  his  own  name,  and  no  petition  was  presented  before  that,  nor  was  any 
representation  made  to  the  Court  of  Tarra  Persad's  right  to  a  portion  of  6  anas,  and, 
therefore,  Mr.  R.  H.  Rattray,  a  Judge  of  this  Court,  passed  no  order  upon  the  Ap- 
pellant's petition,  on  the  16th  of  May,  IS-'Jl,  as  he  was  not  one  of  the  parties  in  the 
case.  It  is  also  clear,  that  when  Doorga  Persad  appeared  in  Court,  and  did  not  join 
Tarra  Persad  with  him,  no  order  could  have  been  passed  in  that  case  by  the  Court 
upon  the  petition  of  Tarra  Persad.  In  short,  when  Eioorpa  Persad  pot  a  decree,  as  the 
alleged  proprietor  of  the  entire  16  anas,  against  Shama  Persad  Nundy,  and  settled 
it  in  the  same  way  by  a  deed  of  instalments,  and  the  Appellant,  by  Doorga  Persad's 
[460]  deception,  is  deprived  of  the  execution  of  the  decree  against  Shama  Persad,  it 
i.s  my  opinion,  that  the  Appellant  can  in  every  respect  have  his  share  of  the  amount 
of  the  decree  either  from  his  brother  Doorga  Persad  Roy,  or  from  Shama  Persad,  the 
debtor,  as  he  may  please.  It  is  clear  that  Tarra  Persad  had  a  right  from  the  be- 
ginning, in  the  debt,  and  he  has  the  power  of  accepting  or  not  the  decree  and  deed 
of  instalments ;  and  if  the  Appellant  thinks  that  they  were  effected  by  the  collusion 
of  Doorga  Persad  and  Shama  Persad,  and  that  his  right  is  injured,  the  Appellant 
can  recover  his  share  of  6  anas  of  the  bond  debt  from  Doorga  Persad  Roy  Chowdry. 
For  these  reasons,  I  agree  in  all  respects  in  opinion  with  Mr.  R.  Barlow." 

It  was,  therefore,  finally  decreed,  that  the  decision  of  the  District  Judge,  dated 
the  25th  of  August,  1836,  be  amended,  and  the  whole  claim  of  the  Respondent  be 
decreed  against  the  Appellant,  with  interest  from  the  27th  of  July.  1829, .to  the  date 
of  the  District  decision,  and  interest  upon  both  sums  to  the  day  of  payment,  with 
all  costs  of  suit. 

Against  this  final  decree  the  Appellant  brought  this  present  appeal  to  Her  Majesty 
in  Council. 

Mr.  Turner,  Q.C.,  Mr.  Forsyth,  and  Mr.  J.  B.  Maule,  for  the  Appellant. — This 
case  has  not  been  properly  understood  by  the  Court  below.  Two  questions  arise : 
First,  what  is  the  proper  construction  of  the  deeds  of  compromise  and  release  be- 
tween these  parties?  Secondly,  what  is  the  conduct  of  the  Appellant  in  entering 
into  the  arrangement  with  Shama  Persad  Nundy?  The  fair  construction  of  the 
deeds  is,  that  they  merely  aBcer-[461]-tained  and  settled  in  what  proportions  the 
Appellant  and  Respondent  were  respectively  entitled  to  the  debt  due  from  Shama 
Persad  Nundy.  But  the  deed  of  compromise  created  no  obligation  on  the  part  of 
the  Appellant  to  make  good  the  share  of  the  Respondent,  or  pay  the  amount  over  to 
him.  The  Court  below  treats  this  as  an  absolute  guarantee  for  the  debt,  which  is  an 
erroneous  view  of  the  effect  and  legal  operation  of  the  deed.  The  Appellant  would 
be  treated  in  a  Court  of  Equity  as  a  trustee,  and  the  Court  would  hold  him  liable  only 
to  the  extent  that  the  decree  could  have  been  carried  out  but  by  reason  of  his  wilful 
default.  Here  he  entered  into  a  bond  fide  compromise  without  any  fraudulent  in- 
tention of  defeating  the  rights  of  the  cestui  que  trust;  the  Court  was,  therefore, 
wrong  in  holding,  that  upon  the  mere  fact  of  the  Appellant  having  entered  into  the 
compromise  with  Shama  Persad  Nundy,  he  was  liable  to  the  Respondent  for  his 
share  due  under  the  original  decree.  The  only  inquiry  it  was  competent  for  the 
Court  to  make,  was,  whether  the  entering  into  a  compromise  was  a  course  expedient 
to  be  taken,  for  the  purpose  of  determining  the  dispute  regarding  one  estate,  in 
which  he  was  interested  jointly  with  the  Respondent.  Whether,  in  fact,  such  com- 
promise was  made  fairly,  honestly,  and  bond  fide.  We  submit  that  it  clearly  was. 
No  collusion  is  proved,  nor  is  it  shown  that  any  loss  was  occasioned  by  the  compro- 
mise, nor  was  there  any  delay  on  the  part  of  the  Appellant  in  enforcing  payment 

775 


Digitized  by 


Google 


ly  MooKEnro.  app.,  *m    d.  p.  r.  chowdby  v.  t.  p,  r.  chowdby  [1849] 

from  Shama  Persad  Nundy.  The  true  question,  where  a  party  acting  as  a  trustee 
or  executor,  compromises  a  debt,  is,  did  he  exercise  a  reasonable  and  sound  discre- 
tion !  If  it  was  for  the  benefit  of  the  estate,  he  acting  with  diligence  and  [462]  good 
faith,  a  trustee  is  not  chargeable  with  any  loss  consequent  thereon ;  this  is  the  rule 
recognized  both  in  law  and  equity.  Pennington  v.  Healey  (1  Cro.  and  Mee.  402), 
Mue  V.  Mar*hall  (3  P.  Will,  381),  Bvxton-  v.  Buxton  (1  Myl.  and  Cr.  80),  and  must  be 
binding  in  this  case.  The  onu«  lies  on  the  other  side  to  show  that  this  compromise 
was  not  bond  fide. 

Mr.  Wigram,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dent.— It  was  not  competent  for  the  Appellant,  without  the  consent  of  the 
Respondent,  to  compromise  the  right  to  immediate  paijonent  of  the  amount  recovered 
by  the  decree,  or  to  forego  the  right  to  interest  from  the  date  of  that  decree.  Having 
abandoned  those  rights,  he  became  personally  responsible  to  the  Respondent  for  his 
6-ana  share,  with  interest.  The  Appellant  has  put  himself  in  the  position  of  an 
executor  to  a  creditor's  estate,  having  an  effectual  decree  against  the  debtor  for  pay- 
ment of  the  outstanding  debt,  for  the  benefit  of  the  estate,  and  the  onut  lies  on  him 
to  show  why  he  did  not  get  in  the  debt.  If  he  can  show  that  the  debtor  was  in  in- 
solvent circumstances,  or  that  the  decree  was  doubtful  in  law,  that  may  perhaps 
excuse  him. — [Mr.  Pemberton  Leigh :  Your  case  is  really  this,  you  say  the  Appellant 
had  no  right  to  make  the  compromise,  and  as  he  made  it  he  must  take  the  conse- 
quence.]— ^He  made  a  compromise  behind  our  back,  and  we  are  entitled  to  hold  him 
personally  responsible  for  our  share.  If  an  executor  discharge  the  debtor,  jou  can 
•  only  look  to  the  executor. — [Mr.  Pemberton  Leigh :  You  and  the  Appellant  are  jointly 
interested,  and  it  is  a  strong  proof  of  his  bond  fides  in  [463]  the  transaction,  that  he 
has  a  large  interest.  Suppose  an  action  brought  by  trustees,  and  one  of  the  cestui 
que  trttsts  says,  I  think  this  action  is  ruinous,  and  had  better  be  abandoned,  and  the 
other  should  dissent  from  it,  would  the  trustees  be  bound  to  go  on  because  one  of  the 
parties  dissented  1  Would  not  the  question  depend  upon  this,  was  it  for  the  benefit 
of  the  whole  that  the  suit  should  go  on?  On  whom  would  the  onus  lie  of  showing 
that  it  was  not  so  7] — It  would  be  inequitable  to  impose  the  obligation  upon  the  Re- 
spondent, of  proving  that  this  compromise  was  not  beneficial.  In  Courts  of  Equity 
in  this  country,  in  such  circumstances,  a  trustee  would  apply  to  the  Court  to  be 
relieved  of  the  difficulty. — [Mr.  Pemberton  Leigh :  Where  a  trustee  takes  no  step  to 
recover  the  money,  it  lies  upon  him  to  prove  why  he  has  not  done  so,  because  that  is 
prima  facie  evidence  of  neglect ;  but  if  a  trustee,  being  himself  jointly  interested  in 
the  subject  of  the  suit,  brings  an  action  and  gets  judgment,  and  that  judgment  is 
disputed,  and  in  such  circumstances  he  compromises  with  his  opponent,  does  he  not 
show,  that,  being  a  party  interested,  in  doing  the  best  for  himself  and  the  cestui  qu* 
trust,  he  is  doing  the  best  in  his  judgment  for  the  interest  of  all  parties?  It  must  be 
borne  in  mind,  in  this  case,  that  the  judgment  was  not  a  final  judgment,  but  as  a 
decree  under  appeal.] — The  course  to  have  been  pursued  was  to  have  called  upon  the 
Respondent  to  consent,  or  else  to  have  indemnified  him.  There  is  no  proof  that  it 
was  a  beneficial  compromise  for  all  parties ;  we  have  shown  a  prima  facie  case  of 
misconduct,  and  that  will  render  him  liable  to  account  for  whatever  he  might  have 
received,  without  his  [464]  wilful  default  or  neglect.  In  Shepherd  v.  Towgood  (1 
Tur.  and  Russ.  379)  it  was  held,  that  a  trustee  was  not  entitled  to  compromise  the 
rights  of  the  cestui  que  trusts. 
Mr.  Turner,  in  reply. 

The  Right  Hon.  T.  Pemberton  Leigh. — ^We  think,  that  under  the  deeds  of  com- 
promise and  release,  the  Appellant  must  be  considered  as  a  trustee,  and  that  the 
final  decree  of  the  Sudder  Ctourt,  holding  him  liable  to  the  Respondent  for  the  whole 
amount  and  interest  of  his  6-ana  share,  is  erroneous.  The  opinion  expressed  by 
Mr.  Lee  Warner,  on  the  review  of  judgment,  which  declared  the  Respondent  entitled 
only  to  his  share  of  what  had  been  received,  appears  to  us  to  be  correct.  Reverse  the 
decree  of  the  Court  below,  and  declare  the  Appellant  resjransible  merely  for  what  he 
had  received  in  respect  of  this  deed,  or  has  since  received,  or,  without  his  wilful 
default,  might  have  recovered. 

■  The  report  to  Her  Majesty,  which  was  confirmed,  was  as  follows: — 

"  Their  Tx>rdships  do  agree  humbly  to  report  to  your  Majesty,  as  their  opinion, 
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that  the  said  Decree  of  the  Court  of  Sudder  Dewanuy  Adawlut  of  Bengal  of  the  15th 
of  April,  1841,  ought  to  be  reversed,  and  that  it  ought  to  be  declared  that  the  Ap- 
pellant was,  and  is,  liable  to  the  Respondent  for  a  6-ana  share  of  what  he  (the 
Appellant)  has  received,  or  may  hereafter  receive,  and  what,  if  anything,  he  might 
at  any  time  after  the  16th  of  May,  1834  (being  the  expiration  of  [465]  the  time 
limited  by  the  deed  of  compromise  of  the  16th  of  May,  1831),  without  his  wilful 
default,  have  recovered  or  received  from  Shama  Persad  Nundy,  for  or  in  respect  of 
the  sum  of  Rs.  24,217.  12a.  17p.,  and  the  interest  thereon,  payable  by  Shama  Persad 
Nundy,  under  the  decree  of  the  27th  of  July,  1829,  and  the  said  compromise  of  the 
16th  of  May,  1831 ;  and  their  Lordships  are  further  of  opinion,  that  the  case  ought 
to  be  referred  back  to  the  Court  of  Sudder  Dewanny  Adawlut,  to  ascertain,  carry  out, 
and  enforce  the  rights  and  liabilities  of  the  parties  as  above  declared,  and  that  the 
Respondent  ought  to  be  at  liberty  to  apply  in  the  cause  of  '  Doorga  Persad  Roy 
Chowdry  v.  Shama  Per  tad  Nundy'  for  leave  to  enforce  the  decree  in  that  cause,  as 
he  may  be  advised,  for  the  recoveiy  of  a  sis-ana  share  of  the  said  Rs.  24,217.  12a. 
I7p.,  and  interest,  in  so  far  as  the  same  has  not  been  already  recovered ;  and  their 
Lordships  do  further  recommend  that  any  costs  paid  by  the  Appellant  in  the  Courts 
below  be  repaid  him." 

[See  Shama  Purshad  Roy  Choudery  v.  Hurro  Purshad  Roy  Ghowdery,  1865, 

10  Moo.  Ind.  App.  203.] 


[466]  MAHA  RAJA  DHEERAJ  RAJA  J£AHATAB  CHUND  BAHADOOR,— ^pp«i- 
lant;  THE  GOVERNMENT  OF  BW'iGkh,— Respondent  *  [Dec.  14  and  18, 
1848,  and  Feb.  18,  1850]. 

On  Appeal  from  the  Special  Commissioner  of  the  Moorshedahad  Division  in  Bengal. 

The  right  of  Government  to  institute  proceedings  by  or  before  the  revenue  Col- 
lector, under  Reg.  H.  of  1819,  for  the  resumption  of  lands  for  the  purpose  of 
assessment  to  the  public  revenue,  is  barred  by  Reg.  \\.  of  1805,  sec.  2,  cl.  2, 
after  the  lapse  of  60  years  from  the  cause  of  action. 

So  held  by  the  Judicial  Committee  of  the  Privy  Council,  on  appeal  from  a  decree 
made  by  the  Special  Commissioner,  upon  a  claim  by  Government,  where 
Mahoteran  lands  were  held  as  La-khiraj  by  the  Raja  of  Burdwan,  before  the 
Company's  accession  to  the  Dewanny  in  1765,  and  no  claim  had  been  made 
by  Government  to  resume  the  lands  for  assessment  till  the  year  1836. 

The  Courts  of  the  Revenue  Collector  and  the  Special  Commissioner,  appointed 
under  Regs.  II.  of  1819  and  III.  of  1828,  are  Courts  of  Civil  Justice  within 
the  meaning  of  the  Regulations  of  Limitation. 

An  objection  raised  the  first  time  at  the  hearing  of  the  appeal  before  the  Privy 
Council,  that  the  Government's  right  to  sue  was  barred  by  the  Regulation  of 
Limitation,  IL  of  1805,  from  lapse  of  time,  sustained;  the  proceedings  in 
India  before  the  Revenue  Collector  and  Special  Commissioner  under  Regs. 
II.  of  1819  and  III.  of  1828,  not  being  in  the  nature  of  a  regular  suit. 

Semble — The  exclusion  of  lands,  as  La-khiraj,  from  the  Decennial  and  Per- 
manent Settlements,  is  of  no  weight,  per  ««,  as  evidence,  of  exemption  to 
resumption  under  Reg.  XIX.  of  1793. 

The  general  resumption  is  in  favour  of  the  liability  to  assessment  of  land,  and 
by  Regs.  XIX.  of  1793  and  XIV.  of  1825,  the  omit  proband^,  lies  on  a  claimant 
to  La-khiraj,  to  establish  his  title  to  exemption ;  not  by  inference  but  by 
positive  proof  by  a  grant,  to  hold  as  La-khiraj,  or  by  a  proprietary  right, 
prior  to  the  grant  of  the  Dewanny  (12th  of  August,  1765),  and  that  the  pos- 


*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  CampbelL 
Mr.  Baron  Parke,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
F.C.  vn.  777  25a 
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session  was  bond  fide  taken  under  it,  or  an  enjoyment  of  lands  as  such,  and 
descendible  to  heirs  at  or  since  that  time. 

This  was  a  claim  by  the  Bengal  (irovernment  to  resume  and  assess  the  Govern- 
ment revenue  on  cer-[467]-tain  lands,  consisting  of  eighteen  villages,  called  the  turuf 
of  Tajpoor,  situate  in  the  Zemindary  of  the  Appellant,  the  Raja  of  Burdwan.  These 
villages  formed  part  of  the  Raj  of  Burdwan,  and  had  been  in  the  possession  of  the 
Appellant  and  his  ancestors,  the  Rajas  of  Burdwan,  anterior  to  the  East  India  Com- . 
pany's  accession  to  the  Dewanny  (0),  in  the  year  1766,  since  which  time  they  had 
uniformly  been  held  as  La-khiraj  (free  from  payment  of  Government  revenue),  down 
to  the  year  1836,  when  the  Government  for  iJie  first  time  claimed  the  right  to  assess 
them. 

It  did  not  appear  that  revenue  had  ever  been  assessed  in  respect  of  these  villages 
by  any  native  Government  previous  to  the  Company's  accession  to  the  Dewanny. 
Surveys  from  time  to  time  had  been  made  under  the  native  Governments  of  these 
lands,  one  in  the  year  1682,  in  the  reign  of  the  Emperor  Akbar,  and  others  at  sub- 
sequent periods  down  to  the  year  1760,  the  date  of  the  East  India  Company's  pos- 
session of  Burdwan.  In  the  year  1763-4,  the  Company,  before  the  grant  of  the 
Dewanny  by  the  Mogul,  deputed  Mr.  Johnstone  to  investigate  the  Le^khiraj  tenures 
in  Burdwan,  and  in  consequence  of  his  report,  some  lands  in  the  Raj  of  Burdwan 
were  resumed  by  the  Government,  and  assessed;  but  no  claim  was  then  made  in 
respect  of  the  lands  now  in  question. 

Upon  the  establishment  of  the  British  authority  in  [468]  Bengal,  and  the  settle- 
ment of  Government,  the  title  of  lands  in  many  parts  of  the  Lower  Provinces,  which 
were  claimed  to  be  held  free  from  assessment,  was  made  the  subject  of  inquiry,  and 
in  the  year  1782,  the  Government  in  India  being  fully  established,  a  Regulation, 
No.  YI.  of  that  year,  was  passed,  appointing  a  Registrar  or  superintendent  of  rent- 
free  lands,  for  the  purpose  of  investigating  the  title  of  persons  claiming  to  hold 
lands  exempt  from  payment  of  the  Government  revenue.  This  investigation  occu- 
pied more  than  four  years,  during  which  period,  though  a  register  of  such  lands  was 
made,  the  lands  in  question  were  not  included,  nor  did  it  appear  whether  their  title 
had  been  investigated.  In  1789,  the  Bengal  Government  made  a  Regulation  for  the 
Decennial  Settlement  of  the  revenues  of  Bengal,  which  settlement  was  made  per- 
manent in  the  year  1793. 

By  Regulation  XIX.,  of  1793,  section  26,  it  was  enacted,  that  all  persons  holding 
any  lands,  exempted  from  the  payment  of  revenue,  should  register  the  following 
particulars  respecting  them  in  the  Collector's  OflSce,  viz., — The  denomination  of  the 
grant  or  other  tenure.  The  name  of  the  grantor.  The  name  of  the  original  grantee. 
The  name  of  the  then  possessor,  and  if  he  was  not  the  original  grantee,  the  deriva- 
tion of  his  title,  whether  by  descent  or  purchase,  or  any  other  mode.  The  date  of 
the  deed,  if  the  grant  was  in  writing ;  and  if  not,  the  date  on  which  the  grant  was 
made.  The  name  of  the  villages  comprised  in  the  grant.  The  measurement  of  such 
villages.  The  Pergunna  in  which  they  were  situate.  And  lastly,  a  copy  of  the 
original  grant  or  other  writings,  under  which  the  lands  were  held. 

In  the  year  1793,  the  Zemindaries  of  the  then  Raja  of  Burdwan  were  attached, 
and  the  coUection  of  [469]  the  revenue  derivable  from  them,  was  made  by  the  officers 
of  Government.  Theqe  villages,  then  in  possession  of  the  wives  and  sisters  of  the 
Maha  Raja,  were  attached  at  the  same  time.  Some  time  after  the  attachment  of 
the  Zemindary,  the  title-deeds  of  the  villages  were  deposited  in  the  Collector's  Offices, 
and  a  reference  of  the  case  was  made  to  the  Governor-General  in  Council.  In 
1796,  in  consequence  of  an  order  made  by  the  Governor-General  in  Council,  the  Maha 
Raja  was  again  put  in  charge  of  his  Zemindary  lands,  and  the  papers  of  the  Zemin- 
dary delivered  to  him,  and  the  title-deeds  of  Tajpoor,  etc.,  ordered  to  be  returned  to 
Maha  Ranees. 

In  the  year  1800,  Regulation  VIII.  was  passed,  for  the  registration  of  lands, 
whereby  it  was  enacted  by  section  2,  that  the  Collectors  of  the  several  Zillahs  should 
proceed  to  form  a  registry  of  lands  in  their  respective  districts,  to  be  denominated 

(a)  By  this  title  the  East  India  Company  are  Receivers-general  in  perpetuity  of 
tbe  revenues  of  Bengal,  Behar  and  Orissa,  under  a  grant  from  the  Great  Mogul. 
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a  Pergunna  register  of  lands,  Malguzary  and  La-khiraj,  and  that  the  La-khiraj 
part  of  such  register  should  comprise  the  following  particulars : — Ist.  The  denomina- 
tion of  the  tenure  as  entered  in  the  register  of  lands  held  exempt  from  the  payment 
of  revenue  prescribed  by  Regulation  XIX.  of  1793,  with  a  reference  to  the  number 
under  which  the  tenure  may  have  been  entered  in  such  register.  2nd.  The  names 
of  the  holder  or  holders  of  the  tenure  as  also  entered  in  the  register  of  exempted 
lands  prescribed  by  the  above  Regulation.  3rd.  A  detailed  statement  of  the  several 
villages  or  other  subdivisions  of  each  tenure  within  the  Pergunna,  for  the  purpose 
of  being  referred  to  on  the  register  of  exempted  lands.  4th.  The  measurement  of 
each  village  or  other  subdivisions  wherever  the  same  may  have  been  reported  by  the 
holders  under  the  requisitions  of  the  [470]  above-mentioned  Regulation.  5th.  The 
gross  rents  of  any  village  or  other  subdivision,  the  gross  produce  of  which  might  be 
ascertained.  And  after  making  provisions  relating  to  the  registration  of  Mal- 
guzary lands,  by  section  7  it  was  enacted,  that  the  Pergunna  register- was  to  be  pre- 
pared from  the  papers  already  furnished  by  the  holders  of  land  exempt  from  the 
payment  of  revenue  for  the  registry  required  to  be  kept  by  Regulation  XIX.  of  1793, 
as  well  as  any  other  materials  which  might  have  been  procured ;  and  should  any 
further  papers  or  information  be  found  requisite  for  the  exact  ascertainment  of  the 
precise  number  and  names  of  the  villages  appertaining  to  the  several  estates  in 
each  Pergunna,  or  for  the  purpose  of  ascertaining  any  of  the  particulars  to  be 
specified  under  the  four  first  heads  of  the  La-khiraj  part  of  the  register,  the  Collectors 
were  authorized  to  require  the  same  from  the  holders  of  La-khiraj,  but  the  Collectors 
were  not  to  require  from  the  holders  of  La-khiraj  lands  any  papers  or  information 
respecting  the  rents  of  land  of  this  description,  and  after  allowing  a  further  period 
of  one  year  from  the  date  of  publication  for  the  registry  of  lands,  it  declared,  that 
after  the  expiration  of  that  period,  any  unregistered  land  found  to  be  held  exempt 
from  payment  of  the  revenue  was  to  be  assessed. 

In  the  year  1802  these  villages  were  registered  as  La-khiraj,  in  the  Collector's 
office,  upon  a  statement  put  in  by  the  Ranees  of  the  Raja  of  Burdwan.  This  state- 
ment described  the  village  as  "  rent-free  lands,  Mahoteran."  It  did  not  contain 
the  name  of  the  grantor,  but  described  the  manner  in  which  the  Ranees  came  into 
possession,  as  follows:  "  In  the  Bengal  year  1168,  the  Maha  Raja  bought  from  Bejee 
Chund  Raee,  the  son  of  Manik  Chund  Raee,  and  gave  it  to  his  wives,  [471]  who  gave 
it  to  us."  Neither  the  name  of  the  grantor  nor  the  date  or  year  of  the  deed,  as  re- 
quired by  Regulation  XIX.  of  1793,  was  described,  but  no  notice  of  the  omission 
appeared  to  have  been  taken  by  the  Government  till  the  year  1836,  when  the  registry 
being  investigated  by  the  Collector,  the  defects  were  discovered,  and  on  the  21st  of 
March  1836,  seventy  years  after  the  accession  to  the  Dewanny,  the  Deputy  Collector 
of  Burdwan  issued,  on  behalf  of  Government,  a  notice,  in  the  form  required  by 
Regulation  XIX.  of  1793,  to  Maha  Ranee  Eunwul  Eoonwaree,  the  mother  and 
guardian  of  the  present  Appellant,  then  a  minor,  calling  upon  her  to  produce,  within 
one  month,  the  title-deeds  under  which  she  claimed  to  hold  the  villages  rent-free.  On 
the  16th  of  April,  in  the  same  year,  the  Maha  Ranee  presented  a  Petition  to  the 
Collector  in  answer  to  the  notice,  in  which  she  stated,  that  the  rent-free  lands  of  her 
ancestors  were  settled  under  the  administrations  of  former  Nizams  for  food  and 
clothing  of  the  Ranees  of  the  family ;  whatever  monthly  allowance  was  fixed  for  any 
Ranee  by  the  Maha  Raja  of  the  time,  she  derived  during  her  lifetime  from  the 
produce  of  those  lands,  and  after  the  death  of  the  Ranees  the  monthly  allowance  de- 
volved to  another  Ranee ;  that  in  consequence  of  length  of  time  and  coiif usion  among 
the  2iemindary  papers,  the  documents  and  other  papers  of  these  villages  had  not 
been  found;  the  answer  also  raised  an  objection  to  the  jurisdiction  of  the  Burdwan 
district.  The  villages,  however,  were  afterwards  declared  to  be  within  the  Col- 
lectorate  of  Burdwan  for  revenue  purpose. 

The  case  came  before  Mr.  W.  Taylor,  the  Special  Deputy-Collector,  for  investi- 
gation, on  several  occa-[472]-8ion8,  in  the  month  of  September,  1836,  and  Janu- 
ary. 1837. 

The  Maha  Ranee  produced  before  the  Deputy-Collector  three  documents,  as  evi- 
dence of  her  title  to  exemption.  First,  a  copy  of  an  order  made  by  the  Governor- 
General  in  Council,  dated  the  9th  of  May,  1796,  from  which  it  appeared  that,  in 
collecting  the  Burdwan  revenue,  Tajpoor  and  other  Mahoteran  lands  had  been 
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attached  for  arrears  of  revenue,  and  had  subsequently  been  ordered  to  be  deliyered 
up  to  the  Zemindar,  and  bjr  this  order,  directions  were  given  for  the  officers  em- 
ployed in  the  estate  of  Taj  poor,  to  receive  the  amount  of  collections  in  hand,  with 
the  papers  relating  to  those  lands.  Second,  a  copy  of  an  order  dated  the  5th  of 
August,  1795,  made  in  answer  to  a  petition  of  the  Ranees,  the  wives  of  Maha  Raja 
Dheeraj  Tej  Chund  Bahadoor,  and  Beebee  Ealoon,  sister  of  the  Maha  Raja,  for 
delivery  to  them  of  the  original  deeds  relating  to  the  lands  of  Taj  poor.  This  order, 
after  referring  to  the  previous  order  of  May  29th,  1795,  stated,  that  such  deeds  had 
been  delivered,  according  to  the  Petitioner's  request,  to  the  Vakeel  of  the  Petitioner, 
who  had  given  a  receipt  for  the  same.  The  third  document  was  a  decree  of  the 
Sudder  Dewanny  Adawlut,  made  in  a  cause  in  which  Baboo  Neem  Chund  was 
Plaintiff,  and  Maha  Raja  Tej  Chund  Bahadoor,  Defendant.  From  this  decree  it 
appeared,  that  Maha  Raja  Tilok  Chund  was  the  father  of  the  Defendant,  Tej  Chund, 
and  that  Beejee  Chund  was  the  father  of  the  Plaintiff,  Neem  Chund  ;  and  the  case  was, 
that  Tilok  Chund,  by  deed,  gave  to  Bejee  Chund  in  the  year  1762,  an  annual  allow- 
ance of  Rs.  3600,  on  account  of  religious  and  other  expenses  charged  on  Tajpoor, 
and  which  pension  was  claimed  by  the  Plaintiff  in  the  [473]  suit.  It  was  alleged 
in  defence,  that  Tilok  Chund  had  bought  the  Mahoteran  lands  in  question  from 
Manik  Chund,  and  had  given  them  to  his  wife,  and  that  the  payments  which  had  been 
made  by  him  were  so  made  because  he  was  managing  the  property  for  them.  The 
decree  was  in  favour  of  the  Plaintiff. 

On  the  hearing,  the  Vakeel  who  attended  for  the  Maha  Ranee  was  examined  by 
the  Collector,  when  he  admitted  that  the  deeds  relating  to  the  estate  must  be  sup- 
posed to  exist,  since  on  the  order  of  the  5th  of  August,  it  was  stated,  that  they  had 
been  delivered  to  his  constituent,  but  no  explanation  was  given  why  they  were  not 
produced ;  he  was  also  unable  to  g^ve  any  explanation  with  reference  to  the  grant 
to  Manik  Chund,  or  why  the  name  of  the  original  grantor  was  omitted  in  the  state- 
ment registered  in  1802,  although  the  deeds  were  then  in  their  possession. 

There  were  several  applications  made  for  time  to  search  for  documents,  which 
were  granted. 

On  the  24th  January,  1837,  the  Deputy-Collector  delivered  his  decision.  After 
fully  reviewing  the  case,  and  after  noticing  in  particular  the  defective  statements  in 
the  register;  the  want  of  proof  in  support  of  the  claim  to  hold  the  villages  as  La- 
khiraj,  notwithstanding  the  extended  indulgence  which  had  been  allowed  to  obtain 
evidence ;  and  the  circumstances  of  inconsistency  and  suspicion  attending  the  case ; 
he  ordered,  that  the  case  be  decreed  in  favour  of  Government;  that  the  property 
in  dispute  be  resumed  by  Government,  and  that  the  Collector  of  the  District  of 
Burdwan  should  attach  and  assess  the  property. 

The  Maha  Ranee  appealed  from  this  decree  to  the  Court  of  Special  Commission, 
acting  under  Regulation  III.  of  1828,  for  the  division  of  Moorshedabad,  sitting 
[474]  at  Calcutta.  The  appeal  was  allowed  on  the  4th  of  April,  1837,  when  the 
agents  of  Government  were  ordered  to  file  an  answer  to  the  grounds  of  appeal,  and 
the  execution  of  the  decree  of  the  Special  Deputy-Collector  was  suspended  in  the 
meantime.  The  Government  put  in  an  answer.  No  further  evidence  was  produced 
before  the  Special  Commissioner.  Inquiry  was  made  for  the  original  deed,  but  the 
answer  was,  that  it  could  not  be  found. 

The  appeal  came  on  for  hearing  before  Mr.  T.  H.  Maddock,  on  the  11th  of  August, 
1837,  when  the  Commissioner,  after  fully  reviewing  tJie  case,  declared,  that  the 
decision  of  the  Special  Deputy-Collector,  directing  the  resumption  of  the  lands,  was 
correct  and  proper,  under  the  Regulations  in  force,  and  ordered,  that  the  appeal 
of  the  Appellant  be  dismissed,  and  the  decision  of  the  Special  Deputy-Collector 
affirmed,  and  that  the  Officers  of  Government  proceed  to  assess  the  villages  accord- 
ing to  the  Regulations. 

On  the  25th  of  September,  the  Maha  Ranee  presented  a  petition  to  the  Special 
Commissioner,  alleging,  that  she  had  obtained  a  copy  of  the  deed  of  the  villages  in 
question,  and  praying  for  time  to  present  a  petition  for  review,  and  file  further 
evidence.  This  being  admitted,  the  Maha  Ranee,  on  the  Ist  of  November,  presented 
a  petition  for  that  purpose,  and  filed,  as  additional  evidence,  three  documents,  viz.. 
First,  a  copy  of  a  deed  bearing  date  1169,  B.E.,  from  Raja  Tej  Chund  to  Baboo 
Beejee  Chund,  of  the  annual  sum  of  Rs.  3600  charged  upon  Tajpoor,  for  his  expendi- 
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ture,  and  certain  religious  expenses.  Second,  a  copy  deed  of  assignment,  bearing 
date  1156,  B.E.,  from  Raja  Tilok  Chund  Rae  to  Baboo  Beejee  Chund  Rae,  of  cer- 
[476]-tain  lands  in  the  Fergunna  Buhia,  as  Mahoteran,  to  be  enjoyed  in  succession 
by  his  sons,  grandsons,  etc.  And  thirdly,  a  list  of  Mahoteran  villages  and  lands  of 
Baboo  Beejee  Chund  Rae.  There  was  nothing,  however,  in  these  documents  to  show 
that  Tajpoor  and  the  other  villages,  were  revenue  free. 

After  a  perusal  of  these  documents,  the  Special  Commissioner  was  of  opinion,  that 
there  was  no  ground  to  admit  a  review  of  judgment,  and  dismissed  the  petition; 
the  Maha  Ranee  then  appealed  to  Her  Majesty  in  Council.  Pending  the  appeal  to 
England,  the  present  Appellant  attained  his  majority,  when  the  Maha  Ranee,  his 
guardian,  was  removed,  and  the  Appellant's  name  substituted  instead  of  hers. 

The  appeal  now  came  on  for  hearing. 

Mr.  Turner,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — The  right  of  the  Govern- 
ment to  resume  these  villages  for  the  purpose  of  assessment  to  the  public  revenue  is 
to  be  considered  under  three  separate  heads.  First,  the  Revenue  Regulations; 
Secondly,  the  length  of  enjoyment  of  these  lands  as  La-khiraj,  by  the  Appellant,  and 
those  under  whom  he  claims ;  and,  Thirdly,  the  Regulation  of  Limitation,  as  barring 
the  Government's  claim. 

I.  It  is  admitted,  that  by  the  immemorial  law  of  India,  land,  or  a  portion  of  its 
produce,  belongs  to  the  State.  The  preamble  to  Regulation  XIX.  of  1793,  fully 
explains  the  Government's  right.  The  tribute  rendered  on  this  account  is  termed 
Khiraj.  In  some  cases  Government  has  divested  itself  of  the  revenue  of  particular 
land  in  favour  of  some  individual  or  body  of  persons,  or  some  public  charity  or 
religious  in8ti-[476]-tution ;  in  such  case  the  land  is  called  La-khiraj,  or  exempt  from 
revenue.  The  Dewanny  was  granted  to  the  East  India  Company  in  1765,  by  the 
Elmperor  of  Delhi,  which  is  the  foundation  of  their  claim  to  Sovereignty  and  their 
title  to  the  revenue  of  Bengal.  The  first  Regulation  touching  rent-free  lands  was 
passed  in  1769,  which  authorised  supervisors  to  investigate  the  titles  of  Zemindars 
claiming  exemption  from  revenue.  In  1772,  there  was  a  Settlement  of  the  revenue 
which  was  assessed  on  lands  for  five  years.  Further  settlements  of  the  revenue  took 
place  in  1778,  1779,  1780,  and  subsequent  years.  It  is  not  asserted  by  Government 
that  the  villages  in  question  were  included,  either  in  the  settlement  of  1772,  or  in 
any  later  settlements.  For  the  purpose  of  placing  the  rights  of  La-khirajdars  upon 
a  legal  basis,  and  of  effectually  excluding  fraudulent  or  unfounded  exemptions  from 
assessment,  Regulation  VT.  of  1782  was  passed.  This  Regulation  enacts,  first,  that 
all  grants  of  land  previous  to  the  date  of  the  grant  of  the  Dewanny  to  the  East  India 
Company  should  be  deemed  valid ;  secondly.  That  all  grants  of  lands  subsequent  to 
that  period,  under  the  general  denomination  of  La-khiraj,  should  be  declared  invalid, 
except  such  as  have  been  confirmed  by  the  Governor-General  in  Council;  thirdly, 
that  possession  antecedent  to  the  12th  of  August,  1765,  should  be  admitted  as  of 
equal  validity  with  any  grant  or  title-deed ;  fourthly,  that  all  transfer  of  property 
in  rent-free  land  whether  by  purchase  or  sale,  deed  of  gift  or  bequest,  subsequent  to 
the  12th  of  August,  1765,  should  be  valid,  provided  the  grants  existed  before  that 
time,  or  possession  before  that  period  could  be  proved.  By  the  same  Regulation  a 
registry  of  rent-free  lands  was  e8ta-[477]-bli8hed,  and  further  powers  were  given  to 
the  Superintendent  in  making  the  registry  by  Regulation  VIII.  of  1793.  It  must 
be  presumed,  in  the  absence  of  all  evidence  to  the  contrary,  that  these  villages,  con- 
stituting a  considerable  tract  of  country,  were  not  exempted  from  the  inquiry  so 
instituted  by  Government  in  pursuance  of  the  Regulations,  and  that  the  title  under 
which  they  were  held,  as  La-khiraj,  was  investigated  and  confirmed  by  the  Govern- 
ment officers.  It  is  impossible  that  the  existence  of  villages  of  such  extent  as  these, 
paying  no  revenue  to  the  Government,  could  have  been  unknown  to  the  revenue 
authorities.  That  fact,  however,  could  have  been  satisfactorily  established  by  the 
production  of  the  register  which  was  made, on  that  occasion;  but  notwithstanding  a 
Petition  for  production  of  all  documents  relating  to  this  property.  Government  have 
not  produced  the  roister.  The  office  of  Register  was  abolished  by  Regulation 
XVni.  of  1796,  and  transferred  to  the  Collectors. 

The  next  Regulation  bearing  upon  this  subject,  is  LI.  of  1790:  section  first, 
enacts,  that  all  grants  of  rent-free  lands  made  previous  to  the  12th  of  August,  1765, 
should  be  valid,  provided  the  grantee  had  actually  and  bona  fide,  obtained  possession 
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previouB  to  that  date,  and  the  lands  had  not  been  subsequently  resumed  by  the 
GoTernment.  By  the  Decennial  Settlement  for  the  revenues  of  Bengal,  directed 
by  Regulation  LXXII.  of  1791,  the  Jumma  assessed  upon  lands  was  to  be  continued 
after  the  expiration  of  ten  years,  and  then  to  remain  unalterable  for  ever.  Section  33 
of  this  Regulation,  provides,  that  the  assessment  should  be  fixed  exclusive  and  inde- 
pendent of  all  existing  La-khiraj  lands,  whether  exempted  from  public  revenue 
assessment,  with  or  without  due  authority.  [478]  This  Decennial  Settlement  was 
made  perpetual  by  Regulation  I.  of  1793,  which  declared,  that  no  alteration  was  to 
be  made  in  the  assessment  the  Zemindars  and  other  proprietors  of  land  had  agreed 
to  pay,  and  that  they  and  their  heirs  were  to  hold  the  lands  at  such  assessment  for 
ever.  These  villages  were  not  included  in  this  Settlement.  The  admitted  exclusion 
of  the  villages  from  the  benefit  of  the  Decennial  Settlement  raises,  we  submit,  an 
irresistible  presumption  that  the  Haha  Raja  then,  with  the  knowledge  and  sanction 
of  the  Government,  claimed  to  hold,  and  did  hold,  these  villages  exempt  from  the 
payment  of  revenue.  It  is  imptossible  to  suppose  that  the  successive  owners  were 
permitted  to  hold  them,  as  nankar,  nij-joot,  chsikeran,  or  other  private  lands  appro- 
priated for  the  families  of  Zemindars,  as  sections  34  and  35  of  R^ulation  LXXII. 
of  1791,  expressly  required  that  lands  held  under  those  tenures,  or  appropriated, 
should  be  annexed  to  the  Malguzary  lands,  and  assessed  as  such,  under  the  pro- 
visions of  the  Decennial  Settlement.  Regulation  XIX.  of  1793,  affirmed  the  prin- 
ciples adopted  in  the  law  of  1782,  as  the  foundation  of  the  title  to  exemption,  and 
declared,  Ukat  when  the  possessors  of  rent-free  lands  held  their  lands  for  life  only, 
such  possession  should  not  have  the  eSect  of  converting  their  limited  tenures  into 
a  title  to  hereditary  or  perpetual  exemption;  and  by  section  2,  clause  1,  it  was 
declared  that  all  grants  for  holding  lands  exempt  from  payment  of  revenue  made 
previous  to  the  12th  of  August,  1765,  by  whatever  authority,  and  whether  by  a 
writing,  or  without  a  writing,  should  be  deemed  valid,  provided  the  grantee  actually 
and  bona  fide  obtained  possession  of  the  lands  previous  to  that  date.  In  the  year 
1800,  Regulation  VIII.  was  passed,  [479]  directing  the  Collectors  to  make  a  registry 
of  lands,  Malguzary  and  La-khiraj.  In  conformity  with  the  provisions  of  this 
Regulation,  these  lands  were  registered  in  1802,  as  La-khiraj.  No  question  was 
then  raised  to  the  authenticity  of  the  description,  and  we  submit,  that  it  formed  a 
sufficient  registration  of  the  villages. 

By  Regulation  II.  of  1819,  power  was  given  to  the  Collectors  with  respect  to 
La-khiraj  property  in  Bengal,  that  wherever  they  believed  lands  were  liable  to 
assessment,  to  institute  proceedings  respecting  such  lands.  Further  rules  to  be 
observed  by  Collectors  in  investigation  of  claims  to  hold  land  exempt  from  revenue, 
were  laid  down  by  Regulation  IX.  of  1825,  and  section  5,  clause  9,  of  that  Regula- 
tion applies  to  cases  investigated  by  Collectors  under  Regulation  II.  of  1819,  or  under 
the  provisions  of  the  Regulation  itself,  the  provisions  of  certain  previous  Regula- 
tions, by  which  the  Collector  was  declared  competent  to  hear  and  determine  suits. 
Section  2  recognises  the  validity  of  La-khiraj  tenures,  of  which  uninterrupted 
possession  should  have  been  held,  exempt  from  assessment,  at  and  subsequent  to  the 
12th  of  August  1765,  which  it  declares  shall  be  considered  valid  without  evidence  of 
any  formal  grant  or  confirmation  of  the  same.  Clause  3  effected  an  important 
alteration,  for  the  burthen  of  proof  is  shifted  from  the  Government,  upon  whom  it 
rested  up  to  that  period,  to  show  that  the  lands  were  liable  to  assessment,  and 
thrown  upon  the  party  claiming  to  hold  or  recover  La-khiraj.  We  submit,  that  the 
circumstances  of  this  case  are  such,  as  to  entitle  the  Appellant  to  exemption  from  the 
operation  of  this  Regulation,  it  cannot  be  held  applicable ;  he  has  proved  possession 
of  the  villages  [480]  antecedently  to  1765,  and  down  to  1825,  a  period  of  sixty 
years,  and  the  Government  cannot  show  that  these  lands  are  liable ;  surely  a  pro- 
vision so  arbitrary,  was  not  intended  for  a  case  like  the  present.  The  last  Regula- 
tion upon  this  subject  is  Regulation  III.  of  1828 ;  this  merely  changed  the  forum, 
and  appointed  Special  Commissioners  to  take  cognizance  of  matters  appealed  from 
the  Collectors,  in  lieu  of  the  Civil  Courts.  Such  is  the  purport  of  the  Regulations 
w^ich  bear  upon  this  case,  and  upon  a  fair  construction  of  them,  we  submit,  that 
these  villages  have  been  illegally  resumed,  and  declared  liable  to  assessment. 

We  submit  further,  that  upon  the  evidence  produced,  these  lands  are  clearly 
exempted.  The  possession  of  these  villages  by  the  Appellant,  and  those  throu^ 
whom  he  claims,  is  not  denied  by  Government.     Continual  possession  is  shown. 
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Previoua  to  the  acquisition  of  Burdwan  by  the  British  Government,  the  Tillages 
were  held  under  a  grant  by  Manik  Chund.  They  came  afterwards  into  the  hands 
of  Maha  Raja  Tilok  Chund,  the  ancestor  of  Appellant,  who  granted  them  to  Baboo 
Beejee  Chund,  and  they  were  subsequently  repurchased  by  the  Maha  Raja,  and  the 
rents  devoted  to  the  maintenance  of  the  Maha  Ranees.  No  Government  revenue 
has  ever  been  assessed  upon,  or  paid  for,  these  villages,  to  either  Native  or  British 
Gk>vernment.  If  revenue  has  been  assessed,  the  public  records  in  possession  of  the 
Government  would  a&ord  some  evidence  of  such  payment,  but  no  evidence  to  that 
effect  has  been  produced. 

There  is  nothing  to  show  that  the  Maha  Raja  had  not  power  to  make  a  rent-free 
grant.  At  and  before  the  time  the  Company  took  possession  of  Burdwan,  the  Maha 
Raja  was  not  a  mere  Zemindar,  [481]  he  had  higher  powers,  he  could  make  a  grant 
of  this  nature.  Such  grants  have  been  recognized  and  confirmed  by  the  Courts  in 
India.  Thus,  in  the  case  of  Ramdoolal  Misser  v.  Muddun-  Mohwr  Bhuttereharya 
(2  Ben.  Sud.  Dew.  Rep.  143),  a  grant  of  this  description  of  La-khiraj  tenure,  called 
"  Birmooter,"  to  hold  free  of  assessment,  made  by  a  Zemindar,  in  Burdwan,  was 
upheld  by  the  Sudder  Dewanny  Court.  So,  in  the  case  of  T/ie  Collector  of  Moor- 
shedabad  v.  Biskennath  Rai  (1  Ben.  Sud.  Dew.  Rep.  174),  a  similar  grant  to  hold 
rent-free  land  as  "  Dewutter,"  was  confirmed  by  the  Court.  Again,  in  The  Govern- 
ment V.  Maharajah  Konwur  Baboo  KertU  Singh  (6  Ben.  Sud.  Dew.  Rep.  100),  the 
Court  entertained  a  suit  by  a  grantee  of  La-khiraj  lands  called  "  Nankar,"  against 
the  revenue  authorities  for  a  resumption  of  the  La-khiraj,  and  the  Court  recognized 
the  power  of  the  donor  to  make  a  grant  of  land  rent  free.  Another  ground  equally 
conclusive,  is,  that  this  grant  has  been  recognized  and  confirmed  by  the  Governor  in 
Council;  the  authorities  attached  the  Zemindary  in  1794,  the  title-deeds  were 
examined  by  the  Governor-General  in  Council,  and  this  circumstance  affords  con- 
clusive evidence  against  the  Government,  that  these  villages  were  then  held  exempt 
from  the  payment  of  revenue,  and  were  so  recognized  and  treated  by  the  competent 
authorities,  as  provided  by  Regulation  VI.  of  1792,  for  that  purpose.  It  was  held 
,  by  the  Sudder  Court,  in  the  case  above  cited,  that  where  Government  had  at  one 
period  virtually  recognized  the  right  of  a  donor  of  a  La-khiraj,  by  relinquishing 
to  the  donee  the  land,  after  an  interruption  of  the  possession,  they  were  bound  by 
it,  and  they  could  not  contest  the  legality  of  the  gift.  Government  v.  Maharajah 
Konunur  Baboo  Kerut  Singh. 

[482]  The  proceedings  in  the  Courts  below  were  altogetiier  irregular,  and  not 
in  conformity  with  the  Regulations.  The  Law  which  regulates  the  duties  of  Col- 
lectors acting  under  the  directions  of  the  Board  of  Revenue,  authorized  to  institute 
inquiries  respecting  La-khiraj  lands,  is  laid  down  in  Regulation  II.  of  1819.  By 
section  seven,  it  is  enacted,  that  in  all  cases  of  land  supposed  to  be  liable  to  assess- 
ment, the  Collector  shall  institute  a  full  and  particular  inquiry  into  the  circum- 
stances and  condition  of  the  land  in  question  at  the  period  of  the  Decennial  Settle- 
ment ;  and,  by  section  fifteen,  it  is  enacted,  that  when  a  party  whose  lands  it  may  be 
proposed  to  assess,  shall  appear  and  deliver  up  his  title-deeds,  the  Collector,  after 
duly  examining  them,  shall  deliver  to  such  party  a  statement  of  the  grounds  on  which 
his  lands  appear  liable  to  assessment,  with  copies  of  all  documents  on  which  such 
opinion  may  be  founded.  Here  the  Collector,  in  defiance  of  the  provisions  of  the 
seventh  section,  omitted  to  institute  an  inquiry  into  the  state  of  the  land  in  question 
at  the  period  of  the  Decennial  Settlement,  which  it  was  most  important  for  the 
interests  of  the  Appellant  that  he  should  have  done.  Again,  when  the  Maha  Ranee 
produced  her  written  evidence  of  title,  the  next  step  to  be  taken  by  the  Collector, 
according  to  section  15  of  Regulation  II.  of  1819,  was  to  deliver  to  her  the  state- 
ment of  the  grounds  upon  which  her  lands  appeared  liable  to  assessment;  but, 
notwithstanding  that  this  provision  remained  unaffected  by  Regulation  I.\'.  of  1825, 
and  the  express  enactment  of  Regulation  III.  of  1828,  section  4,  clause  1,  that  the 
Collector  should  proceed  to  the  investigation  of  the  case  in  the  manner  provided 
in  R^ulation  IL  of  1819,  and  IX.  of  1826,  no  such  statement  was  delivered  [483] 
by  the  Collector,  nor  were  any  copies  furnished  of  any  documents  on  which  the 
Collector's  opinion  was  founded.  These  omissions  are  fatal  objections  to  the  legality 
of  the  proceedings.  Under  the  revenue  Regulations,  the  Collector  holds  at  tiie  same 
time  the  incompatible  offices  of  prosecutor  and  judge;  he  is  directly  interested  in 
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proving  the  lands  chargeable:  by  Regulation  LVIII.  of  1795,  the  Collector  gets  25 
per  cent,  on  the  amount  of  annual  jumma  on  the  lands  resumed  and  declared  liable 
to  assessment.  The  great  hardship  we  complain  of,  is,  that  the  Government  have 
fixed  the  land  with  assessment  without  producing  a  single  document  showing  its 
liability.  They  have  in  their  possession  Mr.  Johnstone's  report,  the  surveys  taken, 
and  the  various  Settlements  and  accounts  relating  to  Burdwan,  but  they  refused  to 
produce  them. 

II.  This  right  to  hold  these  villages  free  of  assessment  was  never  disputed  until 
the  institution  of  the  present  proceedings,  in  1836,  when  the  Government,  for  the 
first  time,  claimed  the  right  to  assess  them;  we  submit,  upon  this  branch  of  the 
case,  that  the  Appellant  and  those  through  whom  he  claims,  having  uninterruptedly 
held  these  villages  from  a  period  before  the  Company's  accession  in  1765,  until  the 
institution  of  these  proceedings,  upwards  of  seventy  years,  exempt  from  revenue, 
the  villages  cannot  now  be  resumed.  Regulations  VI.  of  1782,  XIX.  of  1793,  and 
XIV.  of  1825,  expressly  recognize  ike  validity  of  La-khiraj,  where  a  prescriptive 
title  is  shown  anterior  to  the  12th  of  August  1765. 

in.  But  clause  2,  section  2,  of  Regulation  II.  of  1805,  is  a  complete  answer  to  the 
Government's  claim.  This  clause  limits  the  cognizance  of  the  claims  of  [484] 
Grovernment  to  those  duly  preferred  witliin  sixty  years  from  the  origin  of  the  cause 
of  action.  Here  the  Appellant's  ancestors  have  been  in  possession  of  these  lands  with- 
out paying  public  revenue  for  upwards  of  sixty  years  before  the  present  proceedings 
were  taken,  and  the  right  of  action  of  the  Government  is  barred,  by  lapse  of  time. — 
[Mr.  Pemberton  Leigh:  Was  this  objection  taken  before  the  Collector  1] — ^It  does 
not  appear  to  have  been,  but  we  submit  that  it  is  not  now  too  late  to  set  up  this 
Regulation  as  a  defence  to  the  Government's  claim. 

Mr.  Wigram,  Q.C.,  Mr.  E.  J.  Lloyd,  and  Mr.  Edmund  F.  Moore,  for  the  Bengal 
Government. — The  claim  of  the  Appellant  to  hold  the  lands  in  question,  free  from 
revenue,  is  unsupported  by  such  evidence  as  is  required  by  the  Regulations ;  and 
the  decisions  of  the  Collector  and  Special  Conmiissioner,  directing  their  resimiption 
for  the  purpose  of  assessment,  was  correct  and  proper.  First,  we  submit,  that  the 
onus  of  proof  that  the  lands  were  La-khiraj  lies  upon  the  Appellant,  and  we  submit, 
that  he  has  failed  to  prove  possession,  by  those  under  whom  he  claims,  of  these  lands, 
as  rent-free  tenure  prior  to  the  year  1765.  Secondly,  we  say,  that  the  just  result 
of  the  evidence  produced  by  him  affords  a  strong  presumption,  that  there  was  no 
bona  fide  possession  prior  to  1766.  Thirdly,  we  maintain,  that  the  case  is  not  to 
be  tried  so  much  by  possession  prior  to  1765,  as  by  the  documentary  evidence  pro- 
duced before  the  Collector,  and  that  the  deeds  put  in  proof,  negative  the  inference 
that  these  lands  are  Of  rent-free  tenure.  Fourthly,  that  the  title  to  the  lands  not 
being  properly  registered,  the  villages  are  resumable  by  Government,  for  defect  of 
[486]  registration.  And  Fifthly,  that  the  Regulation  of  Limitation,  II.  of  1805, 
section  2,  clause  2,  does  not  apply  to  the  present  case. 

I.  By  Regulation  XIV.  of  1825,  section  3,  clause  3,  it  is  enacted,  that  proof  of 
possession  of  La-khiraj  lands  lies  upon  the  party  claiming  to  hold  such  lands,  exempt 
from  revenue.  Now,  the  registration  in  1802,  being  imperfect,  does  not  afford 
evidence  of  the  lands  being  held  rent  free  from  the  period  and  on  the  terms  required 
by  Regulation  XIV.  of  1825.  The  Appellant  urges  that,  if  the  revenue  had  been 
paid  before  1765,  the  public  accounts  would  show  such  payments. — [Mr.  Pemberton 
Leigh :  The  Appellant  was  to  prove  a  n^ative,  that  they  had  not  paid  revenue,  and 
you  might  have  procured  evidence  to  show  that  he  had  paid  it.] — ^It  was  not  the 
duty  of  Government  to  produce  such  accounts,  the  burden  of  proof  was  thrown  upon 
the  Appellant  by  positive  law.  But  if  such  accounte  had  been  produced  in  the  Courts 
below,  they  would  have  afforded  no  proof  of  the  village  of  Tajpoor,  ete.,  paying 
revenue;  these  villages  not  being  assessed  separately,  but  included  in  the  gross 
amount  of  the  district  for  which  the  Maha  Raja  is  assessed.  Again,  it  is  said  that 
neither  in  the  annual  Settlements  made  in  the  years  1766,  7,  8,  and  9,  or  in  the 
Decennial  and  Permanent  Settlements  in  1791,  were  these  lands  included  as  yielding 
a  revenue  to  Government,  and  that  the  Government  ought  to  produce  them. 
Assuming  that  the  villages  were  not  included  in  these  Settlements,  still  it  would  not 
satisfy  the  requirements  of  Regulation  XIV.  of  1825,  sec.  3,  cl.  3.  Next,  it  is  argued 
by  the  Appellant,  that  by  Regulation  VIII.  of  1793,  a  registry  was  directed  to  be 
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made  of  rent-free  lands,  and  that  such  registry  was  not  produced  by  the  Govern- 
[486}-iuent.  This  is  an  entirely  new  point  taken  here  for  tiie  first  time :  the  answer 
to  it,  however,  is  conclusive ;  it  was  never  asked  for  by  the  Appellant ;  and  even  if 
produced,  would  not  show  what  lands  were  rent  free  and  what  were  not;  for  the 
registry  is  general,  and  not  confined  to  rent-free  lands.  We  admit  that,  in  1802, 
these  villages  are  described  in  the  Registry,  as  La-khiraj,  but  we  contend,  that  such 
mere  description  does  not  satisfy  the  requirements  of  Regulation  \IV.  of  1825. 
By  that  Regulation,  two  modes  of  proof  are  provided :  first,  evidence  of  a  grant  in 
writing,  prior  to  1765,  by  a,  person  competent  to  make  such  grant;  and  secondly, 
evidence  of  actual  possession  anterior  to  the  grant  of  the  Dewanny  in  1765. — [Mr. 
Baron  Parke:  That  the  lands  were  held  as  of  right?] — Yes.  Then  evidence  of  a 
written  grant  is  dispensed  with,  and  the  owner  has  the  benefit  of  a  prescriptive  title. 
But  the  burthen  is  still  on  him  to  prove  such  possession  anterior  to  1765. — [Lord 
Campbell :  If  it  were  not  for  the  positive  law  throwing  the  burthen  upon  the  party 
claiming  exemption,  the  length  of  possession  would  be  strong  evidence  against  the 
Government.]-— Regulation  XIY.  of  1825,  is  in  pari  pcutu  with  Regulation  XIX.  of 
1793,  and  ihey  must  be  construed  together.  Now  the  latter  Regulation  lays  down 
the  rule,  that  there  must  be  positive  evidence  of  a  grant  by  the  ruling  power  anterior 
to  1765,  or  bona  fide  possession  at  or  before  that  date,  and  Regulation  XIV.  of  1825 
throws  the  ontts  upon  the  party  claiming  La-khiraj  to  establish  affirmatively  such 
title  as  is  required  by  Regulation  XIX.  of  1793.  It  was  further  insisted  by  the 
Appellant,  that  there  has  been  an  adjudication  by  the  Giovernor-General  respecting 
these  very  lands,  which  takes  the  case  altogether  out  of  the  Regulation  of  1825. 
This  is  a  defence  never  raised  [487]  in  the  Court  below;  the  answer,  however,  to 
it,  is,  that  Regulation  XIV.  of  1825,  required  the  Appellant  to  prove  that  the  lands 
in  question  were  La-khiraj,  which  he  failed  to  do :  the  lands  were,  therefore,  properly 
reaumable  for  assessment. 

II.  The  conclusion  from  the  evidence  produced  by  the  Appellant  is,  that  there  was 
no  bona  fide  possession.  The  registry  of  1802  contains  no  statement  of  the  name  of 
the  grantor,  or  the  date  or  year  of  the  deed,  as  required  by  Regulation  XIX.  of  1793, 
to  render  such  registration  effectual,  and  these  omissions  the  Appellant  ought  to 
have  accounted  for.  By  the  entry  on  the  registry  it  is  stated,  that  the  name  of  the 
original  grantee  was  Raja  Afanik  Chund ;  it  also  states  that  in  1761,  the  Maha  Raja 
bought  it  from  Bejee  Chund  Raee,  the  son  of  Manik  Chund,  and  gave  it  to  his 
wife.  It  was  stated  by  the  Vakeel  before  the  Collector,  that  the  grantor  was  Maha 
Raja  Tilok  Chund,  a  former  Raja  of  Burdwan.  If  so,  the  alleged  origin  of  the  claim 
to  a  La-khiraj  tenure  was  under  a  grant  from  the  Maha  Raja,  prior  to  the  grant  of 
the  Dewanny.  Now  there  is  no  ground  for  maintaining  that  the  Maha  Raja  had 
authority  to  make  an  effectual  La-khiraj  grant  Regulation  XIV.  of  1825,  section 
3,  cL  5,  confines  the  legality  of  such  grants  to  the  Kings  of  Delhi,  and  the  Soobadars 
of  Bengal,  and  other  potentates  therein  specified.  In  the  case  of  Government  v. 
Maltarajah  Konwur  Baboo  Kerut  Singh  (6  Ben.  Sud.  Dew.  Rep.  100),  there  was  no 
doubt  that  the  land  was  rent  free;  but,  supposing  the  Maha  Raja  had  the  power  to 
make  such  a  grant,  it  appears  that  he  himself  afterwards  bought  in  this  grant,  the 
consequence  of  which  would  be,  that  any  Lapkhiraj  rights  previously  [488]  created 
by  him  would  merge  in  his  superior  title,  and  it  would  then  remain  to  be  proved  that 
the  alleged  grant  to  the  Rauees  was  a  renewal  of  the  La-khiraj  tenure ;  the  repurchase 
by  the  Maha  Raja  was  in  1761,  only  four  years  before  the  Company's  accession  to 
Burdwan,  and  unless  the  alleged  grant  to  the  Ranees  was  in  the  interval,  it  could 
aol  possibly  be  a  valid  La-khiraj  grant.  The  whole  statement  carries  with  it  great 
suspicion ;  the  case  suggested  is,  that  the  Maha  Raja  first  granted  the  lands  as  La- 
khiraj  to  Manik  Chund,  a  dependent;  that  the  Maha  Raja  afterwards  repurchased 
of  him  these  lands  as  La-khiraj,  and  appropriated  them  for  the  benefit  of  his 
family ;  the  case  is  one  of  those  described  in  the  preamble  to  Regulation  XIX.  of  1793, 
where,  previous  to  the  Company's  accession,  a  La-khiraj  grant  was  made  by  a 
Zemindar,  without  lawful  authority,  under  the  pretext  that  the  produce  was  to  be 
applied  to  religious  or  charitable  uses,  but  in  truth  with  a  view  to  appropriating 
the  produce  to  the  use  of  the  grantor. 

III.  Independently  of  the  presumption  against  the  bona  fide  holding  of  these 
villages,  the  case,  upon  the  Appellant's  own  evidence,  fails  to  establish  a  La-khiraj 
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tenure.  The  only  evidence  produced  consists  of  three  documents.  First,  the  copy 
of  the  order  of  the  Governor-General  in  Council,  made  on  the  9th  of  May  1795. 
It  is  suggested  that  this  order  was  evidence,  that  in  1795,  the  Government  having 
attached  the  lands  for  arrear  of  revenue,  had  afterwards  released  them  on  the 
ground  that  they  were  La-khiraj.  But,  clearly,  the  document  proves  no  such  case; 
it  does  not  show  under  what  circumstances  the  order  was  made,  whether  upon  the 
ground  that  the  arrears  for  which  [489]  the  Zemindary  were  attached  had  been 
subsequently  satisfied,  or  for  what  other  reason.  The  second  document  was  a  copy 
of  an  order,  dated  the  6th  of  August  1795.  This  document  obviously  contain^ 
nothing  to  confirm  the  claim  to  La-khiraj  tenure.  It  is,  however,  important,  because 
it  shows,  that  in  the  year  1202  B.  E.  the  deeds  relating  to  the  villages  were  in  the 
possession  of  the  Ranees,  and  it  may  be  considered  certain,  that  if  amongst  those 
deeds  there  had  been  any  deed  by  which  the  lands  were  effectually  granted  as  La- 
khiraj,  the  name  of  the  grantor  and  the  date  of  such  deed  would  have  been  mentioned 
in  the  statement  made  on  the  Register.  The  only  other  document  produced  was  the 
Decree  of  the  Sudder  Dewanny  Adawlut.  The  proceedings  in  that  suit  did  itot 
mention  any  deed  by  which  the  lands  were  made  La-khiraj. 

IV.  The  registration  of  these  villages  in  1802,  as  La-khiraj,  is  clearly  insufficient 
and  ineffectual :  the  omission  of  the  name  of  the  grantor,  and  of  the  date  and  year 
of  the  deeds  creating  such  grant,  as  required  by  Regulation  XIX.  of  1793,  section  25, 
and  Regulation  VIII.  of  1800,  is  fatal,  and  tlie  (k>vemment  was  entitled,  on  that 
ground  alone,  to  resume  the  villages  for  purpose  of  assessment  to  the  public  revenue! 
It  is,  however,  now  contended,  that  tie  proceedings  before  the  Collector  were 
irregular,  and  that  by  Regulation  II.  of  1819,  the  Collector  upon  an  investigation  of 
the  evidence,  ought  to  have  prepared  a  statement  of  the  grounds  upon  which  the 
villages  were  .liable  to  assessment,  which  he  had  failed  to  do.  This  Regulation  only 
applies,  when  a  party  has  delivered  up  his  title-deeds.  The  Court  will  presume  that 
everything  necessary  in  the  case  was  shown.  The  maxim  "  Omnia  praesrtmuntur 
[490]  legiteme  facta  donee  prohatur  w  contrarium,"  is  a  8uffici«it  answer  to  this 
objection. 

Lastly.  An  objection  is  now  taken,  for  the  first  time,  that  clause  2,  section  2,  of 
Regulation  II.  of  1805,  bars  the  right  of  the  Government  It  is  too  late  to  urge  ^is 
objection  now;  there  is  no  trace  of  such  Regulation  being  ever  pleaded  in  these 
proceedings  in  India. — [Mr.  Pemberton  Leigh:  There  appears  to  be  no  pleadings  in 
this  case  either  before  the  Collector  or  the  Special  Commissioner.] — ^The  parties 
appeared  by  Vakeels,  and  filed  petitions  and  evidence.  It  would  be  highly  incon- 
venient if  this  objection  was  now  to  be  entertained.  There  are,  however,  three 
complete  answers  to  this  objection,  that  the  Regulation  applies  :  First,  the  possession, 
in  this  case,  was  not  bona  fide.  Section  3,  clause  4,  Regulation  IL  of  1805,  enacts, 
that  no  length  of  time  shall  give  a  sufficient  prescriptive  right  of  property,  if  it  has 
not  been  derived  under  a  bona  fide  title.  Secondly,  a  new  title  accrued  to  the  Govern- 
ment by  the  defect  of  Registration  in  1802,  giving  a  new  right  of  action.  Thirdly, 
Regulation  XIV.  of  1825,  must  be  considered  to  have  qualified  Regulation  II.  of  1805. 
as  applicable  to  cases  of  this  particular  kind ;  indeed  any  other  construction  would 
render  Regulation  XIV.  of  1825,  completely  nugatory. 

Mr.  Turner  in  reply. 

Their  Lordships  reserved  judgment. 

On  the  6th  of  December,  1849,  the  case  was  mentioned  by  Mr.  Baron  Parke,  who 
called  the  attention  of  Counsel  to  the  difficulty  that  had  been  raised  in  [491]  the 
argument,  whether,  under  the  Regulation  of  1805,  the  claim  to  assess  the  lands  in 
question,  was  not  barred  by  reason  of  sixty  years  having  elapsed  since  the  original 
cause  of  action  accrued.  The  learned  Judge  sta^,  that  he  had  looked  through  the 
Regulations,  and  had  put  down  upon  paper  those  which  seemed  to  bear  upon  the 
question,  which  he  handed  to  Counsel  (a). 


(a)  The  following  is  a  copy  of  the  paper  referred  to  by  the  learned  Baron  and 
handed  to  Counsel  by  him : — 

"  Another  objection  was  taken  to  the  right  of  the  Respondents  to  have  the  villages 
in  question  assessed,  viz.  that  sixty  years  had  lapsed  since  the  Respondents  had  that 
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[492]  He  added,  that  it  appeared  to  him  that  the  Regulation  applied  only  to  cases 
where  there  is  a  power  to  sue  in  [493]  the  Superior  Courts,  and  not  to  a  proceeding, 
as  in  this  case,  before  a  Collector. 

On  the  following  day  (Dec.  7, 1849),  Judgment  was  delivered,  as  follows,  by 

Mr.  Baron  Parke. — This  case  was  argued  before  their  Lordships  at  the  sittings  in 
December  last.     The  importance  of  the  question,  both  to  the  East  India  Government 

right;  and  that  it  was  barred,  therefore,  by  the  Regulation  II.  of  1805,  section  2, 
Article  2. 

"  This  objection  was  not  mentioned  in  the  Indian  Courts,  nor  in  the  printed  cases 
in  appeal.  It  was  brought  forward  for  the  first  time  on  the  arguments  before  us, 
which  creates  a  strong  presumption  against  its  validity. 

"  The  Regulation,  is  as  follows : — '  All  claims  on  the  part  of  Government,  whether 
for  the  assessment  of  land  held  exempt  from  the  public  revenues,  without  legal  and 
sufScient  title  to  such  exemption,  or  for  the  recovery  of  arrears  of  the  public  assess- 
ment, or  for  any  other  public  right  whatever  (the  judicial  cognizance  of  which  may 
not  have  been  otherwise  limited  by  some  special  rule  or  provision  in  force),  shall  be 
heard,  tried,  and  determined  in  the  several  Courts  of  Civil  Justice  to  which  the 
cognizance  thereof  may  properly  belong,  under  the  general  Regulations  which  have 
been  or  may  be  hereafter  enacted  if  the  same  be  regularly  and  duly  preferred,  at  any 
time  within  the  period  of  sixty  years,  from  and  after  the  origin  of  the  cause  of  action. 

"  In  the  year  1825,  on  the  14th  of  July,  in  that  year,  and  consequently  within  less 
than  a  month  from  the  expiration  of  the  sixty  years  from  the  12th  of  August,  1765,  the 
period  when  the  right  of  the  Government  to  assess  these  lands  first  accrued,  the 
Regulation  of  1825  was  made,  which  we  have  before  mentioned,  and  which  contains 
provisions  requiring  tlie  strict  proof  which  we  have  before  stated.  Now,  if  the  claims 
of  Government  to  assess  all  lands  claimed  to  be  La-khiraj,  in  Bengal,  Behar,  and 
Orissa,  had  been  supposed  to  be  liable  to  be  barred  in  a  very  few  days,  it  cannot  be 
supposed  that  such  special  and  stringent  enactments  would  have  been  made  as  to  the 
conduct  of  enquiries  into  the  validity  of  the  claims  to  hold  free  from  assessment, 
"without  any  extension  of  time  for  that  purpose.  This  argument  is  not  conclusive, 
because  it  is  only  a  proof  that  the  legislative  authority  itself  thought  that  there  was 
no  such  bar,  and  though  that  is  not  their  province,  but  that  of  the  Judicial  authorities, 
yet  it  induces  us  to  feel  great  doubt  as  to  the  validity  of  the  objection,  now,  at  so  late 
a  period  brought  forward. 

"  Upon  full  consideration  of  that  and  the  other  Regulations  on  this  subject,  we 
think  that  the  claim  on  the  part  of  the  Government  was  not  barred  by  this  Regulation. 
By  Regulation  XIX.  of  1793,  section  12,  the  claim  to  prosecute  for  the  resumption  of 
invalid  grants  was  to  be  preferred  in  tlie  Adawlut  Courts,  and  no  lapse  of  time  was 
to  be  considered  as  a  bar  to  the  resumption.  As  the  law  then  stood,  at  the  time  the 
Regulation  in  question  passed  in  the  year  1805,  there  was  an  obligation  on  the  officers 
of  Government,  to  sue  in  the  Civil  Courts,  and  no  bar  in  these  suits  from  time. 

"  The  Regulation  of  1805  made  this  difference,  it  provided,  that  the  limitation 
of  twelve  years,  prescribed  by  previous  Regulations  to  all  suits,  should  not  be 
considered  as  applicable  to  claims  on  behalf  of  the  Government;  and  then  the  2nd 
Article  fixes  the  limitation  of  time  for  such  claims  of  Government,  in  suits  in  the  Civil 
Courts.  Afterwards  other  resolutions  passed  which  rescinded  the  provisions,  that  the 
Government  should  sue  in  the  Adawlut  Courts  in  order  to  resume  or  make  an  assess- 
ment on  La-khiraj  lands  (which  suits  alone  are  limited,  by  Regulation  II.  1819,  section 
2,  clause  2) ;  and  the  proceedings  are  directed  to  be  in  the  first  instance  before  the 
Collector,  subject  to  appeal  to  the  Court ;  and  afterwards  by  Regulation  III.  1828,  to 
Special  Commissioners,  by  the  party  grieved,  and  this  mode  of  proceeding  is  not 
subject  to  any  limitation  of  time  whatsoever — it  is  only  the  proceeding  by  such,  and 
the  question,  therefore,  would  be,  whether  a  suit,  in  an  Adawlut  Court,  by  the  Govern- 
ment, would  have  been  barred,  or  not,  by  the  Regulation  of  1825,  if  the  power  to 
sue  had  been  continued.  The  limitation  is  not  applicable  to  the  special  proceedings 
under  the  Regulations  of  1819  and  1825,  under  which  the  proceeding,  the  subject  of 
this  appeal,  was  taken :  we  incline  to  think,  therefore,  that  this  objection  cannot 
prevail." 
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as  well  as  to  the  Appellant,  has  called  upon  us  to  give  it  the  fullest  consideration ;  and 
the  result  of  that  consideration  is,  that  their  Lordships  think,  that  the  decisions  of 
the  Collector  and  Special  Commissioner,  before  whom  the  claim  of  the  Appellant  was 
litigated  in  India,  are  right  (subject  to  a  point  which  I  shall  afterwards  observe  upon, 
arising  for  the  first  time  in  the  argument  before  us  upon  the  Regulations  of  Limita- 
tions), and  that  their  Lordships  ought  to  advise  Her  Majesty  to  affirm  those  decisions 
bj  which  it  was  declared,  that  the  property  of  the  Appellant  was  liable  to  assessment. 

The  claim  of  the  Appellant,  the  Raja  of  Burdwan,  was  to  the  exemption  of  the 
turuf  of  Tajpoor,  consisting  of  eighteen  villages,  of  large  annual  value,  in  his 
Zemindarjr,  from  assessment  to  the  Government  revenue,  as  being  La-khiraj  lands. 
The  case  depends  mainly  upon  the  principle  which  we  ought  to  adopt  in  deciding 
whether  this  species  of  property  is  liable  to  assessment  or  not.  If  we  were  at  liberty 
to  decide  this  case  upon  the  same  principle  of  long  and  quiet-  enjoyment,  on  which 
we  should  act  if  a  claim  for  some  similar  right  or  exemption  were  before  us,  in  an 
English  Court  of  Justice,  without  express  statutory  [494]  regulations  for  the  conduct 
of  the  inquiry,  we  are  not  prepared  to  say  that  there  is  not  evidence  on  which  a  jury 
might  and  ought  to  presume  in  it«  favour,  in  the  absence  of  proof  on  the  part  of  the 
Government,  that  any  revenue  was  received  from  this  particular  district  for  seventy 
years  and  upwards.  There  is,  in  the  first  place,  the  omission  (if  unexplained)  of  all 
mention  of  the  District  on  the  occasion  of  the  Decennial  and  Permanent  Settlements, 
as  being  liable  to  pay  revenue.  Secondly,  the  withdrawal  of  the  Collectors  from  the 
Zemindary,  including  the  District  described  in  the  Order,  as  "  Mahoteran,"  in  the 
year  1795.  And,  thirdly,  the  Registry,  though  imperfect,  of  this:  District,  as 
"  Mahoteran,"  in  the  year  1802,  which  indicates  a  formal  claim  to  exemption  at 
that  time. 

But  that  is  not  our  duty  in  the  present  case,  but  to  decide  according  to  the  express 
provisions  of  the  Regulations  of  the  East  India  Government,  which  are  as  obligatory 
for  the  purpose,  as  the  Statute  law  of  the  land;  and  the  question,  therefore,  is, 
whether  such  proofs  of  exemption,  or  right  to  exemption,  as  these  Regulations  require, 
have  been  given  7 

The  material  Regulations  are,  XIX.  of  1793  and  XIV.  of  1825.  The  preamble  of 
the  first  fully  explains  the  nature  of  the  right  of  the  €k)vernment,  and  the  frauds 
committed  upon  it,  not  only  by  the  Zemindars,  but  by  Officers,  of  Government  them- 
selves procuring  grants  to  be  made  under  the  pretext  that  the  produce  of  the  lands 
was  to  be  applied  lo  religious  or  charitable  purposes,  such  grants  being  generally 
made  with  a  view  to  the  clandestine  appropriation  of  the  produce  to  the  use  of  the 
grantor.  It  proceeds  to  state,  that  the  Government  was  induced  by  its  lenity  to  adopt 
as  a  principle,  that  grants  of  this  description  [495]  made  previous  to  the  date  of  the 
Dewanny,  12th  of  August,  1765  (provided  the  grantee  had  obtained  possession), 
should  be  allowed  to  the  extent  of  the  intentions  of  the  grantor,  so  far  as  they  were 
ascertainable  from  the  terms  of  the  writings,  or  from  their  nature  and  denomination 
of  the  lands.  It  recites,  that  Zemindars  were  in  the  habit  of  making  grants  to  their 
dependents  for  their  own  use,  ante-dating  the  Deeds.  It  states  the  intention  of  the 
Governor-General  to  recover  the  public  dues  thus  alienated,  and  the  purposed 
omission  from  the  Decennial  Settlement  of  all  La-khiraj  lands,  whether  exempted 
from  the  public  revenues,  with  or  without  authority,  in  order  that  the  Governor- 
General  might  impose  such  assessment  as  he  might  deem  equitable  on  all  lands  then 
alienated  and  paying  no  public  revenue,  which  should  be  proved  to  be  held  under 
illegal  and  invalid  titles.  At  the  same  time  it  states  the  Governor-General's  wish, 
that  persons  claiming  under  valid  titles  should  be  secured  in  the  enjoyment  of  their 
property.  The  Regulation  then  proceeds  to  enact  rules  with  a  view  to  facilitate  iJie 
recovery  of  dues  from  lands  held  under  invalid  grants,  etc.  The  first  of  these  rules 
is,  that  all  grants  previous  to  the  12th  of  August,  1765,  by  whatever  authority,  and 
whether  by  a  writing  or  without,  shall  be  deemed  valid,  provided  the  grantee  actually 
and  bona  fide  obtained  possession  of  the  land  granted,  previously  to  that  date,  and 
the  land  shall  not  have  been  subsequently  made  liable  by  the  Officers  of  Government. 
But  if  it  shall  be  proved  to  the  satisfaction  of  the  Courts,  that  the  owner  did  not  get 
possession,  or  that  die  lands  had  been  since  subjected  to  the  payment  of  revenue,  the 
grant  is  to  be  deemed  invalid.     It  was  also  provided,  that  the  heirs  of  the  grantee 
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[496]  should  not  be  entitled,  under  a  grant,  unless  named  therein,  or  tiie  grant 
should  be  from  its  nature,  or  according  to  the  usage,  hereditary. 

Under  this  Regulation,  it  is  obvious,  that  the  exclusion  or  omission  from,  the 
Decennial  and  Permanent  Settlement,  of  lands,  as  La-khiraj,  is  of  no  weight,  as 
evidence  of  title  to  that  exemption.  The  effect  of  such  exclusion  is  simply  to  reserve 
such  cases  for  inquiry,  according  to  the  directions  of  the  Regulations,  whether  there  is 
a  lawful  exemption  or  not. 

The  other  important  Regulation,  XIV.  of  1825,  was  made  for  the  purpose  of 
further  defining  the  principles  to  be  followed  in  determining  the  force  and  validity 
of  grants  made  previous  to  the  Dewauny.  It  enacts  and  declares,  that  the  power 
of  granting  and  confirming  grants,  except  by  a  regular  judgment,  belongs  to  the 
Supreme  Government,  and  all  confirmations  are  invalid,  except  such  as  are  made 
by  the  Governor-General  or  some  Officer  expressly  authorised  to  grant  or  confirm  by 
some  competent  Court  of  Judicature  or  Revenue  Board  acting  in  a  Judicial  capacity, 
after  f  uU  investigation  in  the  manner  described  in  the  Regulations.  Rules  are  then 
laid  down  for  the  investigation  of  all  claims ;  one  of  them  is,  that  La-khiraj  tenures, 
of  which  uninterrupted  possession  shall  have  been  held  exempt  from  assessment,  at 
and  subsequently  to  the  12th  of  August,  1765,  shall  be  considered  to  be  valid  without 
evidence  of  any  formal  grant  or  confirmation  of  the  same,  and  shall  be  continued  to 
heirs  in  cases  in  which  it  may  be  clearly  shown  that  the  right  is  hereditary,  from  the 
nature  of  the  grant  or  from  ancient  usage.  The  proof  of  possession,  and  in  case  of 
persons  not  the  original  grantees,  of  the  hereditary  nature  of  the  tenure,  is  on  the 
parties  claiming  to  hold  [497]  the  La-khiraj  property,  the  general  principle  being, 
that  the  ruling  power  is  interested  in  a  certain  proportion  of  the  produce  of  every 
beegah,  except  so  far  as  it  shaU  have  transferred,  relinquished,  or  compounded  its 
right  thereto,  and  all  persons  claiming  the  benefit  of  such  exemptions  being  bound 
to  establish  their  respective  claims  and  titles.  The  result  of  this  is,  that  the  general 
presumption  is  to  be  in  favour  of  the  liability,  and  the  claimant  of  La-khiraj  is  to 
establish  his  claim,  not  by  inferences  and  presumptions,  but  by  the  positive  proof 
required  by  the  Regulations.  It  may  appear  to  be  harsh  to  disregard  the  presump- 
tions arising  from  length  of  time  and  general  conduct,  but  we  have  nothing  to  do 
with  that  question,  we  are  bound  to  act  on  the  principles  laid  down  in  these  two 
Regulations,  according  to  that  which  we  deem  the  true  construction. 

By  them  proof  is  required  from  the  claimant,  of  a  grant  made  by  some  one,  of 
lands,  to  hold  in  La-khiraj,  and  by  hereditary  right,  prior  to  the  12th  of  August, 
1765,  and  that  possession  was  bona  fide  taken  under  it,  or  an  enjoyment  of  lands,  as 
such,  and  descendible  to  heirs  at  and  since  that  time. 

Upon  the  evidence  in  this  case,  neither  of  these  claims  is  made  out  to  our  satis- 
faction :  as  to  the  actual  grant,  there  is  some  proof  of  one,  because  though  the 
original,  which  ought  to  be  in  the  custody  of  the  claimant  (for  the  title-deeds,  were 
returned  to  the  claimant,  in  1795),  is  not  produced,  it  does  appear  that  it  was 
exhibited  before  Mr.  Brooke,  in  November,  1792,  and  a  copy  is  produced  from  the 
records  of  the  CJourt.  The  defective  register  of  this,  wanting  the  name  of  the 
grantor,  and  wrong  in  the  name  of  the  grantee,  throws  some  suspicion  as  to  its  being 
a  [498]  genuine  deed ;  but  admitting  it  to  be  such,  the  title  founded  upon  the  deed  is 
defective  on  three  grounds.  First,  because  the  grantee  in  La-khiraj,  Baboo  Bejee 
Chund,  is  not  proved  ever  to  have  been  bona  fide  in  possession  after  the  grant. 
Secondly,  Raja  Tilloh  Chund,  the  grantor,  afterwards,  and  before  the  12th  of  August, 
1765,  is  admitted  to  have  got  back  the  property  (whether  by  purchase  or  not,  or  for 
a  full  consideration,  does  not  appear),  and  was  sued  for  the  arrears  of  a  charge 
upon  it  made  by  him  to  the  said  Baboo  Bejee  Chund  in  1762,  which  became  subse- 
quently the  subject  of  a  suit,  in  1792,  by  his  heir  against  the  heir  of  Raja  Tilloh 
Chund ;  so  the  heirs  of  the  grantor  and  not  of  the  grantee,  remained  in  possession. 
Thirdly,  the  grant  is  stated  by  the  Appellant's  Vakeel,  to  have  been  made  to  Manik 
Chund,  who  was  the  managing  Dewan,  in  the  name  of  Baboo  Bejee  Chund,  and  such  a 
grant  bears  with  it  the  strongest  suspicion  of  being  a  fraudulent  contrivance,  to 
deprive  the  ruling  power  of  its  lawful  share  of  the  revenue,  and  to  be  exactly  such  a 
transaction,  as  it  was  the  avowed  object  of  the  Regulation  to  defeat. 

We  think,  therefore,  that  the  claimant's  title  by  the  deed  is  not  made  out:  if  the 
deed  had  been  made  bona  fide,  the  grantee  proved  to  have  been  in  possession,  and  the 
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gr&ntor  proved  to  have  bona  fide  purchased  afterwards  from  him  the  property  for  a 
valuable  consideration,  and  so  acquired  all  its  rights,  the  heirs  might  have  been 
entitled.     But  there  was  no  such  evidence. 

The  nest  ground  on  which  the  claim  is  rested,  is  that  of  enjoyment,  at  and  from 
the  12th  of  August,  1765,  as  La-khiraj,  which  would  be  a  good  title,  irrespective  of 
the  deeds. 

[499]  Now  by  the  terms  of  the  Regulations,  the  claimant  is  to  prove  this,  and 
the  reason  he  is  called  upon  to  give  such  proof,  is,  there  being  a  strong  presumption 
against  the  validity  of  such  titles  (as  appears  by  the  recitals  in  the  Regulations  them- 
selves), and  in  order  to  guard  the  Government  against  the  frauds  of  its  own  Officers. 
It  is  not  enough  then  for  a  claimant  to  say,  "  You,  the  Government,  could  prove  the 
payment  of  the  revenue,  if  any  was  paid,  and  I  rely  on  the  absence  of  your  evidence 
to  make  out  my  title,  and  show  that  it  was  not  paid."  He  must  show  his  own  title 
to  exemption,  and  prove  by  some  evidence  on  his  part,  that  no  revenue  was  collected, 
and  must  carry  back  that  evidence  to  1766.  We  should  suppose  that  in  the  Collector's 
Catcherry  for  that  District,  evidence  might  be  found  of  the  receipt  of  the  revenue, 
as  far  back,  which  might  afford  an  inference  of  the  non-payment  for  this  property. 
It  is  clear,  however,  that  the  Regulations  require  the  claimant  to  prove  his  pos- 
session, and  it  is  presumed  that  the  Government  would  not  require  a  proof  which 
could  not  reasonably  be  given,  if  the  exemption  was  a  just  and  fair  one. 

Our  law  affords  an  analogy  to  this,  in  the  case  of  all  ancient  customs  and  exemp- 
tions, which  must  have  existed  from  time  immemorial;  in  order  to  be  valid,  proof 
of  the  customs  or  exemption  for  some  years  back,  even  twenty,  there  being  no  proof 
to  the  contrary,  would  warrant  the  jury,  indeed  call  upon  them,  to  presume  their 
immemorial  existence.  But  under  Lord  Tenterden'a  prescription  Act,  requiring 
usage  for  twenty,  forty,  or,  sixty  years,  evidence  is  always  required  of  the  usage,  as 
far  back  as  the  commencement  of  those  periods,  though  it  need  not  be  proved  for 
each  year. 

[600]  There  is,  in  this  case,  no  proof  of  such  possession  as  is  required  to  be 
shown  on  the  claimant's  part,  and  the  only  material  evidence  to  raise  the  inference 
of  exemption,  is  the  release  of  the  title-deeds,  and  the  giving  up  the  estate  in  the 
year  1795,  by  the  Collector.  But  that  does  not  carry  back  the  evidence  of  claim  for 
exemption  far  enough,  and  it  is  not  clear,  that  the  estate  was  given  up  by  the 
Collector  because  it  was  La-khiraj.  Further,  if  the  case  is  to  rest  on  possession, 
there  must  be  evidence,  that  it  was  an  hereditary  possession,  or  possession  of  exemp- 
tion, descendible  to  heirs  according  to  Regulation  XIY.  of  the  year  1825,  and  there 
is  no  such  evidence,  independently  of  the  deed  itself,  upon  which,  on  account  of  the 
suspicions  attaching  to  it,  no  reliance  can  be  placed. 

Their  Lordships  are  of  opinion,  therefore,  that  the  claimant's  title  is  not  made 
out ;  not  on  the  deed,  because  the  possession  of  the  grantee  is  not  proved,  and  because 
there  is  good  ground  to  believe  that  the  deed  was  fraudulent ;  and  they  think  it  was 
not  made  out  independently  of  the  deed,  for  want  of  sufficient  evidence  of  the  enjoy- 
ment of  the  exemption ;  certainly  for  want  of  sufficient  evidence  that  it  was  of  an 
hereditary  nature:  the  mere  enjoyment  in  succession,  supposing  that  to  be  inferred 
from  the  evidence,  is,  by  the  express  terms  of  the  Regulations,  not  enough. 

If  the  claim  cannot  be  supported,  on  either  of  these  grounds,  it  certainly  cannot 
on  the  ground,  that  it  has  been  ratified  and  confirmed  by  the  Government.  The 
transactions  in  1795,  clearly  do  not  fall  within  the  terms  of  the  Regulation,  which 
does  not  give  the  power  of  confirmation  to  be  exercised  in  that  manner ;  and  [601] 
we  cannot  help  thinking,  that  it  would  be  a  strange  thing  to  hold  that  this  order, 
which,  in  truth,  is  the  only  evidence  of  enjoyment  offered  on  the  claimant's  part, 
and  which,  by  the  Regulation,  has  no  direct  effect  in  establishing  the  exemption, 
should  yet  be  sufficient  evidence  for  the  claimant  of  every  thing  necessary  to  give  him 
a  title. 

Another  objection  taken  on  the  part  of  the  Respondent  was,  that  the  register 
was  defective.  Their  Lordships  think  it  possible  that  the  parties  gave  the  best 
account  of  the  deeds  they  could ;  and,  therefore,  do  not  think  the  claim  ought  to  be 
rejected  on  that  ground. 

There  remains  only  to  be  considered,  a  question  whiclj  was  raised  for  the  first 
time,  on  the  argument  here,  upon  the  Regulation  of  Limitation:  we  have  looked 
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through  the  different  Regulations,  and  have  given  information  to  the  Counsel  upon 
the  different  Regulations  bearing  upon  this  point,  the  result  of  which  appears  to 
be,  that  there  is  no  Regulation  of  Limitation  to  a  proceeding  before  the  Collector, 
possibly,  (though  that  matter  is  very  obscure,)  there  was  one  as  to  a  proceeding  in 
the  Adawlut  Courts.  The  learned  Counsel  will  have  the  goodness  to  look  into  that, 
and  if  they  think  anything  can  be  said  upon  that  subject  to  mention  it  again.  In  the 
meantime  our  report  will  be  suspended. 

(Feb.  18,  1850.*)  The  case  was  afterwards  directed  to  be  argued  by  [602]  one 
Counsel  on  each  side,  upon  the  point  reserved  by  the  Judgment,  namely,  whether 
the  right  of  the  Government  to  assess  the  villages  in  question  was  barred  by  the 
clause  2,  section  2,  of  Regulation  II.  of  1805,  by  reason  of  sixty  years  having  elapsed 
since  the  right  of  Glovernment  to  assess  the  lands  had  accrued. 

Mr.  Turner,  Q.C.,  for  the  Appellant. — The  question  to  be  decided  upon  the 
reserved  point,  will  be,  whether  the  limitation  prescribed  by  clause  2,  section  2, 
Regulation  II.  of  1805,  applies  to  proceedings  for  resumption  of  lands  by  the 
Government,  instituted  under  Regulation  II.  of  1819,  and  III.  of  1828.  We  contend 
that  Government  is  absolutely  barred  by  Regulation  II.  of  1806,  from  all  proceedings 
by  or  before  the  Collector  and  Special  Commissioner,  the  lands  in  question  having 
been  held  by  the  Appellant  and  his  ancestors  for  seventy  years,  without  paying 
revenue,  or  any  attempt  made  to  charge  them  with  revenue.  The  cause  of  action  is 
the  non-payment  of  revenue,  and  the  first  step  taken  was  the  service  of  the  notice  in 
1836. — [Mr.  Baron  Parke:  It  is  very  extraordinary  that  this  objection  was  not 
pleaded  in  the  Courts  below.] — It  was  not  pleaded  in  India,  but  that  will  not  prevent 
the  objection  being  taken  now.  By  Regulation  III.  of  1793,  sect.  14,  the  Zillah  and 
City  Courts  in  India  were  prohibited  from  trying  the  merits  of  any  suit,  where  the 
cause  of  action  should  have  arisen  before  the  12th  of  August,  1765,  or  any  suit,  where 
the  cause  of  action  should  have  arisen  twelve  years  before  the  suit  should  have  been 
commenoed  for  it.  From  the  preamble  to  this  Regulation,  it  is  plain,  that  the  limita- 
tion applied  not  only  [603]  to  suits  between  individuals,  but  also  to  claims  by 
Government,  for  assessment  of  lands ;  for  it  recites,  that  not  only  shall  it  apply  to  all 
suits  between  natives,  but  to  the  officers  of  Government  employed  in  the  collection  of 
the  revenue.  Regulation  XIX.  passed  in  the  same  year,  however,  by  section  12,  ex- 
pressly provided,  that  no  period  of  limitation  should  bar  the  claim  of  Government. 
This  nullum  tempo*  clause  was  afterwards  repealed,  by  clause  2,  section  2,  Regula- 
tion II.  of  1805,  which,  in  express  and  positive  terms,  limits  the  claim  of  Govern- 
ment, whether  for  the  assessment  of  land,  held  exempt  from  the  public  revenue,  with- 
out legal  and  sufficient  title  to  such  exemption,  or  any  other  public  right,  to  sixty 
years  from  the  origin  of  the  cause  of  action.  This  Regulation  is  now  in  force,  and 
we  submit,  that  it  applies  to  the  present  case,  and  that  it  cannot  be  set  aside  for 
the  benefit  of  the  revenue  any  more  than  the  limitation  of  twelve  years  could  be 
set  aside  for  the  benefit  of  a  private  individual.  The  Regulation  refers  not  merely 
to  the  existing  jurisdiction  of  the  Civil  Courts;  but  to  any  other  jurisdiction  that 
might  afterwards  be  created  for  the  purpose  of  determining  such  cases,  and  applies 
to  proceeding  before  the  Collector,  under  Regulation  II.  of  1819,  which  puts  the 
Collector's  decree  upon  the  same  footing  as  a  decree  of  the  Civil  Court,  and  the 
party  aggrieved  is  to  bring  his  suit  in  the  Civil  Court,  where  his  case  would  be 
tried  by  the  existing  law,  of  which  Regulation  II.  of  1805,  was  a  part.  Regulation 
ni.  of  1828,  conclusively  proves,  that  the  proceedings  before  the  Collector,  and  sub- 
sequently, the  Special  Commissioner,  were  entirely  judicial.  The  Regulation  of 
1805,  puts  the  Bengal  Government,  in  respect  of  their  territories,  in  precisely  [604] 
the  same  position  in  which  the  Crown  stood  in  England,  under  the  Nullum  te-mpus 
Act,  9  Geo.  III.,  c.  16,  and  limits  them  to  proceed  within  a  period  of  sixty  years  for 
making  land  liable  to  public  assessment. 

It  may  be  urged  by  the  Government,  that  Regulation  XIY.  of  1825,  shows,  that 
Regulation  II.  of  1805  was  never  intended  to  apply  to  proceedings  similar  to  this, 
as  the  date  of  the  Rejrulation  is  within  'a  few  days  of  the  period  of  limitation  of 

*  Present :  Members  of  the  Judicial  Committee, — ^Lord  Langdale,  Lord  Campbell, 
Mr.  Baron  Parke,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — Sir  E.  Ryan,  Knt. 
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sixty  years.  This  Regulation,  probably,  was  intended  to  apply  to  life  tenures,  which 
would  carry  the  period  of  limitation  far  beyond  the  year  1825. 

Mr.  Wigram,  Q.C.,  for  the  Bengal  Government. 

The  question  is  narrowed  to  this  point,  whether  clause  2,  section  2,  of  Regula- 
tion II.  of  1806,  is,  in  any  case,  a  bar  to  the  claim  of  Government,  except  in  suits 
in  the  ordinary  Courts  of  Civil  Justice,  and  whether  it  has  any  application  to  the 
summary  inquest  and  proceedings  before  the  Collector  authorized  by  Regulations  II. 
of  1819,  XIV.  of  1825,  and  III.  of  1828? 

The  whole  argument  of  the  Appellant  rests  upon  the  construction  to  be  put 
upon  clause  2,  section  2,  of  Regulation  II.  of  1805,  which  he  contends  applies  to  the 
proceedings  in  question.  It  is  however  confidently  submitted,  that  it  has  no  such 
application :  the  operation  of  that  Regulation  is  confined  to  Civil  suits,  instituted 
in  the  ordinary  Courts  of  Justice,  and  not  to  a  proceeding  like  the  present  before  the 
Collector,  investigating  the  title  to  exemption  from  paying  revenue,  which  is  purely 
in  the  nature  of  an  inquisition  and  not  of  a  suit.  That  it  is  so  limited  is  d«non- 
strated  by  the  Regulations  bearing  upon  this  point. 

[505]  By  section  14  of  Regulation  III.  of  1793,  the  Zillah  and  City  Courts  in 
India  are  prohibited  from  hearing  or  determining  the  merits  of  any  suit,  where 
the  cause  of  action  accrued  before  1765,  or  where  it  should  have  arisen  twelve  years 
before  the  suit  was  commenced.  By  Regulation  II.,  section  1,  clause  first,  of  1805, 
it  was  declared,  that  this  limitation  of  twelve  years  for  the  commencement  of  a  suit 
in  the  Civil  Court,  was  not  applicable  to  any  public  claims  instituted  on  the  part 
of  Grovermnent;  and  by  clause  second,  of  the  same  section,  the  claim  by  Grovem- 
ment  to  institute  a  suit,  to  be  heard,  tried  and  determined  in  the  Courts  of  Civil 
Justice,  is  limited  to  sixty  years.  These  Regulations  were  only  in  force  when  the 
Government  resorted  to  the  ordinary  Civil  Courts,  under  section  12,  of  Regulation 
XIX.  of  1793,  for  the  prosecution  of  claims  to  have  lands  assessed;  but  they  were 
not  operative  in  a  proceeding  instituted  before  the  Collector,  under  Regulation  U. 
of  1819,  which  took  away  the  jurisdiction  of  the  Civil  Courts  of  Justice.  In  none 
of  these  Regulations  is  there  to  be  found  any  clause  limiting  the  rights  of  Govern- 
ment ;  they  apply  only  to  the  limitation  of  the  remedy.  The  right  is  not  excluded, 
the  remedy  only.  Drummond  v.  The  British  Linen  Company  (10  Bar.  and  Cr. 
903). — [Lord  Campbell:  In  that  case  it  was  a  matter  of  procedure,  which  was 
regulated  by  the  fortim.] — Yes,  and  the  question  is  the  same  here,  whether  the  ex- 
clusion of  the  remedy  to  sue  in  a  Civil  Court  applies  to  a  sumAiary  proceeding  by 
inquest  before  the  Collector,  under  Regulation  II.  of  1819,  which  repealed  the 
Regulations  which  directed  the  Collector  to  sue  in  the  ordinary  Courts,  and 
directed  him  to  [506]  hold  an  inquisition  before  himself.  Under  this  Regulation 
there  was  a  right  of  appeal  to  the  Sudder  Court,  but  by  Regulation  III.  of  1828,  the 
cognizance  of  appeals  from  the  decisions  of  the  supreme  revenue  authorities  in 
respect  to  resumption  of  La-khiraj  tenures  were  entirely  taken  away  from  the 
regular  Courts,  and  vested  in  Special  Commissioners,  to  be  appointed  by  the  Gover- 
nor-General in  Council.  The  proceedings  in  the  Collector's  Court  has  no  analogy 
to  suits  in  the  Courts  of  Civil  Justice ;  and  it  would  seem  that  with  the  substitution 
of  this  inquisition  before  the  Collector,  the  omission  of  any  limitation  of  time  to 
sue  by  the  Regulations  creating  this  mode  of  trying  revenue  suits,  was  not  com* 
omittut,  but  from  its  very  nature  was  intentional. 

This  construction  removes  the  difSculty  which  otherwise  would  arise  from  the 
date  of  Regulation  XIY.  of  1825.  It  is  highly  improbable,  that  in  May,  1825,  just 
as  the  sixty  years  were  running  out  from  the  12th  of  August,  1765,  a  Regulation 
should  be  passed  which  would  be  inoperative  before  it  could  reach  the  Province  where 
it  was  to  be  administered.  It  does  not  admit  of  the  construction  put  by  the  Appel- 
lant, that  it  might  have  been  intended  to  apply  to  life  tenures,  and  that  the  period  of 
limitation  would  not  begin  to  run  till  the  expiration  of  the  life  tenure.  Regulation 
XIV.  of  1825,  clause  2,  section  3,  plainly  shows,  that  it  will  not  admit  of  such  an 
interpretation,  as  it  applies  only  to  La-khiraj  tenure,  that  is,  hereditary,  according 
to  the  ancient  usage  of  the  country,  and  to  no  other  tenures.  At  all  events,  the  cause 
of  action  arose  only  from  the  date  of  Regulation  XIX.  of  1793,  and  the  limitation 
has  not  expired.    It  is,  however,  submitted  upon  this  point,  that  it  is  certainly  too 
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late  to  set  up  Regulation  II.  [507]  of  1805,  as  a  bar  to  the  GoTernmeint's  claiui  to 
resume  by  reason  of  sixty  years  haying  elapsed.  If  a  Defendant  claims  the  privilege 
of  the  Statute  of  Limitation,  it  lies  upon  him  to  show  that  the  Plaintiff  is  excluded. 
Here  the  Appellant  had  plenty  of  opportunity  of  raising  this  bar  to  the  right  to 
resume  the  villages  before  the  Collector's  Court.  He  objected  to  the  jurisdiction,  but 
did  not  take  this  point,  neither  did  he  urge  it  as  a  ground  of  appeal  before  the 
Special  Commissioners,  nor  did  he  in  his  appeal  case,  before  this  Court,  insist  upon 
it,  as  a  ground  of  defence;  he  must,  therefore,  be  considered  as  waiving  any  objec- 
tion which  he  could  have  pleaded  under  this  Regulation. — [Baron  Parke:  Has 
Regulation  II.  of  1805,  ever  been  applied  in  India  in  proceedings  before  the  Collector 
and  Special  Commissioner  in  a  case  like  the  present?] — No  Regulation  is  more 
familiarly  known  in  India  than  this,  and  yet,  as  far  as  we  can  learn,  it  never  was 
attempted,  in  proceedings  before  the  Collector,  to  plead  the  same  in  bar  to  an 
inquiry  like  this.  The  burthen  is  upon  the  Appellant  to  show,  that  the  claim  had 
not  accrued  within  sixty  years.  What  is  there  to  show  that  revenue  has  not  been 
received  by  Government  within  that  period?  Again,  the  view  taken  by  your  Lord- 
ships' judgment  upon  the  merits  is  material,  and  may  possibly  render  it  unnecessary 
lo  decide  the  question  whether  this  Regulation  applies.  "The  judgment  declares, 
that  "  the  deed  of  grant  under  which  the  Appellant  claims,  bears  with  it  the  strongest 
suspicion  of  being  a  fraudulent  contrivance,  to  deprive  the  ruling  power  of  its 
lawful  share  of  the  revenue,  and  to  be  exactly  such  a  transaction  as  it  was  the 
avowed  object  of  the  Regulation  to  defeat."  By  clause  i,  of  section  3,  of  this  Regula- 
tion, no  prescriptive  right  of  property  is  [608]  to  be  established,  when  the  occupancy 
shall  not  have  been  under  a  botia-  fide  title.  So,  although  there  is  an  express  limita- 
tion made  by  Regulation  II.  of  1805,  yet  it  expressly  provides,  that  the  limitation 
shall  not  apply  in  any  case  where  the  party  shall  not  have  been  in  possession  under  a 
bona  fide  title.  This  was  not  a  bojia  fide  possession,  and  that  furnishes  a  conclusive 
answer  to  the  defence  of  possession  under  the  Regulation. 

The  Right  Hon.  T.  Pemberton  Leigh  (June  21,  1851). — This  is  an  appeal  from  a 
decision  of  the  Special  Revenue  Commission  of  Bengal,  on  the  subject  of  the  assess- 
ment of  certain  estates  of  the  Appellant  to  the  public  revenue. 

Various  grounds  of  objection  were  taken  to  that  decision,  all  of  which  were 
disposed  of  by  their  Lordships,  at  a  former  sitting,  but  one  question  was  reserved, 
which  appeared  to*  arise  incidentally  in  the  course  of  the  discussion,  namely, 
that  the  claim  of  the  Government  of  Bengal  was  barred,  by  what  we  should  call  the 
Statute  of  Limitations,  by  the  lapse  of  the  period  of  sixty  years.  It  appears  to 
their  Lordships,  that  the  claim  would  be  barred  by  the  lapse  of  that  period,  in  this 
case,  unless  the  case  can  be  taken  out  of  the  operation  of  the  Regulation  of  limita- 
tion upon  either  of  the  two  grounds  stated  in  the  argument,  on  the  part  of  the 
Bengal  Government. 

It  was  said  first,  that  the  limitation  which  is  contained  in  the  Regulation  of 
1805,  does  not  apply,  because  it  refers  to  Courts  of  Civil  Justice :  that  is  very  true, 
but  it  is  quite  clear,  that  the  principle  of  that  Regulation  would  be  rendered 
wholly  nugatory,  unless  it  were  extended  to  the  case  which  is  now  before  their  Lord- 
ships, in  which  the  Collector's  Court  must  be  considered  for  this  purpose  a  Court 
of  Civil  Justice.  It  [609]  is  the  only  mode  in  which  the  question  could  arise.  Their 
Lordships  are,  therefore,  of  opinion,  that  there  is  nothing  in  that  ground  of 
exception. 

The  more  important  matter  was,  that  the  point  does  not  appear  to  have  been 
raised  in  the  Courts  below,  and  is  not  distinctly  stated  in  the  printed  cases  here. 
It  was  suggested  that  there  may  be  circumstances  which  are  not  known  to  us, 
which  may  prevent  the  application  of  a  law  which  apparently  is  distinctly  applicable 
to  the  case. 

Now,  in  the  first  place,  the  proceedings  in  the  case  were  not  proceedings  in  a 
regular  suit.  There  were  no  pleadings,  and,  therefore,  it  would  be  rather  hard  to 
bind  the  parties  by  an  objection  of  so  technical  a  nature,  especially  if  on  investiga- 
tion it  is  found  to  have  a  valid  ground  of  defence.  But  since  this  case  was  heard 
we  have  had  produced  to  us  a  copy  of  a  judgment  pronounced  a  twelvemonth  after 
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the  decision   of  this  case  in  the  Court  below  (a),  in  which  it  was  held,  that  the 
[510]  Regulation  did  apply  to  a  case  similar  to  that  now  before  this  Court. 

Upon  the  whole,  therefore,  their  Lordships  are  of  opinion,  that  upon  these 
grounds  they  must  reverse  the  judgment  which  has  been  pronounced  by  the  Special 
Commissioner,  but  under  all  the  circumstances  they  think  there  should  be  no  co8t<i 
given  either  in  this  Court  or  in  the  Court  below. 

(a)  After  the  case  had  been  argued  upon  this  reserved  point,  and  before  final 
judgment  was  delivered,  the  Appellant's  Counsel  handed  in  to  their  Lordships  a 
copy  of  a  case.  No.  405.  Appeal,  La-khiraj,  heard  before  the  Special  Commissioner, 
at  Moorshedabad,  on  the  31st  of  December,  1838.  This  case  was  extracted  from  the 
Calcutta  Monthly  Journal,  Vol.  V.  Pt.  1.  (1839),  p.  61 :  the  material  part,  rdbting 
to  the  operation  of  Regulation  II.  of  1805,  sec.  2,  as  a  bar  to  the  claim  of  Govern- 
ment, was  as  follows : — 

"  The  Appellants  have  filed  a  deed  under  seal  of  the  Ehalsa  or  Dewannee,  and 
the  signature  of  the  President  of  the  Committee  of  Revenue,  H.  CottereU,  proving 
possession  of  their  La-khiraj  land,  dated  5th  July,  1775,  and  which  had  been  duly 
registered  and  countersigned  by  H.  Vansittart,  Persian  translator  of  that  office. 
The  period  limited  by  the  Regulation  now  in  force  for  prosecution,  in  such  cases,  on 
the  part  of  the  Government  ended,  and  the  right  to  institute  a  suit  to  assess  the 
land,  lapsed  on  5th  July,  1835.  Whereas  this  prosecution  was  not  commenced  till 
16th  September,  1836,  or  fourteen  months  and  eleven  days  after  the  expiration  of 
the  limitation  fixed  by  Regulation  II.  of  1805.  The  Government  Pleader  wished  to 
make  the  institution  of  the  suit  date  from  1st  of  May,  1793,  that  is  to  say,  from  the 
institution  of  Regulation  XIX. ;  but  this  cannot  be  admitted.  Regulation  XIX.  of 
1793,  was  not  the  commencement  of  a  suit  to  be  '  heard,'  tried,  and  determined ;  but 
the  enactment  of  trying  the  validity  of  claims,  and  declaring  what  should  be  valid 
and  what  invalid ;  and  that  regulation,  moreover,  contained  a  section  (twelve) 
especially  providing  that  no  period  of  limitation  shall  bar  the  claim  of  Govern- 
ment; but  this  section  has  been  repealed  by  Regulation  II.  1819,  section  2,  clause 
2,  and  since  which  it  is  no  longer  '  in  force,'  as  required  by  clause  2,  section  2,  Regu- 
lation II.  1805 ;  from  the  time  of  which  enactment,  the  limitation  of  sixty  years  by 
the  latter  Regulation  for  Gk>vernment  claims  comes  into  force  generally  instead  of 
it,  takes  its  place,  and  cannot  be  set  aside  for  the  benefit  of  the  revenue,  any  more 
than  the  bar  of  twelve  years  could  be  set  aside  for  the  benefit  of  a  private  individuaL 

"  Now  the  cause  of  action  in  this  case,  is  the  non-payment  of  revenue.  This  bar 
existed  more  than  sixty  years  at  the  time  the  first  notice,  in  this  case,  was  served ; 
the  limitation  fixed  has  been  passed,  and  the  claim  has  lapsed.  I,  therefore,  reverse 
the  Collector's  decision." 
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REPORTS  OF  CASES  heard  and  determined 
by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Council,  on  appeal  from  the 
Supreme  and  Sudder  Dewanny  Courts  in 
the  East  Indies,  1849-54.  By  Edmund  F. 
Moore,  Barrister-at-Law.    Vol.  V. 


THE  BANK  OF  BE^^GAL,— Appellants ;  JAMES  WILLIAM  MACLEOD,— Retpof^- 

dent  *  [July  5  and  6,  1849]. 

On  Appeal  from  the  Si*preme  Cmift  at  Fort  William  in  Bengal. 

The  payee  of  promissory  notes  of  the  East  India  Company,  by  a  power  of  attorney, 
authorized  his  agents  at  Calcutta  to  "  sell,  endorse,  and  assign  "  the  notes. 
Tliese  notes  were  transferable  by  endorsement,  payable  to  bearer.  The 
agents,  in  their  character  of  private  bankers,  borrowed  money  of  the  Bank 
of  Bengal,  offering,  as  security,  these  promissory  notes.  The  Bank  made 
the  advance,  and  the  agents  endorsed  the  notes,  such  endorsement  purporting 
to  be  as  attorney  for  their  principal,  and  deposited  them  with  the  Bank,  by 
way  of  collateral  security  for  their  personal  liability,  at  the  same  time 
authorising  the  Bank,  in  default  of  payment,  to  sell  the  notes  in  reimburse- 
ment of  the  advances.  The  agents  afterwards  became  insolvent,  and  default 
having  been  made  in  payment,  the  Bank  sold  the  notes,  and  realised  the 
amount  of  their  loan. 

Held,  that  the  endorsement  of  the  notes  by  the  agents  of  the  payee  to  the  Bank 
was  within  the  scope  of  the  authority  given  to  them  by  the  power  of  attorney, 
and  that  the  payee  could  not  recover  in  detinue  against  the  Bank. 

The  rule  laid  down  in  the  cases  of  Gill  v.  Cubi-tt  (3  B.  and  C.  466)  and  Down 
V.  UaUing  (4  B.  and  C.  330),  that  the  negligence  of  a  party  taking  a  negotiable 
instrument  fixes  him  with  the  defective  title  of  the  party  passing  it,  observed 
upon,  and  those  cases  declared  to  be  no  longer  law  [5  Moo.  Ind.  App.  38,  42]. 

This  Court  will  not  entertain  a  purely  technical  objection  to  a  party's  right  of 
action,  which  has  not  been  made  in  the  Court  below. 

Upon  the  reversal  of  the  judgment  of  the  Supreme  Court  at  Calcutta,  finding 
for  the  Plaintiff,  this  Court,  in  the  circumstances  of  the  constitution  of  the 
Supreme  Court,  directed  a  verdict  to  be  entered  for  the  Defendants,  instead 
of  awarding  a  venire  de  novo. 

This  was  an  action  of  detinue  and  debt  brought  by  the  Respondent  against  the 
AppeUants.  Tlie  declara-[2]-tion  contained  three  counts,  the  first  in  detinue,  the 
odiers  in  debt.     The  first  count  alleged,  that  the  Plaintiff  was  lawfully  possessed 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  the  Bight  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — The  Right  Hon.  Sir  Edward  Ryan. 
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of  three  several  securities  for  money,  that  is  to  say,  three  promissory  notes  of  the 
East  India  C!ompany,  commonly  called  Company's  paper,  all  respectively  of  the 
four  per  cent,  loan,  dated  1st  May,  1832,  umnbered,  and  for  the  following  amounts, 
respectively:  No.  11,914,  for  S.  R.  14,000,  No.  13,612,  for  S.  R.  5000,  and  No. 
13,397,  for  S.  R.  5000,  which  the  Defendants  unjustly  detained  from  the  Plaintiff. 
The  second  count  was  for  money  received  by  the  Defendants  to  the  use  of  the 
Plaintiff,  and  the  third  count  was  for  interest.  The  particulars  of  demand  stated 
that  the  action  was  brought  to  recover  the  three  several  Company's  papers  in  the 
first  count  mentioned,  or  the  value  thereof,  with  interest,  if  sold  or  otherwise  dis- 
posed of. 

To  the  first  count  the  Defendants  pleaded,  first,  non  detinetti;  secondly,  that  the 
Plaintiff  was  not  lawfully  possessed  of  the  securities  therein  mentioned;  thirdly, 
that  as  to  the  Company's  paper.  No.  13,397,  the  same  was  transferable  by  endorse- 
ment, and  that  the  [3]  Plaintiff,  before  the  detention  of  the  same  by  the  Defendants, 
endorsed  the  same  in  blank,  and  delivered  it  to  Alexander  Donald  Macleod,  and  that 
A.  D.  Macleod  afterwards  endorsed  it  to,  and  pledged,  and  deposited  it  with,  the 
Defendants,  as  a  pledge  and  security  for  the  payment  of  a  sum  of  Rs.  4500  then 
advanced  by  the  Defendants  to  him,  together  with  6^  per  cent,  interest,  and  for  the 
payment  of  all  other  and  future  advances  made,  and  to  be  made,  by  them  to  him, 
with  interest  at  12  per  cent.,  and  with  power  and  authority  to  the  Defendants  to  sell 
and  dispose  of  such  Company's  paper,  for  their  reimbursement  after  the  expiration 
of  three  months  from  the  25th  of  September,  1841,  by  public  or  private  sale.  And 
that  in  fact  the  Defendants,  in  pursuance  of  such  power  and  authority,  sold  and 
disposed  of  such  Company's  paper,  after  the  expiration  of  the  period  of  three  months, 
and  before  the  conmiencement  of  the  suit,  for  their  reimbursement  of  the  sum  of 
Rs.  8000  (the  amount  of  the  monies  advanced  as  aforesaid,  and  of  other  principal 
monies  advanced  by  the  Defendants  to  Macleod,  and  interest  thereon  respectively, 
and  then  due),  as  they  lawfully  might,  which  was  the  detention  of  the  last-mentioned 
Company's  paper,  in  the  first  count  complained  of.  Fourthly,  the  Defendants 
pleaded  to  the  first  count,  that  the  three  several  Company's  papers  were  transferable 
by  endorsement,  and  that  the  Plaintiff  endorsed  them,  and  deposited  and  pledged 
them  to  and  with  the  Defendants,  as  a  security  for  the  repayment  of  the  sum  of 
Rs.  25,000,  then  advanced  by  them  to  Alexander  Donald  Macleod  at  the  Plaintiff's 
request,  with  interest,  and  of  all  other  advances  made,  and  to  be  made,  by  them  to 
Alexander  Donald  Macleod,  with  interest,  and  with  [4]  power  to  sell  the  same  by 
public  or  private  sale,  for  their  reimbursement,  after  three  months  from  the  27tli 
of  September,  1841,  and  that  in  fact  the  papers  were  so  sold  and  disposed  of  by  the 
Defendants,  before  the  commencement  of  the  action,  as  they  lawfully  might  be,  for 
the  sum  then  due  and  owing  to  them,  to  wit,  Rs.  25,000,  which  was  the  detention 
complained  of  in  the  first  count.  And  to  the  second  and  last  counts,  the  Defendants 
pleaded  Ttwnqtuwt  indebitatus. 

The  Plaintiff  in  his  replication  joined  issue  on  the  last-mentioned  plea,  as  well 
as  on  the  first  and  second  pleas  to  the  first  count.  To  the  third  plea  to  the  first 
count,  the  Plaintiff  replied,  that  he  did  not  endorse  in  blank,  and  deliver  the 
Company's  paper  in  the  third  plea  mentioned,  to  A.  D.  Macleod,  in  manner  and 
form,  etc.,  and  upon  this  issue  was  joined.  To  the  fourth  plea  to  the  first  count, 
the  Plaintiff  replied,  that  he  did  not  endorse  and  deposit,  lodge  and  pledge,  with  the 
Defendants  the  three  several  Company's  papers,  in  manner  and  form,  etc.,  and  upon 
this  also  issue  was  joined. 

The  cause  was  tried  upon  the  14th  of  December,  1846,  before  Sir  Lawrence  Peel, 
Chief  Justice,  and  Sir  John  Peter  Grant  and  Sir  Henry  Wilmot  Seton,  Puisne 
Judges,  of  the  Supreme  Court. 

It  appeared  from  the  evidence  at  the  trial,  that  the  Plaintiff,  James  William 
Macleod,  and  Alexander  Donald  Macleod  were  brothers;  that  the  Plaintiff  had 
formerly  resided  in  Calcutta,  and  had  been  a  member  of  the  firm  of  Macleod,  Fagan 
and  Co.,  and  that  he  had  left  India  previously  to  1841 ;  but  that  his  brother,  A.  D. 
Macleod,  was  a  partner  in  that  firm ;  that  the  firm  of  Macleod,  Fagan  and  Co.  was  a 
mercantile  house  esta-[5]-bli8hed  in  Calcutta,  and  carried  on  a  species  of  business 
known  in  Calcutta  as  that  of  agents  or  agency  business ;  such  agents  in  Calcutta 
keeping  the  current  accounts  of  individuals,  and  advancing  monies  on  personal  or 
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other  securities  to  them,  and  on  their  behalf,  charging  interest  in  account,  and 
acting  generally  as  such  agents,  in  the  manner  and  according  to  the  rules  and  course 
of  dealing  of  privjite  bankers. 

It  appeared  that  in  the  year  1841,  the  Plaintiff  sent  from  England  the  following 
power  of  attorney :  "  Know  all  men  by  these  presents,  that  I,  James  William  MacLeod, 
at  present  of  Southampton,  do  make,  constitute,  and  appoint,  Alexander  Donald 
Macleod,  and  Christopher  Fagan,  carrying  on  business  in  Calcutta,  as  agents,  under 
the  firm  of  Macleod,  Fagan  and  Co.,  to  be  my  true  and  lawful  attorneys  and  attorney, 
jointly,  and  each  of  them  separately  in  their  individual  names,  or  in  the  name  of 
the  said  firm,  or  of  any  other  firm  or  firms  which  they  or  their  associates  or  succes- 
sors may  adopt,  for  carrying  on  the  said  business,  and  on  my  behalf  to  sell,  endorse, 
and  assign,  or  to  receive  payment  of  the  principal,  according  to  the  course  of  the 
Treasury,  of  all  or  any  of  the  securities  of  the  East  India  Company  for  shares  in 
their  public  loans,  payable  from  their  Treasury  at  Fort  William,  in  Bengal,  to 
which  I  now  am  or  may  be  lawfully  entitled,  and  to  receive  the  consideration  money, 
and  give  a  receipt  or  receipts  for  the  same,  and  to  do  all  lawful  acts  requisite  for 
effecting  the  premises,  hereby  ratifying  and  confirming  all  that  my  said  attorney 
and  attorneys  shall  do  therein,  by  virtue  hereof.  In  witness  whereof,  I  have  here- 
unto set  my  hand  and  seal,  this  3rd  day  of  August,  in  the  year  of  our  Lord  1841." 

On  the  25th  of  September,  1841,  A.  D.  Macleod  [6]  applied  to  the  Bank  of 
Bengal,  for  a  loan  upon  his  own  account,  and  offered  as  a  security  Company's  paper. 
No.  13,397,  for  Rs.  5000.  This  note  bore  the  following  endorsement: — "Pay  to 
G.  J.  Gordon,  Esq.,  Sec.  Union  Bank,  or  order,  J.  W.  Macleod,  by  his  Attorney,  A. 
D.  Macleod."  "  Pay  to  A.  D.  Macleod,  Attorney  to  J.  W.  Macleod,  order,  6.  J. 
Gordon,  Sec.  Union  Bank.     J.  W.  Macleod,  by  his  Attorney,  A.  D.  Macleod." 

It  further  appeared,  that  these  notes  were  issued  by  and  under  the  authority  of 
the  Governor-General  and  Council  of  the  East  India  Company,  in  Bengal,  for  the 
purpose  of  raising  money  to  meet  the  exigencies  of  the  Governmont  of  India,  and 
that  they  were  negotiable  instruments,  the  property  in  which  passed  by  endorse- 
ment, and  in  Bengal,  by  delivery,  like  other  promissory,  or  bank  notes,  and  as  the 
ordinary  currency  of  the  country. 

The  Secretary  of  the  bank,  upon  inspection  of  the  note  and  the  last  endorsement, 
requested  to  see  the  power  of  attorney,  which  was  shown  to  him,  and  it  was  thereupon 
registered  at  the  Bank  according  to  their  usual  course  of  business.  The  Bank  at 
the  same  time  took  a  further  endorsement  on  the  note  from  A.  D.  Macleod,  in  these 
words,  "  Pay  to  the  Bank  of  Bengal  or  order,  A.  D.  Macleod."  The  required  loan 
was  then  made  by  the  Bank  in  the  ordinary  course  of  business;  and  the  note  was 
taken  as  a  security  for  the  same,  together  with  a  memorandum  of  deposit  signed  by 
A.  D.  Macleod,  and  containing  a  power  or  authority  from  A.  D.  Macleod  to  sell  the 
Company's  paper  on  default  by  A.  D.  Macleod,  in  order  to  reimburse  them  their 
advances.  The  memorandum  of  deposit  signed  and  delivered  to  the  Bank  by  A. 
D.  Macleod,  by  way  [7]  of  collateral  security,  authorised  the  treasurer  of  the  Bank 
absolutely  to  sell  and  dispose,  three  months  after  date,  by  public  or  private  sale, 
the  Company's  paper,  for  the  reimbursement  to  the  Bank,  as  well  of  principal 
together  with  interest,  paying  to  Macleod  the  surplus  which  might  be  forthcoming 
from  such  sale,  he  being  bound  to  make  good  any  deficiency  after  such  sale. 

Two  days  afterwards,  A.  D.  Macleod  applied  to  the  Bank  of  Bengal  for  a 
further  loan  of  Rs.  17,100  upon  his  own  account,  and  the  Bank  advanced  that  sum 
to  him,  upon  his  depositing  two  other  of  the  Company's  papers,  numbered  respectively 
11,914  and  13,612,  as  security  for  the  repayment  thereof,  upon  the  statement  made 
by  A.  D.  Macleod,  that  the  same  were  his  own  property.  The  Bank  at  the  same  time 
took  an  endorsement  of  A.  D.  Macleod  on  each  of  such  Company's  papers,  and  also 
another  memorandum  of  deposit  signed  by  him,  and  containing  a  power  to  sell 
the  same,  similar  in  terms  to  that  given  by  him  on  the  occasion  of  the  first  loan. 

In  January,  1842,  on  default  made  by  A.  D.  Macleod,  the  three  several  Company's 
papers  were  sold,  according  to  the  usual  course  of  business,  and  at  the  market-rate 
of  the  day,  by  the  Bank,  in  pursuance  of  the  powers  contained  in  the  memorandums 
of  deposit,  after  the  expiration  of  the  prescribed  time,  in  repayment  of  the  re- 
spective loans. 

Macleod,  Fagan  and  Co.  subsequently  became  insolvents. 
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The  non-delivery  of  the  Company's  papers  by  the  Defendants  to  the  Plaintiff 
was  relied  upon  as  the  detention  in  the  first  count  alleged. 

A  verdict  was  found  for  the  Plaintiff,  the  paper  to  [8]  be  calculated  at  Rs.  10.  8a. 
discount;  viz.  three  notes,  S.  Rs.  5000,  S.  Rs.  5000,  and  S.  Rs.  14,000. 

On  the  21st  December,  1846,  a  rule  was  granted,  on  the  motion  of  the  counsel 
for  the  Defendants,  to  show  cause,  why  the  verdict  entered  for  the  Plaintiff  in  the 
action  should  not  be  set  aside,  and  a  non-suit  entered,  or  why  a  verdict  should  not 
be  entered  for  the  Defendants  on  the  ground  of  misdirection,  or  why  a  new  trial 
should  not  be  granted  on  the  ground  of  the  verdict  being  contrary  to  evidence. 
This  rule  was  argued  before  the  full  Court,  and  on  the  2nd  of  February,  1847,  the 
rule  was  discharged  with  costs.  Judgment  was  delivered  by  the  Chief  Justice, 
who,  after  stating  the  nature  of  the  action,  and  the  pleadings,  proceeded  as  follows:  — 

"  The  third  plea  alleges  an  endorsement  from  the  Plaintiff  to  A.  D.  Macleod,  of 
the  note  for  S.  R.  5000,  and  a  pledge  by  A.  D.  Macleod,  of  that  note  to  the  Bank. 
That  endorsement  is  denied ;  there  was  no  proof  of  any  delivery,  in  fact,  of  this  note 
by  the  Plaintiff,  or  any  one,  to  A.  D.  Macleod,  in  the  character  of  endorse©  of  that 
note  j  and  unless  it  can  be  made  out  that'  the  mere  possession  by  an  attorn^  under 
a  power  of  the  bill  which  he  is  authorized  by  that  power  to  endorse  in  the  name  of 
his  principal,  proves,  as  soon  as  he  has  written  a  form  of  endorsement  on  the  bill 
in  the  name  of  the  principal,  a  delivery  to  him  of  the  bill  as  an  endorsee  from  his 
principal,  the  allegation  is  not  proved ;  the  mere  writing  the  name  of  the  principal 
is  the  act  of  the  principal,  done  by  a  substituted,  instead  of  by  his  own  proper,  hand. 
To  constitute  a  transfer  of  a  bill,  endorsed  in  blank,  there  must  be  a  delivery  of  it. 
In  Adarm  v.  Jones  (4  Per.  and  Dav.  474),  Lord  Dennian  says, '  Now  [9]  a  bill  may  be 
endorsed  to  a  party  in  two  ways,  either  by  a  special  endorsement,  making  it  payable 
to  that  party,  or  by  a  blank  endorsement,  and  delivery  to  that  party.  In  the  latter 
way,  at  all  events,  if  not  in  the  former,  the  bill  must  be  delivered  to  the  party  as 
endorsee,  in  order  to  constitute  an  endorsement  to  him.'  The  continuing  possession, 
under  such  circumstances,  as  are  above  supposed,  of  tlie  attorney,  is  prima  facie 
referable  to  the  original  delivery  to  him,  and  unless  some  change  of  circumstances  ' 
be  shown,  the  character  of  the  possession  must  be  received  as  unvaried.  The  original 
delivery  is  in  such  cases  the  delivery  of  an  unendorsed  bill  which  the  attorney  has 
authority  to  endorse  in  the  name  of  his  principal.  But  the  party  taking  such  bill 
from  him,  the  attorney,  when  endorsed  in  the  name  of  the  principal,  must  call  for  the 
power,  or  take  the  consequences  of  his  neglect,  as  the  principal  will  not  be  bound 
unless  the  authority  conferred,  be  pursued.  The  endorsement  being  by  procura- 
tion is  notice  to  the  transferee.  In  Attuxmd  v.  Mtmninys  (7  B.  and  C.  284),  Mr. 
Justice  Holroyd  says,  '  The  word  procuration  gave  due  notice  to  the  Plaintiffs,  and 
they  were  bound  to  ascertain,  before  they  took  the  bill,  that  the  acceptance  was 
agreeable  to  the  authority  given.'  Littledale,  J.,  says: — 'It  is  said  that  third 
persons  are  not  bound  to  inquire  into  the  making  of  a  bill ;  but  that  it  is  not  so  when 
the  acceptance  appears  to  be  by  procuration;  the  question  then  turns  upon  the 
authority  given.'  That  was  the  case  of  an  acceptance  by  procuration,  but  the  law  is 
the  same  as  to  an  endorsement,  Fe<tm  v.  FUica  (8  Scott's  N.C.  241).  In  that  case, 
Tindal,  C.  J.,  says : — '  If  Granie  had  endorsed  the  bill  with  his  own  hand,  there  cau 
be  no  doubt  but  that  would  have  been  sufficient  to  pass  the  property  [103  **  *  hona 
fide  holder ;  but  where  the  endorsement  is  made  by  a  third  party,  the  question  is, 
whether  the  third  party  had  authority  to  endorse,  and  that  lets  in  the  inquiry  as  to 
what  was  the  authority  given  to  Lenegun.'  The  same  doctrine  is' applied  to  re- 
strictive or  conditional  endorsements.  See  Treuttel  v.  Ba/randon  (8  Taunt.  100), 
Sigoumey  v.  Llayd  (8  B.  and  C.  622),  and  Robertson,  v.  Kensington  (4  Taunt.  30). 
In  Sigourney  v.  Lloyd,  Lord  Tenterden  thus  expresses  himself: — 'The  use  of  en- 
dorsements of  this  kind  is  not  small,  nor  are  they,  as  it  seems  to  me,  inconsistent  with 
the  interest  and  convenience  of  commerce.  Such  an  endorsement  will  not  prevent 
the  endorsee  from  receiving  the  money  from  the  acceptor  when  the  bill  becomes  due. 
If  he  pay  it  to  his  principal,  all  will  be  well,  but  the  endorsee  must  look  to  him  for  the 
application  of  it.  It  will  have  the  effect  of  preventing  a  failing  man  from  dispoaing 
of  the  bill  before  it  becomes  due,  and  from  pledging  it  to  relieve  himself  fr<Mn  his 
own  debts  at  the  expense  of  his  correspondent.  I  cannot  see  that  the  interests  of 
commerce  will  be  prejudiced  by  our  holding  that  such  an  endorsement  is  restrictive 
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On  the  contrary,  I  think  that  the  interests  of  commerce  will  thereby  be  advanced. 
It  is  said,  that  it  cannot  be  expected  that  bankers  or  others,  when  requested  to 
discount  such  bills  as  this,  should  look  into  the  accounts  between  the  principal  and 
liis  agent.     I  agree  it  cannot  be  expected  they  should ;  but  still,  if  they  take  the  bill 
so  endorsed,  they  take  it  at  their  peril,  and  must  be  bound  by  the  state  of  the  accounts 
between  those  parties.'    If  the  payee  to  whom,  or  to  whose  order,  a  bill  were  to  be 
made  payable,  should  write  an  endorsement  in  blank  on  the  bill,  and  give  the  bill  so 
endorsed  to  one  for  a  special  purpose,  as  [11]  for  instance  to  his  servant,  to  put  away, 
or  for  any  other  special  purpose  of  the  like  kind,  indicating  an  intention  to  retain 
the  bill,  and  the  servant  should  then  transfer  it  for  value,  and  without  notice  of  the 
fraud,  in  fraud  of  his  master's  orders,  the  transferee  would  have  a  complete  title  to 
the  bill,  as  the  endorsee  in  law  of  the  payee  under  such  blank  endorsement.     See 
Adams  v.  Joneg  (4  Per.  and  Dav.  474),  Brind  v.  Hamvpahire  (1  Mee.  and  Wei.  365), 
Martton  v.  Allen  (8  Mee.  and  Wei.  494);  and  though  some  doubt  was  thrown  out  in 
Hayet  v.  Gaulfield  (5  Q.B.  Rep.  81),  whether  the  whole  doctrine  laid  down  in  the  case 
of  Marston  v.  Allen  could  be  supported,  no  doubt  was  expressed  on  the  general  law 
that  a  mere  delivery  for  a  special  purpose,  inconsistent  with  a  transfer,  as  for  safe 
custody,  for  instance,  does  not  constitute  a  transfer  of  a  bill  endorsed  in  blank, 
though  it  enables  the  actual  possessor  to  transfer  the  bill  to  a  bona  fide  holder  for 
value,  and  without  notice  of  a  fraud,  a  fortiori,  the  mere  continuing  possession  in 
the  attorney  without  any  delivery  at  all  after  the  endorsement  in  blank,  the  endorse- 
ment in  blank  being  unaccompanied  by  any  change  of  possession,  does  not  amount  to 
nor  evidence  a  transfer  by  delivery  to  such  attorney,  and  any  delivery  to  him  in  the 
character  of  attorney  is  a  delivery  to  the  principal.     If  the  attorney  duly  executes 
his  power,  and  delivers  under  the  power  to  a  transferee  for  value,  his  acts  binds  the 
principal ;  it  is  in  law  the  writing  and  delivery  of  the  principal  himself.     If  the 
writing  and  delivery  are  simultaneous,  no  doubt  can  exist  in  any  mind  that  this  is  no 
delivery  to  the  attorney :  to  hold  it  otherwise  would  be  to  establish  an  unmeaning 
fiction,  dividing  mentally  one  single  act  into  two,  one  a  real  and  one  a  fictitious  act. 
{123  I^  >B  precisely  the  same  thing  if  the  attorney  signs  in  anticipation  of  a  sub- 
sequent intended  transfer;  therefore  whilst  the  bill  remains  in  his  the  attorney's 
hands,  under  circumstances  not  proving  or  tending  to  prove  a  transfer  to  himself, 
the  transferee  cannot  establish  as  to  such  possession  an  allegation  of  an  endorse- 
ment by  the  principal  to  the  attorney.     It  was  however  argued,  that  the  attorney, 
A.  D.  Macleod,  might  have  sold  this  note  to  himself;  that  a  sale  to  himself  by  an 
agent  Mnployed  by  a  principal  to  sell,  is  good  at  law,  though  not  supported  in  equity ; 
that  the  Bank  might  have  supposed  this,  and  that  the  Court  may  presume  or  assume 
it.     There  is  no  proof  whatever  of  the  fact,  nor  does  any  ground  exist  for  the 
assumption,  and  we  entirely  dissent  from  the  position  that  such  a  transfer  would  be 
valid  at  law.     The  principle  of  law  is  a  clear  one,  that  an  agent  shall  not  by  his  own 
act  give  himself  an  interest  at  variance  with  his  duty  to  his  principal.     By  his  sale 
to  himself,  he  would  unite  in  himself  the  inconsistent  characters  of  seller  and  buyer. 
It  was  decided  by  Lord  EUenborough  in  Wright  v.  Barnnah  (2  Camp.  203),  that  one 
of  the  contracting  parties  could  not  even  be  the  agent  of  the  other  for  the  purpose 
of  signing  the  contract  of  purchase.     In  Exp.  Dygter  (1  Merr.  172),  Lord  Eldon 
treats  it  as  a  clear  legal  principle.     Tlie  case  was  in  Bankruptcy,  a  petition  to  prove 
a  debt.     Lord  Eldon  in  that  case  says: — 'There  is  nothing  in  these  proceedings 
which  imports  that  he  was  actually  a  principal  in  those  very  dealings  in  which  he 
was  ostensibly  concerned  as  a  broker.  If  that  fact  were  distinctly  brought  before  me, 
I  should  have  no  hesitation  in  saying  that  no  action  could  he  maintained  in  respect 
of  those  transactions,  inasmuch  as  they  clearly  amount  [13]  to  a  fraud.*    And  Lord 
Wynford,  in  delivering  the  judgment  of  the  House  of  Lords  in  the  case  of  BothschUd 
V.  Brookman  (5  Bli.  N.R.  165),  says : — '  I  take  it  to  be  a  general  principle  of  law  and 
equity,  that  a  man-cannot  be  a  seller  for  one  and  a  buyer  of  that  property  himself.' 
He  adds  in  conclusion  of  his  judgment,  'I  repeat,  that  Mr.  Rothschild  has  only  on 
this  occasion  followed  a  practice  which  I  believe  has  been  acted  upon  in  London.     It 
is  fit  your  Lordships  should  now  say  such  practices  cannot  be  endured.     If  they  are 
common,  it  is  fit  your  Tjordships  should  say  in  language  that  cannot  be  misunder- 
stood, that  such  practices  must  not  continue  to  prevail.'     In  the  case  of  Gittett  v. 
Peppercorne  (3  Beav.  83),  Lord  Langdale  expresses  similar  sentiments: — '  It  is  said 
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that  this  is  every  day's  practice  in  the  City.  I  certainly  should  be  very  wrry  to 
have  it  proved  to  me  that  such  a  sort  of  dealing  is  usual ;  for  nothing  can  be  more 
open  to  the  commission  of  fraud  than  transactions  of  this  nature.  Where  a  man 
employs  another  as  his  agent,  it  is  on  the  faith  that  such  agent  will  act  in  the  matter 
purely  and  disinterestedly  for  the  benefit  of  his  employer,  and  assuredly  not  with  the 
notion  that  the  person  whose  assistance  is  required  as  agent,  has  himself,  in  the  very 
transaction,  an  interest  directly  opposite  to  that  of  his  principal.  It  frequently, 
I  believe,  happens  that  the  same  person  is  agent  for  both  parties,  in  which  case  he 
holds  an  even  hand,  and  acts,  in  one  sense,  as  arbitrator  between  them;  but  if  a 
person  employed  as  an  agent,  on  eiccount  of  his  skill  and  knowledge,  is  to  have,  in 
the  very  same  transaction,  an  interest  directly  opposite  to  that  of  his  employer,  it 
is  evident  that  the  relation  between  the  parties  then  becomes  of  such  a  nature  as 
must  inevitably  lead  to  continual  di8appoint-[14]-ment,  if  not  to  the  continued 
practice  of  fraud.'  We  entertain  the  same  opinions  as  those  expressed  by  I/trd 
Eldon,  Lord  Wynford,  and  Lord  Langdale.  We  have  chosen  tio  fortify  our  opinione 
by  higher  authority  than  our  own.  The  condemnation  of  the  practice,  that  an 
agent  may  purchase  for  himself  goods  which  he  is  entrusted  by  his  principal  to  sell, 
applies  strongly  to  the  case  of  an  agent  in  this  country,  for  an  absent  principal  in 
England,  entrusting  him  with  his  property  for  sale.  It  is  obviously  the  interest  of 
the  agent,  if  he  may  purchase,  to  purchase  at  a  time  when  it  would  not  be  for  the 
interest  of  the  principal  to  sell ;  the  distance  and  want  of  power  of  supervision  in  the 
principal  would  leave  him  much  exposed  to  the  commission  of  frauds  if  an  agent,  so 
contracted  to  sell,  could  purchase  for  himself.  The  language  of  the  power  in 
question  is  inconsistent  with  the  notion  that  any  such  power  was  intended  to  be 
conferred;  no  presumption  can  arise  of  a  purchase  which  could  not  have  been 
supported,  and  no  evidence  raises  any  presumption  that  such  a  purchase  iu  fact  ever 
took  place.  It  appears  to  us,  therefore,  that  there  is  nothing  to  show  that  an; 
endorsement  was  made  by  the  Plaintiff  of  this  note  to  A.  D.  Macleod,  and  that  issue 
was  properly  found  for  the  Plaintiff,  on  the  issue  raised  on  the  plea,  of  not  possessed. 
The  question  is  the  same  as  to  all  the  notes.  A  question  was  made,  whether  in 
detinue,  a  lien  in  the  Defendants  could  be  proved  under  this  plea.  It  is  a  matter  not 
settled,  but  we  are  of  opinion  that  this  defence,  in  this  action,  is  admissible.  It  is  a 
question  as  between  the  Plaintiff  and  Defendants,  not  of  lien,  but  of  property.  The 
suit  relates  to  negotiable  securities,  and  the  effect  of  a  transfer,  bona-  fide,  and  for 
value  of  such  securities,  [16]  transferable  by  delivery,  is  to  transfer  property  though 
the  actual  transferrer  have  none.  It  is  true  that  it  would  be  subject  to  redemption, 
if  the  transfer  were  in  fact  a  pledge,  but  there  would  not  be  an  absolute  and  also  a 
special  property  in  the  notes  created  by  the  transfer  so  as  to  render  it  necessary  to 
plead  a  lien.  The  plaintiff  proved  his  title,  by  proving  that  all  three  were  made 
payable  to  him,  or  his  order.  It  then  lay  on  the  Defendants  to  show  that  the  pro- 
perty was  divested  as  against  him  at  least.  l%e  actual  transfer  to  the  Defendants 
was  on  a  pledge  to  them  by  A.  D.  Macleod  for  his  own  private  debt,  which  pledge, 
the  registered  power,  which  applies  to  this  note  for  S.  R.  5000,  clearly  did  not 
authorize,  nor  is  it  possible  to  presume  that  the  lost  power  (admissions  were  made  on 
the  trial  as  to  this  power  of  attorney)  contained  any  such  authority.  It  was  said, 
that  a  factor  or  agent  might  pledge  the  bills  of  his  principal  for  his  own  debt,  for 
that  he  could  pledge  such  bills,  though  he  could  not  at  Common  Law  pledge  the  goods 
of  his  principal,  under  a  mere  power  of  sale.  The  reason,  however,  of  the  distinction 
was  not  adverted  to :  it  turns  on  difference  in  the  nature  of  the  property,  not  on  any 
difference  in  the  nature  of  the  authority.  A  power  of  attorney  is  construed  strictly; 
whether  it  relate  to  goods  or  bills,  the  intention  governs,  and  a  man  who  gives  a 
power  authorizing  a  sale  of  his  bills,  or  other  negotiable  securities,  for  his  own 
purposes,  certainly  does  not  intend  to  confer,  and  does  not  confer,  on 
tte  agent,  thereby,  the  power  to  pledge  the  securities,  for  the  private 
debt  of  the  agent;  and  as  long  as  such  securities  require  an  endorse- 
ment in  the  name  of  the  principal,  no  such  power  of  pledging  exists, 
or  can  take  [16]  place,  to  the  prejudice  of  the  donor  of  the  power,  the 
owner  of  the  unendorsed  securities,  nor  can  the  attorney,  by  merely  writing  the 
form  of  an  endorsement,  in  the  name  of  the  principal,  on  the  securities,  give  himself 
such  a  power,  or  additional  security  to  his  transferee,  for  such  transferee  must  call  for 
the  power,  and  will  take,  subject  to  its  due  execution,  and  no  subsequent  endorsee 
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or  transferee  would  be  in  a  better  position  than  the  first.  It  would  be  wholly  im- 
material as  against  the  payee,  how  many  names  were  subsequently  put  on  the  paper, 
either  through  a  connected  and  unbroken  chain  of  endorsements  in  full,  or  after  an 
endorsement  in  blank  :  the  legal  interest  in  the  bill  would  still  remain  in  the  payee, 
for  no  endorsement  authorized  by  him  would  have  taken  place.  See  Fearn.  v.  Filica 
(8  Scott's  N.R.  241),  and  Robertson  v.  Kendnffton  [4  Taun.  30],  before  quoted.  It 
IS  true  that  in  Fearn  v.  Filica,  there  was  no  authority  at  all  to  endorse  a  bill  of  the 
particular  description  ;  but  the  principle  is  a  general  one,  that  when  an  acceptance, 
or  the  drawing,  or  endorsing,  of  a  bill  is  not  by  the  proper  hand  of  the  acceptor, 
diawer,  or  endorser,  but  made  by  another,  in  his  name,  the  question  is  always, 
whether  that  other  had  authority  to  do  the  act ;  and  the  judgment  of  the  Chief  Justice 
Tiudal,  before  quoted,  asserts  the  general  principle.  It  resembles  the  case  of  a 
i-ouditional  endorsement.  Robertson  v.  Kensington.  The  subsequent  endorsees 
have  their  remedy  against  prior  intermediate  endorsees :  but  as  between  the  payee 
and  an  endorsee,  when  the  first  endorsement  is  by  procuration,  the  case  turns  on  the 
<lue  execution  of  the  power.  If  the  case  of  Cotlitis  v.  Mairtin.  (1  Bos.  and  Pull.  648), 
lie  examined,  the  judgment  of  Eyre,  C.  J.,  will  be  found  fully  to  support  the  doctrine, 
that  the  power  of  an  [17]  agent,  of  pledging  his  principal's  bills  in  satisfaction  of 
his  own  private  debt,  turns  wholly  on  the  nature  of  the  property.  Bills  specially 
endorsed  to  the  agent ;  bills  payable  to  order,  and  endorsed  in  blank  ;  bills  originally 
made  payable  to  bearer ;  all  these  he  may  transfer,  as  his  own  act,  and  if  he  pledge 
them  for  his  own  purposes,  and  the  lender  be  not  cognisant  of  the  fraud,  he  is  secure 
— the  reason  is,  because,  the  nature  of  the  property  is  such,  that  the  bill,  under  such 
circumstances,  is  deemed  the  property  of  the  agent  conclusively  for  the  purposes 
of  transfer  to  a  bona  fide  transferee ;  but  in  unendorsed  bills  made  payable  to  the 
principal  or  order,  the  property  is  in  the  principal,  though  the  possession  be  trans- 
ferred to  the  agent,  and  the  power  in  such  a  case  is  a  naked  authority  which  must 
lie  strictly  pursued.  It  is  unnecessary  to  say  anything  as  to  a  pledge  of  bills  for  th  • 
owner's  use,  under  a  power  of  sale,  a  pledge  for  the  agent's  use,  is  clearly  u  •-■ 
authorised.  But  the  Defendants  urge  there  was  an  endorsement  in  blank  on  the 
notes  in  the  name  of  the  principal,  and  so  the  notes  became  payable  to  the  bearer.  It 
is  admitted,  that  such  endorsements  were  made  in  fact,  and  that  an  endorsement 
in  the  name  of  the  principal  was  authorised  for  some  purpose :  no  more  is  admitted, 
and  nothing  was  proved,  as  to  the  transactions  with  the  Union  Bank,  or  any  other 
parties,  except  the  Bank  of  BengaL  No  power  was  proved,  which  authorised  a 
pledge  for  A.  D.  Macleod's  own  purposes,  none  such  can  be  presumed.  The  lost 
power  is  admitted  to  have  justified  a  transfer  by  a  blank  endorsement,  in  the  name 
of  the  principal,  but  it  is  not  admitted,  nor  proved,  under  what  sort  of  a  power, 
whether  general  or  limited,  the  transfers  apparent  on  the  notes,  took  place,  nor  under 
what  circumstances,  [18]  whether  they  were  in  execution,  or  in  abuse,  of  the  power. 
There  was  proof  of  a  limited  power  subsequently  given,  and  no  proof  of  any  necessity 
for  one  more  general.  We  can  make  no  intendment  in  this  case,  against  the  payee, 
of  any  due  execution  of  any  power  by  his  attorney,  A.  D.  Macleod ;  the  Plaintiff 
stands  on  his  own  right  as  payee :  if  his  attorney  have  transferred  the  notes,  it  is 
for  the  Defendants,  who  assert  that  such  is  the  case,  to  prove  it.  The  Plaintiff,  the 
[irincipal,  whose  case  is,  that  he  is  the  payee  of  the  notes,  is  not  bound  to  call  the 
attorney  or  other  person  to  prove  that  a  fraud  has  been  committed  on  the  Plaintiff- 
It  lies  on  those  who  rest  on  the  authority,  to  show  affirmatively,  the  authority  and  its 
due  execution :  they  show  that  the  Plaintiff  gave  a  power  to  the  attorney,  which 
authorised  the  attorney  to  endorse  the  notes  in  the  Plaintiff's  name,  for  some  purpose 
which  is  not  disclosed,  for  they  gave  no  evidence  of  the  object  for  which  the  lost 
power  was  given,  nor  showed  that  such  proof  was  unattainable.  It  does  not  appear 
that  the  Defendants  could  not  have  proved  the  nature  of  the  power  and 
the  nature  of  the  transactions  with  the  first  de  facto  endorsee,  and  we 
are  unable  to  collect  from  any  facts  proved,  or  admitted,  that  any  due 
exercise  of  any  power  ever  took  place.  It  was  said,  that  his  due  exe- 
cution of  the  power  must  be  presumed,  as  an  abuse  of  his  trust  would  be  the 
imputation  of  a  criminal  act,  the  power,  it  was  said,  being  an  instruction  in  writing, 
to  the  agent.  We  think,  however,  that  assuminjr  the  Statute  to  apply,  an  excess  of 
such  power  is  not  necessarily  a  criminal  act  under  the  Statute.  We  see  no  limit  to 
the  application  of  such  presumptions  if  this  l>e  inadmissible.  It  might  be  urged  that 
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a  disputed  haudwriting  must,  prima  facie,  [19]  be  treated  as  genuine,  since  siguiug 
a  name  to  an  instrument  without  authority  is  unexplained,  prima  facie,  evidence 
of  a  false  making,  and  in  all  cases  of  agency,  the  onus  of  proof  would  be  shifted,  and 
it  appears  from  the  act  itself  that  no  such  consequences  were  intended  to  result 
See  9th  Geo.  IV.,  c.  74,  s.  105.  We  think,  therefore,  that  no  blank  endorsement  was 
proved  in  this  case,  divesting  the  property  of  the  payee.  Let  it  be  assumed,  however, 
that  such  proof  was  made,  still  there  was  proof  of  the  property  in  the  notes  being . 
subsequently  in  the  Plaintiff,  and  no  proof  that  it  was  again  divested ;  but  notwith- 
standing that  circumstance,  a  transfer  by  A.  D.  Macleod  to  the  Bank,  bona  fide, 
of  the  notes,  if  endorsed  in  Blank,  would  transfer  the  property  to  the  Bank.  It 
becomes,  therefore,  necessary,  on  the  assumption  that  an  effective  endorsement  in 
blank  in  the  name  of  the  principal,  was  proved,  to  consider,  whether  the  Bank  can  be 
viewed  as  bona  fide  holders.  They  had  notice  of  circumstances  including  the  state  of 
the  notes  themselves,  which,  in  our  opinion,  made  it  their  duty  to  inquire  as  to  the 
mode  in  which  A.  D.  Macleod  made  out  his  asserted  property  in  the  notes.  They 
made  no  inquiries  whatever,  whether  the  registered  power  was  intended  to  embrace 
the  other  notes  that  he  pledged  to  the  Bank  as  well  as  the  latter.  They  knew  that  it 
applied  to  the  latter,  pledged  to  them  but  two  days  before,  and  A.  D.  Macleod's  pro- 
duction of  it,  in  reference  to  that  note  on  their  demand  for  a  power,  admitted  of  no 
other  construction.  It  might  not  be  necessary  to  endorse  the  note  under  it,  if  a 
good  execution  of  the  former  power  had  once  taken  place  as  to  that  note.  But  the 
case  does  not  depend  as  to  the  point  of  bona  fidt**  or  the  necessity  as  to  any  of  [20] 
the  notes  of  a  transfer,  under  the  power  which  was  registered,  but  on  the  notice  of  the 
Plaintiff's  interest  in  the  notes,  which  the  transmission  and  acceptance  of  that  power, 
t<^ether  with  the  circumstances  of  the  case,  conveyed.  Tliey  knew  also  of  A.  D. 
Macleod's  connection  with  the  house  of  Macleod,  Fagan  and  Co.,  who  appeared  a 
endorsers  on  the  notes.  No  inquiry  whatever  was  made,  how  that  firm,  or  A.  D. 
Macleod,  had  acquired  any  interest  in  any  of  the  notes.  A  sale  by  A.  D.  Macleod 
to  his  firm  would  be  equally  prohibited  with  a  sale  to  himself.  The  transaction  of 
the  deposits  was  close  upon  the  transmission  of  the  power.  On  the  deposit  of  the 
notes  numbered,  no  power  whatever  was  called  for,  though  the  first  endorsement 
was  by  procuration.  It  was  not  proved  that  the  lost  power  was  then  lost,  or  that  its 
contents,  if  it  were  then  lost,  could  not  be  learnt.  It  appears  on  the  notes  themselves, 
that  there  had  been  transactions  with  the  Union  Bank;  no  inquiries  were  made  of 
A.  D.  Macleod,  or  at  that  Bank,  into  their  nature.  That  the  agent  had  himself 
purchased,  or  that  his  house  had  purchased  through  him,  the  notes  in  question,  from 
the  Plaintiff,  is  an  inadmissible  assumption,  and  the  Bank  required  no  proof  what- 
ever, in  support  of  tlie  assertion  made  by  A.  D.  Macleod.  that  he  was  the  owner  of  the 
notes.  It  was  urged  that  the  words  '  Atty.  for  A.  D.  Macleod,'  were  merely  a 
descriptio  personae.  It  would,  however,  have  been  not  merely  an  unmeaning,  but 
an  untrue  description,  injurious  to  the  interest  of  A.  D.  Macleod  himself,  if  he  had 
been  the  owner  of  the  notes.  We  think,  that  the  conduct  of  the  Bank,  in  not  calling 
for  inquiry,  under  circumstances,  which,  in  our  opinion,  so  loudly  demanded 
it,  prevents  them  from  being  viewed  as  bona  fide  tran8-[21]-feree8  for  value  ;  and  we 
found  this  opinion,  not  on  the  exploded  ground  of  carelessness  or  want  of  prudence, 
whether  in  a  greater  or  less  degree.  If  we  were  to  support  this  transaction,  we 
should  establish,  as  a  consequence  resulting  from  our  decision,  this  position,  that  an 
Attorney  for  an  absent  principal  entrusted  with  the  Government  paper  of  his  prin- 
cipal, payable  to  that  principal  or  owner,  and  unendorsed  by  such  principal,  has  onlv 
to  write  a  form  of  endorsement  by  procuration  in  his  principal's  name  on  the  back 
of  the  security,  and  then  he  will  be  able  to  raise  money  on  it  for  any  purposes  of  his 
own,  if  he  will  but  assert  the  property  to  be  in  himself.  We  should  decide,  in  effect, 
that  a  fiction  of  some  transfer  to  the  attorney  is  to  be  adopted,  and  that  a  power  is  to 
be  viewed  asin  the  nature  of  proprietary  right :  such  a  decision  would  be  opposed  to 
the  principles  of  law  and  to  the  uninterrupted  current  of  decisions,  and  it  would 
tend  to  encourage  breaches  of  trust ;  such  a  decision  could  not  tend  to  promote  the 
true  interests  of  commerce,  which  depends  so  much  on  the  due  performance  of 
fiduciary  engagements.  The  interests  of  depositors  must  l)e  considered  as  well  as  the 
interests  of  those  to  whom  depositaries  may  resort  for  aid  when  needing  pecuniary 
advances.  We  think,  that  one  who  forbears  to  inquire,  under  such  circumstances  as 
the  present,  resting  on  a  bare  statement  of  an  agent  needing  an  advance,  that  the 

SO  2 


Digitized  by 


Google 


BENGAL  (bank  OF)  V.  MACLBOD  [1849]        V  MOOBB  UID.  AFP.,  33 

property  is  his,  whilst  all  the  circumstanceB  point  to  an  opposite  conclusion,  must 
stand  or  fall  by  the  truth  or  falsehood  o'f  that  statement.  It  is  his  duty  to  inquire 
where  the  interests  of  third  parties  are  apparent,  and  the  absence  of  inquiry  would 
facilitate  frauds ;  and  if  he  do  not  make  that  inquiry,  because  he  thinks  that  the  law 
does  not  de-[22]-mand  it  of  him,  he  must  take  the  consequences  of  his  error." 

From  this  judgment  the  present  appeal  was  brought,  which  now  came  on  for 
hearing. 

Mr.  Greenwood,  Q.C,  and  Mr.  Leith,  for  the  Appellants. — ^The  notes  came  into  the 
possession  of  the  Appellants  in  the  ordinary  course  of  their  business,  as  bankers. 
The  endorsement  by  A.  D.  Macleod,  as  attorney  for  the  Respondent,  and  delivery 
to  the  Bank  of  tlie  notes  so  endorsed,  for  value  received,  constituted  in  law,  a  valid 
assignment  and  transfer.  The  Bank  had  no  right  or  reason  to  suspect  fraud  on  the 
part  of  A.  D.  Macleod ;  he  brought  the  notes  endorsed.  It  was  proved  in  the  cause, 
that  he  was  empowered  by  the  Respondent  to  endorse  and  negotiate  the  notea  What 
inquiries,  therefore,  could  the  Bank  make?  Endorsed  bills  in  the  hands  of  a  banker 
are  negotiable  instruments.  Collins  v.  Martin  (1  Bos.  and  Pul.  648),  Boltony.  Puller 
(1  Bos.  and  Pul.  539),  Brcmdao  v.  Bnrnett  (12  Clk.  and  Fin.  787.  S.C.  6  Man.  and 
Gr.  630).  The  question  will  turn  upon  the  power  conferred  on  A.  D.  Mac- 
leod. A  person  who  has  power  to  sell  goods,  we  admit,  cannot  pledge 
them.  A  distinction,  however,  exists  between  goods  and  negotiable  instru- 
ments. Wookey  v.  Pole  (4  Bar.  and  Aid.  1).  Mr.  Justice  B&yley,  in  that  case,  lays 
down  the  rule,  as  follows  (4  Bar.  and  Aid.  15): — "A  pawnee  of  goods  or  chattels, 
or  a  vendee  out  of  market  overt,  has  in  general  no  better  title  than  his  pawner  or 
vendor,  and  cannot  resist  the  claim  of  the  rightful  owner ;  but  bank  notes  and  bills 
[23]  of  exchange  stand  on  a  different  footing  in  this  respect  from  ordinary  goods 
and  chattels.  The  holder,  bona  fide,  and  for  a  valuable  consideration,  of  a  bank 
note  or  bill  of  exchange,  has  a  good  title  against  all  the  world ;  because,  in  the  case 
of  bank  notes,  they  are  considered  as  money,  and  pass  as  such,  and  it  is  essential  for 
the  purposes  of  trade,  that  delivery  should  give  a  perfect  title,  and  because  in  the 
case  of  bills  of  exchange,  this  is  the  law  and  custom  of  merchants,  and  it  makes  no 
difference  in  the  case  of  bank  notes  or  bills  of  exchange,  whether  such  holder  has 
received  them  as  pawnee  or  otherwise ;  "  and  he  cites,  in  support  of  this,  the  case  of 
Collins  V.  Martin.  Here  the  Bank  were  bona  fide  holders,  for  value,  of  the  notes, 
and  their  title  ought  not  to  be  invalidated  by  any  misapplication  of  the  same  by  A. 
D.  Macleod.  The  authorities  referred  to  by  Sir  Lawrence  Peel,  as  to  bills  wrongly 
endorsed,  do  not  warrant  the  judgment  of  the  Court.  In  Pearn  v.  Piliea  (8  Scott's 
N.R.  241)  the  question  was,  whether  the  endorser  had  authority  to  endorse;  and  to 
the  same  effect  are  the  cases  of  Adatns  v.  Jones  (12  Ad.  and  EU.  455.  4  Per.  and  E. 
474),  Robinson  v.  Little  (9  Q.B.  Rep.  602),  Robertson  v.  Kensington  (4  Taunt.  30), 
AtPwood  V.  Munnings  (7  Bar.  and  Cr.  278),  Si^gourneg  v.  Lloyd  (8  Bar.  and  Cr.  622), 
and  Goodman  v.  Harvey  (4  Ad.  and  Ell.  870).  The  cases  of  Edie  v.  The  East  Indm 
Company  (2  Burr.  1216),  Ex  parte  Ttvogood  (19  Ves.  229),  Walker  v.  M'Donnell 
(11  Law  Times,  270),  Smith  v.  Clurke  (Peake  225,  1  Esp.  180).  Smith's  Mercantile 
Law,  pp.  209-10  (4th  Edit.),  are  strongly  in  our  favour. 

[24]  The  third  issue  was,  whether  the  Respondent  did,  in  fact,  endorse  the  notes. 
The  Court  below  held,  that  a  party  could  not  endorse  to  himself,  as  there  could  not 
be  an  endorsement  without  delivery,  any  more  than  he  could  sell  to  himself;  and, 
therefore,  that  in  Jact  he  had  not  endorsed  the  notes.  This  is  not  law,  as  no  delivery 
was  requisite  to  complete  the  assignment.  It  was  formerly  thought  by  the  Court 
of  Exchequer,  in  Marston  v.  Allen  (8  Mee.  and  Wei.  494),  that  delivery  must  be  proved  ; 
but  that  case  has  been  since  overruled.  Hayes  v.  CatUfield  (5  Q.B.  Rep.  81),  and 
Brind  v.  Hampshire  (1  Mee.  and  Wei.  365). 

There  is  also  another  objection,  upon  which,  we  submit,  the  Plaintiff  ought  to  liave 
been  nonsuited,  as  it  goes  to  the  root  of  his  title.  Detinue  was  not  the  proper  form 
of  action,  and  will  not  lie  in  a  case  like  this.  BuUer's  Nisi  Prius,  tit.  "  Detinue," 
p.  48-9.  A.  D.  Macleod  deposited  the  notes  in  1841,  and  the  Bank  sold  them  in  1842  : 
the  action  was  brought  in  1846,  at  which  time  the  Respondent  had  no  right  of  posses- 
sion. 

Mr.  Peacock,  Q.C,  for  the  Respondent. — Upon  the  argument  of  the  Appellants, 
and  the  judgment  of  the  Court  below,  two  questions  arise :  First,  whether  the  endorse- 
ment was  a  blank  endorsement ;  and  secondly,  whether  there  had  been  any  negligence 
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on  the  part  of  the  Bank.  I  do  not  dispute  the  principle  laid  down  in  Foster  v. 
Peorton  (1  CM.  and  R.  849),  that  a  person  taking  Bills  of  Exchange  bona  fide  for 
value,  has  a  good  title,  though  he  take  them  without  care  or  caution,  except  so  far 
as  the  want  of  such  care  and  cau-[26]-tion  may  effect  the  bona  fides  of  the  transac- 
tion. The  question  is,  whether,  when  the  notes  were  in  the  hands  of  A.  D.  Macleod, 
they  were  negotiable  by  bearer.  If  the  notes  had  been  payable  to  bearer,  I  should 
not  deny  that  they  were  negotiable ;  but  on  tlie  face  of  the  notes  it  appears  they  were 
payable  to  James  W.  Macleod's  order,  and  certainly  he  never  endorsed  them  in  blank. 
The  third  point  raised  by  the  issue,  is,  did  the  Respondent  put  a  general  endorse- 
ment on  the  notes.  That  must  depend  entirely  on  the  power  given  to  A.  D.  Hacleod 
by  his  principal ;  which  is,  to  "  sell,  endorse  and  assign,"  or  to  receive  paym«>t.  If, 
therefore,  A.  D.  Macleod  had  no  power  to  do  what  he  has  done,  the  endorsonent 
was  necessarily  void.  The  endorsement  mentioned  in  the  power  of  attorney  was  for 
the  purpose  of  authorising  him,  as  agent  for  the  purposes  of  a  sale,  and  it  is  clear 
law,  that  a  power  to  sell  does  not  give  a  power  to  pledge.  De  Bouchout  v.  Goldtmid 
(5  Ves.  211).  When  a  bill  is  offered  for  sale,  it  is  incumbent  on  tlie  party  taking 
it,  to  inquire  the  authority  for  its  transfer,  and  that  disposes  of  the  cases  cited  by 
the  Appellants.  In  Collvrm  v.  Martin  (1  Bos.  and  Pul.  648),  and  Brandao  v.  Bamett 
(12  Clk.  and  Fiu.  787),  the  bills  were  payable  to  bearer.  The  taker  of  a  bill  from  an 
agent  must  ascertain  the  authority  of  the  agent,  he  must  look  at  the  power  as  much 
as  if  it  was  part-  of  the  bill,  and  must  see  that  the  agent  does  not  act  beyond  his 
authority,  as,  if  the  agent  does  so,  his  acts  are  void.  Attwood  v.  Mtmninffs  (7  Bar. 
and  Cr.  278).  Here  the  Bank  took  the  word  of  A.  D.  Macleod  only,  that  the  notes 
were  his  own,  and  made  him  endorse  them,  making  him  also  personally  liaUe. 
Adams  v.  Jones  (4  Per.  and  D.  474).  The  note  was  then  endorsed,  but  [26]  not 
delivered  for  the  purpose  of  passing  it.  Endorsement  is  prima  facie  proof  of 
delivery,  but  the  delivery  may  be  rebutted.  Robertson  v.  Kensington  (4  Taunt.  30). 
It  is,  however,  said,  that  A.  D.  Macleod  endorsed  to  himself,  that  he  was  both  agent 
and  endorsee,  and  that  it  must  be  presumed  that  he  got  the  note  back  as  a  bona  fide 
owner ;  but  it  is  evident,  that  he  had  it  merely  as  an  agent,  and  in  that  C8«e  the  Bank 
were  bound  to  make  proper  inquiries,  and  in  not  doing  so  they  were  guilty  of  gross 
negligence.  Crook  v.  Jadis  (5  Bar.  and  Ad.  909),  Backhouse  v.  Harrison  (5  Bar. 
and  Ad.  1098),  Pouter  v.  Pearson  (1  CM.  and  R.  849),  Haynes  v.  Foster  (2  Crom.  and 
Mee.  237),  Alexander  v.  M'Kemie  (18  Law  Journal,  N.S.  94). 

There  is  another  objection,  now  urged  for  the  first  time,  that  detinue  will  not  lie. 
Such  objection  cannot  be  entertained  at  the  present  stage  of  the  appeal,  it  should, 
if  tenable,  have  been  urged  in  the  Court  below,  it  is  now  too  late. — [Lord  Brougham  : 
This  is  a  point  purely  technical,  and  if  not  taken  in  the  Court  below,  cannot  be 
taken  here. — Mr.  Greenwood :  The  point  was  taken  by  the  second  plea,  that  die 
Plaintiff  had  not  sufficient  interest  to  support  the  action.] — Detinue  was  the  proper 
form  of  action.  Comyn's  Dig.,  tit.  "  Detinue,"  20.  Willtaiii^  v.  Archer  (5  Com. 
Ben.  Rep.  318),  where  all  the  cases  are  collected. 

Mr.  Greenwood,  in  reply. — Their  Lordships  reserved  judgment  until  the  following 
appeal,  which  arose  out  of  similar  circumstances,  was  argued,  when  they  delivered 
a  joint  judgment  in  both  appeals  (see  post,  [5  Moo.  Ind.  App.]  p.  37). 


[27]  THE  BANK  OF  BENGAL,— ^ppe//««««;  CHRISTOPHER  GEORGE  FAGAN,— 

Respondent  *  [July  7,  1849]. 

On  Appeal  from  the  Supreme  Court  at  Fort  WiRiaan  in  Bengal. 

For  [head]  note,  see  the  case  of  the  Bank  of  Bengal  v.  Ma-rleod,  ante  [5  Moo.  lud. 

App.]  p.  1. 

This  case,  involving  a  similar  question  to  the  preceding  appeal,  was  an  action 

•  Piesent:  Members  of  the  Judicial  Committee, — ^Lord  Brougham,  Lord  Lang- 
dale,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — The  Right  Hon.  Sir  Edward  Ryan. 
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of  trover  brought  by  the  Respondent  against  the  Appellants,  the  Bank  of  B«igal, 
upon  the  conversion  of  eight  promissory  notes,  or  securities  for  the  payment  of 
money,  by  the  Governor-General  of  India  in  Council  The  plaint  contained  one 
count,  which  charged  the  Defendants  with  the  conversion  of  the  eight  promissory 
notes  or  securities  of  the  4  per  cent  loan,  commonly  called  Company's  paper.  The 
Defendants  pleaded,  first,  not  guilty  j  and,  secondly,  that  the  Plaintiff  was  not 
possessed  of  the  notes  of  his  own  property.     Uponi  these  pleas  issues  were  joined. 

The  cause  came  on  for  trial,  on  the  19th  of  November,  1847,  before  Sir  Lawrence 
Peel,  Chief  Justice,  and  Sir  John  Peter  Grant,  and  Sir  Henry  Wilmot  Seton,  Puisne 
Judges  of  the  Supreme  Courts 

The  circumstances  which  distinguished  this  case  from  the  last,  and  which  appeared 
in  evidence  on  the  trial,  were  these :  — 

[28]  On  the  4th  of  November,  1841,  the  Respondent,  an  oflScer  on  the  Bengal 
Elstablishment,  drew  upon  his  bankers  and  agents,  Macleod,  Fagan  and  Co.,  at 
Calcutta,  in  favour  of  one  Tuttle  Charles,  for  Rs.  6000,  payable  at  ten  days  after 
sight.  •  The  draft  was  presented  for  acceptance  to  Macleod,  Fagan  and  Co.,  on  the 
9th  of  November,  1841.  In  the  meantime,  on  the  6th  of  November,  the  Respondent 
forwarded  a  hoondee  for  Rs.  2000,  endorsed  to  Macleod,  Fagan  and  Co.,  at  the 
same  time  informing  them  of  his  draft  for  Rs.  6000.  The  state  of  the  account 
between  the  Respondent,  and  Macleod,  Fagan  and  Co.,  if  made  up  on  the  9th  of  Nov- 
ember, would  have  shown  a  balance  of  6  annas,  8  pie,  due  from  the  Respondent  to  them. 
Upon  the  presentation  of  the  Respondent's  draft  for  Rs.  6000,  Macleod,  Fagan  and 
Co.,  wrote  to  the  Respondent,  and  intimated  to  him  that  they  had  no  available  funds 
belonging  to  him  in  their  hands  to  meet  the  draft.  The  Respondent  then  agreed 
to  give  them  a  power  of  attorney,  upon  which  they  accepted  his  draft  for  Rs.  6000. 

The  power  of  attorney  executed  by  the  Respondent,  and  sent  to  Macleod,  Fagan 
and  Co.,  was  precisely  in  Uie  same  form,  as  the  power  of  attorney  executed  by  Macleod, 
and  set  out  in  the  preceding  case  {ante  [5  Moo.  Ind.  App.]  p.  5). 

On  the  24th  of  November,  A.  D.  Macleod,  one  of  the  partners  in  the  firm  of 
Macleod,  Fagan  and  Co.,  endorsed  and  delivered  to  the  Appellants  a  Company's 
note  for  the  sum  of  S.  Rs.  8500,  payable  to  the  Respondent,  his  executors  or  admini- 
strators, or  his  or  their  order,  and  bearing  interest  at  four  per  cent.  This  paper 
was  endorsed  "  A.  D.  Macleod,  attorney,  for  Lieut.  C.  G.  Fagan.  Pay  to  the  Bank 
of  Bengal,  [29]  or  order. — A.  D.  Macleod."  The  Appellants  paid  the  sum  of  7600 
Company's  rupees  to  Macleod,  who,  at  the  same  time,  signed  and  gave  to' the  Appel- 
lants his  promissory  note  of  that  date,  payable  at  three  months,  for  the  sum  of  Rs. 
7600,  and  interest.  In  this  note,  it  was  expressed  that  the  Company's  note  for 
S.  Rs.  8500  was  deposited  with  the  Appellants,  as  a  collateral  security  for  the  re- 
payment, as  well  of  the  Rs.  7600  and  interest,  as  of  any  sums  which  had  been  or  might 
be  advanced  or  paid  to  Macleod  by  the  Appellants,  and  in  default  of  payment  the 
Bank  was  authorised  to  sell  the  Company's  paper,  and  reimburse  itself,  paying 
Macleod  the  surplus,  which  might  be  forthcoming  from  such  sale;  and  he  making 
good  the  deficiency,  if  any.  On  the  same  day,  Macleod,  Fagan  and  Co.,  paid  the 
Respondent's  draft  for  Rs.  6000. 

On  the  7th  of  December,  1841,  Macleod,  Fagan  and  Co.  endorsed  and  delivered 
to  the  Appellants  seven  other  Company's  notes,  of  two  of  which  the  Respondent  was 
the  original  payee,  and  of  the  others  endorsee,  for  sums  amounting  altogether  to 
Rs.  5800.  These  notes  were  endorsed  as  follows: — "C.  G.  Fagan,  by  his  attomies, 
Macleod,  Fagan  and  Co.  Pay  to  the  Bank  of  Bengal,  or  order. — 
Macleod,  Fagan  and  Co."  And  the  Appellants,  upon  receiving  the  Company's  notes, 
paid  to  Macleod,  Fagan  and  Co.,  Rs.  5000,  taking  also  the  promissory  note  of  Macleod, 
Fagan  and  Co.,  at  three  months'  date,  for  such  sum  and  interest,  which  promissory 
note  was  expressed  in  terms  similar  to  those  used  in  the  note  given  on  the  24th  of 
November,  by  A.  D.  Macleod,  that  the  seven  Company's  notes  had  been  deposited  as 
collateral  security  for  repayment  of  Rs.  5000,  and  interest,  and  of  all  sums  which 
[30]  had  been,  or  might  be.  advanced  or  paid  to  Macleod,  Fagan  and  Co.,  by  the 
Appellants. 

Default  having  been  made  in  payment,  the  Bank  of  Bengal  sold  the  several  notes, 
so  delivered  to  them,  in  February  and  March,  1842,  and  realized  the  amount. 

Macleod,  Fagan  and  Co.,  became  insolvent,  and  on  thie  16th  of  May,  1844,  an 
account  was  rendered  to  the  Respondent  bv  the  assignee  of  the  Insolvent  Court,  at 
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Calcutta,  ia  whom  the  estate  of  MacLeod,  Fagan  and  Co.,  had  become  vested.  The 
Respondent  corresponded  with  the  (^cial  assignee  on  the  subject  of  the  estate  of 
Macleod,  Fagan  and  Co.,  and  received  a  dividend  on  the  balance  due  to  him  upwihis 
account  with  that  firm,  in  which  the  proceeds  of  the  Company's  notes  in  question 
were  included. 

Upon  this  evidence,  a  verdict  was  found  for  the  Respondent,  with  Rs.  12,908.  2. 5. 
damages.  On  the  23rd  of  November,  a  rule  was  granted  upon  a  motion  on  behalf 
of  the  Appellants,  pursuant  to  leave  reserved  at  the  trial,  calling  upon  the  Respon- 
dent to  show  cause  why  the  verdict  entered  for  the  Respondent  should  not  be  set  aside, 
and  a  verdict  be  entered  for  the  Respondent  on  the  issue  taken  on  the  first  plea,  and 
for  the  Appellants  on  the  issue  taken  on  the  second  plea,  or  why  a  nonsuit  should  not 
be  entered. 

On  the  13th  of  January,  1848,  after  argument,  the  Court  discharged  the  rule, 
with  costs.  Sir  Lawrence  Peel,  Chief  Justice,  delivered  the  judgment  of  the  Court 
as  follows :  — 

"  This  case  is,  in  our  opinion,  undistinguishable  in  principle  from  thai  of 
Macleod  v.  The  Bank  of  Bengal.  Both  are  founded  on  authorities  which,  if  they  are 
not  to  be  followed,  must  be  overruled  by  a  higher  [31]  tribunal  Uian  this  Court. 
The  grounds  upon  which  it  is  sought  to  distinguish  the  present  ca«e,  appear  to  us 
to  be  untenable.  We  think  there  was  no  recognition.  The  evidence  does  not  show 
a  sale  in  fact  by  Macleod,  Fagan  and  Co.,  to  themselves,  supposing  such  a  sale  to  have 
been  legally  valid.  We  view  this  sale  as  a  mere  fiction;  it  is  ingeniously  introduced 
to  support  an  argument  which  would  otherwise  rest  on  no  foundation.  The  evidence 
shows,  tJiat  the  Plaintiff  was  subsequently  informed  of  a  sale,  but  it  does  not  show 
that  he  knew  the  real  circumstances  ;  and  there  is  no  evidence  of  any  sale  except  that 
by  the  Bank  of  Bengal,  which  is  not  the  sale  which  the  argument  treats  as  recognisfed . 
but  an  imaginary  sale  by  Macleod,  Fagan  and  Co.,  for  the  Plaintiff,  to  themselves, 
is  the  subject  of  the  supposed  recognition.  It  is  said  that  Macleod,  Fagan  and  Co., 
Jiad  a  lien,  and  that  they  transferred  that  lien  to  the  Bank  of  Bengal.  Macleod, 
Fagan  and  Co.,  undoubtedly  had  a  lien ;  but  if  the  nature  of  it  be  considered,  the 
consequence  to  the  Plaintiff's  success  in  this  action,  which  it  is  sought  to  deduce, 
will  not  follow.  The  Bank  of  Bengal  sold  these  securities.  This  act  could  be 
supported  under  the  power  of  attorney  alone.  For  the  paper  was  specially  endorsed 
to  the  Plaintiff,  and  has  been  by  him  unendorsed,  unless  the  power  has  been  executed. 
If  Bills  of  E.\change  are  drawn,  payable  to  the  order  of  A.,  and  A.  pays  them  into  his 
Banker's  hands  without  endorsing  them,  it  is  obvious,  that  though  A.  may  become 
subsequently  indebted  to  his  Banker,  and  his  Banker  may  have  a  lien  on  those  bills, 
that  this  lien  does  not  operate  to  transfer  a  property  in  such  bills,  and  is  only  an 
equitable  interest.  The  debts  which  they  secure  and  evidence,  are  transferable  by 
the  [32]  custom  of  Merchants,  but  transferable  by  the  custom  in  such  a  case  by 
endorsement  only,  not  by  delivery  without  endorsement ;  the  bills  not  being  in  a  state 
that  the  property  in  them  can  pass  by  delivery.  Colling  v.  Martin  (1  Bos.  and  Pul. 
648),  will,  if  it  be  attentively  examined,  show  that  it  is  the  nature  of  the  property 
in  bills,  which  enlarges  the  power  of  alienation  over  that  which  exists  as  to  mere 
chattels.  Without  a  valid  endorsement,  no  property  in  these  specially  endorsed 
securities  could  be  transferred  to  the  Bank,  so  as  to  prevent  their  sale  from  operating 
as  a  conversion ;  and  by  a  conversion  their  lien  would  for  any  defensive  purposes 
in  this  action  be  destroyed.  Tlie  question  is,  therefore,  simply  this :  was  the  power 
exercised  or  abused?  We  think  upon  the  evidence,  that  it  was  grossly  abused.  If 
such  an  exercise  of  a  power  could  be  supported,  then  a  lien  might  be  enlarged  to  the 
prejudice  of  the  owner  by  the  fraud  of  the  agent.  It  is,  therefore,  in  our  opinion, 
clear,  that  the  Bank  of  Bengal  could  not  be  in  a  better  position  than  Macleod,  Fagan 
and  Co.,  against  the  Plaintiff.  They,  Macleod,  Fagan  and  Co.,  could  sell  the  Flaintiff's 
paper  and  confer  property  in  it,  if  they  followed  the  authority  conferred:  that 
authority,  if  the  correspondence  and  the  power  be  looked  at,  was  not  to  pledge  the 
paper,  still  less  to  pledge  it  to  another  for  their  own  advantage.  The  sale  by  the 
Bank  was  unauthorised,  since  the  pledge  to  the  Bank  was  an  unauthorised  I'k-dge. 
The  real  contract  between  the  Bank  of  Bengal,  and  Macleod,  Fagan  and  Co.,  was  not 
a  contract  that  the  latter  should  transfr^r  their  lien,  but  it  was  a  totally  different 
contract :  and  it  cannot  be  viewed  now  o'Jierwise,  because  it  is  found  to  be  unsupport- 
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able  as  it  really  was.  What  ground  there  is  for  assuming  a  [33]  sale  by  Hacleodt 
Fagan  and  Co.,  to  themselyes  is  best  tested  by  this ;  whether  on  this  evidence,  if  they 
had  retained  the  paper  and  it  had  risen  in  value,  and  the  Plaintiff  tendering  to  them 
the  amount  of  their  advances  had  claimed  to  have  his  paper  back,  they  could  have 
said :  '  Look  at  these  endorsements  made  by  us  as  your  attorneys :  the  property  is 
ours :  we  have  sold  to  ourselves,  and  we  will  take  advantage  of  the  rise  in  the  value.' 
The  Plaintiff  is,  in  our  opinion,  entitled  to  retain  his  verdict.  It  is  not  in  discussion, 
under  this  rule,  whether  the  verdict  should  stand  for  the  full  amount  of  the  damages, 
or  for  that  sum  reduced  by  the  amount  of  Macleod,  Fagan  and  Co.'s  lien  against  the 
Plaintiff.  .The  Defendant  has  not  availed  himself  of  tiie  leave  offered  him  at  the 
trial,  to  move  to  reduce  the  damages,  as  we  understand,  because  that  reduction  might 
prejudice  his  right  of  appeal.  Upon  that  point,  therefore,  we  express  no  opinion. 
If  this  ca.><e  be  appealed,  and  our  decision  be  sustained  on  the  main  question,  Uien  if 
the  Defendant  is  entitled  at  law  to  a  reduction  of  the  damages  to  the  extent  of  the 
lien  of  Macleod,  Fagan  and  Co.,  against  the  Plaintiff,  the  evidence  furnishes  thia 
means  of  making  that  reduction,  if  the  verdict  not  questioned  now  on  this  point  cai> 
be  appealed  against  on  that  ground.  The  Plaintiff,  if  he  be  legally  entitled  to  retain 
his  full  damages,  is  certainly  a  trustee  for  the  surplus;  whether  for  the  Bank  of 
Bengal  or  for  the  creditors  of  Macleod,  Fagan  and  Co.,  it  is  not  necessary  for  us 
to  decide.  A  mere  equitable  lien  could  not,  we  apprehend,  furnish  ground  for  a 
reduction  of  damages  in  an  action  at  law ;  and  whether  the  lien  of  Macleod,  Fagan 
and  Co.,  be  treated  as  merely  a  common  law  lien  on  a  chattel,  or  as  a  lien  on  a 
negotiable  instrument,  [34]  needing  endorsement,  and  unendorsed,  still  the  lien 
of  their  transferee,  the  Bank,  would  be  but  equitable,  if  the  power  of  attorney  was  not 
duly  exercised.  A  lien  on  a  mere  chattel,  is  not  a  common  law  transferable,  Legg 
v.  Evang  (6  Mec.  and  Wei.  42),  and  the  case  is  not  within  the  Factor  Act.  That  the 
transfer  for  a  valuable  consideration  of  an  unendorsed  bill  or  note,  payable  to  order, 
confers  only  an  equitable  right,  Watkins  v.  Maule  (2  Jac.  and  Wal.  243)." 

Judgment  was  afterwards  signed  for  the  amount  of  such  damages  and  costs.    . 

From  this  judgment,  the  Bank  of  Bengal  appealed  to  Her  Majesty  in  Cotincil, 
and  the  case  came  on  for  hearing  at  the  same  time  as  the  appeal  of  T/ie  Bank  of 
Bengal  v.  Macleod  (eunte.  [5  Moo.  Ind.  App.],  p.  1). 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  Greenwood,  Q.C.,  and  Mr.  Hare,  for  the 
Appellants. — ^The  notes  in  question  were  negotiable  instruments,  and  came  into  the 
hands  of  the  Appellants,  in  the  course  of  their  business  as  Bankers.  Macleod, 
Fagan  and  Co.,  were  the  agents  at  Calcutta  of  the  Respondent,  to  whom  they  had 
advanced  money,  on  the  securities  of  those  very  notes,  and  he  in  return  empowered 
them  to  endorse  the  notes ;  which  they  did,  for  value  received,  to  the  Appellants.  The 
Appellants  have  nothing  to  do  with  the  alleged  fraud  «f  Macleod,  Fagan  and  Co.,  in 
pledging  the  notes ;  they  could  have  no  reasonable  grounds  for  suspecting  that  they 
were  improperly  dealing  with  the  notes.  The  question  really  turns  upon  this, 
whether  the  power  was  properly  exercised  by  them.  The  form  of  the  power  [35]  of 
attorney  granted  by  the  Respondent  to  Macleod,  Fagan  and  Co.,  is  to  "  sell,  endorse 
and  assign,"  and  may,  therefore,  be  read  distributively  or  conjunctively,  as  you 
please.  Baldwin's  Ga«e  (Leon.  74).  The  Bank  were  authorised  by  law  in  selling. 
In  Sti^meld  v.  Holden  (4  Bar.  and  Cr.  5)  the  pledgee  sold,  and  it  was  held,  that  he 
could  not  be  sued  in  trover  for  bills  of  lading.  Every  deed  is  to  be  taken  most 
strongly  against  the  grantor.  He  cannot  defeat  his  own  grant.  Comyn's  Dig.,  tit. 
"  Grant,"  E.  14.  But  it  is  said  that  the  power  to  endorse  is  auxiliary  only:  that 
is  not  80 ;  it  is  the  real  object  of  the  power.  In  Murray  v.  The  East  India  Company 
(5  Bar.  and  Aid.  204),  and  Fenn  v.  Harrinon  (3  Term.  757;  4  Term.  177),  there  was 
nc  authority  given  by  the  power  to  endorse ;  those  cases,  therefore,  are  distinguishable 
from  the  present.  Exparte  T'uogood  (19  Ves.  229),  Exparte  Peaxe  (19  Ves.  25),  and 
De  Bouchovt  v.  Goldsmid  (6  Ves.  211),  are  to  the  same  effect. 

Mr.  Serjeant  Byles,  Mr.  Peacock,  Q-C,  and  Mr.  Maude,  for  the  Respondent. — The 
power  of  attorney  given  to  Macleod,  Fagan  and  Co.,  was  for  the  purpose  of  enabling 
them  to  deal  with  the  notes  as  agents  for  the  benefit  of  the  Respondent,  it  did  not 
give  them  any  authority  to  pledge  the  notes ;  their  pledging  or  assigning  them  to  the 
Appellants  was,  therefore,  »  fraud  upon  the  Respondent.  An  unauthorised  enr 
dorsement  conveys  no  more  title  than  a  forgery,  and  the  question  is,  whether  thi^ 
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endorsement  entirely  conyerted  the  note  into  a  bill  payable  to  bearer,  and  if  so,  was 
it  authorised?  Powers  [36]  of  attorney  are  to  be  construed  and  limited  to  their 
expressed  particular  object.  Ghitty,  "  On  Bills  of  Exchange,"  p.  29  (9th  Edit.).  In 
this  case  there  is  no  power  given  to  pledge.  The  authority  is  "  to  sell,  endorse 
and  assign."  It  is  admitted  that  the  notes  were  pledged  for  the  personal  use  of 
Maeleod,  Fagan  and  Co.,  at  less  than  their  value,  and  that  the  agent  also  gave  his 
promissory  note  to  the  Bank.  An  agent  cannot  deal  for  himself  at  law  or  in  equity. 
Farebrotfier  v.  Simmont  (5  Bar.  and  Aid.  333),  Brookman  v.  Rothgchild  (3  Sim. 
153 ;  S.C.  5  Bli.  N.S.  165),  MwrghaU  v.  Kinrt^  (1  Stark.  499).  If  the  word  "  endorse  " 
had  been  the  only  word,  he  could  have  sold ;  but  we  submit  that  the  word  "  endorse  " 
is  controlled  by  the  context,  and  these  words  must  be  taken  collectively,  and  that  the 
Appellants  wholly  failed  in  making  out  any  defence  to  the  action.  There  was  quite 
sufficient  grounds  to  induce  the  Bank  to  suspect  that  Maeleod,  Fagan  and  Co.,  were 
dealing  improperly  with  the  notes.  They  also  referred  to  Watkmt  v.  Maide  (2 
Jac.  and  Wal.  237),  Queiroz  v.  Truenum  (3  Bar.  and  Cr.  342),  Sti«meld  v.  Holden 
(4  Bar.  and  Cr.  5),  Shipley  v.  Kymer  (1  Mau.  and  Sel.  484),  Ktickein  v.  WUton  (4 
Bar.  and  Aid.  443). 

Mr.  Greenwood,  in  reply. — The  power  "  to  sell,  endo"  "e  and  assign  "  is  general. 
The  Bank  of  Bengal  had  no  reason  to  suspect  fraud  on  the  part  of  Maeleod,  Fagan 
and  Co.,  if  indeed,  there  was  any.  It  was  perfectly  reasonable  to  suppose,  that  as 
the  balance  was  against  Fagan,  and  he  wanted  money,  he  wished  to  raise  money  by 
pledging  the  notes.  [37]  It  might  be  imprudent  at  that  time  to  sell  them,  when  the 
money  could  be  raised  by  pledging. 

On  the  19th  of  July,  1849,  judgment  was  delivered  in  this  appeal,  and  also  in  the 
preceding  case  of  The  Bank  of  Bengal  v.  Maeleod  (see  ante  [5  Moo.  Ind.  App.],  p.  1), 
as  follows,  by 

Lord  Brougham  (July  19,  1849). — ^Both  these  cases  involve  the  same  question, 
and  depend  mainly  on  the  decision  of  that  question.  If  it  be  determined  in  the 
Appellants'  favour,  in  the  first  appeal,  they  are  both  decided  for  them ;  if  that  be 
given  against  them,  special  circumstances,  peculiar  to  the  second  appeal,  require 
t«  be  considered. 

That  question  relates  to  the  authority  which  the  house  of  Maeleod  and  Co.,  agent« 
of  James  William  Maeleod,  in  the  one  case,  and  of  Captain  Fagan,  in  the  otiier, 
had  to  endorse  the  paper  belonging  to  these  principals,  and  deposited  with  them  as 
agents,  and  the  authority  is  the  same  in  both  cases ;  for  although  a  correspondence, 
peculiar  to  the  second,  is  relied  upon,  as  qualifying  or  limiting  the  authority,  it 
does  not  appear  to  us  to  possess  that  virtue;  even  supposing  it  could  be  imported 
into  the  consideration  of  the  case,  and  allowed  to  influence  the  construction  of  the 
power  of  attorney,  on  which  the  authority  of  the  agents  rests. 

It  is  admitted,  on  all  hands,  that  if  Maeleod  and  Co.,  having  the  bills  in  their 
possession,  had  no  power  to  endorse  them,  their  act  of  endorsation  would  convey 
no  title  to  the  party  taking  and  discounting  them,  any  more  than  a  forgery  would 
do.  It  is  equally  admitted,  [38]  on  the  other  hand,  that  if  they  had  the  authority 
to  endorse,  their  endorsement  passed  the  property.  It  may  be  taken  as  also  estab- 
lished, that  whatever  may  have  been  the  law  laid  down  in  Gill  v.  Cubitt  (3  B.  and 
C.  466),  and  Down  v.  HaUing  (4  B.  and  C.  330),  and  one  or  two  other  cases,  and  not 
abandoned,  at  least,  as  far  as  the  language  went,  which  the  Court  used  in  some  sub- 
sequent cases,  is  now  law  no  longer ;  and  that  the  negligence  of  the  party  taking  a 
negotiable  instrument  does  not  fix  him  with  a  defective  title  of  the  party  passing  it 
to  him.  Thus,  the  main  and  fundamental  question  is,  had  Maeleod  and  Co.  authority 
to  endorse  under  the  power  of  attorney?  Which  is  in  the  same  words  in  both 
cases. 

It  is  to  "  sell,  endorse  and  assign,  or  to  receive  payment  of  the  principal  ac- 
cording to  the  course  of  the  Treasury — and  to  receive  the  consideration-money,  and 
give  a  receipt  for  the  same."  It  is  contended  for  the  Respondent,  that  the  words, 
"sdl,  endorse  and  assign,"  used  conjunctively,  cannot  be  used  in  the  disjunctive, 
but  that  the  only  power  given  to  endorse  is  one  ancillary  to  sale,  and  that  we  are  to 
read  it,  as  if  it  were,  power  to  sell,  and  for  the  purposes  of  selling,  to  endorse.  This 
construction  is  endeavoured  to  be  supported  by  referring  to  the  variation  of  "  or  " 
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for  "  and  "  immediately  following — "  or  to  receive  the  money  at  the  Treasury."  We 
are  unable  to  go  along  with  this  view  of  the  instrument.  The  variation  is  clearly 
owing  to  a  new  Bubject-matter  being  introduced.  The  matter  first  dealt  with,  is 
the  use  of  the  paper  as  a  continuing  and  subsisting  instrument,  as  securities  not 
paid  off;  the  matter  afterwards  dealt  with,  is  the  receiving  of  the  money  due  on 
these  securities,  when  paid  off,  and  when  they  ceased  to  exist — it  is  called  [39] 
"  payment  of  the  principal,"  and  then  follows  a  like  power  to  receive  the  considera- 
tion-money, and  give  receipts ;  that  is,  to  receive  the  money,  and  give  receipts  for 
the  money  arising  from  the  sale,  endorsement,  and  assignment,  because  to  that  alone 
could  this  clause  apply — ^the  giving  up  the  paper  to  the  Treasury,  authorised  by  the 
second  clause,  requiring  no  receipt  whatever. 

The  change  of  "  and  "  for  "  or  "  in  the  second  clause  does  not,  therefore,  appear 
at  all  to  alter  or  affect  the  construction  of  the  first  clause  or  member  of  the  sentence. 
Shall  we,  then,  say,  that  a  power  to  "  sell,  endorse  and  assign,"  does  not  mean,  a 
power  to  sell,  a  power  to  endorse,  and  a  power  to  assign?  And  would  not  such  a 
negative  or  exclusion  be  doing  violence  to  the  plain  sense  of  the  words)  If  we 
adopt  this  exclusive  construction,  we  must  hold,  that  these  words  not  only  give  no 
powers  to  endorse,  without  selling,  but  also,  that  they  give  no  power  to  sell  without 
endorsing,  and  we  must  suppose  the  agent  acting  under  such  a  power  to  be  entirely 
crippled.  Now,  as  there  can  be  no  doubt  that  this  is  a  general  form  for  powers 
of  attorney  to  deal  with  negotiable  instruments,  and  that  in  the  general  case,  what- 
ever may  have  been  the  understanding  in  the  case  at  the  Bar,  the  power  to  endorse 
is  intended  to  be  conveyed.  Were  we  to  adopt  the  Respondent's  construction,  we 
should  sanction  this  positon,  not  only  that  all  powers  now  existing  and  acted  on,  and 
which  have  been  acted  on,  if  conceived  in  this  form,  are  most  defective,  indeed, 
almost  inoperative,  and  that  what  has  been  done  under  them,  and  is  now  done 
under  them,  is  insufficient  to  convey  a  title  to  the  taker  of  the  negotiable  instru- 
ment, but  that  in  future,  to  make  such  powers  com-[40}-plete,  indeed,  to  render  them 
useful,  a  new  and  very  tautologous  phraseology  must  be  adopted,  as  this,  "  power  to 
sell,  and  also  to  endorse,  and  also  assign,  or  to  endorse  without  selling,  or  to  assign 
without  selling,  or  endorsing,  or  to  sell  without  endorsing,"  and  so  forth.  It  appears 
to  us,  that  the  rational  and  the  natural  construction  is  the  one  which  represents  a 
power  "  to  sell,  endorse,  and  assign,"  as  a  power  to  sell,  a  power  to  endorse,  and  a 
power  to  assign — so  that  these  acts  may  be  done  apart  or  together,  and  that  the 
powers  are  conveyed  conjointly  and  severally.  The  elliptical  mode  of  expression,  by 
not  repeating  the  words  "  a  power,"  or  "  full  power,"  we  consider  to  be  thus  properly 
supplied,  and  the  expression  thus  justly  expounded  in  the  ordinary  mode  of 
parlance. 

But  it  is  said,  that  the  power  was  given  to  do  the  acts  in  question  on  the  donor's 
behalf.  This  is  really  only  saying,  that  what  the  agent  is  to  do,  he  is  to  do  as  re- 
presenting the  principal ;  as  doing  it  on  behalf  of,  or  in  the  place  and  in  the  right 
of,  the  principal.  But  it  is  further  said,  that  even  if  the  expression  be  read  as  only 
ariiountiiig  t.:-  this,  the  endorsement  is  to  be  only  made  for  .-he  benefit  of  the  principal, 
and  not  for  the  purposes  of  the  agent.  We  do  not  see  how  this  very  materially  affects 
the  case,  for  it  only  refers  to  the  use  to  be  made  of  the  funds  obtained  from  the  en- 
dorsement, not  to  the  power ;  it  relates  to  the  purpose  of  the  execution,  not  to  the 
limits  of  the  power  itself;  and  though  the  endorsee's  title  must  depend  upon  the 
authority  of  the  endorser,  it  cannot  be  made  to  depend  upon  the  purposes  for  which 
the  endorser  performs  his  act  under  the  power. 

We  find  great  reason  to  commend  the  ability  and  learning  and  diligence  shown 
in  the  judgment  deli-[41]-vered  below.  But  it  would  have  been  more  satisfactory 
to  have  found  that  the  argument,  as  urged  before  us  in  support  of  the  judgment, 
had  been  considered  by  that  Court.  On  the  contrary,  we  cannot  find  any  reference 
to  the  terms  of  the  power,  either  in  the  judgment  or  in  the  reasons  given  in  the 
petition  of  appeal.  The  Court  seems  to  have  assumed,  that  there  was  no  authority 
to  endorse.  Indeed,  the  printed  cases  do  not  themselves  seem  to  take  the  point,  or 
to  raise  the  question ;  and  yet  the  Respondent  here  distinctly  admits  that  the  judg- 
ment cannot  stand,  if  there  was  the  power  to  endorse  generally. 

I  have  seen,  since  the  argument,  the  printed  forms  used  at  the  India  House,  of 
powers  of  attorney.  They  are  all  in  the  words  here  used,  "  endorse,  sell  and  assign," 
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and  their  title,  which  is  placed  in  red  ink  at  the  top  of  the  page,  shows  the  meaning 
a£Sxed  in  practice,  to  those  words.     It  is,  power  "  to  sell  or  endorse." 

Much  reliance  was  placed  by  the  Respondent  on  the  case  of  De  Bouchout  v. 
Goldtmid  (5  Ves.  211).  But  the  question  there  was,  whether  shares  could  be  pledged 
by  an  agent  acting  under  power  "  to  sell,  assign  and  transfer,"  and  the  undisputed 
law,  as  to  his  being  unable  under  an  authority  for  selling,  to  pledge  goods  of  his 
principal,  was  held  applicable  to  shares  as  well  as  goods.  The  question  here  arises 
on  a  negotiable  instrument,  and  it  was  by  no  means  decided  in  the  case  referred  to, 
that  a  power  to  "  sell,  endorse  and  assign,"  is  confined  to  selling,  without  extending 
to  endorsing.  The  frame  of  the  two  powers  upon  the  construction  of  which  the 
whole  question  here  turns,  is  entirely  different  in  the  two  cases.  In  the  case  of 
De  Bouchfyut  y.  Goldtmid,  there  are  only  the  words  "  sell,  assign  and  transfer," 
and  no  word  [42]  of  pledging,  or  referring  to  deposit,  at  all.  In  1834, 1  examined 
fully  all  the  cases  within  the  principle  of  De  BcmchoiU  v.  Goldtmid,  in  the  case  of 
Wilson  V.  Moore  (1  Myl.  and  K.  337), — approximating  to  the  former  case,  and  I 
am  informed  that  this  decision  of  Wuton  v.  Moore  has  since  been  constantly  cited, 
as  ruling  the  question ;  but  I  must  remark,  that  in  the  judgment  there  given,  I 
cited  the  cases  of  GUI  v.  Cubitt,  and  Down  v.  Hailing,  as  having  gone  far  to  overrule 
Lawton  v.  Weston  (4  Esp.  56).  These  cases  are  no  longer  law,  and  Lord  Kenyon's 
opinion  is  set  up  and  supported  by  all  the  lawyers. 

As  we  are  with  the  Appellants  on  this  fundamental  point,  in  both  cases,  it  becomes 
unnecessary  to  say  anything  of  the  peculiar  circumstances,  which  distinguish  the 
second  from  the  first  appeal.     There  must  be  a  reversal  in  both  appeals. 

In  answer  to  the  question  of  Counsel  respecting  the  form  of  the  Order  to  be 
made. 

Lord  Brougham  said,  that  the  judgment  in  both  appeals  being  reversed,  the 
Defendants  ought  to  be  placed  in  the  same  situation,  as  if  there  liad  been  a  verdict 
for  them  in  the  first  instance:  and  there  being  no  jury  at  Calcutta,  the  Court  being 
both  Judge  and  jury ;  it  would,  therefore,  be  out  of  all  question  to  grant  a  new  trial. 
The  verdict  must,  therefore,  be  entered  for  the  Defendants,  in  both  cases. 

By  Orders  in  Council,  bearing  date  the  30th  day  of  July,  1849,  it  was  ordered, 
that  the  judgments  of  the  Supreme  Court  of  Fort  William  in  Bengal,  be  and  the  same 
were  thereby  reversed,  and  that  verdicts  be  entered  for  the  Defendants  in  the  said 
causes  or  actions. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  c.  Capacity  and  Authobitt  of  Pabtibs, 
1.  Agents;  tit.  COLONY,  III.  Appkals  to  Pbivt  Codncil,  5.  Principles  on  which 
Privy  Council  acts,  6.  Practice,  h.  What  points  may  be  raised;  tit.  PRINCIPAL 
AND  AGENT,  II.  Powbe  of  Attobnbt,  c.  Extent  of  Authority  conferred.  S.C. 
7  Moo.  P.C.  35 ;  13  Jur.  945.  On  point  as  to  construction  of  Power  of  Attorney, 
dist.  Jonmenjoy  Coondoo  v.  Wastson,  1884,  9  App.  Cas.  561.  Held  not  to  lay 
down  principle  of  construction,  Lewis  v.  Ramsdale,  1886,  55  L.T.  180.] 


[43]  THE  EAST  INDIA  COMPANY,— ^pp«ZZaw«»/  ODITCHURN  PAUL,— Respon^ 

dent  *  [Dec.  5  and  6,  1849]. 
On  Appeal  from  th-e  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal. 

The  Statute  of  Limitations,  21  Jac.  I.,  c.  16,  extends  to  India  [5  Moo.  Ind.  App. 

58]. 
The  Statute,  9  Geo.  IV.,  c.  14  (extended  to  India  by  the  Indian  Act,  No.  XIV.  of 

1840),  held  to  apply  to  an  action  pending  in  the  Supreme  Court  at  the  time 

of  its  introduction  into  India  [5  Moo.  Ind.  App.  71]. 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — ^Assessor, — ^The  Right  Hon.  Sir  Edward  Ryan. 
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In  assumpsit,  the  breach  of  a  contract  is  the  cause  of  action,  and  the  Statute  of 
Limitations  runs  from  the  time  of  the  breach,  and  not  from  the  time  of  the 
refusal  to  perform  the  contract. 

In  1822,  A.  purchased  at  a  Uovernment  sale,  at  Calcutta,  a  quantity  of  salt, 
part  of  a  larger  portion  then  lying  in  the  warehouse  of  the  vendors  (the  Govern- 
ment) where  the  salt  was  to  be  delivered.  By  the  conditions  of  sale  it  was 
declared,  that  on  payment  of  the  purchase-money,  the  purchaser  should  be 
furnished  with  permits  to  enable  him  to  take  possession  of  the  salt ;  there 
was  also  a  stipulation  that  the  salt  purchased  should  be  cleared  from  the 
place  of  delivery  within  twelve  months  from  the  day  of  sale,  otherwise  the 
purchaser  was  to  pay  warehouse  rent  for  the  quantity  then  afterwards  to  be 
delivered.  The  purchaser  paid  the  purchase-money,  and  received  permits 
for  the  delivery  of  the  salt,  which  was  delivered  to  him  in  various  quantities, 
down  to  the  year  1831;  in  which  year,  an  inundation  took  place,  which 
destroyed  the  salt  in  the  warehouse,  and  there  remained  no  salt  to  satisfy  the 
contract.  The  purchaser  petitioned  the  vendors  for  a  return  of  the  purchase- 
money,  which  was  refused,  on  the  ground,  that  the  loss  happened  through  his 
negligence  in  not  sooner  clearing  the  salt  from  the  warehouse.  An  inquiry, 
however,  took  place  at  the  instance  of  the  Government,  who  referred  the  matter 
to  the  Salt  Collector  for  a  report.  This  inquiry  was  made  by  the  Govern- 
ment without  the  puchaser  being  a  party  to  it.  The  Collector  did  not  make 
his  report  till  the  year  1838,  and  upon  that  report,  the  Government  refused 
to  return  the  purchase-money,  claimed  in  respect  of  the  deficient  salt.  The 
purchaser  then  brought  an  action  of  assumpsit  for  recovery  of  the  purchase- 
money  of  such  part  of  the  salt  as  had  not  been  delivered,  alleging,  as  a  breach, 
the  non-delivery  thereof.  To  this  the  Defendants  pleaded  the  Statute  of 
Limitations,  that  the  cause  of  action  had  accrued  within  six  years  before  the 
commencement  of  the  suit.  The  Supreme  Court  at  Calcutta  found  a  verdict 
for  the  Plaintiff.  Held,  upon  appeal,  reversing  such  verdict,  that  when  the 
purchaser  applied  for  the  residue  of  the  salt,  and  wm  told  that  there  was  none 
to  deliver,  the  contract  was  broken,  and  the  cause  of  action  accrued  from  the 
time  of  such  breach ;  and  that  the  subsequent  inquiries  by  the  Government 
did  not  suspend  the  operation  of  the  Statute  of  Limitations,  till  the  year 
1838,  the  time  of  the  final  refusal,  and  that  the  remedy  was  barred  by  the 
Statute  [5  Moo.  Ind.  App.  71]. 

Semble. — There  may  be  an  agreement,  that  in  consideration  of  an  inquiry  into 
the  merits  of  a  disputed  claim,  no  advantage  should  be  taken  of  the  Statute 
of  Limitations,  in  respect  of  the  time  employed  in  the  inquiry,  and  an  action 
might  be  brought  for  a  breach  of  such  agreement  [5  Moo.  Ind.  App.  70]. 

At  the  trial,  certain  documents  contained  in  the  Schedule  to  the  answer  of  the 
Defendants  to  a  Bill  of  Discovery  filed  in  Equity  were  read  as  evidence  for 
the  Plaintiff,  but  the  Court  refused  to  allow  the  Defendants  to  read  the  answer 
to  which  the  Schedule  was  annexed.  Held,  that  as  the  Supreme  Court  at 
Calcutta,  being  jurymen  as  well  as  judges,  had  refused  to  allow  the  answer 
to  be  read,  on  the  ground  that  such  answer  contained  nothing  material  to  the 
issue  which  could  infiuence  their  verdict,  a  new  trial  on  the  ground  of  such 
refusal  would  not  be  granted  [5  Moo.  Ind.  App.  68]. 

This  was  an  appeal  against  an  order  made  by  the  Supreme  Court  at  Calcutta, 
refusing  a  new  trial  in  an  [44]  action  of  assumpsit,  brought  by  the  Respondent  to 
recover  damages  from  the  Appellants  for  part  of  the  purchase-money  of  a  quantity 
of  salt.  The  action  was  grounded  on  the  non-performance,  by  the  Appellants,  of 
the  contract,  to  deliver  the  whole  quantity  of  salt  sold. 

The  facts  of  the  case,  as  th'\v  api>«*ared  in  evidence  at  the  trial,  were  as  follov  s :  — 
In  the  month  of  March,  1822,  a  public  sale  of  salt  belonging  to  the  Appellants 
took  place  at  Calcutta  in  pursuance  of  an  advertisement.  Amongst  the  salt  adver- 
tised for  sale  were  230,000  maunds  in  the  zillah  of  Hidgellee,  and  160,000  maunds 
in  the  division  or  zillah  of  Tumlook,  the  former  of  which  places  lies  on  the  sea-coast, 
to  the  south-west  of  Calcutta.  By  the  conditions  of  sale,  contained  in  the  advertise- 
ment, the  salt  was  to  be  transported  from  the  places  of  delivery,  which  were  fullv 
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detailed  in  an  advertisement  published  at  the  Government  o£Bce,  at  the  risk  of  the 
purchasers.  On  a  payment  in  ready  money  being  [46]  made,  an  order  was  to  be 
immediately  issued  by  the  Secretary  to  the  Board  of  Customs,  Salt,  and  Opium,  for 
the  delivery  of  a  quantity  of  salt  equivalent  to  it,  and  the  merchant  was  to  be  fur- 
nished with  the  order  for  delivery,  and  such  rowannahs  (permits)  as  he  might 
require  for  the  salt,  on  his  paying  the  rowannah  fees  as  usual.  It  was  further  de- 
clared and  stipulated,  that  all  lots  be  cleared  out  from  their  respective  places  of 
delivery  within  the  period  of  twelve  months  from  the  day  of  sale,  and  that  in  failure 
of  such  clearance,  the  purchaser  should  be  subjected  to  the  payment  of  golah 
(warehouse)  rent,  at  the  rate  of  Rs.  5  per  1000  maunds,  per  mensem,  and  a  deduction 
for  wastage  at  the  rate  of  half  a  maund  per  100  maunds  per  mensem,  to  commence 
from  the  expiration  of  the  allotted  period  of  clearance.  That  such  lots  as  were  not 
cleared  out  within  the  above  period  of  twelve  months,  should  be  retained  by  the 
Salt  Agent,  or  Superintendent  of  the  golahs,  until  the  claim  for  golah-rent  should 
have  been  adjusted ;  or  such  portion  thereof  should  be  sold  by  public  sale,  as  the 
Board  of  Customs,  Salt,  and  Opium,  might  deem  requisite,  for  realizing  the 
amount  due. 

The  sale  took  place  on  the  15th  of  March,  when  the  Respondent  became  the  pur- 
chaser of  34,000  maunds,  of  the  years  1227  and  1228,  B.E.,  then  lying  in  golahs  of 
the  Appellants,  in  zillah  Hidgellee,  and  1000  maunds  in  other  golahs  in  zillah  Turn- 
look,  at  which  golahs  the  salt  was  to  be  delivered. 

The  purchase-money  for  the  salt  having  been  paid,  the  Respondent  was  fur- 
nished with  chaurs,  or  delivery-orders,  from  the  Secretary  of  the  Board  of  Customs, 
[46]  dated  2nd  of  July,  1822,  for  the  salt,  and  of  one  of  which  the  following  is  a 
copy : — 

"  Hidgellee  Division. 

"  Ealleenagur  District,  995  maunds  of  82  sicca  weight.  Oditchurn  Paul  having 
paid  for  the  clearance  of  995  maunds  of  salt  of  1228,  being  in  full  of  his  purchase 
of  lot  No.  34,  on  the  15th  of  March,  1822,  you  will  please  to  weigh  off  and  deliver  the 
same  to  him  on  receipt  hereof,  but  not  suffer  to  be  removed  from  the  ghaut  till  the 
rowannahs  for  the  salt  shall  be  produced  to  you,  after  which  you  are  to  let  it  pass 
without  further  delay." 

At  the  same  time  the  Respondent  was  furnished  with  rowannahs  for  the  removal 
of  the  salt,  current  for  one  year  from  their  date. 

The  Respondent  omitted  to  remove  the  salt,  and  in  the  month  of  May,  1823,  more 
than  twelve  months  after  the  purchase  of  the  salt,  while  it  still  remained  in  the 
golahs  of  the  Appellants,  an  extensive  inundation  of  the  sea  occurred  in  the  district 
of  Hidgellee,  where  the  golahs  containing  the  salt  were  situated,  and  the  conse- 
quence was,  that  a  quantity  of  the  salt  purchased  by  the  Respondent  was  destroyed, 
and  a  portion  of  the  residue  was  deteriorated  in  value.  A  portion  of  the  salt  that 
remained  was  removed,  but  down  to  1831,  a  quantity  of  it  still  remained  in  the 
golahs. 

From  the  time  of  the  sale,  with  the  exception  of  certain  renewals  of  the  rowan- 
nahs made  on  the  application  of  the  Respondent,  no  communication  was  received 
by  the  Board  from  the  purchaser  of  the  salt  [47]  until  1827.  On  the  27th  of 
February,  in  that  year,  a  petition  was  presented  by  the  Respondent  to  the  Board, 
in  which,  after  stating  that  he  had  sold  the  salt  to  sub-purchasers,  who  had  after 
wards  failed  in  business,  he  prayed,  that  in  consideration  of  the  heavy  loss  which 
he  must  suffer,  the  Board  would  order  a  remission  of  golah-rent  and  deduction  for 
wastage,  to  which  he  had  become  liable.  The  Board  authorised  the  remission 
solicited  by  him,  of  wastage  and  golah-rent  mentioned  in  his  petition. 

On  the  21st  of  May,  1827,  the  Respondent  presented  another  petition  to  the 
Board,  in  which  he  stated,  that  the  34,000  maunds  of  salt  purchased  by  him,  which 
were  lying  in  the  golahs  in  Hidgellee,  remained  still  uncleared,  and  that  the  salt  was 
unsaleable  in  consequence  of  the  injury  which  it  had  sustained  from  the  inundation, 
and  also  stated  that  the  rowannahs  for  the  delivery  of  the  salt  were  then  pledged 
with  Mehajuns  or  bankers,  and  he  prayed  that  the  purchase-money,  with  interest, 
might  be  returned  to  him. 

The  Board  referred  this  petition  to  their  salt  agents  at  Hidgellee,  who  reported 
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thereon,  denying  the  allegation  contained  therein;  whereupon  the  Respondent  pre- 
sented other  petitions  to  the  Board,  which  were  similarly  referred,  and  the  Board 
ultimately  determined  they  could  make  no  order. 

In  November,  1830,  renewed  rowannahs,  for  the  period  of  six  months,  were 
obtained  by  the  Respondent,  and  in  January,  1831,  application  was  made  in  the 
name  of  the  Respondent,  for  part  of  the  salt ;  and  the  salt  agent,  not  being  satisfied 
whether  the  golah-reut  and  wastage,  as  stipulated  by  the  original  conditions  of 
sale,  ought  or  ought  not  to  be  charged,  he,  [48]  on  the  11th  of  January,  1831,  wrote 
to  the  Board  for  directions  on  the  subject.  In  the  same  month,  viz.  on  the  25th  of 
January,  1831,  Juggomohun  Seal  and  Anundmohun  Seal,  who  represented  them- 
selves as  the  pledgees  of  the  rowannahs  granted  to  the  Respondent,  presented  a 
petition,  stating  the  doubt  raised  by  the  salt  agent,  and  praying  that  the  salt  might 
be  ordered  to  be  delivered  without  deduction. 

In  consequence  of  these  communications,  the  Board  sent  the  following  directions 
to  the  salt  agent: — "  The  golah-rent  and  wastage  adverted  to  by  you  were  remitted 
by  the  Board  on  the  21st  of  March,  1827,  under  a  promise  on  the  part  of  the  holder 
that  the  salt  should  be  cleared  from  tiie  public  golahs  immediately.  Nearly  four 
years  having  elapsed  since  that  period,  and  so  long  a  delay  after  the  assurances 
given,  would  fully  justify  the  Board's  non-observance  of  a  conditional  promise 
altogether.  They  are  not  desirous,  however,  to  press  too  hardly  on  the  holders  of 
the  chaurs  and  rowannahs,  as  they  are  believed  to  have  suSered  considerably  by 
these  transactions  with  Ramrutton  MuUick  (the  original  purchaser) ;  they  will  there- 
fore forego  any  claim  on  the  part  of  the  Glovernment  to  golah-rent  or  wastage,  due 
prior  to  the  Slst  of  March,  1827,  but  as,  after  that  period,  it  was  entirely  the  fault 
of  the  holders  that  the  salt  was  not  cleared  out  on  the  most  favourable  terms  for 
themselves,  they  see  no  reason  why  any  abatement  should  be  made  in  the  demands 
of  the  department ;  they  therefore  request  that  you  will  levy  golah-rent  and  wastage 
on  the  salt  from  the  21st  of  March,  1827." 

On  the  29th  of  January,  1831,  Juggomohun  Seal  presented  a  fresh  petition,  in 
which  he  submitted  that  the  circumstance  of  the  salt  not  having  been  exported 
[49]  immediately  was  not  imputable  to  the  negligence  of  the  merchant;  that  by 
reason  of  part  of  the  salt  having  been  found  foul,  discussions  had  arisen ;  and  that, 
in  consequence  of  the  salt  agent  having  maintained  that  the  salt  in  store  was  the  very 
salt  sold,  it  was  found  there  was  no  alternative,  and  that,  accordingly,  in  November, 
1830,  a  renewal  of  the  rowannahs  had  been  obtained ;  and  he  urged  that  the  golah- 
rent  and  wastage  should  be  wholly  remitted. 

Whereupon  it  was  determined  by  the  Board  not  to  exact  the  golah-rent  and 
wastage.  And  on  the  4th  of  May,  1831,  Juggomohun  Seal  entered  into  an  agree- 
ment, that,  in  fairly  weighing  out  the  salt  from  the  Sircarry  golah,  if,  in  the  dryage 
from  the  21st  of  March,  1827,  there  be  found  a  trifling  diminution,  he  would  make 
no  claim  on  that  Bcoro. 

A  part  only  of  the  salt  was  removed,  and  on  the  30th  of  October,'  1831,  a  second 
inundation  took  place,  whereby  a  great  part  of  the  salt  purchased  by  the  Respondent, 
and  still  lying  in  the  golahs,  was  destroyed. 

On  the  lOth  of  February,  1832,  Juggomohun  Seal  presented  a  petition,  whereby, 
without  noticing  the  inundation,  he  alleged,  that  he  had  removed  all  the  salt  that 
could  be  had,  and  that  there  turned  out  to  be  a  deficiency  of  more  than  10,000 
maunds,  and  he  prayed  that  he  might  be  compensated,  with  interest. 

On  the  9th  of  March,  1832,  this  petition  was  referred  by  the  Board  to  their  salt 
agent,  Mr.  Donnithorne,  for  investigation. 

On  the  13th  of  July,  1832,  Juggomohun  Seal  presented  another  petition,  repre- 
senting that  no  report  had  yet  been  made  by  their  salt  agent.  In  consequence,  on 
the  I7tii  of  July,  1832,  another  letter  was  ad-[60]-dressed  by  the  Board  to  Mr.  Donni- 
thorne, calling  his  attention  to  the  subject. 

On  the  14th  of  August,  1832,  Mr.  Donnithorne  made  a  report  to  the  Board,  by 
which  he  showed  the  actual  quantities  which  had  been  delivered  to  the  petitioner, 
and  deduced  the  result  to  be  as  follows :  "  The  actual  deficiency  occasioned  by  two 
serious  inundations,  as  also  by  wastage,  during  the  great  length  of  time  the  article 
was  allowed  to  remain  in  the  golahs,  7639  maunds  " ;  adding,  "  had  the  Beoparee 
cleared  the  salt  out  of  the  golahs,  according  to  his  engagement,  instead  of  perpetu- 
ally offering  objections,  no  defalcation  would  have  arisen;  but  fully  aware,  as  I 
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conceive  from  the  information  of  his  gomastahs,  that  a  dreadful  loss  must  have  taken 
place  by  the  late  hurricane,  he  has  been  induced  to  offer  this  false  representation, 
in  order  that  the  total  loss  of  the  article  should  be  ultimately  sustained  by  the 
Government" 

In  consequence  of  this  report,  the  Board  did  not  accede  to  the  claim  made  for 
compensation,  and  for  more  than  two  years  nothing  further  was  heard  on  the 
subject.  On  the  17th  of  September,  1834,  Juggomohun  Seal  presented  another 
petition,  in  which,  after  referring  to  his  petition  of  the  10th  of  February,  1832, 
and  the  report  made  thereon,  he  stated  that  prior  to  the  storm  of  the  Slst  of  October, 
1831,  he  had  delivered  in  his  chaur  and  rowannah,  and  that  then  a  large  quantity 
of  the  salt  was  not  forthcoming,  and  prayed  that  the  money,  with  interest  and 
expenses,  should  be  returned.  On  the  30th  of  November,  1835,  he  again  presented 
a  petition  for  the  same  purpose,  stating  that  no  order  had  yet  been  made  by  the 
Board  on  his  petition  of  the  10th  of  February,  1832,  and  praying  that  the  Board 
would  make  the  order  desired. 

[61]  In  the  meantime,  Mr.  Donnithorne  had  retired  from  the  oflBce  of  salt  agent 
at  Hidgellee,  and  Mr.  John  Henry  Barlow  was  appointed  to  succeed  him,  and  the 
Board  having  determined  to  make  renewed  inquiry  into  the  subject,  on  the  12th 
of  December,  1835,  forwarded  to  Mr.  Barlow  the  former  petition  of  the  10th  of 
February,  1832,  Mr.  Donnithorne's  report  thereon,  and  the  subsequent  petitions. 

Mr.  Barlow  instituted  the  inquiry,  and  on  the  16th  of  May,  1838,  communicated 
the  result  to  the  Board  in  a  letter. 

Though  Mr.  Barlow's  report  was  in  some  respects  rather  more  favourable  to  the 
Respondent  than  that  of  Mr.  Donnithorne,  still  it  appeared  to  the  Board  that  there 
was  no  ground  to  doubt  but  that  the  deficiency  in  the  salt  was  owing  entirely  to  the 
inactivity  and  negligence  of  the  Respondent  in  leaving  the  salt  unremoved  for  so 
many  years;  and,  under  these  circumstances,  the  Board  declined  to  accede  to  the 
prayer  of  the  petitions,  and  refused  to  make  an  order  in  his  favour. 

On  the  18t^  of  July,  1839,  the  present  action  was  commenced  by  the  Respondent 
against  the  Appellants,  on  the  plea  side  of  the  Supreme  Court  of  Calcutta.  The 
declaration  contained  three  special  counts :  the  first  count  stated,  that  on  the  2nd  of 
July,  1822,  the  Respondent  bought  of  the  Appellants  large  quantities  of  salt,  of  the 
manufacture  of  certain  years,  deliverable  to  him  at  certain  golahs  or  storehouses  of 
the  Appellants,  situate  at  Ealleenagur,  in  the  zillah  of  Hidgellee,  in  the  province 
of  Bengal,  at  any  time  within  twelve  months  from  the  15th  of  March,  1822,  and 
thereafter  to  be  subject  to  golah-rent  at  a  certain  rate  per  annum,  and  subject  to 
certain  deductions  for  [52]  waste  as  therein  specified :  whereupon  the  Appellants 
promised  to  deliver  the  salt  to  the  Respondent,  from  the  golahs  at  Ealleenagur,  on 
production  of  the  chaurs  and  rowannahs,  when  the  Appellants  should  be  requested 
so  to  do.  And  that,  although  he,  the  Respondent,  had  frequently,  since  the  2nd  of 
July,  1822,  requested  the  Appellants  to  make  delivery  of  the  same  salt  to  him,  at 
Ealleenagur  aforesaid,  upon  production  of  the  said  chaurs  and  rowannahs,  and 
offered  to  pay  golah-rent,  and  allow  the  deduction  for  wastage  at  the  rates  re- 
spectively agreed ;  and  although  the  Appellants,  in  part  performance  of  their  pro- 
mise, had,  at  different  times,  since  the  2nd  of  July,  1822,  delivered  to  the  Respondent, 
divers,  to  wit  36,000  maunds  of  the  salt,  in  part  of  the  salt  so  bought;  yet  the 
Appellants  had  wholly  neglected  and  refused  to  deliver  the  residue  of  the  salt  to  the 
Respondent.  The  second  and  third  counts  were  similar  to  the  first,  varying  only 
as  to  the  quantities  of  salt,  and  the  places  where  it  was  deposited,  and  the  time  when 
it  was  deliverable.  The  declaration  also  contained  the  usual  money-counts  for 
money  had  and  received  on  an  account  stated,  and  for  interest,  and  the  damages 
were  laid  at  Rs.  200,000. 

The  Appellants  pleaded  the  following  pleas  to  the  declaration: — First  Non 
asgumpsit.  Secondly;  that  the  alleged  cause  of  action  did  not  accrue  within  six 
years,  as  required  by  the  English  Statute  of  Limitations.  Thirdly ;  as  to  the  first 
count,  that  the  4000  maunds  of  salt  therein  mentioned  were  suffered  by  ihe  Re- 
spondent to  remain  in  the  golahs  of  the  Appellants  at  Ealleenagur,  in  the  sillah  of 
Hidgellee,  from  the  15th  of  March,  1822,  to  the  27th  of  May,  1823,  the  time  of  the 
tempest  and  inundation  hereinbefore  mentioned ;  that  during  that  period  they  had 
never  refused  [63]  to  deliver  the  4000  maunds  of  salt,  and  were  never  applied  to  for 
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the  deliverj  of  the  same,  but  were,  till  the  time  of  .such  tempest  and  inundation, 
ready  and  willing  to  deliver  the  same ;  {hat  the  Respondent,  during  all  that  time, 
neglected  to  remove  the  salt  from  the  golahs,  and  while  it  was  so  remaining,  by  such 
neglect  of  the  Respondent,  on  the  27th  of  May,  1823,  a  violent  storm,  attended  with 
an  inundation  of  the  sea,  swept  over  the  place  where  the  salt  was  warehoused,  and 
wholly  destroyed  the  same,  whereby  the  Appellants  were  then  and  had  ever  since 
been  unable  to  deliver  the  salt  in  pursuance  of  the  contract  in  the  first  count  men- 
tioned. Fourth ;  as  to  the  second  count,  a  plea  similar  to  the  third.  Fifth ;  as  to 
the  third  count,  a  plea  similar  to  the  third  and  fourth. 

The  Respondent,  by  his  replication,  joined  issue  upon  the  first  plea,  traversed  the 
second,  and  replied  generally,  d«  injuria,  to  the  other  pleas. 

In  March,  1841,  before  the  action  at  law  was  tried,  the  Respondent,  Ram  Ruttou 
Mullick  and  Juggomohun  Seal,  filed  a  bill  of  discovery,  on  tbe  equity  side  of  the 
Supreme  Court  at  Calcutta,  against  the  Appellants  and  Mr.  Henry  Parker,  then 
the  first  member  of  the  Board  of  Customs,  Salt,  and  Opium.  The  bill  sought  to 
establish  some  admission  to  take  the  case  out  of  the  Statute  of  Limitations,  and  re- 
quired a  full  discovery  of  everything  connected  with  the  transactions,  and  a  full 
discovery  of  all  books  and  papers  relating  to  the  matters  in  question,  which  were 
in  the  possession  or  power  of  the  Defendants. 

The  Appellants  and  Parker  put  in  their  joint  and  several  answers  to  the  bill, 
stating  the  circumstances  respecting  the  two  inundations  of  1823  and  1831,  and 
the  loss  occasioned  to  the  salt  thereby,  and  alleged  [54]  that  in  substance,  and  in 
fact,  the  original  agreement  for  sale  of  the  salt  had  been  performed  on  the  part  of 
the  Appellants,  and  denied  the  allegation  of  any  admission  to  take  the  case  out  of 
the  Statute,  and  in  the  schedules  set  forth  at  length,  petitions,  and  other  documents, 
before  stated,  and  in  another  schedule  set  forth  a  list  of  all  papers  and  documents 
in  their  possession  relating  to  the  matters  in  question. 

On  the  Btli  July,  1842,  an  order  in  the  suit  in  Equity  was  made  by  consent,  that 
the  Defendant!!  should  deposit  with  the  Equity  Registrar  of  the  Court,  for  the  in- 
spection of  the  Plaintiffs,  all  the  documents  scheduled  to  the  answer,  and  this  was 
accordingly  done. 

The  action  at  law  was  tried  on  the  25th  and  26th  of  July,  1842,  on  the  Plea  side 
of  the  Supreme  Court,  before  Mr.  Justice  Grant  and  Mr.  Justice  Seton. 

In  the  course  of  the  trial,  the  counsel  for  the  Respondent  tendered  as  evidence, 
the'originals  of  the  following  documents,  viz.  Juggomohun's  petition  on  the  10th  of 
February,  1832,  and  the  30th  of  November,  1835.  Tlie  letter  of  the  Board  of  the 
12th  of  December,  1835.  Mr.  Barlow's  letter  of  the  31st  of  December,  1835,  and  the 
answer  thereto,  and  Mr.  Barlow's  report  of  the  16th  of  May,  1838,  the  production  of 
which  from  the  Equity  side  of  the  Court,  he  had  obtained  by  means  of  an  ex  parte 
order  which  had  been  made  on  the  Plea  side  of  the  Court,  bearing  date  the  20th  of 
July,  1842,  but  of  which  no  notice  whatever  had  been  given  to  the  Appellants.  The 
Respondent,  at  the  same  time,  put  in  the  order  on  the  Equity  side  of  the  Court,  of 
the  8th  of  July,  1842,  and  the  order  of  the  20th  of  July,  1842,  and  called  a  witness 
to  prove  the  o£Scial  character  of  the  documents  above  mentioned.  The  Counsel  for 
the  Appellants  objected  to  the  reception  [66]  of  these  documents  in  evidence,  unless 
the  answer,  of  which  they  formed  part,  were  likewise  put  in,  both  on  the  ground, 
that  the  ex  parte  order  on  the  Plea  side  of  the  Court  was  irregular,  and  was  a  sur- 
prise on  the  Appellants,  and  also  on  the  ground,  that  it  appeared  by  the  Orders 
produced,  that  the  documents  in  question  were  parts  of  the  answer  to  the  Bill  in 
Equity.  The  Counsel  for  the  Respondent  'efused  to  put  in  the  answer  as  evidence, 
and  the  Court,  overruling  the  objection  taken  on  behalf  of  the  Appellants,  admitted 
the  documents  and  papers  as  evidence,  without  the  answer. 

At  the  conclusion  of  the  case,  the  Court  gave  interlocutory  judgment,  in  the 
nature  of  a  verdict,  in  favour  of  the  Respondent,  for  the  sum  of  Rs.  39,740.  8a.  9p., 
which  sum  was  calculated  on  the  ground  of  no  allowance  being  made  for  golah-rent 
or  wastage. 

On  the  27th  of  October,  1842,  a  rule  nisi,  to  show  cause  why  the  verdict  should 
not  be  set  aside,  and  a  new  trial  granted,  was  obtained  by  the  Appellants,  on  the 
grounds ;  First,  that  evidence  was  improperly  received  at  the  trial ;  and  secondly, 
that  there  was  no  evidence  to  take  the  case  out  of  the  Statute  of  Limitations. 
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The  rule  was,  after  argument  before  the  full  Court,  in  Bank,  composed  of  the 
Chief  Justice,  Sir  Lawrence  Peel,  and  Mr.  Justice  Grant,  and  Mr.  Justice  Setou,  by 
an  order,  bearing  date  the  17th  of  November,  1842,  discharged,  with  costs.  The 
grounds  on  which  the  Court  discharged  the  order  were  thus  stated  by  the  Chief 
Justice : — "  It  was  not  necessary  to  decide  whether  the  evidence  objected  to  had  been 
properly  received.  Had  it  been  necessary  to  decide  the  question,  he  should  have 
concurred  in  the  decision  which  the  learned  Judges  who  had  tried  the  cause  had 
made,  [66]  for  he  thought  that-  the  regularity  of  the  order,  under  which  the  docu- 
ments had  been  produced,  could  not  be  entered  into  at  the  trial,  the  documents 
being,  in  fact,  produced  and  proved  in  the  usual  mode,  and  being  evidence  per  se, 
and,  without  the  aid  of  the  answer,  were,  in  his  opinion,  rightly  admitted  in  evi- 
dence; but,  it  was  unnecessary  to  decide  this  question.  It  was  also  unnecessary  to 
decide  whether  the  Indian  Act  (No.  XIV.  of  1840)  included  an  action  commenced 
before  the  passing  of  that  Act ;  or  whether  that  which  was  relied  on  as  acknowledg- 
ment, to  defeat  the  operation  of  the  Statute  of  Limitations,  amounted 
to  any  such  acknowledgment,  or  the  effect  of  such  an  acknowledgment, 
in  an  action  of  this  description ;  or,  lastly,  whether  it  was  binding  on 
the  East  India  Company,  since  the  Court  thought  that  the  cause  of  action  arose 
within  six  years  from  the  commencement  of  the  suit.  It  appeared,  by  the  Defen- 
dants' own  evidence,  that  the  salt  was  detained  for  golah-rent,  for  which  they  had, 
by  a  contract,  a  right  to  detain  it.  This  was  waived  up  to  the  4th  of  May,  1831,  by 
the  Defendants,  upon  the  petition  of  the  party  entitled  to  the  delivery  of  the  salt, 
and  of  the  petition  of  the  10th  of  February,  1832,  which  the  documents  produced  by 
the  Defendants  in  evidence  referred  to,  requested  an  inquiry  into  the  circumstances 
connected  with  the  undelivered  salt.  The  Court  thought  that  the  East  India  Company 
having,  upon  the  petition  of  the  10th  of  February,  1832,  consented  to  that  inquiry, 
no  refusal  to  deliver  the  salt  could  be  said  to  have  taken  place  before  the  conclusion 
of  that  inquiry,  which  did  not  terminate  until  within  sis  years  of  the  time  when  the 
action  was  brought." 

From  this  decision  the  Appellants  appealed  to  Her  Majesty  in  Council. 

[67]  The  Attorney-General  (Sir  John  Jervis),  Mr.  Wigram,  Q.C.,  and  Mr.  For- 
syth, for  the  Appellants. — Two  principal  questions  arise :  First,  as  to  the  improper 
reception  of  evidence  at  the  trial;  and  secondly,  whether,  as  the  cause  of  action 
accrued  more  than  six  years  before  the  commencement  of  the  action,  the  Plaintiff  is 
not  barred  by  the  Statute  of  Limitations,  there  being  no  evidence  before  the  Court 
below,  of  any  recognition  of  the  contract  by  the  Defendants,  to  take  the  case  out  of 
the  operation  of  the  Statute  of  Limitations. 

I.  With  respect  to  the  question  concerning  the  reception  of  evidence,  we  submit 
that  there  was  a  miscarriage.  The  Respondent  was  allowed  to  use  in  evidence, 
documents  which  it  appeared  at  the  trial  had  been  produced  by  the  Appellants  only 
as  part  of  their  answer  to  the  Respondent's  Bill  in  Equity,  which  was  for  discovery 
only,  and  not  for  relief ;  such  evidence  ought  not  to  have  been  received  without  the 
answer  being  also  read,  and  the  Court  was  bound  to  decide  the  question  of  the  ad- 
missibility of  the  documents  without  eluding  the  point  then  pressed  upon  them. 
The  answer  contained  statements  which  would  have  materially  affected  the  decision 
of  the  case,  both  as  respected  the  operation  of  the  Statute  of  Limitations  and  the 
right  of  the  Respondent  to  recover  damages.  It  is  clear  law  that  the  schedule  to  an 
answer  is  part  of  an  answer,  and  that  the  documents  produced  and  referred  in  an 
answer,  cannot  be  read  by  either  party  without  reading  the  Bill  and  answer.  If  emit 
V.  Pigott  (5  Car.  and  Pay.  75).  Brown-  [68]  v.  Thornton-  (1  Myl.  and  Cr.  246-8). 
Long  V.  Champion  (2  Bar.  and  Ad.  284).— ^Lord  Campbell:  This  is  not  a  Bill  of 
Exceptions;  it  is  an  application  for  a  new  trial;  and  you  must  show  that  you  are 
prejudiced  by  the  answer  not  beinp  read.  Sir  Edward  Ryan  says,  it  is  not  the 
practice  of  the  Supreme  Court  at  Calcutta,  to  grant  a  new  trial  upon  a  technical 
objection,  when  they  clearly  see  that  the  admission  or  rejection  of  tiie  evidence  did 
not  have  any  effect  upon  the  verdict.] — It  is  a  familiar  rule  here,  that,  whatever  the 
quantity  of  the  evidence  rejected  may  be,  nobody  can  say  what  effect  may  have  been 
produced  if  it  had  been  admitted. — [Lord  Campbell :  We  are  in  the  same  situation 
as  the  Court  below,  being  both  Jud^e  and  jury,  and  if  we  think  the  evidence  that  was 
rejected  ought  to  be  admitted,  we  can  give  it  its  weight.] — ^The  order  for  production 
at  the  documents  was  irreaularlv  obtained,  and  a  surprise  upon  the  Appellants. 
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n.  But  the  important  quertion  reallj  is,  when  did  the  Statute  of  Limitations, 
21  Jac.  I.,  c.  16,  begin  to  run. — [Lord  Campbell:  Does  the  Statute  extend  to  India  1] 
— ^Yes,  it  admitted  that  it  was  introduced  into  India  previous  to  the  Charter.  The 
law  is  clear,  that  the  Statute  runs  from  the  time  of  the  breach,  for  that  constitutes 
the  cause  of  action.  Battley  v.  Faulkner  (3  Bar.  and  Aid.  288).  Howell  v.  Totmg 
(5  Bar.  and  Cr.  259).  Short  v.  M'Carthy  (.3  Bar.  and  Aid.  626 ;  and  see  2  Wms. 
Saund.  63,  n.  6).  Colvin  v.  Buckle  (8  Mee  and  Wei.  680).  Pott  v.  Glegg  (16  Mee 
and  Wei.  321).  Kennet  and  Avon  Canal  Company  v.  The  Great  Western  Railway 
Companf/  (7  Q.B.  Rep.  824).  These  cases  clearly  establish  the  rule,  [59]  that  when 
once  the  cause  of  action  accrues,  the  limitation  dates,  not  from  the  time  when  it 
came  to  the  knowledge  of  the  party,  but  from  the  time  when  the  breach  of  the  con- 
tract, or  duty,  took  place.  It  was  erroneous  to  suppose  that  the  question  turned 
upon  a  refusal  to  deliver.  The  question  is  confined  to  this  point,  when  did  the 
Statute  begin  to  run  ?  The  inundation  put  it  out  of  our  power  to  deliver  the  salt ; 
the  breach  was  complete,  and  then  the  Statute  commenced  running.  Short  v.  Stone 
(8  Q.B.  Rep.  358),  Lovelock  v.  Franklyn  (8  Q.B.  Rep.  371),  establishes  this  proposi- 
tion, that,  when  a  request  is  unnecessary,  by  reason  of  an  act  done  by  the  party, 
which  puts  it  out  of  his  power  to  comply  with  such  request,  no  request  is  necessary. 
We  submit,  therefore,  upon  this  ftoint,  that  there  has  been  a  miscarriage,  as  the 
learned  Judge  was  wrong  in  the  view  which  he  took,  the  action  being  clearly  barred. 
The  cause  of  action  accrued,  at  least,  in  February,  1832,  more  than  six  years  from 
the  commencement  of  the  action,  and  was  barred  by  the  Statute  of  Limitations. 
Nothing  was  shown  in  the  evidence  in  the  Court  below,  either  to  prove  that  the  Ap- 
pellants recognized  the  continuing  liability  to  deliver  the  salt  or  to  take  the  case 
out  of  the  operation  of  the  Statute.  This  involves  another  point,  not  decided  by 
the  Court  below,  namely,  whether  the  Statute,  9  Geo.  IV.,  c.  14,  applied  to  this  par- 
ticular case.  That  Statute  was  extended  to  India  by  the  Indian  Act,  No.  XIV.  of 
1840,  pending  this  action,  but  before  plea.  TovAer  v.  ChatteHon  (6  Bing.  258)  is  an 
authority  upon  this  question,  and  must  be  held  to  apply.  Now  this  case  can  only  be 
taken  out  of  the  general  operation  of  the  Statute  of  Limitations  by  [60]  something 
that  would  satisfy  the  provisions  of  the  9th  Geo.  IV.,  c.  14,  which  must  be  an  acknow- 
ledgment in  writing,  clear  and  specific,  signed  by  a  party  who  has  power  to  bind  us. 
It  is  manifest  that  the  ground  on  which  the  Court  below  held  the  operation  of  the 
Statute  of  Limitations  to  be  e.xcluded,  namely,  that  no  refusal  to  deliver  the  salt 
could  be  said  to  have  taken  place  pending  the  inquiry  of  Mr.  Barlow,  is  not  sustain- 
able. The  inquiry  was  a  private  one  by  the  Board,  by  one  of  their  own  servants, 
for  their  own  satisfaction,  to  which  the  Respondent  was  no  party,  and  with  which  he 
had  no  concern.  The  right  of  the  Respondent  accrued  certainly  in  1832,  if  not 
earlier.  There  is  another  defence  to  this  action.  It  is  a  well-known  rule  at  law  with 
respect  to  injuries  of  this  description,  by  inundation,  or  fire,  that  the  warehouseman 
would  not  be  liable  for  any  loss,  except  he  has  been  guilty  of  negligence.  Story's 
Com.  on  the  law  of  Bailments,  p.  452.  The  negligence  was  on  the  part  of  the  Re- 
spondent in  not  removing  the  salt  within  a  reasonable  time,  as  required  by  Ben.  Reg. 
X.  of  1817,  section  36. 

Mr.  Greenwood,  Q.C.,  and  Mr.  Leith,  for  the  Respondent. — First,  we  submit  that 
the  evidence  objected  to  was,  under  the  special  circumstances  of  the  case,  properly 
received  by  the  Court  below,  in  conformity  with  the  practice  of  that  Court ;  and, 
secondly,  that  the  Plaintiff's  remedy,  by  action,  was  not  destroyed  by  any  statutory 
or  other  bar. — [Lord  Campbell :  You  need  not  address  their  Lordships  upon  the  ques- 
tion of  the  admissibility  of  evidence,  as  our  minds  are  made  up  upon  that  point.] — 
The  real  question  then  is  narrowed  [61]  to  the  operation  of  the  Statute  of  Limita- 
tions. The  cause  of  action  is  founded  on  the  non-performance  of  the  contract, 
occasioned  by  the  Appellants'  neglect,  and  refusal  to  deliver.  There  are  three 
grounds  of  defence  pleaded ;  first,  non  assiMnptit ;  secondly,  the  English  Statute  of 
Limitation,  non  accrevit  infra  sex  annos ;  and  thirdly,  that  the  undelivered  portions 
of  the  salt  were  destroyed  by  an  inundation,  by  reason  of  which  the  Appellants  were 
unable  to  deliver  to  the  Respondent. — [Lord  Campbell:  We  must  take  it  that  the 
contract  was  broken.] — Simmons  v.  Sunft  (5  Bar.  and.  Cr.  857)  is  a  strong  case  in 
our  favour,  and  very  much  resembles  the  present  case ;  there,  the  owner  of  the  stock 
of  bark  entered  into  a  contract  to  sell  it  at  a  certain  price,  per  ton,  and  the  purchaser 
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agreed  to  take  and  pay  for  it  on  a  day  specified ;  and  a  part  was  afterwards  weighed 
and  delivered,  and  taken  away  by  him ;  the  rest  was  carried  away  by  a  flood.  The 
vendor  brought  an  action  of  assumpsit,  for  bark  sold  and  delivered;  but  the  Court 
held  that  the  action  was  not  maintainable,  as  the  property  in  the  residue  did  not 
vest  in  the  purchaser  until  it  had  l)een  weighed. — [Mr.  Pemberton  Leigh :  Logan  v. 
Le  Meturier  (6  Moore's  P.C.  Cases,  116),  decided  here,  was  to  the  same  effect.  It 
was  there  held,  that  the  risk  remained  with  the  sellers.] — The  case  put  by  the  Ap- 
pellants, that  they  were  warehousemen,  is  wrong.  The  stipulations  in  the  conditions 
of  sale,  that  the  purchaser  was  to  pay  warehouse  rent,  amounted  to  nothing  more 
than  making  a  payment  in  respect  of  the  convenience  afforded  to  the  purchaser  for 
letting  it  remain  on  the  premises ;  it  was  a  running  contract  for  rent.  The  property 
in  the  salt  never  passed  to  the  purchaser  [62]  until  it  was  separated  and  weighed  off. 
The  cases  cited  on  the  other  side  upon  this  branch  of  the  case  have  no  application  to 
the  present ;  here,  th6  salt  has  always  remained  the  property  of  the  sellers,  and  there 
has  been  an  actual  loss  of  that  proportion  of  the  salt  which  was  contracted  to  be 
delivered.  Our  proposition  is,  that  the  right  of  action  only  accrued  in  1838,  when 
-the  Appellants  refused  us  compensation.  It  was  a  running  inquiry  up  to  the  time 
of  Mr.  Barlow's  report. — [Lord  Campbell :  The  contract  was  clearly  broken  in  1832, 
when  there  was  no  salt  to  deliver,  and  the  Respondent  knew  of  that  inability.  The 
Statute  was  running  on  while  the  inquiry  was  being  made,  as  your  right  of  action 
arose  when  the  Appellants  were  not  in  a  condition  to  deliver  the  salt.] — Here  is  a 
contract,  in  a  particular  form,  and,  so  long  as  a  party  regards  the  contract  and 
makes  his  demand  at  the  time  stipulated,  that  is  all  that  is  required.  The  inability 
of  one  party  to  fulfil  the  contract  can  make  no  difference.  It  is  not  necessary  for  a 
merchant  to  express,  in  technical  terms,  his  desire  to  have  the  article  he  contracted 
for,  with  a  view  to  make  a  conversion  by  a  demand  and  refusal.  The  Respondent 
was  constantly  pressing  for  the  completion  of  the  contract.  The  demand  was  not 
made  by  a  person  acquainted  with  English  law,  and  ought,  therefore,  to  be  looked 
at  with  indulgence.  A  harsh  construction  would  be  productive  of  injustice;  the 
more  so,  as  the  Respondent  is  a  Hindoo :  and  if  the  position  of  the  parties  to  the 
action  had  been  reversed,  and  he  been  Defendant  instead  of  Plaintiff,  he  would 
have  been  entitled,  under  Statute,  21  Geo.  III.,  c.  70,  to  have  had  the  case  tried  by 
the  Hindoo  Law ;  the  limitation  of  suits,  under  the  Hindoo  Law,  would  have  .been 
[63]  twelve  years,  when  this  six  years'  bar  could  not  have  been  set  up.  If  the  Ap- 
pellants make  out,  that  the  moment  we  knew  of  the  inability  of  the  vendors  to  fulfil 
the  contract,  we  had  a  right  of  action,  from  which  time  the  Statute  of  Limitations 
runs,  then  we  say,  that  we  had  a  right  to  recover,  on  the  count,  for  money  had  and 
received,  for  there  has  been  an  entire  failure  of  the  delivery  of  the  salt,  and  the 
money  has  been  paid.  Where  a  party  enters  into  a  contract  for  the  delivery  of  an 
article,  which  is  improperly  disposed  of  by  the  vendor,  you  may  either  bring  an 
action  of  trover  for  the  conversion,  or  acquiesce  in  his  agency,  and  bring  an  action 
for  money  had  and  received. — [Lord  Campbell :  The  difficulty  is,  that  there  was  no 
acknowledgment  of  the  debt  within  the  six  years,  as  required  by  Statute.  9  Geo.  IV.. 
c.  14.] — That  Statute  was  imported  into  India,  by  the  Indian  Act,  No.  XIV.  of  1840, 
and  was  not  in  force  in  India  at  the  time  the  action  was  brought.  Towler  v.  Chat- 
terton  (6  Bing.  258),  shows  the  time  when  this  Act  of  Parliament  operates  upon  a 
suit,  in  which  the  Statute,  is  pleaded.  Independently,  however,  of  the  Statute, 
enough  appears  to  constitute  an  acknowledgment  in  bar  of  the  Statute.  It  is  a 
mixed  case  of  written  admissions  and  acts  of  the  parties.  The  report  of  Mr.  Barlow, 
the  servant  of  the  Appellants,  is  an  admission.  CoUedge  v.  Horn  (3  Bing.  119). 
East  India  Company  v.  Prince  (Ry.  and  Moo.  407).  Pierce  v.  Hrewster  (12  Moore's 
Rep.  515).  The  Bengal  Regulation  X.  of  1819,  sec.  36,  has  no  bearing  upon  the  case, 
it  is  merelv  a  fiscal  Regulation  to  prevent  smugglina;. 

[64]  Mr.  Wigram,  in  reply,  referred  to  Greenfell  ▼.  GirdUUone  (2  T.  and  C.  662'> 
and  Cripps  v.  Davis  (12  Mee.  and  Wei.  159). 

Judgment  was  reserved,  and  now  delivered  by 

Lord  Campbell  (Feb.  12,  1850). — This  is  an  appeal  from  a  rule  of  th»  Supreme 
Court  of  Judicature  at  Calcutta,  by  which  a  rule  nisi,  for  a  new  trial,  was  dis- 
charged with  costs. 
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The  action,  which  was  commenced  on  the  18th  of  July,  1839,  by  the  Respondent 
against  the  Appellants,  was  in  assumpsit.  The  declaration  contained  special 
counts,  on  a  contract  for  tlie  sale  and  delivery  of  salt,  alleging 'for  breach,  the 
non-delivery  of  a  considerable  part  of  the  salt,  with  the  usual  money  counts. 

There  were  several  pleas  in  bar ;  but  the  only  one  now  material,  is,  "  That  the 
cause  of  action  did  not  accrue  within  six  years  next  before  the  commencement 
of  the  suit,"  the  Statute  law  of  England  upon  this  subject  being  in  force  at 
Calcutta.  The  Plaintiff  replied,  "  That  the  cause  of  action  did  accrue  within  six 
years  before  the  commencement  of  the  suit,"  and  thereupon  issue  was  joined. 

The  trial  took  place  before  Mr.  Justice  Grant  and  Mr.  Justice  Seton,  on  the 
25th  and  26th  days  of  July,  1842.  It  then  appeared  in  evidence,  that  on  the 
15th  of  March,  1822,  and  at  a  public  sale  of  salt,  (a  commodity  of  which  the 
East  India  Company  liave  the  monopoly,)  the  Plaintiff  became  the  purchaser  of 
34,000  maunds,  then  lying  in  golahs  (or  warehouses,)  of  the  Defendants,  in  Hidgellee. 
By  the  conditions  of  [66]  sale  it  was  declared,  that  "  on  a  payment  in  ready  money 
being  made,  an  order  would  be  given  for  the  delivery  of  an  equivalent  quantity  of 
salt,  and  the  purchaser  would  be  furnished  with  perwannahs  (or  permits),  which 
were  necessary  to  enable  him  to  be  lawfully  in  possession  of  it."  There  was  a 
further  stipulation,  "  That  all  the  lots  of  salt  purchased,  should  be  cleared  out  from 
the  several  places  of  delivery  within  twelve  months  from  the  day  of  sale,  otherwise 
the  purchaser  was  to  be  subject  to  golah-rent,  and  a  deduction  of  half  a  maund  on 
one  hundred  maunds  per  mensem,  was  to  be  made  from  the  quantity  to  be  after- 
wards delivered."  The  Plaintiff  immediately  paid  the  whole  of  the  purchase-money, 
and  received  rowannabs,  which  were  to  be  in  force  for  a  twelve  month.  These 
rowannahs  were  renewed  till  November,  1831,  and  no  longer. 

In  May,  1823,  before  any  of  the  salt  had  been  cleared,  there  was  an  inundation 
at  Hidgellee,  which  destroyed  part  of  the  salt  lying  in  the  golahs,  and  damaged 
other  part  of  it.  Between  that  time  and  October,  I83I,  there  were  deliveries 
to  the  Plaintiff,  amounting  to  nearly  20,000  maunds;  and  no  more  was  ever 
delivered.  On  the  31st  day  of  October,  1831,  there  was  another  inundation  in  the 
district  of  Hidgellee,  which  swept  away  almost  the  whole  of  the  residue  of  the  salt 
in  tlie  golahs.  The  Plaintiff  soon  after  presented  the  delivery  orders  and  rowannabs 
at  thi  golahs,  and  demanded  the  10,000  maunds  remaining  to  be  delivered;  but 
was  told  by  the  golah-keepers  that  no  more  salt  remained  to  satisfy  the  contract. 
He  then  petitioned  for  a  return  of  the  purchase-money,  which  was  refused,  on  the 
ground  that  the  loss  had'  happened  through  his  negligence  in  not  sooner  clear- 
[66]-ing  the  salt  from  the  golahs.  However,  the  proper  authorities  consented 
that  the  matter  should  be  inquired  into  by  Mr.  Donnithome,  the  salt  agent  at 
Hidgellee ;  and  in  August,  1832,  he  made  a  report,  in  which  he  stated,  that  "  if  the 
purchaser  had  cleared  the^salt  out  of  the  golahs,  according  to  his  engagement, 
instead  of  perpetually  offering  objections,  no  defalcation  would  have  arisen ; " 
and  he  represented  that  the  salt  had  been  lost  by  wastage  before  the  late  inundation. 
The  Plaintiff  presented  another  Petition,  denying  these  facts,  and  praying  that  the 
purchase-money  for  the  10,000  maunds  deficient  should  be  returned  to  him;  and  on 
the  1 2th  of  December,  1835,  a  fresh  inquiry  was  ordered  by  the  proper  authorities, 
representing  the  Company,  to  Mr.  Barlow,  another  gentleman  who  had  succeeded 
Mr.  Donnithome.  Mr.  Barlow  did  not  make  his  report  till  the  I6th  of  May, 
1838 ;  and  upon  the  report  which  he  then  made,  the  Company  finally  refused  to 
return  the  purchase-money,  claimed  in  respect  of  the  deficient  salt. 

There  was  a  verdict  for  the  Plaintiff,  with  damages  equal  to  the  price  of  the 
whole  of  the  deficient  salt,  and  interest,  from  November,  1831. 

At  the  trial,  various  documents  were  read  in  evidence,  which  bad  been  pro- 
duced by  virtue  of  a  Bill  of  Discovery  filed  by  the  Plaintiff  against  the  Company, 
although  the  Company's  answer,  by  their  o£Bcer,  which  detailed  the  transactions, 
was  not  read. 

The  rule  for  a  new  trial  was  obtained  on  two  grounds:  First,  that  these  docu- 
ments were  improperly  admitted  in  evidence,  without  reading  the  answer  to  the 
Bill  of  Discovery ;  and  secondly,  that  upon  the  evidence,  the  Statute  of  Limitations 
was  a  bar. 

Cause  being  shown  before  Chief  Justice  Peel  and  [67]  his  brethren,  he  said, 
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it  was  unnecessary  to  decide  whether  the  answer  ought  to  have  been  read  or  not, 
as  they  were  all  of  opinion  that  it  did  not  contain  anything  material  to  influence 
the  verdict,  and  that  "  the  East  India  Company  having,  upon  the  Petition  of  the 
10th  of  February,  1832,  consented  to  that  inquiry,  no  refusal  to  deliver  the  salt 
could  be  said  to  have  taken  place  before  the  conclusion  of  that  inquiry,  which  did 
not  terminate  until  within  six  years  of  the  time  when  the  action  was  brought" 
They,  therefore,  discharged  the  rule  with  costs. 

We  entirely  agree  with  the  Court  below,  in  thinking,  that  the  first  ground  on 
which  the  verdict  was  impeached  cannot  be  supported.  From  the  notes  of  the 
trial,  there  is  a  doubt  whether  the  Counsel  for  the  Company  did  more  than 
object  to  the  regularity  of  the  Order  under  which  the  documents  were  produced, 
and  this  certainly  could  not  be  inquired  into  at  the  trial.  Supposing,  however, 
that  the  answer  ought  to  have  been  read,  still,  before  a  new  trial  is  granted,  for 
withholding  it,  the  Defendants  were  bound  to  show  that  it  might  have  materially 
influenced  the  verdict.  The  common  Law  Courts  in  England  have  considered 
themselves  compelled  to  grant  a  new  trial,  if  any  evidence  had  been  improperly 
admitted  or  rejected  at  Ifiti  prim,  however  little  it  may  weigh,  because  the  object- 
ing party  might  have  tendered  a  Bill  of  Exceptions,  upon  which  the  Court  of  Error 
would  be  bound  to  grant  a  venire  de  novo;  and,  to  save  the  delay  and  expense  of 
such  a  proceeding,  it  has  been  thought  more  convenient  that  a  new  trial  should  be 
granted  by  the  Court  in  which  the  action  was  originally  brought.  But  it  has  been 
certified  to  us,  by  Sir  Edward  Ryan,  the  very  learned  late  Chief  Justice  [68]  of 
Calcutta,  that  a  different  rule  prevails  in  the  Supreme  Court  there;  and  consider- 
ing the  constitution  of  that  Court,  and  the  line  of  distinguished  men  who  have 
presided  in  it,  strange  would  it  have  been  if  the  rule  had  not  been  different.  Tlie 
same  individuals  being  Judges  and  jurymen,  the  proceeding  would  be  preposterous, 
if,  in  their  capacity  of  Judges,  they  were  to  grant  a  new  trial  before  themselves, 
as  jurymen,  by  reason  of  the  admission  or  rejection  of  evidence,  which  they  feel 
could  not  alter  the  verdict.  They  very  properly  follow  the  practice  of  equity 
Judges  in  England ;  where  an  issue  has  been  granted,  and  an  application  is  made 
for  a  new  trial,  on  the  ground  of  the  improper  rejection  or  admission  of  evidence, 
there  no  Bill  of  Exception  lies;  and  although  the  objection  is  in  strictness  well 
founded,  a  new  trial  is  granted  or  refused,  according  to  the  importance  of  the 
evidence  which  has  been  admitted  or  rejected.  The  learned  Judges,  in  the  present 
case,  thought  that  the  answer  could  not  have  influenced  their  verdict.  We  have 
carefully  read  the  answer,  and  have  come  to  the  same  conclusion.  We,  therefore, 
think,  that  on  the  first  ground,  the  verdict  ought  not  to  be  disturbed. 

It  would  have  been  very  satisfactory  to  us,  if,  consistently  with  the  rules  of  law, 
we  could  have  found  evidence  to  show  that  any  cause  of  action,  stated  in  the 
declaration,  arose  to  the  Plaintiff,  within  six  years  before  the  commencement  of 
his  suit.  There  seems  no  doubt  that  the  Defendants  have  broken  their  faith  with 
him,  and  that  if  he  had  commenced  his  action  against  them,  in  February,  1832, 
instead  of  agreeing  to  the  inquiry  which  was  conducted  so  tediously,  he  would 
have  been  entitled  to  damages  equivalent  to  the  salt  which  remained  undelivered. 
But  this  inquiry,  [69]  through  the  fault  of  the  Company's  servants,  was  not 
t«rminated  till  the  16th  of  May,  1838.  Almost' as  soon  as  the  iinal  refusal  of  the 
Company  to  return  any  part  of  the  purchase-money  was  communicated  to  the 
Plaintiff,  he  commenced  the  present  action.  It  will,  therefore,  be  an  extreme  hard- 
ship upon  him,  if  by  reason  of  this  delay,  which  they  occasioned,  they  may  success- 
fully defend  themselves,  by  pleading  the  Statute  of  Limitations.  But  it  is  the 
duty  of  all  the  Courts  of  Justice  to  take  care  for  the  general  good  of  the  conomunitv, 
that  hard  cases  do  not  make  bad  law. 

Upon  the  special  counts  of  the  declaration,  the  cause  of  action  disclosed  is  the 
refusal  to  deliver  the  residue  of  the  salt  purchased  and  paid  for.  When  did  this 
accrue?  From  that  point  of  time  the  Statute  of  Limitations  began  to  run;  and 
when  it  once  began  to  run,  nothing  could  stop  it;  so  that  in  six  years  thereafter 
the  right  of  suit  was  barred.  The  rule  is  firmly  established,  that  in  assumpsit, 
the  breach  of  contract  is  the  cause  of  action,  and  that  the  Statute  runs  from  the 
time  of  the  breach,  even  where  there  is  fraud  on  the  part  of  the  Defendant.  Battley 
V.  Faulkner  (3  Bar.  and  Aid.  288).       Short  v.  M'CaHhy  {ib.  626).       Brovn  v. 
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Howard  (2  Brod.  and  Bing.  73).  When  the  PlaintifiE  tried  to  obtain  the  10,000 
maunds  of  salt,  and  he  was  told  by  the  agents  of  the  Company  that  there  was  no 
salt  in  the  -golahs  to  deliver  to  him,  the  contract  was  undoubtedly  broken,  and  the 
cause  of  action  has  accrued.  It  has  been  contended,  that  the  subsequent  negotia- 
tions and  inquiries  suspended  the  operation  of  the  Statute,  till  1838,  when  there 
was  a  final  refusal  to  make  any  compensation,  or,  that  a  new  right  of  action  then 
accrued.  But  no  authority  has  been,  or  can  be  cited  to  support  either  of  these 
pro-[70]-po8ition8,  and  we  are  reluctantly  obliged  to  overrule  them  both.  There 
might  be  an  agreement  that  in  consideration  of  an  inquiry  into  the  merits  of  a 
disputed  claim,  advantage  should  not  be  taken  of  the  Statute  of  Limitations  in 
respect  of  the  time  employed  in  the  inquiry,  and  an  action  might  be  brought  for 
breach  of  such  agreement;  but  if  to  an  action  for  the  original  cause  of  action 
the  Statute  of  Limitations  is  pleaded,  upon  which  issue  is  joined — proof  being 
given  that  the  action  did  clearly  accrue  more  than  six  years  before  the  conamence- 
ment  of  the  suit — the  Defendant,  notwithstanding  any  agreement  to  inquire,  is 
entitled  to  the  verdict. 

Chief  Justice  Peel  rests  the  judgment  of  the  Court  upon  the  supposition,  that 
there  had  been  no  refusal  to  deliver  the  salt  until  the  conclusion  of  the  inquiry. 
Till  then  there  certainly  had  been  no  absolute  refusal  to  make  compensation,  by 
returning  a  part  of  the  purchase-money,  but  in  1831  and  1832  there  had  been 
a  refusal  to  deliver  the  salt.  The  controversy  then  was,  whether  the  salt  was  in  the 
golahs  at  the  time  of  the  second  inundation ;  but  whether  it  was,  or  was  not,  the 
contract  was  equally  broken,  and  neither  party  contemplated  a  performance  of  the 
contract  by  any  further  delivery  of  salt.  The  inquiry  was  only  to  decide  whether 
a  pecuniary  compensation  was  to  be  made,  and  what  should  be  the  amount  of  it. 

Although  the  judgment  of  the  Court  rested  entirely  upon  the  special  counts  of 
the  declaration,  it  has  been  very  ingeniously  argued  at  our  bar,  that  the  Plaintiff 
may  recover  the  price  of  the  10,000  deficient  maunds,  on  the  count  for  money 
had  and  received,  as  the  contract  may  be  considered  as  subsisting,  till  Mr.  Barlow's 
report,  and  that  it  was  subsequently  rescinded.  [71]  But  there  appears  to  us  to  be 
insuperable  difficulties  to  be  encountered  in  attempting  so  to  shape  the  Plaintiff's 
case.  There  is  no  stipulation  in  the  original  contract  for  allowing  it  to  be  rescinded 
by  either  party,  either  entirely  or  partially,  and  the  Defendants  have  never  agreed 
to  its  being  in  any  way  rescinded.  Then  there  clearly  has  not  been  an  entire 
failure  of  consideration,  for  the  Plaintiff  has  received  and  disposed  of  nearly 
24,000  maunds  of  salt  delivered  to  him  by  the  Defendants.  The  contract  could  not 
afterwards  be  rescinded  by  the  Plaintiff,  and  his  only  remedy  was  an  action  for  the 
breach  of  it,  in  not  delivering  the  residue  of  the  salt  to  which  he  was  entitled. 
Even  if  he  could  proceed  as  upon  a  rescinding  of  the  contract,  the  Statute  of  Limita- 
tions would  equally  be  a  bar  to  the  counts  for  money  had  and  received,  for  he  might 
have  brought  his  action  on  this  count  as  well  in  1832,  as  in  1839.  We  have  been 
told  in  answer  to  this  objection,  that  the  transactions  in  the  interval  amount  to  an 
acknowledgment  which  will  take  the  case  out  of  the  Statute,  21  Jac.  I.,  c.  16,  and 
that  the  Statute,  9  Geo.  IV.,  c.  14,  does  not  apply,  because  this  action  had  been 
commenced  before  that  Statute  was  made  law  in  India.  But  there  are  repeated 
decisions  in  Westminster  Hall,  that  it  applied  to  actions  pending  when  it  passed ; 
and  in  India,  it  must  have  a  like  operation.  Besides,  independently  of  9  Geo.  IV., 
c.  14,  no  8u£Bcient  evidence  was  offered  to  take  the  case  out  of  the  Statute,  21  Jac. 
I.,  c.  16,  for  in  none  of  the  correspondence  did  the  Company  ever  acknowledge 
that  they  were  indebted  to  the  Plaintiff,  or  that  they  were  liable  to  him  in  any  shape. 

We  are,  therefore,  of  opinion,  that  the  rule  for  setting  aside  the  verdict,  and 
granting  a  new  trial,  should  be  made  absolute. 

[S.C.  7  Moo.  P.C.  85;  14  Jur.  253.  Mews'  Dig.  tit.  COLONY,  III.  Appeals  to 
Pbivt  Council,  5.  Principles  on  which  Privy  Council  acts — New  Trial — When 
ordered;  tit.  LIMITATION  (STATUTES  OF),  A.  II.  CoMPUTATioif  of  Pbriod 
OF  Limitation,  1.  Time  when  Statute  begins  to  run,  1.  t»  other  cases,  ID. 
Places  where  Statute  Applicable — India,  VII.  Matters  in  avoidance  of 
THE  Statutes,  4.  Agreements  to  waive  the  Statute.  As  to  extension  of  21 
Jac.  I.  c.  16,  to  India,  see  Euekmahoye  v.  Lulloohhoy  Mottichund-,  1851-52,  8  Moo. 
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P.C.  17 ;  6  Moo.  Ind.  App.  248.  See  now  Indian  Limitation  Act,  1877,  and 
Amending  Acts.  As  to  effect  of  Judicature  Act,  1873,  on  Agreement  not  to  plead 
the  Statute,  see  Tritl  v.  Lade,  1842,  11  L.J.  Cli.  102;  6  Jur.  272,  and  Darby  and 
BoBanquet  on  Statute  of  Limitations,  2nd  Ed.  pp.  94,  95,  554.] 


[72]    MUTTYLOLL    SEAL,— ^ppe^tort*/  ANNUNDOCHUNDER    SANDLE    and 
JOGENDERCHUNDER  SANDLE,— fie«po«^en«»  *  [Dec.  6  and  7,  1849]. 

On  Appeal  from-  the  Supreme  Court  at  Fort  William,  in  Bengal. 

Conveyance  by  Lease  and  Release  in  fee,  in  the  circumstances,  held  to  be  subject 
to  a  parol  defeazance,  and  to  be  in  the  nature  of  a  mortgage,  with  a  power  of 
re-purchase  on  the  footing  of  redemption ;  and  a  re-conveyance  decreed. 

The  question  in  this  appeal  was,  whether  the  dealing  with  certain  real  estate 
(a  conveyance  of  which  was  made  in  fee  by  way  of  Lease  and  Release),  constituted, 
under  the  circumstances,  an  absolute  and  unconditional  sale,  or  whether  it  was  not 
in  the  nature  of  a  mortgage  transaction,  and  liable  to  a  defeazance. 

The  facts  of  the  case  were  as  follows: — Some  time  previous  to. August,  1842, 
Muddoosoodun  Sandie  applied  to  the  Appellant,  to  advance  him  the  sum  of 
Rs.  30,000,  which  the  Appellant  agreed  to  lend,  at  the  rate  of  17  per  cent,  per 
annum.  On  the  13th  of  August,  1842,  Muddoosoodun  Sandie,  having  pressing 
occasion  for  Rs.  20,000,  part  of  the  Rs.  30,000,  the  Appellant  advanced  him  the 
same,  and  Muddoosoodun  Sandie  and  the  Respondent  Annundochunder  Sandie, 
(his  eldest  son),  on  the  same  day,  executed  a  joint  and  several  bond  for  the  payment 
to  the  Appellant  of  the  sum  of  Rs.  20,000,  with  interest  thereon,  after  [73]  the  rate 
of  12  Rs.  per  cent,  per  annum,  and  by  way  of  further  security,  also  executed  on  the 
same  day  a  warrant  of  attorney,  to  confess  judgment  on  the  Bond,  with  a  defeazance 
thereupon  endorsed  in  the  usual  form,  for  making  void  the  same  on  repayment  of 
the  sum  of  Rs.  20,000,  with  interest,  and  with  stay  of  execution. 

By  indentures  of  lease  and  release,  bearing  date,  respectively,  the  31st  of  August 
and  the  1st  of  September,  1842,  the  release  made  between  Muddoosoodun  Sandie 
of  the  first  part,  the  Appellant  of  the  second  part,  and  one  Edward  Hilder  of  the 
third  part;  Muddoosoodun  Sandie,  in  consideration  of  the  sum  of  Rs.  25,000 
paid  to  him  by  Muttyloll  Seal,  conveyed  the  family  mansion  and  other  real  property 
in  Calcutta,  to  the  use  of  the  Appellant,  in  fee.  The  sum  of  Rs.  15,000,  part  of  the 
sum  of  Rs.  25,000,  was  applied  in  part  payment  of  the  sum  of  Rs.  20,000,  secured 
by  the  alwve  bond,  leaving  the  sum  of  Rs.  5000,  due  upon  the  bond,  which,  with  the 
sum  of  Rs.  25,000,  the  consideration  for  the  conveyance,  made  up  the  sum  of  Rs. 
30,000. 

Upon  the  occasion  of  the  execution  of  this  conveyance,  the  interest  on  the  sum 
of  Rs.  20,000,  secured  by  the  bond,  was  paid,  and  a  receipt  was  given  by  the 
Appellant  in  the  following  form: — "Dear  Sir,  We  received  from  you  the  sum  of 
Rs.  179 :  7,  being  the  amount  of  interest  due  to  me  upon  your  joint  bond,  up  to 
3lBt  of  August  last.  I  am,  dear  Sir,  yours  truly,  Muttyloll  Seal. — 1st  of  September, 
1842.     Baboo  Muddoosoodun  Sandie  and  Baboo  Annundochunder  Sandie." 

By  indenture  of  lease  of  the  same  date,  made  between  the  Appellant  of  the  first 
part,  Muddoosoodun  [74]  Sandie,  and  the  Respondent,  Annundochunder  Sandie 
of  the  second  part,  and  Edward  Hilder  of  the  third  part,  Muttyloll  Seal  demised 
the  family  mansion  and  other  real  property  in  Calcutta  to  Muddoosoodun  Sandie 
and  the  Respondent  Annundochunder  Sandie,  for  the  term  of  three  years,  at  the 
monthly  rent  of  Rs.  425,  clear  of  land-tax,  and  all  other  taxes  and  deductions 
whatsoever.  Muddoosoodun  Sandie  and  the  Respondent,  Annundochunder  Sandie, 
by  this  indenture  covenanted  for  the  repairs  of  the  premises. 

*  Present :   Members  of  the  Judicial  Committee, — Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  T.  Pemberton  Leigh. 
Privy  Councillor, — Assessor, — The  Right  Hon  Sir  Edward  Ryan. 
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Contemporaneously  with  the  execution  of  this  conveyance  and  lease,  Muddoo- 
Boodun  Sandle,  and  the  Respondent,  Annundochunder  Sandle,  also  executed  to  the 
Appellant  a  joint  and  several  bond  in  the  penal  sum  of  Rs.  50,000,  conditioned  for 
the  payment  of  the  rent,  and  for  the  performance  of  the  covenants'  contained  in  the 
lease. 

On  the  27th  of  January,  1844,  Muddoosoodun  Sandle  paid  to  the  Appellant 
the  sum  of  Rs.  5000,  on  account  of  the  Rs.  30,000,  and  the  Appellant  gave  the  follow- 
ing receipt  for  the  same  :< — "  Received  from  Baboos  Muddoosoodun  Sandle  and 
Aunundochunde:-  Sandle  the  sum  of  5000  rupees  on  account. — Muttyloll  SeaL" 

The  amount  due  to  the  Appellant  was  reduced  by  this  payment  to  the  sum  of 
Rs.  25,000 ;  and  from  the  date  of  such  payment  the  sum  of  Rs.  354 :  2 :  9  only  was 
paid  by  way  of  rent  undtx*  the  lease,  instead  of  the  monthly  rent  of  Rs.  425,  before 
reserved. 

In  1845,  Muddoosoodun  Sandle  died  intestate,  leaving  the  Respondents  his  heirs 
and  representatives,  who  continued  to  pay  to  the  Appellant,  monthly,  the  sum 
of  Rs.  354  :  2 :  9,  up  to  the  12th  of  March,  1846,  [75]  when  they  became  desirous  of 
obtaining  a  re-conveyance  of  the  premises  comprised  in  the  indentures  of  lease  and 
release,  and  thereupon  Messrs.  Grant  and  Remfry,  the  Respondent's  attorneys,  by 
their  instructions,  addressed  to  the  Appellant  a  letter  in  the  following  terms: — 
"  Dear  Baboo — The  Sandles  have  handed  over  to  us  Rs.  25,000  odd,  to  pay  you  the 
balance  of  your  bonds  and  mortgage.  We  shall  be  obliged  by  your  furnishing  us 
with  a  memorandum  of  the  amount  due,  when  we  will  send  it  to  you  and  receive 
back  the  deeds." 

The  Appellant  sent  no  answer  to  this  letter,  but  on  the  Slst  of  March,  1846, 
caused  the  Respondents  to  be  served  with  a  notice  to  quit  the  premises  comprised  in 
the  deeds  of  conveyance,  and  in  the  lease. 

The  Respondents'  solicitors  wrote  to  the  Appellant,  tendering  the  principal  and 
interest  due  to  the  Appellant,  and  demanded  the  re-deli v-jry  of  the  title  deeds  and 
other  documents ;  the  A.ppellant  made  no  reply,  but  on  the  15th  of  April  commenced 
proceedings  at  law,  by  filing  his  plaint  in  covenant  on  tlie  lease,  on  the  Common 
Law  side  of  the  Supreme  Coui-t,  against  the  Respondent,  Annundochundef  Sandle, 
as  the  surviving  lecsee. 

The  Respondents  then  filed  a  bill  on  the  Equity  side  of  the  Supreme  Court  against 
the  Appellant.  The  bill  stated  the  several  matters  before  mentioned,  and  alleged, 
that  the  transaction  was  a  mortgage  transaction,  and  prayed  that  it  might  be 
declared  and  decreed  that  the  deeds  of  lease  and  release  in  fee,  and  the  lease  for 
years,  were  executed  and  delivered  by  Muddoosoodun  Sandle,  and  by  him  and  the 
Respondent  Annundochunder  Sandle,  as  and  for  a  security  for  repayment  of  such 
loan,  and  advance,  and  in-[76]-tereBt  thereon,  and  not  otherwise,  and  that  the 
Respondents,  as  such  heirs  and  representatives  aforesaid,  were  entitled  to  redeem 
the  messuages,  lands,  tenements  and  hereditaments  therein  respectively  mentioned 
on  payment  of  the  principal  money  and  interest  due  upon  such  loan,  and  that  an 
account  might  be  taken  of  what  was  due  to  the  Appellant  on  the  security  for  principal 
and  interest  thereof;  and  that  the  Appellant  might  be  decreed,  upon  payment  of 
what,  on  the  taking  of  such  account,  should  be  found  due  and  owing  on  the  security, 
to  re-assign  and  re-convey  to  the  Respondents  the  messuages,  lands,  tenements  and 
hereditaments  respectively,  and  thereupon  to  deliver  up  to  the  Respondents  to  be 
cancelled  the  indenture  of  conveyance  of  the  31st  of  August,  and  1st  of  September, 
1842,  and  the  lease  for  years,  and  the  two  several  bonds,  and  to  enter  up  satisfaction 
on  the  two  judgments  thereon  respectively,  and  to  deliver  over  to  the  Respondents 
all  and  every  the  title-deeds  of  the  messuages,  lands,  tenements  and  heieditar.ients  • 
and  that  the  Appellant  might  be  restrained  by  the  order  and  injunction  of  the 
Court  from  selling,  incumbering,  wasting  or  injuring  the  messuages,  lands,  tene- 
ments or  hereditaments,  or  conveying  the  same  to  eny  other  person,  and  from 
further  proceeding  with  the  action  of  covenant. 

The  Appellant,  by  his  answer,  admitted  that  Muddoosoodun  Sandle  applied  to 
him  to  lend  him  the  sum  of  Rs.  30,000,  on  mortgage  of  the  property  in  question  • 
but  he  denied  that  he  had  consented  to  do  so,  and  alleged  and  insisted,  that  he  had 
become  the  absolute  purchaser  of  the  property.  He  admitted  the  several  deeds  and 
instruments,  and  the  several  other  matters  hereinbefore  stated,  respecting  the  in- 
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[77]-tere8t  and  rent,  but  failed  to  give  any  satisfactory  explanation  thereof ;  and  he 
also  admitted  that,  on  the  occasion  of  the  execution  of  the  deeds  of  conveyance  and 
other  instruments  before  mentioned,  he  had  rather  given  Muddoosoodun  Sandle  to 
understand  that  he  would,  as  a  matter  of  favour,  re-convey  the  premises,  comprised 
in  such  deeds  of  conveyance,  on  such  repayment  as  aforesaid,  but  he  insisted  that  no 
legal  obligation  for  him  to  do  so  ever  existed,  and  that  he  considered  himself  dis- 
charged from  any  moral  obligation  so  to  re-convey  by  the  circumstances  in  his 
answer  ment;oned. 

Evidence  was  given  by  the  Plaintiffs  of  the  value  of  the  premises  comprised  in 
the  conveyance  and  lease,  by  which  it  appeared,  that  the  premises  were  of  greater 
value  than  Rs.  25,000,  the  sum  advanced  by  the  Defendant,  and  evidence  was  also 
entered  into  to  show  that  the  transaction  was  one  of  mortgage  only,  and  not  of 
absolute  sale.  Among  other  witnesses  examined  on  behalf  of  the  Defendant,  was 
the  solicitor  employed  by  the  Appellant  and  Muddoosoodun  Sandle  and  the  Re- 
spondent, Annundochunder  Sandle,  in  the  transactions  aforesaid.  He  deposed  that 
the  Sandles  conversed  in  English,  and  that  the  deeds  were  executed  in  his  presence, 
that  he  did  not  know  that  the  mutual  intent  and  meaning  of  Muddoosoodun  Sandle 
and  the  Appellant  was  to  give  and  take  a  conveyance  of  the  real  property  by  way 
of  security  only :  that  he  never  understood  that  the  deeds  were  intended  as  a  security, 
but  that  he  believed  them  to  be  intended  as  a  bona  fide  conveyance.  And  he  also 
stated  that  he  did  not,  while  employed  as  attorney  in  the  transaction  in  question, 
understand  the  same  to  be  one  of  loan  and  security,  and  not  of  sale  and  purchase; 
and  that  he  [78]  did  not  know  or  believe  that  it  was  so  understood  or  considered  by 
Muddoosoodun  Sandle,  the  Respondent,  Annundochunder  Sandle,  and  the  Appellant 
respectively,  or  by  any  of  them,  except  that  the  bond  of  the  13th  of  August  was  a 
temporary  security  for  Rs.  20,000,  then  advanced,  which  was  to  be  taken  as  part  of 
the  consideration  for  the  conveyance  then  under  preparation. 

The  cause  was  heard  on  the  18th  and  19th  of  January,  1848,  before  the  Supreme 
Court,  and  judgment  was  delivered,  as  follows,  by  the  Chief  Justice  Sir  Lawrence 
Peel : — "  The  instruments  which  were  executed  do  not  contain  the  whole  agreement 
between  the  parties,  nor  does  Mr.  Peard,  who  prepared  them,  appear  to  have  been 
acquainted  with  the  whole.  The  bond  in  the  penal  sum  of  Rs.  40,000  is  conditioned 
for  the  payment  of  the  sum  of  Rs.  20,000,  and  interest  at  12  per  cent;  in  fact,  17 
per  cent,  was  paid  on  this  sum;  and  whether  the  additional  5  per  cent,  be  termed 
commission  or  interest  is  wholly  unimportant.  By  the  original  agreement  between 
the  parties,  the  Rs.  425  per  month,  reserved  as  rent  under  the  lease  for  three  years, 
was  to  be  reduced  on  the  payment  of  the  Rs.  5000  remaining  due  on  the  bond  before 
mentioned;  yet  this  important  stipulation,  for  the  reduction  of  the  rent,  is  not 
introduced  into  any  of  the  instruments.  The  acts  of  the  parties  satisfy  us  that 
they  treated  this  transaction  from  the  first  as  one  of  security,  and  that  a  power  to 
repurchase,  on  the  footing  of  a  redemption,  was  intended  to  be  reserved.  A  few 
days  intervened  between  the  execution  of  the  bond  and  of  the  indentures  of  lease 
and  release,  and  the  lease  for  three  years.  Interest  for  these  few  days  [79]  was 
calculated  and  paid  at  I'i  per  cent.,  and  not  under  the  contract  evidenced  by  and 
contained  in  the  bond ;  afterwards  the  interest  due  on  the  Rs.  5000,  remaining  due 
on  the  bond  above  mentioned,  was  blended  with  the  rent,  and  this  was  done  from 
the  first;  and  when  the  Rs.  5000  were  paid  off,  the  reduction  took  place  under  the 
original  contract,  and  as  of  right,  without  any  new  negotiation  or  contract,  yet. 
under  the  instruments  executed,  no  such  reduction  could  be  claimed ;  the  rent  was 
paid  as  rent,  and  receipts  were  given  for  it  as  rent;  but  it  was,  notwithstand- 
ing, as  to  part  at  least,  unquestionably  nothing  more  than  interest ;  the  blending  of 
the  loan  transaction  with  the  alleged  purchase  transaction  of  the  interest  on  that 
loan  transaction,  with  the  rent  reservation,  the  exact  coincidence  in  amount  between 
the  rent  reserved  and  interest  calculated  at  17  per  cent,  on  Rs.  30,000,  the  reduction 
of  the  rent  in  the  same  exact  proportion,  the  payment  of  interest  at  17  per  cent, 
for  the  intermediate  days,  the  abate  for  the  four  days  on  the  payment  of  the 
Rs.  5000,  the  non-application  for  the  bond  on  that  event,  its  retention,  and  the  form 
of  the  receipt  which  is  given  on  account,  form,  collectively,  a  very  strong  body  of 
proof  that  the  transaction  was  really  in  substance,  whatever  the  form,  one  of 
security.     We  lay  no  stress  on  the  evidence  of  admissions  by  the  Defendant^  on 
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which  it  would  be  daugerous  (in  this  country  particularly)  to  rely.  To  this  evidence 
must  be  added  that  afforded  by  the  improbability  of  Muddoosoodun  submitting  to 
terms  of  so  onerous  a  character,  if  it  were  really  an  out  and  out  purchase.  The 
evidence  satisfies  us  that  Rs.  25,000  would  have  been  a  very  inadequate  price  for 
the  whole  property.  Why,  then,  should  the  seller,  selling  at  such  undervalue,  also 
8ti-[80]-pulate  to  do  expensive  repairs  and  to  pay  all  the  costs  of  the  conveyance  1 
No  explanation  is  afforded  of  this ;  but  if  the  transaction  were  one  of  security,  the 
whole  would  be  explained.  Under  extreme  pressure,  indeed,  Muddoosoodun  might 
have  entered  into  so  improvident  a  contract ;  such  pressure,  however,  does  not  appear 
to  have  existed." 

By  a  decree  of  the  Supreme  Court,  dated  January,  1848,  it  was  declared  that  the 
indentures  of  lease  and  release,  bearing  date  the  31st  of  August  and  Ist  of  September, 
1842,  and  the  lease  bearing  date  the  1st  of  September,  1842,  and  the  bond  of  the 
same  date,  ought  to  stand  as  a  security  for  the  repayment  of  the  sum  of  Rs.  25,000. 
together  with  interest  for  the  same  at  the  rate  of  17  per  cent.,  up  to  the  time  of  the 
tender  thereof  in  the  pleadings  mentioned,  and  that  the  Appellant  should,  within 
fourteen  days  from  the  service  of  the  decree,  re-convey  and  deliver  to  the  Respondents, 
as  such  heirs  and  representatives  as  aforesaid,  absolutely,  the  messuages,  lands  and 
premises  in  the  indentures  of  lease  and  release  mentioned,  and  thereby  conveyed, 
together  with  all  and  every  the  title-deeds  and  muniments  then  in  his  possession, 
control  or  custody,  and  should  also  deliver  unto  the  Respondents,  as  such  heirs  and 
representatives  as  aforesaid,  the  two  several  bonds,  bearing  date  respectively  the 
13th  of  August,  1842,  and  the  1st  of  September,  1842,  and  the  counterpart  of  the 
lease,  bearing  date  the  Ist  of  September,  1842,  and  that  the  Respondents  should 
pay  the  costs  of  the  re-conveyance. 

The  Appellant  appealed  from  the  whole  decree. 

Mr.  Wigram,  Q.C.,  and  Mr.  Leith,  for  the  Appellant,  contended,  that  the  trans- 
action was  one  of  purchase,  [81]  and  not  of  mortgage,  and  that  the  ontu  was  upon 
the  Respondents.  That  the  case  set  up  by  them,  that  the  deeds  were  controlled  by  a 
parol  defcazance,  was  not  proved,  but,  on  the  contrary,  was  positively  denied  by  the 
evidence  of  the  solicitor  employed  in  the  transaction.  That  the  deeds  themselves 
superseded  any  parol  evidence.  Stat,  of  Frauds  (29  Car.  II.,  c.  3).  And  upon  the 
testimony  of  the  witnesses  as  to  the  value  of  the  pr^nises  comprised  in  the  con- 
veyance, they  referred  to  Small  v.  Attwood  (1  Young,  491). 

Mr.  Turner,  Q.C.,  and  Mr.  Conybeare,  for  the  Respondents,  insisted,  that  the 
transaction  was  not  an  absolute  sale,  but  was  in  the  nature  of  a  mortgage,  giving  the 
party  a  right  of  re-purchase,  on  the  footing  of  redemption,  England  v.  Codrington 
(1  Eden,  169),  Williams  v.  Owen  (5  Myl.  and  Cr.  303),  Sevier  v.  Greenway  (19  Ves. 
413),  1  Powell  "On  Mortgages,"  p.  120  (6th  Edit,  by  Cov.  And  see  Maxwell  v. 
Montaeute,  Pr.  Ch.  326 ;  Tovng  v.  teachy,  2  Atk.  258 ;  Walker  v.  Walker,  2  Atk.  99  ; 
and  Clench  v.  Wetherby,  Ca.  Temp.  Finch,  376,  in  which  cases  defeazance  had  been 
supplied  on  parol  evidence). 

Lord  Langdale. — In  this  appeal,  although  we  think  it  is  not  without  difficulty, 
and  our  opinion,  if  given  in  detail,  might  not  have  been  altogether  in  accordance 
with  the  decision  of  the  Court  below,  yet,  giving  our  best  consideration  to  the  whole 
matter,  we  do  not  find  any  reason  which  appears  to  us  sufficient  to  alter  that  decision. 
Under  these  circumstances,  we  must  dismiss  the  appeal  with  costs. 
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[82]  ANUND  LAL  SING  DEO,— Appellant ;  MAHARAJA  DHERAJ  GURROOD 

NARAYUN  DEO.  BAUADim,— Respondent  *  [Feb.  12,  13,  1850]. 

On  Appeal  from  the  Stidder  Deiaanny  Adau-lut,  at  Bengal. 

A  grant  by  a  former  Raja  of  Pacheet,  of  a  pergunna,  part  of  the  Zemindary  or 

Raj  of  Pacheet,  to  a  member  of  his  family,  held  to  be  a  grant  for  maintenance 

only,  and  resumption  decreed  to  the  Raja  in  possession. 
Semble :  Grants  made  by  the  predecessor  of  the  Raja  in  possession,  whether  in 

fee  or  for  maintenance,  enure  only  during  the  lifetime  of  the  grantor,  and 

are  not  binding  on  his  successor. 
Whether  the  Zemindary  of  Pacheet  constitutes  an  indivisible  estate  of  inheritance, 

and  as  such  inalienable.  Quaere? 

The  Respondent  in  this  case  was  the  Raja  of  Pacheet,  a  province  situate  in  the 
Jungle  mahals  of  Midnapore;  and  the  question  in  the  appeal  was,  whether  the 
Respondent,  as  tlie  Raja  in  possession,  had  the  right  to  resume  a  pergunna  named 
Kasaepar,  which  formed  part  of  the  Zemindary  or  Rajship  of  Pacheet,  and  which 
had  been  granted  by  a  former  Raja  of  Pacheet  to  the  ancestor  of  the  Appellant. 

The  case  of  the  Respondent  was,  that  Pacheet,  by  law  and  the  usage  of  the  family, 
constituted  a  Raj,  and  descended  entire  to  a  single  heir,  to  the  exclusion  of  the  other 
members  of  the  family;  and  that  a  grant  made  by  a  former  Raja,  of  part  of  the 
Raj,  to  a  member  of  the  family,  enured  only  during  the  lifetime  of  the  grantor, 
and  was  not  binding  oh  his  successors.  The  Appellant  denied  that  the  Zemindary 
was  a  Raj,  and  as  such  descended  entire,  contending  that  it  [83]  was  divisible  among 
brothers,  and  had  been  divided  in  the  Bengal  year  1155  (1748-9  a.d.)  between  Muni 
Lai  and  his  uncle,  Mohun  Lai ;  that  on  the  death  of  Mohun  Lai,  his  brother,  Eunchun 
Lai,  succeeded  to  Mohun  Lai's  share,  and  that  afterwards  Eunchun  Lai's  only  son 
having  died,  he  adopted  as  his  son  Sutrogbun,  the  second  son  of  Muni  Lai,  and  gave 
up  to  Muni  Lai  the  whole  of  his  share  of  the  Zemindary,  except  Easaepar,  which  he 
gave  to  Sutroghun,  and  that  this  title  was  confirmed  by  a  deed  executed  by  Muni 
Lai,  the  great-grandfather  of  the  Respondent,  in  1775,  which  was  afterwards  c<hi- 
firmed  by  a  deed  dated  the  7th  of  May,  1797. 

The  Appellant  and  Respondent  were  both  members  of  the  Narayun  Deo  family, 
in  whose  possession  the  Zemindary  or  Rajship  of  Pacheet  had  remained  for  several 
generations. 

It  appeared  from  the  evidence,  that  previously  to  the  country  in  which  Pacheet 
is  situate  becoming  subject  to  the  English  Government,  the  afiairs  of  the  Raj  were 
involved  in  great  confusion.  In  1752,  one  Gurrood  Narayun  was  Raja ;  his  eldest 
son,  Kheekliuii  Lai,  died,  leaving  a  Ron  named  Muni  Lai,  and  whilst  Muni  Lai  was 
still  a  minor,  family  disputes  took  place,  and  Gurrood  Narayun  and  most  of  his 
children  were  killed  in  a  sanguinary  conflict.  A  contest  then  took  place  for  the 
possession  of  the  Zemindary,  and  Mohun  Lai,  a  younger  son  of  the  deceased  Raja, 
sought  to  oust  his  nephew.  Muni  Lai,  and  usurp  the  Raj  by  force.  Muni  Lai  was 
worsted  in  these  conflicts  with  Mohun  Lai,  and  Mohun  Lai  got  possession  of  part  of 
(he  Raj,  and  in  this  possession  Muni  Lai  appeared  to  have  acquiesced.  In  1765,  Muni 
Lai  and  Mohun  Lai  were  both  forcibly  dispossessed  by  one  Jugut  Chund.  [84]  In 
1769,  or  the  beginning  of  1770,  however,  Muni  Lai  regained  possession,  and  in 
August,  1770,  Mohun  Lai  died  without  issue.  Eunchun  Lai,  a  younger  brother  of 
Mohun  Lai,  and  uncle  of  Muni  Lai,  then  set  up  a  claim  to  a  share  of  the  Zemindary. 
and  got  possession  of  the  lands  held  by  Mohun  Lai.  In  the  meantime  the  British 
power  had  become  supreme  in  the  country,  and  in  September,  1770,  Muni  Lai 
petitioned  the  Government,  through  the  Council  of  Revenue  at  Moorshedabad,  for 
redress,  claiming  the  Raj  as  entire.  This  led  to  an  investigation  of  his  right  by 
the  British  authorities;  Mr.  Higginson,  the  supervisor  of  the  districts  of  Beerbhoom. 
being  directed  to  inquire  and  report  on  the  subject.    A  full  inquiry  was  instituted, 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Brougham,  Lord  Lang- 
dale,  Ix)rd  Campbell,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton 
Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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and  in  1771,  Mr.  Higginson  reported,  that,  bj  custom  and  usage,  the  Raj  was  iiir 
divisible,  and  the  eldest  heir  alone  entitled  to  succeed.  The  opinion  of  the  Nawab 
of  the  Nazim  of  Moorshedabad  on  the  question  of  the  right  of  succession  to  th^ 
entire  Raj  vas  also  obtained,  which  was  likewise  in  favour  of  Muni  Lai's  title,  and 
accordingly,  in  March,  1771,  on  the  ground  that  the  Raj  was  indivisible,  and  that 
Muni  Lai  was  alone  entitled  to  the  possession,  orders  were  issued  to  Mr.  Higginson 
to  iiistal  Muni  Lai  in  the  Zemindary,  and  this  was  accordingly  done,  and  he  became 
Raja,  with  the  name  or  title  of  Raghonath  Narayun.  Upon  the  dispossession  of 
Kunchun  Lai  he  fled  to  Ramgur ;  but  afterwards,  upon  a  promise  of  protection  and 
a  money  allowance,  he  returned  to  Pacheet,  when  Muni  Lai  agreed  to  make  a  pro- 
vision for  the  maintenance  of  Kunchun  Lai,  and  accordingly  gave  him  the  pergunna 
Rasaepar  for  that  purpose.  About  this  time  Bahadur  Sing,  the  only  son  of  Kunchun 
Lai  entered  into  possession  of  the  pergunna,  and  died  in  August,  1781,  and  Muni 
Muni  Lai,  to  whom  he  granted  the  lands  which  Muni  Lai  had  given  him.  Kunchun 
La',  entered  into  possession  of  the  pergunna,  and  died  in  August,  1781,  and  Muni 
Lai  then  resumed  possession  of  Kasaepar.  Muni  Lai  died  in  1792,  and  was  succeeded 
by  his  son,  Bhurut  Sikhur,  also  called  Raja  Gurrood  Narajrun,  the  grandfather  of 
the  Respondent.  He  executed  a  deed,  dated  the  7th  of  May,  1797,  giving  Sutroghun 
possession,  in  these  terms: — "  As  you  have  informed  me  that  you  are  in  possession 
of  pergunna  Kasaepar,  under  a  deed  granted  by  Maharaja  Dheraj  Raghonath 
Narayun  Deo,  my  father,  and  Kunchun  Lai  Deo,  my  uncle,  and  that  you  now  require 
a  deed  from  me,  I,  therefore,  give  you  this  deed  without  having  seen  those  two 
deeds.  You  may  possess  it  according  to  the  former  deeds."  Bhurut  Sikhur  after- 
wards attempted  to  take  back  Kasaepar,  but  Sutroghun  continued  in  possession  until 
bis  death.  The  Grovernment  revenue  for  the  pergunna  was  always  paid  by  the  Raj4 
of  Pacheet.  The  affairs  of  the  Zemindary  were  entrusted  to  Sutroghun,  but  by  his 
mismanagement  the  revenue  was  allowed  to  fall  into  arrear ;  and  amongst  the  othet 
property,  fifty-five  villages  of  the  pergunna  Kasaepar  were  brought  to  sale  for 
arrears  of  revenue,  and  sold.  Raja  Gurrood  Narayun  petitioned  the  Government 
frr  relief  against  these  sales,  as  having  been  effected  through  oppression  and  fraud 
exercised  towards  him  by  the  native  officers  of  Government.  An  investigation  took 
place,  and  a  report  was  made,  establishing  the  justice  of  the  Raja  Gurrood  Narayun'a 
complaints;  and  in  1799,  an  order  was  passed  for  reversing  the  sale  complained  of, 
and  amongst  others,  the  sales  of  the  Kasaepar  villages,  and  reinstating  the  Raja  in 
tlie  possession  of  his  Raj.  Raja  Gurrood  Narayun  died  [86]  in  1816,  and  was 
succeeded  by  his  son,  Chyte  Sing,  called  Raja  Raghonath  Narayun,  the  father  of 
the  Respondent.  In  1818,  Sutroghun  died,  leaving  the  Appellant,  his  son,  an  infant 
In  that  year.  Raja  Raghonath  Narayun  petitioned  to  have  the  pergunna  Kasaepar 
delivered  to  him,  on  the  ground  that  the  Raj  was  entire,  and  had  devolved  solely  on 
him,  and  that  no  grant  made  by  his  ancestor  could  be  binding  upon  him. 

In  answer  to  this  application,  he  was  told  that  if  he  had  any  claim  to  the  per- 
gunna, he  must  institute  a  suit  to  establish  his  right.  He  died  some  time  in  1819, 
without  having  instituted  any  proceedings  for  recovery  of  the  pergunna,  and  was 
succeeded  by  his  son,  the  present  Respondent,  who,  on  the  25th  of  February,  1822, 
filed  his  plaint  in  the  Provincial  Court  of  Calcutta.  By  the  plaint  he  alleged,  that 
the  Zemindary  of  Pacheet  had  descended  to  him  from  sixty-eight  generations,  and 
that  according  to  the  usage  of  his  family,  the  eldest  son  of  a  deceased  Raja  succeeds 
to  the  Rajship,  and  is  entitled  to  possession  of  all  the  lands  of  the  Zemindary,  and 
household  property  and  effects,  and  paying  the  Government  revenue ;  while  the  other 
sons  and  brothers  of  the  deceased  Raja  and  their  families  were  allowed  maintenance, 
and  remain  subject  and  obedient  to  the  Raja.  He  then  stated,  that  if  any  Rajai 
during  his  Rajship,  gave  a  village  or  pergunna  from  his  Zemindary,  at  a  low  rent, 
for  the  support  of  a  son  or  brother,  and  after  his  death  his  eldest  son  succeeded 
to  the  Rajship,  the  grant  and  settlement  of  the  deceased  Raja  became  null  and  void, 
and  they  have  nothing  further  to  do  with  the  hereditary  Zemindary ;  that  according 
to  family  usage,  the  sale  and  gifts  of  the  former  Zemindars  continue  only  during 
their  Rajship,  and  are  not  permanent :  and  [87]  that  whoever  becomes  the  Raja  after 
their  death  has  the  power  of  confirming  or  annulling  them,  and  of  making  a  new 
settlement.  The  Respondent,  by  his  plaint,  further  stated,  that  his  great-grand'^ 
father,  Raghonath,  gave  the  pergunna  Kasaepar  from  his  Zemindary  tc  his  undo, 
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Kuncltun  Lai,  in  lieu  of  maintenance,  and  that  the  latter  held  it  for  eight  years: 
and  that  after  hia  death,  in  1781-2,  Raghonath,  according  to  usage,  resumed  the 
pergunna,  and  included  it  in  the  Zemindarj,  and  paid  the  GSoyemuient  revenue.  Tbi! 
plaint  then  went  on  to  state,  that  after  the  death  of  Raghonath,  the  great-grand- 
father of  the  Respondent,  Maharaja  Dheraj  Gurrood  Narayun  Deo,  succeeded  to  the 
Rajahip,  and  took  possession  of  the  pergunna  of  Easaepar  ;  and  he  made  his  younger 
brother,  Sutroghun,  the  manager  of  the  affairs  of  the  Zemindary,  who  for  SMnetine 
managed  the  Zemindary,  subject  and  obedient  to  the  Raja;  though  he  was  after- 
wards removed  from  the  management  of  the  Zemindary  for  embe^ement  and  fraod. 
The  Respondent  relied  upon  Ben.  Reg.  I.,  1800,  as  decisive  upon  any  question  of  joim 
property. 

The  Appellant,  a  minor,  appeared  by  his  guardian,  and  by  his  answer  denied 
the  allegations  of  the  Respondent,  and  stated  that  the  Raj  ship  of  Pacheet  «&» 
divided  into  two  equal  parts  in  the  Rengal  year  1155  (1748-9),  in  the  time  of  litt 
former  rulers,  and  they  managed  the  affairs  of  their  portions  of  the  Zemindary  for 
twenty-two  years.  That  Mohun  Lai  died  in  the  Bengal  year  1176,  and  his  brother. 
Kuncbun  Lai,  got  possession  of  his  share.  That  disputes  about  the  Zemindary  anse, 
and  the  son  of  Eunchun  Lai,  being  dead,  Eunchun  Lai  chose  Sutroghun.  the  second 
son  of  Muni  Lai,  as  his  own  son,  and  kept  only  the  pergunna  of  Easaepar  out  of  hi« 
own  share,  and  gave  the  rest  of  his  share  of  the  Zemindary  to  Muni  Lai,  [88]  and 
the  pergunna  of  Kasaepar,  with  his  personal  property,  to  Sutroghun,  and  gave  him 
a  deed  for  it.  That  Muni  Lai,  alias  Raghonath  Narayun  Deo,  to  confirm  the  right  of 
Sutroghun,  gave  him  another  deed  for  the  proprietary  right  of  the  ptergunna  Easae- 
par, of  which  he  has  continued  to  have  possession,  and  he  denied  the  allegation  of 
the  Plaintiff,  that  Raghonath  Narayun  Deo,  the  father  of  his  grandfather,  had 
resumed  the  pergunna  of  Easaepar.  He  also,  by  his  answer,  asserted,  that  Raja 
Gurrood  Narayun  Deo,  the  grandfather  of  the  Respondent,  never  had  possession  of 
the  Zemindary  possessed  by  Sutroghun ;  but  in  consideration  of  Sutroghun's  right, 
he  gave  him  a  document  in  the  Bengal  year  1204  (1797-8),  under  his  own  signature 
and  the  seal  of  the  Eazi ;  and  accordingly,  Sutroghun,  during  his  lifetime,  paid  tbr 
revenue  for  the  pergunna  of  Easaepar,  with  that  of  the  Zemindary,  to  the  grand- 
father and  father  of  the  Plaintiff,  and  after  their  deaths  to  the  Plaintiff  himadf. 
And  he  further  denied  the  allegation,  tliat  the  Raja  had  not  power  to  make  a  grant 
for  any  longer  period  than  his  own  life,  asserting  that  the  grants  made  by  the 
ancestors  of  the  Plaintiff  in  former  times  had  been  confirmed  and  continued  after 
their  death ;  and  he  insisted  that,  as  seventy  years  had  elapsed  since  the  alleged 
division  of  the  Zemindary,  and  that  as  the  pergunna  had  regularly  descended  to  the 
Defendant's  ancestors,  as  proprietors,  without  any  claim,  the  PlaintifPs  claim  was 
barred. 

The  Respondent,  in  his  replication,  insisted  upon  the  allegation  contained  in  his 
plaint,  that  the  Zemindary  had  never  been  divided,  and  that  it  had  l>een  the  ancient 
family  usage  of  this  Rajship,  that  the  eldest  son  of  the  deceased  Raja  became  the 
Raja.  He  gave  a  long  account  of  the  disputes  and  contests  which  had  [89]  taken 
place  respecting  the  Zemindary  since  the  year  1754-5.  He  further  alleged,  that  it 
was  a  mere  fabrication  to  state  that  a  deed  was  given  in  177.3  by  Eunchun  Lai,  and 
contended  that  the  deed  dated  the  7th  of  May,  1797,  alleged  to  have  been  given  by 
his  grandfather,  was  unworthy  of  credit.  He  admitted  that  a  deed,  granting  per- 
gunna Easaepar  to  the  father  of  the  Appellant,  had  been  executed  by  hia  grand- 
father, and  he  gave  the  following  explanation  of  the  fact.  He  said  that  his  grand- 
father had  made  the  Appellant's  father  manager  of  all  the  affairs  of  the  Zemindarr. 
but,  in  consequence  of  misconduct,  he  subsequently  dismissed  him  and  took  the  per- 
gunna under  his  own  management.:  that  many  false  suits  were  instituted  agains* 
the  Raja,  and  he  was  imprisoned,  and  the  whole  Zemindary  was  in  danger  of  beinr 
sold  in  parcels  by  the  litigant  parties.  That  the  father  of  the  Defendant  induced 
his  grandfather  to  make  a  grant  of  the  pergunna  of  Easaepar  to  him,  to  save  the 
entire  Zemindary  from  ruin.  He  relied  upon  Ben.  Reg.  X.,  1800,  respecting  in- 
divisible estates,  in  support  of  his  claim  to  resume  the  pergunna. 

The  Appellant,  having  attained  his  majority,  put  in  a  rejoinder  in  person,  and 
insisted  that,  when  disputes  arose  between  Muni  Lai  and  Mohun  Lai,  the  Zemindarr 
was  divided,  and  there  was  then  no  custom  to  prevent  its  division. 

The  evidence  was  conflicting.     On  the  part  of  the  Respondent,  evidence  was 
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given  that  according  to  law  and  usage  the  Zemindarj  of  Pacheet  was  descendible 
as  an  entire  Raj,  to  a  single  heir;  that  a  grant  by  a  Raja  was  not  binding  on  his 
successor,  but  might  be  resumed ;  that  on  the  death  of  Eunchun  Lai,  in  1781,  Raja 
Raghonath  Narayun,  the  greatrgrandfather  of  the  Respondent,  entered  into  posses- 
sion [903  °'^  ^^  pergunna  in  dispute,  and  that  the  deed  of  the  7th  of  May,  1797, 
declaring  that  Sutroghun  was  to  hold  for  life  only,  was  duly  executed.  On  the  part 
of  the  Appellant,  evidence  was  adduced  to  show  that  the  Zemindary  was  a  divisible 
inheritance,  and  had  been  divided  between  Muni  Lai  and  Mohun  Lai ;  he  put  in 
evidence  a  deed,  dated  the  26th  of  July,  1775,  from  Raghonath  Narayun  Deo  to  Kun- 
chun  Lai,  granting  Kunchun  Lai  the  pergunna  Kasaepar,  and  giving  his  second 
son,  Sutroghun,  for  adoption,  and  examined  witnesses  to  show  that  Sutroghun  had 
succeeded  to  the  pergunna  in  dispute,  by  inheritance. 

The  suit  was  brought  in  the  first  instance  before  Mr.  Walpole,  the  second  judge 
of  the  Provincial  Court,  but  no  decision  was  given  by  him,  the  suit  being  referred 
to  Mr.  James  Curtis,  the  fifth  judge.  He,  on  the  27th  of  February,  1829,  delivered 
judgment,  and  decreed  the  Plaintiff's  claim  to  be  dismissed,  declaring  that  the  per- 
gunna in  dispute  was  the  hereditary  property  of  Sutroghun,  and  that  the  possession 
of  the  Defendant  and  his  ancestors  had  been  by  proprietary  right  before  the  Com- 
pany's Government,  and  that  the  Plaintiff's  claim  to  the  hereditary  property  of  the 
Defendant  could  not  be  admitted  or  heard  under  any  Regulation ;  that  his  claim 
was  unfounded  and  improper,  and,  therefore,  ordered  that  the  case  be  dismissed 
with  costs,  and  the  Defendant  to  be  in  possession  of  the  pergunna. 

The  Respondent  appealed  from  this  decision  to  the  Sudder  Dewanny  Adawlut, 
at  Bengal,  and  filed,  on  the  7th  of  February,  1833,  his  reasons  of  appeal  against 
the  Provincial  Court's  decree,  contending,  that  it  was  contrary  to  evidence  and  the 
family  usage ;  he  also  filed  further  documentary  evidence  to  prove  such  usage.  The 
appeal  came  on  for  hearing  before  Mr.  [91]  R.  H.  Rattray,  one  of  the  Judges  of  the 
Sudder  Dewanny  Court,  who,  on  the  26th  of  March,  1833,  pronounced  the  decree  of 
the  Court,  which  concurred  with  the  opinion  of  the  Provincial  Judge,  and  ordered 
that  the  claim  and  appeal  of  the  Appellant  should  be  dismissed,  and  the  decision  of 
the  Calcutta  Provincial  Court  affirmed,  with  coets. 

The  Respondent  presented  a  petition  to  the  Sudder  Court,  praying  for  a  review 
of  judgment,  submitting  that  the  decree  wtfs  contrary  to  the  provisions  of  the  Ben. 
Reg.  X.  of  1800  (a),  and  the  law  and  the  usage  of  the  family.  He  also  petitioned 
the  Governor-General  of  India  on  the  subject  of  the  Sudder  Court's  decree,  alleging, 
that  such  decree  was  opposed  to  the  established  usage  of  the  country  in  which  the  per- 
gunna was  situate. 

[92]  An  official  inquiry  was  made  in  the  Government  offices,  to  ascertain  what 
records  were  in  existence  concerning  the  proceedings  of  1771,  whereby  the 
hereditary  right  of  Muni  Lai  to  the  Zemindary,  as  an  indivisible  Raj,  had  been  in- 

(a)  Regulation  X.  of  1800  recognises  the  custom  of  indivisible  estates  of  inherit- 
ance in  the  Jungle  mahals. 

Section  I.  enacts,  that  "  By  Regulation  XI.  of  1793,  the  estates  of  proprietors  of 
land  dying  intestate,  are  declared  liable  to  be  divided  among  the  heirs  of  the 
deceased,  agreeably  to  the  Hindoo  or  Mahomedan  laws.  A  custom,  however,  having 
been  found  to  prevail  in  the  jungle  mahals  of  Midnapore  and  other  districts,  by 
which  the  succession  to  landed  estates  invariably  devolves  to  a  single  heir,  without 
the  division  of  the  property,  and  this  custom  having  been  long  established,  and 
being  founded  in  certain  circumstances  of  local  convenience,  which  still  exist,  the 
Governor-General  in  Council  has  enacted  the  following  rule,  to  be  in  force  in  the 
provinces  of  Bengal,  Behar,  and  Orissa,  from  the  date  of  its  promulgation. 

"  Sect.  II.  Regulation  XI.  1793,  shall  not  be  considered  to  supersede  or  affect  any 
established  usage  which  may  have  obtained  in  the  jungle  mahals  of  Midnapore  and 
other  districts,  by  which  the  succession  to  landed  estates,  the  proprietor  of  which 
may  die  intestate,  has  hitherto  been  considered  to  devolve  to  a  single  heir,  to  the 
exclusion  of  the  other  heirs  of  the  deceased.  In  the  mahals  in  question,  the  local 
custom  of  the  country  shall  be  continued  in  full  force  as  heretofore,  and  the  Courtx 
of  Justice  be  guided  by  it  in  the  decision  of  all  claims  which  may  come  before  them 
to  the  inheritance  of  landed  property  situated  in  those  malialR." 
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vestigated.  The  consequence,  of  these  inquiries  was,  that  additional  documents, 
relative  to  the  proceedings  of  1771,  were  produced,  showing  the  investigation  whicli 
had  then  taken  place,  and  the  decision  which  had  been  then  come  to  in  favour  of  the 
rights  of  Muni  Lai ;  some  additional  precedents  of  decisions  supporting  the  Respond- 
ent's claim  to  succeed  to  the  entire  Raj  were  also  produced. 

By  an  order  of  the  Sudder  Court,  bearing  date  the  25th  of  May,  1837,  it  was 
ordered,  that  a  review  of  the  case  should  be  admitted,  and  the  case  restored  to  iti 
former  number. 

The  review  being  admitted,  the  appeal,  with  the  further  evidence,  came  on 
again  before  Mr.  R.  H.  Rattray,  and  that  Judge  was  of  opinion  that  his  former 
decision  ought  to  be  reversed.  In  giving  judgment,  on  the  21st  of  August,  1838,  he 
said,  "  As  it  appears  by  the  letter  of  Mr.  Alexander  Higginson,  supervisor  of  the 
districts  of  Beerbhoom,  and  others,  to  the  Council  of  Moorshedabad,  dated  the  2l8t  of 
January,  1771,  and  especially  by  the  opinion  of  the  deputy  minister  of  the  Nazim 
of  Moorshedabad,  regarding  the  Zemindary  of  the  chukla  of  Pacheet,  and  by  the 
letter  of  the  Council  of  Moorshedabad,  which  was  sent  with  the  order  of  the  deputy 
minister,  that  Muni  Lai  had  absolute  possession  of  the  Zemindary  of  Chukla  Pacheet, 
and  that  a  maintenance  was  allowed  to  Kunchun  Lai,  as  being  a  descendant  of  the 
younger  brother,  and  that  the  expenses  allowed  to  Kunchun  Lai  for  his  possession 
and  management  of  the  chukla  of  Pacheet  was  discontinued,  which  removes  the 
plea  [93]  of  the  Defendant  that  the  Zemindary  was  divided  between  Muni  Lai  and 
Mohun  Lai  in  the  Bengal  year  1 155,  and  that  after  the  death  of  Mohun  Lai  the  half 
of  the  Zemindary  went  to  Kunchun  Lai,  and  that  Sutroghun  g^t  a  gift  of  the  per- 
gunna  from  Kunchun  Lai,  and  afterwards  from  Bhurut  Sikhur,  alias  Raja  Gur- 
rood  Narayun,  in  the  Bengal  year  1204,  and  the  Defendant  has  no  further  right  to 
the  pergunua  by  inheritance  or  by  gift ;  for  if  the  father  of  the  Defendant  had  really 
possession  of  the  property  in  dispute  by  right  of  inheritance,  there  was  no  need  of 
taking  a  gift  of  it,  and  if  the  Raj  and  Zemindary  had  been  divided  between  Muni 
Lai  and  Mohun  Lai,  a  separate  contract  would  certainly  have  been  made  by  the 
Nazim  of  the  province  or  the  Company's  Government  with  each  of  them,  which 
was  not  done."  He  then  proceeded,  "  The  Defendant  pleads  the  limitation  of  time, 
which  deserves  no  attention,  as  it  is  not  applicable  to  this  case,  for  it  appears  by 
the  papers  of  the  case  that  the  property  in  dispute  was  given  for  the  maintenance, 
and  by  the  family  usage  the  new  Raja  has  the  power  of  continuing  or  resuming  it, 
and  if  any  Raja  had  not  resumed  it,  he  had  the  power  of  continuing  it  by  the  family 
usage ;  and  the  limitation  of  time  cannot  be  applied  to  the  proprietary  right  of  the 
Defendant,  and  this  suit  was  instituted  within  a  short  time  after  the  death  of 
Sutroghun  "  :  and  he  directed  that  the  papers  in  the  suit  should  be  laid  before  another 
Judge. 

The  case  accordingly  came  before  Mr.  Abercrombie  Dick,  another  of  the  Judges 
of  the  Sudder  Court.,  who  differed  from  Mr.  Rattray,  and  was  of  opinion  that  the 
decision  of  the  Provincial  Court  of  Calcutta,  and  the  former  decision  of  the  Sudder 
Court  was  proper,  and  sliould  be  affirmed.     He  gave  his  judgment  on  the  [94]  2nd  of 
December,  1839,  as  follows: — "It  clearly  appears  by  the  English  papers  received, 
that  Muni  Lai,  alias  Raja  Raghonath  Narayun,  got  orders  for  the  entire  Zemindary 
from  Government  and  the  Nawab,  and  for  a  monthly  allowance  to  be  made  to 
Kunchun  Lai ;  but  although  every  search  has  been  made,  no  such  document  has  been 
found  to  show  that  Raja  Raghonath  Narayun  obtained  possession  of  the  entire 
Zemindary,  or  that  Kunchun  Lai  received  his  allowance.     On  the  contrary,  it  is 
quite  clear  by  the  documents  produced  by  the  Defendant,  that  after  getting  the 
order,  Raghonath  Narayun  agreed  to  leave  to  Kunchun  Lai  the  pergunna  of  Kasaepar, 
and  Kunchun  Lai  to  give  up  the  rest  of  his  Zemindary  to  Muni  Lai,  which  was  done. 
It  is,  therefore,  my  opinion  that  this  claim  of  the  Plaintiff  is  not  connected  with 
family  usage,  and  the  Plaintiff  is  not  competent  to  annul  an  adjustment  made 
between  those  two  which  has  continued  so  long  a  time  merely  upon  family  usage. 
which  has  nothing  to  do  with  this  case,  and  I,  therefore,  think  that  the  claim  of  the 
Plaintiff  should  not  be  admitted,  and  that  the  decision  of  the  Provincial  Court  and 
former  decision  of  this  Court,  should  be  affirmed." 

The  Court  being  thus  divided  in  opinion,  it  became  necessary  to  resort  to  a  third 
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Judge,  and  the  case  came  before  Mr.  Lee  Warner,  who,  on  the  24th  of  February,  1840, 
pronounced  the  final  decree  in  the  cause,  by  which,  concurring  with  Mr.  Rattray,  he 
decreed  the  appeal  and  reversed  the  previous  decisions  of  the  Provincial  and  Sudder 
Courts.  The  principal  part  of  his  judgment  was  in  these  terms: — "It  is  my 
opinion,  that  the  claim  of  the  Plaintiff,  for  the  reasons  hereinafter  given,  is  in  every 
respect  correct,  for  one  of  the  reasons  of  Mr.  James  Curtis,  Judge  of  [96}  the  Pro- 
vincial Court,  stated  in  his  decision  of  the  27th  of  February,  1829,  is,  that  in  the 
year  1155,  the  Zemindary  of  Pacheet  was  divided  between  Muni  Lai  and  Mohun 
Lai  by  Mookund  Deo,  the  Zemindar  of  Ramgur,  in  half-shares,  by  which  the  family 
usage  that  the  Zemindary  is  not  divided  has  not  been  proved ;  but  when  the  Com- 
pany's Government  was  established,  it  appears  that,  on  the  4th  of  May,  1771,  Raja 
Raghonath  Narayun  was  put  in  full  possession  of  his  Raj  by  the  order  of  the  then 
Government,  and  of  the  Zemindary ;  and  before  that  he  had  an  order  of  the  Nawab 
and  the  usual  investiture,  and  the  petition  which  the  agent  of  Kuuchun  Lai 
presented,  that  tlie  half  of  the  Zemindary  was  his  right,  and  that  Muni  Lai  Itaglionatli 
Narayun  Deo  had  forcibly  taken  it,  was  rejected ;  and  he  was  informed  that  if  he 
would  go  to  Paclieet  he  would  get  a  proper  allowance,  as  he  was  a  descendant  of  a 
younger  brother  of  the  family,  by  which  the  division  of  tlie  Zemindary  between 
Muni  Lai  and  Moliun  Lai  was  annulled,  and  the  entire  Zemindary  was  restored  to 
the  Raja.  The  ground  of  the  Judge  of  the  Provincial  Court  on  this  point  is  defective 
and  unavailing.  Regarding  the  second  ground,  on  the  limitation  of  time,  that  after 
such  long  possession  the  case  cannot  be  admitted  by  the  Court,  under  Reg.  IIL  of 
1793,  and  sec.  iii.  Reg.  IL  of  1805,  as  stated  in  his  decision,  it  is  necessary  to 
consider  the  claim  in  this  case,  whether,  by  the  order  of  the  9th  of  December,  1818,  it 
is  really  the  time  of  dispossession  or  not ;  but  as  the  suit  originated  in  the  order  of 
the  Collector  to  appoint  a  guardian  and  to  institute  the  suit,  and  there  was  no 
dispute  before  that  for  the  talook  in  dispute,  which  was  given  for  maintenance,  and 
the  former  Rajas  had  the  power  of  confirming  or  resuming  it  by  [96]  the  family 
usage,  the  time  should  be  reckoned  from  tlie  date  of  the  Collector's  order  which  gave 
rise  to  the  claim,  and  it  is  clear  that  the  suit  of  the  Plainti£f,  Appellant,  has  therefore 
been  instituted  within  the  prescribed  time ;  moreover,  tlie  possession  of  the  Respon- 
dent and  his  ancestor  was  only  for  maintenance,  and  not  for  money  or  any  other  con- 
sideration to  give  a  proprietary  possession:  it  is,  therefore,  necessary  to  ascertain 
whether  this  pergunna  was  given  for  maintenance  or  acquired  by  inheritance 
without  the  consent  or  confirmation  of  the  Rajas.  It  certainly  appears  by  the 
English  letter  and  inquiries  of  1771,  and  of  the  agent  of  the  Governor-General  at 
Hazaribaugh,  which  were  made  by  order  of  the  Government,  into  the  iisages  of  this 
family,  that  the  eldest  son  becomes  the  Raja,  and  gets  full  possession  of  the  entire 
Zemindary,  and  the  other  sons  and  heirs  liave  a  maintenance.  There  is,  therefore, 
no  doubt  that  the  pergunna  in  dispute  is  included  in  the  Zemindary,  and  the  De- 
fendant can  have  no  hereditary  right,  although  before  the  Company's  Government 
there  were  frequent  transfers  and  contentions.  It  is  not  necessary  to  inquire  into 
them ;  the  order  of  the  4th  of  May,  1771,  is  sufficient  and  conclusive  for  the  trial  of 
this  case." 

From  this  final  decree,  the  present  appeal  was  brought,  ond  now  came  on  for 
hearing. 

Mr.  Turner,  Q.C.,  Mr.  Forsyth,  and  Mr.  Maule,  for  the  Appellant,  contended,  that 
the  hereditary  right  of  the  Appellant  to  the  pergunna  through  Kunchun  Lai  was 
proved,  denying  that  it  was  tlie  custom  or  usage  of  the  family  that  a  single  heir 
should  succeed  to  the  entire  Zemindary,  or  that  the  Zemindary  was  inalienable,  and 
Rub-[97]-mitted,  that  such  custom,  if  it  formerly  existed,  had  been  infringed  by  tlie 
division  of  the  Zemindary  between  Muni  Lai  and  Mohun  Lai.  That  the  grant  of  the 
pergunna  to  Kunchun  Lai,  and  confirmed  to  Sutroghun,  was  in  fee,  and  did  not 
terminate  with  the  life  of  the  grantor,  and  was  not  liable  to  resumption  or  annexa- 
tion to  the  Zemindary  by  the  Respondent  as  the  reigning  Raja  ;  though  if  such  grant 
was  for  maintenance  only,  it  might  have  been  resumable.  That  as  the  Appellant  and 
his  ancestors  had  been  so  long  in  possession,  the  ontis  j'robtindi  was  upon  the  Respon- 
dent to  prove  the  custom  to  resume. 

Mr.  Wigrain,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respon- 
dent, submitted.  First,  that  the  pergunna  in  question  formed  part  of  Pacheet,  which 
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was  a  Raj  and  indivisible,  descending  entire  to  a  single  heir  to  the  exclusion  of  the 
rest  of  the  family,  and  that,  according  to  the  entailed  character  of  the  Raj,  like  a 
Scotch  entail,  was  not  barrable.  Second,  that  the  only  title  of  the  Appellant's  father 
to  the  pergunna  was  under  a  deed  of  gift  and  provision  for  life,  which  did  not  enure 
beyond  the  lifetime  of  the  grantor.  Third,  that,  according  to  the  law  and  usage  of 
the  family,  it  was  not  competent  for  any  former  Raj  to  bind  his  successors  by  a 
permanent  grant  of  property  belonging  to  the  Raj,  and  even  if  such  grant  had  been 
in  fee,  being  made  by  a  former  Raja,  it  was  not  binding  on  the  Respondent,  and  was 
resumable  by  him.  Fourth,  that,  according  to  the  provisions  contained  in  the  deed 
of  the  7th  of  May,  1 797,  the  pergunna  reverted,  on  the  death  of  the  Appellant's  father, 
to  the  Raj. 

[98]  The  authorities  referred  to  upon  the  question  of  Pacheet  being  a  Raj  and 
inalienable,  were  Ben.  Regs.  XL  of  1793  and  X.  of  1800;  1  W.  Macnaghten's 
Principles  of  Hindoo  Law,  7;  1  Strange's  Hindoo  Law.  198,  208  (2  Edit.);  and 
Roja  Deedar  Hussein  v.  Ranee  Xuhoor-oon-Nissa  (2  Moore's  Ind.  App.  Cases,  441). 

Judgment  was  delivered  by 

I^rd  Langdale  (Feb.  22,  1850). — In  this  case,  an  action  was  brought  in  the  Pro- 
vincial Court,  of  Calcutta  by  the  Respondent,  Maharaja  Dheraj  Gurrood  Narayun 
Deo,  against  tiie  Appellant,  Anund  ikl,  to  recover  from  him  the  possession  of  the 
pergunna  of  Kasaepar,  part  of  the  2^mindary  of  Pacheet.  situate  in  the  Jungle 
mahals  in  the  Presidency  of  Bengal. 

By  the  decree  of  Mr.  James  Curtis,  made  in  the  Provincial  Court,  on  the  27th  of 
February,  1829,  it  was  ordered,  that  the  case  should  be  dismissed,  that  tlie  De- 
fendant (the  Appellant,  Anund  Lai)  should  be  in  possession  of  the  pergunna  in 
dispute,  and  that  all  the  costs  of  the  Court  should  be  charged  to  the  Plaintiff.  From 
this  decree  the  Respondent  presented  an  appeal  to  the  Sudder  Dewanny  Court  at 
Calcutta,  and  on  the  hearing  by  Mr.  Rattray,  on  the  26th  of  March,  1833,  it  was 
adjudged,  that  the  decision  of  the  Provincial  Court  was  in  every  respect  just  and 
proper.  The  exceptions  of  the  Plaintiff  (the  now  Respondent)  were  held  to  be  vain, 
his  claim  and  appeal  were  dismissed,  and  the  decision  of  the  Provincial  Court  was 
affirmed.  After  this  the  Respondent  presented  a  petition  for  review  of  judgment, 
and  the  petition  liavin<j;  been  granted,  the  cause  was  again  heard  by  Mr.  Rattray,  on 
the  21st  of  August,  1838 ;  the  Re-[99]-spondeut  then  produced  several  additional 
documents,  and  it  was  held  by  Mr.  Rattray,  that  the  documents  produced  by  the 
Plaintiff  proved  his  claim,  and  thereupon  Mr.  Rattray  decreed  that  his  former 
decision  should  be  reversed ;  but  the  concurrence  of  another  Judge  being  necessary, 
under  the  circumstances,  he  ordered  the  papers  to  be  laid  before  another  Judg^,  to 
pass  a  final  order.  The  case  was  afterwards  brought  before  Mr.  Abercrombie  Dick, 
another  Judge  of  the  Sudder  Dewanny  Court,  at  Calcutta,  and  on  the  2nd  of 
December,  1839,  he  held,  that  the  claim  of  the  Plaintiff  ought  not  to  be  admitted,  and 
that  the  decision  of  the  Provincial  Court,  and  the  first  decision  of  Mr.  Rattray, 
should  be  affirmed.  In  consequence  of  this  difference  of  opinion,  it  was  ordered,  that 
the  papers  should  be  laid  before  another  Judge  to  pass  a  final  order.  Under  these 
circumstances  the  case  was  again  heard  before  Mr.  Edward  Lee  Warner,  who  con- 
curred with  Mr.  Rattray  in  the  opinion  recorded  by  him  on  the  21st  of  August,  1838, 
and  differed  from  Mr.  Dick  in  his  opinion  recorded  on  the  11th  of  September,  1839, 
and  finally  ordered,  that  the  claim  and  appeal  of  the  Plainti£f  should  be  decreed, 
that  the  former  decree  of  the  Sudder  Dewanny  Court,  dated  26th  of  March,  1833. 
which  affirmed  the  decision  of  the  Calcutta  Provincial  Court,  should  be  reversed,  and 
that  the  Plaintiff  should  be  put  into  possession  of  the  property  in  dispute,  and  the 
costs  of  the  Court.  It  is  from  this  decree  that  the  present  appeal  to  Her  Majesty  in 
Council  is  presented  by  Anund  Lai,  the  Defendant  in  the  cause  below,  and  now  the 
Appellant. 

It  appears  that  the  family  of  Narayun  Deo  had  in  some  way  had  possession  of  the 
Rajship  and  Zemindary  of  Pacheet  for  several  generations,  and  that  for  several 
[100]  years  before  the  year  1769,  the  possession  had  been  the  subject  of  great  and 
violent  contention,  amounting  to  actual  war  between  the  different  members  of  the 
family.  Muni  Lai  was  the  eldest  son  of  the  eldest  branch.  He  had  two  uncles, 
Mohun  Lai  and  Kunchun  Lai.     Mohun  Lai  had  possession  of  and  claimed  to  be 
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entitled  to  part  of  the  Zemindary,  or  the  part  of  the  lands  comprised  in  the 
Zemindary.  Upon  his  death,  in  1 769,  his  brother,  Eunchun  Lai,  became  possessed 
of  such  part  of  the  Zemindary  or  land  as  had  been  possessed  by  Mohun  Lai,  and  in 
1770,  Muni  Lai,  as  Zemindar,  complained  to  the  Council  of  Revenue  of  Moorshedabad, 
that  he  had  been  forcibly  dispossessed  of  his  Zemindary ;  tliat,  after  expelling  one 
member  of  his  family,  he  had  got  possession  of  part  of  the  Raj  and  Zemindary,  but 
that  Mohun  Lai  had  also  a  part,  and  after  his  death,  Kuncbun  Lai  had  been  in 
possession  of  some  pergunnas  of  the  Zemindary,  and  intended  taking  more.  He 
stated,  that  by  the  ancient  custom  of  the  family  for  many  generations,  after  the 
death  of  the  Raja,  the  eldest  son  succeeded  him,  and  the  other  sons  had  a  maintenance 
for  life,  and  thit  the  Zemindary  was  never  divided.  He  therefore  prayed  that  the 
family  usage  of  the  Zemindary  might  be  inquired  into,  and  that  he  might  be  ordered 
to  be  put  into  possession  of  the  whole  Zemindary. 

In  consequence  of  this  complaint  and  request,  an  inquiry  was  instituted  and  a 
report  made,  and  in  the  result,  and  on  the  7th  of  March,  1771,  the  Council  of  Revenue 
concluded,  or  came  to  the  determination,  that  the  succession  to  the  whole  Zemindary 
devolved  by  inheritance  to  the  Raja  Muni  Lai,  and  that  Eunchun  Lai  (his  uncle) 
ought  to  have  a  reasonable  and  equitable  allowance  for  his  subsistence,  which,  in 
right  [101]  of  his  being  descended  from  a  junior  branch  of  the  family,  was  secured 
to  him  by  a  clause  in  the  sunud. 

The  Naib  Dewan's  perwanna  of  investiture  was  obtained  and  sent  to  Mr. 
Higgiuson,  the  supervisor  of  Pacheet,  who  was  desired  to  instal  Muni  Lai  in  the 
Zemindary,  and  in  May,  1771,  Mr.  Higginson  installed  him  in  the  whole  Zemindary, 
and  delivered  to  him  the  Nawab's  perwanna,  and  the  customary  khilate  on  the 
occasion.  Eunchun  Lai,  on  hearing  that  he  was  deprived  of  his  share  of  the  Zemin- 
dary which  he  had  possessed  (which  Mr.  Higginson  calls  the  half  of  the  Zemindary), 
retired  to  Ramgur,  and  was  invited  to  return,  with  a  promise  of  protection  and  the 
enjoyment  of  a  monthly  allowance  for  himself ;  with  this  he  does  not  appear  to  have 
been  at  first  contented,  for,  on  the  15th  of  June,  1772,  he  complained,  by  his  vakeel, 
that  he  had  been  supplanted  in  his  division  of  the  Zemindary,  and  he  prayed  t^at  he 
might  be  restored  to  his  Zemindary;  he  was  answered,  that  if  he  would  return  to 
Pacheet,  an  equitable  and  reasonable  allowance  would  be  granted  to  him  for  his 
subsistence,  as  was  due  to  him  by  a  clause  in  the  sunud. 

Soon  after  this  Bhadur  Sing,  the  only  son  of  Eunchun  Lai,  died,  and  in  August, 
1773,  Eunchun  Lai  adopted  as  his  son,  Sutroghun  (the  second  son  of  the  Raja  Muni 
Lai),  and  committed  to  him  what  is  called  the  whole  property,  during  the  life  and 
after  the  death  of  Eunchun  Lai. 

No  contemporaneous  instrument,  executed  by  Muni  Lai,  is  produced;  but  the 
pergunna  of  Easaepar  being  within  or  part  of  the  Zemindary  of  Pacheet,  some 
arrangement  was  entered  into  between  Muni  Lai  and  Eunchun  Lai,  and  a  deed  is 
produced,  dated  the  2€th  of  July,  1775,  by  which  Muni  Lai  is  alleged  to  have  agreed 
as  follows: — "  As  my  uncle,  Eunchun  Lai,  has  [102]  relinquished  his  half  of  the  Raj, 
and  come  to  terms  with  me,  I  have  given  the  pergunna  of  Easaepar  to  him,  and  as  he 
has  no  son,  he  has  asked  me  to  give  him  Mudhun  Lai  (another  name  for  Sutroghun), 
whom  he  would  adopt,  and  keep  as  his  son ;  I  have,  therefore,  according  to  the 
request  of  my  uncle,  given  him  Mudhun  Lai,  in  the  presence  of  [the  persons  named  in 
the  deed],  in  whose  presence  he  has  given  the  entire  pergunna  and  all  his  property 
to  Mudhun  Lai,  and  also  have  given  the  pergunna  and  entire  property  of  my  uncle  to 
Mudhun  Lai." 

The  question  in  this  cause  depends  entirely  on  the  title  which  Eunchun  Lai  had 
or  obtained  to  the  pergunna  of  Easaepar. 

The  Appellant  alleges,  that  the  Raja  had  a  right  to  alienate  any  part  of  the 
Zemindary ;  and  that  Eunchun  Lai,  even  if  he  had  no  previous  right  to  Easaepar, 
Acquired  a  right  to  it  by  the  deed  of  the  26th  of  July,  1 775,  and  that  the  circumstances 
under  which  Eunchun  Lai  had  possessed  a  portion  of  the  Zemindary  were  such,  that 
the  relinquishment  of  his  claim  to  it  was  a  sufficient  consideration,  if  any  considera- 
tion were  required,  for  the  grant  to  him  of  the  pergunna  of  Easaepar. 

The  Respondent,  on  the  other  hand,  contends,  that  the  Zemindary  was  indivisible 
or  inalienable,  and  consequently,  that  Muni  Lai  was  incapable,  for  any  consideration, 
to  transfer  any  portion  of  it  to  Eunchun  Lai,  so  as  to  bind  his  successor  in  the 
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Zemindarj ;  he  further  insists,  that  Muni  Lai  did  not  attempt  to  make  an  absolute 
gift  of  £asaepar  to  Eunchuu  Lai,  but  gave  it  to  him  only  for  the  maintenance,  or 
part  of  the  maintenance,  to  which  he  vas  entitled  from  the  Raja,  and  that  the  gift 
(being  only  for  maintenance)  could  have  no  binding  effect  against  the  successor  of 
the  Raja. 

[103]  The  Appellant  admits  that  a  grant  for  maintenance  ceases  with  life  of  the 
grantor,  and  he  relies  on  the  power  of  the  Raja  to  alienate,  and  the  actual  alienation 
which  he  says  was  made,  and,  under  these  circumstances,  the  title  of  the  Plaintiff 
fails  in  either  case;  first,  if  the  Raja  was  incapable  of  alienating  any  part  of  the 
Zemindary,  or,  secondly,  if  the  grant  of  Easaepar  was  for  maintenance ;  and  as  it 
appears  to  us,  that  the  inalienability  of  the  Zemindary  has  not  been  sufficiently 
established,  it  is  necessary  for  us  to  consider,  whether  or  not  the  grant  of  Muni  Lai 
of  Kasaepar  to  Kunchun  Lai  was  for  maintenance?  If  it  was,  the  Appellant  has  no 
title  to  it. 

We  consider,  that  by  the  proceedings  in  1770  and  1771,  from  which  Eunchun  Lai 
in  vain  attempted  to  obtain  relief  in  1772,  it  was  clearly  established  that  Muni  Lai 
was  entitled  by  inheritance  to  the  whole  Zemindary,  and  that  his  uncle,  Eunchun 
Lai,  was  entitled  to  an  equitable  and  reasonable  allowance,  to  be  granted  to  him  for 
his  subsistence.  It  was  in  this  state  of  their  respective  rights,  that  the  transaction 
of  1773,  or  of  1773  and  1775,  took  place.  It  may  be  questionable  whether  the  deed 
of  the  26th  of  July,  1775,  is  genuine;  but  supposing  it  to  be  so,  Muni  Lai  thereby 
gave  the  pergunna  of  Easaepar  to  Eunchun  Lai,  without  making  any  mention  of 
maintenance,  and  the  circumstances  of  the  case  were  such  that  there  might  have 
been  an  intention  to  give  more  than  maintenance,  and  that  for  valuable  considera- 
tion. Nevertheless,  there  is  nothing  in  the  deed  to  prove  that  in  this  gift  of  the 
pergunna  of  Easaepar,  more  than  a  provision  for  maintenance  was  intended,  and 
documents  of  a  subsequent  date  appear  to  us  to  show  satisfactorily  that  no  more  was 
intended. 

Eunchun  Lai  died  about  1781,  and  was  succeeded  [104]  by  his  adopted  son. 
Sutroghun,  the  second  son  of  Muni  Lai.  Muni  Lai  died  in  1792,  and  was  succeeded 
in  the  Zemindary  by  his  eldest  son,  Bhurut  Sikhur.  If  the  grant  of  Easaepar  to 
Eunchun  Lai  had  beien  a  valid  permanent  grant,  Sutroghun  was  entitled  to  it  with- 
out any  re-grant  or  confirmation  by  Bhurut  Sikhur;  but  on  the  7th  of  May,  1797, 
as  he  says,  without  having  seen  the  former  deed,  Bhurut  Sikhur  executed  a  new  deed, 
authorizing  Sutroghun  to  possess  Easaepar,  according  to  the  former  deeds.  This 
deed  is  quite  consistent  with  the  supposition  that  the  former  deed  was  a  grant  for 
maintenance,  but  inconsistent  with  the  supposition  that  the  former  deed  was  absolute. 
We  do  not  think  that  the  least  credit  is  due  to  the  deed  of  contemporaneous  date 
alleged  to  have  been  executed  by  Sutroghun  to  Bhurut  Sikhur. 

It  appears  by  the  report  of  Mr.  Vander  Hayden  (in  January.  1799).  that  the 
country  was  in  a  very  unsettled  state,  that  Bhurut  Sikhur  was  in  very  great 
pecuniary  difficulties ;  and  proceedings  were  adopted  to  set  aside  sales  which  were 
supposed  to  have  been  improperly  obtained  from  him.  And  some  disputes  were 
subsisting  between  Sutroghun  and  Bhurut  Sikhur,  respecting  the  payment  of  so 
much  of  the  revenue  of  the  Zemindary  as  was  due  from  Sutroghun,  in  respect  of 
Easaepar,  part  of  the  land  within  the  2jemindary,  to  Bhurut  Sikhur.  by  whom  the 
revenue  of  the  whole  Zemindary  was  payable  to  Government,  and  also  in  respect  of  a 
money  allowance  for  maintenance,  which  Sutroghun  claimed  to  be  due  to  him  from 
Bhurut  Sikhur. 

On  the  15th  of  August,  1803,  Sutroghun  presented  a  petition  to  the  Governor, 
in  which  he  complained  of  Bhurut  Sikhur ;  that  he  had  stopped  an  allowance  in 
cash  made  to  him  by  deed ;  besides  which,  he,  Sutroghun,  had  the  pergunna  of 
Easaepar,  for  his  mainte-[105]-nance;  and  that  Bhurut  Sikhur  had  made  a  grant 
of  that  pergunna  given  for  his  maintenance  to  the  son  of  his  eldest  son.  He  alleged 
further,  that  he  was  enjoying  Kasaepar  as  a  maintenance  from  his  father  and  his 
uncles  (Muni  Lai  and  Kunchun  Lai),  and  that  the  Raia,  his  brother  fBhuriit  Sikhur). 
when  he  succeeded  to  the  Raj,  gave  him  a  deed,  under  his  seal  and  signature,  con- 
firming the  former  deed,  and  had  it  registered  ;  yet  he  was  prepared  to  take  the  law 
into  his  own  hands  and  eject  the  petitioner  from  the  pergunna.  L'pon  this  petition 
Bhurut  Sikhur  was  ordered  to  report  in  twelve  days ;  what  was  done  upon  it  does  not 
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appear ;  but  it  seems  that  Sutroghun  was,  for  that  time,  quieted  in  his  possessioa  of 
Kasaepar,  for,  in  November,  1804,  he  presented  another  petition,  in  the  commence- 
ment of  which  he  states,  that  he  was  well  by  favour  of  the  magistrates,  to  whom  it  was 
addressed ;  and  that  the  pergunna  of  Kasaepar  was  for  his  maintenance,  and  that  he 
had  enjoyed  it  by  paying  the  Government  revenue  to  the  Raja  annually ;  and  again 
complaining,  that  the  Raja  evaded  payment  of  his  annual  allowance,  and 
also  intended  to  take  possession  of  the  pergunna  again;  this  petition 
was  also  referred  to  the  Raja  to  report,  and  we  have  no  account  of  what  was 
done  upon  it ;  but  it  seems  that  Sutroghun,  not  receiving  his  money  allowance  from 
the  Raja,  neglected  to  pay  to  the  Raja  the  contribution  due  for  Kasaepar  to  the 
revenue  of  the  Zemindary,  payable  by  the  Raja,  and  an  offer  was  made  to  Sutroghun 
to  have  Kasaepar  excluded  from  the  Zemindary,  and  entered  in  his  own  name,  if  he 
agreed  to  it.  The  dispute  was  continued,  and  was  explained  by  a  statement  of  Mr. 
Impey,  the  assistant  collector  at  Bancoorah,  made  on  the  9th  of  April,  1810. 

[106]  Bhurut  Sikhur  died  in  1810,  and  was  succeeded  by  Chyte  Sing,  who  died  in 
1819,  and  was  succeeded  in  the  Zemindary  by  the  Respondent. 

Sutroghun  Sing  died  in  1818,  and  was  succeeded  by  the  Appellant. 

The  dispute  which  subsisted  between  Bhurut  Sikhur  and  Sutroghun  continued 
between  the  Respondent  and  the  Appellant. 

And  the  question,  as  has  been  stated,  is,  whether  Sutroghun  was  entitled  to 
Kasaepar  absolutely,  or  only  for  his  maintenance!  And  having  regard  to  the 
respective  claims  of  Muni  Lai  and  Kunchun  Lai,  in  1770,  to  the  proceedings  of  the 
Council  of  Revenue,  the  deeds  of  1773  and  1775,  the  confirmation  of  the  grants  of 
1776  by  the  deed  of  1797,  and  the  distinct  statements  and  admissions  made  in  1803 
and  1804  by  Kunchun  Lai,  we  are  of  opinion,  that  Kunchun  Lai  was  entitled  to 
Kasaepar  only  for  his  maintenance,  and,  consequently,  that  the  Raja  (the  Plaintiff 
in  the  cause  below,  and  now  the  Respondent)  was  entitled  to  recover  possession. 

We  shall,  therefore,  humbly  report  to  Her  Majesty  that  the  appeal  ought  to  be 
dismissed,  and  the  decree  of  the  24th  of  February,  1840,  affirmed;  but  considering 
the  great  length  of  time  during  which  the  Appellant  continued  in  possession  of  the 
pergunna  in  question,  and  the  several  decisions  which  have  at  different  times  been 
pronounced  in  his  favour,  it  appears  to  us,  that  we  may,  without  impropriety, 
recommend  the  dismissal  of  the  appeal  without  costs.* 


[107]  RAJA  SUTTI  CHURN  GEOSAU— Appellant ;  SRI  MUDDEN  KISHORE 
mDOO,—RegponderU  *  [Feb.  12,  1850]. 

On  Appeal  from  the  Sadder  Dewam/ny  Adawlut  at  Bengal. 

Petition  to  dismiss  an  appeal  from  the  Sudder  Court  in  India,  and  for  an  Order 
directing  that  Court  to  carry  into  execution  the  terms  of  a  deed  of  com- 
promise, upon  which  the  withdrawal  of  the  appeal  was  founded,  refused. 

All  this  Court  will  do,  in  such  circumstances,  is  to  make  an  Order  of  dismissal, 
reserving  to  the  parties  leave  to  apply  to  the  Court  in  India,  to  take  further 
proceedings  in  pursuance  of  such  agreement. 

This  was  a  petition  to  dismiss  an  appeal.  The  parties  executed,  in  India,  a 
razinamah  (deed  of  compromise),  for  the  settlement  of  their  respective  claims,  the 
subject  of  the  cause,  and  for  the  withdrawal  of  the  appeal,  upon  certain  conditions 
specified  therein,  which  respected  the  taking  the  accounts  of  the  wasilat,  or  mesne 
profits.     The  petition,  besides  praying  for  the  withdrawal  of  the  appeal,  prayed,  that 

*  This  case  is  reported  in  the  6th  Ben.  Sud.  Dew.  Rep.,  p.  282,  nom.  "  I'nund  Lai 
Sing  V.  Maharaja  Guruvdiuirahi  Deit."  See  also  Beehee  I'unrhurn  Kooinaree  v. 
Maharaja  Gurundnarain  Deo,  (6  Ben.  Sud.  Dew.  Rep.,  p.  140,)  and  Muttummaut 
Mahranee  v.  Beiiee  I'ershad  tiai  (4  Ben.  Sud.  Dew.  Rep.,  p.  62). 

*  Present :  Members  of  the  Judicial  Committee, — ^Lord  Langdale,  Lord  Campbell, 
the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right 
Hon.  Sir  Edward  Ryan. 
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directions  might  be  given  to  the  Sudder  Dewanny  Court  to  carry  into  effect  the  terms 
of  the  deed  of  razinamah. 

Mr.  Turner,  Q.C.,  in  support  of  the  Petition. 

Mr.  Wigram,  Q.C.,  for  the  Respondent, 

Their  Lordships  granted  leave  to  withdraw  the  appeal,  but  refused  to  make  an 
Order  directing  the  Sudder  Dewanny  Court  to  carry  into  execution  the  terms  of  the 
deed  of  razinamah ;  leave  being  reserved  to  the  parties  to  apply  to  the  Court  below, 
to  take  further  proceedings  under  such  agreement. 

[108]  The  following  Order  in  Council  was  made  upon  the  Petition:  — 

"Her  Majesty,  having  taken  the  said  report  into  consideration,  was  pleased, 
by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to  order,  as  it 
is  hereby  ordered,  that  the  said  appeal  be,  and  the  same  is  hereby,  dismissed,  with 
leave  to  the  parties  to  apply  to  the  said  Court  of  Sudder  Dewanny  Adawlut,  to  take 
further  proceedings  in  pursuance  of  the  said  agreement,  whereof  the  Judges  of  the 
Court  of  Sudder  Dewanny  Adawlut,  at  Fort  William,  in  Bengal,  for  the  time  being, 
and  all  other  persons  whom  it  may  concern,  are  to  take  notice,  and  govern  them- 
selves accordingly." 

[S.C.  7  Moo.  P.C.  UO.] 


[109]  DOOLUBDASS  PETTAMBERDASS  and  OtherB,—AppeUant» ;  RAMLOLL 
THACKOORSEYDASS  and  Othera,—Retpofid*tUs  *  [June  27  and  28,  1850]. 

On  Appeal  from  the  Supreme  Court  of  Jitdicature  at  Bombay. 

Wager  contracts  between  the  Plaintiffs  and  Defendants  upon  the  price  that  Patna 
opium  would  fetch  at  the  next  Government  sale  at  Calcutta ;  each  party  know- 
ing that  the  other  might  use  means  to  enhance  or  depress  such  price.  Held,  that 
the  bidding  at  the  sale  by  one  of  the  Plaintiffs,  though  done  colourably,  and  as 
it  appeared  only  to  enhance  the  price,  was  no  fraud  on  the  Defendants,  or 
npon  the  puUic,  as  he  had  a  right  in  common  with  all  the  world  to  bid  at  such 
sale,  and  was  not  precluded  from  recovering  the  amount  of  such  wager  con- 
tracts by  the  fact,  that  such  bidding  tended  to  bring  about  the  event  by  which 
the  wag^r  was  to  be  won. 

Held,  also,  that  employing  agents  at  such  sale  (all  of  whom  were  cognizant  that 
the  object  was  to  enhance  the  price  of  the  opium  sold)  to  bid,  there  being  no 
crimen  falsi  committed,  did  not  constitute  an  illegal  conspiracy,  or  such 
fraud  as  would  vitiate  the  wager  contracts. 

The  common  law  offence  of  engrossing  or  regrating  applies  only  with  respect  to 
the  necessaries  of  life. 

By  the  6th  Article  of  the  Convention  between  Great  Britain  and  France, the  French 
Government  had  a  right  to  demand,  out  of  the  quantities  sold  at  the  Govern- 
ment sale,  300  chests  of  opium  at  the  average  rate  of  sale.  Held,  that  no 
fraud  on  the  vendors  was  committed  by  inducing  the  French  Consul  to 
exercise  that  option  in  favour  of  the  Plaintiffs. 

After  the  contracts  were  entered  into,  and  an  action  commenced  in  the 
Supreme  Court,  wager  contracts  were  declared  invalid  by  the  Act  of  the  Indian 
Legislature,  No.  21  of  1848,  which  enacts  "  that  all  agreements,  whether  made 
in  speaking,  writing,  or  otherwise,  by  way  of  gaming  or  wagering,  shall  be 
null  and  void,  and  no  suit  shall  be  allowed  in  any  Court  of  Law  or  Equity 
for  recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won  on  any 
wager,  or  intrusted  to  any  person  to  abide  the  event  of  any  game,  or  on  which 
any  wager  is  made." 

Held,  that  this  Legislative  Act  did  not  affect  existing  contracts,  or  actions  already 
commenced  upon  such  contracts ;  there  being  no  words  in  the  Act  sufficient  to 
show  the  intention  of  the  Legislature  to  affect  existing  rights. 

•  Present:  Members  of  the  Judicial  Committee, — Lord  Langdale,  Mr.  Baron 
Parke,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh,  and 
the  Right  Hon.  Sir  Edward  Ryan. 
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Statutes  are,  prima  facie,  deemed  to  be  prospective  only,  "  Nova  comtitutio 

futurit  formam  imponere  debet,  non  praetoritis." 
Moon  V.  Burden  (2  E«zch.  Rep.  22)  approved  of. 
The  case  of  Levi  ▼.  Levi  {6  Car.  and  Pay.  239),  observed  upon  and  questioned. 

This  was  an  action  on  promises  brought  by  the  Respondents,  Ramloll  Thackoor- 
seydass,  Luckinschund  [110]  Munneeram,  and  others,  trading  in  Bombay,  in  the 
name  and  firm  of  "  Ragoonathdass  Ramloll,"  against  the  Appellants,  Doolubdass 
Pettamberdass,  Lellachund  Pettamberdass,  Ambaram  Pettamberdass,  and  Jetta 
Pettamberdass,  trading  in  Bombay  under  the  name  and  firm  of  "  Doolubdass  Pet' 
tamberdass,"  to  recover  the  amount  of  forty-five  wag^r  contracts  made  between  the 
Plaintiffs  and  Defendants  in  October,  1846,  on  the  average  price  of  Patna  opium  at 
the  next  Giovernment  sale  at  Calcutta.  The  parties  were  Hindoo  merchants  and 
bankers  at  Bombay. 

The  plaint  contained  forty-five  counts.  The  first  count  stated,  that  on  the  20th 
of  October,  1846,  in  consideration  that  the  Plaintiffs,  at  the  request  of  the  Defen- 
dants, then  promised  to  pay  the  Defendants  within  a  reasonable  time  after  notice 
of  the  first  public  sale  of  opium  to  take  place  at  Calcutta,  next,  after  the  making  of 
the  said  promise,  such  a  sum  of  money  as  should  be  equal  to  five  times  the  amount 
of  the  difference  between  the  average  price  of  one  chest  of  Patna  opium  of  the  opium 
to  be  sold  at  such  first  public  Government  sale  (to  be  calculated  according  to  the 
actual  price  which  the  whole  amount  of  Patna  opium,  which  should  be  sold  at  such 
first  public  Government  sale,  should  be  sold  for  and  realize),  and  the  sum  of  Rs.  1386 
if  such  average  should  be  less  than  the  sum  of  Rs.  1386  per  chest,  the  Defendants 
[111]  promised  to  pay  the  Plaintiffs  within  a  reasonable  time,  after  notice  of  such 
first  public  Government  sale  of  opium,  at  Calcutta,  such  sum  as  should  be  equal  to 
five  times  the  amount  of  the  difference  between  the  sum  of  Rs.  1386  and  the  average 
price  of  one  chest  of  Patna  opium,  of  the  opium  to  be  sold  at  such  first  public  Govern- 
ment sale, to  be  calculated  as  aforesaid, if  such  average  should  exceed  the  sumofRs.  1386 
per  chest.  That  the  average  price  per  chest  of  the  Patna  opium  sold  at  the  first  public 
sale  of  opium,  which  took  place  at  Calcutta,  next  after  the  making  of  the  said 
promise,  viz.,  the  7th  of  December,  1846,  was  Rs.  1793,  one  quarter  of  a  Rupee,  and 
44  Reas  per  chest,  and  exceeded  the  sum  of  Rs.  1386  per  chest  by  Rs.  407,  one  quarter 
of  a  Rupee,  and  44  Reas  per  chest ;  and  that  five  times  the  amount  of  such  excess 
amounted  to  Rs.  2036,  3  quarters,  19  Reas,  of  which  the  Defendants  had  notice,  and 
that  the  Defendants,  although  a  reasonable  time  had  elapsed,  did  not  pay  such 
difference  or  any  part  thereof.  The  Plaint  contained  thirty-two  other  counts  upon 
similar  contracts,  varying,  however,  in  dates  and  amounts.  The  thirty-fourth 
count  stated,  that  on  the  19th  of  October,  1846,  in  consideration  that  the  Plaintiffs, 
at  the  request  of  the  Defendants,  would  then  pay  the  Defendants  the  sum  of  Rs.  460 
the  Defendants  promised  the  Plaintiffs  to  pay  the  Plaintiffs  within  a  reasonable  time 
after  notice  of  the  first  public  Government  sale  of  opium,  to  take  place  at  Calcutta, 
next,  after  the  said  promise,  such  a  sum  as  should  be  equal  to  five  times  the  difference 
between  the  sum  of  Rs.  1400  and  the  average  price  of  one  chest  of  Patna  opium,  of 
the  Patna  opium  to  be  sold  at  the  first  public  Government  sale  of  opium,  to  take  place 
at  [112]  Calcutta,  next,  after  the  said  promise,  whether  the  said  average  should 
exceed  or  be  less  than  the  said  sum  of  Rs.  1400  (such  average  to  be  calculated  in  the 
same  manner  as  the  average  in  the  first  count  mentioned).  The  remaining  eleven 
counts  were  upon  similar  contracts,  whereby,  in  consideration  of  a  present  payment, 
the  Respondents  were  to  receive  the  differences  of  the  averages  above  the  fixed  sum. 

The  Defendants  pleaded,  first,  wm-  cutttmpsit,  denying  the  several  contracts  as 
made ;  secondly,  that  the  Plaintiffs  caused  the  Defendants  to  enter  into  and  make 
the  several  contracts  and  promises  in  the  plaint  mentioned,  and  that  the  Defendants 
were,  in  fact,  induced  to  enter  into,  and  make  the  same  and  each  of  them,  through 
the  fraud  and  covin  of  the  Plaintiffs  and  divers  other  persons  in  collision  with  them. 
Thirdly,  that  the  average  price  per  chest  of  the  Patna  opium,  so  sold  at  the  said 
public  Government  sale  as  in  the  said  several  counts  was  alleged,  was  an  average 
price,  enhanced  by  and  through  the  fraud  and  covin  of  the  Plaintiffs  and  others 
in  concert  and  collision  with  them.  Fourthly  (an  additional  plea,  filed  by  leave  of 
the  Court),  that  the  East  India  Company,  for  a  long  time  previously  to,  and  until, 
and  at  the  respective  times  of  the  making  of  the  promises  in  the  above  counts  men- 
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tioned,  had  been,  and  were  accustomed  to  hold  periodicallj,  public  and  auction  sales 
of  Patna  opium,  at  Calcutta,  upon,  under,  and  subject  to,  certain  accustomed  terms 
and  conditions,  and  -which  terms  and  conditions  were,  during  and  at  the  several 
times  aforesaid,  publicly  known ;  to  wit,  at  Bombay  aforesaid,  and  that  during  all 
the  times  aforesaid,  it  was  a  practice  and  usage,  in  Bombay,  to  speculate  and  traffic 
by  way  of  wager,  upon  the  chances  and  contingencies  of  the  [113]  prices  of,  and  for 
which,  the  Patna  opium  to  be  offered  for  sale,  and  bid  for  at  the  said  accustomed 
sales,  should  be  sold  and  knocked  down,  and  that,  according  to  the  course  of  dealing 
and  usage  of  and  amongst  merchants  and  others  engaged  in  the  said  speculation 
and  traffic,  in  Bombay,  the  words  "  First  public  Government  sale,"  "  First  sale," 
"  First  sale  to  be  made  by  Government,"  "  First  auction,"  or  any  other  words,  phrase, 
or  expressions  whatever,  signifying  or  referring  to  either  of  the  public  sales  here- 
after to  be  held,  did,  during  and  at  the  times  aforesaid,  when  written,  or  used  and 
employed,  in  any  and  every  contract,  engagement,  or  promise,  in  or  connected  with 
the  said  speculation  and  traffic,  signify,  refer  to,  and  denote  a  sale  or  sales  to  be 
held  under,  upon,  and  subject  to  the  accustomed  terms  and  conditions,  and  not  other- 
wise :  and  that  the  several  contracts  and  promises  of  the  Defendants,  in  the  above 
counts  mentioned  and  set  out,  were  respectively  made  at  Bombay  aforesaid,  and 
subject,  according  to  the  usage  and  course  of  dealing,  and  with  reference  thereto, 
and  that  the  first  public  Government  sale  in  the  contracts  and  promises,  and  in  the 
above  several  counts  respectively  mentioned,  was,  and  signified,  and,  at  the  respective 
times  of  the  making  of  the  contracts  and  promises,  and  all  along  was,  by  the  Plain- 
tiffs and  by  the  Defendants,  intended  to  signify,  such  usual  public  auction  sale  of  the 
East  India  Company,  under  and  subject  to  the  accustomed  terms  and  conditions 
as  should  then  next  take  place ;  and  the  Defendants  averred  that  no  public  Govern- 
ment sale  under  or  subject  to  the  terms  or  conditions,  or  according  to  the  usage  and 
course  of  dealing,  or  according  to  the  intent  and  meaning  of  the  contracts  and 
promises  respectively,  and  of  the  [114]  parties  thereto,  as  in  this  plea  above  de- 
scribed, had,  since  the  making  of  the  contracts  and  promises,  or  either  of  them,  and 
before  the  commencement  of  the  suit,  taken  place ;  but  that  on  the  day  in  that  behalf 
in  the  several  counts  described,  a  certain  public  Giovernment  sale  of  opium  at 
Calcutta,  being  the  next  public  Government  sale  of  opium  after  the  making  of  the 
several  contracts  and  promises,  did  in  fact  take  place,  the  terms  and  conditions  of 
which  sale  last  aforesaid,  were  and  are  materially  different  from  the  accustomed 
terms  and  conditions. 

The  Plaintiffs  joined  issue  on  the  first  plea,  and  traversed  each  special  plea  by 
the  general  replication,  de  injuria. 

The  cause  was  tried  before  the  Chief  Justice,  Sir  Erskine  Perry,  and  Sir  William 
Yardley,  Puisne  Judge,  in  March,  1849.  From  the  evidence,  taken  under  a  com- 
mission at  Calcutta,  and  given  viva  voce  at  the  trial,  it  appeared,  as  laid  in  tlie 
plaint,  that  on  the  20th  of  October,  1848,  the  Appellants  and  Respondents  mutually 
entered  into  verbal  contracts,  by  way  of  wager,  to  the  effect,  that  the  Respondents 
would  pay  to  the  Appellants  such  a  sum  of  money  as  should  be  equal  to  five  times 
the  amount  of  the  difference  between  the  average  price  of  one  chest  of  Patna  opium, 
of  the  opium  to  be  sold  at  the  first  public  Government  sale  of  opium  at  Calcutta,  to 
be  calculated  according  to  the  actual  price  which  the  whole  amount  of  Patna  opium 
which  should  be  sold  at  such  sale  should  realize,  and  the  sum  of  Rs.  1386,  if  such 
average  should  be  less  then  Rs.  1386,  and  that  the  Appellants  would  pay  the  Re- 
spondents a  similar  sum  if  such  average  should  exceed  the  sum  of  Rs.  1386.  That 
on  the  20th  of  August,  1846,  the  Government  [115]  issued  a  notification  or  advertise- 
ment, that  the  next  Government  sale  would  take  place  on  the  30th  of  November, 
1846,  and  that  2405  chests  of  opium  would  be  put  up  for  sale  at  Calcutta:  under 
these  conditions  (among  others)  of  sale;  that  the  opium  would  be  offered  at  the 
upset  price  of  400  Rs.  per  chest ;  that  if  2405  chests  should  not  be  sold,  it  should  be 
competent  to  the  Board  of  Customs,  Salt  and  Opium,  to  dispose  of  the  lots  which 
remained  on  hand  at  future  sales ;  that  eight  other  sales  would  take  place  in  the 
seven  ensuing  months ;  that  under  the  sixth  article  of  the  convention  between  Great 
Britain  aiid  France,  of  the  7th  of  March,  1815  (a),  the  agents  in  India  of  His  Majesty 

(a)  The  6th  Article  of  the  Convention  between  Great  Britain  and  France,  dated 
the  17th  of  March,  1815,  above  referred  to,  is  as  follows: — 

838 


Digitized  by 


Google 


V.  RAMLOLL  THACK00RSEYDA8S  [l  850]        V  MOOBE  IHD.  APP.,  lU 

the  King  of  the  French,  or  persons  duly  appointed  by  them,  were  entitled  to  demand 
that  out  of  the  quantities  of  the  Behar  and  Benares  opium  declared  as  above  for 
sale  at  the  nine  sales,  there  should  [116]  be  delivered  to  them,  at  the  average  of  the 
particular  sale  or  sales  to  which  opium  so  applied  for  might  belong,  a  quantity  not 
exceeding  in  the  aggregate  300  chests.  It  further  appeared,  that  the  Grovernment  of 
India  possessed  the  monopoly  of  cultivating  and  the  sale  of  opium  in  India.  That 
the  sales  were  conducted  in  the  same  manner  as  sales  in  general  by  public  auction, 
with  unrestricted  public  competition,  and  that  such  sales  afforded  the  public  in 
India  opportunities  of  purchasing  opium,  the  Government  of  India  having  bound 
themselves,  by  the  published  conditions,  to  sell  to  the  highest  bidder  above  the  upset 
price  of  Rs.  400  per  chest.  That  it  was  very  usual  in  India  for  parties  to  make 
wagering  contracts  upon  the  average  price  of  opium  at  these  public  sales.  That  the 
native  merchants'  houses  entered  extensively  into  such  transactions,  and  had  done 
so  for  the  last  thirty  years ;  that  parties  who  speculated  for  the  rise  usually  attended 
at  the  sales,  and  bought  the  opium  themselves ;  that  it  was  always  known  beforehand 
who  were  the  great  speculators;  and  that  it  was  well  known  in  India  that  the  Re- 
spondents intended  and  had  threatened  to  buy  up  all  the  opium.  It  was  also  in 
evidence,  that  the  Respondents  and  their  brokers,  having  entered  into  a  number  of 
similar  contracts  with  other  parties  to  a  very  large  amount,  to  effect  a  rise  in  the 
price  of  opium,  procured  certain  persons  to  bid  at  the  first  sale,  which  took  place  on 
the  30th  of  November,  and  that  the  biddings  were  forced  up  till  the  price  bid  for 
the  first  lot  was  Rs.  130,000,  a  price  so  extravagant,  that  the  Government  Officer 
stopped  the  sale,  without  having  knocked  down  a  single  lot.  That  the  opium  was 
again  put  up  for  sale  on  the  4th  of  December,  1848,  with  an  additional  condition, 
that  it  [117]  should  be  lawful  for  the  Government  Officer  to  withdraw  any  lot,  and 
put  it  up  again  at  an  upset  price,  diminishing  the  same  until  a  bona-  fide  bid  was 
obtained.  That  about  this  time  the  Respondents'  agents  purchased  from  the  French 
Consul  at  Calcutta,  representing  the  French  Government,  the  right  to  demand  300 
chests  of  opium,  paying  him  Rs.  30,000  for  it,  in  order  to  reduce  the  number  of 
chests  to  be  offered  for  sale.  That  the  sale  took  place  on  the  7th  of  Decedber,  1846, 
when  the  Respondents  and  their  agents,  and  many  other  persons,  attended,  and 
1315  chests  of  opium  were  purchased  by  the  Respondents,  through  their  agents,  at 
an  average  price  of  Rs.  1793  per  chest. 

The  Court  took  time  to  consider  their  verdict  and  judgment ;  and  on  the  4th  of 
April,  1849,  pronounced  their  judgment.  The  Chief  Justice  was  of  opinion,  that 
the  verdict  should  be  entered  for  the  Plaintiffs  upon  each  of  the  issues;  that  the 
Plaintiffs  were  not  bound  by  any  rule  of  law  to  disclose  to  the  De- 
fendants that  they  intended  to  make  larger  purchases  then  than  they 
did  on  former  occasions;  that  it  was  their  interest  to  raise  the  price  as  high  as 
they  could,  on  this  as  on  all  former  occasions,  and  it  was  the  Defendants'  own 
fault  for  not  perceiving  that  circumstances  in  the  present  case  enabled  the  Plaintiffs 
to  do  so  with  effect,  and  that,  therefore,  judgment  ^ould  be  entered  for  the  Plaintiffs 
for  the  difference  on  the  several  contracts  declared  upon  in  the  plaint. 

Sir  William  Yardley  differed  from  the  Chief  Justice,  and  expressed  his  opinion, 
that  the  Plaintiffs,  having,  at  the  time  of  the  making  of  these  bargains,  cherished 
the  design  of  forcing  up  the  prices  by  the  expenditure  of  a  very  large  sum  of  money, 

"  Article  6th. — With  regard  to  the  trade  in  opium,  it  is  agreed  between  the  high 
contracting  parties,  that  at  each  of  the  periodical  sales  of  that  article,  there  shall 
be  reserved  for  the  French  Government,  and  delivery  upon  requisition  duly  made 
by  the  agents  of  His  Most  Christian  Majesty,  or  by  the  persons  duly  appointed  by 
them,  the  number  of  chests  so  applied  for,  provided  that  such  supply  shall  not  exceed 
three  hundred  chests  in  each  year,  and  the  price  for  the  same  shall  be  determined  by 
the  average  rate  at  which  opium  shall  have  been  sold  at  every  such  periodical  sale,  it 
being  understood  that  if  the  quantity  of  opium  applied  for  at  any  one  time  shall  not 
be  taken  on  account  of  the  French  Government  by  the  agents  of  His  Most  Qiristian 
Majesty,  within  the  usual  period  of  delivery,  the  quantity  so  applied  for  shall  never- 
theless be  considered  as  so  much  in  reduction  of  the  three  hundred  chests  herein- 
before mentioned.  The  requisitions  for  opium  as  aforesaid,  are  to  be  addressed  to 
the  Governor-General  at  Calcutta,  within  thirty  days  after  notice  of  the  intended 
sales  shall  be  published  in  the  Government  Gazette." 
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in  the  purchase  of  the  [118]  opium,  at  a  price  very  much  higher  than  it  would  hare 
otherwise  fetched,  in  order  that  thej  might  win  a  much  larger  sum  of  money  on  the 
wagers  they  had  made,  and  having  in  pursuance  of  such  design,  by  tfaemselTes  and 
agents,  attended  the  sale,  and  by  advancing  on  their  own  biddings,  actually  forced 
up  the  price  to  a  fictitious  and  delusive  height,  and  thus  greatly  enhanced  the 
average  price ;  the  second  and  third  pleas  on  this  record  had  been  proved,  and  that, 
consequently,  there  ought  to  be  a  verdict  for  the  Defendants,  upon  the  issues  raised 
by  those  pleas.  As  the  Chief  Justice  had  the  casting  vote,  the  verdict  was  entered 
generally  for  the  Plaintiffs,  for  the  whole  amount  claimed,  with  interest  and  costs. 

From  this  verdict  and  judgment  the  present  appeal  was  brought,  and  the  Appel- 
lants contended  that  the  same  was  erroneous,  and  ought  to  be  reversed,  for  the 
following  reasons: — 

Ist.  Because  the  verdict  and  judgment  ought  to  have  been  given  in  favour  of  the 
Appellants. 

2nd.  Because  the  contracts  alleged  were  not  proved,  and  because  evidence  was 
improperly  received  and  admitted  in  support  of  the  same,  and  that  the  Respondents 
ought  to  have  been  nonsuited  at  the  trial. 

3rd.  Because,  although  the  Court  would  not,  upon  appeal,  as  in  a  somewhat 
similar  case,  upon  demurrer  {RamloU  Thaekoorteydatt  v.  Soojumnvll  Dhondmull, 
6  Moore's  P.C.  Cases,  300),  presume  that  the  Respondents  intended  to  act,  or  would 
act,  illegally  or  improperly,  yet  the  Respondents  in  this  case  are  now  proved  to  have 
done  so,  and,  upon  facts  given  in  evidence,  were  not  entitled  to  recover. 

4th.  Because  the  whole  of  the  transactions  were,  upon  the  facts  proved  at  the 
trial,  illegal  and  void,  [119]  and  were  contrary  to  public  policy,  as  prejudicially 
afiEecting  the  interests  of  the  public  and  the  State,  and  the  public  market  and  price 
of  an  article  of  State  monopoly. 

5th.  Because  the  transactions  were  illegal  and  void  by  Hindoo  law ;  were  contrary 
to  the  policy  of  that  law;  and  the  Respondents  having  been  guilty  of  artifice  and 
collusive  practice,  deceit  and  fraud,  were  not,  according  to  Hindoo  law,  entitled  to 
recover. 

6th.  Because  the  Respondents  had  secured  the  power  and  control  over  the  result 
of  the  wagers  in  their  own  hands,  and  intended  to  use,  and  in  fact  did  use,  such 
power  in  their  own  favour,  and  in  fraud  of  the  Appellants. 

7th.  Because  the  Respondents  were  guilty  of  a  conspiracy,  and  also  of  fraudu- 
lent and  illegal  concealment,  practices  and  contrivances  to  defraud  the  Appellants, 
in  inducing  them  to  enter  into  the  alleged  contracts. 

8th.  Because  the  alleged  contracts  refer  only  to  one  particular  time  and  occasion, 
viz.  the  Government  auction,  advertised  for  the  30th  of  November,  1846 ;  that  they 
related  only  to  an  average  to  be  ascertained  at  that  date,  and  on  that  occasion  ;  and 
it  was  from  that  date  only  that  the  time  for  payment  was  to  be  calculated ;  and  that 
as  no  opium  was  sold,  nor  any  average  ascertained  on  that  occasion,  the  contracts 
became  inoperative,  and  the  Respondents  were  not  entitled  to  recover  the  damages 
awarded  to  them. 

9th.  Because  the  auction  on  the  7th  of  December  was  not  the  sale  to  which  the 
alleged  contracts  were  intended  to  apply;  that  it  was  not  a  continuation  or  adjourn- 
ment of  the  auction  of  the  30th  November;  that  it  was  an  entirely  new  sale,  at  a 
different  time  [120]  and  on  different  terms ;  and  its  nature  and  character  entirely 
changed  from  that  contemplated  by  the  Appellants,  and  to  which  the  alleged  con- 
tracts were  intended  to  apply. 

10th.  Because  the  Respondents  were  guilty  of  conspiracy  and  fraud,  and  illegal 
and  improper  conduct  at  and  prior  to  the  last-mentioned  sale,  whereby  the  price  of 
opium  was  improperly  enhanced  in  fraud  of  the  Appellants,  as  well  as  to  the  injury 
and  prejudice  of  the  public. 

1 1th.  Because  the  Respondents,  in  fraud  of  the  Government  and  public,  as  well 
a»  in  fraud  of  the  Appellants,  did  unlawfully  conspire,  and,  by  artifice  and  collusion, 
contrive  to  keep  out  of  the  Government  sale,  and  prevent  the  Grovernment  from  then 
selling,  a  large  quantity  of  the  opium  advertised  and  intended  to  be  there  sold,  and 
to  the  sale  of  which  the  alleged  contracts  of  the  Appellants  had  reference. 

12th.  Because  the  conduct  of  the  Respondents,  in  respect  to  the  sale  of  the  7th 
of  December,  prevented  any  legal  average  from  being  struck  or  ascertained. 
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13th.  Because  the  Respondents  caused  delusive  biddings  to  be  made  at  such  sale, 
in  order  to  compel  the  public  to  bid  larger  sums,  and  to  purchase  at  higher  prices 
than  they  would  otherwise  have  done,  and  succeeded  by  such  delusive  biddings  in 
compelling  a  bona  fide  purchaser  to  give  such  increased  amount,  whereby  the  average 
price  was  enhanced  for  the  Respondents'  own  benefit. 

14th.  Because  the  Respondents  prevented  a  fair  and  bona  fide  sale  taking  place, 
and  were  guilty  of  a  conspiracy  in  fraudulently  enhancing  the  price  to  the  public, 
and  preventing  their  purchasing  at  fair  prices  at  such  sale. 

[121]  15th.  Because,  under  Act,  No.  21  of  1848,  passed  by  the  Governor-General 
of  India  in  Council,  and  intituled,  "  An  Act  for  avoiding  wagers,"  the  Court  below 
ought  not  to  have  allowed  and  entertained  the  suit,  or  to  have  heard  or  tried  the 
same  after  that  Act  was  passed. 

16th.  Because,  even  if  the  verdict  and  judgment  were  rightly  entered  for  the 
Plaintiffs,  interest  ought  not  to  have  been  awarded  to  them. 

I7th.  Because  no  costs  ought  to  have  been  awarded  to  them. 

The  Respondents  relied  upon  the  following  reasons  in  support  of  the  judgment 
appealed  from : — 

1st.  Because  there  was  legal  evidence  of  the  contracts  set  out  in  the  plaint,  and 
the  verdict  was  unanimously  given  upon  the  first  issue. 

2nd.  Because  the  said  first  sale  referred  to  by  the  several  contracts  mentioned 
in  the  plaint  took  place,  and  there  was  such  an  average  price  as  that  referred  to  by 
the  contracts  at  the  first  sale. 

3rd.  Because  there  was  no  evidence  to  support  the  fourth  plea,  and  there  is  no 
8u£Scient  ground  for  disturbing  the  verdict  upon  the  issue  raised  upon  the  plea. 

4th.  Because  the  verdict  of  the  Chief  Justice  upon  the  issues  raised  upon  the 
second  and  third  pleas  is  correct,  and  there  are  no  sufficient  grounds  for  disturb- 
ing it. 

Mr.  Bethell,  Q.C.,  Mr.  Leith,  and  Mr.  Bovill,  for  the  Appellants ;  and  Sir  Fitzroy 
Kelly,  Q.C.,  Mr.  Peacock,  Q.C.,  and  Mr.  Leach,  for  the  Respondents. 

The  argument  turned  upon  the  questions  raised  in  the  above  reasons  of  appeal. 

[122]  As  to  the  conduct  of  the  Plaintiffs  in  bidding  and  employing  agents  to  bid 
at  the  sale,  to  enhance  the  price  of  the  opium,  amounting  to  a  fraud  and  conspiracy 
at  Common  Law,  so  as  to  prevent  the  Plaintiffs  recovering  upon  such  contracts, 
Levi  V.  Levi  (6  Car.  and  Pay.  239),  Bexwell  v.  Christie  (Cowper,  395),  Fuller  v. 
Abrahams  (3  Brod.  and  Bing.  116),  The  King  v.  Waddinyton  (1  East,  143^, 
The  King  v.  De  Berenger  (3  Mau.  and  Sel.  67),  Bex  v.  Marsh  (3  You.  and  Jer.  331), 
Thornett  v.  Haines  (15  Mee.  and  Wei.  367),  Fisher  v.  Waif  ham  (4  Q.B.  Rep.  889), 
liamloll  Thackoorseydass  v.  Soojumnull  DhondmuU  (6  Moore's  P.C.  Cases,  300), 
Sahajram  v.  Chytun  Doss  (not  reported),  4  Steph.  Com.,  p.  264  (Edit.  1841),  2  Russell 
*'  On  Crimes,"  p.  677,  were  referred  to. 

And  that,  being  a  gambling  transaction,  it  was  illegal  and  void  by  the  Hindoo 
law,  Moteelal  Ileeralal  v.  Jumnadas  (2  Borr.  Bom.  Rep.  621),  Jetha  Bhaee  Mooljee  v. 
Hutesingh  Lala  Hurukchund  (2  Borr.  Bom.  Rep.  415),  were  relied  upon. 

Upon  the  construction  of  the  Act  of  the  Indian  Legislature,  No.  21  of  1848, 
having  a  retrospective  operation,  and  being  a  bar  to  the  suit,  Freemaf-  v.  Moyes 
(1  Ad.  and  Ell.  338),  and  Moon  v.  Burden  (STExch.  Rep.  22),  were  cited. 

Mr.  Baron  Parke  (Dec.  9,  1850). — This  case  was  fully  argued  before  their  Lord- 
ships at  the  sittings  after  last  Trinity  term. 

It  is  an  appeal  from  the  judgment  of  the  Supreme  Court  of  Bombay,  in  an  action 
commenced  in  January,  1847,  on  forty-five  wager  contracts,  entered  into  in  October 
and  November,  1846,  that  the  average  price  [123]  which  a  chest  of  Patna  opium 
should  be  sold  for  and  realize,  at  the  first  Government  sale,  should  exceed  a  certain 
fixed  price.  The  Plaintiffs  in  the  different  counts  aver  what  the  average  price  at 
that  sale  was,  and  seek  to  recover  the  differences  between  that  price  and  the  fixed 
sum  per  chest,  amounting  to  a  very  large  sum  of  money. 

The  Defendants  pleaded: — First.  The  general  issue.  Secondly.  That  the  Plain- 
tiffs caused  them  to  enter  into  and  make  the  several  contracts,  and  that  the  De- 
fendants were,  in  fact,  induced  to  enter  into  and  make  the  same,  through  the  fraud 
and  covin  of  the  Plaintiffs,  and  of  other  persons  in  collusion  with  them.  Thirdly. 
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That  the  average  price  per  chest  of  the  Patna  opium  so  sold,  at  the  said  public 
GoTernnient  sale,  was  an  average  price  obtained  by  and  through  the  fraud  and 
covin  of  the  Plaintifis  and  others,  in  concert  and  collusion  with  them.  And  lastly,  a 
plea  was  added,  which  was  in  substance,  that  the  term,  "  first  Government  sale,"  etc., 
denoted  such  a  public  auction  sale,  as  should  be  held,  subject  to  certain  accustomed 
terms  and  conditions,  and  not  otherwise,  as  should  then  next  take  place,  and  that 
no  such  public  sale  did  take  place,  but  that  a  sale  took  place  subject  to  terms  materi- 
ally different. 

The  Plaintiffs  traversed  such  special  plea  by  the  general  replication  de  injuria, 
and  the  cause  came  on  to  be  tried,  in  March,  1849,  before  the  Chief  Justice, 
Sir  Erskine  Perry  and  Mr.  Justice  Yardley,  who,  after  time  taken  to  consider, 
differed  in  opinion,  and  pronounced  their  verdict  on  the  2nd  of  April,  1849.  Both 
agreed  in  finding  a  verdict  for  the  Plaintiffs  on  the  first  and  last  issues ;  but  on  the 
second  and  third,  the  Chief  Justice  was  in  favour  of  the  Plaintiffs ;  Mr.  [124]  Justice 
Yardley,  of  the  Defendants ;  but,  as  provided  for  in  such  a  case,  the  judgment  was 
given  according  to  the  opinion  of  the  Chief  Justice,  and  the  sum  recovered  was  given 
with  interest  and  costs,  and  against  that  judgment  there  is  an  appeal. 

In  the  argument  before  us,  the  objections  which,  we  collect  from  the  papers,  were 
taken  in  the  Court  below,  were  renewed,  and  additional  objections  urged  to  the 
Plaintiffs'  right  to  recover. 

I  will  shortly  recapitulate  those  objections,  and  it  will  then  be  found,  that  the 
main  question  to  be  decided  is  a  mere  question  of  fact.  One  of  those  objections 
which  were  takeu  at  the  trial  was,  that  the  contracts  were  not  proved  to  have  been 
made  by  the  Defendants'  authority,  and  that,  if  proved,  tliey  were  not  properly 
described,  being  contracts,  as  they  were  in  form,  for  the  purchase  and  delivery  of 
opium,  not  wagers  or  contractors  for  the  payment  of  differences  as  alleged. 

Their  Lordships  were  of  opinion,  and  expressed  that  opinion  in  the  course  of  the 
argument,  that  there  was  ample  evidence  of  the  authority  of  the  Defendants'  brokers 
to  make  the  contracts,  and  also  that  the  real  nature  of  those  nominal  purchasers 
was,  that  they  were  contracts  to  pay  differences;  so  that  the  unanimous  decision  of 
the  Court  on  these  points  must  be  deemed  quite  satisfactory. 

Another  objection  was  also  taken  on  the  trial,  arising  on  the  fourth  plea.  It 
appeared  that  the  course  was,  that  all  sales  of  opium,  of  which  the  East  India 
Company  had  the  monopoly,  took  place  at  stated  periods,  wliich  were  advertised ; 
and  at  the  time  of  the  contracts  the  first  sale  of  opium  was  advertised  for  the  30tlx 
of  November,  1846,  subject  to  [126]  certain  conditions.  This  sale  turned  out  to  be 
abortive,  as  the  wliole  day  was  spent  in  bidding  up  the  opium  to  an  extravagant 
price,  and  the  Company's  agents  would  not  allow  the  sale  to  take  place  The  sale 
intended  for  the  30th  of  November  was  postponed  till  the  7th  of  Deceral^r,  and 
fresh  conditions  were  prescribed  for  that  sale,  which  took  place  then  ;  all  the  opium 
was  sold,  and  the  average  price  of  a  chest  exceeded  that  which  the  Plaintiffs  and  the 
Defendants  had  fixed  upon  in  their  wagers. 

It  was  contended  for  the  Defendants,  that  the  first  sale  mentioned  in  their 
contracts  was  meant  to  be  a  first  sale,  subject  to  the  then  usual  conditions,  and  as 
there  had  been  no  such  sale,  the  event  contemplated  had  never  occurred,  and,  there- 
fore, the  wager  had  not  been  lost. 

If  the  additional  qualification,  that  the  first  Government  sale  should  he  a  sale 
subject  to  the  same  conditions  as  were  then  imposed,  could  be  imported  into  the 
contract  by  parol  (which  we  need  not  decide),  the  evidence,  as  the  Court  has  already 
intimated,  did  not  prove  any  usage  of  trade  to  that  effect.  Indeed,  there  is  evidence 
to  the  contrary.     That  objection,  therefore,  fails. 

But  it  was  also  contended,  that  the  exposure  to  sale  on  the  30th  of  November  was 
the  first  sale  meant  by  the  contract,  and  that  on  that  sale  there  was  no  difference 
between  the  price  fixed  and  that  actually  realized,  because  no  price  was  obtained, 
and,  therefore,  the  wager  had  not  been  lost ;  and  though  this  had  not  been  made  the 
subject  of  a  plea,  yet,  that  it  was  an  available  objection  in  reduction  of  damages, 
and  that  only  nominal  damages  should  be  recovered,  as  there  was  in  effect  no 
difference  to  be  paid. 

[126]  We,  however,  think,  that  according  to  the  true  construction  of  the  contract, 
the  price  of  the  first  actual  sale  was  the  object  of  the  wager,  and  the  intended  sale 
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on  the  30th  of  November  was  not  a  sale,  but  the  sale  on  the  7th  of  December  was  the 
first  sale.     This  objection,  therefore,  also  fails. 

Two  other  objections,  one  of  which  could  not  be,  and  the  other  was  not  urged  in 
the  Court  below,  were  also  taken,  in  both  of  which  their  lordships  intimated  their 
opinion  in  favour  of  the  Respondents,  and  they  see  no  reason  now  to  alter  it. 

The  first  was,  that  since  the  contracts  were  entered  into,  and  since  the  commence- 
ment of  the  trial  in  the  Court  at  Bombay,  these  contracts  were  rendered  invalid 
by  the  Act  of  the  Governor-General  in  Council,  on  the  10th  of  October,  1848;  in- 
tituled, "  An  Act  for  avoiding  wagers,"  and,  therefore,  the  Plaintiffs  could  not  have 
judgment,  and  that  this  judgment  ought  to  be  reversed. 

The  Act  provides,  "  That  all  agreements,  whether  made  in  speaking,  writing,  or 
otherwise,  by  way  of  gaming  or  wagering,  shall  be  null  and  void;  and  no  suit  shall 
be  allowed  in  any  Court  of  Law  or  Equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  on  any  wager,  or  entrusted  to  any  person  to  abide 
the  event  of  any  game,  or  on  which  any  wager  is  made." 

Their  Lordships  are  of  opinion,  that  this  Legislative  Act  is  not  to  be  construed 
as  affecting  existing  contracts ;  at  all  events,  not  those  contracts  on  which  actions 
have  already  been  commenced,  for  Statutes  are  pnana,  facie  deemed  to  be  prospective 
only  "  nova  conttitiUio  futuru  formam  vmponere  debet,  non  praeteritis ''  (2  Inst. 
S92),  and  there  are  no  words  in  this  [127]  Act  suflBcient  to  show  the  intention  of  the 
Legislature  to  affect  existing  rights.  Their  Lordships  agree  in  the  judgment  of  the 
majority  of  the  Court  of  Exchequer,  on  the  construction  of  the  corresponding  Act 
of  Parliament  of  the  United  Kingdom,  in  Moon  v.  Burden  (2  Exch.  Rep.  22). 

In  the  next  place  it  was  contended,  that  by  the  Hindoo  law  such  contracts  were 
void,  and  that  this  objection  was  open  to  the  Appellant*,  the  declaration  being  on 
the  face  of  it  bad. 

Their  Ixirdships  have  already  said  that  they  are  not  satisfied  from  the  authorities 
referred  to,  that  such  is  the  law  among  the  Hindoos,  and  supposing  that  prima  facie 
the  contracts  are  to  be  taken  to  be  between  persons  of  that  nation,  a  point  on  which 
we  need  say  nothing,  we  think  we»cannot  say  that  the  contracts  were  illegal,  especially 
jw  the  point  was  not  made  in  the  Court  below,  which  had  better  means  of  deciding 
that  question  than  we  have. 

It  remains,  therefore,  for  us  to  consider  the  other  and  the  main  objections  to  the 
right  of  the  Plaintiffs  to  recover,  arising  on  the  second  and  third  pleas  which  have 
been  most  relied  upon  in  the  argument  before  us. 

For  the  Appellants  (the  Defendants  below),  it  was  contended,  that  it  was  a  fraud 
on  the  Defendants,  in  such  wagers  as  these,  to  bring  about  the  event  by  which  each 
wager  could  l*e  won  by  acts  of  their  own,  that  such  fraud  was  meditated  and  prepared 
by  the  Plaintiffs  before  the  contracts  were  entered  into,  and,  therefore,  the  Defen- 
dants meditating  no  such  acts  on  the  part  of  the  Plaintiffs,  the  contract  was  void  on 
the  ground  of  fraud  on  them ;  and  the  second  plea  should  have  been  found  for  the 
Defendants,  or,  if  not,  that,  at  all  events,  the  meditated  fraud  having  been  carried 
[128]  into  effect,  and  the  prices  raised  by  the  acts  of  the  Plaintiffs  and  their  agents, 
those  prices  were  fraudulently  raised  as  against  the  Defendants,  and,  therefore, 
the  third  plea  ought  to  have  been  found  for  the  Defendants. 

This  point  appears  to  their  Lordships  to  be  purely  a  question  of  fact,  depending 
on  the  evidence. 

It  mav  be  conceded  that  there  was  evidence,  not  that  any  steps  were  taken  to 
enhance  the  price,  by  employing  persons  to  bid  at  the  intended  sale,  prior  to  the 
date  of  the  contracts,  but  to  raise  a  reasonable  inference  that  the  Plaintiffs  at  that 
time  meant  by  their  own  acts  to  raise  the  market,  and  then  the  question  would  be, 
whether  this  intention  would  enable  the  Defendants  to  avoid  the  contracts  under  the 
second  plea.  Further,  there  was  ample  evidence,  no  doubt,  that  the  Plaintiffs  did 
try  to  raise  the  price  at  the  sale,  by  their  own  acts,  and  did  succeed  in  so  doing ;  and 
the  question  is,  whether  these  acts  are  a  fraud  on  the  Defendants,  within  the  meaning 
of  the  third  plea.  This,  the  main  point  in  the  case,  and  which  applies  to  both  pleas, 
depends  entiiely  on  the  question  of  fact,  what  was  the  understanding  of  the  parties 
to  the  contract  when  it  was  made? 

Both  the  learned  Judges  of  the  Court  below  appear  to  have  agreed  upon  this 
being  the  question. 
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The  Chief  JuBtice,  in  his  very  learned  judgment,  most  correctly  states,  that  if 
the  event,  on  which  both  parties  were  speculating,  was  the  market  price,  as  it  should 
be  governed  by  the  ordinary  cases  of  supply  and  demand,  or  as  it  should  be  governed 
by  the  contests  of  speculators,  wholly  unconnected  with  the  Plaintiffs,  then,  un- 
doubtedly, the  Plaintiffs  would  have  taken  a  fraudulent  advantage,  and  the  event 
brought  [129]  about  by  their  own  agency  is  not  the  event  which  was  contemplated  in 
the  contract  of  hazard  entered  into  by  the  parties ;  and  Mr.  Justice  Yardley  agrees 
in  that  position,  and  illustrates  it  by  a  simple  supposed  case,  in  which  it  would  lie 
manifestly  a  fraud  in  one  of  the  contracting  parties  against  the  other,  himself,  by 
his  own  act,  to  win  the  wager ;  as  where  a  man  bets  that  a  horse  would  fetch  a  certain 
price  at  an  auction,  he  could  not  win  the  wager  by  bidding  that  very  sum  ;  and  there 
can  be  no  doubt  upon  that  proposition. 

But  the  true  question  is  stated  most  correctly  by  the  Chief  Justice,  to  turn  on 
one  point,  was  it  understood  by  the  parties  at  the  time  the  bet«  were  made,  that  it 
was  competent  for  the  Plaintiffs  to  enter  into  the  market  as  speculators,  and  en- 
deavour to  raise  the  price  by  their  own  biddings?  And  this  is  the  question  of  fact 
on  which  the  two  learned  Judges  differed.  Mr.  Justice  Yardley  thinking,  that  the 
evidence  did  not  prove  any  such  understanding ;  indeed,  going  so  far  as  to  intimate 
an  opinion,  that  nothing  short  of  the  expression  of  that  underst-anding  in  the 
contract  itself  would  be  sufficient.  The  CJiief  Justice  being  of  opinion,  that  the 
understanding  was  most  clearly  proved,  that  the  Defendants  knew  well  when  they 
made  the  wagers,  that  the  Plaintiffs  would  use  all  their  efforts  and  all  the  power 
which  their  command  of  capital  gave  them,  to  run  up  the  prices  at  the  sale,  and  that 
the  Defendants  contracted  with  them  on  those  terms,  and  that  the  wagertj  were  in  fact 
nothing  more  than  one  speculator  backing  his  own  opinion  against  that  of  another, 
on  an  event  to  be  operated  upon  by  the  wealth,  faculties,  and  judgment  of  both, 
parties ;  that  according  to  their  mutual  understanding,  each,  therefore,  had  a  right 
to  use  the  means  in  [130]  his  power,  one  to  elevate  the  market  price  by  bidding  and 
inducing  others  to  bid ;  the  other  to  depress  it,  by  persuading  persons  not  to  bid, 
always  supposing  that  such  means  were  otherwise  l«gal. 

Upon  a  full  consideration  of  the  evidence,  their  Lordships  are  of  opinion,  that 
the  view  taken  of  it  by  the  Chief  Justice  is  the  correct  one,  and  we  think  his 
decision  as  to  the  matter  of  fact  fully  warranted  and  called  for  by  the  evidence  in 
the  case. 

The  Plaintiffs  had  entered  into  a  great  speculation,  the  success  of  which  was 
very  doubtful,  and  depended  on  the  amount  of  capital  they  could  produce,  when 
the  opium  was  to  be  paid  for,  and  the  number  of  wagering  contracts  they  could  make 
upon  the  price  of  it  in  the  meantime,  and  also  upon  the  greater  activity  of  themselves 
and  their  agents  in  bidding  to  raise  the  price,  than  that  of  the  Defendants  or  their 
agents  in  endeavouring  to  lower  it.     This,  we  think,  is  clearly  proved. 

It  is  true  that  some  witnesses  use  the  expression,  that  it  was  the  practice  for  the 
speculators  for  a  rise,  to  attend  themselves  and  bid  at  a  sale ;  and  an  argument  is 
used  that  the  evidence  shows  only  an  understanding  that  the  contracting  party 
should  himself  bid ;  but  the  witnesses  do  not  state  negatively  that  another,  or  others, 
might  not  attend  on  his  behalf ;  and  one  of  the  witnesses,  Dadebhoy  Rustomjee,  gives 
evidence  that  speculators  for  such  a  rise  influence  the  market,  and  that  a  large  pur- 
chaser always  bought  through  several  hands. 

So  far  as  relates  to  the  understanding  between  the  parties  as  to  what  it  is 
competent  for  either  to  do,  we  think,  that  the  evidence  does  not  show  that  the  parties 
were  to  be  confined  to  their  own  personal  efforts,  [131]  by  bidding  themselves,  or  in- 
ducing others  not  to  bid,  but  that  they  are  at  liberty  to  employ  agents,  and  not  one 
agent  onjy,  for  these  purposes,  without  breaking  the  comtract  between  them. 
Whether  the  employing  of  more  agents  than  one  will  render  the  act  of  bidding 
illegal,  as  to  third  persons,  is  another  point,  which  will  afterwards  be  considered. 
Between  the  parties,  we  think  it  was  clearly  no  violation  of  their  mutual  under- 
standing BO  to  do. 

Their  Lordships  think,  therefore,  that  the  efforts  made  to  raise  the  market  by 
the  Plaintiffs,  by  bidding  by  themselves  and  agents,  were  no  fraud  on  the  Defen- 
dants, as  such  course  was,  according  to  the  understanding  of  both  parties,  to  be 
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pursued,  and  consequently,  that  the  intention  to  use  those  efforts  was  not  a  fraud 
which  rendered  the  contract  voidable  by  the  Defendants. 

But  it  was  further  argued,  that  even  admitting  that  there  was  no  fraud  on  the 
Defendants  by  pursuing  that  course,  the  acts  done  by  the  Plaintiffs  and  their 
agents  were  a  fraud  on  tliird  persons,  and,  therefore,  illegal,  and  that  the  contract 
might  be  avoided  by  reason  of  that  intended  fraud;  or,  at  all  events,  that  the 
Plaintiffs  could  not  recover  damages  which  they  were  only  entitled  to  do  by  reason 
of  that  fraud  on  third  persons.  It  would  seem  from  the  report  of  the  judgment  in 
the  Court  below,  that  this  view  of  the  case  was  not  pressed  on  the  learned  Judges. 
Both  consider  only  whether  this  conduct  would  be  a  fraud  on  the  contracting  parties, 
and  the  Chief  Justice  states  that  the  acts  were  admitted  to  be  "  not  otherwise 
illegal." 

But,  on  the  hearing  of  this  appeal,  this  further  objection  is  brought  forward, 
and  we  are  bound  to  dis-[132]-pose  of  it.  The  objection  is,  that  the  means  used  by 
bidding  merely  to  enhance  the  price,  was  a  fraud  on  those  who  were  intending  to  pur- 
chase bona  fide,  and  especially  when  otiiers  conspired  with  the  Plaintiffs  to  bid  for  the 
same  purpose;  and,  further,  that  the  act  of  giving  to  the  French  Consul  the  sum  of 
Rs.  30,000,  to  induce  him  to  exercise  the  option  given  by  Treaty  to  the  King  of  the 
French,  to  buy  300  chests,  was  also  a  fraud  on  the  East  India  Company,  and  the 
average  price  having  been  raised  by  these  acts  conjointly,  the  Plaintiffs  could  not 
recover  if  either  was  illegal. 

It  was  argued  on  behalf  of  the  Respondents,  that  this  species  of  fraud  and  con- 
sequent illegality  did  not  fall  within  the  meaning  of  the  third  plea;  and  so  their 
Lordships  are  disposed  to  think ;  but,  being  unwilling  to  dispose  of  so  great  a  case 
upon  a  point  of  pleading,  they  proceed  to  consider  whether  the  Defendants  are 
entitled  to  succeed  on  the  merits. 

With  respect  to  the  bidding  by  one  of  the  Plaintiffs  himself,  said  to  be  done 
merely  to  enhance  the  price,  their  Lordships  think  it  was  no  fraud  on  any  one. 
There  is  no  law  which  prevents  any  person  buying  any  quantity  of  a  commodity  at 
any  price  tliat  he  likes,  whether  to  use  himself,  or  to  sell  again  in  gross  or  by  retail, 
or  to  give  away,  or  to  prevent  another  having  it,  provided  always,  that  he  does  not 
commit  the  Common  Law  offence  of  forestalling  and  regratiiig,  which  this  is  not,  or 
ingrossing,  which  the  authorities  show  can  be  committed  only  with  respect  to  the 
necessaries  of  life ;  provided,  also,  that  he  makes  no  false  representation  in  order  to 
effect  the  purchase. 

In  all  these  cases,  the  buying  of  any  commodity  when  the  purchaser  does  not  want 
it,  necessarily  raises  [133]  the  price,  and  so  causes  a  damage  to  all  others  who  do, 
and  who  buy  for  the  purpose  of  using  it ;  but  the  purchase  is  not  on  that  account  a 
fraud  on  them.  The  market  is  open  to  all  who  buy,  whatever  their  object  may  be : 
whether  the  Plaintiffs  meant  to  buy  to  sell  again  at  a  profit,  or  to  make  their  profits 
by  the  collateral  contracts  that  they  had  entered  into  with  others,  appears  to  their 
Lordships  to  make  no  difference. 

But  it  is  said,  that  the  fact  of  employing  several  agents  who  were  all  cognisant 
of  the  purpose  as  well  as  the  Plaintiffs,  constituted  an  illegal  conspiracy,  an  indictable 
offence;  and  the  Plaintiffs  cannot,  therefore,  recover  a  difference  of  price  created 
by  that  illegal  conspiracy.  But  so  far  as  the  doctrine  of  conspiracy  has  been  ex- 
tended, we  do  not  find  that  there  is  any  satisfactory  authority  that  this  would  be  an 
indictable  offence  where  there  was  no  crimen  falsi  committed,  when  the  commodity 
is  not  a  necessary  of  life,  to  which  only,  as  has  been  said,  the  offence  of  ingrossing 
or  regrating  applies;  a  charge  of  a  description  which  not  only  ought  not  to  be 
extended,  and  which  itself  would  not  meet  with  much  countenance  in  these  times, 
when  the  true  principles  of  trade  and  commerce  are  better  and  more  generally 
understood. 

The  dictum  of  Baron  Gurney  in  the  case  of  Levi  v.  Levi  (6  Carr.  and  Pay.  239) 
was  much  relied  upon,  to  show  that  an  agreement  of  several  not  to  bid  at  an  auction 
was  an  indictable  offence;  but  this  was  a  mere  dictum  in  a  Nisi  Prius  case,  and 
cannot,  we  think,  be  relied  upon. 

It  is  argued,  however,  that  this  proceeding  by  bidding  by  the  Plaintiffs  themselves, 
or  in  conjunction  with  others,  is  analogous  to  "  puffing,"  and  is  illegal  [134] 
on  the  same  principle.     But  the  distinction  is  in  our  judgment  plain.     A  puffer  is 
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not  a  real  bidder.  By  arrangement  between  him  and  the  vendor  his  bid  is  to  go 
for  nothing ;  but  as  to  the  competing  bidders,  it  appears  to  be  what  it  is  not,  a  real 
bidding,  and  the  vendor,  by  authorizing  it,  is  guilty  of  a  fraud  on  them,  and  cannot 
profit  by  it. 

Here  the  Plaintiffs  and  their  agents  are  all  real  bidders.  He  whose  bid  is  the 
highest  is  bound  to  pay  the  price,  and  no  false  colours  have  been  held  out  to  other 
intended  buyers. 

Another  point  insisted  upon  l^efore  us  was,  that  the  purchase  of  the  option  re- 
served to  the  French  Government  was  illegal. 

By  the  sixth  Article  of  the  Convention  between  Great  Britain  and  France,  there 
is  reserved  to  the  French  Government,  or  those  employed  by  them,  the  right  to 
request  a  reserve  of  not  exceeding  300  chests  a  year,  and  if  the  quantity  required 
is  not  taken  and  paid  for  in  the  agreed  period,  the  quantity  required  is  to  go  in 
reduction  of  the  300  chests. 

The  Plaintiffs  purchased  from  the  French  Consul  this  option,  for  Rs.  30,000 
meaning  not  to  exercise  the  right  of  purchase,  but  to  cause  the  quantity  to  be 
retained,  and  so  diminish  the  quantity  of  opium  to  be  sold  at  the  sale.  The  requisi- 
tion was  accordingly  made,  and  the  quantity  offered  for  sale  at  that  sale,  diminished 
by  300  chests. 

It  was  argued  that  this  was  a  fraud  against  the  East  India  Company,  the 
vendors,  who  were  thereby  prevented  from  selling  the  300  chests  at  that  sale,  which 
they  would  have  done  if  the  French  Government  had  been  left  to  itself.  But  their 
Lordships  do  not  think  that  this  is  a  fraud  on  the  Company.  By  the  Treaty,  [136] 
the  French  Government  has  an  unlimited  power  of  exercising  the  option,  and  may  do 
so  for  any  reason  they  may  think  fit,  and  the  East  India  Company  have  no  right 
which  is  infringed  upon  by  the  exercise  of  the  option  for  a  collateral  pecuniary  ad- 
vantage. It  was  indeed  insinuated  that  this  sum  was  given  as  a  bribe  to  the  French 
Consul,  and  was,  therefore,  a  fraud  on  his  Government ;  but  it  is  not  proved  that  the 
money  was  given  as  a  bribe,  but  it  must  be  intended  that  it  was  given  for  the  use  of 
the  French  Government. 

Their  Lordships,  therefore,  think  that  none  of  these  objections  are  sustained, 
and  that  the  Plaintiffs'  conduct  does  not  appear  to  have  been  illegal.  However 
much  they  disapprove  of  these  wagering  transactions  (which  happily  are  now  put 
an  end  to),  however  disreputable  and  unbecoming  in  men  of  a  nice  sense  of  honour, 
or  of  high  mercantile  character,  were  the  means  adopted  by  the  Plaintiffs  to  win 
their  wager  may  be,  still  we  cannot  pronounce  them  to  be  fraudulent  in  contemplation 
of  law,  which  only  seeks  to  lay  down  broad  rules  for  the  government  of  human  con- 
duct applicable  to  all  classes  of  persons,  and  does  not  exonerate  parties  from  their 
contracts  (which  it  is  its  primary  duty  to  enforce)  on  the  ground  of  fraud,  except 
where  they  are  distinctly  shown  to  be  in  violation  of  the  ordinary  rules  of  morality. 
Our  attention  was  called  to  the  decision  of  the  learned  Judges  of  the  Supreme  Court 
of  Calcutta  in  a  similar  case  {Sah-ajram  v.  Ghytun  Doss,  decided  by  the  Supreme 
Court  at  Calcutta,  on  the  28th  of  January,  1850).  The  Judges  of  that  Court  on  tlie 
trial  considered  the  conduct  of  the  Plaintiffs  as  not  fraudulent,  and  gave  their 
■verdict  for  the  Plaintiffs  at  Xisi  Prius.  That  option  they  subsequently  changed. 
What  the  particular  facts  [136]  in  evidence  were,  to  show  that  it  was  the  understand- 
ing of  the  contracting  parties  as  to  using  all  means  to  raise  or  depress  the  price, 
does  not  appear,  and,  therefore,  we  are  not  in  a  condition  to  say  what  the  verdict 
ought  to  have  been ;  but  the  opinion  delivered  by  these  learned  Judges  on  the  sup- 
position that  there  was  such  an  understanding,  that  the  bidding  was  a  fraud  on 
third  parties,  we  cannot  think  to  be  well  founded. 

We  are  of  opinion,  therefore,  that  the  Plaintiffs  were  entitled  to  recover  in  this 
action. 

Two  subordinate  points  remain  for  consideration. 

First,  as  to  interest,  we  think  the  Court  below  were  warranted  in  giving  it, 
for  it  appears  that  interest  was  accustomed  to  be  paid  on  such  pecuniary  trans- 
actions. 

Lastly,  as  to  costs,  we  concur  in  the  opinion  of  the  Chief  Justice,  that  the  general 
rule  should  be  that  they  followed  the  event  of  the  verdict,  and  in  this  case,  as  the 
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•verdict  for  the  Plaintifis  was,  in  the  judgment  of  their  Lordshipa,  right,  they  ought 
to  have  their  costs. 

We  shall,  therefore,  recommend  to  Her  Majesty  that  the  judgment  should  be 
afBrmed,  and  the  appeal  dismissed,  with  costs. 

[Mews'  Dig.  tit.  GAMING  AND  WAGERING,  B.  Wagbrr,  1.  Invalidity  generally; 
tit.  LOCAL  GOVERNMENT,  IIL  Jurisdiction,  13.  Food  and  Drink,  d.  Other 
offeneeti;  tit.  MARKETS  AND  FAIRS,  k.  Enr/rosnin/;,  Rey rating,  and  other 
ofenceg;  tit.  STATUTE,  C.  Construction  obnbrai.i.t,  3.  Pro*pective  or  Retro- 
spective. S.C.  7  Moo.  P.C.  239;  15  Jur.  257;  see  note  to  Rtunloll  Thackoor- 
seyda-gg  v.  Soojumnulf  DhondmuU,  1848,  4  Moo.  Ind.  App  352.  As  to  retro- 
spective operation  of  Statute,  see  Moon  v.  Darden^  1848,  2  Ex.  22;  Ex  parte 
White,  1864,  33  L.J.  Bk.  22.] 


[137]  THOMAS  CHARLES  LOUGHNAN  and  Oihen,— Appellants ;  HAJI  JOOSUB 
BHULLADINA  and  knoihet,— Respondents  *  [Feb.  18,  1851]. 

On  Appeal  from  the  Supreme  Court  at  Bombay. 

Thb  "  Htdroos." 

The  Bombay  Charter  (December,  1823  )  establishes  the  Admiralty  Jurisdiction 
of  the  Supreme  Court,  "  as  the  same  is  used  and  exercised  in  that  part-  of 
Great  Britain  called  England,  together  with  all  and  singular  their  in- 
cidents, emergents,  and  dependencies  annexed  and  connexed  causes  whatso- 
ever ;  and  to  proceed  summarily  therein,  with  all  possible  despatch,  according 
to  the  course  of  our  Admiralty  in  that  part  of  Great  Britain  called  England." 
Held,  upon  a  construction  of  such  Charter,  that  the  rules  and  practice 
of  the  High  Court  of  Admiralty  in  England,  prevail  and  govern  the  pro- 
ceedings in  the  Supreme  Court  at  Bombay,  in  maritime  causes  [5  Moo.  Ind. 
App.  141-144]. 

In  a  salvage  cause,  the  Supreme  Court,  by  its  sentence  pronounced  in  March, 
1849,  dismissed  the  claim  of  the  salvors.  In  the  month  of  April  follow- 
ing, the  Promovents  moved  for  a  rule  nisi  to  show  cause  why  the  Defend- 
ants should  not  pay  their  costs.  This  rule  the  Court  refused.  In  August, 
in  the  same  year,  the  Promovents  applied  for  and  the  Supreme  Court 
granted  leave  to  appeal  to  England  from  the  principal  sentence  of  March, 
1849.  No  objection  was  taken  to  the  competency  of  the  appeal  in  Bombay 
by  the  Respondents,  nor  was  any  protest  against  the  right  appeal  entered 
in  England,  but  the  Respondents  at  the  hearing  object.ed  to  the  reception 
of  the  same,  contending,  that  the  appeal  was  perempted  by  the  proceedings 
had  in  the  month  of  April. 

Held,  that  such  objection  was  fatal,  that  the  application  for  costs  after  the 
decision  in  the  cause,  had  the  e£fect  of  absolutely  perempting  the  appeal,  so 
as  to  entirely  take  away  from  the  Supreme  Court  the  power  of  granting  leave 
to  appeal,  as  nothing  could,  after  the  proceedings  in  April,  be  done  to  restore 
the  appeal  from  the  principal  sentence. 

Costs  of  appeal,  under  the  circumstances,  refused. 

This  was  a  question  respecting  the  Appellants'  right  to  appeal  from  a  sentence  of 
the  Supreme  Court  at  [138]  Bombay,  in  its  Admiralty  jurisdiction,  in  a  cause  of 
salvage :  whether  the  appeal  was  not  perempted  by  the  act  of  the  Appellants. 

This  objection  was  taken  at  the  hearing  of  the  appeal,  and  arose  under  the 
following  circumstances: — 

The  cause  was  promoted  in  the  Supreme  Court  at  Bombay,  by  the  Appellants,  for 
salvage  services  rendered  by  them  to  the  ship  Hydroos  and  her  cargo,  the  property 
of  the  Respondents.  Thie  cause  came  on  for  hearing  on  the  14th  of  March,  1849, 
when  the  Court  dismissed  the  Act  on  petition  for  salvage.     On  the  5th  of  April 

*  Present :  Lord  Langdale,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T. 
Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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following,  a  motion  was  made  by  Counsel  for  the  Promovents  for  a  rule  niti,  calling 
upon  the  Defendants  to  show  cause  why  they  should  not  pay  the  Promovents  their 
costs  in  the  cause.  This  motion  was  heard  and  refused  by  the  Court.  On  the  6tb 
of  August  following,  the  Appellants  presented  a  petition  for  leave  to  appeal  to  Her 
Majesty  in  Council  from  the  principal  sentence,  dated  the  14th  of  March,  1849,  which 
the  Court  granted.  The  Respondents  put  in  an  absolute  appearance,  and  no  objec- 
tion was  taken  at  Bombay  to  the  competency  of  the  appeal. 

The  Respondents,  in  their  printed  case,  raised  for  the  first  time  an  objection  to 
the  competency  of  the  appeal,  contending,  that  the  right  of  the  Appellants  to  appeal 
from  the  decision  of  the  Supreme  Court,  dismissing  their  claim  for  salvage,  had 
been  absolutely  and  altogether  perempted,  when  they  filed  their  petition 
for  leave  to  appeal,  which  was  the  first  step  on  their  parts,  indicative  of 
their  intention  to  appeal;  and  the  Respondents  prayed,  that  the  order 
of  the  Supreme  Court,  allowing  the  appeal,  be  reversed,  and  the  appeal  dismissed 
with  costs,  by  reason,  that  such  leave  to  appeal  could  not  legally  be  given,  and, 
[139]  therefore,  ought  not  to  have  been  given  by  the  Supreme  Court  at  Bombay,  at 
the  time  and  under  the  circumstances,  at  and  under  which  it  was  given ;  and  that 
such  appeal  was  a  nullity  in  law. 

This  appeal  being  opened  upon  the  merits.  Dr.  Addams  and  Mr.  Aspland,  for 
the  Respondents,  were  heard  in  support  of  this  objection. 

Upon  the  question  of  peremption  of  the  appeal,  they  cited  Th«  ship  Clifton  (3 
Knapp's  P.C.  Cases,  375),  The  Queen  v.  Joze  Alves  Diat  (6  Moore's  P.C.  Cases,  102), 
IJoyd  V.  Poole  (3  Hagg.  Ecc.  Rep.  477),  Greg  v.  Greg  (2  Add.  276),  Voet.,  vol.  ii.  lib. 
xlix.  tit.  "  De  appellationihus  et  relationibiu,"  sec.  1.,  and  insisted,  that  the  objection 
to  the  appeal  was  in  time,  even  if  made  at  the  hearing,  Eochfort  v.  BaUersby  (2  H.L. 
Cases,  388). 

The  Queen's  Advocate  (Sir  John  Dodson),  Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth,  for 
the  Appellants,  relied  upon  the  acquiescence  of  the  Appellants  in  the  appeal  granted 
by  the  Supreme  Court,  under  the  powers  vested  in  that  Court  by  the  Bombay 
Charter  (23rd  Dec.,  1823.  See  post,  p.  141,  for  extracts  of  this  Charter);  they  also 
referred  to  the  Statute,  3rd  and  4th  Will.  IV.,  c.  41,  s.  20,  and  urge  the  inconvenience 
of  the  course  pursued  by  the  Respondents  in  objecting  to  the  appeal  at  the  hearing, 
and  not  under  protest. 

The  Right  Hon.  Dr.  Lushington. — The  present  question  arises  upon  an  objection 
taken  on  behalf  of  the  owners  of  the  property,  against  which  [140]  the  salvors 
claim,  on  the  ground,  that  the  asserted  salvors  ought  not  to  be  permitted,  under 
the  circumstances  of  the  case,  to  proceed  with  their  appeal  against  the  sentence  of 
the  Admiralty  Court  at  Bombay,  by  which  sentence  it  was  pronounced,  that  they 
were  not  entitled  to  salvage. 

The  facts  of  the  case  are  shortly  these :  the  principal  sentence  was  pronounced  on 
the  14th  of  March,  1849,  and  on  the  5th  of  April,  as  appears  from  the  papers, 
the  following  proceeding  took  place: — "  Mr.  Advocate-General  being  of  Counsel  for 
Promovents,  moved  for  a  rule  to  show  cause  why  the  Respondents  should  not  pay  to 
the  Promovents  their  costs  of  the  proceedings  in  the  above  matter ;  whereupon,  and 
on  hearing  Mr.  Howard,  also  of  Counsel  for  the  Promovents,  who  followed  on  the 
■ame  side,  it  was  ordered,  that  the  said  motion  be  refused,  and  that  each  party  do 
pay  their  own  costs  of  the  hearing  in  the  above  matter,  and  of  all  other  proceedings 
therein." 

Now,  there  cannot  be  any  doubt,  that  if  proceedings,  such  as  are  here  mentioned, 
had  taken  place  in  the  High  Court  of  Admiralty,  in  England,  or  in  any  Vice- 
Admiralty  Court,  or  Admiralty  Court  governed  by  the  same  rules  and  regulations, 
any  right  of  appeal,  which  existed  in  the  claimants  on  the  14th  of  March,  1849,  would 
have  been  entirely  perempted  and  put  an  end  to  by  those  proceedings  on  the  5th  of 
April.  This  is  a  rule  which  ha?,  always  been  adhered  to  with  great  strictness,  and 
one  of  the  cases  which  have  been  cited,  the  case  of  The  ship  Clinton  [3  Knapp.  375], 
proves  with  what  severity  the  Court  has  been  in  the  habit  of  applying  this  rule. 
We  apprehend  that  the  effect  of  perempting  the  appeal  is  entirely  to  take  away  the 
right  of  the  Appellants  to  appeal  at  all,  and  that  nothing  that  is  hereafter  done 
can  restore  the  Appellants  to  the  con-[141]-dition  in  which  they  were  before  the  time 
when  the  act  of  peremption  took  place. 
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This  being  so,  according  to  the  general  course  of  proceedings  in  the  High  Court 
of  Admiralty,  and  in  all  other  Courts  following  the  same  rules  of  practice,  the 
question  which  their  Lordships  have  now  to  determine  is,  whether  the  same  rules 
and  the  same  mode  of  practice  prevail  in  the  Admiralty  Court  at  Bombay,  or  whether 
any  and  what  alteration  has  been  made  in  consequence  of  the  Charter  which  has 
created  that  Court. 

There  are  two  parts  of  the  Charter  to  which  it  will  be  necessary  to  advert ;  first, 
that  part  of  the  Charter  which  confers  upon  the  Court  at  Bombay  the  power  of 
deciding  Admiralty  causes;  and,  secondly,  that  part  of  the  Charter  which  provides 
for  appeals  generally. 

Now,  that  part  of  the  Charter  which  establishes  the  Admiralty  jurisdiction  of 
the  Court  is  in  these  words: — "  We  do  hereby  grant,  ordain,  establish,  and  appoint, 
that  the  Supreme  Court  of  Judicature  at  Bombay  shall  be  a  Court  of  Admiralty,"  for 
certain  territories  and  districts  therein  mentioned;  and  then  it  grants  to  that  Court 
"  full  power  and  authority  to  take  cognizance  of,  hear,  examine,  try  and  determine 
all  causes,  civil  and  maritime,  and  all  pleas  of  contracts,  debts,  exchanges,  policies 
of  assurance,"  and  so  on,  "  which,  in  any  manner  -vchatsoever,  relate  to  freight,  or 
money  due  for  ships  hired  and  let  out,  transport  money,  maritime  usury,  bottomry 
or  respondentia,  or  to  extortions,  trespasses,  injuries,  complaints,  demands,  and 
matters,  civil  and  maritime,  whatsoever,  between  merchants,  owners,  and  pro- 
prietors of  ships  and  vessels,  employed  or  used  within  the  jurisdiction  aforesaid." 
And  then  it  states,  that  they  shall  take  [142]  cognizance  thereof,  "  as  the  same  is  used 
and  exercised  in  that  part  of  Great  Britain  called  England,  together  with  all  and 
singular  their  incidents,  emergents,  and  dependencies,  annexed  and  connexed  causes 
whatsoever ;  and  to  proceed  summarily  therein,  with  all  possible  despatch,  according 
to  the  course  of  our  Admiralty  of  that  part  of  Great  Britain  called  England." 

It  appears,  therefore,  that  by  the  authority  of  this  Charter,  founded  upon  the 
Act  of  Parliament  (4  Geo.  IV.,  c.  71,  sec.  7),  the  Court  of  Bombay  became  a  Court 
of  Admiralty  for  the  purposes  therein  stated,  and  that  the  mode  of  proceeding  is 
strictly  enjoined  to  be,  according  to  the  course  in  use  in  the  High  Court  of  Admiralty 
in  England.  Unless,  therefore,  there  is  something  in  this  Charter  to  the  contrary, 
it  would  necessarily  follow,  that  in  what  relates  to  the  peremption  of  an  appeal,  the 
same  cause  which  would  operate  to  perempt  an  appeal  here  will  perempt  an  appeal 
in  the  Court  of  Admiralty  at  Bombay. 

This  being  so,  the  next  step  is  to  advert  to  that  part  of  the  Charter  which  gives 
power  to  appeal  to  the  Queen  in  Council,  and  then  to  see  whether,  on  the  fair  con- 
sti'uctiou  of  that  Charter,  it  can  be  construed  as  changing  or  altering  the  effect  of 
that  part  of  it,  to  which  I  have  already  adverted;  It  is  in  these  words  : — "  And  we  do 
hereby  direct,  establish,  and  ordain,  that  if  any  person  or  persons  shall  find  him, 
lier,  or  themselves  aggrieved,  by  any  judgment  or  determination  of  the  Supreme 
Court  of  Judicature  at  Bombay,  in  any  case  whatsoever,  it  shall  and  may  be  lawful 
for  him,  her,  or  them,  to  appeal  to  us,  our  heirs  or  successors,  in  our  or  their  Privy 
Council,  in  [143]  such  manner  and  under  such  restrictions  and  qualifications  as  are 
Iiereinafter  mentioned,  that  is  to  ^ay,  in  all  judgments  or  determination  made  by 
the  Supreme  Court  of  Judicature  at  Bombay,  in  any  civil  cause,  the  party  or  partiee 
against  whom,  or  to  whose  immediate  prejudice  the  said  judgment  or  determination  ' 
shall  be  or  tend,  may  by  his  or  their  humble  petition,  to  be  preferred  for  that  purpose 
to  the  said  Court,  pray  leave  to  appeal  to  us,  our  heirs  or  successors,  in  our  or 
their  Privy  Council,  stating  in  such  petition  the  cause  or  causes  of  appeal ;  and  in 
case  such  leave  to  appeal  shall  be  prayed,  by  the  party  or  parties  who  is  or  are 
directed  to  pay  any  sum  of  money,  or  to  perform  any  duty,  the  said  Court  shall  and 
is  hereby  empowered  to  award,  that  such  determination  or  judgment  shall  be 
carried  into  execution,  or  that  sufficient  security  shall  be  given " ;  and  then  it 
directs  that  security  shall  be  given  for  the  costs,  and  for  performance  of  judgment. 

It  does  not  appear  that  in  this,  or  any  subsequent  clause,  there  is  any  immediate 
reference  to  the  Court  of  Admiralty,  or  to  that  part  of  the  Charter  which  estab- 
lished the  Court  of  Admiralty  at  Bombay ;  and,  consequently,  that  part  of  the  Charter 
which  establishes  the  Court  of  Admiralty  at  Bombay,  and  directs  the  proceedings 
to  be  according  to  the  rule  of  the  High  Court  of  Admiralty  here,  must  prevail,  unless 
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we  caB  find  in  any  part  of  this  Charter  Bomething  that  shall  counteract  that  clause, 
and  direct  another  mode  of  proceeding. 

Now  it  appears  to  us  that  it  is  quite  impossible,  with  reference  to  those  general 
words,  to  draw  any  other  inference.  It  is  not  necessary  to  consider,  whether  the 
clause  as  to  appeals  may  in  any  way  affect  [144]  the  time  within  which  the  appeal 
shall  be  granted ;  because  the  proper  question  to  be  considered  and  determined  now, 
is  not  a  question  as  to  the  ordinary  right  to  appeal,  or  the  time  and  manner  in 
which  the  appeal  shall  be  asserted,  or  within  what  period  it  shall  be  asserted ;  it  is 
simply  this  question,  whether  certain  acts  done  in  the  Court  of  Admiralty  of  Bom 
bay,  are  or  are  not  a  peremption  of  the  right  of  appeal.  We  are  of  opinion,  there- 
fore, that  the  rule  and  practice  of  the  High  Court  of  Admiralty  must  necessarily 
prevail  in  governing  the  proceedings  of  the  Court  of  Bombay,  and  that,  consequently, 
this  appeal  has  been  altogether  perempted. 

Another  difficulty  arose  in  this  case,  to  which  it  may  be  necessary  slightly  to 
advert;  instead  of  appearing  under  protest,  as  is  the  ordinary  course  where  the 
party  who  is  cited  to  appear  denies  the  right  to  appeal,  an  absolute  appearance 
was  given  in  this  case;  and  the  objection  is  now  taken  at  the  bar  for  the  firftt 
time,  though  it  is  introduced  in  the  case  which  the  Respondents  have  presented.  It 
appears  to  us,  that  though  it  is  very  inconvenient,  and  tiiis  course  of  proceeding 
exposed  the  parties  to  considerable  additional  expense,  yet  that  it  cannot  have  the 
effect  of  preventing  that  which  had  taken  place,  namely,  the  peremption  of  the 
appeal,  at  a  time  long  antecedent.  And  it  may  be  well  to  observe  here,  with 
regard  to  the  leave  to  appeal,  given  by  the  Court  at  Bombay,  it  is  quite  obvious 
that,  acting  as  the  High  Court  of  Admiralty  there,  if  the  appeal  had  been  once 
perempted,  it  was  beyond  the  power  of  the  Court  to  make  any  order  allowing  the 
appeal  to  be  prosecuted.  We  think,  therefore,  that  it  is  clearly  shown  that  this 
appeal  was  entirely  perempted  by  the  transactions  [145]  of  the  5th  of  April ;  that  it 
is  impracticable  in  any  legal  view  of  the  case  to  revive  the  proceedings,  when  they 
are  once  perempted,  and  that  it  would  not  be  within  the  power  of  the  Court  of 
Admiralty  to  grant  the  appeal  under  any  circumstances  of  mistake  or  difficulty 
whatever.  We  think  also,  that  the  circumstance  of  the  Respondents  not  appearing 
under  protest,  though  attended  with  inconvenience  to  the  parties,  cannot  by  possi- 
bility affect  their  right  in  this  case.  For  these  reasons  we  are  under  the  necessity 
of  pronouncing  in  favour  of  the  objection  which  has  been  taken,  that  the  Appellants 
are  not  at  liberty  to  proceed  furttier  in  this  appeal.  It  must,  therefore,  be  dis- 
missed ;  but  looking  at  all  the  circumstances  of  the  case,  their  Lordsliips  are  of 
opinion  that  no  costs  ought  to  be  given  (a). 

[S.C.  7  Moo.  P.C.  373.  See  notes  to  ShermU  v.  R.,  1836,  2  Moo.  P.C.  1 ;  Shire  v. 
Shire,  1845,  5  Moo.  P.C.  81 ;  Ganement  v.  Fulton,  1845,  5  Moo.  P.C.  130.  As  to 
Admiralty  Jurisdiction  of  High  Court  of  Bombay,  see  Letters  Patent  of  Dec. 
28,  1865,  arts.  32,  33  (Stat.  R.  and  0.  Rev.  iv.,  117).] 

(o)  In  Caseinent  v.  Fulton,  S  Moore's  Ind.  App.  Cases,  395,  the  question  whether 
the  rules  of  the  Ecclesiastical  Courts  in  Doctors'  Commons,  relating  to  peremption 
of  appeals,  applied  to  an  Ecclesiastical  cause  in  the  Supreme  Court  at  Calcutta,  so 
as  to  deprive  a  party  of  the  Charter  right  to  appeal  within  six  months  from  the 
date  of  the  decree  was  raised,  but  no  decision  was  given  upon  that  point. 

As  to  the  practice  of  objecting  to  the  competency  of  an  appeal,  see  Shire  v. 
Shire,  5  Moore's  P.C.  Cases,  81. 
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[146]  BABOO  KASI  PERSAD  NARAIN,— Appellant;  MUSSUMAT  KAWALBASI 
KOOER,  BABOO  GOOR  PERSAD  NARAIN,  and  KALIJ  PERSAD  NARAIN, 
—Respondents  *  [Feb.  19,  21,  and  22,  1851]. 

On  appeal  from  the  Sudder  Dewanny  Court  at  Bengal. 

A  claim  to  real  and  personal  estate  under  a  tumleeknaniah  (deed  of  gift),  against 
a  party  to  whom  possession  had  been  given  by  the  Foujdarry  Court,  rejected, 
under  the  circumstances,  the  deed  not  being  sufficiently  proved. 

Pending  the  appeal  to  England,  the  sole  Appellant  died,  and  the  Sudder  Court 
made  an  order  substituting  one  of  the  KespondentK  in  his  stead  as  Appel- 
lant- Semble :  It  is  not  competent  to  the  other  Respondents  to  object 
to  such  order  at  the  hearing  of  the  appeal,  the  proper  course  being  to  move 
the  Sudder  Court  to  discharge  such  order. 

In  a  case  of  great  delay  by  the  officers  of  the  Sudder  Dewanny  Adawlut,  at 
Calcutta,  in  not  forwarding  certain  depositions  filed  in  the  cause,  which 
had  been  omitted  in  the  transcript  forwarded  to  England,  the  Judicial 
Committee  peremptorily  ordered  the  Sudder  Dewanny  Court  forthwith  to 
transmit  the  omitted  evidence  to  England. 

This  appeal  arose  out  of  a  suit  instituted  in  the  Provincial  Court  of  Patna,  by 
Sheo  Das  Narain,  since  deceased,  against  the  Respondent,  Mussumat  Kawalbasi 
Kooer,  the  party  in  posseKsion,  Baboo  Urremurdun  Narairi,  also  since  decea.sed, 
and  the  present  Appellant,  Baboo  Easi  Persad  Narain.  The  object  of  the  suit  was 
to  obtain  possession  of  the  real  and  personal  estate  of  one  Baliore  Narain,  deceased. 
The  parties  were  members  of  a  tribe  or  family  called  Chowdhyas,  and  their  relation- 
ship appears  from  the  following  statement.  Bahore  Narain,  Bal  Narain,  and  Ootura 
Narain  were  full  brothers.  Bahore  Narain,  the  eldest  [147]  brother,  had  no  male 
issue,  but  a  daughter,  Kawalbasi  Kooer.  Bal  Narain  had  two  sons,  Sheo  Das 
Narain  and  Kasi  Persad  Narain.  Ootum  Narain  had  one  son,  named  Urremurdun 
Narain.  It  was  not  in  question  in  the  suit  that  the  brothers  constituted  a  divided 
Hindoo  family,  or  that  the  brothers  constituted  a  divided  Hindoo  family,  or  that 
the  property  in  dispute  was  not  the  sole  and  exclusive  property  of  Bahore  Narain, 
in  which  his  brothers  had  no  right  to  participate. 

Bahore  Narain  died  in  October,  1816,  leaving  a  daughter,  Kawalbasi  Kooer. 
She  lived  with  him,  and  was  in  possession  at  the  time  of  his  decease,  when  disputes 
as  to  her  right  and  possession  of  the  property  arose  between  Bahore  Narain's 
nephews,  Kasi  Persad  and  Urremurdun  Narain.  These  disputes  led  to  the  inter- 
ference of  the  local  authorities,  and  on  the  6th  of  November,  1815,  the  magistrate 
of  the  Zillah  of  Sarun  ordered  that  she  should  continue  in  possession  of  the  effects 
and  property  left  by  Bahore  Narain,  as  it  appeared  that  after  his  death  the  whole 
of  it  came  into  her  possession.  Sheo  Das  Narain  then  came  forward  and  presented 
a  petition  to  the  Circuit  Court,  in  which  he  rested  his  title  to  the  disputed  property 
on  a  tumleeknamah,  or  deed  of  gift,  which  he  alleged  had  been  executed  in  his 
favour  by  Baliore  Narain,  on  the  27th  of  December,  1809.  The  Court  refused  to 
interfere,  and  referred  him  to  a  Civil  Court. 

The  plaint  was  filed  in  the  Provincial  Court  of  Patna,  on  the  21st  of  February, 
1817,  by  Sheo  Das  Narain,  against  Mussumat  Kawalbasi  Kooer.  Baboo  Urremurdun 
Narain,  and  Baboo  Kasi  Persad  Narain,  to  recover  possession  of  the  khiraj  and 
lakhiraj  lands,  and  the  personal  estate  of  the  late  Bahore  Narain,  [148]  then 
in  the  possession  of  his  daughter,  the  Defendant,  Mussumat  Kawalbasi  Kooer.  It 
alleged,  that  Bahore  Narain,  the  paternal  uncle  of  the  Plaintiff,  having  no  sons 
living  to  succeed  liim,  on  the  27th  of  December,  liS09,  executed  in  the  Plaintiff's 
favour  a  tumleeknamah  (ati  instrument  in  the  nature  of  a  deed  of  gift),  whereby 
he  cfinstituted  him,  the  Plaintiff,  proprietor  of  the  whole  of  his  property,  real  and 
personal,  with  the  exception  of  kismut  Umnour  and  Madhapore,  appertaining  to 

*  Present:  Members  of  the  Judicial  Committee, — Lord  Langdale,  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir 
Sir  Edward  Ryan. 
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pergunnah  Bal,  which  he  gave  to  Mussumat  Kawalbasi  Eooer,  and  that  while  he 
(the  Plaintiff)  was  at  Calcutta,  Bahore  Narain  wrote  several  letters  to  him  to  come 
to  him,  and  that  while  he  was  on  the  road,  Bahore  Narain  died. 

Mussumat  Kawalbasi  Kooer,  by  her  answer,  charged  the  Plaintiff  with  fraudu- 
lently combining  with  the  Defendants,  Urremurdun  Narain  and  Kasi  Persad 
Narain,  to  set  up  the  deed  of  tumleeknamah,  which  she  submitted  was  a  forgery, 
and  only  brought  forward  after  an  unsuccessful  claim  made  by  Kasi  Persad 
Narain  to  the  property  in  dispute,  as  the  kurta-puttra  (a  fatherless  son  adopted 
by  a  person  desirous  of  male  issue.  A  son  made  (Critrima).  See  the  Mitacshara, 
ch.  i.  sec.  ix.  par.  17)  of  Bahore  Narain;  she  denied  the  allegation  of  the  plaint, 
that  Bahore  Narain  was  induced  to  grant  away  the  property,  by  the  tumleeknamah, 
because  he  bad  no  son  or  heir,  and  submitted  that  she  was  entitled  by  right  of 
inheritance  to  succeed,  for  that,  according  to  the  Sastras,  if  a  person  had  no  son, 
but  a  daughter,  his  daughter  stood  in  the  place  of  his  son,  and  was  the  rightful 
heir  to  the  property,  and,  n»oreover,  that  she  had  male  offspring,  the  grandsons 
of  the  deceased.  And  she  further  insisted,  that  the  claim  of  the  Plain-[149}-tiff, 
under  the  tumleeknamah,  was  illegal  and  void,  as  the  law  required  that  the  person 
in  whose  favour  the  turaleek  shall  have  been  made,  should  have  been  put  in  possession 
at  the  time  of  the  grant,  which  the  Plaintiff  admitted  had  not  been  done. 

The  Defendant,  Baboo  Urremurdun  Narain,  died  before  putting  in  his  answer, 
leaving  Baboo  Goor  Persad  Narain  Sing  and  Baboo  Ealli  Persad  Narain  Sing, 
his  sons  and  heirs,  who  were  admitted  by  the  Court  to  defend  the  suit.  The  answer 
of  these  Defendants  traversed  the  fact  of  the  execution  of  the  tumleeknamah,  and 
claimed  for  themselves  a  moiety  of  the  property  in  dispute  as  the  heirs  of  their 
father,  the  deceased  Urremurdun  Narain,  the  nephew  of  Bahore  Narain;  the  other 
moiety  belonging,  as  they  alleged,  to  the  Defendant,  Baboo  Kasi  Persad  Narain ; 
they  relied  upon  an  alleged  rule  of  the  Chowdhyas,  that  upon  the  demise  of  any  one 
without  issue,  his  property  devolved  to  his  brother's  sons ;  and  they  denied  the 
right  of  the  Defendant,  Mussumat  Kawalbasi  Kooer,  to  the  property,  and  prayed 
that  the  Court  would  declare  their  rights  agreeably  to  the  rule  observed  by  the 
Chowdhyas  (the  title  of  a  particular  tribe  of  Brahmins). 

The  Defendant,  Kasi  Persad  Narain,  by  his  answer,  set  up  a  title  to  the  estate, 
as  kurta-puttra  of  Bahore  Narain,  alleging  that  he  bad  performed  bis  funeral 
rites,  and  as  such  adopted  son  claimed  to  succeed  to  his  property;  and  he  further 
relied  on  his  title  as  a  co-sharer  with  his  brother,  according  to  the  custom  of  the 
family  of  Chowdhyas,  and  submitted  that,  even  if  the  tumleeknamah  was  executed 
as  alleged,  it  did  not  deprive  him  R'jd  his  near  relatives  of  their  right  and  interest 
in  the  deceased's  estate. 

[150]  The  suit  being  at  issue,  the  Plaintiff  produced  as  evidence  the  tumleek- 
namah under  which  he  claimed.  Tlie  material  part  of  this  document  was  in  these 
terms: — "I  grant  and  give  kismut  Umnour  and  Madhapore,  in  pergunnah  Bal, 
to  Mussumat  Kawalbasi  Kooer,  my  daughter,  for  her  food  and  raiment,  and  have 
given  a  separate  and  distinct  thika-putta  in  her  name.  On  which  account,  I  do 
declare  and  give,  in  writing,  that,  with  the  exception  of  the  said  kismut,  whatever  I 
have  in  my  possession  and  occupation ;  such  as  mowgahs  and  lands,  which  pay ; 
and  those  which  do  not  pay,  public  revenues,  and  the  havellies,  and  ready  moneys 
and  goods,  and  household  effects,  slaves  and  slave  girls,  all  things  which  may  be 
denominated  '  property,'  and  constituting  the  estate ;  also,  all  my  right  and  title, 
and  legal  debts,  I  grant,  give,  and  transfer  to  Sheo  Das  Narain,  son  of  Baboo  Bal 
Narain,  son  of  Baboo  Gopal  Narain,  my  own  brother's  son,  and  have  made  a 
tumleek.  The  tumleek  is  good  and  legal,  althougli  the  property  remains  in  my 
possession,  in  the  shape  of  a  charge ;  and  hereafter  I  have  not,  on  my  right  and 
title,  any  claim  or  demand,  or  hold  in  any  way  whatsoever  against  the  donee  as 
respects  the  aforesaid  declaration.  Should  a  son  chance  to  be  born  to  me,  and  he 
live,  then  the  donee  and  such  son  shall  be  in  entry  and  occupation  of  the  said 
estate  gifted  away,  share  and  share  alike."  This  document  purported  to  be 
attested  by  nine  witnesses,  and  had  the  seal  of  the  Kazi  afiSxed. 

The  Plaintiff  put  in  also  several  letters  purporting  to  have  been  written  and  sent 
to  him  by  Bahore  Narain.  The  Defendant,  Mussumat  Kawalbasi  Kooer,  filed 
the  proceeedings  of  the  Foujdarry  Court,   in  the  proceedings  between  her  and 
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Kasi  Persad  Narain,  by  [161]  which  her  title  to  the  real  and  personal  estate  of 
the  late  Bahore  Narain  was  acknowledged,  and  possession  of  his  estate  decreed  her ; 
she  also  filed  the  proceedings  of  the  Collector,  substituting  her  name  for  that  of 
Bahore  Narain.  There  were  also  brought  up  from  the  records,  and  read,  the  pro- 
ceedings of  the  Foujdarry  Adawlut,  in  which  Kasi  Persad  Narain  was  Complainant, 
and  Mussumat  Kawalbasi  Eooer  was  Defendant. 

Upon  this  evidence,  the  Provincial  Court  of  Patna,  by  a  decree,  dated  the  25th 
of  March,  1818,  declared  that,  "  As  the  whole  of  the  landed  and  moveable  property 
had  been  divided  between  the  late  Bahore  Narain  and  his  brothers,  and  as  all  three 
were  living  in  separate  abodes,  and  severally  paid  the  public  revenues,  and  neither  had 
any  concern  with  the  other,  therefore  it  was  evident,  and  was  universally  allowed, 
that  the  proprietors  of  the  whole  of  the  property  and  effects  left  by  Bahore  Narain, 
were  Mussumat  Kawalbasi  Kooer,  his  daughter,  and  his  grandsons  born  of  this 
daughter,  and  that  the  brothers'  sons  had  no  right  and  title  to  the  property,  and  the 
tumleeknamah  advanced  by  the  Plaintiff  was  not  at  all  to  be  credited.  That  it 
was  clear  that  the  possessor  of  the  tumleeknamah  should  have  entry  and  possession, 
while,  indeed,  the  Plaintiff  admitted  that  he  had  not  entry  and  possession  during 
Bahore  Narain's  lifetime.  Hence,  had  the  tumleeknamah  been  a  genuine  one, 
it  would  have  been  rendered  illegal  by  reason  of  the  absence  of  entry  and  posses- 
aion  of  the  effects.  On  which  account,  it  appearing  to  be  useless  and  of  no  benefit 
to  call  for  witnesses  on  the  part  of  the  Plaintiff,"  it  was  ordered,  that  the  Plaintiff's 
claim  be  dismissed  with  costs. 

[162]  From  this  decree  the  Plaintiff  appealed  to  the  Sudder  Dewanny  Adawlut 
at  Bengal,  submitting  that  the  decision  was  erroneous,  as  the  same  had  been  made 
without  hearing  witnesses  whose  testimony  would  have  established  his  claim. 

The  Sudder  Dewanny  Adawlut,  being  of  opinion  that  the  examination  of  such 
witnesses  was  necessary,  without  entering  into  the  merits  of  the  appeal,  remitted 
the  cause  to  the  Provincial  Court  to  hear  evidence  on  both  sides. 

In  pursuance  of  the  above  order,  the  Court  proceeded  to  take  evidence. 
Twenty  witnesses  were  examined  on  behalf  of  Sheo  Das  Narain,  five  of  whom 
stated  that  they  had  attested  the  tumleeknamah.  Four  stated  that  Bahore  Narain 
had,  in  conversation,  admitted  the  execution  of  the  deed.  One  of  them  was  the 
Eazi  who  attached  his  seal  to  the  instrument.  Five  other  witnesses  deposed  that 
they  were  present  when  the  letter  was  written  by  Bahore  Narain  to  recall  Sheo  Das 
Narain.  Twenty-two  witnesses  were  examined  by  Mussumat  Kawalbasi  Kooer 
to  establish  that  Bahore  Narain  had,  during  his  lifetime,  adopted  her  and  her  two 
sons  as  his  successors  and  heirs  of  his  property,  and  had  recognized  them  in  the 
presence  of  relatives  during  the  funeral  ceremonies  of  his  third  wife  in  September, 
1816.  And  in  order  to  prove  that  the  tumleeknamah  was  a  forgery,  five  of  the 
witnesses  deposed  that  Bahore  Narain  had  departed  from  home  for  the  purpose 
of  performing  a  pilgrimage,  a  short  period  previous  to  its  professed  date. 
Viitnesses  were  also  brought  forward  by  Goor  Persad  Narain  for  himself  and  his 
brother,  with  the  view  of  proving  the  rule  of  succession  he  had  alleged.  And  witnesses 
were  exa-[163]-mined  by  Kasi  Persad  Narain  to  prove  the  same  rule  of  succession, 
and  also  that  he  had  been  appointed  by  Bahore  Narain  to  perform  his  funeral 
ceremonies,  in  the  event  of  Sheo  Das  Narain  not  arriving  in  time  from  Calcutta. 

The  appeal,  with  the  additional  evidence  remitted  by  the  Provincial  Court, 
came  on  for  hearing  before  Mr.  Courtney  Smith,  the  second  Judge  of  the  Sudder 
Court,  who,  on  the  2nd  of  May,  1821,  with  a  view  of  obtaining  an  exposition  of  the 
Hindoo  law  upon  the  subject,  ordered  the  tumleeknamah  to  be  laid  before  the 
Pundits  attached  to  that  Court,  upon  the  following  questions: — 

"  First.  Should  Baboo  Bahore  Narain  (on  whose  part  the  instrument  in  question 
was  written)  have  had,  in  addition  to  Kawalbasi  Kooer,  his  daughter,  and  Sheo 
Das  Narain,  a  brother's  son  (mention  of  both  of  whom  is  to  I^  found  in  the 
instrimient),  two  other  own  brothers'  sons,  had  he  the  power  to  execute  an  instru- 
ment of  the  nature  in  question,  or  not? 

"  Second.  Seeing  that  Bahore  Narain  survived  the  execution  of  the  aforesaid 
instrument  nearly  seven  years,  and  held  entry  and  possession  as  usual,  of  the  whole 
of  the  landed  property  and  effects  made  mention  of  in  the  instrument  in  question, 
and  died  in  the  same  month ;  under  these  circumstances,  do  the  landed  property 
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and  effects  mentioned  in  the  instrument  aforesaid  go  after  his  death  to  the  aboTe- 
named  Sheo  Das  Narain,  or  not? 

"  Third.  In  the  event  of  the  instrument  under  consideratiotn  turning  out  to  be 
invalid,  and  the  property  not  to  be  Sheo  Das  Narain's  under  the  document  do  the 
effects  left  by  Bahore  Narain  go  to  his  daughter,  Muusumat  Kawalbasi  Eooer,  or  to 
his  brothers'  sons,  [164]  of  whom  two  are  the  sons  of  one  of  his  brothers,  and  the 
third  the  son  of  another  brother? 

"  Fourth.  If  the  effects  devolved  to  his  brothers'  sons,  do  they  enjoy  the  property 
in  equal  portions  each,  or  does  one  moiety  of  it  go  to  one  of  the  nephews,  and  the 
remaining  half  to  the  two,  who  are  full  brothers  to  each  other?" 

The  Pundits  attached  to  the  Court  returned  the  following  bewusta  to  these 
questions:  — 

"  First.  Should  Bahore  Narain  have  executed  the  instrument  in  question,  making 
mention  in  it  of  the  name  of  his  daughter,  Kawalbasi  Kooer,  and  of  Sheo  Das  Narain^ 
his  brother's  son,  even  while  he  had,  in  addition  to  these,  two  own  brothers'  sons, 
yet  he  had,  under  the  Sastras  in  force  in  the  western  parts  of  the  country,  the 
power  to  >?xecute  an  instrument  of  this  nature  in  favour  of  Sheo  Das  Narain  afore- 
said, provided  no  other  person  had  interest  in  Bahore  Narain's  property,  because  to 
a  divided  or  separated  individual  who  may  be  proprietor  of  property,  and  may 
have  only  a  daughter,  aud  who  can,  according  to  his  own  wishes,  make  a  donation, 
or  otherwise,  of  his  own  effects,  there  is  no  bar  by  the  existence  of  his  brothers'  sons. 
But  should  the  property  be  undivided,  he  had  no  power  to  execute  the  instrument, 
because,  of  those  who  have  co-interest  in  the  property  one  alone  cannot  make  a 
Bale,  or  a  gift,  or  otherwise,  of  it.  According  to  the  Sastras,  however,  that  are 
extant  in  Bengal,  Bahore  Narain  had  full  power  over  the  effects,  whether  t-hey  were 
divided  or  undivided.  A  text  of  Nareda  Mooni  is  in  proof  of  this — '  The  pro- 
prietor of  the  property  can  make  a  sale  or  a  donation,  etc.,  of  his  portion  of  property.' 

"  Second.  Should  Bahore  Narain  have  executed  a  [166]  tumleeknamah  of  the 
description  under  consideration  in  favour  of  Sheo  Das  Narain,  and  from  the  date 
of  its  execution  to  the  day  of  his  death,  comprising  a  period  of  seven  years,  himsdf 
continued  in  possession  and  occupation  of  the  property  made  mention  of  in  the 
tumleeknamah,  still  under  that  instrument  the  landed  property  and  effects  stated 
in  it  shall  go  to  Sheo  Das  Narain  after  Bahore  Narain's  decease ;  for  in  the  tumleek- 
namah it  is  written,  '  I  have  given  to  Sheo  Das  Narain  the  whole  of  my  property, 
and  have  executed  this  tumleeknamah  in  his  favour,  although  the  property  remains 
in  my  custody  in  the  shape  of  a  charge.'  Hence  the  tumleek  under  consideration 
is  free  of  condition,  and  the  right  and  interest  of  Sheo  Das  Narain,  which  were 
generated  in  the  property  mentioned  in  the  tumleeknamah,  so  soon  as  it  was  executed 
in  the  lifetime  of  the  donor,  cannot  be  vitiated  by  his  being  in  possession  of  the 
effects  mentioned  therein  subsequent  to  the  execution  of  the  instrument,  nor  can 
the  right  and  title  of  the  executor  of  the  tumleeknamah  be  again  created. 

'■  "Third.  Should,  by  any  means,  the  instrument  in  question  be  nullified,  and  the 
right  and  title  of  Sheo  Das  Narain,  grounded  on  the  instrument,  be  not  established, 
in  that  case  the  effects  left  by  Bahore  Narain  will  go  to  Kawalbasi  Kooer,  his 
daughter,  according  to  the  Sastras  extant  in  the  western  parts  of  the  country,  pro- 
vided the  property  shall  have  been  divided ;  but  if  it  be  an  undivided  property,  it 
goes  to  the  brothers'  sons,  and  according  to  the  Sastras  extant  in  Bengal,  the 
property  shall  devolve  to  Bahore  Narain's  daughter,  whether  it  be  divided  or  un- 
divided. In  proof  of  this  is  the  text  of  Yagnyawalcya,  as  follows: — 'If  a  person 
die,  leaving  neitlier  son  nor  son's  son,  his  property  [166]  goes,  in  the  first  instance, 
to  his  widow  ;  should  there  be  no  widow,  it  goes  to  the  daughter ;  should  there  be  no 
daughter,  to  the  daughter's  son ;  should  there  not  be  a  daughter's  son,  it  goes  to  the 
deceased's  father  and  mother ;  non-existing  whom,  to  the  brother ;  and  if  he  be  not 
existing,  to  his  brothers'  sons,  and  others,  according  to  rotation.' 

"  Fourth.  Should  it  turn  out  that  the  brothers'  sons  have  rijjht  and  title  in  the 
property,  the  right  of  each  is  equal  to  the  others.  In  proof  of  this  is  the  text  of 
Yagnyawalcya,  which  has  been  cited  in  support  of  the  answer  made  to  the  third 
question." 

On  the  9th  of  May,  1821,  Mr.  Courtney  Smith  recorded  his  opinion,  that  the 
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claim  of  the  PlaiutiS,  as  regarded  the  personal  property,  should,  by  reason  of  its 
not  being  sufficiently  defined,  and  from  its  not  appearing  clear  "that  the  property 
came  into  the  Respondent's  possession,  be  dismissed,  but  that,  on  the  ground  of  the 
execution  of  the  tumleeknamah  being  sufficiently  proved,  the  decree  of  the  Patna 
Provincial  Court  should,  as  respected  the  lands,  be  annulled. 

The  proceedings  were  then  laid  before  Mr.  Thomas  Goad,  the  third  Judge  of  the 
Sudder  Court,  and  Mr.  William  Dorin,  the  officiating  Judge.  Mr.  Goad  recorded 
his  opinion  upon  the  merits  on  the  11th  of  June,  1821,  that  the  tumleeknamah  was 
unworthy  of  credit,  and  that  the  decree  of  the  Provincial  Court  should  be  affirmed, 
Mr.  Dorin  recoided  his  opinion  on  the  same  day,  that  the  tumleeknamah  was 
sufficiently  proved,  and  that  the  Plaintiff's  claim  to  the  real  and  personal  property  was 
valid  and  good,  and  that  further  evidence  should  be  taken  with  regard  to  the  extent  of 
the  moveable  property.  As  none  of  the  three  opinions  thus  given  agreed,  it  was 
ordered  that  [157]  the  proceedings  should  be  laid  before  tlie  Chief  Judge  of  the  Court. 

The  cause  then  came  before  Mr.  William  Leycester,  Chief  Judge,  who  concurred 
in  the  opinion  recorded  by  the  third  Judge,  tliat  the  appeal  sliould  be  dismissed, 
and,  on  the  14th  of  August,  1821,  pronounced  the  decree  of  the  Sudder  Court,  in 
these  terms :  "  It  appears  that  although  witnesses  on  the  part  of  the  Plaintiff  (now 
the  Appellant)  have  borne  testimony  to  the  genuineness  of  the  tumleeknamah,  still 
the  witnesses  of  Mussumat  Kawalbasi  Kooer,  one  of  the  Respondents  (formerly  a 
Defendant),  speak  diametrically  opposite  to  them ;  therefore,  no  judgment  can  be 
formed  upon  the  evidence  adduced ;  indeed,  the  evidence  of  the  witnesses  of  the  first- 
mentioned  party  has  not  the  superiority  over  that  of  the  witnesses  of  the  last- 
mentioned  one,  so  that  the  Court  might  place  reliance  on  it.  On  the  other  hand, 
upon  various  inferences  that  may  be  drawn  from  the  proceedings,  the  truth  of  the 
testimony  given  by  the  witnesses  of  the  Appellant  is  very  doubtful,  especially  that 
which  went  to  state  that  Baboo  Bahore  Narain  did  execute  a  tumleeknamah  exhibited 
by  the  Plaintiff." 

From  this  decree  the  Appellant  presented  a  petition  for  a  revie.v  of  judgment. 

The  petition  for  review  came  before  Mr.  Courtney  Smith,  the  second  Judge;  but 
as  the  above  decree  was  in  opposition  to  his  opinion,  he  directed  that  the  petition 
should  be  laid  before  the  Chief  Judge.  This  was  accordingly  done.  The  Chief 
Judge  recorded  his  opinion  that  no  review  should  be  allowed;  and  ordered  that  the 
proceeding.s  be  laid  before  the  third  Judge,  who  took  part  in  pronouncing  the  judg- 
[1583-ment,  in  order  that  a  final  order  might  be  issued  rejecting  the  prayer  for 
review  of  judgment.  On  the  papers  being  laid  before  Mr.  Goad,  the  third  Judge,  he 
stated,  that  as  a  fifth  Judge  was  then  attached  to  the  Court  (Mr.  John  Shakespear), 
whose  opinion  on  the  case  might  be  had,  he  ordered  the  papers  to  be  laid  before  the 
second  and  the  officiating  Judge;  and  should  those  Judges  see  sufficient  reason  to 
allow  a  review  of  judgment,  they  would  allow  it.  The  proceedings  then  came  before 
Mr.  William  Dorin,  the  officiating  Judge,  who  was  in  favour  of  a  review,  and  ordered 
that  the  papers  should  be  laid  before  Mr.  John  Shakespear. 

The  papers  were  then  laid  before  Mr.  John  Shakespear,  who  was  of  opinion  that, 
a  new  trial  ought  to  be  allowed ;  and,  accordingly,  on  the  23rd  of  January,  1823, 
ordered  a  review  of  judgment.  In  accordance  with  this  order,  the  proceedings  were 
brought  before  the  fourth  Judge  and  the  officiating  Judge,  Mr.  William  Dorin,  who 
recorded  their  joint  opinion,  that  before  passing  a  decision  in  the  cause,  it  was 
necessary  to  inspect  the  original  book  of  the  office  of  the  Eazi,  of  the  time  of  Kazi 
Mahomed  Reza,  for  the  Hijra  year  1224  (1809-10,  a.d.),  in  order  to  ascertain  the 
fact  of  the  seal  of  that  Kazi  being  affixed  to  the  tumleeknamah  exhibited  by  the  Appel- 
lant, and  ordered  that  a  copy  of  the  proceeding  should  be  sent  to  the  Patna  Pro- 
vincial Court,  with  directions  to  forward  to  the  Sudder  Adawlut  the  original  book  in 
question,  proving  it  by  the  evidence  on  oath  of  the  said  Kazi  and  his  Naib. 

This  was  accordingly  done,  and  the  witness,  in  whose  custody  the  book  was,  was 
examined  as  to  its  contents. 

[159]  This  further  evidence  having  been  transmitted  to  the  Sudder  Dewanny 
Adawlut,  Mr.  John  Shakespear,  on  the  3rd  of  April,  1823,  recorded  his  opinion, 
"  that  the  tumleeknamah  exhibited  by  the  Appellant  was  fabricated  and  a  forgery, 
and  that  the  judgment  pronounced  by  the  Sudder  Dewanny  Adawlut,  on  the  14th  of 
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AuguBt,  1821,  a£Snning  the  judgment  of  the  Patna  Court  of  Appeal,  bearing  date  the 
25th  of  March,  1818,  was  good,  and  such  as  should  be  maintained ;"  and  ordered  the 
papers  to  be  laid  before  the  Chief  Judge  of  the  Court,  in  order  to  a  final  order  being 
passed,  upholding  and  maintaining  the  judgment  dated  the  14th  of  August,  1821. 

Upon  this  the  proceedings  were  again  brought  before  Mr.  Courtney  Smith,  who, 
on  the  6th  of  May,  1823,  recorded  his  opinion ;  that  the  decision  of  the  Court,  dated 
the  14th  of  August,  1821,  and  that  of  the  Patna  Provincial  Court,  of  the  25th  of 
March,  1818,  should  be  annulled  ;  and  that,  on  the  ground  of  the  tumleeknamah  being 
proved,  a  decree  should  be  pronounced  and  issued  in  favour  of  the  Plaintiff  for  the 
lands,  and  also  for  the  moveable  property  to  be  ascertained  by  inquiry. 

On  the  4th  of  June,  1823,  the  case  came  before  Mr.  William  Dorin,  who  considered 
that  the  opinion  given  by  Mr.  John  Shakespear,  rejecting  the  tumleeknamah  as  a 
forgery,  ought  to  be  treated  as  finally  terminating  the  suit.  He,  therefore,  declined 
to  go  further  into  the  case,  and  directed  the  papers  to  be  laid  before  the  Chief  Judge, 
that  a  final  order  might  be  passed. 

The  final  judgment  of  the  Court  was  delivered  by  the  Chief  Judge,  Mr.  William 
Leycester,  on  the  5th  of  July,  1823,  as  follows: — "  Upon  a  due  deliberation  of  the 
whole  of  the  papers  in  the  case,  and  the  circum-[160]-Btance8  and  bearings  of  it, 
there  does  not  appear  to  the  sitting  Judge  any  good  and  sufficient  reason  upon  which 
to  reverse  the  judgment  pronounced  by  this  Court  on  the  14th  of  August,  1821,  which 
went  to  aiBrm  the  decision  of  the  Patna  Provincial  Court,  dated  25th  of  March,  1818. 
and  to  dismiss  the  Appellant's  claim;  indeed,  as  the  judgment  has  turned  out  in 
every  way  to  be  a  good  one,  and  such  as  should  be  upheld,  for  these  reasons  a  final 
order  and  decree  is  given  in  concurrence  with  the  opinion  of  the  third  Judge  of  this 
Court,  Mr.  Shakespear,  recorded  in  his  proceedings,  under  date  the  3rd  of  April  of 
the  current  year,  that  the  judgment  of  the  Sudder  Dewanny  Adawlut,  bearing  date 
the  14th  of  August,  1821,  is  maintained  and  upheld,  with  costs  "  (a). 

Sheo  Das  !Narain  appealed  from  this  decision  to  His  late  Majesty  in  Council. 
Pending  the  appeal,  and  in  the  year  1831,  Sheo  Das  Narain  died  without  ifsaue, 
leaving  Het  Kocnwur,  his  widow,  surviving.  At  his  decease,  his  brother,  Kasi  Persad 
Narain,  claimed  to  be  his  heir.  His  widow,  Het  Koonwur,  also  claimed  to  be  heir. 
The  Sudder  Court  directed  the  Zillah  Court  of  Sarun  to  take  the  examination  of 
witnesses  as  to  the  right  of  succession  of  the  above-mentioned  persons  to  the  deceased. 
Evi-[161]-dence  was  accordingly  taken  by  the  Court  at  Sarun.  On  the  7th  of  June, 
1834,  Het  Koonwur  presented  a  petition  to  the  Sudder  Court  at  Calcutta,  stating 
that  an  adjustment  and  deed  of  compromise  had  taken  place  between  her  and  Kasi 
Persad  Narain,  and  praying  that  his  name  might  be  written  in  lieu  of  her  deceased 
husband,  as  the  Appellant  to  Europe.  In  this  application  Kasi  Persad  Narain  con- 
curred. By  an  order  of  the  Sudder  Court,  dated  the  19th  of  May,  1836,  it  was 
ordered,  that  the  name  of  Kasi  Persad  Narain  should  be  substituted  in  lieu  of  that 
of  Sheo  Das  Narain. 

After  the  receipt  of  the  transcript  in  England,  it  was  discovered  that  it  was 
defective,  by  reason  of  the  omission  of  the  depositions  of  certain  witnesses  whose 
evidence  had  been  taken  in  the  cause,  and,  on  the  2l8t  of  April,  1841,  application  was 
made  to  the  Registrar  of  the  Sudder  Dewanny  Adawlut,  for  copies  of  those  de- 
positions. To  this  application  a  return  was  made  of  a  portion  only  of  the  deposi- 
tions, whereupon  further  applications  were  made  to  the  Registrar  for  the  remain- 
ing depositions  and  proceedings,  but  without  effect.  In  consequence  of  this  n^lect 
and  refusal  on  the  part  of  the  Registrar,  both  the  Appellant  and  Respondents,  in 
1849,  presented  petitions,  entitled  in  the  appeal,  to  the  Judicial  Committee  of  the 
Privy  Council,  praying  that  a  peremptory  order  might  issue  to  the  Sudder  Dewanny 

(a)  This  case  is  reported,  nom.  "  Baboo  Slieodas  Narain  v.  Kunwul  Ba«  Komiirur" 
3  Ben.  Sud.  Dew.  Reps.  234,  upon  a  question  of  practice  respecting  the  application 
for  review  of  judgment;  the  Sudder  Court  holding,  that  in  case  of  review  of  judg- 
ment, two  Judges  being  of  opinion  that  the  decree  reviewed  should  be  reversed, 
and  two  that  it  should  be  a£Srmed,  one  of  the  latter  having  joined  in  passing  the 
decree  reviewed,  and  the  Judge  who  concurred  with  him  in  that  decision  being  since 
dead,  the  opinioi^  of  the  deceased  Judge  should  be  taken  into  account,  so  as  to  create 
a  majority,  without  the  necessity  of  calling  in  a  fifth  Judge. 

856 


Digitized  by 


Google 


V.  MUSSUMAT  KAWALBASl  KOOER  [1851]      V  MOOSE  IHD,  APR,  lO 

Adawlut,  directing  them  forthwith  to  transmit  to  the  Judicial  Committee  copies  of 
the  omitted  depositions,  which  their  Lordships  accordingly  ordered ;  but  before  this 
order  was  served  in  India,  the  required  depositions  were  forwarded  to  England. 

The  appeal  now  came  on  for  hearing. 

[162]  Mr.  Turner,  Q.C.,  Mr.  For83rth,  and  Mr.  Maule,  for  the  Appellant.— The 
sole  question  is  the  genuineness  of  the  tumleeknamah,  which  involves  two  considera- 
tions; one  of  fact,  whether  it  was  executed  by  Bahore  Narain;  and  secondly,  if 
executed  by  him,  whether  it  is  valid  in  point  of  law.  Upon  the  evidence  we  submit, 
that  the  execution  of  the  deed  was  satisfactorily  proved.  Five  of  the  witnesses 
examined  were  attesting  witnesses,  another  was  the  Eazi,  who  affixed  his  seal  to  the 
instrument;  his  evidence  as  to  its  authenticity  is  conclusive.  Mutnud  Ali  v. 
Kkoortheed  Banoo  (1  Ben.  Sud.  Dew.  Rep.  52),  Ben.  Regs.  XXXVI.  and  XXXIX.  of 
1793.  The  opinions  of  the  Pundits  establish  that  Mussumat  Kawalbasi  Kooer  was 
heiress  of  Bahore  Narain,  if  he  had  made  no  deed  of  gift,  but  that  he,  being  the 
owner  of  divided  property,  had  power  to  dispose  of  it,  1  Strange's  Hindoo  Law  (2nd 
Edit.),  p.  25 ;  2  Strange's  Hindoo  Law,  pp.  5,  428  and  436.  The  gift  was  good, 
though  not  accompanied  by  possession,  2  Strange's  Hindoo  Law,  p.  5. 

Mr.  Wigram,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edraund  F.  Moore,  for  the  Re- 
spondents.— It  is  not  competent  for  the  present  Appellant  to  sustain  this  appeal. 
The  character  of  the  parties  to  the  original  suit  has  been  completely  changed.  Kasi 
Persad  Narain  was  a  Defendant  in  the  original  suit,  and  the  evidence  taken  was 
entitled  in  that  suit,  and  cannot  now  be  used  upon  a  substitution  of  parties ;  in  his 
answer  he  impeached  as  a  forgery  the  very  instrument  he  now  relies  upon  as  the 
foundation  of  his  title.  The  order  of  the  Sudder  Court  was  wrong,  for  it  substituted 
Easi  Persad  Narain  as  Appellant  by  virtue  of  a  [163]  compromise  with  a  party  who 
had  no  right  to  sue. — [Lord  Langdale :  This  Court  cannot  question  the  validity  of 
the  order  substituting  Easi  Persad  Narain ;  if  you  were  prejudiced,  you  should  have 
moved  the  Court  below  to  have  discharged  the  order.  Gholmondeley  v.  Clinton 
was  a  similar  case  of  substitution  of  parties.] 

The  case  of  the  Appellant  is  then  confined  to  the  tumleeknamah  of  (he  27th  of 
December,  1809.  The  Courts  in  India  have  held  upon  the  evidence  thit  this  instru- 
ment is  forged.  But  even  if  it  had  been  executed  as  alleged,  still  it  would  \\a,vc  N.-en 
imperative  and  void  by  the  Hindoo  law,  by  reason  of  the  donor  retaining  possession 
until  his  death,  in  1816.  1  Strange's  Hindoo  Law  (2nd  Edit.),  p.  32.  The  Respondent, 
Mussumat  Eawalbasi  Eooer,  is  the  heiress  at  law  of  Bahore  Narain,  and  in  posses- 
sion ;  and  to  render  such  gift  valid,  her  consent  was  necessary,  1  Strange's  Hindoo 
Law,  p.  19 ;  the  burden  of  proof  is  upon  the  Appellant  claiming  under  this  deed, 
which  he  has  failed  to  establish.  The  effect  of  the  evidence  of  the  Eazi  is  settled  by 
Ben.  Regs.  XXXVI.  of  1793,  sec.  6,  and  XXXK.  of  1793,  sees.  1  and  9. 

The  Right  Hon.  T.  Pemberton  Leigh. — Bahore  Narain,  whose  property  is  the 
subject  of  the  present  litigation,  died  on  the  2nd  of  October,  1816.  He  left  a 
daughter,  who,  it  is  now  admitted,  was  his  heiress,  and  two  grandsons,  children  of 
that  daughter.  He  appears  to  have  had  several  nephews.  On  his  death,  his 
daughter,  who  lived  with  him,  remained  in  possession  of  his  property. 

Some  of  the  nephews  attempted  to  disturb  that  possession.  One  of  them  set  up 
a  claim  as  Eurta-puttra  [164]  of  the  deceased.  Another  produced  a  deed  of  heir- 
ship, in  which  the  title  of  the  two  nephews  of  Sheo  Das  Narain  was  recognised,  and 
under  those  different  claims  they  attempted  to  turn  Mussumat  Eawalbasi  Eooer, 
the  daughter,  out  of  possession.  This  led  to  a  dispute  in  the  Foujdarry  Court,  and 
there  it  was  finally  determined  that  whatever  litigation  was  to  take  place,  must  take 
place  in  the  Civil  Court,  and  that  in  the  meantime  the  daughter  should  be  left  in 
possession  of  the  property. 

In  1817,  the  plaint  in  this  suit  was  filed  by  Sheo  Das  Narain,  who  seems  to  have 
been  absent  at  the  time  when  Bahore  Narain  died.  After  a  great  many  intermediate 
proceedings,  and  very  great  difference  of  opinion  among  flie  Judges  in  the  Court 
below,  in  1823  a  decision  was  finally  pronounced  in  favour  of  the  Respondent, 
Mussumat  Eawalbasi  Eooer.  Liberty  to  appeal  was  granted,  and  from  that  time 
to  1836,  we  have  no  evidence  of  what  took  place  as  regards  the  prosecution  of  that 
order  for  liberty  to  appeal.    In  1831  the  original  Appellant  died.     Litigation  arose 
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with  respect  to  the  heirship,  which  was  completed  in  1836,  and  the  order  to  substitute 
the  now  Appellant  came  over  in  183d ;  and  from  that  time  to  the  present  the  delaj 
seems  to  be  sufSciently  accounted  for,  by  the  diflSculties  which  occurred  in  obtaining 
copies  of  the  proceedings.  But  the  fact  is,  that  from  1816,  when  Bahore  Narain 
died,  to  the  year  1851,  in  which  we  are  disposing  of  the  question,  possession  under 
a  judicial  title  of  some  sort  or  other  has  remained  with  the  Respondent,  Mussumat 
Kawalbasi  Kooer,  and  it  certainly  would  require  a  strong  case  to  induce  a  Court  of 
Justice  to  overturn  that  possession,  under  such  circumstances. 

[165]  We  are  very  far  from  saying,  that  there  is  not  very  great  difficulty  in  this 
case.  But  the  question  which  we  have  to  consider  is,  tirst,  whether  the  oriAts  lying 
on  the  Appellant,  that  is  to  say,  on  the  person  whom  the  present  Appellant  has 
succeeded,  to  establish  his  case  against  the  heir,  we  are  so  satisfied,  that  such  a  case 
was  established  in  the  Court  below,  that  against  the  opinions  of  the  Judges,  upon  a 
point  merely  of  fact  and  the  value  of  evidence,  we  can  safely  recommend  Her  Majesty 
to  overturn  the  judgment. 

The  case  which  is  set  up  on  the  part  of  the  Appellant  is  this.  He  says,  that  on 
the  27th  of  December,  1809,  Bahore  Narain  having  a  great  regard  for  Sheo  Das 
Narain,  his  nephew,  and  having  no  male  heir,  executed  this  instrument,  and  took 
it  either  on  the  29th  or  30th  of  December,  to  the  Kazi,  to  have  it  attested  by  his  seal, 
which  seems  to  have  very  much  the  effect  of  a  notarial  registration  of  the  instrument. 
From  that  time  until  the  period  of  the  grantor's  death,  no  attempt  was  ever  made 
to  alter  that  instrument.  He  was  absent  at  Calcutta  at  the  time  when  the  grantor 
died,  and  he  was  sent  for ;  he  came  as  soon  as  he  could ;  before  he  arrived  the  grantor 
had  died,  and  he  brought  forward  this  claim  as  soon  as  it  was  possible  for  him  to 
do  80,  consistently  with  the  circumstances  in  which  he  was  placed. 

With  respect  to  this  deed,  there  is  certainly  a  great  deal  of  evidence,  not  at  all 
more  liable  to  suspicion  than  all  Hindoo  testimony  unfortunately  is,  as  to  its  execu- 
tion at  the  time  at  which  it  is  represented  to  have  been  executed.  With  respect  to 
the  direct  parol  testimony  upon  Uie  point,  we  can  give  very  little  weight  to  it.  It 
seems  to  us  to  be  utterly  improbable,  if  not  impossible,  that  two  or  three  officers  who 
were  [166]  in  the  habit  of  putting  their  seals  to  instruments  very  frequently,  should 
recollect  in  the  year  1820,  what  took  place  in  the  year  1809,  the  conversation  which 
then  passed,  and  the  explanation  which  was  then  given  by  the  party  who  brought 
the  deed,  as  to  what  the  contents  of  that  deed  were,  and  that  they  should  depose  as 
to  all  this,  with  a  particularity  which,  if  the  circumstance  had  happened  only  a  week 
before,  could  hardly,  in  ordinary  cases,  have  been  expected,  unless  there  were  some 
particular  reason  or  other  for  its  having  made  so  strong  an  impression  upon  their 
minds. 

On  the  other  hand,  there  is  evidence,  probably  of  very  little  value,  but  there  is 
the  evidence  of  parties  on  the  other  side,  who,  if  they  swear  truly,  swear  that  it  is 
impossible  that  any  such  deed  could  have  been  executed.  One  set  of  witnesses  swear 
that  the  grantor  was  absent  from  the  place  where  the  deed  is  said  to  have  been 
executed,  at  the  time  of  its  execution ;  another  set  of  witnesses  swear  that  they  were 
called  after  the  grantor's  death  to  witness  this  instrument,  which  was  admitted  to 
have  been  a  fabricated  instrument.  No  doubt  there  is  great  improbability  in  the 
statement  of  the  last  set  of  witnesses,  and  very  little  reliance  to  be  placed  on  the 
witnesses  on  the  other  side. 

The  peculiarity  of  the  case  seems  to  depend  upon  that  part  of  the  evidence  which 
arises  from  the  Kazi's  book;  and  certainly,  if  nothing  more  had  appeared  to  us. 
except  that  that  book  had  been  produced  with  the  signature  of  the  Kazi  at  the  ban- 
ning, and  the  signature  of  the  English  Judge  at  the  end,  that  book  appearing  to  have 
been  regularly  kept,  and  this  document  entered  there,  it  would  have  been  such 
evidence  [167]  as,  notwithstanding  all  the  difficulties  of  the  case  in  other  respects, 
would  have  induced  us  to  say,  that  we  should  not  recommend  Her  Majestv  to  confirm 
the  judgment  which  had  been  pronounced.  But  when  we  look  to  the  evidence  by 
which  that  instrument  is  explained,  it  appears  to  us,  that  all  or  nearlv  all  the  value 
of  that  testimony  is  removed.  It  is  said,  that  by  the  Regulation  of  1793,  it  was  the 
duty  of  the  Kazi  to  keep  copies  of  the  instruments  which  they  executed,  and  it  appears 
to  have  been  so.  A  witness  however  states,  that  Kazis  in  that  neighbourhood  were  not 
aware  of  that  Regulation,  that  no  orders  had  been  issued  to  that  effect  to  them,  but 
that  they  were  in  the  habit  of  keeping  copies  for  their  own  satisfaction.     How  those 
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books  of  the  Kazis  were  bound,  or  in  what  form  they  were,  does  not  very  clearly 
appear ;  but  it  seems,  that  at  some  period,  which  must  have  been  after  March,  1818, 
all  the  books  of  the  Kazis  in  that  district  were  called  for  by  the  Judge  of  the  Zillah 
Court,  that  they  were  all  sent  in  to  him,  and  that  then  those  books  appear  to  have 
been  made  up  into  volumes,  and  they  were  directed  in  future  to  keep  records  of  these 
instruments  in  volumes,  and  then  those  things  having  been  thus  divided,  and  ap- 
parenfly  made  up  for  each  year,  the  Eazi  and  the  Judge,  one  at  the  beginning  and 
the  other  at  the  end  of  the  document,  affixed  their  signature  as  an  authentication  of  it. 

If  this  had  been  done  before  1809,  no  doubt  it  would  have  had  the  greatest 
possible  weight;  but  not  being  done  till  after  1809,  and  till  after  this  litigation  had 
occurred,  for  it  is  clear  it  was  after  March,  1818,  because  the  Eazi  brought  in  his 
book  up  to  March,  1818,  and  this  plaint  was  filed  in  1817 ;  the  whole  [168]  value  of 
that  evidence  appears  to  us  to  depend  upon  this,  is  there  sufficient  proof  before  us, 
that  there  could  be  no  interpolation  of  this  document  in  the  interval  between  the 
year  1816,  when  it  was  first  mentioned  by  the  parties  who  produced  it,  and  the  period 
of  March,  1818.  or  the  subsequent  period,  at  which  those  records  were  made  up  and 
authenticated  in  the  manner  I  have  stated  ?  We  do  not  think,  considering  the  nature 
of  the  testimony  given  upon  that  point,  that  it  affords  sufficient  grounds  for  us  to 
decide  against  the  opinions  which  have  been  come  to  below,  there  being  great  dis- 
crepancy among  the  Judges,  and  perhaps  not,  upon  the  whole,  very  satisfactory 
reasons  given  by  them. 

In  the  result,  therefore,  considering  that  the  onug  is  upon  the  Appellant,  con- 
sidering, as  some  of  their  Lordships  are  of  opinion,  that  the  probabilities  of  the  case, 
independently  of  the  evidence,  are  rather  against'  than  in  favour  of  the  deed,  con- 
sidering that  the  Judges  of  the  Court  below  have  decided  against  the  claim  of  the 
Appellant,  and  that,  for  at  least  twelve  years,  we  have  no  satisfactory  account  of  the 
reasons  which  occasioned  the  postponment  of  this  appeal,  we  think  it  would  not  be 
safe  to  advise  Her  Majesty  to  reverse  the  judgment.  But  as  there  is  so  much  doubt 
upon  the  case,  and  there  has  been  so  much  difference  of  opinion  among  the  Judges 
who  decided  it,  that  though  we  shall  recommend  the  appeal  to  lie  dismissed,  we  shall 
not  think  it  fit  to  give  any  costs  against  the  Appellant. 


[169]  RAWUT  URJUN  SING  and  RAWUT  DOORJUN  SIliG,— Appellants;  RAWUT 
GHUNSIAM  SING,— ffe«;»««ffn<  *  [June  18,  1851]. 

On  appeal  from  the  Sudder  Dewanny  Court  at  Allahabad. 

Family  usage  and  custom,  for  eight  generations,  for  a  Zemindary  estate  in 
Bengal,  to  descend  entire  to  the  eldeet  son,  to  the  exclusion  of  the  other 
sons,  sustained. 

So  held,  in  a  suit  by  younger  brothers  against  the  eldest  brother,  for  a  partition 
of  the  ilaka  of  Rawutpore. 

The  question  in  this  appeal  ai'ose  out  of  a  claim  made  by  the  Appellants  to 
succeed  with  the  Respondent,  as  co-heirs  of  their  father,  Girdhur  Sing,  to  the  ilaka 
of  Rawutpore,  consisting  of  twenty-two  villages,  situate  in  the  Zillah  Cawnpore, 
in  Bengal. 

The  Respondent  was  the  eldest  son  by  the  first  wife  of  Girdhur  Sing,  the  Raja  or 
Rawut  last  seised  of  the  ilaka  of  Rawutpore.  The  Appellants  were  the  sons  of 
Girdhur  Sing,  by  a  second  marriage.  The  Respondent  insisted  that,  according  to 
the  usage  and  custom  of  the  family,  the  ilaka  of  Rawutpore  was  ancestral  estate 
and  indivisible,  and  devolved  on  the  eldest  son,  and  claimed  the  entire  ilaka  as  his 
inheritance.       The  Appellants  denied  the  existence    of  such  family  custom,  and 

*  Present:  Members  of  the  Judicial  Committee, — The  Chief  Justice  of  the 
Common  Pleas  (Sir  John  Jervis),  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 
T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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insiBted  on  the  partibility  of  the  estate,  and  that  the  same  devolved,  at  the  decease  of 
their  father,  on  all  the  sons  as  co-heirs. 

The  following  genealogical  statement  of  the  family,  and  of  the  succession  Ut 
Rawutpore,  appeared  from  [170]  the  evidence  in  the  cause.  Rawut  ELheem  Kum 
was  the  common  ancestor  and  first  possessor  of  Rawutpore;  he  had  two  sons,  one 
named  Mokhum  Sing,  and  the  other  Dhurm  Sing.  At  the  death  of  Rawut  Eheem 
Eurn,  his  eldest  son  Mokhum  Sing  succeeded  to  the  musnud  and  title  of  Rawutti, 
and  to  the  possession  of  the  entire  ilaka  of  Rawutpore,  and  Dhurm  Sing  received 
maintenance  only.  Mokhum  Sing  had  four  sons,  and  his  eldest  son  Eullian  Sing 
succeeded  at  his  death  to  the  musnud,  to  the  exclusion  of  his  three  brothers.  Eullian 
Sing  had  two  sons,  and  his  eldest  son  Mitter  Sein  alone  succeeded  to  the  musnud. 
He  had  three  wives.  By  the  first  wife  he  had  two  sons,  Eurn  Rai  and  Bikramajeet; 
by  his  second  wife  he  had  two  sons,  Dando  Rai  and  Heeramjun ;  and  by  his  third  wife 
he  had  five  sons,  Ramsah,  Beersah,  MuthramuU,  Birmh  Rai,  and  Raja  Ram.  At  the 
death  of  Mitter  Sein,  his  eldest  son  Kum  Rai  succeeded  to  the  musnud.  Bikramajeet 
had  four  sons,  named  Khurg  Rai,  Gunnesh  Rai,  Chunderban  and  Roop  Sing;  and 
Eurn  Rai  being  childless,  adopted  Ehurg  Rai  as  his  son,  who,  in  virtue  of  his  adop- 
tion, ascended  the  musnud,  and  obtained  the  title  of  Rawut.  After  the  adoption  of 
Ehurg  Rai,  Eurn  Rai  had  a  son  by  his  first  wife,  named  Bussunt  Rai,  but  by  the 
custom  of  the  family  he  was  held,  though  legitimate,  to  be  entitled  to  maintenance 
only.  Ehurg  Rai  had  two  sons,  Pahar  Sing,  who,  in  right  of  being  the  eldest  son, 
succeeded  to  the  Rawutti,  and  Bhoput  Rai,  who  remained  subject  to  his  elder  brother. 
Pahar  Sing  had  no  issue.  Bhoput  Sing,  the  younger  brother,  had  issue  three  sons, 
named  Man  Sing,  Raja  Ram,  and  Ehanday  Rai ;  and  Pahar  Sing  being  childless, 
adopted  Ehanday  Rai,  who  succeeded  Pahar  Sing  to  the  title  [171]  of  Rawut,  and 
the  possession  of  the  estate  of  Rawutpore.  Rawut  Ehanday  Rai  had  issue  two  sons, 
named  Zoorawur  Sing,  who  succeedeid  his  father  as  Rawut,  and  Eullian  Sing,  who, 
after  the  death  of  his  brother  Zoorawur  Sing,  without  issue,  ascended  the  musnud. 
Rawut  Eullian  Sing  had  two  sons,  Bhugwunt  Sing,  who  succeeded  his  father  to  the 
Rawutti,  and  Ameer  Sing,  who  died  without  issue.  Bhugwunt  Sing  being  childless, 
in  his  lifetime  adopted  Keerut  Sing,  son  of  Doonud  Sing,  one  of  the  descendants 
of  Raja  Ram,  aforesaid,  and  he  succeeded,  according  to  the  custom  of  the  family, 
to  the  musnud.  Rawut  Eeerut  Sing  had  only  one  son,  named  Girdhur  Sing,  who, 
after  the  death  of  his  father,  succeeded  to  the  musnud  and  title  of  Rawutti.  Rawut 
Girdhur  Sing  had  two  wives ;  by  the  first  wife  he  had  two  sons,  the  Respondent, 
Ghunsiam  Sing,  and  Bheem  Sein,  deceased,  and  now  represented  by  his  son,  Rundheer 
Sing  f  by  the  second  wife  he  also  had  issue  two  sons,  the  Appellants,  Urjun  Sing  and 
Doorjun  Sing. 

No  division  of  this  ilaka  appeared  to  have  ever  taken  place,  and  the  eldest  son 
alone  succeeded.  At  the  time  of  Bikramajeet,  some  division  of  estates  took  place, 
but  it  did  not  include  the  ilaka  of  Rawutpore. 

Rawut  Girdhur  Sing,  by  a  deed  dated  the  14th  of  April,  1820,  constituted  his 
eldest  son,  the  Respondent,  his  representative,  and  nominated  him  successor  and  heir 
to  the  entire  ilaka  of  Rawutpore.  In  1825,  Girdhur  Sing,  at  the  suggestion  of  the 
Appellants,  desired  the  Respondent  to  allow  each  of  them  to  have  the  managemoit 
of  a  village  of  the  estate;  but  the  Respondent  refused  such  permission.  Girdhur 
Sing,  thereupon,  to  mark  his  displeasure  towards  the  Respondent,  and  to  induce 
him  to  obey,  executed  an  [172]  instrument,  dated  the  27th  of  January,  1826,  whereby 
he  purported  to  dispose  of  his  estate  equally  between  the  Appellants,  who  were  to 
have  one-half,  and  the  Respondent  and  Rundheer  Sing,  who  were  to  have  the  other 
half.  This  document,  however,  was  unattested,  and  it  appeared  was  not  intended 
by  Girdhur  Sing  to  be  a  complete  instrument,  or  to  be  in  any  respect  operative. 
The  Appellants,  however,  having  obtained  possession  of  the  document,  and  insisting 
that  it  was  valid  and  authentic,  filed  a  petition  in  the  Court  of  the  Magistrate  of 
Cawnpore,  claiming  their  right  to  have  the  estate  divided  between  them  and  the 
Respondent.  In  the  course  of  this  proceeding,  Girdhur  Sing  presented  three  several 
petitions  to  the  Magistrate,  dated  the  13th  of  July,  1826,  the  18th  of  November, 
1826,  and  the  19th  of  March,  1827,  in  which  he  disavowed  this  instrument,  and 
declared  that,  according  to  the  custom  of  the  family,  the  estate  was  impartible,  and 
descended  entire  on  his  eldest  son ;  he  was  also  personally  examined  by  the  Magistrate 
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of  Cawnpore,  before  whom  he  made  the  following  deposition: — "The  fact  is,  I 
am  personally  concerned  in  no  dispute ;  for,  as  long  as  I  am  living,  I  am  the  proprietor 
of  my  estate,  and,  of  course,  maintain  my  children  and  relatives.  But  the  custom 
in  my  family  has  been  this,  through  every  generation  since  this  estate  has  come  into 
existence,  that  the  eldest  son  succeeds  to  the  musnud,  and  the  estate  is  held  by  him 
entire  and  undivided,  and  that  the  subsistence  of  the  other  sons  is  provided  for. 
At  present  my  enemies  are  embroiling  my  sons,  with  the  view  to  create  some  serious 
dissension  in  my  family,  and,  only  a  short  time  ago,  they  had  so  far  succeeded  as  to 
alienate  from  me  my  eldest  son,  Ghunsiam  Sing.  Urjun  Sing,  upon  that  occasion, 
brought  to  me  a  docu-[173]-ment  which  he  had  prepared  in  his  own  way,  and  I,  in 
order  to  intimidate  Ghunsiam  Sing,  attached  my  signature  to  it,  and  kept  it  by  me ; 
but  Urjun  Sing,  without  my  knowledge,  abstracted  it,  and  filed  it  in  the  Court.  I 
have  neither  written  nor  given  to  Urjun  Sing  that  document,  nor  has  such  been  the 
custom  of  my  family ;  and  did  I  seriously  intend  to  do  so,  I  should  have  certainly 
had  it  attested  by  witnesses  and  registered  in  Court" 

The  Magistrate,  in  order  to  ascertain  the  existence  of  the  custom,  addressed 
to  four  neighbouring  Rajas  the  following  question: — "  Whether,  in  the  families  of 
Raja,  Rana,  and  Rawut,  the  estate  is  divided  among  all  the  heirs,  or  devolves  on 
the  eldest  son  alone) "  To  this  question  Raja  Dan  Sing  answered,  "  That,  in  the 
families  of  all  such  Rajas  as  receive  the  kashka  (or  mark  of  red  ochre  on  the  forehead) 
and  sit  on  guddies,  the  estate  is  not  divided  into  shares,  but  that  it  is  customary  for 
the  eldest  son  to  succeed  his  father  in  the  guddy ;  that  they  continue  subject  to  his 
authority ;  and  that  such  has  been  the  custom  in  his  family  from  ancient  times." 
The  other  Rajas  returned  answers  to  the  same  effect,  that  the  estate  was  not  divided 
into  shares,  but  that  the  eldest  son  alone  succeeded  to  it. 

Under  these  circumstances,  the  Magistrate  dismissed  the  complaint  of  the  Appel- 
lants, stating  in  his  order  of  dismissal,  that  Rawut  Girdhur  Sing  had  full  authority 
to  act  as  he  had  done  in  nominating  the  Respondent  as  his  successor.  The  Appel- 
lants, Urjun  Sing  and  Doorjun  Sing,  then  instituted  a  joint  action  against  Rawut 
Girdhur  Sing,  Rawut  Ghunsiam  Sing,  and  Rundheer  Sing,  in  the  Provincial  Court 
at  Bareilly,  for  a  partition.  This  claim  was  dismissed,  the  Court  [174]  holding  that 
the  Appellants  had  failed  to  prove  that,  according  to  the  custom  of  the  family,  the 
estate  was  divisible.  This  decree  was  confirmed,  on  appeal,  by  the  Sudder  Dewanny 
Court  at  Allahabad. 

Rawut  Girdhur  Sing  died  in  1834 ;  at  his  death  the  Respondent  succeeded  as 
eldest  son,  and  was  placed  on  the  musnud.  The  Appellants  applied  to  the  Deputy 
Collector  of  the  Zillah  Cawnpore  to  have  their  names  entered  on  the  registry,  jointly 
with  that  of  the  Respondent,  as  proprietors  of  the  estate  in  question,  which  the 
Collector,  without  inquiry  into  the  family  custom,  allowed,  and  registered  their 
names,  with  that  of  the  Respondent,  in  the  registry-book  of  his  office.  The  Appellants 
then  got  possession  of  the  ilaka. 

In  consequence  thereof,  Rawut  Ghunsiam  Sing,  on  the  24th  of  January,  1838, 
filed  his  plaint  in  the  Court  of  the  principal  Sudder  Amin,  of  Cawnpore,  against 
Rawut  Urjun  Sing,  and  Doorjun  Sing,  and  Rundheer  Sing,  a  minor,  for  recovery 
of  the  entire  ilaka  of  Rawutpore,  consisting  of  twenty-one  villages  enumerated  in 
the  plaint,  in  pergunnahs  Bithoor  and  Jagmow,  in  the  Zillah  of  Cawnpore.  The 
plaint,  after  setting  forth  the  facts  above  stated,  alleged,  that  in  the  family  of  the 
Rawut,  the  hereditary  estates  and  property  were  not  subject  to  division,  but  vested 
entire  in  the  eldest  son,  whether  by  birth  or  adoption,  and  after  complaining  of  the 
act  of  the  Deputy  Collector  in  entering  the  Defendants'  names  jointly  with  his  in  the 
registry,  as  contrary  to  the  rules  of  Government  and  the  custom  of  the  Plaintiff's 
family,  he  submitted  the  following  statement: — "First.  That  estates  held  by 
families  of  Rajas,  Raos,  Ranas,  and  Rawuts,  and  the  undivided  ancestral  inheritance 
of  the  Plaintiff,  are  not  liable  to  [176]  partition  on  the  death  of  an  incumbent,  and 
that  the  custom  of  the  exclusive  succession  of  one  individual  to  the  musnud,  as  the 
chief  or  head  of  the  family,  cannot  be  disregarded  or  annulled.  Second.  That  as 
Defendants'  claim  for  the  division  of  the  estate  in  question  had,  in  the  original  suit 
and  appeal,  been  dismissed  by  the  Judges  of  the  Civil  Courts  without  a  final  and  con- 
clusive order,  how  can  the  Deputy  Collector,  in  the  absence  of  a  final  order  from  any 
of  the  Courts,  recognize  that  claim  without  hearing  even  the  objections  of  the  Plain- 
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tiS?  Third.  That  if  Bussunt  Rai,  the  legitimate  son  of  Rawut  Kurn  Rai,  after  the 
accession  of  Ehurg  Rai  to  the  musnud,  as  above  stated,  were  deprived  of  his  paternal 
estate,  how  can  Defendants,  who  are  by  a  second  wife,  be  considered,  contrary  to  all 
former  custom  and  prescription,  entitled  to  a  share  by  partition  in  the  villages  of 
the  estate  aforesaid,  which  has  never  been  subjected  to  division?  That  what  had 
been  stated  respecting  Bussunt  Rai  can  be  proved  by  his  descendants,  who  are  present 
at  Rawutpore ; "  and  he  prayed  that  the  names  of  the  Defendants  might  be  excluded 
from  the  register  of  the  Collector's  oflSce,  and  his  own  restored,  agreeably  to  the 
custom  of  the  family,  to  the  sole  possession  of  all  the  villages  (except  mouza  Kupli) 
of  ilaka  Rawutpore,  etc. 

The  Defendants  Urjun  Sing  and  Doorjun  Sing,  by  their  answer,  denied  that  the 
eldest  son  had,  according  to  the  family  usage,  undivided  possession  of  the  estate  in 
question,  or  that  it  was  a  rule  in  their  family  that  the  property  and  estates  were 
never  divided,  or  that  the  musnud  was  restricted  to  the  person  of  the  eldest  son,  con- 
tending, that  the  villages  composing  the  estates  were  on  a  former  occasion  divided 
between  [176]  Khurg  Rai  and  Gunnesh  Rai,  the  sons  of  Bikramajeet,  and  that 
Gunnesh  Rai's  descendants  now  held  the  mouza  Eakades,  and,  in  conclusion,  suli- 
mitted  that  the  Plaintiff  was  entitled  by  law  to  no  -more  than  one-fourth  part  of  the 
estates  in  question. 

The  Defendant,  Rundheer  Sing,  did  not  appear  or  put  in  an  answer  to  the  plaint. 

The  Plaintiff,  in  reply,  insisted  that  the  estates  in  question  had  been  held  by  his 
ancestors  as  undivided  hereditary  property,  and  denied  the  fact  of  the  alleged  par- 
tition of  the  Zemindary  by  Bikramajeet,  between  Ehurg  Rai  and  Gunnesh  Rai, 
his  sons. 

The  Defendants  in  their  rejoinder  admitted  that  the  disputed  talook  was  an 
hereditary  property,  but  asserted  that  the  Sastras  nowhere  prohibited  the  division 
of  estates  of  Raos,  Ranas,  or  Rawut. 

The  Plaintiff  entered  into  evidence,  and  filed  a  decree  of  the  Zillah  Court  of 
Cawnpore,  dated  the  22nd  of  May,  1812,  in  a  suit  in  which  Baz  Sing  was  Plaintiff, 
and  Rawut  Girdhur  Sing  Defendant,  in  which  the  custom  of  the  family  for  an  eldest 
son  to  succeed  to  the  inheritance,  to  the  exclusion  of  the  younger  sons,  after  taking 
the  opinion  of  the  Pundit  of  the  Court,  was  recognized  and  declared.  This  decree 
contained  the  following  declaration,  "  That  as  the  Defendant  has  held  possession  of 
that  and  several  other  villages  from  the  time  of  his  ancestors,  and  has  always  borne 
the  title  of  Rawut  (as  appears  even  from  the  depositions  of  Plaintiff's  witnesses,  and 
the  potta  granted  to  him.  Defendant,  by  the  former  Collector  of  this  Zillah),  no  doubt 
exists,  as  to  Defendant  being  the  proprietor  of  mouza  Ehajoory,  as  well  as  of  chuk 
Oodey  Eurn."  Also  a  decree  of  the  Provincial  Court  of  Bareilly,  dated  the  1 1th  of 
December,  1819,  affirming  on  appeal  [177]  tlie  decision  of  the  Zillah  Court  of  Cawn- 
pore in  the  above  suit ;  a  decree  of  the  Sudder  Dewanny  Adawlut  at  Allahabad,  bear- 
ing date  the  20th  of  September,  1832,  between  Gujraj  Sing,  Appellant,  and  Pirthi 
Pal  Sing,  Respondent ;  and  a  decree  of  the  Provincial  Court  of  Bareilly,  dated  the  5th 
of  February,  1833,  in  a  suit  in  which  LalFZalim  and  Lall  Nurput  Sing  were  Plain- 
tiffs, and  Raja  Gunga  Sing  and  others  Defendants,  in  both  of  which  cases  the  Court 
had  recognised  and  pronounced  in  favour  of  the  validity  of  a  family  custom  for  one 
member  to  hold  the  entire  estate  to  the  exclusion  of  the  other  members  of  the  family. 
He  also  examined  three  witnesses  of  great  age,  and  well  acquainted  with  the  customs 
of  his  family.  These  witnesses  deposed  that,  from  a  very  early  period,  previously 
to  the  acquisition  of  the  British  Government  of  the  territory  in  which  the  estate  was 
situate,  no  partition  had  taken  place  of  the  estate,  and  that  the  rule  of  succession 
was,  that  at  the  death  of  the  person  last  seised,  the  eldest  son  succeeded  to  the  entire 
estate  as  the  Rawut  or  Raja,  while  the  younger  sons  had  only  a  right  to  maintenance. 

The  principal  Sudder  Amin  pronounced  the  decree  of  the  ZiUah  Court  ou  the  7th 
of  March,  1839,  in  which  he  held  that  the  Plaintiff  had  failed  in  establishing  his 
claim,  which  was  ordered  to  be  dismissed,  with  costs. 

The  Plaintiff  appealed  from  this  decree  to  the  Sudder  Dewanny  Adawlut  of  the 
North- West  Provinces,  at  Allahabad,  contending,  in  his  grounds  of  appeal,  that  the 
decree  was  against  the  evidence  in  the  cause,  and  contrary  to  the  maxims  of  the 
Sastra  and  the  custom  of  his  family. 

Mr.  B.  Tayler,  the  Judge  of  the  Sudder  Dewanny  [178]  Court,  before  whom  tiie 
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appeal  came  on  to  be  heard;  with  a  view  of  obtaining  an  exposition  of  the  law  upon 
the  subject,  Submitted  the  two  following  queries  for  the  bewusta  of  the  Hindoo  law- 
officers  of  the  Court :  "  First.  If  there  be  certain  villages  in  dispute  belonging  to  a 
Raj,  in  which,  according  to  the  maxims  of  the  Sastra,  division  is  disallowed,  and  the 
incumbent  of  it  furnish  his  heirs  with  a  document  stating, '  that  after  his  death  thej 
may  take  their  respective  shares,'  and  then  afterwards  say  that '  he  had  only  executed 
that  document  with  the  view  to  intimidate  the  eldest  son,  and  that  it  (the  document 
in  question)  has  not  been  attested  by  witnesses ; '  can  such  document  be  considered 
valid,  according  to  the  maxims  of  the  Sastra  t  Second.  Should  those  villages  not 
belong  to  a  Raj  (which  cannot  be  divided),  but  be  held  in  a  Zemindary  or  coparcenary 
tenure  (which  is  subject  to  partition  according  to  the  maxims  of  the  Sastra),  and  the 
proprietor  of  them  should  similarly  furnish  his  heirs  with  a  document  containing  a 
permission  for  them  to  divide  the  estate  after  his  death,  and  then  afterwards  say 
that  '  he  had  prepared  the  document  in  question  merely  to  intimidate  his  eldest  son, 
and  that  it  has,  therefore,  not  been  attested  by  witnesses ; '  can  that  document  be 
considered  valid,  according  to  the  maxims  of  the  Sastra?  " 

To  these  questions  the  Pundit  returned  the  following  answers: — 1st.  "When 
it  is  ascertained  that  a  document  is  unattested,  and  has  only  been  written  for  the 
purpose  of  intimidation,  it  cannot  be  considered  valid  according  to  the  maxims  of 
the  Sastra.  The  words  of  Nareda,  in  Viromitrodaya  (leaf  60,  page  1,  line  5)  are  to 
this  eSect :  that  a  document  e.xecuted  by  one  who  is  night  and  day  in  a  state  of  in- 
toxication, [179]  or  by  a  female,  or  a  child,  or  if  a  document  has  been  procured  by 
coercion,  as  for  instance,  by  means  of  intimidation,  etc.,  it  cannot  be  considered 
valid.  The  words  of  Yrihaspati,  in  Bbagwant  Bhaskara  (leaf  9,  page  1),  are  these, 
that  a  document  attested  by  one  witness  only  is  incomplete;  and  Menu  has  stated, 
in  the  work  entitled  Menu  Smriti  (adhyaya  8,  leaf  63,  line  164),  that  any  oral  or 
written  engagement  which  may  be  contrary  to  the  custom  of  a  family,  is  not  to  be 
considered  valid ;  consequently,  according  to  the  authorities  above  quoted,  a  docu- 
ment not  duly  attested  by  witnesses,  or  one  written  in  anger,  or  one  which  is  opposed 
to  the  custom  of  a  family,  cannot  be  considered  valid  agreeably  to  the  maxims  of 
the  Sastra.'' 

2nd.  "  Villages  appertaining  to  a  Zemindary  can  be  divided  without  the  autho- 
rity of  any  document ;  however,  if  a  document  be  written  in  the  manner  mentioned 
in  the  question,  it  cannot  be  considered  valid ;  "  and  he  cited  in  support  of  this  the 
authorities  quoted  in  his  answer  to  the  first  question,  and  proceeded,  "  therefore,  if 
(according  to  the  above  authorities)  a  document  bearing  the  attestation  of  one  single 
witness  is  to  be  considered  invalid,  how  much  more  will  not  the  validity  of  that 
document  be  questioned  which  has  not  been  attested  at  all?  " 

That  Judge  afterwards  put  the  following  further  questions  to  the  Pundit  of  the 
Court  for  his  second  opinion : — First.  "  If  it  be  customary  in  any  Raj  for  the  eldest 
son  to  succeed  after  the  death  of  his  father,  and  this  custom  be  an  ancient  one,  can 
any  incumbent,  according  to  the  maxims  of  the  Sastra,  divide  the  Raj  in  question 
among  his  sons,  contrary  to  the  said  custom  1 " 

Second.  "  If  in  a  Zemindary  estate,  also,  it  be  an  [180]  ancient  custom  for  the 
eldest  son  alone  to  succeed  to  it  after  the  death  of  his  father,  is  an  immediate  pos- 
sessor, under  such  circumstances,  authorized  by  the  Sastra  to  divide  that  estate 
among  his  sons,  contrary  to  the  said  custom  of  his  family?  " 

To  these  questions  the  Pundit  returned  the  following  answers: — First.  "No 
division  of  a  Raj  can  be  made  with  propriety  by  any  one,  if  the  doing  so  should 
be  contrary  to  an  ancient  custom,  for  the  Sastra  requires  that  the  custom  and  usage 
of  a  family  should  be  principally  observed,  and  consequently  the  page  and  line  of 
works  containing  the  doctrines  of  Rishi  Eswara  (or  holy  legislators)  which  have  been 
quoted  in  the  answer  to  the  following  second  question,  are  quite  sufficient  to  show 
the  reason  why  an  estate  of  this  description  cannot  be  divided." 

Second.  "  Agreeably  to  the  doctrine  of  Mitacshara  Viromitrodaya  and  Menu 
Smriti,  etc.,  no  proprietor  (nor  his  heir)  can  infringe  an  ancient  custom,  and  cause 
the  division  of  an  estate  to  be  made,  which,  for  several  generations,  has  never  been 
divided,  in  observance  of  an  old  standing  custom  of  the  family  in  whose  possession 
it  has  been,  for  the  Sastra  admits  the  pre-eminence  of  the  custom  and  usage  of  every 
family.     In  the  work  entitled  Menu  Smriti  (adhyaya  4,  patra  91,  sloka  178),  the 
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words  of  Menu  are  these: — 'That  every  one  should  observe  the  custom  which  his 
father  and  grandfather  have  observed,  and  that  to  act  contrary  to  it  would  be  im- 
proper.' The  words  of  Katyayana  Rishi  Eswara  are  these: — '  That  one  shoiild  ob- 
serve the  custom  and  usage  of  his  family  which  may  have  existed  for  several  genera- 
tions J '  and  in  the  patra  (leaf)  and  page  of  the  pothi  (or  book),  the  words  of  Vriha- 
spati  are  to  this  effect: — '  That  what-[181]-ever  may  be  the  standing  custom  of  a 
country,  caste,  or  family,  it  should  be  observed,  and  not  infringed.'  In  Pothi 
Earka,  patra  145,  line  9,  the  words  of  Yagnyawalkya  are  as  follows: — 'Whatever 
may  be  the  custom  of  a  country  and  family,  it  should  be  observed.'  In  Pothi  Menu. 
adhyaya  8,  patra  152,  p.  2,  the  words  of  Menu  Rishi  Eswara  are  these: — '  That  the 
ancient  usages  and  customs  established  by  ancestors  and  other  virtuous  persons, 
which  have  obtained  in  a  country  and  caste,  should  be  maintained,  and  %ot  set 
aside ; '  consequently,  no  person  or  '  his '  heir  has  the  power,  according  to  the  above 
authorities  and  maxims  of  the  Sastra,  to  divide  an  hereditary  property,  contrary 
to  the  usage  and  custom  of  his  family,  because  it  is  necessary  for  every  one  to  follow 
a  custom  which  has  been  observed  by  his  father  and  grandfather  from  generation 
to  generation,  and  not  to  act  contrary  to  the  maxims  of  the  Sastra." 

Mr.  Tayler  recorded  his  opinion  on  the  appeal  on  the  28th  of  April,  1841,  aa 
follows: — "That  from  the  Pundit's  bewusta,  any  property,  the  division  of  which 
may  not  be  prohibited  by  the  maxims  of  the  Sastra,  can,  though  a  partition-deed 
may  not  be  forthcoming,  be  divided  into  shares;  and  that  when  such  a  property 
happens  to  be  a  Zemindary,  as  in  the  case  under  consideration,  nothing  can  hinder 
it  from  being  divided  agreeably  to  the  maxims  of  the  Sastra;  consequently,  the 
reasons  given  by  the  principal  Sudder  Amin  in  his  decision  in  this  case  are  correct 
and  just ;  "  but  he  ordered,  "  that  the  papers  of  this  case  be  laid  before  another  Judge, 
that  final  decree  might  be  passed  for  dismissing  the  appeal  and  claim  of  the  Ap- 
pellant." 

The  proceeding's  were  then  laid  before  Mr.  F.  Currie,  another  Judge  of  the 
Sudder  Court,  who  recorded  his  [182]  opinion  as  follows : — "  I  am  induced  to  differ, 
for  the  following  reason,  in  opinion  from  Mr.  Tayler,  Judge  of  this  Court.  I  con- 
sider it  satisfactorily  proved  that  from  the  time  of  the  sons  of  Bikramajeet  (who  must 
have  lived  many  hundred  years  ago,  and  from  whose  time  no  less  than  some  eight 
generations  must  have  passed)  this  estate  has  never  been  divided,  and  that  every 
eldest  son  of  a  deceased  incumbent  has  invariably  succeeded  his  father  by  being 
elected  the  Rawut  and  sole  possessor  of  the  estate  in  question,  and  that  when  an  in- 
cumbent has  happened  to  be  without  a  son,  he  has  adopted  a  brother  or  a  brother's 
son,  and  appointed  him  his  successor,  and  the  exclusive  proprietor,  of  the  said 
estate."  He  then  proceeded: — "For  several  generations  previous  to  the  accession 
of  the  British  Government  in  this  country,  as  well  as  up  to  the  present  period,  no 
custom  of  division  has  ever  obtained,  and  the  eldest  son  alone  of  every  incumbent 
has  succeeded  to  its  sole  possession ;  Plaintiff's  claim,  therefore,  that  the  estate  should 
be  continued  to  him  entire,  on  the  ground  of  his  being  the  eldest  son,  is  consequently 
just  and  reasonable."  And  it  was  ordered,  that  the  papers  of  the  case  be  laid  before 
the  third  Judge  of  that  Court  for  final  orders. 

The  appeal  was  next  laid  before  Mr.  Thompson,  another  of  the  Judges  of  the 
Sudder  Court,  who  confirmed  the  view  taken  by  Mr.  Currie,  and  pronounced  the 
final  judgment  of  the  Court  on  the  30th  of  September,  1841,  the  material  part  of 
which  was  as  follows: — "  In  my  opinion,  also,  the  circumstance  of  the  non-division 
of  the  estate  in  question  for  the  last  several  centuries,  and  its  having  been  held  solely 
by  the  eldest  son,  as  asserted  by  the  Plaintiff,  are  fully  proved  by  the  papers  of  the 
case,  and  that  no  reason  or  argu-[183]-ment  has  been  advanced  by  the  Defendants 
to  disprove  the  above  assertions  of  the  Plaintiff,  or  to  lead  to  a  different  conclusion. 
Consequently,  as  many  other  cases  similar  to  the  one  under  consideration  have 
formerly  been  decided  by  the  Court,  agreeably  to  the  usages  and  customs  of  families 
(and  the  records  of  which  are  adduced  by  way  of  precedents),  the  present  case  also 
requires  that  it  be  decreed  likewise,  agreeably  to  the  usage  and  custom  of  the  Ap- 
pellant's family,  by  which  he,  the  Appellant,  is  entitled  beyond  a  doubt  to  the  re- 
covery of  the  entire  estate  in  question."  In  concurrence,  therefore,  in  opinion  with 
Mr.  F.  Currie,  it  was  ordered  that  the  appeal  and  claim  of  the  Appellant  be  decreed, 
and  the  decision  of  the  principal  Sudder  Amin  of  Cawnpore,  dated  the  7th  of  March, 
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1839,  be  reversed,  and  that  the  costs  of  both  Courts,  with  interest  thereon,  from  the 
date  of  the  decisions  to  the  date  of  payment,  be  levied  from  the  Respondents. 

Against  this  decree  the  present  appeal  was  brought. 

The  Appellants  contended  that  the  appeal  was  erroneous, — 

First.  Because  the  Appellants  and  the  Respondent,  and  Rundheer  Sing,  were, 
according  to  the  deed  of  partition  of  the  27th  of  January,  1826,  and  by  the  Hindoo 
law,  entitled  to  the  property  in  question  in  equal  shares ;  and  that  the  proof  on  the 
part  of  the  Respondent,  that,  according  to  the  custom  of  the  family,  he,  as  eldest 
son,  exclusively  succeeded  to  the  property  wholly  failed.     And 

Secondly.  Because  the  decree  of  the  Sudder  Court  was  contrary  to  Ben.  Regs. 
XL  of  1793,  and  II.  of  1803. 

[184]  The  Respondent  submitted,  that  the  decree  appealed  from  was  right,  ac- 
cording to  law,  and  the  evidence  in  the  cause, — 

First.  Because,  according  to  the  family  custom,  the  ilaka  of  Rawutpore  con- 
stituted an  indivisible  estate  of  inheritance,  which  descended  entire  to  the  eldest  son, 
in  exclusion  of  the  other  sons.     And 

Second.  Because  such  family  custom  was  in  conformity  with  the  Hindoo  law. 

Mr.  Stuart,  Q.C.,  Mr.  Forsyth,  and  Mr.  Maule,  in  support,  of  the  appeal,  cited 
Rajah  Deedar  Hossein.  v.  Banee  Zuhoor-ooru-Nissa  (2  Moore's  Ind.  App.  Cases,  441). 

Mr.  Wigram,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondent, were  not  called  upon  to  address  their  Lordships. 

Judgment  was  delivered,  as  follows,  by 

The  Right  Hon.  T.  Pemberton  Leigh. — We  do  not  think  it  necessary  to  call  upon 
the  Respondent.  The  only  question  in  the  case  is  one  of  the  family  custom  and 
usage.  Upon  the  acts  of  the  party  and  the  nature  of  the  property,  the  question  is, 
whether  this  property  descends  entire,  or  is  divisible.  Now,  upon  that  point  it  is 
said,  that  it  is  very  possible  the  party  may  have  property  which  is  subject  to  division. 
It  is  very  true,  that  the  circumstances  and  nature  of  this  property  are  only  material, 
as  forming  one  item  on  the  question  of  probability,  whether  this  is  or  is  not  divisible 
property,  whether  in  our  opinion  it  is  a  Raj,  and,  therefore,  possessing  whatever 
rights  belong  to  property  of  that  character. 

By  a  decree,  which  was  made  in  the  year  1812,  it  [186]  is  stated  distinctly,  that 
"  as  the  Defendant  has  held  possession  of  the  various  villages  from  the  tiiue  of  his 
ancestors,  and  has  always  borne  the  title  of  '  Rawut '  (as  appears  even  from  the 
depositions  of  Plaintiff's  witnesses  and  the  potta  granted  to  him.  Defendant,  by  the 
former  collector  of  this  Zillah),  no  doubt  exists  as  to  the  Defendant  being  the  pro- 
prietor of  mouza  Ehajoory,  as  well  as  of  chuk  Oodey  Eurn." 

Now,  as  to  the  jiature  of  this  property,  it  appears  that  the  father  of  the  present 
parties,  unfortunately,  was  troubled  with  very  disobedient  sons,  who  quarrelled 
among  themselves,  and  that  he  made  different  dispositions  at  different  times ;  first, 
in  favour  of  one,  and  then  in  favour  of  the  other,  and  probably  made  declarations. 
Itut  in  1827,  he  was  examined  before  the  acting  Magistrate  of  the  Foujdarry  Court 
of  Cawnpore,  and  being  called  upon  to  state  the  nature  of  the  dispute  existing 
Ijetween  himself  and  his  sons,  he  stated,  as  to  this  property,  as  follows: — "  Tlie  fact 
is,  I  am  personally  concerned  in  no  dispute,  for  as  long  as  I  am  living,  I  am  the 
proprietor  of  my  estate.  But  the  custom  in  my  family  has  been  this,  through  every 
generation,  since  the  estate  has  come  into  existence,  that  the  eldest  son  succeeds  to 
the  musnud,  and  the  estaie  is  held  by  him  entire  and  undivided,  and  that  the  sub- 
sistence of  the  other  sons  is  provided  for." 

In  1827,  it  appears  that  the  Magistrate  thought  it  necessary  to  inquire  into  the 
custom,  with  respect  to  the  division  of  estates  of  Rajas,  and  got  certificates  from 
four  Rajas,  as  to  that  custom,  and  the  statement  made  in  answer  by  Raja  Dun  Sing 
was,  "  that  in  the  families  of  all  such  Rajas  as  received  the  kashka  (or  mark  of  red 
ochre  on  the  forehead),  and  sit  on  guddies,  the  estate  is  not  divided  into  shares,  but 
that  it  is  customary  for  the  eldest  son  to  succeed  his  father  in  the  [186]  guddy; 
after  that  they  continue  subject  to  his  authority,  and  that  such  has  been  the  custom 
in  his  family  from  ancient  times."  Statements  to  the  same  effect  were  sent  by  the 
other  three  Rajas. 

In  addition  to  this,  we  have  the  pedigree  of  this  particular  family  taking  it  up 
P.C.  vii.  86.5  '  28 
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from  the  time  of  Rawut  Kheem  Kurn.  It  appears  there  had  been,  I  think,  eight 
descents,  and  in  three  or  four  at  least  of  these,  there  having  been  more  than  one 
son,  the  property  had  not  been  divided  between  those  sons ;  one  very  remarkable 
case  is  this,  that  Rawut  Kurn  Rai  having  adopted  a  son,  that  son  proceeded  to  deal 
with  the  property  as  an  undivided  estate,  and  excluded  an  afterborn  natural  son  of 
Rawut  Eurn  Rai.  There  are  other  cases  in  which,  had  there  been  the  liability  to 
division,  that  division  might  have  taken  place. 

Then  it  is  said,  that  it  appears  at  the  time  of  Bikramajeet,  there  was  a  division 
of  a  portion  of  this  Raj,  and  that  it  was  divided  between  two  sons  of  Bikramajeet, 
Ehurg  Rai,  who  was  adopted  by  Eurn  Rai,  and  Gunnesh  Rai,  who  was  the  nert  Bon 
of  Bikramajeet.  Now,  with  respect  to  that,  it  is  necessary  to  make  out  that  the 
property,  which  was  then  the  subject  of  division,  was  the  Raj  of  Rawutpore.  I 
cannot  find  that  there  is  any  evidence  at  all  to  that  effect ;  all  presumption  is  to  the 
contrary,  because  Ehurg  Rai  would  have  been  in  possession,  at  all  events,  of  half 
that  Raj,  and  the  property  stated  is  not  the  Raj  of  Rawutpore,  but  the  Zemindary 
of  Bikramajeet.  Now  that  portion  of  the  Zemindary  has  remained,  it  appears, 
exempted ;  if  it  had  been  part  of  Rawutpore,  it  would  have  been  subject  to  the  same 
state  of  things. 

Under  these  circumstances,  therefore,  the  judgment  will  be  affirmed,  and  of 
course  in  the  usual  way,  with  costs. 


[187]  MUSADEE  MAHOMED  CAZUM  SaERAZEE,~Appeaant ;  MEERZA  ALLY 
MAHOMED  SHOOSTRY,  and  BEBEE  MARIAM  BEGUM,— Respondent*  * 
[May  14,  1851]. 

On  appeal  from  the  Supreme  Court  at  Bo-mbay. 

A  general  demurrer,  on  the  ground  of  the  subject-matter  of  the  suit  being  res 
judicata,  allowed  to  a  suit  brought  in  the  Supreme  Court  of  Bombay,  by  a 
party  claiming  certain  property,  which  appeared  by  the  statements  in  the 
Bill  to  have  been  the  subject  of  a  previous  suit  in  the  same  Court,  in  which 
the  Plaintiff  had  intervened  by  petition,  and  obtained  some  order,  the  nature 
or  effect  of  which  was  not  stated,  and  did  not  appear  upon  the  Record  then 
before  the  Court. 

This  was  an  appeal  from  an  order  in  the  Supreme  Court  at  Bombay,  allowing  a 
general  demurrer  by  the  Respondents  to  a  bill  filed  by  the  Appellant  against  the 
Respondents. 

The  Bill  stated,  that  Aga  Mahomed  Rahim  Sherazee,  of  Bombay,  merchant, 
being  largely  indebted  to  the  Appellant  upon  an  account  stated  and  settled,  and  for 
other  advances,  amounting  together  to  the  sum  of  Rs.  324,500,  by  an  indenture, 
dated  the  30th  of  December,  1845,  and  made  between  Aga  Mahomed  Rahim  Sherazee 
of  the  one  part,  and  the  Appellant  [188]  of  the  other  part,  absolutely  granted, 
bargained,  sold,  aliened  and  released  to  the  Appellant,  his  heirs,  executors,  adminis- 
trators and  assigns,  one  undivided  moiety  or  equal  half  part  of  and  in  aU  that  piece 
or  parcel  of  land  or  ground  upon  which  Aga  Mahomed  Rahim  Sherazee  had  formed 
a  dock  for  the  building  and  repairing  of  ships,  called  the  "  Mazagone  Dock,"  in  the 
island  of  Bombay,  together  with  one  undivided  moiety  in  the  houses,  buildings  and 
appurtenances  to  the  same  premises  belonging  or  appertaining :  to  have  and  to  hold 
the  dock,  hereditaments  and  premises  unto  and  to  the  use  of  the  Appellant,  his  heire. 
executors,  administrators  and  assigns.  That  the  Appellant  thereupon  entered  into 
possession  of  the  dock  and  premises,  and  became  jointly  interested  therein  with  A<»a 
Mahomed  Rahim  Sherazee.     The  Bill  further  stated,  that  shortly  after  the  con- 

*  Present:  Members  of  the  Judicial  Committee,— The  Chief  Justice  of  the 
Common  Pleas  (Si^  John  Jervis),  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T. 
Perobet-ton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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▼eyanoe  to  the  Appellant,  Aga  Mahomed  Rahim  Sherazee  conveyed  unto  Hajee 
Goolum  Hoossein  Sherazee,  his  heirs,  executors,  administrators,  and  assigns,  the 
remaining  moiety  of  the  dock,  hereditaments  and  premises.  The  Bill  further  stated, 
that  the  Appellant  and  Hajee  Goolum  Hoossein  Sherazee,  being  so  jointly  entitled  to 
the  dock,  hereditaments  and  premises  at  Mazagone,  entered  into  an  agreement  in 
writing  with  the  Peninsular  and  Oriental  Steam  Navigation  C!ompany,  for  a  lease 
to  the  Company  of  the  dock  and  premises;  whereby  it  was  stipulated  and  agreed, 
that  the  docks  and  premises  should  be  completed  by  the  Appellant  and  Hajee  Goolum 
Hoossein  Sherazee,  or  at  their  or  one  of  their  personal  expense ;  and 
the  channel  leading  to  the  docks  cleared,  and  the  docks  kept  in  repair 
by  them,  or  one  of  them,  in  like  manner;  and  that  it  was  stipulated 
by  such  agree-[189]-ment,  that  if  the  proprietors  of  the  dock  and  pre- 
mises failed  to  keep  the  same  in  repair,  any  amount  of  money  disbursed 
by  the  Company  for  that  purpose  or  otherwise,  should  be  deducted  from  the  rent  to 
be  paid  for  the  dock  and  premises.  That  the  Company  entered  into  possession  of 
the  dock  and  premises,  and  that  large  sums  of  money  had  been  expended  by  the 
Appellant  in  the  completion,  perfecting  and  repairing  the  same,  "nkat  the  sums  so 
laid  out  and  expended  by  the  Appellant  amounted  to  Rs.  25,800  and  upwards ;  and 
that  no  part  thereof  was  defrayed  by  Hajee  Goolam  Hoossein  Sherazee,  who  died  in 
July,  1847.  That  by  a  decree,  dated  the  25th  of  November,  1846,  made  in  a  certain 
cause  on  the  Equity  side  of  the  Supreme  Court  of  Bombay,  wherein  the  Respondents, 
as  residuary  legatees  of  one  Mahomed  Ally  Khan,  were  Complainants,  and  Aga 
Mahomed  Rahim  Sherazee,  as  the  personal  representative  of  Aga  Mahomed  Shoostry, 
who  was  the  executor  of  the  last  Will  of  Mahomed  Ally  Khan,  was  Defendant ;  it  was 
ordered  and  decreed,  among  other  things,  that  Aga  Mahomed  Rahim  Sherazee 
should  pay  into  the  Supreme  Court  the  sum  of  Rs.  11,74,459  and  65  reas.  That  at 
or  previous  to  the  time  of  the  conveyance  of  the  moiety  of  the  dock  and  premises  to 
the  Appellant  as  aforesaid,  the  Appellant  had  no  knowledge  or  information  whatever 
of  or  concerning  the  proceedings  or  any  of  them  in  the  last-mentioned  suit,  or  of  the 
fact  that  any  other  suit,  action  or  cause  or  proceeding  whatever  was  pending,  in 
any  way  affecting  or  relating,  or  which  could  affect  or  relate,  to  the  dock,  heredita- 
ments and  premises  or  other  the  property,  lands  and  goods  theretofore  of 
Aga  Mahomed  Rahim  Sherazee.  That  the  Sheriff  of  Bombay,  on  the 
18th  of  March,  1847,  [190]  acting  under  certain  writs  of  sequestration  to 
him  directed  and  issued  out  of  the  Supreme  Court  in  the  cause  above-mentioned, 
entered  upon,  seized  and  sequestered  the  dock  or  docks,  hereditaments  and  premises, 
and  thenceforward  held,  and  still  at  the  date  of  the  filing  of  the  Bill  of  Complaint 
continued  to  hold,  the  dock,  hereditaments  and  premises  in  sequestration.  The  Bill 
then  stated,  that  shortly  after  such  sequestration,  and  on  the  8th  of  April,  1847,  th* 
Appellant  presented  his  petition  (a)  to  the  Supreme  Court  for  the  purpose  of  support- 
ing and  making  out  his  right,  title,  claim  and  interest  in  and  to  the  docks,  heredita- 
ments and  premises  in  opposition  to  the  claim  made  by  the  Sequestrator.  That 
divers  proceedings  were  taken,  relative  to  the  claim  of  the  Appellant  to  the  dock, 
hereditaments  and  premises,  before  the  Supreme  Court;  but  that  the  Appellant 
failed  to  make  out  to  the  satisfaction  of  the  Court,  that  the  consideration  money 
for  such  moiety  or  undivided  part  of  the  dock  and  premises  had  been  paid,  and  that 
the  claim  of  the  Appellant  was,  therefore,  not  allowed.  That  no  proceedings  what- 
ever had  been  taken  by  any  party  claiming  title  or  interest  in  respect  of  the  moiety 
of  the  Appellant  in  the  dock  and  premises,  for  the  purpose  of  invalidating  the 
conveyance  to  him,  the  Appellant,  of  such  moiety,  or  by  establishing  a  title  in 
opposition  [191]  to  that  of  the  Appellant,  or  in  priority  over  his  title.  And  that 
no  decree  or  order  of  the  Supreme  Court  had  ever  been  made,  declaring  the  validity 
of  the  Appellant's  title,  or  for  the  delivering  up  of  the  conveyance  and  other  evi- 

(a)  It  appears  from  a  report  of  this  case,  nom.  "  Mushedy  Kazim's  claim,"  Perry's 
"  Oriental  Cases,"  p.  36,  that  the  mode  in  which  the  Plaintiff  intervened  in  that  suit 
was  by  filing  a  petition  and  applying  by  affidavit  to  be  allowed  to  go  before  the 
Master  and  to  examine  witnesses,  pro  interettc  sua,  when  the  Court,  with  the  consent 
of  the  parties,  examined  the  witnesses  viva  voce,  and  directed  issues  to  try  the  right 
in  question,  and  that  after  a  trial,  which  lasted  several  days,  the  Court,  on  the  14th  of 
November,  1848,  decided  against  the  validity  of  the  Plaintiff's  claim. 
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deuces  of  title  to  any  other  person.  That  the  Peninsular  and  Oriental  Navigation 
Company  had  paid  into  the  Supreme  Court  the  sum  of  Rs.  28,219,  as  and  by  way  of 
rent  for  the  dock-yard,  and  that  such  sum  had  since  been  paid  into  the  hands  of  the 
Sequestrator.  And  the  Bill  further  stated,  that  the  Appellant  was  entitled  to  haTe 
the  moiety  of  the  dock  and  premises  delivered  over  to  him  out  of  the  hands  of  the 
Sequestrator,  and  to  have  it  declared  that  the  same  was  freed  and  discharged  from 
all  claim  and  interest  of  the  Respondents  or  either  of  them,  and  to  hold  the  same 
freed  and  discharged  accordingly.  And  the  Bill  prayed,  that  the  Appellant  might 
be  declared  entitled  to  a  moiety  of  the  docks,  etc. ;  and  that  the  rents  thereof,  which 
had  come  into  the  hands  of  the  Sequestrator,  might  be  delivered  up  to  him^  and  that 
in  case  he  should  be  unable  to  make  out  a  good  and  sufficient  title  to  the  whole  of  the 
moiety,  he  might  be  declared  to  have  a  good  claim  and  charge  on  such  moiety  for 
such  monies  as  he  should  be  found  to  have  paid  therefor  and  expended  thereon,  and 
to  have  a  lien  on  the  sum  of  Rs.  28,219  paid  into  Court,  and  for  general  relief. 

To  this  Bill  the  Defendants  filed  a  general  d«nurrer  for  want  of  equity. 

The  demurrer  came  on  for  argument  before  the  Suprraae  Court,  on  the  Hth  of 
May,  1849,  when  the  Court  took  time  to  consider  the  judgment. 

On  the  17th  of  May,  1849,  the  Chief  Justice  (Sir  Erskine  Perry)  delivered  the 
judgment  of  the  Court,  [192]  that  the  proceeding  by  the  Bill  was  an  attempt  to 
re-agitate  a  claim  'vhich  had  been  previously  disposed  of  by  the  Court,  and  was, 
therefore,  res  jtuhcata,  and  ordered  the  demurrer  to  be  allowed  with  costs. 

From  this  order  the  present  appeal  was  brought. 

Mr.  Lloyd,  Q.C.,  and  Mr.  Fulton,  for  the  Appellant. — This  demurrer  was  im- 
properly allowed.     The  proceedings  of  the  Court  on  the  Appellant's  petition,  and 
the  order  dismissing  the  same,  did  not  constitute  a  bar  to  the  Appellant  filing  a  Bill 
in  respect  of  the  matters  therein  complained  of,  as  it  is  not  stated  in  the  Bill  that  the 
whole  claim  for  relief  prayed  for  had  been  previously  disallowed  by  a  Court  of 
competent  jurisdiction.     The  Defendants  are  bound  to  show  that  the  subjeot^natter 
of  this  Bill  was  the  same  as  was  adjudicated  in  the  former  suit,  and  that  the  right 
came  in  question  before  a  Court  of  competent  jurisdiction,  and  that  the  result  was 
conclusive  so  as  to  bind  the  judgment  of  every  other  Court.     Behren*  v.  Sieveking 
(2  Myl.  and  Cr.  602).     That  case,  it  is  -true,  was  upon  a  plea,  but  there  is  no  differ- 
ence in  this  respect  between  a  plea  and  a  demurrer.     How  is  it  shown  that  the 
matters  alleged  in  the  Bill  are  the  same  as  in  the  petition?!    And  how  can  it  be  said 
that  it  was  res  jtidicata,  when  the  order  made  by  the  Court  does  not  appear  t — [Mr. 
Pemberton  Leigh :  Is  not  the  fact  of  the  former  suit  having  been  before  the  same 
Court,  and  part  of  the  Records  of  the  Court,  important?.    Might  not  the  Court  look 
to  those  proceedings!.] — Those  proceedings  were  not  before  the  Court  [193]  when  the 
demurrer  was  argued,  and  the  Court  could  not  incorporate  them,  with  the  Bill. — 
[Mr.  Pemberton  Leigh :  As  the  Bill  is  framed,  the  Appellant  claims,  first,  an  absolute 
right  by  purchase  to  one  moiety,  and  then  he  claims  a  lien  on  the  whole  property 
for  sums  expended  by  him  upon  the  premises.     Now,  if  such  a  case  as  this  was  in  the 
Courts  here,  would  he  not  proceed  by  petition,  as  the  Plaintiff  did,  and  would  not 
the  Court  refer  the  matter  to  the  Master,  upon  whose  report  liberty  would  be  given 
him  to  proceed  at  law  by  ejectment?.    Or  if  the  matter  was  too  complicated  for 
adjudication  upon  the  record,  then  the  Court  would  give  him  leave  to  file  a  Bill  for 
the  purpose  of  raising  the  question  necessary  to  the  investigation  of  his  titla     Now. 
as  such  a  course,  which  would  be  obvious  and  proper,  has  not  been  pursued,  would  it 
not  to  be  assumed  that  the  Court  was  satisfied  upon  the  facts  disclosed  in  the  petition, 
and  the  evidence  brought  forward  by  the  Appellant,  that  his  claim  was  untenable! 
and,  as  he  has  neither  excepted  or  appealed  from  that  decision,  could  he  bring  a 
freedi  bill  for  the  same  matter,  without  such  bill  being  demurred  to?] — ^He  might 
have  brought  an  equitable  ejectment.     AntdeU  v.  Antddl  (4  Myl.  and  Cr.  449). 
Rirardo  v.  Garciat  (12  Clk.  and  Fin.  368),  Piekford  v.  Hunter  (5  Sim.  122),  Hyde  v. 
Edwards  (12  Beav.   160),  Vin.  Abr.,  tit.  "Decree,"  were  referred  to. — [Sir  John 
Jervis:  Is  not  the  case,  Robson  v.  Th«  Attorney-General  (10  Clk.  and  Fin.  471),  in 
point?.] — The  present  Bill  was  a  proper  proceeding,  and  in  conformity  with  the 
practice  of  the  Supreme  Court;  and  upon  the  facts  stated  therein,  the  AppeOant 
was  entitled  to  the  relief  prayed. 
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[194]  Mr.  Turner,  Q.C.,  and  Mr.  Leith,  for  the  Respondents,  were  not  called  upon. 

The  Right  Hon.  T.  Pemberton  Leigh. — This  case  has  been  argued  with  very  great 
ingenuity,  and  many  points  brought  forward ;  but  the  whole  question  which  we  have 
to  determine,  is,  whether  upon  tiiis  Bill,  it  appears  that  the  Plaintiff  ought  to  be 
permitted  to  prosecute  this  suit;  whether  he  has  grounds  upon  the  state  of  things 
presented  on  the  record,  for  saying  the  suit  ought  to  proceed. 

Now  the  facts  appear  to  be  these: — In  the  year  1845,  the  present  Appellant 
represents  that  he  purchased  a  moiety  of  the  property,  which  is  the  subject  of  the 
present  suit,  from  a  person  named  Sherazee ;  that  a  conveyance  was  made  of  that 
moiety  in  consideration  of  a  sum  of  money  partly  then  owing,  and  partly  paid  as 
a  furuier  consideration  for  the  purchase ;  that  he  entered  into  the  possession  of  that 
moiety  jointly  with  the  proprietors  of  the  other  moiety,  and  that  th^  together 
agreed  to  let  it  to  the  Steam  Navigation  Company  at  a  rent,  a  part  of  the  agreement 
being,  that  the  lessors  should  keep  the  property  in  repair,  and  that  if  it  was  not 
sufficiently  kept  in  repair,  then  the  leasees  should  be  at  liberty  to  deduct  the  expenses 
of  repair  out  of  the  rent;  that  in  1847,  large  sums  had  been  expended  by  the  Appd.- 
lant  on  account  of  these  repairs  under  this  agreement,  and  that  no  part  of  those 
sums  was  contributed  by  the  other  tenant  in  common.  He  then  states,  that  a  decree 
was  made,  on  the  25th  of  November,  1846,  against  Sherazee,  for  the  payment  of  a 
large  sum  of  money  in  a  suit  which  had  been  instituted,  and  that  under  proceedings 
in  that  suit  the  Sequestrator  took  [196]  possession  of  the  estate  as  being  the  property 
of -Sherazee.  In  this  state  of  things,  I  apprehend,  according  to  the  state  of  this 
record,  the  Plaintiff's  course  was  perfectly  plain,  and  there  was  only  one  course  that 
he  could  take,  as  I  understand  the  practice  here.  He  had  a  l^al  title  to  one  moiety 
of  this  estate,  the  whole  of  which  had  been  seized  by  the  Court  as  belonging  to 
another  person.  The  Appellant's  Counsel  said  he  might  have  proceeded,  if  he  had 
chosen  to  incur  the  consequences  of  contempt,  without  any  application  to  the  Court, 
by  a  proceeding  in  a  Court  of  law.  He  did  not  adopt  that  course,  which  if  he  had 
would  certainly  not  have  been  a  very  wise  one.  But  he  presented  a  petition  which 
he  states  in  the  Bill  was  "  for  the  purpose  of  supporting  and  making  out  his  right, 
title,  claim,  and  interest  in  and  to  the  dock,  hereditaments  and  premises,  in  opposi- 
tion to  the  claim  made  by  the  Sequestrator."  Now  according  to  the  case  which  he 
had  made,  the  Course  to  be  taken  was  perfectly  clear ;  if  he  had  a  legal  title,  he  was 
to  be  at  liberty  to  assert  that  title  to  the  property  which  was  in  dispute;  that  is  to 
say,  the  lien  which  he  had  upon  the  rents  and  profits.  I  apprehend  that  the  usual 
course  would  be  by  an  inquiry  before  the  Master,  or  if  it  could  not  be  so  done,  then 
it  would  be  the  subject  of  a  suit,  which  the  Court  would  give  him  liberty  to  institute, 
for  the  purpose  of  ascertaining  and  determining  those  rights.  Now  what  the  order 
was  that  was  made  upon  that  petition  does  not  appear,  and  the  Appellant  has 
strongly  pressed  upon  the  Court  that  fact,  by  saying,  how  can  it  be  said  that  the 
matter  is  ret  judicata,  when  from  all  that  appears  in  these  proceedings  there  was 
no  decision  at  all)  But  does  the  Appellant  state  anything  [196]  in  his  Bill  that 
shows,  supposing  such  Bill  to  be  pending,  that  he  is  at  liberty  either  by  any  order  of 
the  Court,  or  from  any  inherent  equity  in  himself,  to  institute  this  suiti  If  he  has 
not  told  us  what  order  was  made,  he  must  take  the  consequences :  we  must  assume 
that  it  was  an  order  which  either  entirely  disallowed  the  claim,  or  allowed  him  to 
take  some  proceeding  which  he  has  not  thought  fit  to  adopt.  In  that  state  of  things, 
how  is  it  possible  to  say  that  this  Bill  is  one  that  ought  to  have  been  maintained! 
It  is  said  by  the  Court  below  that  he  is  concluded,  that  that  order,  if  erroneous, 
cannot  now  be  appealed  against.  It  may  be  necessary,  if  he  has  any  ground  of 
complaint  against  that  order,  to  make  some  special  application  for  the  purpose  of 
impeaching  it ;  but  whether  such  application  would  succeed  or  not,  is  not  the  ques- 
tion now  before  us :  the  only  question  that  we  can  determine  is,  whether  the  present 
proceeding  taken  by  the  Appellant  was  a  fit  and  proper  proceeding,  and  one  which 
the  Court  ought  to  have  maintained.  We  think  it  is  not ;  and,  therefore,  th«  order 
allowing  the  demurrer  in  the  Court  below  must  be  affirmed,  and  with  costs. 
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IN  SE  MUSADEE  MAHOMED  CAZUM  SHERAZEE  •  [April  24,  1852]. 

Leave  given  to  appeal,  under  circumstances,  though  the  time  limited  bj  the 
Bombay  Charter  had  expired,  and  the  decree  of  the  Court  below  sanctioning 
tiie  sale  of  real  estate,  the  subject  of  the  suit,  had  been  partially  acted  on ;  the 
petitioner  undertaking  not  to  disturb  the  possession  or  title  of  the  pur- 
chasers of  any  part  of  the  property  actually  sold ;  to  give  security  for  costs, 
and  to  abide  by  any  order  which  the  Judicial  Committee  might  think  fit  to 
make,  touching  the  matters  in  dispute. 

In  consequence  of  the  intimation  contained  in  the  above  judgment,  Musadee 
Mahomed  Cazum  Sherazee  [197]  presented  a  petition,  praying  for  leave  to  appeal 
from  the  Order  of  the  Supreme  C^urt,  dated  the  14th  of  November,  1848,  made  in 
the  8uit  mentioned  in  the  Bill. 

The  petition  now  came  on  for  hearing. 

Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth,  in  support  of  the  petition,  submitted,  that 
it  was  a  case  for  the  indulgence  of  the  Court;  that,  although  the  time  limited  by  the 
Bombay  Charter  for  appealing  had  expired,  yet  that  the  delay  arose  from  the  peti- 
tioner having  been  advised  to  file  a  Bill  instead  of  appealing  against  the  Order  of 
the  Supreme  Court. 

Mr.  Leith,  contra,  urged,  that  it  was  not  such  a  case  as  justified  the  exercise  of 
the  discretionary  power  vested  in  the  Court,  as  the  Sequestrators  had  proceeded  to 
sale,  and  had  already  sold  portions  of  the  estate,  the  subject  of  the  suit,  in  which 
the  petitioner  had  been  admitted  to  intervene,  and  had  been  allowed  to  examine 
witnesses,  pro  interesse  tuo,  which  portions  were  then  in  the  possession  of  the  pur- 
chasers, whose  title  would  be  affected  by  the  admission  of  the  appeal.  He  insisted, 
moreover,  that  an  appeal  would  not  lie  from  the  Order  dismissing  the  petition,  as 
the  sole  question  that  could  be  raised  upon  appeal  was  the  credibility  of  the  wit- 
nesses, which  the  Cburt  below  had  discredited.  Santatana  v.  Ardevol  (1  Knapp's 
P.C.  Cases,  269).     In  re  Sherwin  (4  Moore's  P.C.  Cases,  311). 

[198]  Lord  Cranworth. — Their  Lordships  have  considered  what, course  they 
ought  to  take  in  this  case,  which  is  one  of  some  embarrassment,  because  the  parties 
in  Bombay,  after  the  adjudication  upon  the  reference,  pro  intereste  »vo,  took  a 
proceeding  which  has  been  determined,  first,  by  a  Court  of  competent  jurisdiction  at 
Bombay,  and  afterwards  by  this  Committee,  to  have  been  erroneous;  and  having 
failed  in  that  proceeding,  the  consequence  has  been,  as  we  are  told,  that  the  property 
in  question  has  been  sold,  and  persons  have  acquired  title  under  that  sale,  which 
they  had  a  right  to  consider  an  effectual  and  valid  title  against  all  the  world. 

Now  we  are  inclined  to  think  that  it  may  be  reasonably  said  that  the  course 
which  was  taken  by  the  parties,  though  erroneous,  may  have  been  taken  bona  fide, 
under  the  belief  that  it  was  the  proper  course.  I  cannot  say  I  am  myself  perfectly 
satisfied  that  it  was  so ;  I  should  like,  on  that  subject,  to  have  had  an  affidavit  ex- 
plaining why  it  was,  and  showing  it  was  altogether  a  mistake  from  the  beginning. 
The  difSculfy  we  have  had  has  arisen  from  this,  that  purchasers,  third  persons, 
innocent  persons,  have  acquired  a  title,  or  certainly  may  have  acquired  a  title, 
which  may  be  affected  by  permitting  the  party  now  to  appeal.  At  die  same  time, 
we  think,  we  see  a  course  which  may  give  the  petitioner  what  he  wants,  and  protect 
any  purchaser.  The  order  we  shall  make  is  this,  and  if  the  petitioner  do  not  assent 
to  it,  his  petition  will  be  dismissed.  "  The  petitioner  consenting  and  undertaking 
that  he  will,  under  no  circumstances,  disturb,  or  attempt  to  disturb,  the  possession 
or  title  of  the  purchasers  of  any  part  of  the  property  sequestered,  and  since  sold, 
let  him  be  at  liberty,  within  six  [199]  calendar  months,  to  appeal  against  the  order 
of  the  14th  of  November,  1848 ;  giving  security  for  costs  to  tiie  amount  of  £1500 ; 
this  undertaking  of  the  petitioner  not  to  prejudice  any  right  he  may  have  against 

*  Present:  Members  of  the  Judicial  Committee, — ^Lord  Cranworth,  the  Right 
Hon.  Sir  James  Knight  Bruce  (Lord  Justice),  the  Chief  Justice  of  the  Common  Pleas 
(Sir  John  Jervis),  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  Sir  Edward 
Ryan. 
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the  purchase  money  of  the  said  premiBes,  or  any  part  thereof ;  and  also  consenting 
and  undertaking  to  abide  bj  any  order  which  the  Judicial  Committee  may  think 
fit  to  make,  touching  the  matter  in  dispute,  and  the  costs  of  the  proceeding." 

[Mews'  Dig.  tit.  COIX)NY ;  III.  ArPSALS  to  Pbivt  Council  ;  5.  Principles  on  which 
Privy  Council  acU.  S.C.  8  Moo.  P.C.  90.  See  Dhurm  das  Pandey  t.  Mustvmat 
Shama  Soondri  DUbiah,  1843,  3  Moo.  Ind.  App.  239.  For  subsequent  proceed- 
ings see  6  Moo.  Ind.  App.  27.] 


NAWAB  AMIN-OOD-DOWLAH  and  Others,— ^pp««an«»;  SYUD  ROSHUN  ALI 
KHAN  and  FATIMA  BY.GU^,— Respondents  *  [June  21,  1851]. 

On  Appeal  from  the  Sadder  Dewanny  Court  at  Allahabad,  Bengal. 

A  nuncupative  Will  by  a  Mahomedan  of  the  Shias  sect,  bequeathing  property, 
less  in  amount  than  one~third  of  his  estate,  held  valid  by  the  Mahomedan 
law,  and  effect  given  to  the  bequests. 

Semble. — Such  verbal  bequests  would  have  been  valid,  even  if  beyond  a  third  of 
the  testator's  estate,  provided  the  heirs  concurred  in  the  bequests. 

In  this  case,  the  only  question  between  the  parties  was  the  validity  of  a  nuncupa- 
tive Will  of  the  late  Nawab  Moatumud-ood-Dowlah,  declared  by  him  on  the  2nd  of 
May,  1832,  whereby  he  gave  and  bequeathed,  [200]  among  other  bequests,  a  monthly 
allowance  of  Rs.  300  to  each  of  the  Respondents,  Syud  Roshun  Ali  Khan  and  Syud 
Shah  Newaz  Khan,  since  deceased,  and  now  represented  by  the  Respondent,  Fatima 
Begum. 

The  parties  were  Mahomedans  of  the  Shias  sect. .  The  bequests  made  by  the 
Testator  in  favour  of  the  Respondents  and  others,  amounted  to  less  than  one-third 
of  his  estate.  The  Appellant,  Nawab  Amin-ood-Dowlah,  was  the  son,  and  the  Re- 
spondents, relations  and  dependants,  of  the  Testator. 

The  deceased  formerly  held  the  office  of  prime  minister  to  the  King  of  Oude. 
He  left  the  service  of  the  King  of  Oude,  and  settled  in  Cawnpore,  in  the  presidency 
of  Bengal,  whither  he  was  accompanied  by  the  Respondents  and  other  members  of 
his  family.  By  an  agreement  entered  into  between  the  King  of  Oude  and  the 
British  Government,  on  the  17th  of  August,  1825,  the  sum  of  Rs.  20,000  per  mensem 
was  secured  in  perpetuity  to  the  deceased  as  a  pension  for  the  main- 
tenance of  himself  and  family.  This  agreement,  so  far  as  it  related 
to  tite  above  pension-,  was  in  these  terms :  "  This  allowance  is  to  be 
paid  in  perpetuity  to  the  Nawab  and  his  heirs.  It  will  be  paid  in 
perpetuity  after  his  demise,  agreeably  to  his  Will,  to  his  sons,  daughters,  and 
wives,  and  other  dependants.  If  it  happens  that  he  makes  no  Will,  in  that  case  the 
allowance  is  to  be  given  to  his  lawful  heirs,  according  to  the  laws  of  inheritance,  in 
conformity  to  the  tenets  of  the  Shias."  The  Nawab  allowed  to  the  Respondents  out 
of  the  above  grant  the  sum  of  Rs.  300  monthly,  each ;  to  his  sister  (the  Respondent) 
Fatima  Begum,  the  monthly  allowance  of  Rs.  300;  and  to  his  other  [201]  sist^-, 
Nooroon-Nissa  Begum,  the  monthly  sum  of  Rs.  200,  and  these  allowances  were 
continued  to  be  paid  by  him  up  to  Uie  time  of  his  decease. 

Previous  to  his  death,  the  Nawab  declared  his  Will  in  the  presence  of  several 
persons ;  and  he  appointed  the  Appellant  his  executor,  and  directed  that  the  above 
allowance  of  Rs.  300  to  each  of  the  Respondents,  and  the  allowance  of  Rs.  300  and 
Rs.  200  to  each  of  his  sisters,  should  be  continued  to  be  paid  to  them  from  the  pension 
secured  to  him  by  the  agreement  of  the  British  Government 

Shortly  after  the  death  of  the  Nawab,  Shah  Newaz  Khan  and  Roshun  Ali  Khan 
applied  to  the  Appellant  for  payment  of  their  allowances,  to  which  application  he 
replied  by  letter,  dated  the  25th  of  September,  1832,  as  follows :  "  Tour  esteemed 

*  Present:  Members  of  the  Judicial  Committee, — The  Chief  Justice  of  the 
Common  Pleas  (Sir  John  Jervis),  the  Right  Hon.  Dr.  Lushingtou,  the  Right  Hon. 
T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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letter  requesting  payment  of  jour  allowances,  in  accordance  with  the  Will  of  my 
revered  father,  Nawab  Moatumud-ood-DowIah,  peace  be  to  him  I  and  to  confirm  the 
legacies  of  the  deceased  to  others,  has  come  to  hand,  and  has  informed  me  of  your 
wishes.  As  regards  myself,  I  have  no  objection  to  pay  your  allowances;  because 
die  deceased,  in  respect  of  this  matter,  emphatically  declared  his  Will,  vis. :  That 
if  you  should  be  grieved  on  account  of  your  allowances,  or  for  want  of  respect  to 
your  station,  his  soul  would  have  no  rest  or  peace  in  the  grave.  It  is  true  that  he 
appointed  me  his  executor  as  r^arded  you,  and  declared  his  Will ;  but  as  the  pay- 
ment of  your  allowances  is  contingent  on  effect  being  given  to  the  Will,  and  on  my 
being  acknowledged  his  representative ;  and  as  the  operation  of  the  Will  declared  by 
the  deceased  Nawab  is  held  in  abey-[|^D2]-ance  in  consequence  of  the  machinations 
of  evil  disposed  persona,  and  I  have  claimed  to  be  the  executor  of  the  Will,  and  as 
yet  there  is  delay  in  the  completion  of  the  arrangements,  I  put  it  to  you  as  a  point 
of  justice,  to  say  whence  I  am  to  obtain  the  means  of  paying  your  allowances.  If 
Major  Low  assents  to  pay  your  allowances  from  the  Government  acknowledgment, 
agreeably  to  the  said  Will,  to  my  seal,  since  I  am  the  executor  of  the  deceased  Nawab, 
and  if  he  gives  me  the  control  in  every  respect  of  the  family,  I  will  always  continue 
to  discharge  your  claims  and  the  claims  of  other  claimants  without  demur." 

The  Appellants  afterwards  refused  to  pay  these  stipends,  and  on  the  12th  of 
March,  1836,  the  Respondents  and  Syud  Shah  Newaz  Khan  filed  their  plaint  in 
the  Zilla  Court  of  Cawnpore,  against  Nawab  Nizam-ood-Dowlah,  Nawab  Amin-ood- 
Dowlah,  the  sons,  Ehas  Mehal  and  Ehoord  Mehal,  the  widows  of  the  deceased  Nawab, 
and  the  guardians  of  Bakir  Ali  Khan  and  Mahomed  Ali  Khan,  the  sons,  Fatima 
Begum  and  Nunhi  Begum,  the  infant  daughters  of  the  deceased  Nawab,  in  the  first 
instance,  to  recover  the  sum  of  Rs.  7200,  the  amount  of  one  year's  allowances. 

The  Defendants,  Nawab  Amin-ood-Dowlah  and  Nizam-ood-Dowlah,  and  others, 
put  in  their  joint  answer  to  the  plaint  on  the  29th  of  April,  in  the  same  year,  in 
which  they  insisted,  that  the  suit  of  the  Plaintiffs  was  illegal,  that  the  omission  of 
three  years'  allowances  and  a  suit  for  the  allowance  of  only  one  year,  instead  of 
suing  for  the  whole,  amounted  to  an  infraction  of  the  stamp  laws,  and,  without 
denying  the  justice  of  the  Plaintiffs'  demands,  called  upon  them  [203]  for  proofs  of 
the  testamentary  declaration  of  the  deceased  Nawab. 

In  consequence  of  this  objection,  the  original  Plaintiffs,  on  the  30th  of  May, 
1835,  commenced  a  fresh  suit  against  the  Defendants,  for  recovery  of  the  sum  of 
Rs.  14,400,  the  allowances  for  two  years,  commencing  from  May,  1833,  and  ending 
with  April,  1835.  To  this  suit  the  Defendants  urged  the  like  objections  by  way  of 
defence,  as  they  had  pleaded  to  the  original  plaint. 

The  Plaintiffs  entered  into  evidence  to  establish  their  case.  They  filed  the  letter 
dated  the  25th  of  September,  1832,  from  the  Defendant,  Nawab  Amin-ood-Dowlah, 
to  the  Plaintiffs ;  an  agreement  between  Nawab  Begum  and  other  members  of  the 
family  to  pay  the  Plaintiffs  their  allowances  according  to  the  testamentary  declara- 
tion of  the  deceased  Nawab;  various  letters  from  Ehas  Mehal,  and  Ehoord  M^al, 
admitting  the  Will ;  and  a  futwa  of  the  Mahomedan  lawyers  establishing  the  validity 
a  verbal  testamentary  declaration.  They  also  examined  seven  witnesses,  who  proved, 
that  the  deceased  Nawab,  being  in  his  perfect  senses,  made  a  tc  itamentary  declara- 
tion in  favour  of  the  Plaintiffs.  Three  of  these  witnesses  were  attendants,  who 
waited  upon  the  deceased  Nawab  in  his  illness,  and  were  present  at  the  time  of  tite 
Nawab  declaring  his  Will,  and  their  testimony  was  corroborated  by  other  witneesee, 
also  attendants  on  the  deceased. 

The  Defendants  did  not  enter  into  any  counter-evidence  to  rebut  the  Plaintiffs' 
case,  although  allowed  twelve  months  for  that  purpose. 

The  decree  of  the  Zilla  Court  of  Cawnpore  was  pronounced  on  the  30th  of  August, 
1836 :  the  [204]  decree,  after  stating  at  length  the  nature  of  the  pleadings  and 
evidence  in  the  cause,  proceeded  in  these  terms :  "  The  issues  in  this  case  are  two : 
— ^First,  is  a  verbal  Will  good  and  valid,  under  the  Mahomedan  law,  or  noti 
Secondly,  did  the  late  Nawab,  in  his  last  sickness,  verily  declare  his  Will  in  faTour 
of  the  Plaintiffs  to  the  effect  pleaded  by  them,  or  noti  As  regards  the  first  question, 
it  is  evident  from  the  opinions  of  the  learned  of  Lucknow,  which  bear  their  seals, 
among  whom  is  Moulavie  Syud  Mahomed,  the  Moojtahid  of  the  Shia  secti  that  a 
verbal  Will  is  valid,  and  will  be  of  effect  to  the  extent  of  one-third  of  the  estate  of 
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the  deceased,  without  the  consent  of  the  heirs,  and  even  beyond  a  third  if  the  heirs 
consent  thereto."  And  upon  the  second  point,  the  decree  proceeded  as  follows: — 
"  The  fact,  therefore,  that  the  late  Nawab  declared  it  to  be  his  Will  that  the  monthly 
allowances  assigned  to  them,  corresponding  in  amount  with  the  sum  claimed  by  the 
Plaintiffs,  should  be  paid  to  Plaintiffs  in  perpetuity  from  the  Government  obliga- 
tion, is  fully  established  and  proved  by  documents  and  oral  testimony,  and,  agree- 
ably to  the  Mahomedan  law.  Plaintiffs  are  entitled  to  monthly  allowances  from  the 
money  mentioned  in  the  Government  obligation.  Defendants  objected  to  an  action 
being  brought  for  the  allowances  of  one  year,  and  that  two  years  had  been  omitted ; 
as  Plaintiffs,  however,  have  instituted  an  action  for  the  allowances  of  the  remaining 
two  years,  this  objection  is  removed.  Although  the  Vakeels  of  Defendants  were 
directed,  by  a  proceeding,  dated  19th  of  June,  1835,  to  file  such  evidence  as  they 
might  have  to  disprove  the  claim,  and  a  week  was  allowed  for  that  purpose,  no  evi- 
dence to  disprove  the  claim  of  Plaintiffs  has  been  put  in  on  the  part  of  the  [206]  De- 
fendants, although  a  whole  year  has  expired  since  that  order  was  passed;  but  at 
this  present  moment  a  petition,  accompanied  by  a  list  of  eight  women,  to  prove  that 
none  of  the  female  witnesses  on  the  part  of  Plaintiffs  were  present  during  the^ickness 
of  the  late  Nawab,  has  been  filed ;  but  as  the  object  is  to  prove  a  negative,  it  is  re- 
jected. The  claim  of  Plaintiffs  being  proved.  Plaintiffs  are  entitled  to  receive  the 
amount  of  their  claim  from  the  Defendants  who  have  received  the  payments  under 
the  Government  obligation."  And  it  was  ordered,  that  a  decree  should  pass  in 
favour  of  Plaintiffs  against  all  the  Defendants  for  the  amount  of  claim,  with  costs. 

The  Defendants  appealed  from  this  decree  to  tlxe  Sudder  Dewanny  Adawlut  at 
Allahabad.  The  proceedings  came  before  Mr.  Walter  Ewer,  one  of  the  Judges  of  that 
Court,  who,  on  the  3rd  of  Deceinl)€r,  1836,  recorded  his  opinion,  as  follows : — "  I  am. 
of  opinion,  that  the  decision  of  the  lower  Court  is  very  imperfect  and  incomplete. 
The  validity  of  a  verbal  Will,  based  on  the  authority  of  the  futwa  relied  on  by  the 
Judge,  which  was  filed  by  the  Respondents  themselves,  might  have  been  admitted,  had 
the  Judge,  after  having  completed  the  record,  sent  the  papers  of  the  case  to  the  Mufti 
of  the  Zilla  Court,  agreeably  to  established  practice  of  Court,  and  in  conformity  to 
the  provisions  of  sec.  17,  Reg.  III.,  1803,  in  order  that  the  Mufti,  taking  into  con- 
sideration the  evidence  on  both  sides,  might  first  determine  whether  the  Will  had 
been  declared  or  not ;  and  then,  keeping  before  his  eyes  the  commands  of  the 
Mahomedan  law,  have  declared  whether  it  was  valid,  or  otherwise.  Again,  as 
regards  the  letters  written  by  Defendants,  which  [206]  Plaintiffs  adduce  as  evidence, 
and  the  testimony  of  Plaintiffs'  witnesses,  I  am  of  opinion  that,  until  the  counter- 
evidence  on  the  part  of  the  Defendants  is  fully  and  completely  taken,  they  ought  not 
to  be  received  as  proofs.  On  the  above  grounds,  I  am  of  opinion,  that  the  evidence  on 
which  the  lower  Court  relies  as  proof  of  the  Will  is  suflScient.  In  his  decree,  the 
Judge  states  that  Defendants  failed  for  a  whole  year  to  file  their  counter-evidence, 
although  the  term  of  one  week  had  been  granted  them.  Although  the  evidence 
on  the  part  of  the  Plaintiffs  had  been  completed,  and  although  there  was  delay  on  the 
part  of  the  Defendants  in  filing  their  counter-evidence,  nevertheless,  I  am  of 
opinion  that,  considering  the  great  importance  of  the  case,  and  the  fact  that  no  Will 
had  been  made  in  writing  by  the  Testator,  in  behalf  of  the  legatees,  the  Judge  ought, 
in  observance  of  the  Rules  laid  down  in  Reg.  XXVI.,  1814,  to  have  admitted  further 
inquiry  and  investigation,  and  received  the  counter-evidence  on  the  part  of  De- 
fendants. This  course  not  having  been  observed,  I  consider  the  decision  of  the 
Zilla  Court  to  be  extremely  incomplete  and  imperfect."  And  the  Court  ordered, 
"  That  the  decision  of  the  Judge  of  Zilla  Cawnpore,  dated  30th  of  August  of  that  year, 
should  be  reversed ;  and  that  a  copy  of  that  proceeding,  together  with  a  copy  of  the 
Appellants'  petition,  should  be  sent,  under  cover  of  a  precept  without  limit  of  term, 
to  the  Judge  of  Zilla  Cawnpore,  directing  that  officer  to  place  the  case  on  its  original 
number  on  his  file ;  and,  taking  into  consideration  the  objection,  that  Plaintiffs 
had  brought  separate  suits  for  one  and  the  same  object  on  an  identical  claim,  and 
after  taking  the  counter-evidence  of  the  [207]  Defendants,  calling  for  a  futwa  from 
the  Mufti  of  the  Court,  and  observing  the  directions  above  given,  to  dispose  of  the 
case  in  the  regular  mode."  « 

In  pursuance  of  this  order,  the  suit  was  restored  to  its  original  number  on  the  file 
of  the  Zilla  Court  for  retrial  before  the  Sudder  Amin,  with  directions  for  him  to 
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take  the  depositions  on  oath  of  the  witnesses  mentioned  in  the  list  filed  bj  the 
Defendants. 

The  Defendants  examined  seventeen  witnesses,  who  were  servants  in  their  employ. 
These  witnesses  were  produced  to  contradict  the  Plaintifi's  witnesses  in  support  of  the 
WilL  The  effect  of  their  depositions  was,  that  they  did  not  hear  the  Will  declared  as 
alleged,  and  that  the  deceased  was  speechless  at  the  time.  The  Plaintiffs  also  ex- 
amined further  witnesses,  consisting  of  the  physician,  and  personal  servants  of  the 
deceased  Nawab ;  whose  testimony  was  conclusive  as  to  the  soundness  of  his  state  of 
mind,  and  confirmed  the  previous  evidence,  as  to  the  declaration  of  the  Will  in 
question. 

On  the  31st  of  December,  1838,  the  Zilla  Court  pronounced  its  decree  in  the  cause, 
the  material  part  of  which  was  as  follows: — "  Without  reference  to  the  insuflSciency 
of  the  grounds  contained  in  the  former  decision  and  the  evidence  adduced  by  the 
Plaintiffs  in  proof  of  a  verbal  Will,  there  being  no  writing,  it  is  the  opinion  of  the 
Sudder  Court,  that  the  institution  of  one  suit  for  part  of  a  matter,  and  a  subsequent 
suit  for  the  remaining  part,  viz.  of  the  allowances,  brought  on  the  objection  of 
Defend|nts,  is  irregular  with  reference  to  the  practice  of  the  Courts  and  the  pro- 
visions of  the  law,  and,  therefore,  open  to  nonsuit."  And  it  was  ordered,  "  That  the 
claim  of  Plaintiffs  be  nonsuited,  and  that  the  Plaintiffs  pay  the  costs  of  [208]  this  and 
the  Sudder  Court,  and  Plaintiffs  are  competent  to  bring  suit,  de  novo,  for  their 
entire  claim." 

In  the  second  original  suit,  instituted,  as  before  stated,  for  the  recovery  of  two 
years'  allowances,  proceedings  to  the  same  effect  took  place  as  in  the  original  suit  for 
the  one  year's  allowance,  and  by  a  decree  of  the  3l8t  of  December,  1838,  an  order  was 
made  for  a  nonsuit  in  the  second  suit. 

In  consequence  of  the  above  proceedings,  Syud  Shah  Newaz  Khan  and  Meer 
Koshun  Khan,  on  the  23rd  of  April,  1839,  filed  a  fresh  plaint,  being  the  third  original 
suit,  in  the  Zilla  Court  of  Cawnpore,  against  the  same  Defendants,  claiming  by  such 
plaint  to  recover  the  sum  of  Rs.  49,800,  the  allowances  due  for  six  years  and  eleven 
months,  commencing  from  May,  1832,  to  the  date  of  filing  the  plaint.  The  facts 
pleaded  were  the  same  as  in  the  former  suits. 

The  Defendants  put  in  an  answer  to  this  plaint,  whereby  they  insisted  that  the 
Plaintiffs  were  not  relatives  of  the  late  Nawab;  that  after  investigation  by  the 
Government  authorities,  the  Will  had,  in  fact,  been  adjudged  invalid,  an  order 
having  been  made  by  the  Resident  and  Supreme  Council  for  the  distribution  of  the 
deceased  Nawab's  estate  among  the  legal  heirs,  according  to  the  Mahomedan  law, 
which  had  been  done ;  and  that  until  the  Plaintiffs  brought  an  action  against  them- 
selves and  the  Government  to  set  aside  these  orders,  the  present  suit  could  not  be 
sustained ;  and  they  submitted,  that  the  Plaintiffs  ought  to  be  nonsuited  on  that 
ground ;  that  the  letters,  put  in  evidence  by  the  Plaintiffs  in  the  former  suit,  were 
invalid  and  inadmissible;  that  the  Zilla  Court  was  not  competent  to  entertain  the 
matter  against  the  order  of  [209]  the  Supreme  Council,  and  that  at  the  time  when 
the  Plaintiffs  alleged  that  the  late  Nawab  declared  his  Will,  he  was  bereft  of  his 
reason  and  senses. 

The  pleadings  having  been  concluded,  the  suit  was  brought  before  Mr.  Speirs,  the 
Judge  of  the  Zilla  Court  at  Cawnpore,  and  that  Judge,  on  the  2l8t  of  July,  1840,  re- 
corded a  minute  which  disposed  of  the  formal  objections  raised  by  tlie  Defendants, 
and  proceeded  thus: — "  Tlie  Vakeels  of  Plaintiffs  were  then  told,  with  reference  to 
the  Will  itself,  that  Plaintiffs  would  have  to  prove  two  facts, — first,  that  Nawab 
Moatumud-ood-Dowlah,  of  his  free  will  and  accord,  declared  the  Will  in  the  presence 
of  credible  witnesses;  and  secondly,  that  when  he  declared  his  Will,  Nawab 
Moatumud-ood-Dowlah  was  in  possession  of  his  reason  and  senses.  To  this  require- 
ment the  Vakeels  of  Plaintiffs  submitted  the  depositions  of  witnesses,  taken  and 
placed  on  the  files  of  the  former  suit,  in  proof  of  both  points." 

The  Court,  at  the  instance  of  both  parties,  took  into  consideration  the  whole  of 
the  evidence  filed  in  the  previous  suit,  and  examined  further  witnesses  and  docu- 
mentary evidence  on  the  part  of  the  Defendants. 

On  the  11th  of  ^ay,  1-841,  Mr.  Speirs  pronounced  the  decree  of  the  Zilla  Court, 
and  after  going  veiy  minutely  into  the  whole  of  the  evidence  filed  on  both  sides,  be 
held,  that  the  Will  in  question  was  proved  in  three  ways, — first,  by  persons  who  were 
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present  when  the  Will  was  declared  by  the  deceased;  secondly,  by  those  who  were 
present  in  the  bungalow,  and  heard  of  the  Will  being  made  from  those  who  were 
present  at  the  declaration ;  and  thirdly,  by  the  acknowledgment  of  the  Defendants 
contained  in  their  letters.  The  decree  then  proceeded  as  follows: — "  It  is  [210]  a 
fact,  that  the  late  Nawab,  on  the  3rd  of  May,  1832,  when  of  sound  reason,  in  the 
presence  of  Amiu-ood-Dowlah  and  others,  desired  that  after  his  death  Rs.  300  per 
month  should  be  continued  to  be  paid  to  each  of  the  Plaintiffs.  It  is  not,  however, 
proved,  in  my  opinion,  that  the  iVawab  directed  tlie  allowances  to  be  paid  in  per- 
petuity, that  is,  in  fee-simple  (nuslun  bad  nuslin),  as  stated  in  the  letter  of  Khas 
Mehal,  but  that  the  allowances  were  intended  to  be  paid  to  Plaintiffs  during  their 
lives,  as  deposed  to  by  two  of  the  witnesses  of  Plaintiffs,  viz.  Ali  Hosein  and  Mahomed 
Hosein,  and  as  proved  by  the  letter  of  Nawab  Amin-ood-Dowlah.  On  the  above 
grounds,  the  Plaintiffs  are  entitled  to  recover  the  stipends  claimed  by  them  from  the 
estate  of  the  late  Nawab ;  that  is  to  say,  to  recover  from  each  heir  such  sum  as  bears 
the  same  proportion  to  the  whole  claim  that  the  share  allotted  to  the  heir  by  distribu- 
tion bears  to  the  whole  estate  of  Nawab  Moatumud-ood-Dowlah."  And  it  was 
ordered,  "  That  a  decree  pass  against  all  the  Defendants,  in  favour  of  the  Plaintiffs, 
for  the  sum  of  Rs.  49,800,  being  the  amount  of  the  stipends  from  the  beginning  of 
May,  1832,  to  the  end  of  March,  1839,  at  the  rate  of  Rs.  7200  per  annum ;  that  the 
Defendants  pay  the  costs,  and  that,  from  the  date  of  entering  suit  to  the  date  of 
satisfaction,  the  Plaintiffs  receive  interest  on  the  amount  claimed." 

The  Defendants  (excepting  Khas  Melial)  appealed  from  this  decree  to  the  Sudder 
Dewanny  Court  at  Allahabad.  The  appeal  came  before  Mr.  B.  Tayler,  and  was  heard 
by  him  on  the  3rd  and  6th  of  February,  1842,  and  on  the  7th  of  that  month  he 
delivered  the  Court's  decree,  concurring  with  the  Zilla  Judge,  and  affirming  that 
decree  in  the  following  [211]  terms': — "  Taking  into  consideration  all  the  circum- 
stances of  the  case,  and  after  a  perusal  of  the  record,  in  my  opinion  there  are  no 
grounds  for  disturbing  the  decision  of  the  lower  Court." 

The  Appellants,  dissatisfied  with  this  decree  of  confirmation,  appealed  to  England. 
Pending  the  appeal,  Nawab  Nizam-ood-Dowlah  compromised  the  suit  with  tiie  Re- 
spondents, and  his  name  was  excluded  from  the  appeal,  and  the  Respondent,  Syud 
Shah  Newaz  Khan,  having  departed  this  life,  leaving  Fatima  Begum  his  heiress  him 
surviving,  her  name  was  inserted  as  a  Respondent  to  the  appeal. 

The  appeal  now  came  on  for  hearing. 

Mr.  Stuart,  Q.C.,  Mr.  Forsyth,  and  Mr.  Maule,  were  heard  for  the  Appellants. 
Mr.  Wigram,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respondents, 
were  not  called  upon. 

The  question  being  one  of  fact,  the  argument  turned  entirely  upon  the  sufficiency 
of  the  evidence  adduced  by  the  Respondents  to  prove  the  nuncupative  Will  of  the 
deceased  Nawab,  in  comparison  with  the  Appellants'  witnesses.  It  was  admitted,  at 
the  hearing,  by  the  Appellants'  counsel,  that  a  nuncupative  Will  by  a  Mahomedan 
professing  the  Shias  tenets,  was  valid  by  the  Mahomedan  law  (for  autliorities  re- 
specting nuncapative  wills  by  Mahoniedans,  see  Macnagiiten's  Principles  of 
Moohummadan  Law,  p.  53.  The  Hidaya,  a  commentary  on  the  Mussulman  laws,  by 
Hamilton,  Edit.  1791,  Book  li.  ch.  i.  vol.  iv.  p.  466  to  558;  Kin/itrur  Khan  v.  Jeicun 
Khan,  1  Ben.  Sud.  Dew.  Rep.  25). 

[212]  The  Right  Honourable  T.  Pemberton  Leigh. — In  this  case  we  are  called  upon 
to  reverse  the  decisions  of  two  Courts  in  India,  upon  a  mere  question  of  fact.  It  is 
said  by  the  Appellants'  counsel,  and  we  have  no  doubt  with  perfect  truth,  that  the 
Judges  did  not  see  the  witnesses,  and,  therefore,  that  the  Courts  below  had  no  better 
means  of  judging  of  the  credit  due  to  them  than  we  liave.  It  may  be  very  true  that 
they  did  not  see  the  witnesses,  but  the  Judge  of  the  Zilla  Court  was  resident  on  the 
spot.  He  knew  the  nature  of  the  question  which  was  in  dispute;  he  knew  the 
probabilities  which  were  likely  to  arise  in  a  great  family  like  this,  and  the  descrip- 
tion of  the  different  witnesses  who  were  brought  to  give  their  testimony.  At  all 
events,  the  Courts  below  had  as  good,  and  we  think  better,  means  of  judging  of  the 
credit  due  to  the  testimony  than  we  could  possibly  have. 

lx>oking  at  the  probabilities  of  the  case,  the  circumstances  seem  to  be  pretty  strong 
in  favour  of  the  decree  which  has  been  made.     Here  is  a  man  of  high  rank  and 
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station,  with  a  very  large  income,  who  has  a  number  of  connections  dependent  upon 
him,  to  whom  it  is  beyond  dispute  he  waa  in  the  habit  of  making  certain  allowances 
for  maintenance,  and,  though  it  is  very  possible  that  those  allowances  were  not  very 
regularly  paid,  yet  there  is  nothing  to  show  that  he  ever  intended  to  withdraw 
his  bounty  from  those  parties;  the  probability  rather  seems  to  be,  that  he  would 
not  leave  his  connections,  some  of  them  females,  who  had  been  up  to  that  time  de- 
pendent upon  his  bounty,  wholly  without  some  provision. 

In  this  state  of  probability  we  have  the  evidence  of  a  number  of  witnesses  on  the 
part  of  the  Plaintiffs,  all  [213]  speaking  to  a  nuncupative  Will,  to  the  effect  stated, 
having  been  made.  The  answer  to  that  is,  in  the  first  place,  the  production  of  six 
or  seven  witnesses.  The  first  batch  of  witnesses,  if  we  may  so  call  them,  are  all  slave 
girls,  and  the  effect  of  their  evidence  is,  that  the  deceased  Nawab,  during  this 
period,  even  on  the  very  day  in  which  the  Will  is  represented  to  have  been  made, 
became  speechless,  and  continued  to  be  speechless  up  to  his  death ;  and,  therefore,  he 
could  not  have  made  this  Will. 

In  answer  to  that  we  have  the  evidence  of  a  physician,  who  gives  his  evidence 
apparently  with  great  impartiality.  He  says  he  attended  him,  and,  so  far  from  his 
being  insensible  up  to  the  day  of  his  death,  he  was  perfectly  sensible,  and,  so  far 
from  being  speechless,  he  conversed  during  the  time  he  saw  him,  and  was  in  perfect 
possession  of  his  mental  faculties. 

With  respect  to  the  character  of  the  witnesses  on  both  sides,  we  believe  there  is 
not  a  single  witness  on  the  part  of  the  Appellants  who  is  not  either  in  the  character 
of  a  slave,  having  lived  in  the  family  before  the  death  of  the  Testator,  or  a  person 
in  the  service  of  the  Appellant.  The  whole  effect  of  the  evidence  given  against  the 
Will  is,  that  those  persons  had  none  of  them  beard  the  Will  declared,  and  they  allege 
that  the  Testator  was  not,  during  this  time,  in  a  situation  to  make  it.  On  the  other 
hand,  some  of  the  witnesses  on  behalf  of  the  Respondents  are  of  a  very  much  superior 
class.  It  is  true  that  one  of  them  is  a  member  of  the  family,  the  son  of  one  of  the 
l^ateesj  another  is  a  physician;  another  is  an  officer  in  the  Zilla  Court,  described 
to  be  Moonsiff,  who,  we  understand  from  Sir  Edward  Ryan,  is  a  person  holding  a 
respectable  situation  in  that  Court. 

[214]  Thus  the  case  stands  upon  the  parol  testimony.  But  when  we  come  to  the 
documentary  evidence,  the  preponderance  seems  to  us  to  be  entirely  in  favour  of 
the  Respondents.  The  Appellants'  counsel  endeavours  to  get  rid  of  the  effect  of  a 
letter  of  the  only  party  who  is  represented  to  have  any  real  interest  in  the  matter, 
the  Nawab  himself,  by  observations  tending,  as  they  contend,  to  show  that  it  was  not 
likely  that  such  a  letter  should  have  been  written.  Let  us  see  how  that  matter  stands. 
The  plaint  was  filed  on  the  12th  of  March,  1835;  in  that  plaint  it  is  alleged,  that 
Plaintiffs  demanded  payment  of  their  allowances,  as  settled  by  the  deceased  Nawab, 
from  his  heirs,  who  were  in  possession  of  his  estate,  whereupon  Nawab  Amin-ood- 
Dowlah,  the  eldest  son  of  the  deceased,  in  a  letter  to  the  address  of  the  Plaintiffs, 
acknowledged  that  the  deceased  Nawab  had  signified  his  Will  to  the  effect  that 
Plaintiffs'  allowances  should  continue  to  be  paid  to  them;  and  promised  to  pay  tJie 
name  on  receiving  the  stipend  from  Government.  It  is  quite  impossible  to  suppose 
that  this  letter,  whether  forged,  or  not  forged,  was  not  in  existence  at  the  time  that 
this  statement  of  its  contents  was  made.  Then,  as  to  the  letter  itself,  how  does  it 
stand  1  We  have,  in  the  first  place,  the  evidence  of  a  party  uncontradicted  and  not 
open  to  any  observation  in  cross-examination,  who  swears  that  he  wrote  that  letter, 
that  he  wrote  it  by  the  direction  of  the  Nawab,  and  that  the  Nawab  put  his  seal  to  it 
in  his  presence.  An  inquiry  having  been  directed  by  the  Court  with  respect  to  the 
genuineness  of  that  letter,  the  Judge  of  the  Court  after  the  examination  stated  the 
ground  on  which  his  opinion  is  formed.  The  objector  to  this  letter  had  been  called 
on  to  state  whether  he  could  suggest  any  ground  on  [216]  which  the  genuineness  of 
the  seal  could  be  doubted.  "  Whether  he  could  point  out  any  indications  of  fabrica- 
tion." The  Judge  says,  "  There  is  no  evidence  to  show  that  the  seal  of  Nawab 
Amin-ood-Dowlah  was  ever  in  the  custody  of  the  Plaintiffs,"  and  after  going  through 
the  matter  at  some  length,  he  says,  "  Considering  all  these  facts,  it  is  clearly  proved 
to  my  mind  that  the  letter  was  written  and  sent  by  Nawab  Amin-ood-Dowlah." 

But  it  does  not  even  rest  there,  because  there  is  a  portion  of  the  evidence  of 
Hakim  Ahmud  Ali,  which  very  much  confirms  it.     He  does  not  seem  to  have  the 
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smallest  bias  in  favour  of  the  one  side  or  the  other.  He  is  asked,  "  Do  jou  know 
whether,  on  the  said  Thursday,  the  Nawsb  declared  any  Will  in  favour  of  any 
person!  "  He  says,  "  He  did  not  declare  his  Will  in  my  presence.  If  he  made  known 
his  Will  in  the  female  company,  I  cannot  say ;  but  I  did  indeed  hear  talk  that  the 
Nawab,  despairing  of  his  life,  was  declaring  his  Will.  He  declared  some  Will,  but 
I  do  not  know  what  Will  he  declared,  nor  in  whose  favour";  and  then  he  adds, 
"  Nawab  Amin-ood-Dowlah  also  acknowledged  that  the  Kawab  bad  declared  his 
Will."  In  addition  to  this,  there  is  the  testimony  of  several  persons  who  were 
present  on  the  occasion,  who  do  not  speak  to  what  the  contents  of  the  Will  were,  but 
who  speak  to  what  happened  on  this  particular  occasion  on  which  they  were  present. 
Some  disturbance  and  noise,  they  say,  took  place  in  the  room  in  which  the  Nawab 
was,  and  then  parties  came  out  in  a  state  of  agitation,  who  stated  that  the  Nawab 
was  declaring  his  Will,  and  stating  also  what  the  effect  was. 

Against  all  this  testimony  there  is  nothing,  except  that  which  unfortunately  we 
know  to  be  of  very  little  [216]  value  in  Indian  cases,  the  depositions  of  a  great  many 
persons,  servants  and  dependants  upon  a  great  man,  all  of  whom,  in  nearly  the  same 
words  (as  respects  the  two  classes  of  witnesses  it  is  in  the  selfsame  words),  speak  to 
some  facts  which  are  contradicted  by  those  whose  testimony  appears  much  less  open 
to  imputation. 

We  cannot  think,  therefore,  that  it  would  be  of  any  use  to  investigate  this  case 
further,  as  we  have  heard  all  the  arguments  addressed  to  us  with  great  ability,  as 
they  always  are  by  the  counsel  who  have  argued  this  case  for  the  Appellants,  but 
they  have  not  raised  sufficient  doubt  in  our  minds  to  make  us  feel  it  necessary  to 
call  upon  the  Respondents  for  an  answer.  We  shall,  therefore,  affirm  the  decision 
of  the  Court  below,  with  costs. 


[217]  THE  EAST  INDIA   COMPAT^Y—AppeUanU;  NUTHUMBADOO   VEERA- 
SAWMY  TAOOBELLY,— Respondent*  [Dec.  5,  1851]. 

On  appeal  from  the  Supreme  Court  of  Judicature  at  Madras. 

Bill  by  a  party  claiming  to  represent  the  interests  of  certain  proprietors  of 
land,  termed  "  Mirasidars "  against  the  East  India  Company,  for  specific 
performance  of  an  agreement  alleged  to  have  been  entered  into  by  them  to 
grant  compensation  for  the  mirasi  rights  in  certain  lands  taken  possession 
of  adversely  by  the  Madras  Government  for  public  purposes.  Upon  appeal, 
such  bill  dismissed,  the  Judicial  Committee  holding,  that  there  ^as  no 
evidence  of  any  contract  by  the  East  India  Company,  to  sustain  a  bill  in  a 
Court  of  Equity  for  the  relief  sought. 

This  was  a  suit  for  specific  performance  of  an  agreement  alleged  to  have  been 
entered  into  by  the  Appellants,  to  pay  the  Mirasidars  (a.)  of  the  villages  of  Peram- 
bore  and  Nadumbarei,  compensation  for  the  loss  of  their  mirasi  rights  in  a  certain 
tract  of  land  outside  of  the  walls  and  fortifications  of  the  Black  Town  of  Madras, 
which  had  been  taken  possession  of  by  the  Madras  Government  for  the  purpose  of 
forming  an  esplanade  for  the  military  defence  of  that  quarter.  The  Plaintiff  was  the 
executor  of  one  Maugandoo  Vencatachella  Moodelly,  and  claimed  compensation 
for  certain  shares  in  the  mirasi  rights,  which  his  testator  had  purchased  from  some 
of  the  Mirasidars. 

[218]  The  original  Bill  was  filed  by  Conjeeveeram  Woodundy  Moodelliar,  as 
the  executor  under  the  Will  of  Mangandoo  Vencatachella  Moodelly,  on  the  equity 


*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Dr.  Lushing- 
ton,  the  Right  Hon.  Sir  George  Turner,  Vice-Chancellor,  and  the  Right  Hon.  Sir 
Edward  Ryan. 

(a)  The  holder  or  possessor  of  a  heritage.  As  to  the  nature  of  the  mirasi  rights 
in  Madras,  see  "  Replies  to  seventeen  questions  proposed  by  the  Government  of  Fort 
St.  George,  relative  to  the  mirasi  right,  by  F.  W.  Ellis,  Collector  of  Madras." — 
Madras,  a.d.  1818. 
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side  of  the  Supreme  Court  of  Madras,  against  Charles  Gandoin,  Elizabeth  Wiilins, 
ToleHinga  Moodelly,  Curpoora  Moodelly,  Yelliapermall  Moodelly,  Vengoo  Mun- 
iiapah  Moodelly,  Sabaputty  Moodelly,  Comarasawiiiy  Moodelly,  Veerasawmy 
Moodelly,  Saehoo  Moodelly,  Thyell  Uiiimall,  Mootoogooroosawmy  Moodelly,  Amoor- 
tuniinall,  and  Rungasawmy  Moodelly ;  and  the  Appellants.  The  Bill  stated  that,  at 
the  time  of  the  execution  of  the  Malabar  deed  of  sale,  thereinafter  mentioned,  the 
persons  who  executed  it  as  vendors,  and  one  Yelliapermall  Moodelly,  were  the  Mira- 
sidars  of  the  villages  of  Perambore  and  Nadumbarei,  within  the  local  limits  of 
Madras,  and,  as  such,  were  the  proprietors  of  the  soil  of  both  tliose  villages ;  and  that 
the  ground  held  by  them  as  Mirasidars  of  the  village  of  Nadumbarei,  contained  37 
cawnies,  18  grounds,  and  355  square  feet,  and  that  the  mirasi,  or  proprietorship  of 
the  villages,  was  divided  into  thirteen  shares,  and  that  such  shares  were,  before 
and  at  the  time  aforesaid,  held  and  enjoyed  by  the  several  Mirasidars  aforesaid  in 
manner  following ;  that  is  to  say,  Tolesinga  Moodelly  and  Vadappah  Moodelly  held 
five  of  such  shafes,  Yelliapermall  four  shares,  Vengoo  Munnapah  two  and  a  quarter 
shares,  and  the  remaining  Mirasidars  each  one  quarter  of  a  share ;  that  Tolesinga 
Moodelly,  Vadappah  Moodelly,  Vengoo  Munnapah  Moodelly,  Sabaputty  Moodelly, 
Comarasawmy  Moodelly ,  Veerasawmy  Moodelly,  Sashoo  Moodelly,  Sadiappah 
Moodelly,  Arnachella  Moodelly,  and  Mootoogooroosawmy  Moodelly,  so  being  ten  of 
such  eleven  Mirasidars  as  aforesaid,  on  the  21st  of  Septem-[219]-ber,  1837  a.d., 
at  Madras,  made  and  executed  an  instrument  in  writing,  in  the  Malabar  language 
and  character,  commonly  called  a  Malabar  deed  of  sale,  and  thereby,  in  considera- 
tion of  the  sum  of  3630  pagodas,  paid  to  them  by  Mangandoo  Vencatachella  Moodelly, 
for  the  purchase  thereof,  sold  and  assigned  to  Mangandoo  Vencatachella  Moodelly 
fifteen  and  one-eighth  cawnies  of  ground  in  the  village  of  Nadumbarei,  forming  a 
part  of  the  land  belonging  to  them,  and  which  land,  so  sold  to  Mangandoo  Vencata- 
chella Moodelly,  was  included  within  the  37  cawnies,  18  grounds,  and  355  square 
feet  hereinbefore  mentioned ;  that  the  Appellants  had,  long  previously  to  the  execu- 
tion of  the  deed  of  sale  or  assignment,  assumed  possession  from  the  Mirasidars  of 
the  whole  of  the  37  cawnies,  18  grounds,  and  355  square  feet  of  land,  including  the 
land  so  assigned  to  Vencatachella  Moodelly  in  the  village  of  Nadumbarei,  for  public 
purposes,  and  had  agreed  to  pay  for  the  same  the  value  thereof  to  the  Mirasidars,  aa 
the  proprietors  of  the  soil,  at  and  after  the  rate  of  240  pagodas,  or  Rs.  840,  per 
cawny,  but  that  they,  the  East  India  Company  (the  Appellants),  had  not  paid  any 
part  of  such  value,  and  that,  ever  since  they  had  been  in  possession  of  the  ground, 
they  had  held  a  large  sum  of  money  in  their  hands  for  the  payment  thereof.  The 
bill  then  stated  a  judgment  obtained  by  Myla  Chittumbala  Venoyaga  Moodelly 
against  the  ten  Mirasidars,  and  the  seizure  by  the  Sheriff  of  their  mirasi  rights  and 
interest  in  the  two  villages  of  Perambore  and  Nadumbarei,  including  the  fifteen  aiid 
one-eighth  cawnies  sold  to  Mangandoo  Vencatachella  Moodelly,  and  the  sales  by 
the  Sheriff  of  the  whole  of  their  mirasi  rights  and  interests  to  Mangandoo  Vencata- 
chella Moo-[220]  delly,  for  the  sum  of  Rs.  9030,  and  that  the  share  of  Yelliapermall 
Moodelly  in  the  37  cawnies,  18  grounds,  355  square  feet  amounted  to  11  cawnies, 
14  grounds,  1935  square  feet ;  and  that  Vencatachella  Moodelly,  under  and  by 
virtue  of  his  purchase  at  the  Sheriff's  sale,  and  tlie  assignments  by  the  Sheriff  there- 
inafter mentioned,  became  and  was  entitled  to  27  cawnies,  3  grounds,  and  820  square 
feet  (inclusive  of  the  fifteen  and  one-eighth  cawnies)  of  and  in  the  37  cawnies,  18 
grounds,  and  355  square  feet  (or  the  val^e,  or  compensation,  payable  br  the  East 
India  Company  in  respect  thereof),  and  also  to  the  difference  in  quantity  of  land  in 
the  villages  of  Perambore  and  Nadumbarei  between  the  27  cawnies,  3  grounds,  and 
820  square  feet,  and  the  quantity  which  belonged  and  appertained  to  the  ten  Mira- 
sidars, as  their  nine-thirteenth  shares  of  and  in  the  villages;  which  last-mentioned 
quantity  amounted  to  73  cawnies.  And,  after  stating  the  nature  of  the  claims  to  the 
land  in  question  set  up  by  the  Defendants,  Gandoin,  Wiilins  (the  former  of  whom 
claimed  as  a  judgment  creditor,  and  the  latter  under  an  assignment  from  Yelliaper- 
mall Moodelly),  Amoortummall,  and  Rungasawmy  Moodelly,  and  that  Mangandoo 
Vencatachella  Moodelly  had  compromised  the  claim  of  Amoortummall,  by  trans- 
ferring to  her  one  and  one-eighth  share  in  the  37  cawnies,  18  grounds,  355  square 
feet,  which  amounted  to  3  cawnies,  6  grounds,  1000  square  feet;  and  that  such 
last-mentioned  quantity,  being  deducted  from  the  27  cawnies,  3  grounds,  820  square 
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feet,  there  remained  22  cawnies,  20  grounds,  2220  square  feet;  and  that  Venca- 
tachella  Moodelly  thereupon  became  and  was  entitled  to  the  22  cawnies,  20  grounds, 
2220  square  feet,  out  of  and  in  the  37  cawnies,  18  grounds,  355  square  [221]  feet, 
so  assumed  possession  of  bj  the  East  India  Company,  as  aforesaid,  or  to  compensa- 
tion for  the  same.  And,  after  stating  other  matters,  the  Plaintiff  charged,  amongst 
other  things,  that  the  Appellants  ought  to  be  put  to  make  their  election,  either  to 
pay  the  Plaintiff  so  much  of  the  compensation-money  as  was  due  for  the  amount  of 
ground  so  purchased  by  Mangandoo  Vencatachella  Moodelly,  deducting  the  amount 
so  given  by  him  to  Amoortunmiall,  or  else  to  give  up  to  the  Plaintiff  the  possession 
of  the  land  so  belonging  to  the  estate  of  Mangandoo  Vencatachella  Moodelly;  and 
that  the  Appellants  ought  to  be  restrained  from  paying,  and  the  other  Defendants 
from  receiving,  the  compensation-money,  or  any  part  thereof ;  and  the  bill  prayed, 
that  Mangandoo  Vencatachella  Moodelly  might  be  declared  to  have  been  in  his  life- 
time, and  at  the  time  of  his  death,  the  purchaser,  for  a  valuable  consideration,  of 
the  nine-thirteenth  shares  of  and  in  the  villages  of  Perambore  and  Nadumbarei,  less 
the  one  and  one-eighth  share  so  transferred  to  Amoortummall;  and  that  it  might 
be  declared  that  Mangandoo  Vencatachella  Moodelly  was,  as  such  purchaser  as 
aforesaid,  entitled,  at  the  time  of  his  death,  to  22  cawnies,  20  grounds,  and  2220 
square  feet  (inclusive  of  fifteen  and  one-eighth  cawnies)  of  and  in  the  37  cawnies, 
18  grounds,  and  355  square  feet  in  the  village  of  Nadumbarei,  and,  as  such,  entitled 
to  receive  all  compensation  payable  by  the  East  India  Company  in  respect  thereof; 
and  that  an  account  might  be  taken  of  the  compensation-money;  and  interest  be 
computed  thereon,  from  such  date  and  at  such  a  rate  as  the  Court 
should  direct ;  and  that  the  amount  of  the  '  share  or  interest  of  Man- 
gandoo •  Vencatachella  Moodelly  in  and  to  such  principal  and  interest 
[222]  monies  might  be  ascertained,  and,  when  ascertained,  paid  over 
to  the  Plaintiff,  as  such  executor  as  aforesaid,  he  being  ready  and  willing,  and 
thereby  offering,  to  execute  all  such  lawful  and  reasonable  deeds  or  assignments  as 
might  be  demanded  or  required  by  the  East  India  Company;  and  that  the  other 
Defendants  might  be  decreed  to  do  all  necessary  and  reasonable  acts  in  and  about 
the  premises ;  and  that  so  much  of  the  pretended  assignment  of  Yelliapermall 
Moodelly  as  exceeds  his  own  lawful  and  rightful  share  of  and  in  the  lands  might 
be  decreed  to  be  set  aside;  and  that  the  interests,  if  any,  of  Gandoin,  Willins,  and 
Yelliapermall  might  be  ascertained  and  declared.  But  if  the  East  India  Company 
should  persist  in  objecting  to  the  title  of  the  Plaintiff,  as  the  executor  of  Mangandoo 
Vencatachella  Moodelly,  and  to  the  title  of  Mirasidars,  and  the  Court  should  be  of 
opinion  that  there  was  any  defect  whatever  in  their  title,  that  then  the  East  India 
Company  might  be  decreed  to  pay  so  much  of  such  compensation-money,  or  value 
of  the  land  assumed  possession  of  as  aforesaid,  as  belonged  or  was  payable  to  the 
estate  of  Mangandoo  Vencatachella  Moodelly,  and  such  interest,  to  be  so  declared, 
as  aforesaid,  within  a  reasonable  time,  to  be  fixed  by  the  Court,  for  that  purpose ; 
and,  in  default,  with  the  East  India  Company  might  be  decreed  to  deliver  up  pos- 
session of  the  37  cawnies,  18  grounds,  355  square  feet  over  to  the  Plaintiff,  and 
Yelliapermall  and  Amoortummall,  or  the  Plaintiff,  and  Amoortummall,  and  Willins, 
or  Gandoin,  as  the  case  might  be,  as  representing  and  taking  under  the  Mirasidars 
of  the  villages  so  originally  in  the  possession  of  the  lands  taken  possession  of- by  the 
East  India  Company;  and  that,  in  such  last-mentioned  case,  it  might  [223]  be  re- 
ferred to  the  Master  to  take  an  account  of  the  rents  and  profits  of  the  lands ;  and  that 
the  East  India  Company  might  be  decreed  to  pay  a  reasonable  occupation-rent  for 
the  same ;  and  that  the  East  India  Company  be  restrained  from  paying,  and  the  other 
Defendants,  and  each  and  every  of  them,  from  receiving,  the  compensation-money, 
or  any  part  thereof. 

The  Appellants,  by  their  answer,  stated  that  they,  through  their  Government  of 
Fort  Saint  George,  and  in  manner  and  by  the  course  and  for  the  purpose  herein- 
after next  stated,  but  not  otherwise,  did  take  possession  of  a  considerable  tract  of 
land,  for  the  purpose  of  forming  and  keeping  clear  the  West  esplanade  on  the  outer 
side  of  the  walls  and  fortifications  of  the  Black  Town  of  Madras,  such  esplanade  being 
required  for  the  defence  in  war  of  the  Black  Town,  the  Government  of  Fort  Saint 
George,  in  the  year  1783,  for  the  purpose  of  forming  such  esplanade;  and  in  the 
assertion  of  the  right  of  these  Defendants  as  owners  of  the  soil,  they  did  clear  such 
tract  of  land  as  aforesaid  from  all  occupations  to  the  extent  of  six  hundred  yards' 
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distance  from  the  walls ;  that,  afterwards,  several  persons  having  taken  possession  of 
many  parts  of  such  tract  of  land,  and  occupied  the  same  by  cultivation,  and  in 
making  of  salt,  and  in  other  ways,  these  Defendants,  through  their  Government, 
did,  between  the  years  1813  and  1816,  again  resume  and  take  possession  of  such 
tract  of  land,  by  clearing  the  same  from  all  such  occupation,  and  by  keeping  the 
same  so  cleared  and  in  their  own  occupation  from  thence  hitherto.  They  admitted 
that  a  portion  of  such  tract,  and  to  the  extent  in  the  bill  mentioned,  was,  from  time 
to  time,  and  for  many  [224]  years,  occupied,  and  used,  and  enjoyed,  either  in  culti- 
vation or  in  making  salt,  by  certain  persons  called  the  Mirasidars  of  the  villages 
of  Perambore  and  Nadumbarei,  who  claimed  so  to  occupy,  use,  and  enjoy  the  same 
in  virtue  of  their  mirasi  rights.  They  also  admitted  that  they  were  willing  and 
directed  that  a  sum  of  money  should  be  paid  for  the  land  taken  possession  of  by 
them  to  the  parties  respectively  entitled  as  Mirasidars  to  the  same,  at  and  after 
the  rate  stated  in  the  bill,  upon  condition  of  such  parties  giving  to  them  a  full  and 
sufficient  conveyance  of  the  land,  and  release  of  and  from  all  claims  upon  the  Appel- 
lants in  respect  thereof;  but  they  denied  that  any  agreement  or  promise  was  made 
by  or  between  them  and  those  parties  respectively,  or  that  they  agreed,  or  promised, 
or  consented  to  pay,  in  any  manner,  or  in  any  other  sense  save  as  aforesaid,  for  the 
said  land,  the  value  thereof  and  that  any  money  had  ever  been  in  any  manner  set 
apart  for  the  payment  of  any  such  compensation,  and  stated,  that  inasmuch  as  no 
person  had  appeared  showing  any  title  to  any  such  compensation  as  in  the  bill  was 
mentioned,  or  able  to  comply  with  the  conditions  required  by  the  Appellants,  they 
had  not  paid  any  such  compensation;  but  they  said  that,  for  the  purposes  of 
liquidating  any  claims  which  might  be  from  time  to  time  established  for  compensa- 
tion under  their  directions,  and  upon  the  conditions  m  thereinbefore  mentioned,  they 
had,  since  the  year  1813,  authorised  the  Treasurer  of  Fort  Saint  George  to  hold  dis- 
posable various  sums  of  money  from  time  to  time,  but  not  any  particular  sum,  for 
the  payment  of  any  such  compensation  as  in  the  bill  mentioned ;  nor  did  they  hold 
any  large  or  other  particular  sum  for  such  last-mentioned  purpose.  They  further 
[226]  said,  that  the  Collector  of  Madras  for  the  time  being  was  authorised  to  act 
for  them,  an4  in  this  behalf,  with  respect  to  the  land  in  question,  so  far  as  to  inquire 
and  report  to  the  Board  of  Revenue  upon  claims  made  to  it,  with  a  view  to  the 
orders  of  Government  thereon,  but  not  otherwise ;  and  that  neither  the  alleged  Mira- 
sidars, nor  Mangandoo  Yencatachella  Moodelly  in  his  lifetime,  nor  the  Plaintiff  since 
his  decease,  had  ever  offered  to  produce  or  show  to  the  Appellants  a  good  and  valid 
title  to  the  land,  or  any  part  thereof;  nor  had  any  of  them  ever  tendered  to  the 
Appellants  or  offered  to  give  and  execute  a  full  and  valid  conveyance  of  the  land, 
or  any  part  thereof.  They  also  stated,  that  the  land  in  question  was  barren  and 
unproductive,  and  was  frequently  flooded  and  overflowed  by  salt-water,  and  that 
there  had  been  no  profits  arising  from  it. 

The  other  Defendants,  except  Tolesinga  Moodelly,  appeared,  and  put  in  separate 
answers,  which  it  is  not  necessary  to  notice,  as  the  suit  was  substantially  between 
the  Plaintiff  and  the  Appellants. 

Pending  the  suit,  Conjeeveeram  Woodundy  Moodelliar,  the  Plaintiff,  died,  hav- 
ing previously  made  a  Will,  whereby  he  appointed  Nuthumbadoo  Veerasawmy 
Moodelly,  the  present  Respondent,  his  sole  executor,  who,  on  the  4th  of  February, 
1844,  exhibited  a  bill  of  revivor,  in  the  same  suit,  against  the  Appellants  and  the 
other  Defendants. 

The  hearitig  of  the  cause  took  place  on  various  days  in  the  month  of  March, 
1846,  before  the  Chief  Justice  (Sir  Edward  Gambler)  and  Sir  W.  Burton,  Puisne 
Judge,  when  evidence,  both  documentary  and  by  the  depositions  of  witnesses,  was 
gone  into  on  both  sides.  The  only  evidence  adduced  by  the  Plaintiff  to  [226]  prove 
that  the  Appellants  had  entered  into  any  agreement  or  incurred  any  legal  or 
equitable  liability  to  pay  compensation  to  parties  who  claimed  to  be  entitled  to  the 
land  in  question,  consisted  of  the  documents  marked  respectively,  A.  No.  20,  A.  No. 
22,  A.  No.  23,  and  A.  No.  24.  These  documents  are  mentioned  and  referred  to  in 
the  judgment. 

On  the  other  hand,  the  Appellants  adduced  evidence  to  prove  that  the  Malabar 
deed  of  sale  of  the  21st  September,  1837,  was  a  mere  colourable  instrument,  executed 
by  the  Mirasidars,  for  the  purpose  of  enabling  Mangandoo  Yencatachella  Moodelly 
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to  recover  from  the  Appellants,  compensation  for  fifteen  one-eighth  cawnies  of  land, 
which  thereby  purported  to  be  sold  to  him,  and  that  no  consideration-money  was 
paid  or  intended  to  be  paid  by  the  pretended'purchaser. 

The  Court  pronounced  the  following  decree,  bearing  date,  the  21st  of  March, 
1846: — "  This  Court  doth  order  that  it  be  referred  to  the  Master  of  this  Court  to 
inquire,  whether  the  Complainant  and  Defendants,  other  than  the  Defendants,  the 
East  India  Company,  or  any  of  them,  can  give  to  the  Defendants,  the  East  India 
Company,  a  full  and  sufficient  conveyance  of  such  portion  of  the  tract  of  land  form- 
ing the  West  esplanade  on  the  outer  side  of  the  walls  and  fortifications  of  the  Black 
Town  of  Madras,  taken  possession  of  by  the  Defendants,  the  East  India  Company,  in 
1783,  and  »gain  resumed  by  the  Defendants,  the  East  India  Company,  between  1813 
and  1816,  and  in  the  pleadings  mentioned,  as  is  situated  within  the  village  of 
Nadumbarei;  and  whether  the  Complainant  and  the  Defendants,  other  than  the 
Defendants,  the  East  India  Company,  or  any  of  them,  can  give  to  the  said  Defend- 
ants, the  East  [227]  India  Company,  a  full  and  sufficient  release  of  and  from  all 
claims  on  the  Defendants,  the  East  India  Company,  in  respect  of  such  portion 
aforesaid  ;  and  that  the  Master  do  state  his  opinion  thereon  to  the  Court,  with  liberty 
to  state  any  special  circumstances.  And  this  Court  doth  order  that  the  Master  do 
inquire  and  report  whether  any  and  what  consideration  passed  between  the  parties 
to  the  Malabar  deed  of  sale,  in  the  pleadings  mentioned,  and  bearing  date  the  2l8t 
of  September,  1837,  or  between  any  of  them ;  and  also  whether  any  and  what  sum 
or  sums  of  money  was  or  were  paid  by  Mangandoo  Vencatachella  Moodelly,  in  the 
pleadings  mentioned,  as  and  for  the  purchase-monies  or  consideration  respectively 
Ktated  in,  and  appearing  upon  the  face  of,  the  nine  several  assignments,  by  the 
Sheriff,  in  the  pleadings  mentioned,  and  bearing  date  respectively  the  12th  of 
February,  1840." 

The  Court  transmitted  to  the  Judicial  Committee  of  the  Privy  Council  the  follow- 
ing reasons  for  making  the  above  interlocutory  decree,  so  far  as  concerned  the 
Defendants,  the  East  India  Company:  — 

"  1.  The  parties  under  whom  the  Plaintiff  claims,  or  some  of  them,  appear  to 
us  to  have  established  their  title  as  Mirasidars  of  the  villages  of  united  village  of 
Perambore  and  Nadumbarei.  This  conclusion  is  founded  on  the  Exhibits,  A.  20, 
A.  22,  A.  23,  A.  24,  and  upon  the  evidence  of  Yaloyda  Moodelly. 

"  2.  The  Plaintiff's  equity  is  analogous  to  that  of  a  vendor,  who  comes  into 
Court  seeking  a  discovery  from  the  vendee,  offering  a  conveyance  and  demanding  his 
purchase-money.  And  the  interlocutory  order  complained  of,  is  merely  a  reference 
to  the  Master  for  the  purpose  of  ascertaining  whether  any  of  the  parties  [228]  before 
the  Court  have  such  a  title  to  the  land  as  will  enable  them  to  make  an  effectual  con- 
veyance of  it  to  the  East  India  Company,  and  will  secure  the  latter  from  all  further 
claims  in  respect  of  it. 

"  3.  The  Plaintiff  has  a  further  ground  for  coming  into  a  Court  of  Equity ; 
namely,  that  complete  relief  could  not  be  given  in  a  Court  of  Law.  Originally, 
according  to  the  Plaintiff's  case,  this  was  a  mere  trespass;  but  the  aspect  of  it  is 
now  changed.  The  Defendants,  the  East  India  Company,  say  they  hold  a  sum  of 
money  which  they  directed  should  be  paid  by  way  of  compensation  for  the  land  to 
the  parties  respectively  entitled  as  Mirasidars  to  the  same,  upon  condition  of  their 
giving  to  the  Company  a  full  and  sufficient  conveyance  and  release.  This  sum  is  not 
allotted  as  damages  for  the  trespass.  The  Mirasidars  may  waive  the  trespass  and 
claim  the  benefit  of  this  engagement,  for  entering  into  which  the  possession  of  the 
land  by  the  East  India  Company  is  a  sufficient  consideration ;  but  the  Mirasidars 
can  only  do  this  in  a  Court  of  Equity,  where  alone  a  conveyance  and  release  can  be 
decreed. 

"  4.  Whatever  equity  the  Mirasidars  themselves  possessed,  the  Plaintiff,  who 
claims  under  them,  must  have  the  same." 

The  Defendants,  the  East  India  Company,  appealed  from  the  above  decree. 

The  Respondent  did  not  appear,  and  after  a  day  had  been  appointed  for  the 
hearing,  the  appeal  was  postponed,  at  the  instance  of  the  Appellants,  until  the  Re- 
spondent had  been  served  in  India  with  notice  that  the  appeal  would  be  heard  ex 
■parte  if  he  did  not  enter  an  appearance.     No  appearance,  however,  having  been 
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entered,  and  the  Respondent  having  been  personally  [229]  served,  the  appeal  was  set 
down  ex  parte,  and  now  came  on  for  hearing. 

Mr.  Wigram,  Q.C.,  (with  whom  was  Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth),  for  the 
Appellants. — No  title  to  relief  in  equity  was  established  against  the  Appellant):. 
The  bill  is  for  specific  performance  of  a  contract,  but  the  evidence  adduced  by  tbe 
Respondent  in  the  suit  entirely  failed  to  establish  any,  contract  or  agreement  made 
or  entered  into  on  the  part  of  the  Appellants,  whereby  they  became  liable,  legally 
or  equitably,  to  pay  to  the  Plaintiff,  or  the  parties  through  whom  he  claims,  the 
value  or  compensation  for  the  land  taken  by  the  Appellanto,  Morgan  v.  Birni 
(9  Bing.  672).  All  that  the  evidence  established  was,  that  it  was  a  uiatter  of 
favour,  not  of  right,  to  make  compensation.  The  Appellants  by  their  answer 
admitted  tliat  they  were  willing  to  make  reasonable  compensation  to  persons 
who  could  establish,  to  their  satisfaction,  that  they  had  originally  a  title  to  the 
land  taken  by  them  on  behalf  of  the  Government  in  1783,  and  if,  therefore,  tbe 
original  Plaintiff  considered  himself  entitled  to  claim  compensation,  he  ought  ti 
have  submitted  his  claim  to  the  Solicitor  for  the  Appellants,  to  whom  all  such 
claims  had  been  referred.  But  even  if  this  is  to  be  viewed  as  a  contract  between 
a  vendor  and  purchaser,  as  the  Court  below  treats  it,  the  decree  is  erroneous:  it 
ought  to  have  directed  the  purchase-money  to  be  paid  into  C!ourt,  Wiekham  v. 
Evered  (4  Mad.  53 ;  and  see  Blackburn  v.  Stare,  6  Mad.  69),  as  the  purchaser  took 
possession  without  consent  of  the  vendor. 

[230]  The  Vice-Chancellor  Turner. — It  does  not  appear  to  their  Lordt-hips  to  be 
necessary  to  liear  any  other  Counsel  on  the  subject.  This  is  in  the  nature  of  a  bill 
for  the  specific  performance  of  an  agreement.  The  allegation  of  the  bill  on  whi:h 
the  whole  equity  is  founded  is  this — "  That  the  East  India  Company  had,  long 
previously  to  the  execution  of  the  assignment,  or  deed  of  sale,  therein  mentioned, 
assumed  possession  from  the  Mirasidars  of  the  whole  of  the  37  cawnies,  18  grounds, 
and  355  square  feet  of  land,  including  the  land  so  assigned  to  Yencatachclk 
Moodelly,  in  the  village  of  Nadumbarei,  for  public  purposes,  and  had  agreed  to  par 
for  the  same  the  value  thereof  to  the  Mirasidars,  as  the  proprietors  of  the  soil, 
at  and  after  the  rate  of  204  pagodas  or  Rs.  804  per  cawnie,  but  that  the  Ea^t  ludis 
Company  had  not  paid  any  part  of  such  value,  and  that  ever  since  they  had 
been  in  possession  of  the  ground,  they  had  held  a  large  sum  of  money  in  hand  for  the 
payment  thereof."  It  is  incumbent  ujjon  the  Plaintiff,  therefore,  in  order  to 
maintain  any  right  to  relief  in  equity,  to  prove  that  agreement. 

The  documentary  evidence  upon  which  the  agreement  is  attempted  to  be  founded, 
consists  of  four  documents.  The  first  document,  A.  No.  20,  seems  to  have  no  refer- 
ence whatever  to  any  case  of  contract  between  the  Company  and  the  Mirasidars. 
but  rather  refers  to  the  case  of  some  agreement  between  them  in  respect  of  a  lease 
of  the  property  there  mentioned.  The  second,  A.  No.  22,  is  a  sunnud  by  the 
Company  to  Cundah  Pillay  and  Mir&si  Conicopoly,  of  the  villages  of  Peranibore 
and  Nadumbarei.  It  is  as  follows: — "Upon  your  seeing  this  takeed,  or  order, 
you  must  immediately  take  the  account  of  the  [231]  shares  of  the  mirasi  of  the  said 
village,  and  attend  our  Huzzoor  Cutcherry  with  the  same."  It  is  quite  clear  that 
that  account  might  be  taken  for  very  many  other  purposes  than  the  purposes  of  the 
alleged  agreement. 

The  next  document,  A.  No.  23,  in  truth  proves  that  it  was  not  so  intended ;  it  is 
in  tliese  terms: — "You  must  call  at  our  Huzzoor  Cutcherry,  and  be  in  attendance 
at  10  o'clock  in  the  morning  of  Saturday,  the  22nd  instant,  and  bring  and  produce 
all  such  accounts  in  your  possession  which  give  a  particular  account  of  the  privilege 
and  right  by  which  you  are  entitled  to  continue  to  hold  and  enjoy  the  villages 
called  Perambore  and  Nadumbarei.  If  the  afore-mentioned  villages  are  divided, 
and  if  the  shares  thereof  are  continued  to  be  held  and  enjoyed  separately,  then  you 
must  acquaint  us  with  full  particulars,  when  and  by  whose  orders  such  division 
took  place,  and  on  whose  account  such  shares  were  first  made.  As  a  correct 
registry-book  is  to  be  opened  under  the  orders  of  Maharaja  Rejustry.  the  uieml>er8 
of  the  Board  of  Revenue,  it  is  necessary  that  the  Circar  should  know  tbe  full 
particulars  of  this  matter."  It  is  obvious,  therefore,  that  what  the  parties  had  in 
view  in  this  document  was,  that  there  was  a  correct  Registry  Book  to  be  opened, 
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and  it  was  necessary  that  correct  admeasurements  should  be  made  for  the  purpose  of 
this  Registry;  it  does  not,  therefore,  amount  to  any  evidence  of  contract  between 
the  parties. 

The  fourth  document,  A.  No.  24,  does  refer  to  some  question  of  compensation : 
it  is  addressed  to  Tolesinga  Moodelly  and  Yelliapermall  Moodelly,  Mirasidars  of 
Perambore  and  Nadumbarei,  and  others,  and  is  in  these  terms: — "  You  are  hereby 
commanded,  that  is  to  say,  [232]  as  the  lands  for  which  you  have  solicited  and 
claimed  compensation  are  again  to  be  measured  by  the  surveyor  attached  to 
our  department,  you  must,  therefore,  proceed  there  to-morrow  morning  about 
gun-firing,  and  show  to  the  surveyor,  Mr.  Gantz,  all  such  and  such  lands  which  you 
declare  to  be  your  own."  That  document  is  put  forward  as  a  statement  on  the 
part  of  the  parties  who  are  now  represented  by  the  present  plaintiff,  that  those 
parties  had  solicited  and  claimed  compensation.  But  it  is  no  admission  on  the 
part  of  the  Appellants  in  this  appeal,  that  any  such  claim  had  been  in  any  degree 
recognised  by  them. 

Looking  at  the  parol  evidence  in  the  case,  it  does  not  appear  to  their  Lordships 
that  that  evidence  carries  the  case  at  all  further.  There  is  no  proof  of  any  parol 
contract.  It  is  clear,  that  the  East  India  Company,  in  the  first  instance,  had 
entered  upon  this  land  for  public  purposes,  adversely,  and  it  is  not,  therefore, 
a  case  where  possession  having  been  taken  under  contract,  it  became  necessary  to 
ascertain  the  terms  on  which  that  contract  was  founded.  There  are  cases  in  which 
the  Court  will  go  to  a  great  extent  in  order  to  do  justice  between  the  parties  where 
possession  has  been  taken,  and  there  is  an  uncertainty  about  the  terms  of  the 
contract.  But  here  the  possession  was  originally  taken  adversely,  and  there  is  no 
reason,  therefore,  why  the  Court  should  extend  its  equitable  jurisdiction  for  the 
purpose  of  dealing  with  what  appears  clearly  to  be  a  mere  legal  question  between 
the  parties. 

With  reference  to  the  reasons  which  are  assigned  for  the  conclusion  which 
the  Court  below  has  arrived  at,  we  think  that  the  statement  of  learned  Judges, 
[233]  "  that  the  Plaintiff's  equity  is  analogous  to  that  of  a  vendor,"  is  not  well 
founded.  If  there  be  any  equity  at  all,  it  must  be  founded  upon  a  contract,  and 
nothing  else.  It  must  be  upon  that  alone  the  equity  is  founded.  The  second 
paragraph  of  the  reasons  for  the  judgment  falls  to  the  ground.  The  reference  to 
the  Master  ought  not  to  be  made,  unless  there  was  some  equity  upon  which  it  could 
be  founded,  and  that  must  depend  simply  upon  the  question  of  contract,  or  no 
contract.  With  reference  to  the  further  reason,  contained  in  the  third  paragraph, 
for  coming  into  a  Court  of  Equity,  namely,  "  that  complete  relief  could  not  be 
given  in  a  Court  of  Law,"  it  does  not  always  follow  that  relief  can  be  given  at 
equity  because  relief  cannot  be  given  at  law.  There  must  be  a  case  made 
out  for  such  relief  in  equity.  So,  with  reference  to  the  argument  founded  upon  the 
assumption,  that  the  East  India  Company  had  themselves  appropriated  money 
f  jr  the  purpose  of  answering  this  contract,  there  is  no  evidence  of  any  commimica 
tion  being  made  to  these  parties  that  any  such  appropriation  had  been  made.  The 
appropriation  itself  is  evidence  of  an  intention  on  the  part  of  the  East  India 
Company  to  contract  for  the  purchase,  but  it  is  no  evidence  of  any  such  contract 
having  been  actually  made. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  decree  cannot  be  maintained. 

We  do  not  think  it  is  a  case  for  giving  costs  in  the  Court  below:  the  parties 
have  r<istaken  their  remedy.  The  East  India  Company  have  been  In  possession 
of  the  land  for  a  long  time.  The  proper  course  will  be  to  dismiss  the  bill  without 
costs. 

[S.C.  7  Moo.  P.C.  482.] 
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[234]  HER  HIGHNESS  RUCKMABOYE,— ^ppeMa»«;  LULLOOBHOY  iiOTTl- 

CUV^B— Respondent  *  [Dec.  5,  6,  and  7,  1851,  and  Nov.  26,  and  27,  1852]. 

On  appeal  from  the  Supreme  Court  of  Judicature  at  Bombay. 

The  English  Statute  of  Limitations,  21  Jac.  I.,  c.  16,  extends  to  India,  and 
applies  to  Hindoos  and  Mahomedans  as  well  as  Europeans,  in  civil  actions 
in  the  Supreme  Court. 

The  law  of  prescription,  or  limitation,  is  a  law  relating  to  procedure,  having 
reference  only  to  the  lex  fori. 

Where  a  Court  entertains  a  cause  of  action  which  originated  in  a  foreign  country, 
the  rule  is  to  adjudicate  according  to  the  law  of  that  country,  yet  the  Court 
proceeds  according  to  the  prescription  of  the  country  in  which  it  exercises 
jurisdiction. 

Where  words  have  been  long  used  in  a  technical  sense,  and  have  been  judicially 
construed  to  have  a  certain  meaning,  and  have  been  adopted  by  the  Legis- 
lature as  having  a  certain  meaning  prior  to  a  particular  Statute,  in  which 
they  are  used,  the  rule  of  construction  of  Statutes  requires,  that  the  words 
used  in  such  Statute  should  be  construed  according  to  the  sense  in  which 
they  have  been  so  previously  used,  although  that  sense  may  vary  from  the 
strict  literal  meaning  of  the  words. 

The  words  in  the  Statute  of  Limitations,  21  Jac.  I.,  c.  16,  s.  7,  "  beyond  the  seas," 
are  synonymous,  in  legal  import,  with  the  words  "  out  of  the  realm,"  or 
"  out  of  the  land,"  or  "  out  of  the  territories,"  and  are  not  to  be  construed 
literally. 

Trover  for  200  chests  of  opium,  both  parties  were  Hindoos.  The  Defendant 
pleaded  in  bar,  the  English  Statute  of  Limitations,  21  Jac.  I.,  c.  16,  in  the 
ordinary  form.  Replication,  that  the  Plaintiff  resided  during  the  period 
of  prescription  at  Malwa,  in  India,  without  the  territories  of  the  Govern- 
ment of  the  East  India  Company,  and  without  the  jurisdiction  of  the 
Supreme  Court  of  Bombay.  Rejoinder,  that  the  Defendant,  though  not 
personally  resident  at  Bombay,  carried  on  business  there  by  a  Mooneem  or 
Gomastah,  an  inhabitant  of  Bombay,  and  subject  to  the  jurisdiction  of  the 
Supreme  Court,  and  that  the  goods  were  the  property  of  Defendant. 
General  demurrer  to  rejoinder.  The  Supreme  Court  at  Bombay  held, 
first,  that  as  the  Statutes  of  Limitation,  21  Jac.  I.,  c.  16,  and  4  Anne,  c.  16. 
applied  to  Bombay  and  to  Hindoos,  the  fact  of  the  Plaintiff  being  resident 
at  Malwa  was  not  "  b^ond  the  seas,"  so  as  to  bring  the  Plaintiff  within  the 
7th  section  of  the  21  Jac.  I.,  c.  16;  and,  secondly,  that  the  carrying  on 
business  at  Bombay  amounted  to  a  constructive  inhabitancy  at  Bombay,  so 
as  to  exclude  her  from  the  benefit  of  the  exception  in  the  Statute.  Upon 
appeal,  held  by  the  Judicial  Committee,  reversing  the  judgment  of  the 
Supreme  Court, — 

First.  That  the  saving  words  of  the  Statute,  21  Jac.  I.,  c.  16,  s.  7,  "beyond  the 
seas,"  were  not  to  be  construed  literally,  those  words  being  in  legal  import 
and  effect  synonymous  with  the  words  "  without  the  territories,"  and  that 
the  replication  disclosed  a  valid  answer  to  the  Defendant's  plea,  and,  as  the 
words  of  the  replication,  "  without  the  territories,"  were  equivalent  to  the 
words  "  beyond  the  seas,"  the  Plaintiff  was  within  the  express  provision  of 
the  seventh  section,  and  that  the  plea,  setting  up  the  Statute,  was  no  bar. 

Second.  That  the  rejoinder,  that  the  Plaintiff  might  sue  or  be  sued  during  the 
time  by  reason  of  a  constructive  inhabitancy,  was  no  answer  in  law  to  the 


*  Present  at  the  first  hearing  on  the  5th,  6th,  and  7th  December,  1851 :  The 
Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  George  Turner  (Vice-Chancellor), 
and  the  Right  Hon.  Edward  Ryan. 

Present  at  the  second  hearing,  on  the  26th  and  27th  November,  1852 :  Lord  Truro, 
Lord  Cranworth,  the  Chief  Justice  of  the  Conunon  Pleas  ^Sir  John  Jervis),  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  George  Turner  (Vice-Chancellor),  the  Right 
Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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replication ;  for  although  it  might  give  the  Court  jurisdiction,  yet  it  did  not 
prevent  the  express  operation  of  the  7th  section  of  the  21  Jac.  I.,  c.  16. 

The  Charter  of  the  8th  December,  1823,  which  created  the  Supreme  Court  at 
Bombay,  provides  by  section  29,  that,  "  in  cases  of  Mahomedans  or  Gentoos, 
their  inheritance,  and  succession  to  lands,  rents,  and  goods,  and  all  matters 
of  contract  and  dealing  between  party  and  party,  shall  be  determined,  in 
cases  of  Mahomedans,  by  the  laws  and  usages  of  the  Mahomedans,  and  where 
the  parties  are  Gentoos,  by  the  laws  and  usages  of  the  Gentoos,  or  by  such 
laws  and  usages  as  the  same  would  have  been  determined,  if  the  suit  had  been 
brought  in  a  Native  Court; "  and  the  37th  section  directs,  that  "  the  Court 
shall  frame  such  process,  and  make  such  rules  and  orders  for  the  execution  of 
the  same,  in  all  suits,  civil  ajad  criminal,  to  be  commenced,  sued,  or  pro- 
secuted, within  their  jurisdiction,  as  shall  be  necessary  for  the  due  execution 
of  all  or  any  of  the  powers  thereby  committed  thereto,  with  an  especial 
attention  to  the  religion,  manners,  and  usages  of  the  native  inhabitants 
living  within  its  jurisdiction,  and  accommodating  the  same  to  their  religion, 
manners,  and  usages,  and  to  the  circumstances  of  the  country,  so  far  as  the 
same  can  consist  with  the  due  execution  of  law  and  the  attainment  of  sub- 
stantial justice." 

Held  upon  a  construction  of  these  sections,  that,  as  the  law  of  limitation  is  a 
matter  of  procedure,  and  the  Supreme  Court  at  Bombay  had  power  to  frame 
its  procedure  different  from  the  Native  Courts,  the  Court  was  right  in  allow- 
ing the  plea  of  the  English  Statute  of  Limitations,  in  an  action  between 
Hindoos  upon  a  Hindoo  contract,  as  the  judgment  of  the  Court  on  such 
plea  was  no  determination  relating  to  any  right  arising  out  of  any  contract  or 
dealing  involved  in  the  cause  of  action. 

Semble. — The  mere  allegation  in  the  plaint,  that  the  parties  are  Hindoos,  is  a 
su£Scient  averment  of  the  fact  to  raise  an  objection  to  the  cause  being  decided 
by  the  English  law  of  limitations. 

This  was  an  action  of  trover,  in  which  the  Appellant  was  the  Plaintiff,  and  the 
Respondent  and  Sewlall  Mottichund,  since  deceased,  were  Defendants. 

[236]  The  plaint  alleged,  that  the  Appellant,  Her  Highness  Ruckmaboye,  of 
Malwa,  a  Hindoo,  was  possessed  at  Bombay,  as  of  her  own  property,  of  two  hundred 
chests  of  opium,  and  that  the  Respondent  and  Sewlall  Mottichund,  Hindoo  in- 
habitants, trading  in  Bombay,  under  the  name  and  firm  of  Brizlall  Mottichund,  and, 
[236]  therefore,  persons  subject  to  the  jurisdiction  of  the  Supreme  Court,  afterwards 
converted  them  to  their  own  use.  To  this  plaint  the  Respondent  and  Sewlall 
Mottichund  pleaded,  first,  not  guilty ;  secondly,  not  possessed ;  and  thirdly,  that  the 
causes  of  action  in  tbe  plaint  mentioned,  did  not,  nor  did  any  of  them,  accrue  to  the 
Appellant  at  any  time  within  six  years  next  before  the  cormnencement  of  the  suit. 

After  pleading  these  pleas,  and  before  replication,  Sewlall  Mottichund  died, 
whereupon  a  suggestion  was  entered  on  the  roll,  that  Sewlall  Mottichund  had  died, 
and  that  the  Respondent  had  survived  him. 

The  Appellant  replied  to  the  pleas  of  the  Respondent  and  Sewlall  Mottichund, 
and  joined  issue  on  the  first  and  second  pleas,  and  to  the  third  plea  she  replied, 
that,  at  the  time  when  the  causes  of  action  in  the  plaint  mentioned,  and  each  of  them, 
accrued,  she,  the  Appellant,  was  residing  in  India,  in  parts  without  the  territories 
subject  to  the  Government  of  the  East  India  Company,  and  without  the  jurisdiction 
of  the  Supreme  Court,  to  wit,  at  Butlam,  in  Malwa;  and  that  she,  the  Appellant, 
did  not,  at  any  time  from  the  time  when  the  causes  of  action  accrued,  until  within 
six  years  of  the  day  of  the  commencement  of  the  suit,  come  or  return  withiii  the 
territories,  or  within  the  jurisdiction  of  the  Court. 

To  this  replication  to  the  third  plea,  the  Respondent  pleaded,  by  way  of  rejoinder, 
that  the  Ap-[237]-pellant,  for  a  long  time  previously  to  and  at  the  time  when  the 
alleged  causes  of  action,  and  each  and  every  of  them,  accrued  to  her,  and  from 
thence  up  to  and  until  the  time  of  the  commencement  of  that  suit,  though  personally 
resident  in  Malwa,  was,  and  continued  to  be,  a  Hindoo,  and  carried  on,  and  still 
carries  on,  the  business  or  trade  of  merchandize  at  a  shop  or  house  of  business 
situate  in  Moombadavee-street,  in  Bombay,  under  the  name  and  style  of  Gunnessdass 
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Kistnajee,  \>j  a  Mooneeui  or  Giomastah,  named  Amerchund  Eeshorechund,  and  during 
all  that  time  was,  and  continued  to  be,  an  inhabitant  of  Bombay,  and  subject  to  the 
jurisdiction  of  the  Court,  and  that  the  goods  and  chattels  in  the  plaint  mentioned, 
were,  at  the  time  of  the  trover  and  conversion  thereof  in  the  plaint  mentioned,  iu 
Bombay,  and  the  goods  and  chattels  of  the  Appellant's  Bombay  firm. 

To  this  rejoinder  the  Appellant  demurred  generally,  and  the  Respondent  joined 
in  demurrer. 

The  point  marked  by  the  Appellant  for  argument  of  the  demurrer  was,  "  That 
the  constructive  residence  of  the  Appellant  in  Bombay,  at  the  time  when  the  cause 
of  action  accrued,  or  at  any  time  since,  was  immaterial,  if  the  Appellant  were  at 
that  time  actually  and  in  fact  residing  beyond  the  territories  subject  to  the  govern- 
ment of  the  East  India  Company." 

The  demurrer  was  argued  on  the  14th  of  November,  1848,  and  the  23rd  of 
February,  1849,  before  Sir  Erskine  Perry,  Chief  Justice,  and  Sir  William  Yardley, 
Puisne  Judge,  of  the  Supreme  Court,  when  it  was  adjudged  by  the  Court,  that  the 
rejoinder  of  the  Respondent  to  the  replication  of  the  Appellant  to  the  third  plea 
was  sufficient  in  law;  and,  by  an  order  of  the  Court  made  on  the  last  mentioned 
day,  it  was  [238]  ordered,  that  the  demurrer  should  be  overruled,  with  costs. 

In  compliance  with  the  rule  of  the  Privy  Council  (see  rule,  3  Moore's  Ind.  App. 
Cases,  p.  xi.),  the  Judges  of  the  Supreme  Court  transmitted  to  the  Privy  Council 
the  following  reasons,  which  governed  the  Court  in  overruling  the  demurrer  to  the 
third  plea:  — 

"  The  Supreme  Court  at  Bombay,  having,  for  some  years  past,  held  that  the 
Statutes  of  Limitation  (21  Jac.  I.,  c.  16  (a),  and  4  Anne,  c.  16)  apply  to  Bombay  and 
to  Hindoos,  as  well  as  to  Europeans,  on  the  ground  of  such  laws  being  laws  affectinir 
procedure,  and  not  aSecting  the  contract  (see  Story's  Conflict  of  laws,  p.  483,  Edin.). 
the  point  argued  before  us  was,  whether  the  Plaintiff,  not  residing  personally  within 
the  jurisdiction  of  the  Supreme  Court  of  Bombay,  was  not  to  be  considered  as 
being  '  beyond  the  seas '  at  the  time  of  the  cause  of  action  accruing  and  of  its  being 
commenced. 

[239]  "  Rutlam  is  one  of  the  petty  Rajpoot  rajahships  of  Malwa,  adjoining  the 
Bombay  Presidency,  and  tributary  to  Scindia,  under  the  guarantee  of  the  British 
Government.  The  Plaintiff,  who,  by  her  title,  is  probably  connected  with  the  ruling 
family  in  Rutlam,  appears,  by  the  record,  to  keep  a  money-shop  iu  Bombay,  under 
an  assumed  name,  which  is  a  custom  very  prevalent  amongst  monied  natives  of 
rank  in  most  parts  of  India. 

"  We  thought  that  the  expression  '  beyond  the  seas '  which  can  only  be  applied 
cy  pris  in  India,  did  not  include  a  place  situated  like  Rutlam :  and  the  case  of  King 
V.  Walker  (1  W.  Bla.  286)  clearly  shows,  that  the  being  without  the  jurisdiction  of 
the  Court  is  not  equivalent  to  the  above  expression. 

"  W^e  also  thought,  that  the  carrying  on  a  business  or  trade  in  the  island  of  Bombay 
amounted  to  a  constructive  presence  in  the  island,  so  as  to  exclude  the  exception  in 
the  Statute,  even  if  Rutlam  were  to  be  considered  as  coming  within  the  expression 
'  beyond  the  seas ;'  and  we  conceived,  that  the  like  conclusion  would  be  arrived  ^t  by 


(a)  The  section  of  this  Statute  upon  which  tiie  question  raised  turned,  was  the 
7th ;  it  is  as  follows :  — 

"  Provided  nevertheless,  and  be  it  further  enacted.  That  if  any  person  or  persons 
that  is  or  shall  be  entitled  to  any  such  Action  of  Trespass,  Detinue,  Action  sur  Trover, 
Replevin,  Actions  of  Accounts,  Actions  of  Debts,  Actions  of  Trespass  for  Assault, 
Menace,  Battery,  Wounding  or  Imprisonment,  Actions  upon  the  Case  for  Words,  be 
or  shall  be  at  the  time  of  any  such  cause  of  Action  given  or  accrued,  fallen  or  come, 
within  the  Age  of  twenty-one  Years,  Feme  Covert,  Noti  Compos  Mentis,  imprisoned  or 
beyond  the  Seas ;  that  then  such  Person  or  Persons  shall  be  at  Liberty  to  bring  the 
same  Actions',  so  as  they  take  the  same  within  such  Times  as  are  before  limited,  after 
their  coming  to  or  being  of  full  age,  Discovert,  of  same  Memory,  at  Large,  and 
returned  from  bevond  the  Seas,  as  other  persons  having  no  such  Impediment  should 
have  done.  20  Hen.  IIL,  c.  8 ;  3  Ed.  I.,  c.  39;  32  Hen.  VIII.,  c.  2 ;  1  Ma.  I.,  b«68. 
2,  c.  5." 
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the  Courts  of  Westminster  Hall,  if  one  of  the  great  banking-houses  in  London,  such 
as  Coutts'  or  Hammerslej's,  which  are  often  known  to  have  been  represented  hy  a 
single  individual,  were  to  claim  the  right  of  bringing  an  action  of  assumpsit  twenty 
years  after  the  contract  was  made,  on  the  ground,  that  the  individual  had  been, 
during  the  period,  '  beyond  the  seas.'  " 

From  the  above  judgment  the  present  appeal  was  brought. 

The  Appellant,  in  support  of  the  appeal,  submitted  that  the  judgment  of  the 
Supreme  Court  ought  to  be  reversed,  for  the  following  reasons: — 

[240]  First.  Because  the  Statute  of  Limitations,  the  21  Jac.  L,  c.  16,  did  not 
extend  to  India. 

Second.  Because,  at  all  events,  it  did  not  apply  to  an  action  between  Hindoos. 

Third.  Because,  even  assuming  that  the  Statute  did  extend  to  India,  and  also, 
that  it  applied  to  an  action  between  Hindoos,  yet  that  it  sufficiently  appeared  that 
the  Appellant  was  within  the  exceptions  and  saving  proviso  of  the  Statute. 

The  Respondent,  on  the  other  hand,  relied  upon  the  following  reasons  in  support 
of  the  judgment  of  the  Court  below:  — 

First.  Because  the  rejoinder  of  the  Respondent  to  the  replication  of  the  Appel- 
lant to  the  third  plea  of  the  Respondent  was  sufficient  in  law. 

Second.  Because,  under  the  circumstances,  and  under  Reg.  III.  of  1827,  the 
Appellant  was  an  inhabitant  of  the  island  of  Bombay,  and  subject  to  the  juris- 
diction of  the  Supreme  Court  at  the  time  when  the  cause  of  action  in  the  plaint 
mentioned  accrued,  and  ever  since  had  been  entitled  to  sue  and  liable  to  be  sued  in 
that  Court. 

Third.  Because,  inasmuch  as  the  Appellant  replied  to  the  Respondent's  third 
plea  and  tendered  an  issue  thereon,  it  was  not  competent  to  the  Appellant  to  object, 
and  she  was  estopped  from  objecting,  that  the  matters  in  the  third  plea  pleaded,  and 
the  Statutes  on  which  such  matters  were  and  are  founded,  were  not  nor  are  applic- 
able to  India. 

Fourth.  Because  any  judgment  given  for  the  Appellant  on  the  plaint  would  be 
erroneous  and  bad  in  law,  inasmuch  as  there  was  gross  and  manifest  error  in  the 
Record  and  proceedings  in  this,  to  wit,  that  although  the  Appellant  by  her  plaint 
complained  [241]  that  the  Respondent  wrongfully  converted  to  his  use  "  certain 
goods  and  chattels,  to  wit,  two  hundred  chests  of  opium,"  yet  she  nowhere  stated 
the  value  of  such  opium  or  chests,  or  of  any  part  of  it,  or  if  it  was  of  any  value,  and 
consequently,  no  damages  could  he  given  against  the  Respondent  in  respect  of  such 
alleged  wrongful  conversion. 

The  appeal  was  twice  argued ;  in  the  first  instance  *  (Dec.  5,  6,  and  7,  1851)  by 
Mr.  Peacock,  Q.C.,  and  Mr.  Leith,  for  the  Appellant;  and  Sir  Frederick  Thesiger, 
Q.C.,  Mr.  Whateley,  Q.C.,  and  Mr.  Bailey,  for  the  Respondent. 

The  case  stood  over  for  consideration.  As  the  Committee  who  heard  the  appeal 
did  not  agree  in  opinion,  the  case  was  directed  to  be  re-argued  by  one  Counsel  on 
each  side,  and  additional  members  of  the  Committee  attended  the  hearing  t  (Nov. 
26  and  27.  1852). 

The  appeal  was  re-argued  by  Mr.  Leith  for  the  Appellant;  and  Mr.  Whateley, 
Q.O.,  for  the  Respondent. 

The  points  lelied  upon  in  the  arguments  are  distinctly  stated  and  commented 
upon  in  the  judgment. 

On  tlie  question  of  the  application  generally  of  Eng-[242]-li8h  Statutes  to  India, 
The  Mayor  of  Lyorm  v.  The  East  India  Company  (1  Moore's  Ind.  App.  Cases,  175), 
Ramehurn  Chuckerbutty  v.  Eadamohun  Chuckerhutty  (Morton's  Decisions  of  Sup. 
Court,  353),  D'CotUo  v.  Da  Costa  (Morton's  Dec.  S.C.  356),  Ramloll  Thackoorseyda^s 
V.  SoojwmmiiU  Dhondmull  (4  Moore's  Ind.  App.  Cases,  339),  Attorney-General  v. 
Stewart  (2  Merivale's  Rep.  143),  1  Smoult  and  Ryan's  Rules  and  Orders,  p.  v.,  were 

*  Present :  The  Right  Hon.  Dr.  Lushiugton,  the  Right  Hon.  Sir  George  Turner 
(Vice-Chancellor),  and  the  Right  Hon.  Sir  Edward  Ryan. 

t  The  Committee  present  at  the  second  argument  were.  Lord  Truro,  Lord  Cran- 
worth,  the  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Right  Hon. 
Dr.  Lushington,  the  Right  Hon.  Sir  George  Turner  (Vice-Chancellor),  the  Right 
Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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cited;  and,  upon  the  extension  to  India,  of  the  Statute  of  Limitations,  21  Jac.  I.. 
c.  16,  The  Eatt  India  Company  v.  Oddtchurn  Paul  (5  Moore's  Ind.  App.  Cases,  43), 
Gyanchtmd  Shaw  v.  Mirza  Mahomed  Cazim  Ally  Khan  (Morton's  Dec.  S.C.  337), 
Attaram  Sircar  v.  Baillie  (Morton's  Dec.  S.C.  336),  Vereht  v.  Levett  (Morton's  Dec. 
S.C.  340),  Kistncuhunder  Sircar  v.  JiamdJione  Nuruly  (Morton's  Dec.  S.C.  345). 
Trelochun  Chatterjee  v.  Phillips  (Morton's  Dec.  S.C.  341),  Mohun  Permd  Takoor  v. 
LoU  Beharry  Takoor  (Morton's  Dec.  S.C.  342),  Williams  v.  Jones  (13  East,  439). 
Act,  No.  14,  of  1840  (introducing  into  India  the  9  Geo.  IV.,  c.  14)  (Theobald's  Acts 
of  the  Legislative  Council  of  India,  p.  390). 

And,  assuming  the  Statute  extended  to  India,  whether  it  applied  in  an  action  of 
trover  in  the  Supreme  Court  at  Bombay  by  Hindoos.  The  Court  being  bound  bv 
the  Statutes,  21  Geo.  III.,  c.  70,  s.  17 ;  37  Geo.  III.,  c.  142,  s.  13  ;  4  Geo.  IV.,  c.  71,  sees. 
7  and  9 ;  3  and  4  Will.  IV.,  c.  85 ;  and  Bombay  Charter,  8th  of  Dec.,  1823,  sees.  29 
and  32,  to  decide  the  question,  according  to  the  Hindoo  law.  By  which  law  the  lowest 
limitation  of  suits  is  ten  years.  1  Colebrooke's  Dig.,  ch.  cxiii. ;  1  Strange's  Hindoo 
Law,  p.  308,  2  ib.  465.  477  (2nd  edit.) ;  2  W.,Macnaghten's  Principles  and  Precedents 
of  [243]  Hindoo  Law,  269  ;  Mahadan  Dutt  v.  Mvtteechund  (Morton's  Dec.  S.C.  344)  ; 
Bengal  Regulations,  III.  of  1793,  s.  14,  and  II.  of  1805,  s.  3,  cl.  3 ;  Bombav  Reg.  V. 
of  1827,  ch.  1,  8.  3,  cl.  1 ;  Bombay  Code,  p.  186. 

And,  upon  the  question  of  the  application  of  the  lex  fori,  whether  the  English  or 
Hindoo  law  of  limitations  was  the  rule,  the  following  authorities  were  referred  to : 
The  British  Linen  Company  v.  Drwmmond  (10  B.  and  C.  903),  Iliffgins  v.  Scott  (2 
Barn,  and  A.  413),  De  la  Vega  v.  Vianna  (1  Barn,  and  Ad.  28i),Dotin  v.  lArppmann 
(5  Clk.  and  Fin.  1),  Huber  v.  Stiener  (2  Bing.  N.C.  202;  S.C.  2  Dowl.  Prac.  Cases, 
781),  Johnstone  v.  Beattie  (10  Clk.  and  Fin.  42),  Trim-bey  v.  Vignier  (1  Bing.  N.C. 
151),  Bury  v.  Goldner  (1  Dowl.  and  Lown.  834),  Beerchund  Podar  v.  Eamanath 
Tayore  (1  Taylor  and  Bell's  S.C.  Reps.  131),  Sree  Mvtty  Moha  Ranee  Comuleootvry 
V.  Russickchunder  Naoghy  (Bignell's  Reps.  13),  Story's  Conf.  of  Laws,  ch.  liv.  sees. 
556-7,  577.  579  (2  edit.),  1  Burges  Comm.  on  Col.  and  For.  Law,  ch.  i.  ])p.  24  and 
27,  Story  "  On  Bills  of  Exchange,"  ch.  v.  s.  146  (Edit.  1843). 

Upon  the  construction  of  the  words  of  the  exception  in  the  Statutes,  21  Jac.  I., 
c.  16,  s.  7,  and  4  Anne,  c.  16,  s.  19,  "  beyond  the  seas,"  being  synonymous  in  legal 
import  to  the  words  "  out  of  the  realm,"  used  in  the  previous  Statutes  of  Limitation, 
1  Rich.  III.,  c.  7,  s.  3,  4  Hen.  VII.,  c.  24,  32  Hen.  VIII.,  c.  2,  s.  9,  King  v.  Walker  (1 
W.  Bla.  286),  Stowel  v.  Lord  Zowh  (1  Plowden's  Rep.  376),  Lane  v.  Bennett  (1 
Mee.  and  Wels.  70),  Nightii\^ale  v.  Adcmis  (1  Show.  91),  Battershy  v.  Kirk  (2 
Bing.  N.C.  584),  [244]  Yerelst  v.  Levett  (Morton's  Dec.  340),  Dwarris  "On  Statutes," 
557.  669  (2nd  edit.),  3  Burge's  Comm.  on  Col.  and  For.  Law,  117,  Co.  Litt.  260.  «.. 
260.  b.,  261.  a.,  261.  b..  Statutes,  32  Hen.  VIIL,  c.  2,  1  Mar.,  Sess.  2,  c.  5,  4  Anne,  c. 
16,  s.  19,  and  3  and  4  Will.  IV.,  c.  27,  were  referred  to. 

And,  upon  the  fact  pleaded  in  the  replication,  of  the  Plaintiff  being,  at  the  time 
when  the  cause  of  action  accrued,  a  resident  at  Malwa,  an  independent  State  without 
the  territories  of  the  East  India  Company,  being  within  the  saving  of  the  7tli 
section,  Smith  v.  HUl  (1  Wils.  134),  Perry  v.  Jackson  (4  Term.  Rep.  516),  WUliams 
V.  Jones  (13  East,  439),  Strithorst  v.  Graeme  (2  W.  Bla.  723 ;  S.C.  3  Wils.  145). 

As  to  the  constructive  inhabitancy  of  the  Appellant  at  Bombay,  by  carrying  on 
business  there  by  a  gomastah,  who  was  amenable  to  tJie  Jurisdiction  of  the  Supreme 
Court,  Bombay  Reg.  III.  of  1827,  c.  1,  s.  3,  els.  1  and  2.  Thomson  v.  Davenport  (9 
B.  and  C.  78,  and  2  Smith's  Leading  Cases  212,  where  all  the  authorities  on  this  point 
are  collected),  were  cited. 

On  the  objection  to  the  pleadings.  That  it  was  necessary  to  aver  that  the  parties 
were  Hindoos  to  entitle  the  Plaintiff  to  insist  upon  the  Hindoo  law  of  limitations 
being  applied,  MaJiadan  Dutt  v.  Mutteechund  (Morton's  Dec.  344),  Mohun  Persad 
Takoor  v.  LoU  Beharry  Takoor  (Morton's  Dec.  342).  That  there  was  error  upon 
the  record,  the  plaint  omitting  to  aver  the  value  of  the  opium  converted,  and  con- 
sequently that  no  damages  could  be  given  in  respect  of  such  conversion.  The  Mayor 
of  Reading  v.  Clarke  (4  B.  and  Aid.  268),  Arbouin  v.  Anderson  (1  Q.B.  Rep.  498), 
Darliwj  v.  Gur-l2/^'\-ney  (2  Cromp.  and  Mee.  226  ;  S.C.  4  Tyr.  2).  Stephen  "  On 
Pleading,"  p.  332  (5th  edit.).  That  the  objection  that  the  parties  were  Hindoos 
could  not  be  now  raised,  as  it  was  not  contained  in  the  points  intended  to  be  made 
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upon  the  argument  upon  the  demurrer  to  the  replication,  Arboum  t.  Anderson  (1 
Q.B.  Rep.  498),  Stephen  "  On  Pleading,"  p.  164,  2  Smoult  and  Ryan's  Rules  and 
Orders,  p.  69,  were  severally  cited. 

Judgment  was  reserved,  and  now  delivered  by 

Sir  John  Jervis  (Dec.  12,  1863). — This  is  an  appeal  from  a  judgmmit  pro- 
nounced for  the  Respondent  by  the  Supreme  Court  of  Bombay,  upon  a  demurrer  to 
the  rejoinder. 

The  plaint  is  in  the  ordinary  form  in  trover,  and  describes  the  Plaintiff  and 
Defendants  to  be  Hindoos,  and  the  Defendants  to  be  merchants  trading  in  Bombay. 

The  Defendants  pleaded  the  English  Statute  of  Limitations,  21  James  I.,  c.  16, 
in  the  ordinary  form. 

The  Plaintiff  replied  that,  during  the  period  of  prescription,  she  had  resided  in 
parts  without  the  territories  of  the  East  India  Company,  and  without  the  juris- 
diction of  the  Court. 

The  Defendant,  the  present  Respondent  (the  other  Defendant  died  before  re- 
plication), rejoined,  that  the  Plaintiff  had,  during  the  period  aforesaid,  carried  on 
trade  in  Bombay  by  an  agent,  and  that  the  goods,  at  the  time  of  the  alleged  conversion, 
were  in  Bombay,  and  were  the  goods  of  the  Plaintiff's  Bombay  firm. 

The  Plaintiff  demurred  to  this  rejoinder,  and  after  argument  the  demurrer  was 
overruled,  and  judgment  pronounced  for  the  Defendailt. 

By  the  notes  of  Chief  Justice  Perry,  of  the  reasons  for  overruling  the  demurrer, 
it  appears,  that  the  only  [246]  question  argued  before  the  Court  was  the  validity  of 
the  rejoinder. 

The  questions  raised  during  the  argument  before  this  Committee  were. 

First.  Whether  the  English  Statute  of  Limitations,  1  Jsuues  I.,  c.  16,  applies 
to  those  parts  of  India  which  are  subject  to  the  government  of  the  East  India 
Company. 

Second.  If  the  Statute  does  apply,  whether,  as  it  appears  by  the  record  that  the 
parties  are  Hindoos,  the  plea  of  the  Statute  of  Limitations  is  a  good  plea. 

Third.  Whether  the  replication  sets  forth  matter  which  shows  the  Plaintiff'  to 
have  resided,  during  the  period  of  limitation,  in  parts  "  beyond  the  seas,"  within 
the  meaning  of  the  saving  in  the  7th  section  of  the  Statute. 

Fourth.  Whether  the  rejoinder  presents  an  answer  in  law  to  the  replication. 

During  the  argument  of  the  objection  to  the  plea,  upon  the  ground  of  its  being 
inadmissible  in  a  suit  between  Hindoos,  a  doubt  was  suggested  whether  the  fact  that 
the  parties  are  Hindoos,  sufficiently  appears  upon  the  record  to  give  rise  to  the 
objection.  Upon  consideration,  tlie  Committee  is  satisfied  that  the  fact  does 
sufficiently  appear. 

The  Charter,  which  applies  to  the  Court  of  Bombay,  requires  that  regard  should 
be  had  to  the  religion,  manners,  and  usages  of  the  natives  of  India,  in  the  issuing 
and  execution  of  process,  and,  therefore,  to  enable  the  proper  process  and  service  t« 
be  adopted,  the  plaint  which  precedes  the  process  is  required  to  state  if  the  parties 
are  Mahomedans  or  Gentoos,  and,  in  practice,  the  allegation  in  the  plaint  is  regarded 
throughout  the  cause  as  a  sufficient  averment  of  the  fact  for  all  judicial  purposes. 

[247]  It  does  not  appear  that  any  objection  was  urged  in  the  Court  below  upon 
this  point,  which  is  satisfactorily  accounted  for,  by  the  notoriety  of  the  practice, 
to  the  effect  stated. 

The  first  point  to  be  considered  is,  whether  the  parts  of  India,  under  the  govern- 
ment of  the  East  India  Company,  are  subject  to  the  application  of  the  Statute,  21 
James  I.,  o.  161 

This  question  appears  to  have  arisen  in  the  year  1811,  in  the  case  of  Williamt 
V.  Jonei  (13  East,  439),  but  no  judgment  was  then  pronounced  upon  it.  In  that  case, 
the  cause  of  action  had  arisen  in  India.  The  action  was  commenced  in  the  Court  of 
King's  Bench,  and  the  Defendant  pleaded  the  Statute  of  Limitations,  to  which  the 
Plaintiff  replied  the  Statute  of  4  Anne,  c.  16,  s.  19,  that  when  the  causes  of  action 
accrued,  and  since,  until  within  six  years  of  the  commencement  of  the  action,  the 
Defendant  was  beyond  seas.  The  Defendant  rejoined,  and  pleaded  the  existence 
of  the  Supreme  Court  at  Calcutta,  as  established  by  the  Charter,  under  the  13 
Geo.  III.,  c.  63,  having  a  like  jurisdiction  as  the  Judges  of  the  Court  of  King's  Bench, 
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within  Great  Britain,  and  that  at  the  time  and  more  than  six  years  after  the  caiue 
of  action  accrued,  both  PIainti£[  and  Defendant  resided  within  the  jurisdiction  of 
that  Court,  and  were  subject  thereto,  and  that  no  action  had  been  commenced.  Upon 
the  part  of  the  Plaintiff,  it  was  contended  that,  by  the  very  terms  of  the  Statute,  it 
could  not  apply  to  India,  as  the  exceptions  in  favour  of  parties  being  beyond 
seas  could  not  apply  to  India,  the  seas  meant  in  the  Statute,  being  the  four  seas  of 
England,  and  further,  that  even  if  the  Statute  did  extend  to  India,  either  without  the 
exception  or  with  a  different  sense  to  be  put  upon  it,  still  the  jurisdiction  of  the 
Court  of  King's  Bench  was  not  excluded.  [248]  The  case  was  decided  upon  the 
ground,  that  at  all  events  the  jurisdiction  of  the  Court  of  King's  Bench  was  not 
excluded ;  and  Lord  Ellenborough  said,  "  Assuming  that  the  Statute  and  Charter 
referred  to  had  given  jurisdiction  to  the  Indian  Courts,  and  that  the  Courts  had 
adopted  the  Statutes  of  Limitation,  still  those  Statutes  could  only  have  the  effect 
of  barring  the  remedy  in  those  Courts,  but  did  not  extinguish  the  right." 

The  extent  of  the  authority  of  this  case  is  merely  that  Lord  Ellenborough  did 
not  express  any  doubt  of  the  competency  of  the  Courts  in  India'to  adopt  the  Statute. 

It  is  abundantly  clear,  that  since  1811  the  Statut«  has  been  adopted  in  India, 
and  made  the  foundation  of  judgments  by  the  Supreme  Courts  there,  and  that 
adoption  has  been  recognised  and  acted  upon  by  this  jurisdiction,  in  the  case  of 
The  East  India  Company  v.  Oditchum  Paul,  reported  in  the  5th  volume  of  Moore's 
Ind.  App.  Cases,  p.  43,  in  which  case  the  Statute  was  pleaded  on  the  part  of  the  East 
India  Company,  whose  agents  could  not  but  be  fully  informed  wheUier  the  Statute 
was  acted  upon  in  the  Courts  in  India.  The  recognition  and  adoption  by  this 
jurisdiction  of  the  plea  in  that  case,  is,  of  course,  of  the  greatest  weight  upon  the 
present  occasion. 

The  case  was  an  action  of  assumpsit,  brought  to  recover  damages  for  the  breach 
of  a  contract,  in  not  delivering  a  quantity  of  salt.  The  East  India  Company 
pleaded,  among  other  pleas,  that  the  cause  of  action  did  not  arise  infra  sex  onflot. 
The  Plaintiff  took  issue  upon  that  plea.  The  cause  was  afterwards  tried  before  two 
of  the  Judges,  who,  upon  the  evidence  then  given,  held,  that  the  cause  of  action  did 
[249]  accrue  within  six  years,  and  entered  the  verdict  for  the  Plaintiff,  upon  the 
issue  joined  upon  that  plea.  A  motion  was  afterwards  made  for  a  new  trial,  which 
was  refused,  and  the  East  India  Company  appealed  against  the  rule  refusing  the 
new  trial,  and  contended,  that  the  evidence  proved  the  cause  of  action  to  have 
arisen  more  than  six  years  before  the  commencement  of  the  action. 

No  question  was  raised  by  the  parties  during  the  argument  of  that  case,  as  to  the 
application  of  the  Statute  to  India ;  but  Lord  Campbell  inquired  of  the  Bar,  if  the 
Statute,  21  James  I.,  c.  16,  extended  to  India,  and  was  answered  by  the  then  Attorney- 
General,  of  counsel  for  the  East  India  Company,  that  it  was  introduced  into  India 
previously  to  the  Charter,  and  that  statement  was  not  controverted  by  the  cotmsel 
for  Respondent,  of  whom  Mr.  Leith  was  one,  a  gentleman  long  eminent  as  a  prac- 
titioner at  the  Indian  Bar,  and  consequently  well  acquainted  with  the  practice. 
The  Judicial  Committee  considered,  that  the  plea  of  the  Statute  of  Limit-ations  was 
not  in  that  case  entitled  to  favour,  and  would  have  been  astute  to  discover  any 
ground  upon  which  the  verdict  which  had  been  entered  for  the  Plaintiff  (the  Re- 
spondent) could  be  supported.  But  the  Committee  held,  that  the  facts  established 
that  the  cause  of  action  had  arisen  more  than  six  years  before  the  commencement  of 
the  action,  and  made  the  rule  absolute  for  setting  aside  the  former  verdict  for  the 
Respondent,  and  for  a  new  trial;  thus  upholding  the  plea  against  the  apparent 
merits  of  the  case. 

This  Committee  is  satisfied  that  the  Statute  of  Limitations  has  been  adopted 
and  acted  upon  by  the  Courts  in  India,  and  such  adoption  has  been  recog'-[2B0]-nised 
and  acted  upon  by  this  jurisdiction,  and  the  Committee  considers  that  such  appli- 
cation of  the  Statute  ought  not  now  to  be  questioned,  whatever  doubts  might  have 
originally  existed  on  the  subject. 

The  Statute  being  applicable  to  India,  it  becomes  necessary  to  consider,  whether  a 
residence  in  India,  but  out  of  the  territories  under  the  government  of  the  East  India 
Company,  is,  in  legal  import,  a  residence  "  beyond  the  seas  "  within  the  meaning  of 
the  Statute,  21  James  I.,  c.  16,  sec.  7. 

TbeHe  words  "  beyond  the  seas  "  are  of  extensive  application  in  the  law,  many 
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ancient  rights  being  saved  by  the  Common  Law  to  persons  "  beyond  the  seas ; "  it  is, 
therefore,  of  considerable  importance  to  ascertain  what  has  been  deemed  to  be  the 
legal  import  and  meaning  of  them,  because,  if  it  shall  appear  that  they  have  long 
been  used,  in  a  sense  which  may  not  improperly  be  called  technical,  and  have  been 
judicially  construed  to  have  a  certain  meaning,  and  have  been  adopted  by  the  Legis- 
lature in  that  sense,  long  prior  to  the  Statute,  21  James  I.,  c.  16,  the  rule  of  con- 
struction of  Statutes  will  require,  that  the  words  in  the  Statute  should  be  construed 
according  to  the  sense  in  which  they  had  been  so  previously  used,  although  that  sense 
may  vary  from  the  strict  literal  meaning  of  them. 

The  Statute,  21  James  I.,  c.  16,  was  the  first  Statute  which  limited  the  period  in 
which  personal  actions  should  be  brought,  but  that  Statute  seems  to  be  strictly  in 
pari  materia  with  the  32  Henry  VIII.,  c.  2,  which  limited  the  period  during  which 
real  actions  should  be  brought,  and  also  with  other  Statutes,  which  may  be  called 
Statutes  of  Limitation,  such  as  the  Statute  of  Fines,  which  limited  the  period  [251] 
for  making  entry  and  taking  proceedings  to  avoid  fines.  The  object  of  the  pro- 
visions in  all  the  Statutes  referred  to  is  the  same,  that  is,  to  give  effect  to  the  maxim, 
"  Interest  reipublicae  ut  sit  finis  litium." 

The  words  "  beyond  the  seas,"  as  before  stated,  were  well  known  to  the  Common 
Law,  before  the  enactment  of  any  Statute  containing  those  words;  as  in  the  case 
where  a  descent  was  cast  after  a  disseizin,  the  entry  of  the  disseizor  was  tolled,  unless 
the  disseizee  was  beyond  the  seas ;  and  relief  from  forfeiture,  by  default,  of  copy- 
holds, is,  in  many  cases,  allowed  by  reason  of  the  defaulters  having  been  beyond  the 
seas,  as  in  Underhill  v.  Kelsey  (3  Cro.  Jac.  226). 

The  question,  therefore,  is,  whether  the  words  "  out  of  the  realm,"  or  "  out  of  the 
lands,"  or  "  out  of  the  territories,"  are  synonymous,  in  legal  import,  with  the  words 
"  beyond  the  seas."  To  arrive  at  a  correct  conclusion,  it  will  be  necessary  to  refer 
to  the  various  Statutes  and  authorities. 

The  first  Statute,  relevant  to  this  subject,  is  the  Statute,  De  donis,  13  Edw.  I., 
which  enacted,  that  fines  in  certain  cases  should  be  void,  and  that  neither  heirs  nor 
reversioners  need  make  any  claim,  though  they  should  be  within  England.  This 
enactment  seems  to  have  referred  to  the  law  of  "  Continuall  Claime."  which  was 
subject  to  a  saving  in  favour  of  persons  "  beyond  the  seas." 

The  Statute,  18  Edw.  I.,  Stat.  4,  makes  fines  binding  upon  all  parties  and  privies 
"  within  the  four  seas." 

Littleton,  in  section  441,  treats  of  the  law  before  the  Statute  of  Non-claim,  34 
Edw.  III.,  c.  16,  and  says,  "  So  it  is  proved,  that  if  a  stranger  that  hath  right  unto 
the  tenements,  if  he  were  out  of  the  realme  at  the  [252]  time  of  the  fine  levied,  etc., 
shall  have  no  dammage,  though  that  hee  made  not  his  claim."  And  Lord  Coke,  in 
the  Second  Inst.,  p.  337,  in  reading  upon  the  Statute  of  13  Edw.  I.,  says,  "  Hereby 
it  may  be  gathered  (as  the  law  was),  that  a  fine  at  the  Common  Law  did  not  bind  a 
stranger  that  was  within  age,  in  prison  or  beyond  the  seas."  Further,  Littleton, 
in  chapter  vii.,  on  "  Continuall  Claime,"  section  439,  says,  in  reference  to  excuse 
for  "  Continuall  Claime,"  "  In  the  same  manner  it  seemeth,  that  where  a  man  is  out 
of  the  realme,  and  the  disseizor,  dieth  seized,  that  such  discent  shall  not  hurt  the 
disseizee,  but  for  that  hee  could  not  make  continuall  claime,  it  seems  to  them,  that 
when  he  commeth  into  England  he  may  enter." 

It  will  be  observed,  that  in  this  section,  Littleton  uses  the  words.  "  out  of  the 
realme,"  and  "  commeth  into  England,"  in  reference  to  riglits  which  had  been  pro- 
served  to  persons  who  should,  iu  technical  language,  be  "  beyond  the  seas."  And 
Lord  Coke,  in  commenting  upon  this  section,  (260.  b)  says,  "  Hors  du.  royaultne  {id 
est),  extra  rerjnum;  as  much  as  to  say,  as  out  of  the  power  of  the  King  of  England 
as  of  his  crowne  of  England ;  for,  if  a  man  be  upon  the  sea  of  England,  he  is  within 
the  kingdom  or  reahne  of  England,  and  within  the  ligeance  of  the  Kinj;  of  England, 
as  of  his  crowne  of  England.  And  yet  altum  mare  is  out  of  the  jurisdiction  of  the 
common  law."  He  afterwards  says,  "  And  note,  Littleton  saith  not,  beyond  the  sea, 
or  extra  quatuor  maa-ia,  for  a  man  revera  may  be  intra  quatiior  maria,  and  yet  out 
of  the  realme  of  England.  But  intra  guatitor  maria,  or  extra,  is  taken  by  construc- 
tion to  be  within  the  realme  of  England,  or  the  dominions  of  the  same." 

In  the  above  statement  of  the  section  in  Littleton,  [263]  certain  words  have  been 
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omitted  which  are  in  the  section,  which  import  that  the  absence  beyond  seas  should 
be  in  the  service  of  the  king,  but  those  words  are  irrelevant  and  immaterial,  as  it 
distinctly  appears  in  subsequent  sections  and  commentaries,  and  in  Bracton,  lib.  5, 
foL  436,  referred  to  by  Lord  Coke,  "  that  the  being  in  the  king's  service  is  not  a 
qualification  attached  to  the  being  beyond  seas." 

In  Littleton,  section  440,  the  words  "  out  of  the  realme  "  and  "  within  the  reahne," 
are  used  ten  times  in  reference  to  this  saving,  by  being  "  beyond  the  seas,"  and  the 
comments  upon  this  section,  (261,  a,  261,  b,)  which  treat  at  large  the  proper  mode 
of  pleading  in  reference  to  this  subject,  frequently  adopt  the  expression  "  out  of  the 
realme." 

It  appears  to  the  Committee  that  these  Statutes  and  commentaries  establish,  that 
the  words  "  being  out  of  England,"  "  out  of  the  realme,"  and  "  beyond  the  seas," 
were  deemed  to  be  synonjrmous  in  legal  import;  and  the  several  Statutes  relating 
to  fines  have  also  a  bearing  upon  the  question. 

The  Statute.  1  Rich.  III.,  c.  7,  s.  3,  binds  all  parties  by  the  fine,  except  those  "  out 
of  this  realm  of  England."  And  in  section  6,  actions  are  saved  if  brought  within 
five  years  after  come  "  within  this  land."  The  4  Hen.  VII.,  c.  24,  refers  to  persons 
"  out  of  the  realm."  The  23  Eliz.,  c.  3,  s.  3,  saves  writs  of  error  to  recover  fines  to 
persons  "  beyond  the  seas."  The  27  Eliz.,  c.  9,  s.  3,  on  the  same  point.  The  saving 
is  also  to  persons  "  beyond  the  seas."  There  is  a  material  case  reptorted  in  Fitz- 
herbert's  Abr.  under  the  title  of  "  Continuall  Claime  et  non  Claime,"  and  which  is 
cited  in  Stowel  v.  Ijord  Zouch  (1  Plowden,  376).  Fitzherbert  is,  of  course,  of  [264] 
the  highest  authority,  and  Lord  EUenborough  said,  that  no  better  authority  than 
Plowden  could  be  cited.  The  case  is  thus  stated.  In  the  8th  Rich.  11.,  a  party 
pleaded  in  bar  a  fine,  levied  before  the  Statute  of  Non-claim,  and  alleged,  that  the 
Plaintiff  was,  a  year  and  a  day  after  the  fine  levied,  within  the  four  seas,  and  did 
not  claim.  Tlie  Plaintiff  replied,  that  he  was  at  that  time  in  Scotland  the  whole 
year  and  a  day,  without  that  he  was  in  England.  And  it  was  held,  that  Scotland 
being  another  land  and  another  realm  by  itself,  the  replication  was  sufficient. 

The  right  of  entry  of  a  disseizee,  in  the  absence  of  continual  claim,  being  by  the 
Common  Law  saved  by  an  absence  "  beyond  the  seas,"  this  case  shows,  that  Scotland, 
being  out  of  the  realm,  was  within  the  saving  being  "  beyond  the  seas."  Further, 
the  case  itself  referred  to  a  saving  in  a  Statute  expressed  in  the  words  "  beyond  the 
seas."  But  Fitzherbert,  by  reporting  the  case  under  the  head  of  "  Continuall  Oaime 
et  non  Claime,"  evidently  meant,  that  a  residence  in  Scotland  would  also  be  within 
a  CcMnmon  Law  saving  expressed  in  the  same  words. 

Lord  Coke's  Commentaries,  260,  a  and  260,  b,  upon  Littleton,  sec.  439  and  440, 
will  be  found  quite  confirmatory  of  the  principle  of  the  decision  before  mentioned. 

The  Statute  of  the  32  Hen.  VIII.,  c.  2,  is  immediately  in  connection  with  the 
21  James  I.,  c.  16.  That  Statute  first  required,  that  all  real  actions  should  be 
brought  within  a  definite  number  of  years  by  all  persons  within  the  realm,  and  saved 
the  remedies  to  other  persons  within  certain  periods  after  coming  within  the  realm, 
and  it  was  correctly  asserted  by  Wedderburn,  of  counsel  in  the  case  of  King  v.  [256] 
Walker,  hereafter  mentioned,  that  Sir  Robert  Brooke,  a  very  high  authority,  in  his 
learned  readings  upon  this  Statute,  always  considered  and  used  the  words  "  out  of 
the  realm  "  as  synonymous  with  the. words  "  beyond  the  seas."  The  passage  referred 
to  in  Brooke  will  be  found  in  the  seventh  lecture,  page  121,  and  in  the  eighth  lecture, 
pages  121  and  123. 

In  section  2  of  the  Statute,  21  James  I.,  c.  16,  it  is  enacted,  that  if  any  person 
being  entitled  to  writs  in  real  actions,  etc.,  shall  be  "  beyond  the  seas,"  then  such 
persons'  rights  are  saved  to  them  for  ten  years  after  coming  into  this  realm ;  and  in 
section  7,  it  is  enacted,  that  if  persons  entitled  to  bring  personal  actions  shall,  when 
the  cause  of  action  accrues,  be  "  beyond  the  seas,"  then  such  persons  may  sue  within 
the  limited  period,  after  they  shall  have  returned  from  "  l>eyond  the  seas." 

The  Statute,  4  Anne,  c.  16,  saves  the  right  of  certain  actions  in  refer«ice  to 
the  words  "  beyond  the  seas." 

There  are  two  decisions  upon  the  Statute  of  21  James  I.,  c.  16,  to  which  it  is 
necessary  to  advert. 

The  case  of  Kwig  v.  Walker  (1  W.  Bla.  286),  in  which  to  an  action  of  assumpsit 
the  Defendant  pleaded,  non  atsumpxit  infra  sex  annos.     The  Plaintiff  replied,  tiiat 

892 


Digitized  by 


Google 


BUCKMABOYS  V.  LULLOOBHOY  MOTTICHUND  [1851-52J   V  MOOBE  DID.  A».,  M* 

lie  had  been  resident  in  foreign  parts  out  of  the  kingdom  of  England,  to  wit,  at 
Glasgow,  in  Scotland.  The  Defendant  demurred.  The  Court  held  the  replication 
bad,  upon  the  ground,  that  by  the  Act  of  Union,  Scotland  became  part  of  the  realm  of 
Great  Britain,  and  was  no  longer  "  beyond  the  seas,"  which  words  were  satisfied 
only,  by  a  party  being  beyond  what  constitutes  the  realm  for  the  time  being. 
Wedderbum,  in  support  of  this  replication  said,  that  [256]  persons  out  of  the  juris- 
diction of  the  Courts  of  the  country,  though  not  literally  "  beyond  the  seas,"  or  out 
of  the  King^s  subjection,  were  yet  within  the  saving  of  the  Statute,  and  referred  to 
Brooke's  reading  before  mentioned ;  but  Dennison,  Justice,  said,  this  was  a  new  experi- 
ment, and  that  the  Statutes  of  Limitation  of  Jauies  and  Anne  were  both  express, 
that  the  party  to  be  excused  must  be  "  beyond  the  seas,"  and  that  he  did  not  under- 
stand what  the  replication  meant,  by  "  foreign  parts,"  and  that  the  party  must  be 
"  beyond  the  seas,"  which  was  the  old  and  true  expression ;  and  added,  that  "  before 
the  Union,  England  was  an  island  of  itself ;  since  the  Union,  Scotland  is  made  part 
of  it."  From  the  observations  of  Wilmot,  Justice,  it  would  seem  that  the  word 
"  Island  "  is  stated  by  mistake  of  the  reporter,  instead  of  kingdom.  Wilmnt.  Justice, 
said,  "  There  is  no  such  kingdom  as  England  now.  Plaintiff,  therefore,  while  in 
Scotland,  was  not  out  of  the  reahn.  Besides,  that  is  not  now  the  phrase :  the  Legis- 
lature, by  altering  it  to  beyond  the  seas,  at  such  a  critical  juncture,  seems  to  have 
pointed  at  this  very  case  of  dwelling  in  Scotland." 

The  alteration  here  spoken  of,  perhaps  referred  to  the  adoption  of  the  words 
"  beyond  the  seas  "  in  this  Statute,  while  the  words  in  32  Hen.  VIII.,  c.  2,  were  "  out 
of  the  realm." 

The  experiment  referred  to  by  Mr.  Justice  Dennison  was  the  attempt  to  make  the 
words,  "  out  of  the  jurisdiction  of  the  Court,"  synonymous  with  the  words  "  beyond 
the  seas." 

The  substance  of  the  determination  is,  that  the  words  "  beyond  the  seas,"  within 
the  meaning  of  the  saving  clause,  could  only  be  satisfied  by  the  party  being  out  of 
what  should  constitute  the  realm,  for  the  [267]  time  being,  and  that  Scotland,  at  the 
time  of  the  plea  being  part  of  the  realm,  was,  therefore,  not  within  the  saving. 

The  decision  so  understood  is  consistent  with,  and  to  the  same  effect  as,  the  case 
reported  in  Fitzherbert,  and  cited  in  Plowden,  and  with  the  doctrine  stated  in  Lord 
Coke's  Commentaries,  260,  b ;  inasmuch  as  in  the  time  of  Richard  II.,  Scotland  was 
"  out  of  the  realm,"  and,  therefore,  might  be  well  deemed  to  be  "  beyond  the  seas," 
within  the  Statute;  and  at  the  time  of  the  case  of  Kinff  v.  Walker,  Scotland  had 
become  part  of  the  realm  of  Great  Britain,  and,  therefore,  had  ceased  to  be  "  beyond 
the  seas,"  within  the  meaning  of  the  Statute.  After  the  Union  with  Scotland, 
difficulties  arose  in  regard  to  the  effect  of  writs  of  ne  exeat  regiw,  which,  while 
restraining  the  parties  from  going  out  of  the  realm,  permitted  them  to  go  to  Scot- 
land, which  was  out  of  the  jurisdiction  of  the  Court,  and  it  was  deemed  necewary 
to  alter  the  writ  and  the  recognizance,  by  extending  the  restraint  to  Scotland  by 
name. 

The  case  of  Latie  v.  Bennett  (1  Mee.  and  Wels.  70)  calls  for  some  remark.  The 
Plaintiff,  in  answer  to  a  plea  of  the  Statute  of  Limitations,  replied,  the  residence 
of  the  Defendant  in  Ireland.  Issue  was  taken  upon' the  replication,  and  a  verdict 
found  for  the  Plaintiff.  A  motion  was  afterwards  made  by  the  Defendant  to  enter 
judgment  for  him,  non  obstante  veredicto,  upon  the  ground,  that  Ireland  was  not 
now  a  place  beyond  the  seas  within  the  4  Anne,  c.  16,  s.  19.  The  Court  discharged 
that  rule  upon  the  authority  of  a  decision  by  Lord  Holt,  in  a  case  erroneously  cited, 
as  the  case  of  Nightini/ale  v.  [258]  Adams  (1  Show.  91),  but  the  case  intended  was  an 
Anonymous  case  (1  Show.  61),  in  which  Lord  Holt  is  reported  to  have  held  upon  con- 
sideration, upon  the  Statute  of  Limitations,  21  James  I.,  c.  16,  that  Ireland  was 
"  beyond  the  seas  "  within  the  meaning  of  that  Statute.  Lord  Abinger,  in  delivering 
judgment  in  Lane  v.  Beimett,  entered  largely  into  the  question  of  the  legal  import  of 
the  words  "  beyond  the  seas,"  and  referred  to  many  of  the  Statutes  before  mentioned, 
and  to  Littleton  and  Lord  Coke's  Commentaries  as  authorities,  that  the  words 
"  beyond  the  seas  "  and  "  out  of  the  realm,"  had  been  used  as  synonymous  in  legal 
meaning,  but  decided  that  Ireland  continued  to  be  a  place  "  beyond  the  seas,"  not- 
withstanding the  Act  of  Union.  The  case  of  King  v.  Walker  is  mentioned  in  the 
judgment  by  Lord  Abinger,  as  a  decision  negativing  that  the  words  "  beyond  the 
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seas  "  and  "  out  of  the  realm  "  are  synonymous,  but  it  may  be  doubted  whether  that 
view  of  the  decision  was  correct.  It  would  rather  ae&n,  as  before  stated,  that  the 
Court  held,  that  the  meaning  of  the  expression  "  beyond  the  seas  "  was  beyond,  or 
"  out  of  the  realm,"  and  that  at  the  time  of  the  replication,  Scotland  was  not "  out  of 
the  realm,"  and,  therefore,  not  "  beyond  the  seas,"  and  consequently  not  within  the 
saving.  The  judgment  also  referred  to  a  note  in  Jenkins's  Eight  Centuries  R^. 
Case  18,  that  since  the  Union,  a  husband  while  in  Scotland  would  not  be  deemed 
beyond  the  seas  so  as  to  create  the  presumption  of  non  access. 

In  the  case  of  Battersby  v.  Kirk  (2  Bing.  N.C.  584),  it  was  also  held,  that  Irdand, 
for  the  purpose  of  that  decision,  was  a  place  "  beyond  the  seas."  The  question  was, 
whether  goods  landed  in  the  Bristol  [269]  Docks  were  liable  to  the  d\i»  imposed  by 
the  Bristol  Dock  Acts,  upon  goods  imported  from  parts  beyond  the  seac.  The  case 
underwent  an  elaborate  argument  upon  the  efiect  and  construction  of  several  Statutes 
relating  to  the  trade,  navigation,  and  various  other  matters  connected  with  Ireland, 
all  of  which  are  foreign  to  this  case.  The  judgment  turned  entirely  upon  the  con- 
struction of  those  Statutes,  and  with  reference  to  them,  goods  from  Ireland  landed  in 
the  Bristol  Docks  were  deemed  to  be  subject  to  the  dues  imposed  upon  goods  imported 
from  parts  beyond  the  seas.  That  case,  therefore,  does  not  seem  to  have  any  appli- 
cation to  the  present  case. 

The  Committee,  therefore,  are  of  opinion  that  the  Statute  of  Limitations  must 
at  this  time  be  deemed  to  be  applicable  to  India ;  and  that  to  construe  the  7th  section 
literally  would  be  to  withhold  the  benefit  of  a  saving  from  India,  which  it  was  in- 
tended by  the  Legislature  should  prevail  where  the  Statute  was  contemplated  to 
operate  at  all,  that  is  in  England,  and  that  it  would  be  contrary  to  reason  and  justice 
to  hold,  that  the  Legislature  should  be  deemed  to  have  intended  that  the  Statute 
should  become  operative  in  any  place  where,  by  a  due  construction  of  the  7th  section, 
the  saving  could  not  apply. 

A  necessity  that  the  words  "  beyond  the  seas  "  should  be  construed  literally,  would 
create  a  great  doubt  of  the  correctness  of  the  decisions  which  hold  the  Statute  to  be 
applicable  to  India,  but  if  those  words  legally  construed  will  give  to  India  all  the 
benefit  which  the  Legislature  intended  the  Statute  should  bestow,  the  adoption  of 
the  Statute  in  India,  in  that  case,  seems  to  be  free  from  objection,  as  the  policy  of  the 
[260]  Statute  seems  equally  applicable  to  India  as  to  England.  And,  upon  a  review 
of  the  Text  books,  Statutes  and  decisions,  we  are  of  opinion,  that  the  words  of  the 
Statute,  21  James  I.,  c.  16,  "  beyond  the  seas  "  are  in  legal  import  and  e£Fect  synony- 
mous with  the  words  "  out  of  the  territories  "  and  "  out  of  the  realm,"  and  that  the 
replication,  therefore,  discloses  a  valid  answer  to  the  Defendant's  plea. 

If  the  words  of  the  replication  are  equivalent  to  the  words  "  beyond  the  seas," 
then  the  Plaintiff  is  within  the  express  provision  of  the  7th  section,  and  the  Statute 
would  be  no  bar.  It  is  no  answer  to  say,  that  the  party  might  sue  or  be  sued  during 
the  whole  time,  by  reason  of  a  constructive  inhabitancy.  That  might  probably  give 
the  Court  jurisdiction,  but  will  not  prevent  the  express  operation  of  the  7th  section. 
A  Plaintiff  may  be  in  England  for  six  years,  but,  nevertheless,  if  he  be  in  prison 
when  the  cause  of  action  arises,  during  the  whole  period,  he  may  sue  when  he  comes 
out  of  prison,  notwithstanding  that  he  might  have  commenced  an  action  at  any 
moment  whilst  he  was  ir.  prison,  if  he  had  so  thought  fit.  The  words  of  the  7tli 
section  are  express,  and  the  Plaintiff  is  within  them. 

The  case,  therefore,  as  regards  this  question  stands  in  this  predicament,  that  if 
the  Statute  of  James  does  not  operate  in  India,  the  plea  is  bad ;  and  if  it  does  operate, 
\  the  replication  contains  a  legal  answer  to  it.  And,  therefore,  quo  eunque  via  data, 
the  appeal  upon  this  point  ought  to  be  allowed. 

But  it  has  already  been  stated,  that  the  plea  is  objected  to  upon  another  and  dis- 
tinct ground,  namely,  that  although  the  Statute  of  Limitations  may  be  ap-[261]- 
plicable  to  India,  yet  that  such  Statute  cannot  be  pleaded  in  this  cause,  in  which  the 
Plaintiff  and  Defendant  are  Hindoos. 

If  the  recommendation  of  the  Committee,  which  will  be  founded  upon  the  opinion 
before  expressed,  shall  be  confirmed  and  adopted  by  Her  Majesty,  the  appeal  will  be 
allowed  irrespective  of  the  objection  referred  to,  but,  as  that  objection  has  been 
supported  by  arguments  founded  upon  the  supposed  construction  of  the  Charter,  and 
upon  an  alleged  inconsistency  in  the  course  of  procedure  of  the  Supreme  Court  with 
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the  provisions  of  the  Charter,  the  Committee  have  deemed  it  expedient,  with  the  view 
of  preventing  future  litigation  upon  the  same  question,  so  far  as  the  expression  of 
its  opinion  may  tend  to  effect  that  object,  to  investigate  and  consider  the  merits  of 
the  objection  more  largely  than  was  necessary  for  the  decision  of  the  present  case. 

The  course  of  procedure  in  the  Supreme  Courts  necessarily  differs  from  that 
which  prevailed  in  the  Native  Courts,  and  such  difference  may  frequently  cause  suits 
to  be  determined  in  the  Supreme  Courts  otherwise  than  the  same  would  have  been 
determined  if  they  had  been  instituted  in  the  Native  Courts ;  and  the  question  may, 
therefore,  frequently  arise,  whether  such  judgments  of  the  Supreme  Court  ought  to  be 
deemed  to  be  inconsistent  with  the  Charter  where  they  are  the  result,  not  of  appli- 
cation of  anv  law  relating  to  the  "  inheritance  and  succession  to  lands,  rents,  and 
goods,  and  all  matters  of  contract  and  dealing  "  between  the  parties,  but  from  the 
difference  in  the  course  of  procedure  only  in  the  respective  Courts. 

It  is  necessary,  to  a  due  consideration  of  the  question,  whether  the  plea  can  be 
allowed  consistent  with  [262]  the  provisions  of  the  Charter,  that  the  objection 
against  the  plea  should  be  stated  with  precision  and  accuracy,  because  it  should  be 
observed  in  the  outset  that  the  plea  does  not  raise  any  question  relating  to  "  inheri- 
tance and  succession  to  lands,  rents,  and  goods,  and  to  all  matters  of  contract  and 
dealing  "  between  the  parties ;  and  that  the  validity  of  the  plea  does  not  depend  upon 
the  application  of  any  law  or  usage  relating  to  any  of  those  matters,  but  that  the 
validity  of  the  plea  depends  upon  the  question,  whether  the  course  of  practice,  or 
procedure,  as  it  is  called,  under  the  authority  of  which  it  is  pleaded,  is  consistent 
with  the  Charter. 

The  substance  of  the  objection  to  the  plea  seems  to  be,  that  a  judgment  in  favour 
of  the  Defendant,  founded  upon  the  plea  of  the  Statute  of  Limitations,  would  be  a 
determination  upon  the  rights  in  litigation  between  Gentoos,  by  virtue  of  a  different 
law  than  that  by  which  the  same  suit  would  have  been  determined  in  a  Native  Court, 
if  instituted  there.  And  it  is  conceded  that  the  plea  would  not  have  been  available 
in  a  Native  Court. 

The  merit  of  this  objection  depends  upon  the  construction  of  the  Charter,  to 
which  it  is,  therefore,  necessary  to  refer. 

The  Charter  contains  four  sections,  which  relate  to  the  question,  the  29th,  37th, 
38th,  39th. 

The  29th  section  is  the  governing  section  upon  this  point,  and  is  to  the  following 
effect,  namely,  that  in  suits  between  Mahoraedans  or  Gentoos,  their  inheritance  or 
succession  to  lands,  rents,  and  goods,  and  all  matters  of  contract  and  dealing  between 
party  and  party,  shall  be  determined  by  the  laws  and  usages  of  the  Mahomedans  and 
n«ntoos  respectively,  or  by  such  [263]  laws  and  usages  as  the  same  would  have  been 
determined  if  the  suit  had  been  brought  in  a  native  Court. 

The  37th  section  requires  the  Court  to  frame  processes,  in  criminal  as  well  as  in 
civil  suits,  and  the  rules  for  the  execution  of  such  processes,  with  an  especial  atten- 
tion to  the  religion,  manners  aifd  usages  of  the  inhabitants,  and  the  circumstances 
of  the  country,  so  far  as  the  same  could  consist  with  the  due  execution  of  the  law  and 
the  attainment  of  justice. 

There  are  two  other  sections  in  the  Charter  (the  38th  and  39th),  which  show  that 
it  was  not  intended  that  the  Charter  Court  should  adopt  the  course  of  procedure 
which  prevailed  in  the  Native  Courts,  but  that  the  suite  between  Gentoos  and  be- 
tween Mahomedans,  in  such  Courts,  should  be  by  a  course  of  procedure,  to  be  framed 
by  the  Charter  Court  of  itself. 

It  will  be  observed,  that  although  the  Charter  provides  that  the  law,  which  would 
be  administered  in  the  Native  Courts  in  the  specified  cases,  should  also  be  adopted 
in  the  like  cases  in  the  new  jurisdiction,  yet  the  form  of  procedure  in  the  Native 
Court  was  not  to  be  imported  in  the  new  Court,  but  that  the  new  Court  was  to  frame 
its  own  course  of  procedure,  having  regard  to  the  law  by  which  its  decisions  were  to 
be  governed  in  suits  between  Gentoos  and  between  Mahomedans. 

Considering  the  different  rules  of  evidence,  modes  of  purgation  and  proof,  and 
the  numerous  other  distinctions,  in  form  and  substance,  necessarily  resulting  from 
the  different  systems  of  religion  and  government  applicable  to  the  different  Courts, 
it  is  obvious,  that  the  forms  of  procedure  in  the  Native  Courts  could  not  [264]  be 
imported  into  the  Supreme  Court,  to  be  presided  over  by  English  Judges;  and. 
accordingly,  the  duty  is  imposed  upon  the  Supreme  Court  to  frame  rules,  orders, 
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and  processes,  for  the  conduct  and  prosecution,  in  tliat  Court,  of  the  suits  referred 
to.  That  duty  could  only  be  effectually  performed  by  attaching  certain  conse- 
quenoes,  results,  and  penalties,  to  the  non-observance  of,  or  to  a  departure  from,  the 
ordained  rules  and  course  of  procedure,  some  of  which  consequences  might  lead  to 
a  determination  of  the  suit  upon  points  independent  of  the  merits  involved  in  the 
cause,  or  the  law  applicable  to  the  cause  of  action,  or  matters  in  litigation,  and  it 
would  be  difficult  to  maintain  that  a  determination  of  the  suit,  under  such  circum- 
stances, would  be  inconsistent  with  the  Charter. 

The  Charter,  while  creating  the  new  Court,  provided  for  two  objects.  The  one 
object  was,  that  the  rights  of  Gentooa  and  Mahomedans,  in  regard  to  the  matter 
specified  in  the  Charter,  should  be  adjudged  in  the  new  jurisdiction,  according  to 
the  laws  by  which  they  would  have  been  determined  in  a  Native  Court.  The  other 
was,  that  the  course  of  procedure  in  the  new  jurisdiction,  by  which  such  law  was  to 
be  administered,  should  be  consonant  with  the  religious  feelings,  usages,  and 
manners  of  the  native  suitors. 

The  jirst  object  seems  to  have  been  attained  by  placing  Gentoo  and  Mahomedan 
suitors  in  the  Charter  Court  in  the  position  in  which,  by  the  comity  of  nations, 
parties  are  placed  who  sue  in  the  Courts  of  one  country,  in  respect  of  rights  or  causes 
of  action  which  had  their  origin  in  a  foreign  country.  In  such  suits  the  Ux  fori 
adjudicates  upon  the  rights  and  matters  in  litigation,  according  to  the  law  of  the 
country  where  the  rights  or  causes  of  action  arose ;  and,  con-[2653-Bi8tently  with  that 
course,  the  Charter  provides,  that  Gentoos  and  Mahomedans,  who  live  and  conduct 
their  transactions  under  certain  systems  of  law  and  government  peculiar  to  them 
respectively,  shall  have  their  rights  and  causes  of  action  decided  upon,  in  the 
Supreme  Court,  by  the  same  law  by  which  they  would  have  been  determined  in  a 
Native  Court. 

It  was  confided  to  the  Court  to  secure  the  second  object,  by  establishing  rules, 
orders,  and  processes  for  the  regulation  of  causes  in  the  Supreme  Court,  between 
Gentoos  and  between  Mahomedans. 

Upon  the  part  of  the  Defendant,  it  is  contended,  the  plea  is  valid  and  warranted 
by  the  Charter,  notwithstanding  that  such  plea  would  not  have  been  available  if  the 
suit  had  been  instituted  in  a  Native  Court. 

The  arguments  in  support  of  the  plea  are  founded  upon  the  legal  character  of  a 
law  of  limitation  or  prescription,  and  it  is  insisted,  and  the  Committee  are  of 
opinion,  correctly  insisted,  that  such  legal  character  of  the  law  of  prescription  has 
been  so  much  considered  and  discussed  among  writers  upon  jurisprudence,  and  has 
been  so  often  the  subject  of  legal  decision  in  the  courts  of  law  of  this  and  other 
countries,  that  it  is  no  longer  subject  to  doubt  and  uncertainty.  In  troth,  it  has 
become  almost  an  axiom  in  jurisprudence,  that  a  law  of  prescription,  or  law  of 
limitation,  which  is  meant  b}'  that  denomination,  is  a  law  relating  to  procedure 
having  reference  only  to  the  lex  fori. 

It  is  said  in  Story's  Conflict  of  Laws  (Edit.  1841),  in  the  course  of  section  579, 
that  "  the  law  of  prescription  of  a  particular  country,  even  in  a  case  of  contract 
made  [266]  in  such  country,  forms  no  part  of  the  contract  itself,  but  merely  acts 
upon  it  ex  post  faefo  in  case  of  a  suit,  it  cannot  properly  be  deemed  a  right  stipulated 
for,  or  included  in  the  contract.  Even  these  foreign  jurists  do  not  pretend  that  the 
prescription  of  a  country,  where  a  contract  is  made,  constitutes  a  part  of  the  con- 
tract." 

And,  in  section  680,  in  contending  against  a  passage  in  Baldus,  he  says,  "  The 
question  is,  whether  it  is  a  matter  of  the  original  merits,  as,  for  example,  a  question 
of  the  original  validity,  or  interpretation,  or  discharge  of  a  contract,  or  whether  it 
is  a  matter  touching  the  time  and  mode  of  remedial  justice,  which  is  provided  by 
law  to  redress  grievances,  or  to  prevent  wrongs,  or  to  suppress  vexatious  litigation." 
And,  in  a  subsequent  part  of  the  section,  he  says,  "  Considered  in  their  true  light. 
Statutes  of  limitation  or  prescription  are  ordinarily  simple  regulations  of  suits  and 
not  of  rights.  They  regulate  the  times  in  which  rights  may  be  asserted  in  Courts  of 
Justice,  and  do  not  purport  to  act  upon  those  rights."  And  then  he  adds,  "  Potiiier 
very  properly  treats  prescription,  not  so  much  as  an  extinguishment  of  the  debt  or 
claim,  as  an  extinguishment  of  the  right  of  action  therein.  And  this  is  precisely 
the  manner  in  which  the  subject  is  contemplated  at  the  common  law,  as  well  as  by 
maiiy  foreign  jurists." 
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Consistently  with  this  view,  while  the  Courts  of  almost  all  civilised  countries 
entertain  causes  of  action  which  have  originated  in  a  foreign  country,  and  adjudi- 
cate upon  them  according  to  the  law  of  the  country  in  which  they  arose,  yet  such 
Court*  respectively  proceed  according  to  the  prescription  of  the  country  in  which  it 
exercises  its  jurisdiction. 

[267]  In  section  576  of  Story's  Conflict  of  Laws,  the  law  is  succinctly  expressed : 
"  In  regard  to  Statutes  of  limitation  or  prescription  of  suits,  there  is  no  doubt  that 
they  are  strictly  questions  affecting  the  remedy,  and  not  questions  upon  the  merits. 
'Hiey  go  ad  litig  ordmationem,  and  not  ad  litis  decitionem,  in  a  just  juridical  sense. 
The  object  of  them  is  to  fix  certain  periods,  within  which  all  suits  shall  be  brought 
in  the  Courts  of  a  State,  whether  they  are  brought  by  or  against  subjects,  or  by  or 
against  foreigners.  And  there  can  be  no  just  reason,  and  no  sound  policy,  in  allow- 
ing higher  or  more  extensive  privileges  to  foreigners,  than  are  allowed  to  subjects. 
Laws,  thus  limiting  suits,  are  founded  in  the  noblest  policy." 

•Then  follow  many  important  observations,  showing  the  wisdom  and  justice  of 
the  law  of  prescription,  but  which  will  not  aid  in  the  investigation  of  the  question 
under  consideration. 

In  section  577,  Mr.  Justice  Story  proceeds,  "  It  has  accordingly  become  a  formu- 
lary in  international  jurisprudence,  that  all  suits  must  be  brought  within  the  period 
prescribed  by  the  local  law  of  the  country  where  the  suit  is  brought  (lex  fori),  other- 
wise the  suits  will  be  barred ;  and  this  rule  is  as  fully  recognised  in  foreign  juris- 
prudence as  it  is  in  the  common  law.  Not,  indeed,  that  there  are  no  diversities  of 
opinion  upon  this  subject;  but  the  doctrine  is  established  by  a  decisive  current  of 
well-considered  authorities."  The  author  then  quotes  numerous  foreign  writers  on 
jurisprudence,  in  confirmation  of  the  law  as  stated  in  the  text.  The  author  also 
refers  to  several  cases,  in  which  the  Courts  of  law  of  this  country  have  acted  in  con- 
formity with  the  principles  there  stated.  A  summary  of  those  cases  will  be  found 
in  [268]  the  note  to  the  case  of  Mostyn  v.  Fahrigas  (1  Smith's  Leading  Cases,  367). 
and  the  case  of  Hvher  v.  Steiner  there  mentioned,  and  reported  in  2  Bing.  N.C.  202, 
is  a  leading  authority  upon  the  subject. 

There  are  two  cases  which  mark  distinctly  the  application  of  the  law  as  stated 
in  Story.  The  case  of  The  Britith  Linen  Company  v.  Drummond,  which  was  a  suit 
in  England,  upon  a  contract  made  in  Scotland,  where  the  prescription  is  forty  years. 
The  Plaintiffs  sued  in  England,  where  the  Defendant  pleaded  the  Statute,  21  James 
I.,  c.  16,  which  was  held  to  be  a  good  plea. 

Ruber  v.  Steiner  was  a  suit  in  England,  upon  a  promissory  note  made  in  France, 
where  the  prescription  is  shorter  than  in  England.  The  suit  was  commenced  in 
England  after  the  expiration  of  the  French  prescription,  but  within  six  years.  The 
Defendant  pleaded  the  French  prescription,  but  which  was  held  to  be  a  bad  plea. 

It  appears  to  the  Committee,  after  much  consideration,  that  the  plea  is  an  ad- 
missible and  valid  plea  in  this  suit,  and  that  the  allowance  of  it  is  alike  consistent 
with  the  29th  section  of  the  Charter  as  with  the  37th  section,  the  terms  of  which 
section  have  been  already  stated. 

The  37th  section  of  the  Charter  has  been  commented  upon,  as  tending  to  show 
that  no  course  of  procedure  in  the  Charter  Court  can  be  valid  and  consistent  with 
the  Charter,  which  should  authorise  a  judgment  in  a  suit  between  Gentoos,  founded 
upon  any  law  other  than  that  by  which  the  same  suit  would  have  been  determined 
in  a  native  Court ;  but,  on  an  attentive  perusal  of  that  section,  it  will  be  found  to 
refer  only  to  process  and  its  execution,  and  that  no  [269]  restriction  or  duty  is  im- 
posed upon  the  Supreme  Court  in  regard  to  the  processes  and  the  rules  and  orders 
for  the  execution  of  them,  except  that  they  shall  be  respectively  framed  with  an 
especial  attention  to  the  religion,  manners,  and  usages  of  the  native  inhabitants, 
and  accommodating  the  same  to  the  circumstances  of  the  country,  so  far  as  the  same 
could  consist  with  the  due  execution  of  law,  and  the  attainment  of  substantial  justice. 

This  section  is  merely  auxiliary  to  the  29th  section,  and  does  not  extend  its  effect 
in  relation  to  the  question  of  the  validity  of  the  plea ;  and,  supposing  a  plea  could  be 
held  to  be  included  in  the  word  "  process,"  there  is  no  ground  for  saying  that  it  is 
inconsistent  or  repugnant  to  any  part  of,  or  any  matter  contained  in,  this  section. 

The  fallacy  which  is  imputed  to  the  argument  against  the  plea,  is,  that  it  con- 
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founds  a  determination  of  the  suit,  with  the  determinatiou  of  the  right  or  cause  of 
action  in  litigation  in  the  suit;  whereas  it  is  said,  that  a  judgment  for  the  Defendant 
upon  this  plea  will  be  no  determination  founded  upon  any  law  relating  to  the  rights 
or  merits  involved  in  the  cause  of  action,  the  judgment  will  be  consequential  upon 
what  may  be  deemed  to  be  in  default,  on  the  part  of  the  Plaintiff  in  the  proceedings 
in  the  lew  fori.  The  Supreme  Court  was  to  frame  a  course  of  procedure,  and  it 
would  be  incident  to  that  duty  to  enforce  conformity  to  such  course  by  attaching 
certain  consequences  to  default,  departure,  or  disobedience.  The  time  for  appear- 
ing, for  declaring,  for  pleading,  and  for  taking  the  several  steps  in  the  cause,  and  the 
forms  of  the  several  proceedings,  would  all  be  within  the  province  of  the  Court  to 
prescibe,  and  consequently  within  its  [270]  authority  to  give  a  judgment  for  Plaintiff 
or  Defendant,  as  the  penalty  for  defaults,  disobedience,  or  departures  from  the 
prescribed  rules.  The  Court  could  not  exercise  its  jurisdiction  effectually  without 
such  a  power. 

•It  may  be  asked,  would  the  Charter  be  contravened  by  a  judgment  upon  a  -de- 
murrer for  imperfect  pleading,  or  a  judgment  of  non  pros  for  not  declaring,  or  a 
judgment  by  default  for  not  pleading,  applying,  etc.?  in  each  of  which  cases,  unless 
the  practice  of  the  Charter  Court  should  be  in  exact  conformity  with  the  Native 
Court,  the  suit  would  be  determined  by  a  law  other  than  that  by  which  it  would  have 
been  determined  in  a  Native  Court ;  but  that  the  Charter  would  be  thereby  contra- 
vened, it  seems  difficult  to  maintain.  A  judgment  for  the  Defendant  upon  the  plea 
that  the  action  was  not  commenced  in  due  time,  seems  of  the  same  character  as  the 
judgments  for  default,  or  departure,  before  referred  to. 

The  Charter  meddles  not  with  a  course  of  procedure  in  the  Supreme  Court,  or  its 
consequences,  which  shall  not  be  inconsistent  with  the  native  laws  relating  to  the 
contract,  trade,  or  dealing,  out  of  which  the  litigation  may  arise,  and  which  shall 
not  be  repugnant  to,  or  in  violation  of,  the  religion,  manners,  and  usages  of  the 
natives.  The  determination  of  the  Supreme  Court  upon  the  rights  arising  out  of 
contracts,  tradings,  or  dealings,  and  their  incidents,  must  be  consonant  with  the 
law,  religion,  manners,  and  usages  of  the  Gentoos,  but  the  allowance  of  this  plea  will 
not  constitute  a  determination  relative  to  any  right  arising  out  of  the  contract,  or 
dealing,  to  which  the  cause  of  action  refers,  and  the  course  of  procedure  by  which  the 
plea  is  allowed  is  not  otherwise  than  consonant  [271]  to  the  religion,  manners,  and 
usages  of  the  litigant  parties. 

It  remains  only  to  repeat  the  opinion  of  the  Conmiittee,  that  the  judgment  pro- 
nounced in  the  Supreme  Court  ought  to  be  reversed,  that  the  appeal  should  be 
allowed,  and  the  cause  be  remitted. 

[Mews'  Dig.  tit.  INDIA ;  4.  Applicabilitt  of  English  Law  ;  tit.  INTERNATIONAL 
LAW ;  VII.  Contracts  ;  d.  How  afected  by  the  lex  fori;  X.  Proceddrb  ;  b.  lex 
fori;  tit.  LIMITATIONS  (Statutes  of);  A.  III.  Places  whbrb  Statutbs  ap- 
plioablb;  VI.  Applieation  of  Statutes  in  particular  proceedingg ;  9.  Persons 
beyond sea«;  tit.  STATUTE;  C.  Construction  gbnbrallt ;  i.Technicalirord*. 
S.C.  8  Moo.  P.C.  4.  The  High  Court  of  Bombay  is  now  constituted  by  letters 
patent  of  28th  Dec.  1865  (Stat.  R.  and  0.  Rev.  iv.  108)  made  under  the  Indian 
High  Courts  Act  1861  (24  and  25  Vict.  c.  104)  as  to  applicability  of  English 
Statute  law  to  India,  see  note  to  Lyons  (Mayor  of)  v.  East  India  Company.  1836. 
1  Moo.  Ind.  App.  at  p.  349.] 
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JOHN  KOBERT  BOV GL AS— A jjpelhnU;  THE  COLLECTOR  OF  BENARES, 

SHEIKH  GHOLAM  AHMUD  and  LADO  BEGVU,—Res/.ondenU*  [Dec.  11.  1851]. 

On  Appeal  from  the  Stulder  Uewanny  Adatdut  at  Allahabad. 

A.  purchased  certain  villages  in  the  name  of  his  son,  B.  A.  being  indebted  to  C. 
executed  a  mortgage  bond,  and  deposited  the  title  deeds  of  these  villages  with 
C.  as  security  for  the  debt.  C.  afterwards  sued  A.  for  recovery  of  the 
mortgage  debt,  and  ultimately  obtained  a  decree  in  his  favour.  Pending 
this  suit  A.  died,  and  was  succeeded  by  B.  his  heir,  against  whom  the  suit  was 
revived.  B.  became  a  defaulter  to  Government,  when  the  Government 
authorities  seized  the  villages,  and  took  steps  for  bringing  them  to  sale  to 
satisfy  the  Government  demands.  C.  informed  the  Government  officer  of  his 
claim,  and  petitioned  to  have  the  sale  stayed,  but  the  Collector  sold  the  villages 
as  the  property  of  B.,  suppressing  the  notice  of  the  equitable  charge  of  C. 
upon  the  villages.  C.  then  sued  B.,  the  Collector,  and  the  auction  purchasers, 
claiming  to  be  entitled  to  the  sale  proceeds  of  the  villages  in  the  hands  of  the 
liovernment,  in  satisfaction  of  his  mortgage  debt-  The  Sudder  Dewanny 
Court  dismissed  the  claim  of  the  Plaintiff  on  the  ground,  that  tlie  decree  made 
in  the  suit  against  A.  was  against  the  effects  of  A.,  and  only  applied  to  such 
property  as  B.  was  in  possession  of  at  that  time ;  that  as  it  had  been  sold  to 
realise  the  demands  of  Government,  the  decree  did  not  apply  to  the  villages. 

Such  judgment  on  appeal  reversed,  the  Judicial  Committee  holding: — 

First.  That  the  suit  was  properly  instituted  for  recovery  of  the  sale  proceeds 
in  possession  of  Government,  as  the  decree  obtained  by  C.  against  B.  operated 
as  a  conversion  of  the  ej>tate  of  A.,  making  it  assets  in  B.'s  hands,  which  C.  had 
a  right  to  follow. 

Secondly.  That,  as  the  Grovernment  had  notice  of  C.'s  equitable  charge  upon  the 
villages,  and  suppressed  that  fact  at  the  auction  sale  to  the  purchasers,  there 
was  a  clear  equity  in  C.  to  call  upon  the  Government  for  payment  out  of  the 
auction  proceeds  received  by  them,  and  an  account  directed  of  the  amount 
received  by  the  Collector  from  the  sale  of  the  villages  with  interest,  so  far  as 
the  amount  received  would  extend  to  the  payment  of  his  mortgage  debt. 

Semble.  Where  property  is  sold  by  Government  for  general  debts,  and  not  for 
arrears  of  revenue,  they  sell  only  the  'interest  of  the  debtor,  and  do  not  guar- 
antee the  vendee  a  title. 

The  permission  under  sec.  5  of  Ben.  Reg.  IV.  of  1793,  to  a  Defendant  to  file  a 
supplemental  answer,  does  not  entitle  him  to  make  a  new  case,  or  raise  a  fresh 
issue,  in  contradiction  of  his  former  defence. 

By  sec.  10  of  Ben.  Reg.  XXVI.  of  1814,  the  Sudder  Amin  is  bound  to  record  a  pro- 
ceeding specifying  the  points  at  issue,  and  to  call  for  evidence  for  and  against- 
the  claim. 

In  this  case,  the  Appellant  brought  an  action  in  the  Court  of  the  principal  Sudder 
Amin  of  the  city  of  [272]  Benares,  as  attorney  for  the  Government  (acting  as  executors 
of  the  Will  of  Baboo  Jykishen  Das,  deceased),  against  the  Collector  of  Benares,  and 
Rai  Ram  Kishen  and  Rai  Sri  Kishen,  sons  of  Putni  Mull,  the  auction  purchaser  of 
the  village  of  Lehurtara ;  Baboo  Deep  Narain  Sing  and  Raja  Ishree  Persad  Narain 
Sing,  heirs  of  Raja  Oodit  Narain  Sing,  in  possession  of  the  village  of  Cheetoopoora 
and  of  a  fourth  share  in  Jaitpoora ;  Sheikh  Gholam  Ahmud,  son  of  Sheikh  Shookr- 
oolah,  deceased,  and  Mussumat  Lado  Begum,  the  widow  of  Sheikh  Shookr-oolah, 
as  Defendants,  to  recover  the  sum  of  Rs.'  99,200,  consisting  of  the  following  par- 
ticulars:— Rs.  31,000,  the  proceeds  of  sale  of  mouza  Lehurtara;  Rs.  15,100,  the 
proceeds  of  sale  of  mouza  Clieetoopooi  a ;  and  Rs.  3500,  the  proceeds  of  sale  of  a 
fourth  share  in  mouza  Jaitpoora,  together  with  interest  thereon,  from  the  dates  of 
aale,  namely,  on  Rs.  31.000,  from  the  3rd  of  November,  1826,  and  on  Rs.  18,600, 
from  the  12th  of  [273]  February,  1827.  As  the  interest  exceeded  the  prin- 
cipal,    the     claim     was     limited     to     a     sum     equal    to     the     principal,     and 

*  Present:  Members  of  the  Judicial  Committee, — ^The  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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amounted  to  the  sum  of  Rs.  99,200,  the  amount  sued  for.  The  Plaintiff  claimed  this 
sum  on  behalf  of  the  Government,  who  were  the  executors  of  one  Jykisheu  Das,  an 
equitable  mortgagee  under  a  mortgage  bond  and  deposit  of  title  deeds  from  Sheikh 
Shookr-oollah,  deceased.  The  case  of  the  Collector  of  Benares  and  the  other  De- 
fendants, the  auction  purchasers,  was,  that  the  villages  in  question  were  the  property 
of  Sheikh  Gholam  Ahmud,  and  had  been  sold  for  arrears  due  by  him  to  Government 
under  a  farming  lease. 

The  history  of  the  proceedings  and  the  pleadings  are  fully  set  out  in  the  judg- 
ment. 

The  appeal  was  argued  by 

Mr.  Stuart,  Q.C.,  Mr.  Forsyth,  and  Mr.  Maule,  for  the  Appellant:  and  Mr. 
Wigram,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respondents. 

The  questions  made  were: — 

First.  To  whom  the  villages  in  question  belonged  at  the  time  of  the  mortgage 
bond  and  deposit  of  the  title  deeds;  whether  they  were  the  property  of  Sheikh 
Shookr-ooUah,  or  his  son,  Sheikh  Gholam  Ahmud,  in  whose  name  they  had  been 
purchased. 

Secondly.  Assuming  the  villages  to  have  been  the  property  of  Sheikh  Shookr- 
oollah,  and  made  the  subject  of  equitable  mortgage  by  him,  yet  that  in  such  case  the 
only  beneficial  interest  which  Sheikh  Gholam  Ahmud  had  in  the  villages  at  his 
father's  death,  was  a  right  to  so  much  of  the  proceeds  of  the  sale  of  the  property  as 
might  remain,  after  satisfying  the  debt  [274]  due  under  the  mortgage  to  Jykishen 
Das,  and  that,  therefore,  the  Government  had  no  right  to  sell  the  villages,  as  the 
property  of  Sheikh  Gholam  Ahmud,  without  acquainting  the  auction  purchasers  of 
the  lien. 

Third.  Whether,  if  the  Plaintiff's  claim  as  representing  the  mortgagee  was  well 
founded,  the  suit  was  properly  framed  for  recovery  of  the  mortgage  debt,  by  treating 
the  sales  as  a  conversion,  or  should  not  have  been  brought  against  the  auction 
purchasers  for  recovery  and  possession  of  the  villages.  And  further,  whether,  as 
the  sale  of  the  villages  took  place  without  any  attachment  having  been  issued  ia  the 
suit  in  which  the  mortgagee  sought  to  recover  the  mortgage  debt,  any  claim  could 
be  sustained  against  the  Government  in  respect  of  the  purchase-money. 

Fourth.  Whether  the  claim  was  not  barred  by  the  Ben.  R^s.  of  Limitation, 
m.  of  1793,  sec.  14,  and  VIL  of  1793,  sec.  8. 

And  lastly,  upon  the  admission  of  the  Court,  under  sec.  5,  Ben.  Reg.  TV.  of  1793, 
of  a  supplemental  answer,  after  rejoinder  making  a  new  case,  which  was  contended 
by  the  Appellant  to  be  irregular  and  contrary  to  the  practice  of  Courts  of  Equity 
in  England. 

The  following  Regulations  and  authorities  were  referred  to: — 

To  show  that  a  sale  in  India  by  the  Government,  of  a  defaulter's  lands,  was  not 
a  proceeding  in  rem,  and  that  the  Gtovernment  did  not  take  upon  itself  to  guarantee 
a  title  to  the  purchaser,  Marshman  (Guide  to  the  Civil  Law  of  the  Presidency  of  Fort 
William),  p.  868-9;  Act,  No.  1,  of  1845,  sec.  20  (Act»  of  the  Leg.  Coun.  of  India, 
by  Theobald,  p.  754) ;  and  Ben.  Regs.  I.  of  1793,  sec.  7 ;  and  XI.  of  1822,  sec.  29 :  and, 
as  the  course  a  claimant  to  lands  of  a  defaulter,  about  to  be  [275]  sold  by  Govern- 
ment, ought  to  pursue.  The  Vakeel  of  Government  v.  Mvisummaut  Kishore  (2  Ben. 
Sud.  Dew.  Rep.  162),  Ben.  Reg.  VIL  of  1825,  sec.  4,  cl.  5. 

Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (Feb.  5,  1852) : — In  the  month  of  September, 
1811,  Sheikh  Shookr-oollah  had  transactions  in  business  with  a  mercantile  firm,  of 
which  Jykishen  Das  was  the  representative,  and  he  became  indebted  to  the  firm  on  a 
balance  of  accounts.  He  was,  or  represented  himself  to  be,  the  owner  of  two  villages, 
and  a  fourth  share  in  another  village,  purchased  with  his  own  funds,  in  the  name  of 
his  son,  Gholam  Ahmud.  The  property  appears  to  have  been  held  under  a  grant,  at  a 
light  rent  (culled  a  Maafee  sunud)  from  Raja  Bulwunt  Sing  to  Gholam  Ahmud. 

On  the  4th  of  September,  1811,  Shookr-oollah  handed  over  to  Jykishen  Das,  as  a 
security  for  the  balance  then  due  to  him,  the  Maafee  sunud,  under  which  the  property 
was  held,  with  two  other  papers  relating  to  it,  the  particulars  of  which  are  not  stated, 
and  granted  a  mortgage  bond,  which,  after  stating  the  balance  due,  was  in  these 
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terms:—"  lu  consideration  of  the  said  sum  [Rs.  23,645.  2a.],  I  pledge  the  villages 
of  Lehurtarii,  Cheetoopoora,  and  a  fourth  share  in  Jaitpoora,  purchased  with  my  own 
funds,  in  the  name  of  my  son,  Gholam  Ahmud,  together  with  three  papers ;  viz.  one 
a  Maafee  sunud,  bearing  the  signature  of  Raja  Bulwunt  Sing,  and  two  others,  viz. 
one  an  original  deed,  and  the  other  a  copy,  till  the  sum  be  paid.  I  promise  to  pay 
the  said  sum  in  three  years,  when  I  shall  receive  back  the  papers.  Should  the  term 
expire  and  the  debt  not  be  paid,  then  I  will  [276]  mortgage  or  sell  the  said  villages 
elsewhere,  and  pay  the  money  due  to  the  house." 

The  debt  not  having  been  paid  at  the  prescribed  period  (three  years  from  the 
date  of  the  security),  Jykishen  Das  took  possession  of  the  mortgaged  property,  and 
remained  for  several  years  in  possession. 

On  the  21st  of  July,  1819,  a  large  balance  lemaining  due  to  him,  he  filed  a  plant 
in  the  Provincial  Court  of  Benares,  the  terms  of  which  are  not  in  evidence,  but  from 
the  final  decree  made  m  the  suit,  it  appears  that  the  Plaintiff  set  forth  his  bond, 
alleging  that  the  debt  remained  unpaid,  and  sought  justice.  It  would  seem,  there- 
fore, to  have  been  a  prayer  for  what,  in  a  Court  of  Equity  in  England,  would  be 
called  general  relief,  or  such  relief  as  the  circumstances  established  at  the  hearing 
might,  in  the  opinion  of  the  Court,  entitle  the  Plaintiff  to  call  for.  That  relief  would 
be,  if  the  case  were  established,  a  personal  decree  against  Shookr-oollah,  if  alive, 
or  against  his  assets,  if  he  were  dead,  and  sale  or  mortgage  of  the  specific  property 
pledged  to  satisfy  the  demand. 

To  this  plaint,  Shookr-oollah  put  in  an  answer,  not  suggesting  that  the  property 
in  question  Iielonged  to  his  son,  but  denying  the  bond  and  the  debt  to  the  Plaintiff ; 
admitting  that  he  had  deposited  with  the  Plaintiff  the  title  deeds  of  the  property, 
but  alleging  that  the  deposit  had  been  made  by  way  of  suretyship  for  a  third  person, 
from  whom  nothing  was  due  to  the  Plaintiff. 

Now,  it  must  be  admitted,  that  the  answer  of  Shookr-oollah  would  be  no  evidence 
against  Gholam  Ahmud,  unless  it  had,  in  fact,  been  put  in,  as  the  Plaintiff  in  his 
replication  alleges,  by  Gholam  Ahmud  himself,  under  his  father's  seal;  but  of  this 
there  is  no  evi-[277]-dence.  However,  after  an  answer  had  been  put  in,  and  before 
replication,  Shookr-oollah  died,  leaving  Gholam  Ahmud,  his  son  and  heir,  and  as 
such  his  representative  in  the  suit ;  and  by  the  proceedings  recited  in  the  decree,  it 
appears  that  on  a  petition  being  filed  by  the  Plaintiff,  representing  that  the  Defendant 
had  died,  and  praying  that  a  notification  might  issue,  calling  on  his  son  Gholam 
Ahmud  to  appear,  an  order  for  the  issue  of  this  notification  was  passed  on  the  16th 
of  May,  1821. 

Gholam  Ahmud,  therefore,  at  that  time,  if  not  sooner,  had  plainly  notice  of  the 
suit ;  he  1>ecame  a  party  competent  to  assert  all  rights  which  he  had,  either  in  his 
individual  or  representative  capacity.  According  to  the  practice  of  Courts  of  Equity 
in  England,  he  ought  to  have  been  originally  a  party,  as  having,  what  we  should 
term,  the  legal  estate ;  but  if  there  was  any  informality  in  not  making  him  a  party 
at  first,  all  substantial  objection  was  removed  when  he  was  brought  before  the  Court, 
at  a  period  of  the  suit  which  enabled  him  to  bring  forward  any  claim  which  he  had. 

Seeing  the  answer  which  had  been  put  in  by  his  father,  which  answer  dealt  with 
the  property  as  belonging  to  the  father,  the  son  makes  no  complaint  of  it ;  and  when 
a  replication  is  filed,  respecting  the  Plaintiff's  title,  a  rejoinder  was  called  for,  and 
we  presume  filed,  but  no  title  appears  at  any  time  to  have  been  set  up  by  Gholam 
Ahmud  in  himself. 

The  cause  did  not  come  on  for  hearing  until  the  1 2th  of  August,  1825,  when  this 
bond  appearing  to  have  been  executed  on  an  insufficient  stamp,  the  Judge  of  the 
Provincial  Court,  instead  of  giving  the  Plaintiff  an  opportunity  of  applying  to  the 
revenue  officers  to  affix  the  proper  stamp,  which  was  afterwards  done ;  or  proceeding, 
as  he  was  pressed  to  do  [278]  to  take  evidence  of  the  debt,  due,  which,  with  the  deposit 
deeds,  might  have  established  the  Plaintiff's  demand,  very  improperly  dismissed  the 
suit  with  costs. 

Against  this  decree  an  appeal  was,  with  great  reason,  brought  to  the  Sudder 
Adawlut  at  Allahabad ;  the  precise  period  does  not  appear,  but  we  collect,  from  what 
afterwards  took  place,  that  the  appeal  must  have  been  lodged  very  shortly  after  the 
decree. 

The  cause  came  before  the  Sudder  Court,  on  the  10th  of  December.  1828,  when  th« 
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Court  directed  inquiries  to  be  made  and  evidence  to  be  taken  with  reference  to  the 
accounts  and  the  facts  of  the  case,  independently  of  the  bond,  which,  for  want  of  a 
proper  stamp,  could  not  be  received  in  evidence;  a  great  many  witnesses  were 
examined,  and  much  evidence  was  taken,  and  on  the  11th  of  February,  1835,  the 
cause  came  on  for  hearing  before  Mr.  Colvin,  one  of  the  Judges  of  the  Sudder  Court. 

Amongst  other  evidence  then  produced,  was  an  amal-dastak,  from  Gholani 
Ahmud,  to  the  tenants  of  the  estate,  directing  them  to  pay  their  rents  to  the  Plaintiff, 
the  mortgagee.  Is  it  possible  that  there  could  be  stronger  evidence  in  favour  of  the 
Plaintiff's  claim  under  the  mortgage,  or  more  conclusive  proof  that  Gholam  Ahmud 
could  set  up  no  title  in  himself  in  opposition  to  it  t 

Mr.  Colvin  was  of  opinion,  most  properly,  that  the  decree  of  the  Court  of  Benares 
should  be  revereed,  and  stated  his  view  of  the  case  in  these  terms: — "  Although  the 
bond  has  not  been  executed  on  a  stamp  of  Ks.  8,  as  required  by  R^ulation  VII.  of 
1800,  but  has  been  written  on  a  stamp  of  only  eight,  anas,  and  is,  consequently,  in- 
admissible in  a  Court  of  justice ;  but  the  claim  of  Plaintiff  (Appellant)  was  brought 
into  Court  under  the  ledger  accounts,  as  well  [279]  as  under  the  Itond,  and  from  the 
evidence  of  the  witnesses,  the  report  of  the  treasurer,  and  the  translator  of  the  account 
books,  elicited  in  the  inquiry,  as  far  as  it  has  been  prosecuted,  in  pursuance  of  the 
order  of  the  Sudder  Dewanny  Adawlut,  of  Calcutta,  dated  the  lOth  of  December, 
1828,  viewed  in  connection  with  the  answer  to  the  plant  filed  by  Respondent's 
ancestor,  in  which  he  acknowledges  that  he  was  security  to  the  house  of  Meer  Ussud 
Ali,  the  Tahsildar ;  that  he  delivered  the  title  deeds  to  Plaintiff  for  his  sati!>fEu;tioii ; 
that  the  amal-dastak  was  drawn  out  in  Plaintiff's  name  by  Sheikh  Gholaui  Ahmud, 
his  son  ;  and  from  a  reference  to  the  amal-dastak  bearing  Respondent's  seal,  which 
has  been  filed  by  Appellant,  the  claim  of  Plaintiff  (Appellant)  under  the  ledger 
account,  of  the  fidelity  of  which  there  is  not  the  least  doubt,  is  fully  proved  and 
established  in  my  opinion  to  the  satisfaction  of  the  Court ;  under  these  circumstances, 
the  claim  and  appeal  of  Appellant  should  be  decided  in  his  favour,  and  the  decision 
of  the  Provincial  Court  should  be  set  aside ;  and  with  this  view  of  the  case,  no  further 
inquiry  is  deemed  necessary." 

The  Judge  here  relies  upon  the  deposit  of  the  deeds  and  the  amal-dastak  as  part 
of  the  evidence  establishing  the  Plaintiff's  demand.  Now,  unless  the  demand  was 
against  the  particular  estate,  the  deposit  and  the  amal-dastak  were  of  no  importance  ; 
he,  therefore,  manifestly  considered  the  claim  as  established  against  the  property. 

As  the  decree  of  the  inferior  Court  was  to  be  reversed,  it  became  necessary  that 
the  case  should  be  laid  before  another  Judge  of  the  Sudder  Court ;  and,  accordingly, 
in  the  end  of  March,  1835,  the  case  came  before  Mr.  Turnbull,  who  directed  applica- 
tion to  be  [280]  made  by  the  Plaintiff  to  the  revenue  authorities  to  have  the  defect 
in  the  stamp  on  the  mortgage  bond  remedied.  This  was  done,  and  the  application 
having  been  granted,  the  case  was  brought  again  before  Mr.  Turnbull,  who  pro- 
nounced his  decree  on  the  15th  of  June,  1836,  in  these  terms: — "  According  to  the 
reasons  in  the  proceeding  of  the  aforesaid  Judge  and  the  papers  in  the  suit,  I  aui 
also  of  opinion,  that  the  claim  of  the  Plaintiff  has  been  satisfactorily  proved ; 
accordingly,  a  final  decree  is  passed,  that  the  appeal  of  Appellant  be  decreed  to 
him;  the  decision  of  the  Provincial  Court  of  Benares,  dated  the  12tb  of  August, 
1825,  be  reversed  and  set  aside ;  that  the  whole  of  the  costs  of  the  two  Courts  be  paid 
by  the  Respondent:  and  that,  suing  out  execution  of  this  decree.  Plaintiff  do  recover 
the  amount  claimed,  with  interest  thereon,  at  the  rate  of  one  rupee  per  cent  per 
mensem,  from  the  date  of  institution  of  suit  to  the  date  of  payment,  together  with 
the  costs,  from  the  estate  and  effects  of  Sheik  Shookr-oollah,  deceased,  the  ancestor 
of  Respondent." 

It  will  be  observed,  that  this  decree  does  not  direct  payment  out  of  the  specific 
property  charged,  which  may,  perhaps,  be  acounted  for  by  circumstances  which 
we  shall  presently  advert  to ;  but  that  the  claim  was  considered  established,  and  in- 
tended to  be  satisfied  out  of  the  property,  as  part  of  the  assets  of  Shookr-oollah,  and 
as  specifically  charged,  there  cannot  be  the  smallest  doubt,  from  the  terms  of  the 
decree  of  the  two  Judges  to  which  we  have  referred. 

The  first  Judge  distinctly  states,  as  proved,  the  deposit  of  the  title  deeds  and  the 
amal-dastak  of  Gholam  Ahmud ;  and  the  second  Judge  adverts  to  and  concurs  in  the 
reasons  of  the  first,  and  receives  the  [281]  mortgage  bond  in  evidence.     It  is  plain, 
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therefore,  that  the  PlaintifTB  case  was  held  to  be  established,  and  the  mortgaged 
property  treated  as  the  property  of  Shookr-ooUah.  It  would  have  been  extraordinary 
if  it  had  been  otherwise ;  the  only  person  who  could  set  up  an  adverse  title,  Gholam 
Ahmud,  had  been  for  thirteen  years  before  the  Court  a  party  in  the  suit,  litigating 
and  resisting  the  Plaintiffs  rights,  on  other  grounds,  but  had  never  set  up  what,  as 
regarded  the  mortgage,  would  have  been  a  conclusive  answer;  an  adverse  title  in 
himself. 

Unfortunately,  however,  in  the  interval  between  the  dismissal  of  the  suit  and  the 
final  decree  on  appeal,  transactions  had  taken  place  which  brought  the  Plaintiff  into 
conflict  with  a  more  formidable  antagonist  than  Gholam  Ahmud  or  Shookr-ooUah, 
and  prevented  him  from  reaping  the  fruit  of  his  decree. 

It  seems,  that  previously  to  1825,  Gholam  Ahmud  had  taken  to  farm  some  part 
of  the  Government  revenue,  and  in  that  character  had  become  a  defaulter  and  a 
debtor  to  the  Government,  and  the  Collector  of  Benares  thought  fit,  in  1825,  or  early 
in  1826,  to  seize  the  villages,  the  subject  of  the  Plaintiff's  mortgage,  and  to  take  steps 
for  bringing  them  to  a  sale,  in  order  to  satisfy  the  demand  against  Gholam  Ahmud. 

The  villages  having  become  the  property  of  Gholam  Ahmud,  as  heir  of  his  father, 
subject  to  his  father's  debts,  would,  of  course,  to  the  extent  of  Gholam  Ahmud's 
interest,  be  liable  to  any  demands  against  him,  but  in  what  mode  this  particular 
liability  to  the  Government  had  been  created,  is  a  question  involved  in  much 
obscurity;  for  two  totally  different  and  inconsistent  accounts  have  been  given  by 
the  Collector,  as  will  presently  appear. 

[282]  Jykishen  Das  hereupon,  whose  suit  had  indeed  been  dismissed  in  the  in- 
ferior Court,  but  who  had  appealed,  or  was  about  to  appeal,  to  the  Sudder  Court, 
presented  (as  he  alleges,  and  as  we  think,  for  the  reasons  we  shall  state,  he  has  suffi- 
ciently proved)  a  memorial  to  the  Collector,  stating  his  claim,  and  praying  that  the 
sale  might  be  stayed.  No  attention  being  paid  to  this  memorial,  he  petitioned  the 
Provincial  Court  of  Benares  to  interfere.  Nothing  effectual  having  been  done  by 
that  Court,  the  Plaintiff  finally  applied  to  the  Sudder  Court  of  Calcutta.  At  what 
time  the  petition  was  presented  does  not  appear,  but  it  came  before  the  Judge, 
Mr.  Courtney  Smith,  on  the  18th  of  April,  1827. 

It  was  not  known  in  Calcutta  at  the  time,  whether  the  sale  had  been  actually 
made  or  not.  In  point  of  fact,  the  principal  portion  of  the  property  had  been  sold 
in  November,  1826. 

The  Judge  of  the  Sudder  Court,  therefore,  made  this  order.  "  The  petition  of 
Appellant,  complaining  of  the  CoUector's  proceedings,  touching  the  sale  of  certain 
villages  mortgaged  to  Appellant,  and  praying  that  an  order  may  issue,  prohibiting 
the  sale,  or  directing  the  proceeds  of  the  auction  sale  to  be  held  in  deposit,  until  a 
final  decision  should  be  passed  by  this  Court,  and  setting  forth  other  matters ;  also 
copies  of  two  proceedings  of  the  Provincial  Court  of  Benares,  dated  respectively  the 
28th  of  April,  1826,  and  the  lOth  of  February  of  the  current  year ;  also  copies  of  two 
petitions  on  the  part  of  Bhowanideen,  which  were  filed  in  this  Court,  on  the  14th  of 
the  current,  accompanied  by  the  prescribed  stamp,  and  which  are  numbered  13. 
14,  15,  16,  and  17,  were  this  day  perused.  As  the  sale  has  taken  place,  or  is  about 
to  take  place,  [283]  for  a  claim  of  Government  in  the  Abkari  Mahal,  an  order  pro- 
hibiting the  sale,  or  directing  the  sale  proceeds,  which  are  not  in  excess  of  the 
Government  demand,  to  be  held  in  deposit,  cannot  issue  from  the  miscellaneous 
department.  If  there  be  a  surplus  of  the  sale  proceeds,  the  Provincial  Court  are 
competent  to  issue  the  necessary  orders ;  there  is,  consequently  no  necessity  for  an 
order  of  this  Court.  Should  the  decision  of  the  Provincial  Court  be  eventually  re- 
versed, and  Appellant's  claim  be  decreed  to  him  by  this  Court,  and  Appellant  con- 
siders that  his  claim  to  the  lands  is  stronger  than  the  claim  of  Government,  he  will 
be  competent  to  bring  a  regular  suit  against  Government." 

The  learned  Judge  appears  to  have  thought,  and,  in  our  opinion,  to  have  justly 
thought,  that  if  the  Collector,  with  full  notice  of  the  Plaintiff's  equitable  claim, 
thought  fit  to  sell  the  estates  as  the  property  of  Gholam  Ahmud,  in  whose  name  they 
were  held,  without  noticing  the  Plaintiff's  claim,  the  Plaintiff  would  have  a  clear 
equity  against  the  proceeds  in  the  hands  of  the  Collector,  if  his  claim  should  be 
ultimately  established,  and  this  upon  the  most  obvious  principles  of  moral  justice. 
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recognised  and  acted  on  as  safe  grounds  of  decision  by  the  CJourt  of  Chancerj  in 
England. 

When  the  Plaintiffs'  claim  was  ultimately  established,  he  himself  was  dead,  and 
had  made  a  Will,  appointing  the  Government  his  esecutor;  his  Will  was  disputed, 
and  it  was  not  until  the  year  1838  that  the  Will  was  established,  and  on  the  5th  of 
November,  1838,  the  plaint  in  the  present  suit  was  filed  in  the  Court  of  Benares. 

The  suit  was  instituted  against  the  Collector  of  Benares,  as  having  received  the 
proceeds  out  of  which  [284]  the  Plaintiff's  demand  was  to  be  satisfied,  against 
Gholam  Ahmud  and  his  mother,  Lado  Begum  (the  widow  of  Shookr-oollah),  and 
against  several  other  Defendants  who  had  purchased  the  estates  at  the  sale  made  by 
the  Collector. 

The  reason  for  making  Gholam  Ahmud's  mother  a  party  was  this :  The  Plaintiff 
alleged  that  Gholam  Ahmud,  being  required  to  give  security  as  farmer  of  the 
revenue,  forged  a  deed  of  dower  in  the  name  of  his  father,  Shookr-oollah,  in  favour 
of  Lado  Begum,  and  that  Lado  Begum  and  Gholam  Ahmud  then  joined  in  pledging 
the  estates  to  the  Collector,  for  due  payment  of  anything  which  might  have  become 
due  from  Gholam  Ahmud.  The  plaint  taking  this  view  of  the  Collector's  claim, 
alleged  various  reasons  to  show  that  the  pretended  deed  of  dower  was  fictitious,  and 
that  Lado  Begum  never  had  any  claim  to  the  property,  and  it  charged  the  Collector 
with  having  omitted  to  make  the  necessary  inquiries,  and  to  take  proper  precautions 
before  he  accepted  the  security.  It  alleged  distinctly  the  proceedings  in  the  former 
suit ;  that  application  had  been  made  to  the  Collector  to  stay  the  sale  till  the  Plain- 
tiff's claim  was  formally  disposed  of;  that  application  had  afterwards  been  made 
to  the  Court  of  Benares,  and  finally  to  the  Sudder  Court  of  Calcutta,  with  such  effect 
as  we  have  already  stated.  The  relief  sought  was  to  this  effect :  that  although  this 
sale  was  in  every  sense  open  to  reversal  by  a  Court  of  Equity,  yet,  on  consideration 
that,  after  the  reversal  of  the  sale,  the  property  must  still  be  sold  in  satisfaction  of 
the  claim  under  the  Sudder  decree,  and  plaintiff  would  receive  the  proceeds,  and 
that  double  trouble  would  be  incurred ;  Plaintiff,  therefore,  relinquishing  his  claim 
for  reversal  [286]  of  sale,  and  holding  that  he  was  entitled  to  the  sale  proceeds,  on 
the  ground  that  it  was  pledged  in  mortgage  for  his  dues,  as  declared  by  the  Sudder 
decree,  has  filed  his  petition  for  the  claim  before  mentioned,  and  prayed  for  a 
decree,  that,  as  usual,  justice  might  be  obtained  by  the  institution  of  the  suit.. 

Though  the  plaint  was  filed  in  November,  1838,  no  answer  was  put  in  by  the 
Collector  till  May,  1840.  Whether  he  was  the  same  individual  who  had  been  en- 
gaged in  the  transactions  with  Gholam  Ahmud  does  not  appear.  It  is  to  be  hoped 
that  he  was  not ;  but  the  transactions  referred  to  had  all  taken  place  in  his  office, 
and  memorials  of  them  were,  or  ought  to  have  been,  found,  and  he  had  had  abundant 
time  to  inform  himself  of  the  particulars. 

The  answer  of  the  Collector  began  in  these  words : — "  That  Shookr-oollah,  father 
of  Sheikh  Gholam  Ahmud,  one  of  the  Defendants,  during  his  lifetime,  and,  after 
him,  his  widow,  held  possession  of  the  villages  in  Maafee,  in  the  name  of  Gholam 
Ahmud  their  son.  That  Sheikh  Gholam  Ahmud  took  the  farm  of  the  Akbari  Mahal 
of  Zillah  Benares,  and  gave  these  three  villages  as  security  on  the  part  of  his  mother ; 
and  caused  a  security-bond  to  be  executed  by  his  mother.  That  mother  and  son 
joined  interests  for  their  joint  profit.  That  a  balance  fell  due  from  the  Akbari 
Mahal,  and  the  property  was  sold  by  auction  in  1226  and  1227  Fusli,  in  notification 
of  the  balance  due  to  Government,  the  usual  notification  having  first  been  issued. 
That  the  balance  was  not  liquidated  thereby."  The  answer  then  stated,  that  Shookr- 
oollah  had  other  property,  and  insisted,  that  in  the  decree  of  1835  no  mention  is 
made  of  these  villages. 

The  statement  here  is,  that  the  villages,  though  [286]  held  in  the  name  of  Gholam 
Ahmud,  were,  in  fact,  the  property  of  Shookr-oollah,  and  that  the  claim  of  the 
Government  upon  them  was  founded  on  a  deed  executed  by  his  widow. 

The  Defendants,  the  purchasers,  put  in  distinct  answers.  Raja  Ishree  Persad 
Narain  Sing,  one  of  them,  insisted,  that  the  sales  had  been  publicly  made  by  the 
Collector,  who  had  received  the  purchase-money,  and  given  each  purchaser  a  deed 
of  sale  and  possession,  and  that  each  purchaser  got  possession  under  his  purchase. 

The  two  other  purchasers,  Rai  Sri  Kishen  and  Rai  Ram  Kishen,  insisted,  that  the 
suit  was  contrary  to  the  practice  of  the  Court.     "  That  Plaintiff  does  not  sue  for 
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the  reversal  of  the  sale  and  possession  of  the  villages,  for  the  Plaintiff  is  clearly 
satisfied  with  the  sale,  and,  therefore,  he  has  not  sued  for  its  reversal,  but  to  recover 
from  Government  the  amount  proceeds  of  the  auction,  which  have  been  paid  into 
the  treasury  of  the  Benares  Collectorate,  together  with  interest  thereon."  That, 
under  those  circumstances,  these  Defendants  were  improperly  made  parties  in 
the  suit. 

A  most  conclusive  replication  to  the  answer  of  the  Collector  was  filed  by  the 
Plaintiff,  on  the  26th  of  June,  1840.  After  showing  that  the  Collector  had  in  truth 
admitted  the  Plaintiff's  title,  it  insisted,  that  if  the  Collector,  when  he  took  the 
security  on  these  villages,  had  made  due  inquiry,  or  called  for  the  title-deeds,  he 
would  not  have  been  misled  with  respect  to  the  charge  upon  the  property.  It  then 
proceeded  to  refer  to  the  petitions  which  had  been  presented  to  stay  the  sale,  and 
proposed  to  produce  them  in  proof.  We  shall  state  the  passage,  because  it  is  most 
mate-[287]-rial,  both  with  reference  to  the  merits  of  the  case  and  the  extraordinary 
proceeding  afterwards  adopted  by  the  Court.  "Eighthly.  That  when  it  was  dis- 
covered that  Lado  Begum's  security  was  the  consequence  of  Gholam  Ahmud's  fraudu- 
lent conduct,  and  a  petition  was  filed  in  the  Collector's  office,  even  then  the  Collector 
did  not  abstain  from  the  sale.  That  Plaintiff  will  file  copy  of  that  petition  also. 
Ninthly.  That  when  the  Collector  advertised  the  villages  aforesaid  for  auction  sale, 
then  also  a  petition  was  filed,  and  another  petition  was  given  in  to  the  Provincial 
Court.  That  the  order  of  the  Provincial  Court  was  to  the  effect,  that  when  the  time 
of  sale  should  arrive  the  necessary  order  would  be  given  j  but,  in  the  interim. 
Plaintiff's  suit  was  dismissed.  That  Plaintiff  again  petitioned  the  Collector,  stating, 
that  he  had  appealed  his  suit  to  the  Sudder  Dewanny  Adawlut,  that  his  action  against 
the  property  was  pending,  that  the  property  was  in  mortgage,  and  prayed  that  it 
should  not  be  brought  to  sale.  That  thereupon  the  CoUostor  passed  an  order  in 
effect,  that  the  Plaintiff's  suit  having  been  dismissed,  no  order  could  issue.  That 
since  Plaintiff  had,  without  ceasing,  petitioned  the  Provincial  Court  and  the  Collector 
pleading  his  regular  suit,  and  complained  of  the  security  and  Gholam  Ahmud,  it 
was  nowise  right  that  the  security  should  have  been  accepted,  the  property  sold,  and 
the  sale-proceeds  of  the  mortgaged  property  appropriated;  indeed,  these  acts  were 
beyond  the  competence  of  the  Collector." 

The  Plaintiff  here  refers  to  petitions  presented  to  the  Collector  to  stay  the  sale, 
one  before  and  one  after  the  dismissal  of  this  suit,  and  to  au  order  made  by  the 
Collector  upon  the  latter.  These,  therefore,  were  documents  in  the  Collector's  own 
office,  and  a  copy  of  one  of  them  the  Plaintiff  offered  to  file  in  evidence. 

[288]  To  the  answer  of  the  other  Defendants  the  Plaintiff  also  filed  a  replication, 
insisting,  that  they  had  either  notice  of  his  title,  or  had  purchased  without  due 
inquiry. 

On  the  3rd  of  August,  1840,  Raja  Ishree  Persad  Narain  Sing  filed  a  rejoinder, 
insisting,  that  he  had  no  notice,  and  had  been  guilty  of  no  laches.  And,  on  the 
15th  of  August,  1840,  the  other  purchasers  filed  a  rejoinder,  insisting,  that  the  proper 
course  for  the  Plaintiff  to  have  pursued  would  have  been,  if  he  disputed  the  sales, 
to  have  taken  proceedings  to  reverse  them,  in  which  case  the  purchasers  would  have 
obtained  back  their  purchase-money  from  the  Government;  but  that  as  the  Plaintiff 
distinctly  offered  to  confirm  the  sales,  he  ought  to  confine  his  claim  to  the  proceeds, 
and  not  to  sue  the  purchasers  and  the  Collector  at  the  same  time. 

The  Plaintiff  seems  to  have  felt  the  force  of  this  reasoning,  for,  at  a  subsequent 
period,  he  dismissed  these  Defendants  from  the  suit.  The  exact  date  of  this  proceed- 
ing does  not  appear.  We  mention  it  now  in  order  not  to  embarrass  the  statement 
of  the  case  as  against  the  material  Defendants. 

Had  the  suit  gone  to  hearing  on  the  issue  tendered  by  the  answer  of  the  Collector, 
there  could  have  been  no  doubt  about  the  result ;  but  instead  of  this,  the  Court  took, 
what  appears  to  us,  a  very  extraordinary  course. 

On  the  4th  of  August,  1840,  the  suit  (in  which  it  is  stated,  in  the  proceeding 
referred  to,  "  the  evidence  was  called  for  ")  was  brought  up  in  the  presence  of  the 
vakeels  of  the  parties.  No  rejoinder  had  been  filed  by  the  Government  vakeel,  and 
as  against  him,  the  only  material  party,  the  cause  seems  not  to  have  been  at  issue. 

[289]  On  this  occasion  several  questions  were  put  by  the  Court  to  the  Plaintiff's 
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yakeel,  as  to  the  year  in  which  his  client  got  possession  of  the  mortgaged  property, 
and  the  year  in  -which  he  was  dispossessed  of  it,  and  other  matters.  We  are  at  a  loss 
to  understand  the  object  of  these  questions.  The  vakeel  not  being  prepared  at  the 
moment  to  answer  them,  the  cause  was  adjourned  for  two  days. 

On  the  6th  of  August,  accordingly,  the  cause  appears  to  have  come  on  again, 
when  the  Government  vakeel  is  said  to  have  represented  "  that  in  the  answer  which 
he  had  before  given  in  to  the  Plaint,  many  facts  relating  to  the  transaction  had  inad- 
vertently been  omitted,"  and  he  asked  the  Court's  permission  to  file  a  supplemental 
answer,  which  was  granted  by  the  Court,  and  on  the  2nd  of  November,  1840,  the 
answer  having  been  prepared,  an  order  was  made  by  the  Court  "  that  it  be  filed,  and 
that  the  cause  be  again  brought  up  after  eight  days  or  more." 

The  answer  which  was  filed  was  by  no  means  confined  to  stating  facts  relating  to 
the  transaction  which  had  been  inadvertently  omitted.  It  was  in  utter  contradiction 
of  the  statements  which  had  been  made  in  the  first  answer.  Instead  of  alleging,  that 
the  property  had  belonged  to  Shookr-oollah  and  his  widow,  it  alleged,  that  it  bad 
never  belonged  to  Shookr-oollah,  or  his  widow,  but  that  it  was  alwa3rs  the  property 
of  Gholam  Alnnud  :  instead  of  relying,  as  before,  on  a  mortgage  by  the  widow  and 
Gholam  Ahmud,  it  alleged,  that  no  mortgage  of  it  had  been  made  by  either  of  them, 
but  that  Gholam  Ahmud  being  the  owner  of  the  estates,  and  indebted  to  the  Govern- 
ment, these  villages,  as  his  property,  were  sold  for  the  debt. 

The  leave  to  file  a  supplemental  answer  is  stated  to  [290]  have  been  given  under 
section  5,  Reg.  IV.  of  1793,  which  is  certainly  very  general  in  its  terms;  but  it  is 
much  to  be  regretted  if  the  practice  of  the  Cfturt  be  such  as  to  warrant  what  has  here 
taken  place:  if  a  Defendant,  after  having  put  in  an  answer  stating  facts,  which 
are  within  his  own  knowledge,  or  which  he  has  the  full  means  of  ascertaining,  may 
afterwards,  on  finding  that  he  has  no  defence  as  the  case  stands,  do  what  the  De- 
fendant has  here  been  permitted  to  do ;  if  he  is  at  liberty,  without  any  a£Sdavit  of 
the  circumstances,  without  any  explanation  of  the  nature  of  the  error  which  has 
been  committed,  or  in  what  it  has  originated,  or  what  is  the  correction  to  be  made, 
or  what  the  omission  to  be  supplied,  to  make  a  totally  new  case,  and  state  facts  at 
direct  variance  with  the  statement  in  the  first  answer,  and  of  course  completely 
change  the  issue  in  the  cause. 

The  replication  to  this  answer,  after  alleging  that  the  course  of  the  Government 
cancelling  and  annulling  the  contents  of  their  first  answer  was  unprecedented,  and 
alleging,  as  we  think  very  reasonably,  that  the  object  of  a  supplemental  answer 
was  to  supply  what  might  have  been  omitted,  and  not  under  the  designation  of  a 
supplemental  answer  to  nullify  the  first ;  proceeded  to  re-state  the  original  case,  par- 
ticularly charging  and  relying,  by  the  eighth  paragraph,  on  the  various  proceedings 
which  had  taken  place  by  petition  to  the  Collector,  and  otherwise,  to  stay  the  sale 
pending  the  Plaintiff's  appeal  from  the  decree  of  1825. 

To  this  replication,  the  date  of  which  does  not  appear,  the  Government  filed  a 
rejoinder  on  the  28th  of  January,  1841.  At  this  time,  at  least,  the  papers  in  the 
office  had  been  examined ;  but  so  far  from  [291]  there  being  the  slightest  denial  of  the 
facts  alleged  by  the  Plaintiff  with  respect  to  the  applications  to  stay  the  sale,  the 
replication  alleges  in  so  many  words,  that  the  statement  on  that  subject  is  favourable 
to  the  cause  of  Government ;  for  the  Sudder  Court,  notwithstanding  that  a  petition 
was  filed  praying  for  a  postponement,  would  not  interfere  in  the  demands  of  the 
Government. 

Now,  we  find  by  the  5th  section  of  the  Regulation  before  referred  to,  that  the 
Defendant  in  his  rejoinder  is  simply  to  deny  the  truth  of  the  reply  of  the  Plaintiff, 
or  the  parts  of  it  which  he  means  to  dispute.  Here,  so  far  from  denying  those  facts, 
the  Defendant  founds  his  defence  upon  them,  and  we  must  treat  them  as  admitted! 
It  is  a  mistake  to  assimilate  (as  was  done  at  the  hearing)  these  proceedings  to  the 
practice  in  the  Court  of  Chancery  in  England.  There  the  Plaintiff  has  the  means 
of  compelling  a  distinct  answer,  "  yes  "  or  "  no,"  to  any  allegation  which  he  makes, 
and,  therefore,  it  is  not  sufficient  for  him  to  say  such  or  such  a  fact  is  not  denied  bv 
the  answer,  he  must  read  an  admission  of  it.  The  proceedings  in  the  Indian  Courts 
are  of  a  totally  different  character. 

The  cause  being  now  at  issue  was  again  brought  before  the  Court,  on  the  30th 
of  Januaiy,  1841,  when  it  should  seem,  that,  according  to  Regulation  XXVI.  of  1814 
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sec.  10,  the  Judge  ought,  after  putting  such  questions  ns  he  thought  necessary  to 
the  vakeels,  to  have  pointed  out  to  the  parties  the  facts  material  to  be  proved,  and 
called  for  evidence  upon  them  ;  but  instead  of  this,  various  questions  having  been  put 
to  the  Plaintiff  and  his  vakeel,  and  the  answers  taken  down,  the  bearing  or  import- 
ance of  which  we  do  not  understand,  the  [292]  case  was  adjourned.  On  the '26th  of 
April,  1841,  it  came  on  once  more,  when,  it  is  stated,  the  Record  was  inspected,  and 
without  taking  evidence,  or,  as  far  as  appears  hearing  the  parties,  the  Judge  thought 
fit  to  dismiss  the  suit,  assigning  as  one  reason,  a  fact  of  which  not  only  there  is  not 
a  shadow  of  proof,  but  which  is  directly  contradicted  by  the  whole  evidence  of  the 
transactions,  namely,  that  the  villages  had  been  purchased  with  the  funds  of  Sheikh 
Gholam  Ahmud,  and  had,  therefore,  been  properly  sold  for  payment  of  his  debt  to 
Government. 

We  are  quite  at  a  loss  to  comprehend  the  course  which  the  Judge  took  upon 
this  occasion,  or  to  reconcile  it  with  any  view  of  law  or  of  justice. 

The  course  which  the  Plaintiff  insisted  ought  to  have  been  taken,  is  very  dis- 
tinctly pointed  out  in  his  petition  of  appeal  to  the  Sudder  Court  of  Allahabad, 
namely,  that  after  the  four  pleadings  had  been  filed,  it  behoved  the  principal  Sudder 
Amin,  in  accordance  with  the  provisions  of  section  10,  Reg.  XXVI.  of  1814,  to  have 
recorded  a  proceeding  specifying  the  point  or  points  to  be  established,  and  calling 
for  evidence  for  and  against  the  claim,  with  reference  to  the  purport  of  the  plaint 
and  answer,  from  the  parties  respectively,  in  order  that  each  of  the 
parties  might  file  his  evidence  for  or  against  the  claim,  from  which 
full  investigation  might  be  had,  and  the  merits  of  the  case  fully  developed. 
He  concluded  his  petition  of  appeal  in  these  terms — "  That  the  Collector,  in  his  sup- 
plemental answer,  asserts  that  the  property  sold  by  auction  was  purchased  with  the 
funds  of  Gholam  Ahmud ;  and  the  principal  Sudder  Amin  also  declares,  that  the 
property  was  purchased  by  Gholam  Ahnmd ;  now.  Plaintiff  (Appellant)  consents  to 
rest  his  whole  case  on  [293]  this  one  point ;  that  if,  from  the  record  of  the  case,  the 
deeds  of  sale,  and  the  papers  in  the  Collectorate,  it  sliall  appear  that  the  property 
was  purchased  with  the  funds  of  Gholam  Ahmud,  then  Plaintiff  consents  that  it  shall 
be  excepted  from  his  claim ;  otherwise,  on  the  simple  proof  of  it  being  the  property 
of  Sheikh  Shookr-oollah,  Plaintiff  is  entitled  to  a  decree  on  the  ground  of  Plaintiff's 
claim  being  entitled  to  a  preference  with  reference  to  the  claim  of  Government.  On 
the  above  grounds,  therefore,  Plaintiff  (Appellant)  prays  that  the  decision  of  the 
I'l  incipal  Sudder  Amin  be  reversed,  and  his  claim  be  decreed  as  justice  requires."  He 
added  to  this  petition,  as  an  exhibit,  the  decree  of  1835. 

This  petition  appears  to  have  come  before  Mr.  Tayler,  the  Judge  of  the  Sudder 
Court,  on  the  5th  of  June,  1841,  and  to  Mr.  Tayler  the  proceedings  in  the  Court  below 
seemed  as  irregular  and  unwarrantable  as  they  appear  to  us.  He  accordingly 
called  upon  the  Court  below  to  explain  its  proceedings,  and  required  a  report  as 
to  whether  any  proceeding  had  been  recorded  in  this  suit,  in  conformity  with  the 
proceedings  of  section  10,  Reg.  XXVI.  of  1814,  and  in  what  respect  the  questions 
put  by  the  principal  Sudder  Amin  to  the  Plaintiff  were  relevant  to  the  cause.  To 
this  requisition  the  following  report  was  returned  by  the  Judge,  on  the  10th  of  July, 
1841 : — "  The  facts  are  as  follows,  viz.  after  the  four  pleadings  had  been  completed, 
a  notification  was  issued,  specifying  that  the  case  would  be  taken  after  eight  days ; 
subsequently  thereto,  the  case  was  brought  up,  when  it  appeared  to  me  unnecessary 
to  call  for  evidence  in  favour  of,  and  against,  the  claim ;  consequently  no  such 
proceeding  was  recorded,  and  the  case  was  de-[294]-cided.  As  the  suit  was  brought 
to  recover  the  sale-proceeds  of  the  village  of  Lehurtara  from  Government,  by  right 
of  a  decree,  declaring  the  validity  of  the  mortgage,  prior  to  the  filing  of  the  decree, 
the  questions  aforesaid  were  put  with  the  view  of  ascertaining  the  nature  of  the 
mortgage ;  when,  however.  Plaintiff  put  in  the  decree,  and  it  appeared  therefrom  that 
it  was  not  passed  against  the  mortgaged  villages,  it  did  not  appear  right  to  cause 
Government  to  refund  the  sale-proceeds,  and  the  claim  was  in  consequence  dismissed." 

It  is  impossible  to  avoid  expressing  some  astonishment  that  any  Judge  could 
so  entirely  have  miscarried,  in  the  discharge  of  his  duty,  as  the  principal  Sudder 
Amin  appears  by  his  own  report  to  have  done. 

There  were  only  two  courses  which  it  was  possible,  with  any  share  of  reason, 
to  adopt :  the  one  was,  if  the  proceeding  were  regarded  as  a  supplemental  proceeding 
to  the  suit  of  Jykishen  Das  against  Shookr-oollah  and  Gholam  Ahmud,  and  the  facts 
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were  considered  to  be  sufficiently  established  on  the  part  of  the  Plaintiff,  to  make  at 
once  a  decree  in  his  favour;  the  other  was,  to  direct  the  evidence  to  be  taken,  and 
give  the  parties  an  opportunity  of  establishing  their  respective  all^ationa.  To 
dismiss  the  suit,  under  such  circumstances,  was  utterly  out  of  the  question. 

On  the  12th  of  October,  1841,  the  cause  came  on  for  hearing  before  Mr.  Tayler, 
who  considered,  very  properly,  that  the  great  question  was,  whether  the  villages  in 
question  were  the  property  of  Shook r-oollah ;  for  if  they  were,  they  were  clearly 
subjected  by  the  decree  of  1835  to  the  demand  of  the  Plaintiff,  and  if  they  had 
been  sold  by  the  CoUector  as  the  property  of  Gholam  Ahmud,  with  notice  of  the 
Plaintiff's  equitable  [295]  claim,  the  Plaintiff  had  a  right  to  recover  the  amount 
which  had  been  received  by  the  Collector. 

Upon  both  these  points,  the  latter  of  which,  indeed,  was  not  in  controversy,  Mr. 
Tayler  was  of  opinion  in  favour  of  the  Plaintiff,  for  reasons  distinctly  stated  in  a 
very  able  judgment,  and  he  accordingly  pronounced  his  decree,  that  the  decision  of 
the  principal  Sudder  Amin,  of  Benares,  be  overruled,  and  that  the  Plaintiff  do  re- 
cover from  the  CoUector  the  amount  of  his  decree,  to  the  extent  of  the  amount  which 
may  have  been  appropriated  from  the  sale-proceeds,  and  carried  to  the  credit  of  the 
Government,  together  with  interest  thereon  from  the  date  of  the  institution  of  tiie 
suit  to  the  time  of  payment,  and  that  the  Plaintiff's  costs,  with  interest  from  the  date 
of  the  decision  to  the  date  of  payment,  be  paid  by  the  CoUector. 

The  decision  of  the  inferior  Court  being  reversed,  it  became  necessary  that  the 
papers  should  be  laid  before  another  Judge  of  the  Sudder  Court  (Mr.  F.  Currie),  who, 
unfortunately,  differed  from  Mr.  Tayler,  and  thought  the  suit  should  be  dismissed ; 
and  the  third  Judge,  Mr.  G.  Powney  Thompson,  concurred  in  that  opinion,  and, 
accordingly,  the  suit  was  dismissed  with  costs;  the  Plaintiff  having  been  actuaUy 
refused  the  opportunity  of  giving  evidence  in  support  of  his  case,  if  it  were  not 
already  proved. 

We  are  clearly  of  opinion,  that  the  decree  must  be  reversed,  and  judgment  given 
in  favour  of  the  AppeUant. 

The  case  itself  is  one  of  the  simplest  description.  The  Plaintiff's  testator  having 
an  equitable  mortgage  on  the  villages  in  question,  of  which  the  legal  title  was  in 
Gholam  Ahmud,  institutes  a  suit  against  the  mortgagor  to  recover  the  amount  of  his 
demand.  [296]  Pending  the  suit,  and  while  Gholam  Ahmud,  the  representative  of  the 
mortgagor,  is  a  party  to  it,  the  Collector  sells  the  property  as  if  it  were  Gholam 
Ahmud's  unincumbered  estate,  suppressing  aU  mention  of  the  mortgage  of  which  he 
had  notice.  The  demand  in  the  original  suit  being  established,  this  suit  is  brought 
to  recover  the  amount  which  had  been  realised  by  the  sale. 

The  objections  founded  on  the  Regulations  of  Limitations  have  obviously  no 
bearing  in  the  case.  There  has  been  a  continued  and  uninterrupted  claim  from 
1818  to  the  present  time.  As  little  ground  is  there  for  the  objections  founded  on  the 
Regulations  with  respect  to  Government  sales.  It  is  said  that  when  property  is  sold 
by  the  Government  for  general  debts,  and  not  for  arrears  of  revalue,  they  seU  only 
the  interest  of  the  debtor,  and  do  not  guarantee  the  title.  This  may  be  very  true, 
and  it  is  an  important  distinction  between  the  two  classes  of  sales,  but  it  has  no 
bearing  upon  the  present  case.  Here  the  Government  officer,  having  notice  of  an 
incumbrance,  which  is  only  an  equitable  charge  on  the  property,  suppresses  aU 
mention  of  it  in  the  advertisement  of  sale,  and  conveys  away  the  estate  to  the  pur- 
chasers as  unincumbered,  and  receives  the  fuU  value  as  if  it  were  free  from  mortgage. 
Can  there  be  a  clearer  equity  to  caU  for  repayment)  or  could  there  be  a  grosser  in- 
justice than  to  sue  the  purchasers)  if  indeed  against  them  any  case  could  be  estab- 
lished, which  is  very  doubtful. 

The  only  doubt  which  we  have  felt  is,  whether  a  strict  adherence  to  form  might 
require  us  to  remit  the  case  back  to  India,  in  order  to  give  the  Government  an 
opportunity  of  going  into  evidence  to  prove  the  allegation  in  their  supplemental 
answer,  that  the  [2OT]  property  reaUy  belonged  to  Gholam  Ahmud.  But,  upon  a 
minute  examination  of  the  proceedings,  and  a  careful  consideration  of  them,  we 
are  of  opinion,  that  it  was  not  competent  to  the  Collector  in  this  suit  to  dispute  the 
ownership  of  Shookr-ooUah.  The  Collector  claimed  under  or  in  right  of  Gholam 
Ahmud,  and  as  against  him  we  consider  the  demand  to  have  been  established  upon 
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the  estate,  as  part  of  Shookr-oollah's  assets,  by  the  decree  of  1835,  and  we  think  that 
Mr.  Tayler  took  a  correct  view  on  the  subject  in  his  judgpoaent. 

We  shall  humbly  advise  Her  Majesty,  therefore,  to  reverse  the  decree  complained 
of,  and  to  direct  the  amount  received  by  the  Collector  from  the  sales  of  the  villages 
in  question,  with  interest  thereon,  according  to  the  rate  payable  in  such  cases,  to 
be  applied,  as  far  as  they  will  extend,  in  payment  of  the  Appellant's  demand.  The 
Appellant  must  have  his  costs  of  the  suit  below  against  the  Collector,  and  must,  of 
course,  be  repaid  what  he  has  paid  to  the  Government. 

We  have  gone  at  so  much  length  into  the  case,  not  only  on  account  of  its  im- 
portance in  point  of  value,  and  because  such  detail  was  requisite  in  order  to  expiaiu 
more  clearly  the  grounds  of  our  judgment,  but  because  some  of  the  irregularities 
which  have  taken  place  are  of  a  character  which  we  think  it  may  be  useful  to  bring 
to  the  attention,  not  only  of  the  Courts  in  India,  but  of  the  authorities  at  home, 
who.  we  are  very  sure,  are  desirous  that  justice  should  be  administered  in  these  Courts 
fairly  and  indifferently,  between  themselves  and  their  subjects. 


[298]      IN  BE  RAJAH  BOMMARANJEE  BAHADOOR  *  [Feb.  20,  1852]. 

On  appeal  from  the  Sndder  Dewwmvy  Adawlut  at  Madnu 

Motion  to  rescind  order  of  the  Sudder  Court,  at  Madras,  for  the  execution,  of  a 
decree  pending  an  appeal,  and  to  stay  execution,  refused,  on  the  ground 
of  the  length  of  time  that  had  elapsed  from  the  making  of  the  order  and 
the  probability  of  its  having  been  acted  on  in  India. 

This  was  an  application  to  stay  execution  of  a  decree  of  the  Sudder  Dewanny 
Court,  at  Madras,  pending  an  appeal  to  England.  By  the  decree  of  the  Sudder  Court, 
it  was  declared,  that  the  Defendant  (the  Petitioner)  was  liable  for  principal  and  in- 
terest upon  a  mortgage  bond.  The  Petitioner  appealed  from  that  decree  to  England. 
After  the  allowance  of  the  appeal,  the  Court,  upon  the  petition  of  the  Plaintiff,  and 
his  depositing  security,  by  an  order,  dated  the  24th  of  December,  1861,  directed 
execution  of  the  decree.  The  Petitioner  presented  a  petition  to  the  Sudder  Court 
for  stay  of  execution,  offering  to  give  security  for  satisfaction  of  the  decree,  which 
the  Court  refused.  The  Petitioner  now  presented  a  petition  praying  that  the  order 
of  the  24th  of  December,  1851,  might  be  rescinded,  and  that,  upon  his  giving 
security,  execution  might  be  stayed. 

Mr.  Forsyth,  in  support  of  the  petition. — It  was  unjust  to  order  execution  of  the 
decree  of  the  Sudder  Court,  pending  an  appeal,  the  Petitioner  [299]  having  offered 
ample  security  for  satisfaction  of  the  decree  if  affirmed  here.  Execution  of  a  decree 
is  stayed  pending  an  appeal  to  the  House  of  Lords.  Even  if  the  Court  below  refuse 
it,  the  House  of  Lords  will  stay  execution  (Macqueen's  Prac.  of  House  of  Lords,  239). 
So  also  in  writs  of  error,  execution  is  stayed,  3  Hen.  VII.,  c.  10.  From  the  nature  of 
the  appellate  jurisdiction  of  this  Court,  the  practice  must  be  the  same  as  the  House 
of  Lords. — [Sir  Edward  Ryan :  The  appeal  in  this  case  is  from  the  Sudder  Dewanny 
Court ;  now,  the  course  pursued  by  the  decree  holder  in  this  case  seems  to  be  perfectly 
regular,  and  in  accordance  with  the  practice  of  the  Native  Courts,  as  laid  down  in 
Macpherson  ("  On  Civil  Procedure,"  p.  349,  504).  There  is  no  provision  in  the 
Charter  for  staying  execution  pending  an  appeal  to  England  from  the  Sudder  Courts. 
It  is  different  in  the  Supreme  Court,  for  there  special  provision  is  made  by  the 
Charter  (Madras  Charter,  26th  Dec.,  1800,  cl.  ilviii.).] 

Lord  Cranworth. — The  order  complained  of  was  made  on  the  24th  of  December, 
1851,  and  has  most  probably  been  acted  upon :  it  is  too  late  to  make  this  application, 
which  must  be  refused. 

•Present:  Members  of  the  Judicial  Committee, — The  Lord  Justice  Cranworth, 
the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon. 
Sir  Edward  Ryan. 
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[300]  /.V  RE  RAJAH  VASSAREDDY  LUTCHMEPUTTY  NAIDOO  ♦  [June  16, 

July  5,  1852.] 

On  petition  from  Madras. 

In  suits  before  the  Sudder  Dewanny  Adawlut  at  Madras,  that  Court  decided  in 
favour  of  A. ;  and  pending  appeals  to  England  by  B.  and  others,  put  A.  into 
possession  of  the  disputed  estates,  which  were  of  great  value,  without  taking 
from  him  the  security  required  by  Mad.  Reg.  VIII.  of  1818,  sec.  4.  The 
Judicial  Committee  of  the  Privy  Council  reversed  the  decree  of  the  Sudder 
Dewanny  Adawlut,  and  directed  that  Court  to  put  B.  into  possession  of  the 
estates.  Pending  the  appeals  the  Board  of  Revenue  took  possession,  sold  a 
portion  of  the  estates  for  satisfaction  of  arrears  of  revenue,  and  became 
themselves  purchasers.  The  Sudder  Dewanny  Court  declined  to  interfere  or 
carry  into  execution  the  Order  in  Council  confirming  the  report  of  the 
Judicial  Committee,  on  the  ground,  that  the  estates  were  then  in  the  posses- 
sion of  the  Madras  Government.  Upon  a  petition  by  B.  to  the  Judicial  Com- 
mittee complaining  of  such  refusal,  a  peremptory  order  was  issued,  com- 
manding the  Sudder  Dewanny  Adawlut  forthwith  to  carry  into  execution 
the  Order  in  Council  made  on  the  appeals,  and  to  direct  the  Collectors  of  the 
districts  in  which  the  estates  were  situate  to  put  B.  into  possession,  according 
to  the  terms  of  tlie  Order  in  Council. 

The  application  being  ex  parte  was  postponed  for  notice  to  be  given  to  the  East 
India  Company  and  the  Board  of  Control,  of  the  petition  and  proceedings 
[5  Moo.  Ind.  App.  314]. 

This  was  an  application  upon  petition,  by  Lutchmeputty  Naidoo,  for  a  per- 
emptory order  addressed  to  the  Judges  of  the  Sudder  Dewanny  Adawlut  at  Madras, 
conunanding  them  to  carry  into  execution  an  order  of  Her  Majesty  in  Council,  con- 
firming a  report  of  the  Judicial  Committee  of  the  Privy  Council,  made  in  the  joint 
appeal  of  Rungama  v.  Atchama  and  Atchama  v.  RamanaMa  (see  case  reported,  4 
Monre's  Ind.  App.  Cases,  1),  and  praying,  that  the  Petitioner  [301]  might  be  put 
into  possession  of  the  lands  and  other  property,  the  subject  of  the  appeals,  and  which 
was  awarded  to  him  by  such  report  and  order. 

The  petition,  after  setting  forth  the  fact  of  the  institution  of  the  suits  in  India, 
alleged,  that  at  the  period  when  the  decrees  of  the  Provincial  and  Sudder  Court, 
appealed  from  to  England,  were  pronounced,  the  whole  of  the  property  claimed  by 
Rungama,  as  guardian  of  the  Petitioner,  was  under  attachment  and  management 
of  the  Collectors  appointed  by  the  Board  of  Revenue,  acting  in  the  districts  of 
Guntoor  and  Masulipatam.  That  on  the  6th  of  May,  1833,  while  the  appeals  to 
England  were  pending,  Vassareddy  Ramanadha  Baboo  presented  a  petition  to  the 
Sudder  Dewanny  Adawlut,  praying  that  Court  to  cause  possession  of  the  proi)erty 
to  be  delivered  over  to  him.  That  by  a  proceeding  of  the  Court,  on  the  lOth  of 
June,  1833,  it  was  stated,  that  Vassareddy  Ramanadiia  Baboo  could  obtain  posses- 
sion of  the  property  only  on  giving  security,  and  that  there  was  a  specific  rule  in  his 
case  which  required  that  he  should  furnish  security;  and  the  prayer  of  his  petition 
was  rejected.  That  the  rule  referred  to  by  the  Court  in  their  proceeding,  was  Reg. 
VIII.  of  1818,  which  enacted  as  follows : — "  The  Court  of  Sudder  Adawlut  may 
eitlier  order  the  judgment  passed  by  them  to  be  carried  into  execution,  taking 
sufficient  security  from  the  party  in  whose  favour  the  same  may  be  passed,  for  the 
due  performance  of  such  order  or  decree  as  His  Majesty,  his  heirs  or  successors, 
shall  think  fit  to  make  on  the  appeal,  or  suspend  the  execution  of  their  judgment 
during  the  appeal,  taking  the  like  security  in  the  latter  case  from  the  party  left  in 
possession  of  the  property  adjudged  against  him;  but  in  all  cases  8e{302]-curity  is 
to  be  given  by  Appellants  to  the  satisfaction  of  the  Sudder  Adawlut,  for  the  pay- 
ment of  all  such  costs  as  the  said  Court  may  think  likely  to  lie  incurred  by  the 

*  Present :  Members  of  the  Judicial  Committee, — Lord  Cranworth,  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Patteson. 
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appeal,  as  well  as  for  the  performance  of  such  order  or  judgment  as  His  Majesty,  his 
heirs  or  successors,  may  think  fit  to  give  thereupon ;  and  after  receiving  such 
security,  the  Sudder  Adawlut  are  to  declare  the  appeal  admitted,  and  to  give  notice 
thereof  to  the  Appellant  and  Respondent  respectively,  that  they  may  take  measures, 
the  one  to  prosecute,  the  other  to  defend,  the  cause,  in  appeal  before  His  Majesty  in 
his  Privy  Council,  according  to  the  established  mode  of  proceeding  in  similar  cases." 

That  in  the  mouth  of  January,  1834,  Vassareddy  Ramanadha  Baboo  presented 
another  petition  to  the  same  Court,  praying  that  he  might  be  placed  in  possession  of 
the  property  pending  the  appeal  upon  giving  the  security  required  by  the  above- 
recited  Regulation  VHI.  of  1818.  That  in  a  proceeding  of  that  Court,  dated  the 
14th  of  April,  1834,  the  Court  stated  that  it  was  a  point  formally  decided  by  them, 
that  no  security  was  to  be  required  for  the  Government  tribute,  but  merely  for  the 
Zemindar's  mesne  profits,  exclusively  of  the  tribute;  and  they  ordered,  amongst 
other  things,  that  it  should  be  referred  to  the  Collectors  of  Guntoor  and  Masulipatam, 
to  report  to  the  Court  the  aggregate  gross  receipts  payable  to  the  Zemindar  in  the 
Vassareddy  estates  for  the  Fusly  year  1230  (a.d.  1820-1),  or  it«  annual  average 
during  the  whole  period  of  their  management.  Tliat  in  a  proceeding  of  the  Court, 
dated  the  2l8t  of  July,  1834,  they  stated,  that  they  were  of  opinion,  that  the  ends  of 
justice  would  be  answered  by  fixing  the  amount  of  security  at  Rs.  350,000,  and  it  was 
ordered,  that  the  [303]  Provincial  Court  of  the  Northern  Division  should  call  upon 
Vassareddy  Ramanadha  Baboo  to  furnish  good  and  sufficient  security  in  that  sum ; 
and  that  on  his  producing  competent  security  to  that  amount,  to  be  approved  of  by 
the  Sudder  Dewanny  Adawlut,  the  property  to  be  placed  in  his  possession.  That 
thereupon  Vassareddy  Ramanadha  Baboo  presented  a  petition  to  the  Sudder 
Court,  praying  to  be  informed  whether  the  security  of  Rs.  250,000,  so  required  by 
the  Court,  was  for  the  whole  period  during  which  the  appeal  might  be  pending,  or 
for  what  term.  That  in  a  proceeding  of  the  Sudder  Court,  dated  the  8th  of 
September,  1834,  it  was  stated,  that  the  period  for  which  the  security  was,  by  the 
order  of  the  21st  of  July,  1834,  required,  was  for  one  year  only,  and  that  at  the 
expiration  of  that  period,  the  Sudder  Court  would  issue  such  further  instructions  as  to 
security  as  might  then  appear  expedient  and  equitable.  That  subsequently,  in  the 
same  year,  Vassareddy  Ramanadha  Baboo  petitioned  the  Sudder  Court  for  an 
allowance  out  of  the  property,  and  the  Court  granted  him  an  allowance  of  Rs.  1200 
per  mensem,  but  ordered  that  he  should  find  security  for  that  sum.  That  on  the 
3l8t  of  March,  1835,  Vassareddy  Ramanadha  Baboo  presented  a  petition  to  the 
Sudder  Court,  in  which  he  stated,  that  he  had  been  unable  to  find  security  for  the 
allowance  of  Rs.  1 200  per  mensem,  and  prayed  that  the  allowance  might  be  granted 
to  him  from  the  funds  in  deposit  in  the  Court,  without  security.  That  in  a  pro- 
ceeding of  the  Sudder  Court,  dated  the  27th  of  April,  1835,  it  was  stated,  that  it 
was  essentially  necessary  that  Vassareddy  Ramanadha  Baboo  should  furnish  security 
for  the  eventual  refunding  of  all  payments  made  to  him  from  the  property  in  [3043 
dispute,  and  the  prayer  of  his  last-mentioned  petition  was  refused. 

That  in  the  month  of  July,  1836,  Vassareddy  Ramanadha  Baboo  presented  a 
petition  to  the  Sudder  Court,  in  which  he  represented  the  condition  to  which  the 
property  had  been  reduced,  in  consequence,  as  he  alleged,  of  its  continuing  under  the 
management  of  the  Revenue  officers  of  Government,  and  submitted  certain  state- 
ments of  the  Collectors  of  Guntoor  and  Masulipatam  aforesaid,  showing  the  arrears 
of  Government  tribute  then  due,  and  prayed  tlie  Sudder  Court  to  place  the  property 
in  his  possession  without  security,  on  the  condition  of  his  entering  into  an  agreement 
not  to  dispose  of  it  by  sale,  etc.,  before  a  decision  should  have  been  received  on  the 
appeal  preferred  to  his  late  Majesty  in  Council.  That  Rungama,  as  guardian  of 
the  Petitioner,  also  presented  a  petition  to  the  Sudder  Court,  praying  that  the  last- 
mentioned  petition  of  Vassareddy  Ramanadha  Baboo  might  not  be  granted.  That 
in  a  proceeding  of  the  Sudder  Court,  dated  the  27th  of  July,  1836,  it  was  stated, 
that  it  appeared  to  the  Court  that  there  could  be  no  question  that  tliere  would  be  no 
net  profits  from  the  property  for  several  years  to  come,  and  that,  consequently,  on 
that  account  there  could  be  no  necessity  for  requiring  any  security  whatever, 
previous  to  ordering  the  property  to  be  placed  in  possession  of  Vassareddy  Rama- 
nadha Baboo,  and  it  was  ordered  as  follows, — "  The  Court  direct  that  whatever  lands 
the  Collectors  of  Guntoor  and  Masulipatam  may  have  in  their  charge  belonging  to 
the  Vassareddy  estate,  and  attached  under  the  order  of  the  Provincial  Court,  be 
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delivered  over  to  the  Petitioner,  Ramanadha  Baboo.  The  Court,  therefore,  resolve 
that  a  copy  of  these  [306]  proceedings  be  transmitted  to  the  Provincial  Court  in  the 
Northern  Division,  for  their  information  and  guidance,  commanding  them  by 
precept,  to  instruct  the  Collectors  in  the  districts  of  Guntoor  and  Afasulipatam  to 
deliver  over  to  the  Petitioner,  Ramanadha  Baboo,  such  of  the  lands  belonging  to 
the  Vassareddy  estate  as  they  may  hold  under  attachment."  That  in  pursuance  of 
the  above  order  of  the  Sudder  Dewanny  Adawlut,  Vassareddy  Ramanadha  Baboo 
was  placed  in  possession  of  the  property  in  dispute,  without  giving  the  security 
required  by  section  4,  of  Reg.  VIII.,  1818. 

That  the  Petitioner  attained  his  majority  in  the  month  of  March,  1837.  That 
at  divers  periods  in  the  years,  1838,  1839,  and  1840,  and  while  the  appeals  to  His 
late  Majesty  in  Council  were  still  pending,  the  Petitioner  presented  petitions  to  the 
Board  of  Revenue,  complaining  that  Vassareddy  Ramanadha  Baboo  was  wasting  and 
mismanaging  the  estates,  and  praying  the  Board  of  Revenue  to  issue  an  order  to 
put  the  estates  under  the  management  of  the  Collectors  of  Masulipatam  and  Guntoor, 
until  the  decree  of  His  Majesty  in  Privy  Council  should  be  made  in  the  appeals. 

That  in  a  proceeding  of  the  Sudder  Dewanny  Adawlut,  dated  the  2nd  of  May, 
1842,  it  was  declared  as  follows: — "  The  Board  of  Revenue,  in  their  letter  of  the  20th 
of  January,  1842,  intimated  to  the  Sudder  Adawlut,  that  circumstances  indicative 
of  gross  mismanagement,  and  an  intentional  disregard  of  his  engagements,  on  the 
part  of  Vassareddy  Ramanadha  Baboo,  having  been  represented  to  them  in  recent 
reports  from  the  Collectors  of  Guntoor,  they  had  desired  that  officer  to  exercise  his 
discretion  in  attaching  tlie  [306]  estate,  should  the  Zemindar  fail  to  make  payments 
commensurate  with  his  collections,  and  that  they  have  been  since  apprised  by  a 
letter,  dated  the  8th  of  January,  1842,  that  it  has  been  found  absolutely  necessaiy 
that  the  estate  should  be  taken  under  management,  which  has  accordingly  been  done. 
The  mismanagement  of  Vassareddy  Ramanadha  Baboo  resting  upon  information 
in  possession  of  the  Revenue  authorities,  the  Sudder  Adawlut  resolve  to  direct  that 
a  copy  of  the  translations  of  the  petitions  recorded  above,  together  with  a  copy  of 
these  proceedings,  be  transmitted  to  the  Provincial  Court  in  the  Northern  Division, 
commanding  them  by  precept  to  instruct  the  Collectors  of  Guntoor  and  Masulipatam 
to  inquire  into  and  report  upon  the  charges  made  against  Vassareddy  Ramanadha 
Baboo,  of  having  made  away  with  the  proceeds  of  the  estate  during  the  period  it  was 
under  his  management,  under  the  orders  of  the  Sudder  Adawlut,  of  the  27th  of 
July,  1836." 

That  some  time  in  the  year  1842,  possession  of  the  property  in  dispute  was  taken 
from  Vassareddy  Ramanadha  Baboo,  and  resumed  by  the  Collectors  of  Guntoor 
and  Masulipatam. 

That  on  the  30th  of  June,  1843,  and  pending  the  appeals,  the  Chintapully  and 
other  Talooks  in  the  Zillah  of  Guntoor,  being  a  portion  of  the  property  in  dispute, 
were  advertised  for  sale,  for  arrears  of  revenue  due  to  the  Government,  amounting 
to  Rs.  26,22,921. 

That  on  the  6th  of  June,  1843,  the  Petitioner  presented  a  memorial  to  the 
Crovernor  in  Council  at  Madras,  and  on  the  same  date  a  like  memorial  to  the  Board 
of  Revenue,  in  which  he  protested  against  the  intended  sale,  and  prayed  that  a  stop 
might  be  put  to  [307]  it  until  the  final  decision  of  the  appeals.  That  the  Governor 
in  Council,  by  an  order  dated  the  19th  of  June,  1843,  referred  the  Petitioner  to  the 
Board  of  Revenue.  That  on  the  6th  of  June,  1843,  the  Board  of  Revenue,  in  answer 
to  the  memorial,  informed  him  that  the  advertisement  of  the  intended  sale  of  the 
Vassareddy  estate,  for  arrears  of  revenue,  had  emanated  under  the  orders  of  Govern- 
ment. That  on  the  28th  of  February,  1846,  while  the  appeals  were  pending,  the 
portion  of  the  property  in  dispute,  previously  mentioned,  was  again  advertised  to 
be  sold  on  the  Ist  of  April,  1846,  in  satisfaction  of  arrears  of  revenue.  That  on  the 
28th  of  March,  1846,  ttie  Petitioner  presented  a  petition  to  the  Governor  in  Council 
at  Madras,  praying  that  the  sale  might  be  postponed  until  the  decree  of  Her  Majesty 
in  Council  should  be  made,  or  that  the  whole  of  the  Vassareddy  estates  might  be 
made  over  to  him,  on  condition  of  his  paying  punctually  the  Government  tribute, 
and  a  sum  of  Rs.  60,000  per  annum,  in  liquidation  of  the  arrears  due  to  the  Govern- 
ment. That  this  petition  was  returned  to  the  Petitioner  by  the  secretary  to  the 
Government,  on  the  21st  of  April,  1846,  with  the  following  indorsement: — "The 
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Petitioner  is  informed  that  the  rerolutioD  of  Government,  dated  the  20th  of  January, 
1846,  on  the  subject  of  the  Guntoor  Zemindaries,  is  final,  and  that  the  Petitioner's 
request  cannot  be  complied  with." 

That  on  the  30th  of  March,  1846,  the  Petitioner  presented  a  petition  to  the 
Collector  of  Guntoor,  praying  that  he  would  protect  the  portion  of  tiie  property  in 
dispute  from  sale,  until  the  decree  of  Her  Majesty  in  Council  should  become  known. 
That  on  the  6th  of  April,  1846,  this  petition  was  returned  to  the  Peti-[308]-tioner  by 
the  Collector,  with  the  following  indorsement :  — "  The  Vassareddy  estates  were, 
under  the  orders  of  Government,  put  up  to  public  sale  for  arrears,  and  bought  in  on 
behalf  of  Government,  on  the  1st  inst.  The  request  of  the  Petitioner  cannot  be 
complied  with." 

That  on  the  29th  of  February,  1848,  the  Judicial  Committee  of  the  Privy 
Council,  to  whom  the  appeals  had  been  referred,  agreed  to  report  to  Her  Majesty, 
that  tiie  decree,'  of  the  Sudder  Dewanny  Adawlut  of  Madras,  dated  the  14th  of 
March,  1832,  should  be  reversed.  That  Her  Majesty  in  Council  was  graciously 
pleased  to  approve  of  this  report,  and  by  a  decree,  dated  the  2nd  of  March,  1848,  it 
was  ordered  and  decreed  (amongst  other  things)  that  the  decree  of  the  Sudder 
Dewanny  Adawlut  should  be  reversed,  as  in  the  declarations  in  the  report  set  forth 
and  recommended,  and  the  causes  were  thereby  remitted  to  the  Sudder  Dewanny 
Adawlut  at  Madras,  to  do  what  was  necessary  to  give  effect  to  the  de"'4rations  in 
the  report,  whereof  the  Judges  of  the  Sudder  Dewanny  Adawlut  of  Madras,  for  the 
time  being,  and  all  other  persons  whom  it  might  concern,  were  to  take  notice  and 
govern  themselves  accordingly. 

That  under  and  by  force  of  this  decree,  and  by  virtue  of  Regulation  V.  of  1804, 
the  Petitioner  was  entitled  to  be  put  in  possession  of  the  whole  of  the  property  in 
dispute,  freed  and  discharged  from  all  arrears  of  Government  tribute  or  revenue 
which  had  become  due  during  his  minority.  That  by  Regulation  V.  of  1804,  section 
4,  it  is  enacted  as  follows: — "The  lands  of  incapacitated  proprietors  shall  not  be 
answerable  for  the  payment  of  public  revenue  assessed  [309]  thereon ;  and  if  the 
next  collections  of  any  year  shall  prove  unequal  to  the  discharge  of  the  fixed  assess- 
ment, the  deficiency  shall  be  made  good  by  the  surplus  collection  of  future  years : 
Provided  always,  that  the  allowance  for  the  support  of  the  proprietors  shall  bie  paid 
as  well  in  years  of  deficient  as  of  surplus  produce." 

That  on  the  23rd  of  December,  1848,  and  after  the  arrival  in  India  of  the  afore- 
said Order  in  Council,  the  Court  of  Sudder  Dewanny  Adawlut  made  an  order, 
reciting  the  receipt  by  the  Court  of  a  despatch  from  the  Honourable  the  Court  of 
Directors,  together  with  the  decree  of  Her  Majesty  in  Council,  and  with  instructions 
to  take  the  proper  measures  for  carrying  the  orders  of  Her  Majesty  in  Council  into 
execution,  and  for  recovery  on  behalf  of  the  East  India  Company  of  the  expense 
incurred  by  them  in  bringing  the  cases  to  a  hearing,  and  the  Sudder  Dewanny 
Adawlut  then  proceeded  to  make  the  following  order: — ^"Before  issuing  the  usual 
orders  for  the  full  execution  of  the  decree  of  Her  Majesty  in  Council,  tlie  Sudder 
Adawlut  resolve  to  direct  the  Civil  Judges  of  Guntoor  and  Masulipatam  to  take  the 
necessary  steps  in  communicating  with  the  Collectors  of  those  districts  to  secure  by 
immediate  attachment,  such  property,  real  and  personal,  as  may  belong  to  the  parties 
above  mentioned,  with  the  exception  of  Puttoory  Caly  Doss,  the  third  Respondent  in 
appeal  No.  1 1 .  of  1827,  who  has  been  exonerated  by  tlie  decree  of  the  Privy  Council 
from  all  liability  on  account  of  the  costs  " ;  and  it  was  "  ordered  that  e;rtract  from 
these  proceedings  be  sent  to  the  Civil  Judges  of  Masulipatam  and  Guntoor,  by  precept 
returnable  in  ten  days  from  and  after  its  receipt." 

[310]  Tliat  on  the  29th  of  January,  1849,  the  Petitioner  presented  a  petition  to 
the  Sudder  Adawlut,  wherein,  among  other  things,  the  Petitioner  complained  of 
certain  illegal  acts  committed  by  Ramanadha  Baboo  in  attempting  to  remove 
certain  of  the  property,  funds  and  furniture,  to  which  the  Petitioner  was  entitled 
under  the  aforesaid  decree,  and  requesting  that  Vassareddy  Ramanadha  Baboo  might 
be  arrested  for  the  purpose  of  securing  the  costs  incurred,  and  to  enable  the  Petitioner 
to  obtain  a  restitution  of  the  property  which  had  been  improperly  made  away  with 
by  him,  and  preying  that  the  Court  would  immediately  issue  the  necessary  order 
for  the  release  of  the  estates  from  attachment,  for  the  purpose  of  restoring  the  estates 
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to  the  Petitioner.  That  the  Sudder  Dewannj  Adawlut  took  no  notice  of  the 
Petitioner's  last-mentioned  petition. 

That  on  the  11th  of  January,  1849,  the  Board  of  Revenue  published  an  advertise- 
ment for  the  sale  of  the  remaining  portion  of  the  property  and  estates,  adjudged 
by  the  decree  of  Her  Majesty  in  Pouncil  to  belong  to  the  Petitioner,  which  advertise- 
ment -was  as  follows : — "  Notice  is  hereby  given,  that  unless  the  sum  of  Rs.  28,06,737, 
being  the  balance  of  peishcush,  including  interest  outstanding  up  to  the  20th  of 
December,  1848,  against  the  undermentioned  estates,  composing  Nundegamah 
Zemindary,  belonging  to  Rajah  Vassareddy  Ramanadha  Baboo,  Zemindar  "  (being 
part  of  the  estate  and  property  declared  by  Her  Majesty's  decree  in  Council  to  be 
the  property  of  the  Petitioner,  and  ordered  to  be  delivered  into  the  possession  of  the 
Petitioner),  "  shall  have  been  liquidated  on  or  before  Monday,  the  12th  of  February, 
1849,  the  sale  of  the  said  estates  will,  agreeably  to  the  instructions  [311]  conveyed 
by  the  Board  of  Revenue,  in  their  proceedings  dated  the  11th  of  December,  1848, 
commence  at  the  Collector's  cutcherry,  at  Masulipatam,  on  that  date,  and  will  con- 
tinue until  the  whole  shall  be  sold." 

That  on  the  8th  of  February,  1849,  the  Petitioner  presented  a  petition  to  the 
Sudder  Dewanny  Adawlut,  in  which  he  protested  against  the  intended  sale  as  wholly 
illegal,  and  prayed  that  it  might  be  stayed  until  the  Petitioner  should  be  put  in 
possession  of  the  same,  and  until  the  regular  course  prescribed  by  the  Regulations 
had  been  adopted  by  the  Board  of  Revenue.  That  in  a  proceeding  of  the  Sudder 
Dewanny  Adawlut,  dated  the  12th  of  March,  1849,  the  Court  declared  that  they 
had  referred,  on  the  subject  of  the  Petitioner's  last-mentioned  petition,  to  the  Board 
of  Revenue,  and  that  from  the  reply  of  the  Board  the  Court  had  learnt  that  the 
Masulipatam  Vassareddy  estate  (being  the  estate  of  the  Petitioner,  against  the  sale 
of  which  he  liad  petitioned  the  Court)  had  been  purchased  on  account  of  Govern- 
ment, on  the  12th  of  the  then  last  preceding  month,  and  they  further  declared  that 
they  must  decline  to  interfere  further  in  the  matter,  and  order  that  the  prayer  of 
the  Petitioner  should  be  rejected. 

That  on  the  2nd  of  April,  1849,  the  Petitioner  again  petitioned  the  Sudder 
Dewanny  Adawlut,  to  put  in  force  the  decree  of  Her  Majesty  in  Council.  That  in 
a  proceeding  of  the  Sudder  Dewanny  Adawlut,  dated  the  16th  of  April.  1849,  the 
Court  directed,  among  other  things,  as  follows: — "In  conformity  with  the  decree 
of  Her  Majesty  in  Council,  and  with  reference  to  the  order  of  the  Sudder  Adawlut, 
dated  the  23rd  of  December,  1848,  directing  the  civil  Judges  of  Guntoor  and  Masuli- 
patam to  take  proper  measures  to  [312]  secure,  by  immediate  attachment,  such 
property,  real  and  personal,  as  may  be  found  to  belong  to  the  above  parties,  the 
Sudder  Adawlut  now  direct  that  the  civil  Judges  be  commanded  by  precept  returnable 
in  six  months,  from  and  after  its  receipt,  to  carry  the  decree  into  full  execution." 

That  the  order  of  the  Court  referred  to  in  the  last-mentioned  proceeding  bad 
reference  solely  to  the  levying  of  costs  from  the  Petitioner  and  the  other  parties 
in  the  appeal,  and  the  direction  of  the  Court  to  the  civil  Judges  of  Guntoor  and 
Masulipatam,  to  carry  the  said  decree  into  full  execution,  was  limited  to  so  much 
of  the  decree  as  relates  to  the  levying  of  costs,  and  was  not  an  order  directing  the 
civil  Judges  to  put  the  Petitioner  in  possession  of  the  property  to  which  he  is 
entitled,  in  order  and  by  virtue  of  the  decree  of  Her  Majesty  in  Council. 

That  on  the  21st  of  December,  1850,  the  Petitioner  presented  a  petition  to  the 
Governor  in  Council  of  Madras,  praying  that  the  Petitioner  might  be  put  in  posses- 
sion of  the  estates  and  property,  in  conformity  with  the  decree  of  Her  Majesty  in 
Council.  That  on  the  24th  of  December,  1851,  an  answer  was  returned  by  the  order 
of  the  Governor  in  Council  to  this  petition,  as  follows: — "  The  Governnlent  cannot 
accede  to  the  request  contained  in  this  petition." 

That  on  or  about  the  23rd  of  February,  1851,  the  Petitioner  presented  a  petition 
to  the  Zillah  Court,  of  Guntoor,  praying  for  the  delivery  into  his  posseBsion  of  the 
estates  and  property,  and  of  Rs.  300,000,  awarded  to  him  by  the  aforesaid  decree. 
That  in  a  proceeding  of  the  Zillah  Court  of  Guntoor,  dated  the  14th  of  March,  1851, 
the  Court  stated  as  follows: — "The  Court  cannot  interfere  in  the  matter,  and  the 
[313]  Petitioner  must  address  himself  to  the  Sudder  Adawlut,  who  will  determine 
as  to  the  propriety  of  complying  or  not  with  the  request  of  the  Petitioner." 

That  the  Petitioner  had  wholly  failed  in  his  attempts  to  obtain  from  the  Sudder 

914 


Digitized  by 


Google 


LUTCHMEPUTTY  NAIDOO  {iN  Re)  [1852]  V  MOOBE  DID.  APP.,  Sl« 

Dewanny  Adawlut,  or  from  the  Board  of  Revenue,  or  from  the  Governor  in  Council, 
at  Madras,  possession  of  the  estates  and  property  awarded  to  him  by  the  decree  of 
Her  Majesty  in  Council ;  and  the  decree  remained  up  to  the  present  time  unexecuted, 
although  a  period  of  more  than  four  years  had  elapsed  since  the  decree  was  made ; 
and  the  Petitioner  suffered  under  the  grievous  hardship  of  a  refusal  on  the  part 
of  the  Sudder  Dewanny  Adawlut,  to  interfere  on  his  behalf,  for  the  purpose  of  carry- 
ing into  execution  a  decree  of  Her  Majesty  in  Council  in  his  favour, 
which  decree  commanded  the  Court  to  do  what  is  necessary  to  give 
effect  thereto.  That  the  Petitioner  had  no  other  means  of  redress 
open  to  him  than  by  appealing  to  Her  Majesty  in  Council,  and  obtaining 
a  peremptory  order,  commanding  the  Sudder  Dewanny  Adawlut  and  all  other  per- 
sons whom  it  may  concern,  to  carry,  without  further  delay,  the  aforesaid  decree  into 
effect;  and  the  petition  prayed  that  Her  Majesty  in  Council  would  be  pleased  to 
take  the  petition  into  Her  most  gracious  consideration,  and  to  grant  him  a 
peremptory  order  addressed  to  the  Judges  of  the  Sudder  Dewanny  Adawlut,  or  to 
such  other  persons  and  authorities  as  to  Her  Majesty  should  seem  fit,  commanding 
them  to  execute  the  decree  of  the  2Dd  of  March,  1848,.  and  to  put  the  Petitioner  in 
possession  of  the  land  and  other  property  awarded  to  him  by  the  aforesaid  decree. 

This  petition  was  specially  referred  to  the  Judicial  Committee. 

[314]  The  petition  came  on  to  be  heard  ex  parte,  on  the  16th  of  June,  1852.  when 
their  Lordships  ordered  it  to  stand  over  for  service  of  the  petition  and  notice  of  the 
proceedings  to  the  Board  of  Control  and  the  East  India  Company.  They  were 
served,  but  the  East  India  Company  alone  appeared. 

(July  5,  1852.*')  Upon  the  petition  being  opened,  Mr.  Wigram,  Q.C.,  and  Mr. 
E.  J.  Lloyd,  Q.C.,  for  the  East  India  Company,  took  a  preliminary  objection  to  the 
hearing. 

The  East  India  Company  appear  in  deference  to  the  Court's  wish,  but  being 
entirely  ignorant  of  the  facts  alleged  in  the  petition,  we  submit,  that  the  petition 
ought  not  to  be  now  proceeded  with,  until  the  Petitioner  has  taken  proper  steps 
in  India  to  bring  the  Madras  Government  before  the  Court ;  and  we  insist,  that  the 
Court  has  no  jurisdiction  in  the  matter ;  for  having  made  a  decree  remitting  the 
causes  to  India  to  do  certain  acts,  the  appellate  jurisdiction  is  gone,  and  to  entertain 
the  petition  is  to  exercise  original  jurisdiction,  there  being  now  no  suits  before  the 
Court.  The  Petitioner  has  mistaken  his  remedy,  as  the  proper  course  for  him  to 
have  pursued,  was  to  have  taken  proceedings  in  India,  by  citing  the  Government, 
or  he  might  have  brought  a  suit  against  the  revenue  authorities  for  the  illegal 
sale  of  the  estates.  Kirt  Chunder  Roy  v.  TJte  Government  (1  Moore's  Ind.  App. 
Cases,  383).  We  submit,  that  the  proceedings  complained  of  may  be  perfectly  right 
[316]  and  in  conformity  with  the  Regulations,  but  that  we  do  not  appear  to  defend 
the  Madras  Government,  or  the  Sudder  Court  Judges,  who  have  not  been  served 
with  this  petition ;  but  to  urge  that  necessary  inquiries  ought  to  be  taken  to  ascertain 
the  legality  of  the  acts  of  the  Government  before  the  petition  can  be  disposed  of. 

Dr.  Lushington. — We  must  now  hear  out  the  petition,  and  then  determine  the 
proper  course  to  be  adopted. 

Mr.  Bethell,  Q.C.,  Mr.  Forsyth,  and  Mr.  Worsley,  for  the  Petitioner. — First. 
The  present  application  is  well  founded.  The  Petitioner  does  not  ask  the  Court  to 
interfere  with  third  parties  not  before  the  Court.  All  that  the  petition  prays  is, 
that  the  decree  of  the  Queen  in  Council  may  be  carried  into  effect  by  the  Sudder. 
Court.  What  the  Petitioner  sought  from  the  Sudder  Court  was  a  precept  to  the 
Collectors,  directing  them  to  put  him  in  possession  of  the  fruit  of  his  decree :  if  the 
Sudder  Court  had  complied  with  that  request,  and  the  Collectors  refused  to  obey  the 
precept,  the  Petitioner  had  his  remedy  in  India,  but  by  the  Sudder  Court  holding 
its  hands,  the  Petitioner  has  no  alternative  but  to  apply  here.  But,  secondly,  upon 
the  merits.  There  are  two  circumstances  sufficient  to  justify  the  interference  of 
this  Court  to  protect  this  property  from  destruction.  In  the  first  place,  the  Sudder 
Court  was  not  warranted  in  permitting  Ramanadha  Baboo  to  be  put  in  possession 
of  the  estates  without  taking  the  security  required  by  Madras  Reg.  VIII.  of  1818, 

•Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Patteson. 
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sec.  4 ;  and,  again,  the  [316]  proceedings  of  the  Revenue  authorities  in  first  causing 
these  estates  to  be  sold  for  Giovemment  arrears,  and  then  buying  them  in  themselTes : 
and  that  after  a  decree,  awarding  possession  to  the  Petitioner  is  to  overrule  the 
decree  of  this  Court,  and  render  its  execution  impossible.  It  would  be  most  unjust, 
after  the  Petitioner  has  obtained  a  decree  in  his  favour,  to  make  him  institute  a 
fresh  suit  in  India  to  obtain  possession,  because  the  Sudder  Court  miscarried  in  not 
enforcing  the  decree  of  this  appellate  Court.  There  is  no  such  course  prescribed 
by  the  Madras  Regulations ;  on  the  contrary,  'the  Regulations  treat  the  Collector 
as  the  servant  of  the  Court.  By  Reg.  XXVU.  of  1802,  sec.  25,  if  the  Collector  omit 
or  refuse  to  obey  the  process  of  the  Court,  then  the  Court  from  which  the  process 
issues  may  fine  him.  It  is  analogous  to  a  process  in  this  country,  issuing  out  of 
the  Court  of  Queen's  Bench,  where  if  the  sheriff  refused  to  obey  the  writ  of  the 
Court  it  would  fine  him  for  contempt.  In  the  same  way  the  Collector  ought  to  have 
been  called  upon  by  the  Court,  by  precept,  to  have  carried  the  decree  into  execution. 
Another  important  question  is,  that  the  Petitioner  was  a  minor.  The  estate  was  not 
under  the  Court  of  Wards,  therefore  R^.  V.  of  1804  does  not  apply;  but  Reg.  X. 
of  1831,  sec.  2,  d.  1,  in  clear  terms  declares,  that  arrears  accruing  during  minority 
shall  not  be  a  charge  upon  the  estate,  so  as  to  entitle  the  Government  to  sell  the 
estate  in  satisfaction  of  arrears. 

Mr.  Wigram,  Q.C.,  and  Mr.  E.  J.  Lloyd,  Q.C.,  for  the  East  India  Company. — This 
petition  is  quite  novel,  and  no  authority  has  be^i  cited  to  justify  the  application. 
The  petition  [317]  makes  a  complaint  against  two  parties ;  first,  against  the  Judges 
of  the  Sudder  Court  personally,  for  not  having  performed  their  duty ;  and,  secondly, 
against  Ramaiiadha  Baboo,  the  party  put  in  possession  by  the  Sudder  Court.  If  it 
is  really  intended  to  make  any  personal  complaint  against  the  Judges  for  contumacy 
to  the  order  of  this  Court,  they  ought  to  have  been  personally  served  with  the 
petition,  that  they  might  answer  the  charges.  We  only  appear  as  representing  the 
East  India  Company,  and  are  entirely  unacquainted  with  the  statements  contained 
in  the  petition.  But  we  submit,  that  the  Madras  Government  has  a  title  paramount 
to  the  parties  to  the  original  appeals;  the  Government  are  no  parties  to  the  decree; 
they  stand  in  the  position  of  a  landlord  in  possession  of  a  leasehold  estate  for 
arrears  of  rent.  The  property  ought  not  to  be  taken  from  the  Government  without 
giving  them  an  opportunity  of  being  heard.  They  have  a  paramount  title,  and 
ought  to  have  been  cited  by  petition.  This  is  not  a  proceeding  in  rem  but  in 
personam.  We  are  not  acquainted  with  the  practice  of  the  Courts  in  India  in 
circumstances  like  the  present.  It  may  not  be  necessary  for  the  Petitioner  to 
institute  a  fresh  suit  to  get  possession.  In  the  Court  of  Chancery  in  this  country, 
if  a  new  claimant  intervenes,  pending  litigation,  the  Court  will  not  decide  the  case 
against  the  third  party,  without  giving  him  an  opportunity  of  being  heard ;  under 
some  circumstances  a  new  suit  is  not  necessary  against  him,  you  serve  him  with  notice 
of  a  petition,  asking  him  to  give  effect  to  a  decree,  which  he  is  interrupting.  The 
same  thing  could  perhaps  have  been  done  in  India.  Reg.  XII.  of  1809,  sec.  11,  cl. 
iv.,  shows  that  the  revenue  is  a  primary  charge,  [318]  and  that  the  Government  is 
bound  to  look  to  the  proprietor  de  facto  as  distinguished  from  the  proprietor  de  jure. 
It  is  a  question  which  cannot  be  satisfactorily  determined  without  going  into 
evidence;  we  ask,  theiefore,  that  the  petition  may  stand  over,  to  enable  the  CSovern- 
ment  of  Madras  to  inform  the  Court  what  the  facts  really  are,  as  at  present  the 
statements  are  ex  parte.  No  doubt  there  are  other  facts  which  are  material  to  be 
considered  before  the  case  is  decided.  It  may  be  an  omission  of  the  Sudder  Court 
to  put  the  Petitioner  into  possession,  but  that  cannot  affect  the  right  of  the  Govern- 
ment, which  is  quite  independent  of  any  proceedings  the  party  may  have  taken  in 
the  Court  below. 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  have  taken  into  considera- 
tion this  petition,  which  prays,  that  Her  Majesty  will  be  pleased  to  grant  a  peremp- 
tory order,  addressed  to  the  Judges  of  the  Court  of  Sudder  Dewanny  Adawlut,  or 
to  such  other  persons  and  authorities  as  to  Her  Majesty  shall  seem  fit,  commanding 
them  to  execute  the  decree  of  Her  Majesty  in  Council,  bearing  date  the  2nd  of 
March,  1848,  and  to  put  the  Petitioner  in  possession  of  the  land  and  other  property 
awarded  to  him  by  the  decree. 
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Their  Lordships  feel  that  in  entering  upon  the  consideration  of  this  petition 
they  are  placed,  for  several  reasons,  in  a  position  of  considerable  difficulty:  First, 
on  account  of  the  entire  novelty  of  the  proceeding,  this  being,  so  far  as  any  of  us 
are  aware,  the  very  first  time  that  any  complaint  has  been  addressed  to  the  Judicial 
Conunittee,  of  the  non-execution  of  a  decree  pronounced  by  them  which  has  been 
confirmed  [319]  by  Her  Majesty  in  Council.  And,  again,  we  experience  some 
difficulty  from  the  circumstance,  that  all  the  facts  which  are  stated  in  these  proceed- 
ings are  entirely  ex  parte,  and  we  have  had  no  opportunity  of  ascertaining  whether 
they  are  in  strict  conformity  with  the  papers  to  which  reference  is  made  in  the 
petition. 

So  far  as  we  are  enabled  to  judge  from  this  petition,  the  Sudder  Court  seems  to 
have  been  of  opinion,  that  the  property  in  question  having  been  seized  by  the  Board 
of  Revenue,  and  being  in  possession  of  that  Board,  they  had  alone  a  rightful  title, 
with  which  the  Sudder  Court  could  not  int€rfere,  and  consequently  they  conceived, 
that  having  ascertained  that  fact,  they  had  discharged  their  duty,  and  no  more 
depended  upon  them.  We  are  not  in  a  situation  to  say  whether  that  determination, 
on  the  part  of  the  Sudder  Court,  was  well  founded  or  not.  We  think  it  would  have 
been  infinitely  better  for  all  parties,  if  the  grounds  on  which  the  Sudder  Court 
proceeded  had  been  set  forth  in  a  more  regular  form,  for  the  consideration  of  their 
Lordships. 

There  are  other  circumstances  in  this  case,  which,  provided  they  are  incapable 
of  explanation,  certainly  tend  to  show  that  the  present  Petitioner  has  been  subjected 
to  very  great  hardship  and  detriment.  We  allude  to  the  circumstance  of  security 
not  having  been  taken,  in  conformity  with  Reg.  VIII.  of  1818,  sec.  4.  We  are  now 
speaking,  as  already  observed,  solely  upon  what  appears  before  us  ex  parte,  and, 
therefore,  we  do  not  intend  to  pronounce  any  decisive  judgment  upon  it;  but, 
supposing  all  the  circumstances  stated  in  the  petition  to  be  true,  it  would  appear  that 
this  large  property  was  put  into  the  hands  of  Ramanadha  Baboo,  pending  the 
appeals;  that  it  has  been  wasted  [320]  and  dilapidated,  and  the  whole  property 
exhausted,  in  consequence  of  security  not  having  been  taken.  It  is  not,  however, 
necessary  to  allude  further  to  that  point. 

Their  Lordships,  taking  all  these  circumstances  into  their  consideration,  have 
determined  to  adopt  the  following  course,  by  which  course,  we  trust,  the  rights  of 
the  East  India  Company,  if  they  have  any,  or  the  rights  of  the  Government  of  Madras, 
or  any  other  persons  purchasing  under  them,  will  be  protected,  and  which  will 
also  enable  the  Petitioner  to  put  the  Court  in  motion,  so  that  he  may  have  all  that  he 
is  justly  entitled  to  under  the  decree. 

We  intend  to  advise  Her  Majesty,  that  the  Sudder  Adawlut  be  directed  forthwith 
to  carry  into  execution  the  Order  of  Her  Majesty,  and  to  direct  the  Collector  to  put 
the  Petitioner  into  possession  of  the  property,  according  to  such  order  made  in 
the  decree,  reserving  to  the  Madras  Government,  and  all  persons,  except  the  Re- 
spondents in  the  original  appeal,  the  right  to  appear  for  their  interest,  if  any. 

The  report  of  the  Judicial  Committee  of  the  Privy  Council,  dated  the  5th  of 
July,  1852,  and  the  Order  in  Council  made  thereon,  was  as  follows : — 

"  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said  order  of 
reference,  have  this  day  taken  the  said  petition  into  consideration,  and  having 
been  attended  by  counsel  on  behalf  of  the  Petitioner,  and  likewise  on  behalf  of  the 
East  India  Company,  their  Lordships  do  this  day  agree  humbly  to  report  to  your 
Majesty  as  their  opinion,  that  the  said  Court  of  Sudder  Dewanny  Adawlut,  at 
Madras,  ought  to  be  ordered  forthwith  to  carry  into  execution  Her  Majesty's  Order 
in  Council  of  the  2nd  of  March,  1848,  [321]  made  upon  the  hearing  of  the  said 
appeal,  and  to  direct  the  Collectors  of  Guntoor  and  Masulipatam,  and  those  districts 
in  which  the  Vassareddy  estat«s  are  situated,  to  put  the  Appellant,  Rajah  Lutchme- 
putty  Naidoo,  in  possession  of  the  said  property,  in  pursuance  of  the  report  of  this 
Committee,  of  the  29th  of  February,  1848,  and  of  Her  Majesty's  Order  in  Council, 
of  the  2nd  of  March,  1848,  approving  the  same,  reserving  to  the  Madras  Govern- 
ment, and  to  all  persons,  except  the  Respondents  in  the  original  appeal,  the  right 
to  appear  for  their  interest,  if  any. 

"  Her  Majesty  having  taken  the  said  report  into  consideration,  was  pleased, 
by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to  order,  as 
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it  is  hereby  ordered,  that  the  said  Court  of  Sudder  Dewanny  Adawlut,  at  Madras, 
do  forthwith  carry  into  execution  Her  Majesty's  Order  in  Council,  of  the  2nd  of 
Marcli,  1848,  and  that  the  said  Court  do  direct  the  Collectors  of  Guntoor  and 
Masulipatain,  and  of  those  districts  in  which  the  Vassareddy  estates  are  situated, 
to  put  the  Appellant,  Rajah  Lutchmeputty  Naidoo,  Bahadoor,  in  possession  of  the 
said  property,  in  pursuance  of  the  report-  of  tlie  Judicial  Committee  of  the  Privy 
Council,  of  the  29th  of  February,  1848,  and  of  Her  Majesty's  said  Order  in  Council, 
of  the  2nd  of  March,  1848,  approving  the  same,  reserving  to  the  Madras  Govern- 
ment, and  to  all  persona,  except  the  Respondents  in  the  original  appeal,  the  right 
to  appear  for  their  interest,  if  any.  Whereof  the  Judges  of  the  said  Court  of 
Sudder  Dewanny  Adawlut  at  Madras,  for  the  time  being,  and  all  other  persons 
whom  it  may  concern,  are  to  take  notice  and  govern  themselves  accordingly." 

[S.C.  8  Moo.  P.C.   115.     Dittinffiughed  A'a(/aItUch/nee  Urhmal  v.  Goyoo  Netdaraja 
Chftty,  1856,  6  Moo.  Ind.  App.  329.] 


[322]  IN  RK  SIBNARAIN  GHOSE*  [Feb.  8,   1853]. 

On  petition  fi-om-  th<  Swpreme  Court  at  Calcutta. 

Where  this  Court  grants  leave  to  appeal,  under  the  general  Jurisdiction  of  the 
(jueen  in  Council,  it  will  impose  such  terms  upon  the  party  applying,  as  the 
special  circumstances  of  the  case  require. 

Appeal  admitted  from  au  order  confirming  the  report  of  Commissioners  in  a 
partition  suit,  although  the  appealable  value  was  under  Rs.  10,000,  the 
amount  prescribed  by  the  Order  in  Council  of  the  10th  of  April,  1838.  The 
Petitioner  (the  Plaintiff)  had  offered  to  compensate  the  Defendant,  if  the 
report  of  the  Commissioners  wa«  varied.  The  Judicial  Committee,  in 
granting  leave  to  appeal,  put  the  Petitioner  upon  terms  of  lodging  in  the 
Council  Office,  within  four  months,  a  certificate  of  recognizance  to  the  Queen 
in  the  sum  of  ^£1500  for  such  compensation  and  costs  as  might  be  awarded. 

This  was  a  petition  for  leave  to  appeal  from  certain  orders  of  the  Supreme  Court 
at  Calcutta,  made  in  a  partition  suit  brought  by  the  Petitioner  against  one  HoUad- 
hur  Doss.  The  petition  alleged,  tliat  the  Petitioner  and  one  HoUadhur  Doss  were 
jointly  seised  as  tenants  in  common  of  a  piece  of  land  at  Jorebagdun,  in  the  town  of 
Calcutta,  containing  twelve  cottahs;  that  the  Petitioner  instituted  a  suit  on  the 
equity  side  of  the  Supreme  Court  at  Calcutta,  against  Holladhur  Doss,  for  partition 
of  the  land ;  that  the  cause  was  heard  by  the  Supreme  Court,  who  made  the  usual 
decree  for  partition,  and  that  a  commission  of  partition  was  issued  under  such 
decree,  autliorising  the  commissioners  to  make  such  partition;  that  a  return  was 
made  by  the  commissioners  on  the  19th  of  September,  1851,  by  which  they  recom- 
mended that  the  piece  of  land  should  be  divided  into  two  [323]  shares,  by  a  line 
iirectly  north  and  south,  and  thereby  allotted  to  the  Petitioner  five  half  equal  twelfth 
parts,  to  be  enjoyed  by  him  in  severalty ;  and  also  allotted  to  the  Defendant  for  his 
share,  t«  be  held  in  severalty  exclusive  of  Petitioner,  all  that  portion  on  the  west 
which  abutted  on  one  of  the  houses  and  premises  of  the  Petitioner,  namely,  the  house 
which  contained  the  zenana  or  female  apartments  of  his  family,  so  as  to  separate 
and  divide  the  opposite  house  and  premises  of  the  Petitioner,  being  the  public 
dwelling-house  of  himself  and  family,  whereby  the  Petitioner  was  excluded  from  a 
passage  to  the  iiouse  containing  the  zenana.  That  the  Petitioner  filed  exceptions  to 
this  return,  urging  that  the  partition  was  opposed  to  the  justice  of  the  case  and  to 
his  claim  to  have  the  last-mentioned  piece  of  ground  to  the  extreme  west,  or  that 
portion  of  it  which  would  afford  the  Petitioner  a  passage  from  his  own  house  to 
the  other ;  that  this  last-mentioned  part  was  of  no  more  value  to  the  Defendant  than 
any  other  portion,  but  tliat  the  same  was  of  great  and  peculiar  value  to  him.  That 
the  exceptions  were  called  on  for  argument,  but  that  in  consequence  of  the  absence 

*  Present :  Members  of  the  Judicial  Committee, — ^The  Chief  Justice  of  the  Court 
of  Common  Pleas  (Sir  John  Jervis),  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 
Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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of  his  counsel  to  argue  the  exceptions,  the  same  were  overruled,  as  of  course ;  and 
that  on  the  13th  of  January,  1851,  an  order  was  made  confirming  the  Commissioners' 
return.  That  on  the  29th  of  March,  1852,  he  petitioned  the  Supreme  Court,  that 
the  order  of  confirmation  should  be  set  aside,  and  the  exceptions  restored  to  the 
Board,  for  the  purpose  of  being  argued  before  the  Court,  and  having  the  whole 
matter  explained,  the  Petitioner  offering  to  pay  the  costs  of  the  Defendant  which 
might  be  incurred  by  the  rehearing,  which  he  thereby  offered  to  expedite,  but  that 
the  Court  refused  his  petition  [324]  on  the  29th  of  March,  1852,  and  proceedings  were 
had  before  the  Master  to  settle  the  draft  conveyances.  That  the  Petitioner  presented 
a  petition  to  the  Supreme  Court  within  sis  months,  for  leave  to  appeal  to  England, 
submitting,  as  a  cause  of  appeal  from  these  orders,  that  on  examining  the  plan 
annexed  to  the  return,  it  would  be  found,  that  by  the  partition  which  the  Com- 
missioners had  made,  all  communication  was  stopped  between  the  Petitioner's 
family  house  and  his  dwelling-house,  that  is,  between  his  Boytuckhannah  and  the 
house  containing  the  female  apartments:  that  each  of  these  two  buildings  was 
worth  more  than  Rs.  50,000,  and,  therefore,  such  a  partition  not  only  exposed  him 
and  his  family  to  the  greatest  inconvenience,  but  also  largely  deteriorated  the  value 
of  his  property ;  that  he  was  ready  and  thereby  offered  the  Defendant  Rs.  800  for 
each  of  the  six  cottahs  allotted  to  him,  although  the  Commissioners  had,  on  the 
evidence  before  them,  valued  each  cottah  at  only  Rs.  400 ;  that  the  loss  and  incon- 
venience to  the  Petitioner  had  been  occasioned  by  the  Commissioners  drawing  the 
line  of  division  north  and  south,  and  assigning  to  the  Defendant  the  whole  of  the 
land  abutting  on  the  female  apartments,  which,  consequently,  excluded  him  from 
any  passage  to  that  house ;  and  the  Petitioner  submitted,  that  the  line  of  division  was 
erroneous,  and  ought  to  have  been  drawn  in  a  different  direction ;  and  that,  if  the 
partition  proposed  by  him  was  detrimental  to  the  Defendant,  the  Petitioner  was 
willing  to  make  such  compensation  to  him,  in  double  the  value  of  the  land,  as  the 
Commissioners  might  award;  that  the  Court,  by  an  order  dated  the  1st  of  July, 
1852,  refused  leave  to  appeal,  on  the  ground  that  the  property  in  dispute  [326] 
was  under  Rs.  10,000,  the  amount  prescribed  by  the  Order  in  Council  of  the  10th  of 
April,  1838  (see  [now  Letters  Patent  of  28th  Dec.  1866,  art.  39  (Stat.  R.  and  0. 
Rev.  iv.  p,  93)]). 

The  Petitioner  then  applied  by  special  petition  to  the  Queen  in  Council,  for  leave 
to  appeal  from  the  return  of  the  Commissioners,  dated  the  19th  of  September,  1851 ; 
and  from  the  order  of  the  Supreme  Court  confirming  the  same,  of  the  13th  of  January, 
1852,  and  the  order  of  the  29th  of  March,  1852. 

Mr.  Leith,  in  support  of  the  petition,  now  moved  for  leave  to  appeal. 

The  Supreme  Court  w  as  precluded  by  the  Order  in  Council  of  the  10th  of  April, 
1838,  from  admitting  an  appeal,  as  the  subject-matter  involved  was  under  the  pre- 
scribed appellate  value,  but  this  Court  has  power  to  admit  an  appeal  notwithstanding, 
if  the  circumstances  justify  the  admission.  The  present  is  a  case  of  great  hardship. 
The  Commissioners  grossly  erred  in  judgment  in  making  such  a  division ;  they  ought 
to  have  ascertained,  not  only  the  relative  value  of  the  property,  but  also  the 
respective  situations  of  the  parties  in  relation  to  the  property,  before  the  partition 
took  place.  Story  v.  Jciinsov  (1  You.  and  Coll.  538)  is  directly  in  point,  and  shows 
that  a  Court  of  Equity  will  set  aside  an  adjudication  made  by  Commissioners  of 
partition,  in  circumstances  like  the  present. — [Sir  John  Jervis:  You  must  under- 
take to  save  the  other  party  harmless.  It  may  be,  that  the  order  confirming  the 
return  of  the  Commissioners  has  been  acted  upon.  If  you  come  here  for  an  in- 
dulgence, asking  the  rule  prescribing  the  appealable  amount  to  be  relaxed,  it  ought 
[326]  not  to  be  granted  but  upon  terms  (see  In  Mutadee  Mahomed  Casti/m  S/ierazee, 
ante,  p.  [5  Moo.  Ind.  App.]  196).  The  party  Respondent  will  have  to  come  here  to 
support  the  order  of  the  Supreme  Court,  upon  a  point  which  you  omitted  to  argue 
in  the  Court  below ;  you  must  undertake  to  indemnify  him  from  any  toss  you 
may  put  him  to,  as  well  also  for  compensation,  if  it  is  necessary  to  make  any 
variation  of  the  Order  confirming  the  report  of  the  Commissioners  upon  that  point. 
What  is  the  form  of  an  indemnity  given  on  appeal)] — The  ordinary  mode  is  by  a 
recognizance  in  the  Exchequer. — [Sir  John  Jervis:  Would  that  give  a  right  of 
action  against  the  obligor?  A  recognizance  in  the  Exchequer,  if  estreated,  becomes 
a  forfeiture  to  the  Crown]. — ^The  Petitioner  can  enter  into  a  recognizance  with 
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sureties  in  India;  this  Court  can  avard  the  proceeds  of  a  recognizance  so  for- 
feited. 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  are  disposed  to  allow  this 
appeal,  but  it  must  be  upon  terms  of  the  Petitioner  entering  into  a  recognizance 
in  the  Court  of  Exchequer,  in  the  sum  of  £1500,  to  abide  Buch  order  as  may  be  made, 
such  security  to  be  made  within  four  months  from  the  date  of  the  Order  in  Council. 
The  following  report  was  made,  which  was  confirmed  by  Her  Majesty: — 
"  Their  Lordships  agree  humbly  to  report  to  your  Majesty,  as  their  opinion, 
that  the  Petitioner,  Sibnarain  Ghose,  ought  to  be  at  liberty  to  enter  and  prosecute 
his  appeal  against  the  return  of  the  Commissioners  of  partition,  dated  the  19th  of 
September,  [327]  1851,  and  from  the  order  of  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal,  of  the  13th  of  January,  1852,  confirming  the  return,  and 
from  the  further  order  of  the  Supreme  Court,  of  the  29th  of  March,  1852,  upon  lodging 
in  the  Council  Office,  within  the  space  of  four  calendar  months  from  the  date  of 
Her  Majesty's  Order  in  Council  on  this  report,  the  certificate  of  recognizance  to  Her 
Majesty  in  a  penalty  of  £1500  sterling,  to  be  entered  into  by  some  proper  person  (to 
be  approved  of  by  the  clerk  of  the  Council),  before  one  of  the  Barons  of  Her  Majesty's 
Court  of  Exchequer,  conditioned  to  stand  and  abide  such  determination  whatsoever 
as  may  be  come  to  by  this  Committee  on  this  appeal,  and  to  pay  such  compensation 
as  their  Lordships  may  think  fit  to  award,  and  likewise  to  pay  such  costs  as  may  be 
awarded  in  case  the  appeal  be  dismissed ;  and  their  Lordships  do  direct  that  copies 
properly  authenticated  of  all  such  records  and  proceedings  as  may  be  necessary  to 
be  laid  before  Her  Majesty  in  Council  in  writing,  by  the  proper  officer  of  the 
Supreme  Court  of  Judicature,  upon  payment  by  the  Petitioner,  or  his  agents,  of  the 
usual  fees  for  the  same." 

[S.  C.  8  Moo.  P.C.  276.  See  Sibnaradn  Ghose  v.  Uullodhur  Doss,  1864-55.  9  Moo.  P.C. 
354;  6  Moo.  Ind.  App.  207;  and  Wilson  v.  Gallendvr,  1855,  9  Moo.  P.C.  100; 
and,  generally  as  to  special  leave  to  appeal  in  civil  cases,  note  to  Retemeyer  v. 
ObermuUer,  1837,  2  Moo.  P.C.  at  p.  125.] 


[328]  MUTTYLOLL  ^'E.KL— Appellant ;  LAUNCELOT  DENT  and  Others,— fiw/wn- 

dents  *  [May  10,  1853]. 

0»  appeal  from  tfie  Supretne  Gowt  at  Calcutta. 

Where  Bills  of  Exchange  are  remitted  for  sale,  and  the  proceeds  directed  to  be 
applied  to  a  specific  purpose,  the  property  in  the  bills  remains  in  the 
remitter  until  the  purpose  for  which  they  were  remitted  is  satisfied.  And, 
where  the  money  realised  by  the  sale  was  wrongfully  applied  by  the  agent,  it 
was  held  by  the  Judicial  Committee  (affirming  the  judgment  of  the  Court  at 
Calcutta)  that  the  remitter  was  entitled  to  recover  the  value  of  the  bills  in 
assumpsit,  upon  an  indebitatus  count,  from  the  purchaser  of  them,  who  had 
notice  of  the  purpose  for  which  they  were  remitted,  and  the  misapplication 
of  the  proceeds  by  the  agent. 

This  was  an  action  of  assumpsit,  brought  by  the  Respondents,  merchants  at 
Hong  Kong,  against  the  Appellant,  a  banker  and  merchant  at  Calcutta,  to  recover 
the  value  of  six  bills  of  exchange. 

The  plaint  contained  six  counts.  The  two  first  counts  were  upon  a  guarantee 
(these  counts  were  abandoned  at  the  trial),  the  third  count  was  an  ■mdehiiatu*  count, 
as  follows :  that  the  Defendant  was  indebted  to  the  Plaintiffs  in  Rs.  80,000,  the  price 
and  value  of  divers  goods  and  securities  for  money,  to  wit,  six  bills  of  exchange, 
for  the  payment  of  divers  large  sums  of  money,  to  wit,  £6000  of  British  money,  of 

*  Present:  Members  of  the  Judicial  Committee, — The  Lord  Chief  Justice  of  the 
Common  Pleas  (Sir  John  Jervis),  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon. 
Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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great  value,  to  wit,  of  the  value  of  Rs.  80,000,  by  the  Plaintiffs,  sold  and  delivered 
to  the  Defendant,  at  his  request.  The  fourth  count  was  for  money  had  and  received 
by  the  Defendant  to  the  use  of  the  Plaintiffs ;  the  fifth  count  was  for  interest,  and 
the  sixth  [329]  count  was  on  an  account  stated.  To  this  plaint  the  Defendant 
pleaded  sis  pleas.  The  first  was  non-assumpsit  to  the  whole  plaint.  The  remaining 
five  pleas  were  all  pleaded  to  the  two  special  counts  upon  the  guarantee. 

The  facts  of  the  case,  as  they  appeared  in  evidence  at  the  trial,  were  these:  — 
The  Appellant  was  the  Banian  of  Oswald,  Seal  and  Co.,  who  carried  on  business  ae 
merchants  at  Calcutta,  and  had  dealings  with  the  Respondents ;  the  Appellant  sup- 
ported that  firm  with  his  credit,  and  with  funds  provided  by  him,  having  supplied 
a  portion  of  its  capital,  and  being  in  the  habit  of  making  advances  to  it  from  time 
to  time,  to  enable  it  to  meet  its  engagements.  His  son,  HeeraloU  Seal,  was  a  partner 
and  member  of  the  firm  of  Oswald,  Seal  and  Co. ;  and  the  Appellant  was  well 
acquainted  with  its  affairs  and  transactions.  In  the  year  1845,  be  had  given  to  the 
house  of  the  Respondents,  as  it  was  then  constituted,  a  guarantee  for  the  due 
investment  and  employment  of  such  funds  as  might  be  entrusted  by  them  to  the 
firm  of  Oswald,  Seal  and  Co.,  for  the  purchetse  of  opium,  and  had  engaged  to  promote 
the  trade  of  the  Respondents'  house,  on  condition  that  they  reciprocally  promoted 
that  of  Oswald,  Seal  and  Co. ;  and,  at  the  time  of  the  transaction  in  question,  as  well 
as  subsequently,  that  firm  was  very  largely  indebted  to  the  Appellant.  On  the 
29th  of  October,  1847,  the  Respondents  transmitted  to  the  firm  of  Oswald,  Seal  and 
Co.  the  bills  of  exchange,  which  were  the  subject  of  the  action,  with  a  letter,  which 
was  in  part  as  follows: — "By  our  No.  19,  we  remit  you  £10,000,  to  be  passed  to 
credit  to  our  cpium  account.  We  have  now  the  pleasure  to  enclose  the  under- 
mentioned bills  on  Eng-[330]-land,  which  please  realize  to  credit  of  the  same  account. 
Dated  Hong  Kong,  27th  October,  1847,  drawn  by  ourselves  on  G.  T.  Braine,  Esq., 
in  our  own  form  and  blank  endorsed."  Then  followed  the  particulars  of  the  bills 
for  £6000.  It  then  proceeded :  "  We  now  give  you  an  order  for  a  further  quantity 
of  Bengal  opium,  to  be  purchased  at  the  second  sale,  say  about  fifty  chests,  in  pro- 
portions of  three  quarters  Patna  and  one  quarter  Benares,  and  we  hope  that 
prices,"  etc.  This  letter,  with  the  bills,  was  received  by  Oswald,  Seal  and  Co.  in 
December,  1847,  and  it  appeared  that  at  that  time,  or  shortly  afterwards,  the 
Appellant  was  utade  acquainted  with  its  contents,  and  with  the  purpose  for  which  the 
bills  were  transmitted.  The  bills  were  deposited  in  the  hands  of  the  Appellant, 
whilst  Oswald,  Seal  and  Co.  endeavoured  to  dispose  of  them,  by  advertising  for  a 
purchaser,  in  order  to  cany  out  the  instructions  of  the  Respondents.  The  Respon- 
dents had,  on  previous  occasions,  had  various  transactions  with  Oswald,  Seal  and  Co., 
both  in  the  purchase  of  opium,  and  in  the  purchase  of  cotton,  and  the  accounts 
relating  to  the  opium  and  those  relating  to  the  cotton  were  kept  separately  in  the 
books  of  the  firm,  to  which  the  Appellant  had  access,  and  he  was  apprised  of  the 
remittances  which  from  time  to  time  were  made.  He  had  himself  made  the 
purchases  of  opium,  which  Oswald,  Seal  and  Co.  bad  bought  for  the  Respondents, 
and  he  was  cognizant  of  the  state  of  the  accounts  between  the  two  houses  at  the 
period  in  question,  those  accounts  being  at  that  time  balanced  and  even,  with  the 
exception  of  these  bills.  Oswald,  Seal  and  Co.  had  no  specific  lien  upon  these  bills, 
nor  any  authority  to  deal  with  them,  otherwise  than  according  to  the  direc-[331]- 
tions  contained  in  the  above  letter  of  the  Respondents.  It  appeared  that  they  at 
once  advertised  the  bills  iu  the  Calcutta  Gazette,  but  the  time  when  such  advertise- 
ments was  made  was  not  proved.  Soon  after  they  received  them,  namely,  on  the 
11th  of  December,  1847,  Fergusson,  one  of  the  partners  of  the  firm,  pledged  them 
with  the  Agra  Bank,  as  a  security  for  a  loan  of  Rs.  55,000,  made  by  that  bank  to 
the  firm,  and  they  were  then  endorsed  to  the  bank  in  the  name  of  the  firm.  Whether 
this  was  done  with  the  knowledge  of  any  of  the  other  partners,  did  not  appear ;  but 
one  of  the  partners.  Brown,  was  not  privy  to  it.  The  bills  were  pledged  to  the 
Agra  bank  as  a  collateral  security  only  for  the  loan,  the  firm  of  Oswald,  Seal  and  Co. 
having  given,  as  the  primary  security,  a  promissory  note  of  the  firm,  which  became 
due  on  the  7th  of  January,  1848,  and  consequently,  until  default  was  made  in  the 
payment  of  this  note,  the  Agra  bank  was  not  entitled  to  negotiate  the  bills.  At 
the  time  when  the  bills  were  thus  pledged  with  the  Agra  bank,  or  immediately 
afterwards,  the  Appellant  was  made  acquainted  with  the  fact,  and  he  was  in  daily 
communication  with  Oswald,  Seal  and  Co.  upon  the  subject  of  their  engagements, 
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and  particularly  of  their  debt  to  the  Agra  bank,  and  the  obtaining  of  funds  to 
discharge  it.  "Die  bank  pressed  for  payment,  and,  in  order  to  meet  the  demand,  the 
Appellant  agreed  with  tlie  firm  of  Oswald,  Seal  and  Co.  to  supply  the  money.  He 
accordingly  paid  the  Rs.  55,000  to  the  Agra  bank,  on  behalf  of  Oswald,  Seal  and 
Co.,  the  bank  only  dealing  with  the  firm,  and  knowing  nothing  of  the  Appellant  in 
tlje  whole  transaction.  The  bills  were  accordingly  given  up  to  the  Appellant,  [332] 
as  the  agent  of  the  firm,  without  any  endorsement  by  the  bank,  and  he  retained  them 
in  his  handj  until  the  month  of  April  following,  when  it  was  agreed  lietween  him  and 
the  firm  that  he  should  become  the  purchaser  of  them,  at  the  price  of  Rs.  60,000, 
with  interest,  as  upon  a  sale  made  upon  the  7th  of  January  preceding.  This 
arrangement  was  afterwards  communicated  to  the  Respondents  by  the  firm  of 
Oswald,  Seal  and  Co.,  by  a  letter,  dated  the  26th  of  April,  1818 ;  and  of  this  letter 
tlie  Appellant  was  at  the  same  time  apprised  by  the  firm.  The  bills  were  not  en- 
dorsed to  the  Appellant  by  the  firm ;  nor  did  the  Appellant  pay  any  money  to  the 
firm  on  account  of  the  bills,  but  he  was  debited  with  the  price  of  them  in  the  books 
of  the  firm.  At  the  time  of,  or  immediately  after,  the  sale  of  the  bills  to  the 
Appellant,  he  appeared  to  have  agreed  with  the  firm  of  Oswald,  Seal  and  Co.  to 
send  on  to  the  Respondents  a  quantity  of  opium,  equal  iu  amount  to  the  price  at 
which  he  took  the  bills.  This,  however,  he  did  not  do,  nor  did  he  in  any  other 
way  pay  to  the  Respondents  the  price  or  value  of  the  bills.  It  further  appeared, 
that  the  Appellant  subsequently  sold  the  bills  again  to  the  firm  of  Oswald,  Seal  and  Co,, 
and  received  the  amount  of  them  in  cash. 

The  cause  came  for  trial  on  the  21st  of  December,  1849,  when  the  Supreme  Court, 
without  calling  on  the  Defendant,  nonsuited  the  Plaintiffs,  reserving  to  them  liberty 
to  move.  The  Plaintiffs  applied  under  the  leave  reserved,  and  obtained  a  rule  niti, 
to  set  aside  the  judgment  of  nonsuit,  and  to  enter  a  verdict  for  Plaintiffs  for  the 
amount  of  the  bills  of  exchange,  with  interest,  on  the  common  count  for  the  bills 
sold,  inasmuch  as  it  appeared  upon  the  evidence  that  the  bills  [333]  were  sold  to  the 
Defendant,  by  Oswald,  Seal,  and  Co.,  as  agents  for  the  Plaintiffs,  with  notice  to  the 
Defendant  that  such  agency  existed,  and  that  the  sale  was  solely  on  the  Plaintiffs' 
account,  and  that  there  was  sufScient  privity  between  the  Plaintiffs  and  the  De- 
fendant to  entitle  the  former  to  sue  the  latter  upon  his  non-payment  of  the  bills :  or. 
that  a  new  trial  should  be  had  upon  that  ground,  or  upon  the  ground  of  improper 
rejection  of  evidence. 

The  rule  nisi  came  on  to  be  argued  oh  the  22nd  of  March,  1850,  when  the  Supreme 
Court  ordered  that  the  judgment  of  nonsuit  should  be  set  aside,  and  that  a  new  trial 
should  be  granted. 

The  cause  was  again  tried  by  the  Supreme  Court,  on  the  17th  of  July,  1850,  when 
the  above  facts  appeared  in  evidence,  and  the  Court  gave  a  verdict  for  the  Plaintifis. 
for  Rs.  60,000,  the  value  of  the  bills  of  exchange,  on  the  common  indebitatus  count, 
for  goods  and  securities  sold  and  delivered,  reserving  liberty  to  the  Defendant  to 
move  to  enter  a  verdict  on  a  nonsuit,  or  to  reduce  the  damages ;  with  liberty  for  the 
Plaintiffs  to  move  on  the  common  count  for  money  had  and  received  by  the  Defendant 
to  their  use. 

The  Appellant  applied  for  and  obtained  a  rule  nisi  to  show  cause  why  a  verdict 
should  not  be  entered  for  him,  on  the  ground  that  the  sale  of  the  bills  of  exchange 
was  from  Oswald,  Seal,  and  Co.,  and  not  from  the  Respondents;  or  why  a  new  trial 
should  not  be  had  on  the  ground  that  the  verdict  was  against  evidence,  or  why  the 
verdict  should  not  be  reduced  to  Rs.  5000.  The  Respondents  also  obtained  a  cross- 
rule,  to  show  cause  why  they  should  not  enter  a  ver-[3S4]-dict  for  the  Plaintiffs,  on 
the  common  count  for  money  had  and  received,  in  case  the  verdict  for  the  Plaintiffs 
should  be  set  aside  on  the  count  for  goods  sold,  on  the  ground,  that  the  proceeds  of 
the  bills  were  received  by  the  Defendant  for  the  use  of  the  Plaintiffs,  and  that  a 
verdict  should  be  entered  for  the  Plaintiffs  on  the  count  upon  an  account  stated: 
and  that  the  damages  should  be  increased,  by  the  amount  of  interest  on  the  .<3um  of 
Rs.  60,000,  from  the  7th  of  January,  1848,  at  the  rate  of  6  per  cent. 

These  rules  were  argued  before  the  Supreme  Court,  on  the  6th  of  August,  1850. 
when  the  same  were  respectively  discharged  without  costs,  whereby  the  verdict, 
delivered  in  favour  of  the  Respondents,  on  the  common  indebitafu*  count  for  goods 
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and  securities  sold  and  delivered  by  the  Respondents  to  the  Appellant,  was 
maintained. 

The  judgment  of  the  Supreme  Court,  delivered  on  discharging  these  rules,  was 
pronounced  by  Sir  Lawrence  Peel,  Chief  Justice,  as  follows:  — 

"  We  propose  first  to  state  our  view  of  the  principal  facts,  and  then  to  apply  the 
law  to  those  facts.  The  Plaintiffs  are  merchants,  residing  at  Hong  Kong.  Oswald, 
Seal  and  Co.  were  merchants  in  Calcutta.  The  Defendant  carried  on  the  house  of 
Oswald,  Seal  and  Co.,  that*  is,  supported  it  with  his  credit  and  funds,  and  the  firm 
of  Oswald,  Seal  and  Co.  were,  at  the  time  of  this  transaction,  and  subsequently, 
largely  indebted  to  the  Defendant.  The  Defendant  was  well  acquainted  with  the 
affairs  of  the  house;  he  had  given  a  guarantee,  in  October,  1845,  to  the  house  of 
Dent  and  Co.,  which  guarantee  is  one  of  the  exhibits  in  this  cause,  for  the  due 
investment  and  employment  of  funds  to  be  entrusted  by  Dent  and  Co.  to  the  firm  of 
[336]  Oswald,  Seal  and  Co.,  for  the  purchase  of  opium,  and  at  the  time  of  this  trans- 
action that  guarantee  was  erroneously  supposed  by  Oswald,  Seal  and  Co.,  and  the 
Defendant,  to  be  in  force.  It  appeared  subsequently,  that  by  a  change  in  the  firm  of 
Dent  and  Co.,  after  the  guarantee  was  given,  it  became  unavailable  for  the  new  firm 
of  Dent  and  Co. ;  that  part  of  the  plaint  therefore,  which  is  founded  on  the  guarantee, 
was  abandoned  at  the  trial.  It  was  proved  by  Fergusson  that  the  Plaintiffs  in  this 
action  constituted  the  firm  of  Dent  and  Co.,  from  October,  1847,  until  April,  1848, 
and,  therefore,  if  there  is  the  privity  of  contract  on  which  they  insist,  they,  as 
constituting  the  firm  of  Dent  and  Co.,  at  the  time  of  the  contract  of  the  sale  of  the 
bills,  are  competent  to  sue  on  it.  The  Plaintiffs  forwarded  a  letter  to  Oswald, 
Seal  and  Co.,  which  letter  is  one  of  the  exhibits  in  this  cause,  dated  Hong  Kong, 
29th  of  October,  1847,  and  which  was  duly  received  by  Oswald,  Seal  and  Co.,  and  on 
the  terms  of  that  letter  depends  the  first  question  in  this  cause,  viz.  whether  the  bills 
for  £6000  were  specifically  appropriated  to  a  particular  account.  The  terms  are 
these — [the  learned  Judge  here  read  the  letter].  There  were  other  transactions 
between  the  Plaintiffs  and  the  firm  of  Oswald,  Seal  and  Co.,  and  this  account  was 
kept  as  a  distinct  account ;  it  appears  to  us,  reading  this  letter  as  a  letter  on  business 
l)etween  mefchants  should  be  read,  that  it  does  amount  to  an  appropriation  of  the 
bills  to  the  opium  account,  and  that  they  were  remitted  for  sale,  and  that  the  proceeds 
were  to  be  applied  in  the  purchase  of  opium  by  Oswald,  Seal  and  Co.,  on  account  of 
the  Plaintiffs.  The  cases  of  Exp.  Dumas  (2  Ves.  Sen.  582) ;  Tooke  v.  HoUingicorth 
(5  Term.  Rep.  215)  (and  the  opinion  even  of  the  dissentient  Judge  in  [336]  that 
case,  if  applied  to  such  a  case  as  the  present,  would  support  the  same  conclusion) ; 
and  Buchanan  v.  Findlay  (9  Bar.  and  Cr.  738),  with  many  other  cases,  fully  establish 
the  point  of  the  specific  appropriation  of  these  bills,  and  of  their  proceeds  by  the 
remitters.  These  cases  show,  that  if  bills  of  exchange  are  remitted  for  a  specific 
purpose,  to  which  the  proceeds  of  them,  whether  by  sale  or  discount,  are  to  be  applied, 
the  property  in  the  bills  remains  in  the  remitter  until  the  purpose  is  satisfied.  Here, 
by  the  terms  of  the  letter,  Oswald,  Seal  and  Co.  are  constituted  the  agents  of  the 
Plaintiffs  for  the  special  purpose  of  realising  these  bills,  and  investing  the  proceeds 
in  the  purchase  of  opium,  to  be  shipped  on  account  of  the  Plaintiffs,  for  to  that 
purpose  only  could  the  funds  to  the  credit  of  the  Plaintiffs  on  the  opium  account 
he  applied  by  Oswald,  Seal  and  Co.,  consistently  with  their  instructions. 
The  direction  to  carry  to  a  separate  account,  according  to  the  judgment 
of  Lord  Hardwicke,  in  Exp.  Dwinas,  would  of  itself  constitute  such  an  appropria- 
tion ;  see  also  Ilaynes  v.  Foster  (2  Crom.  and  Mee.  2.37),  Bastable  v.  Poole  (ICrom., 
Mee.  and  Ros.  410),  Foster  v.  Pearson  (1  Crom.,  Mee.  and  Ros.  849),  Moore  v. 
Bartkrop  (1  Bar.  and  Cr.  5).  These  cases  are  not  quoted  as.  identical  with 
the  present,  but  merely  as  establishing  the  general  rule,  that  a  bill  of  exchange, 
though  endorsed  in  blank,  and  given  over,  or  remitted  for  a  special  purpose,  is, 
till  the  purpose  is  satisfied,  the  property  of  the  remitter,  and  that  if  the  purpose  is 
unfulfilled  he  may  recover  it  back,  or,  waiving  the  tort,  sue  for  its  proceeds  received 
by  one  in  privity  as  to  the  wrong  with  the  wrong  doer.  Oswald,  Seal  and  Co.  had 
no  lien  on  these  bills,  and  their  authority  to  deal  with  them  flowed  from  the  mandate, 
and  was  [337]  circumscribed  by  it.  Very  shortly  after  they  were  received  by 
Oswald,  Seal  and  Co.,  Fergusson,  a  partner  in  that  firm,  without  the  knowledge  of 
his  co-partner  Brown,  but  whether  with  the  knowledge  of  the  other  partners  does  not 
appear,  committed  a  gross  breach  of  trust  by  pledging  the  bills  with  the  Agra  bank 
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as  a  security  for  a  loan  to  their  firm.  This  pledge,  it  was  contended,  created  even 
a  criminal  liability  under  9  Geo.  IV.,  c.  74,  s.  102.  For  obvious  reasons  we  decline 
expressing  any  opinion  on  this  point,  but  we  may  remark  that  on  this  point  there 
was  some  inconsistency  in  the  argument  for  the  Defendant,  for  if  there  was  no 
appropriation,  there  was  no  indictable  offence.  The  evidence  of  Fergusson  wag 
strongly  commented  upon,  and  it  was  contended  that  it  was  untrustworthy  evidence. 
One  of  the  learned  counsel  for  the  Defendant  contended,  that  the  Court  ought  not  to 
rely  on  the  evidence  of  a  witness  who,  having  committed  an  indictable  offence,  was 
seeking  to  avert  the  danger  of  a  prosecution,  by  giving  his  evidence  too  favourably 
to  the  Plaintiffs :  upon  this  reason,  for  discrediting  the  witness,  it  is  to  be  observed, 
that  assuming  him  to  be  liable  to  be  indicted,  others  may  originate  such  a  prosecu- 
tion, and  that  the  right  to  prosecute  in  the  name  of  the  Crown  is  not  limited  to  the 
actual  sufferer.  The  transaction  with  the  Agra  bank  was  this :  the  bank  advanced 
a  large  sum  (Rs.  55,000)  to  the  firm  of  Oswald,  Seal  and  Co.,  on  the  security  of  their 
promissory  note,  and  took,  as  a  collateral  security,  the  bills  in  question.  The  loan 
was  originally  for  a  few  days  only ;  it  was  subsequently  renewed  for  a  short  time, 
and  the  promissory  note  of  the  firm  fell  due  on  the  7th  of  January.  The  bank  held 
the  bills  in  pledge  on  deposit  as  a  collateral  se-[338]-curity,  and  had,  therefore,  no 
right  to  negotiate  the  bills  before  default  in-  payment  of  the  note.  Roberts  v.  Eden 
(1  Bos.  and  Pul.  398).  The  bank  pressed  Oswald,  Seal  and  Co.  for  payment  of  their 
note,  who  had  not  the  means  ready  for  meeting  it,  and  payment  of  it  was  obtained, 
after  some  pressure,  by  the  bank  agreeing  to  take,  and  taking,  a  cheque  of  the  De- 
fendant's oil  the  bank  of  Bengal  for  Rs.  40,000,  which  was  paid,  and  by  a  short 
draft  of  the  Defendant's  for  the  remainder,  which  was  also  honoured  at  maturity. 
The  evidence  of  Neilson,  the  agent  of  the  bank,  is  explicit,  that  he  dealt  with  Oswald, 
Seal  and  Co.  alone,  and  knew  them  alone  in  the  transaction.  If  the  promissory  note 
was  paid,  the  bank  had  no  further  interest  in  the  bills,  and  they  accepted  payment 
of  the  note  in  the  mode  stated,  and  released  the  collateral  security,  that  is,  the  bills ; 
it  was,  therefore,  no  sale  or  assignment  by  them  of  their  title  to  the  Defendant,  but 
merely  a  restoration  to  Oswald,  Seal  and  Co.,  on  a  redemption  of  the  pledge  by  them. 
The  facts  admit  of  no  other  construction  than  that  it  was  a  redemption  by  Oswald, 
Seal  and  Co.,  by  means  of  a  loan  to  them  from  the  Defendant,  for  the  bank  had  then 
no  right  to  sell  the  collateral  security.  The  bank,  as  Neilson  clearly  proved,  dealt 
only  with  Oswald,  Seal  and  Co.,  who  borrowed  from  them,  and  did  not  know  the 
Defendant  in  the  transaction  ;  consequently  the  bills,  when  redeemed,  were  redeemed 
by  Oswald,  Seal  and  Co.,  who  had  no  authority  to  obtain  a  loan  for  this  purpose  to 
the  Plaintiffs  from  the  Defendant ;  and  as  the  moneys  were  not  the  moneys  of  Oswald, 
Seal  and  Co.,  but  those  of  the  Defendant,  and  were  not  lent  by  the  Defendant  to  the 
Plaintiffs,  and  were  plainly  lent  to  somebody,  it  was  necessarily  an  advance  to  those 
[339]  who  redeemed  the  bills  with  the  funds  supplied  for  that  purpose.  The  De- 
fendant does  not  set  up  that  he  took  the  bank's  title,  but  relies  on  a  purchase  of  the 
bills  from  Oswald,  Seal  and  Co.,  cotemporaneous  with  that  transaction  of  redemp- 
tion ;  and  he  alleges,  that  he  bought  of  Oswald,  Seal  and  Co.,  and  not  of  the  Plaintiffs. 
The  bank  had  a  good  title  against  the  Plaintiffs,  because  the  bank  took  for  value, 
and  without  notice  of  the  breach  of  trust ;  but  when  the  bills  were  redeemed,  they 
reverted  to  Oswald,  Seal  and  Co.,  on  the  original  mandate,  for  a  fraudulent  agent 
can  acquire  no  property  in  himself  by  his  fraud  in  a  bill,  any  more  than  in  a  mere 
chattel,  though,  as  to  a  bill,  he  can  confer  a  good  title  to  another  unconscious  of  hit 
fraud,  and  giving  value ;  but  when  the  fraudulent  agent  redeems  this  property,  the 
original  proprietor,  the  principal,  is  remitted  to  his  rights ;  Tayler  v.  Plutner  (3  Mau. 
and  Sel.  754),  '  an  abuse  of  trust  can  confer  no  right  on  the  party  abusing  it';  see 
also  Foster  v.  Peargon  (1  Crom.,  Mee.  and  Ros.  855), '  on  the  removal  of  that  difficulty 
the  Plaintiffs  were  remitted  to  their  original  rights  ' ;  and  further,  as  to  the  remitter 
of  the  owner  to  his  property  after  a  sale  in  market  overt,  where  the  wrong  doer  pur- 
chased it  back  again,  see  Viner's  Abr.,  tit. '  Market,'  (A)  p.  242.  It  makes  no  differ 
ence  that  the  agent  is  enabled  to  redeem  by  the  aid  of  another,  therefore  the  inter- 
mediate pledge  to  the  Agra  bank  does  not  affect  the  title  of  the  Plaintiffs  to  this 
property  at  the  time  of  the  sale,  and,  of  course,  the  sale  by  Oswald,  Seal  and  Co. 
vested  no  property,  even  for  a  moment,  in  Oswald,  Seal  and  Co.  The  contract  of 
sale  is  contained  in  the  bills  of  parcels  of  the  7th  of  January.     We  place  no  rdiance 
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on  anj  evidence  opposed  to  this.  Fergusson  [340]  says,  that  Oswald  told  him  that 
sale  was  not  intended  to  be  a  real  transaction.  Oswald's  declaration  is  no  evidence. 
We  disregard  Fergusaon's  account  of  the  sale,  and  of  the  time  of  it,  and  adoi)t  the 
Defendant's  evidence  of  the  sale  as  contained  in  the  bill  of  parcels  which  was  put 
in  by  him,  for  the  contract  is  in  writing,  and  signed,  and  cannot  be  contradicted  by 
parol  testimony.  The  Defendant  relies  on  it  as  the  contract  of  sale,  and  there  is  no 
satisfactory  evidence  that  that  contract  was  abandoned,  and  a  new  one  substituted 
for  it.  Brown,  who  is  a  witness  wholly  unimpeached,  stated  his  belief  to  be,  that 
it  was  not  intended  to  be  a  real  transaction :  he  had,  however,  no  knowledge  of  the 
transaction,  and  his  belief  is  also  no  evidence.  The  contract  contained  in  the  bill 
of  parcels,  the  Defendant  admits,  and  he  produced  it  as  his  evidence,  and  we  think 
that  he  has  a  right  to  insist  that  it  should  be  viewed  as  the  contract  of  sale  of  these 
bills.  It  is  not,  in  the  view  that  we  take  of  the  case,  necessary  to  analyse  particu- 
larly Fergusson's  evidence,  nor  to  state  how  far  we  agree  with,  or  dissent  from,  the 
strictures  upon  particular  portions  of  it.  We  are,  however,  of  opinion,  that  reliance 
may  safely  be  placed  on  it  to  the  limited  extent  to  which  we  apply  it ;  some  parts  of 
it  are  confirmed  by  other  evidence,  and  other  parts  by  the  probabilities  of  the  case; 
the  result  of  the  action  in  no  way  depends  upon  fixing  an  exact  date  to  the  contract 
of  sale,  and  the  general  form  of  the  indehitatut  count  would  equally  support  the 
contract  of  the  7Ui,  or  that  which  Fergusson's  evidence  goes  to  establish.  The  De- 
fendant insists,  that  though  he  bought  the  bills,  he  bought  of  Oswald,  Seal  and  Co., 
and  not  of  the  Plaintiffs,  and  that  ^ere  is  no  privity  of  contract  whatever  between 
him  and  them.  There  [341]  is  no  doubt,  we  think,  that  he  meant  to  contract  with 
Oswald,  Seal  and  Co.,  and  to  buy  of  them,  and  not  of  the  Plaintiffs,  but  we  have  no 
doubt  that  he  knew  whose  the  bills  were,  the  agency  as  to  them,  and  for  what  purpose 
they  were  sent.  To  this  extent  we  can  safely  depend  on  Fergusson's  evidence.  Brown 
states,  that  the  Defendant  was  well  acquainted  with  the  transactions  of  the  house ; 
he  had  guaranteed  the  due  employment  and  investment  of  such  funds,  and  was  not 
then  aware  that  the  guarantee  was  not  in  force ;  he  had  a  son  in  the  firm,  and  was 
then  its  banian,  and  we  tliink  it  most  natural  and  probable  that  Fergusson  should 
show  him  the  letter.  The  Defendant's  intention  to  buy  of  Oswald,  Seal  and  Co.  is 
not,  under  the  circumstances,  in  our  opinion,  any  bar  to  the  claim  of  the  Plaintiffs. 
It  was  urged  that  we  ought  also  to  .conclude  that  Oswald,  Seal  and  Co.  meant  to 
sell  as  principals ;  if,  by  that,  is  meant  no  more  than  that  they  meant  not  to  disclose 
their  principals,  the  answer  is,  that  the  Defendant  knew  who  the  principals  were ; 
if  more  be  meant  than  this,  then  there  is  no  ground  for  inferring  anything  of  the 
kind.  The  presumption  ought  to  be,  tiiat  they  meant  to  do  their  duty  to  their 
principals,  and  to  sell  according  to  their  instructions,  that  is,  as  agents  in  the  right 
of  their  principals,  whether  they  disclosed  or  not  who  those  principals  were,  and 
this  presumption  is  not  the  less  to  be  made  because  Fergusson,  one  of  the  partners, 
had  violated  his  duty  in  a  particular  instance.  The  sale  of  the  7th  was  made  by 
another  partner,  Oswald.  An  agent  may  so  contract,  in  fact,  as  when  he  contracts 
under  seal,  or  names  himself  untruly  as  owner  or  principal,  in  a  written  contract, 
that  by  some  technical  rule  of  procedure,  or  rule  of  evidence,  see  Humble  v.  Hunter 
[342]  (12  Q.B.  Rep.  316),  the  principal  may  not  have  the  right  to  intervene  and 
sue  on  the  contract ;  he  may,  if  he  be  a  factor,  sell  in  his  own  name,  without  violating 
any  duty,  but  on  a  contract,  whether  verbal  or  in  writing,  and  though  made  by  a 
factor  or  an  agent  less  intrusted,  and  whether  it  relate  to  goods  and  chattels  in  the 
most  limited  sense  of  the  term,  or  to  goods  and  chattels  in  the  widest  sense  of  the 
term,  or  even  to  sales  of  freehold  estates,  or  to  contracts  of  insurance,  or  the  like, 
the  principal  has  a  right,  though  not  named  in  the  contract,  and  not  known  or  dis- 
closed at  the  time  of  the  contract,  to  intervene  and  sue  on  the  contract,  as  principal ; 
and  from  this  right  to  intervene  and  sue,  no  mere  intention  or  understanding  of 
the  agent  and  the  other  contracting  party  can  exclude  him,  for  assuming  any  such 
to  exist  between  the  agent  and  the  buyer  on  such  a  contract,  the  agent  wquld  be 
acting  both  against  the  general  law  of  principal  and  agent,  and  his  actual  authority ; 
and  the  other  party,  knowing  him  to  be  an  agent,  must  be  deemed,  of  course,  cog- 
nizant of  the  violation  of  authority,  and  that  it  would  be  a  fraud  on  the  rights  of 
the  principal ;  therefore,  on  such  a  contract,  the  agent  may  not  exclude  the  principal 
from  the  right  to  sue,  though  he  do  not  disclose  the  principal.     Here  the  agency 
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was  knowu ;  there  is  no  evidence  whatever  to  show  that  Oswald,  Seal  and-  Co.  meant 
to  sell  in  any  other  character  than  their  real  character,  or  to  assume  any  powers 
beyond  what  belonged  to  them,  or  that  they  meant  to  exclude  their  principal    The 
principal  was  known,  and  had  they  meant  any  exclusion,  their  act  would  have  been 
ineffectual,  supposing  the  general  right  of  a  principal  to  intervene  and  sue  to  apply 
to  a  ease  of  agency  circumstanced  [343]  as  the  present.      No  authority  has  been 
quoted  to  show  that  there  is  any  such  limitation  of  the  general  rule  as  that  contended 
for  by  the  Defendant,  viz.  that  a  principal  can  in  no  case  sue  for  the  price  on  a  sale 
of  his  bills  of  exchange  by  his  agent;  on  the  other  hand,  the  Plaintiffs  can  cite  no 
reported  case  of  an  action  on  a  sale  of  his  bills  by  an  agent  brought  by  a  principal 
for  the  price ;  the  case  must,  therefore,  be  considered  by  us  on  principle,  independent 
of  authority.     Bills  of  exchange,  like  exchequer  bills,  are  the  object  of  sale ;  that  they 
are  daily  sold  everybody  knows,  but  they  are  objects  of  sale  as  much  in  law  as  in 
fact,  see  Lord  Tenterden's  judgment  in  Wookey  v.  tole  (4  Bar.  and  Aid.  20);  there 
are  many  cases  in  which  the  contest  has  been,  whether  the  transaction  was  a  sale  of 
the  bills ;  if  sold,  they  may  be  unpaid  for,  and  it  may  be  necessary  to  sue  for  the  price 
of  them.     The  sale  may  be  transacted  by  an  agent,  as  indeed  it  often  would  be  by  a 
bill-broker.     On  what  principle  must  the  action  for  the  price  be  brought  in  his 
name  in  all  such  cases)     The  defence  on  a  bill  often  is,  that  the  Plaintiffs  are  but 
agents,  and  their  title  to  sue  is  impeached  by  impeaching  that  of  their  principal, 
see  Lee  v.  Za-gury  (1  Moore's  Rep.  557);  Solomons  v.  Bank  of  England  (13  East, 
135):  the  same  defence  is  often  pleaded  under  the  new  rules.     The  judgment  of 
Baron  Parke  m  Bastahle  v.  Voole  (1  Croni.,  Mee.  and  Ros.  412)  may  be  consulted  on 
this  point.     His  observations  are  general,  and  tend  to  show  that  there  is  no  such  dis- 
tinction as  that  contended  for.     No  limitation  is  to  be  imposed  on  his  words,  either 
by  the  context  or  the  reason  of  the  thing.     As,  then,  the  general  law  of  principal 
and  agent  applies  as  well  to  bills  as  to  mere  chattels,  what  is  the  general  impe- 
[344]-diment  to  a  principal'^,  right  of  suit?      The  answer  is  in  the  nature  of  the 
instrument  and  of  the  property  in  it,  and  of  the  rights  of  a  taker  of  that  species  of 
property  to  treat  the  apparent  as  the  real  title.     One  who  takes  a  bill  endorsed  in 
blank,  for  value  and  without  notice,  is  quite  independent  of  the  real  title  of  the 
holder ;  he  takes  his  tiile  under  the  law  merchant,  and  is  not  in  the  position  of  the 
assignee  of  a  chose  in  action,  not  assignable  at  law.     He  exactly  resembles  in  his 
position  that  of  one  who  purchases  in  market  overt  without  notice,  and  for  value,  an 
ordinary  chattel,  under  the  common  law,  from  one  who  has  no  title  to  it  or  to  sell  it. 
It  is  the  ignorance  of  the  real  state  of  the  title  which  protects  both.     Where  there  is 
knowledge  of  the  real  truth,  and  that  the  apparent  title  is  nothing,  then  the  pur- 
chaKer  is  unprotected  in  either  case.     In  such  a  case,  the  purchaser  of  a  bill  stands 
on  no  better  footing  than  the  purchaser  of  a  mere  chattel,  and  it  is  immaterial  in 
►uch  a  case  that  the  bill  is  transferable  by  delivery,  as  it  would  be  in  the  other  case 
that  the  sale  was  in  market  overt,  Viner's  Abr.,  tit.  '  Market ' ;  the  knowledge  re- 
moves the  bar  which  might  be  otherwise,  in  certain  cases,  interposed  by  the  nature 
of  the  instrument,  and  if  there  be  a  continuing  property  in  the  principal  in  the 
bills,  and  agency  in  another  as  to  the  transfer  of  the  bills,  then  a  constructive 
privity  of  contract  is  established  in  the  ordinary  way,  and  the  bar  being  removed, 
the  principal  is  not  precluded  by  anything  from  intervening  to  sue  on  a  sale  of  his 
bills  for  the  price  of  them.     If  the  law  were  otherwise,  this  consequence  would  result, 
that  a  principal  whose  bills,  endorsed  in  blank,  were  sold  by  his  agent,  by  his  direc- 
tions, to  one  who  knew  who  the  principal  was,  [346]  and  that  the  actual  seller  was 
only  an  agent,  could  not,  if  the  latter  proved  fraudulent  and  untrustworthy  before 
payment,  himself  sue  for  the  money,  if  the  notice  were  disregarded  and  the  money 
not  paid,  though  he  might  insist  by  notice  to  the  buyer  on  payment  to  himself,  and 
80  stop  payment  to  any  other,  see  Lee  v.  Zagury  (8  Taun.  114).     Therefore,  where 
bills  as  these  were,  are  specifically  appropriated,  and  the  property  in  them  is  in 
the  remitter,  and  they  are  sold  by  his  agent,  being  an  agent  for  the  sale  of  them, 
and  the  buyer  has  notice  of  the  real  title,  we  think,  notwithstanding  the  endorsement 
in  blank,  that  the  general  rule  of  law  applicable  to  principals  and  their  agents  on 
contracts,  not  under  seal,  will  enable  the  principal  to  establish  a  privity  of  contract 
on  the  ordinary  foundation  of  his  property  in  the  things  sold,  and  through  the 
agency  as  the  channel  which  conducts  the  privity  to  the  principal.     This  has  no 
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application  to  bills  made  payable  to  A.,  or  order,  and  endorsed  in  full.  Where  the 
bill  is  endorsed  in  full,  the  lav  of  merchant,  according  to  Pothier,  in  his  '  Traits 
du  Contrat  de  Change,'  places  the  property  in  the  endorsee,  and  certainly  a  title 
can  be  derived  only  through  endorsement.  An  endorsement  in  blank,  with  delivery, 
is  an  ambiguous  act.  It  may  be  intended  to  convey  property  to  the  party  to  whom 
delivery  is  made,  or  merely  to  make  the  bill  transferable  by  delivery  over.  The  bill 
may  be  delivered,  in  fact,  to  a  mere  servant  or  messenger,  still  prima  facie  the  state 
of  the  bill,  and  the  possession,  constitute  a  perfect  title  in  the  holder.  But  the  real 
title  may  be  shown  and  must  prevail,  except  against  those  whom  the  law  merchant 
protects,  but  the  protection  given  to  ignorance  cannot  be  claimed  by  know- 
[346]-ledge,  nor  an  apparent  title  asserted  against  a  real,  with  a  knowledge  always 
of  the  real  state  of  the  title.  We  mean  to  limit  our  opinion  to  those  cases  only 
where  these  two  foundations  exist  of  constructive  privity  of  contract,  viz.  property 
in  the  bills  and  agency  as  to  the  sale  of  the  bills;  bills  may  be  held 
without  consideration,  without  there  being  any  agency  as  to  their  transfer; 
the  bills  may  be  held  adversely  and  tortuously,  and  there  can  be  no 
ratification  except  wliere  the  act  was  done,  on  the  assumption  of  an  agency. 
Heath  v.  Chilton  (12  Mee.  and  Wels.  632).  Neither  does  our  decision  in  any  way 
extend  to  bills  sent  by  one  merchant  to  another,  on  a  general  account,  though  without 
precedent  consideration ;  nor  to  bills  endorsed  in  full,  nor  to  any  in  which  the  pro- 
perty in  the  bills  is  not  in  the  Plaintiffs,  nor  to  any  bills  for  the  transfer  of  which 
there  was  no  agency,  nor  to  any  bills  as  to  which  it  can  be  predicated  that  the  holder 
took  bona  fide  on  the  apparent  title  and  without  notice,  being  entitled  to  consider 
by  the  law  merchant  the  actual  dealer  with  the  bills  as  the  owner  of  them.  To  con- 
sider a  merchant  who*  is  the  holder  of  a  bill  sent  blank,  endorsed  on  the  general 
account,  though  the  balance  be  against  him,  as  having  not  the  general  property  in 
the  bill,  would  be  to  constitute  him  a  mere  factor  as  to  bills,  and  to  do  away  with  the 
distinction  between  a  banker  holding  the  bills  of  his  customer  and  a  merchant  hold- 
ing bills  sent  by  his  correspondent  on  the  general  account.  The  bills  held  by  the 
merchant  in  such  a  case  pass  to  the  assignees  of  the  merchant  on  his  bankruptcy, 
and  those  held  by  the  banker,  having  no  lien  on  them,  and  no  authority  to  dispose 
of  them,  would  not  pass  to  the  assignees  of  the  banker,  because  the  banker  is  a  factor 
as  to  [347]  bills.  We  admit  that  the  cases  quoted  do  none  of  them  come  up  to  this. 
In  this  sense  we  said  in  our  former  judgment  that  we  went  one  step  beyond  tliose 
cases,  the  purpose  being  in  this  case  fulfilled  by  sale,  and  not  as  in  those  violated  or 
unperformed ;  but  the  principles  on  which  we  decide  this  case  are,  as  we  consider, 
well  established,  and  though  new  in  the  instance,  so  far  as  we  know,  the  action  in 
our  judgment  may  be  supported  on  the  broad  principle  of  the  general  right  of  the 
principal,  whether  disclosed  or  not,  to  sue  on  a  parol  contract  of  sale  of  his  property 
made  by  his  agents,  where  no  bar  exists  to  its  exercise.  The  cases  in  which  an  action 
for  money  had  and  received  have  been  maintained  for  the  proceeds  of  bills  know- 
ingly and  tortuously  acquired,  fall  short  of  this,  for  they  are  supportable  on  the  same 
grounds  as  the  case  of  Taylor  v.  Plumer  (3  Mau.  and  Sel.  574),  on  the  title  to  the 
proceeds  following  the  title  to  the  property,  and  the  equitable  nature  of  the  action 
founds  a  consideration  on  the  unconscientious  retention  of  another  man's  money : 
on  this  the  privity  of  contract  in  those  actions  is  founded.  But  a  contract  of  sale 
requires  a  real  privity  of  contract,  and  we  think  it  important  not  to  invade  this  rule, 
nor  to  go  beyond  the  known  principles  of  the  law  of  principal  and  agent:  these  prin- 
ciples we  consider  to  be  founded  on  reason,  and  to  promote  the  convenience  of 
mankind,  and  to  be  favourable  to  commerce,  wherein  so  many  transactions  must 
necessarily  be  done  through  the  agency  of  third  persons.  In  our  opinion  the 
common  form  of  indebitatus  assumpsit  is  applicable.  A  bill  for  this  purpose  might 
be  well  described  as  '  goods,'  Comyn's  Dig.,  tit.  '  Biens '  (C),  or  as  wares  and 
[348]  merchandize.  In  fact,  it  is  by  the  law  merchant  that  it  has  its  assignable 
quality,  differing  from  ordinary  choses  of  action.  As  it  passes  a  legal  right,  no 
difficulty  arises  about  the  consideration.  In  confirmation  of  our  opinion,  on  the 
form  of  the  count,  it  is  to  be  observed  that  the  case  of  Lairton  v.  Hickman  (9  Q.B. 
Rep.  56-3),  is  an  express  authority,  that  the  words  '  goods  and  chattels '  in  a  common 
indebitatus  count  have  not  a  narrow  sense,  but  convey  the  general  meaning  of  the 
terms.  In  that  case  they  were  held  to  include  shares ;  nor  is  this  at  all  opposed  to 
the  case  in  which  it  was  decided  that  a  sale  of  shares  was  not  within  the  Statute  of 
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Frauds;  the  words  in  that  Statute  bear  a  limited  meaning,  because  the  context  shows 
that  to  have  been  the  intention.     It  was  not  necessary  to  declare  specially,  since  the 
real  contract  says  nothing  which  makes  a  special  assumpsit  necessary.     The  argu- 
ment that  the  contract  ought  to  have  been  specially  declared  on,  was  founded  on  the 
hypothesis  that  there  was  nothing  to  act  on  but  the  agreement  of  April  deposed  to 
by  Fergusson.     We  are  however  of  opinion,  that  it  would  not  have  been  necessary 
to  declare  specially  even  on  that  contract.     Mr.  Morton  contended  that  the  Court 
should  construe  the  contract  of  the  7th  of  January,  as  including  special  terms  as  to 
payment.     His  argument  that  a  contract,  if  adopted,  should  be  adopted  in  toto, 
treats  the  contract  as  containing  terms  which  it  does  not  include ;  he  would  have  it 
construed  in  substance  as  amounting  to  this, — in  consideration  of  my  advancing 
to  you  funds  to  enable  you  to  redeem  the  bills,  you  shall  sell  them  to  me,  and  take 
payment  by  my  writing  of  the  debt  from  you  to  me  pro  tanto;  in  other  words,  we 
[349]  are  called  upon  to  add  to  and  vary  the  written  contract  by  inference  from 
facts.     This  is  as  much  opposed  to  the  rules  of  evidence  as  if  the  variance  was  to  be 
made  by  direct  testimony.     That  no  such  variation  could  be  made  by  direct  testi- 
mony is  clear,  see  Ford  v.  Tates  (2  Scott.  N.R.  645),  and  SJiarlah  v.  Benecke,  in  the 
Common  Pleas,  April  27,  1850,  reported  in  the  '  Law  Times '  of  May  25,  1850.    If 
the  law  permitted  this  variation,  still  the  facts  are  not  strong  enough  for  the  infer- 
ence.    It  was  contended  that  this  must  have  been  the  contract,  viz.  that  payment 
wbs  to  have  been  made  by  writing  off  the  debt  pro  tanto,  from  Oswald,  Seal  and  Co. 
to  the  Defendant,  because  the  time  was  a  time  of  great  commercial  distress ;  and  the 
Defendant,  though  a  wealthy  man,  was  somewhat  pressed  himself,  and  unwilling  to 
make  larger  advances,  and,  therefore,  that  he  would  not  njake  an  unsecured  ad- 
vance ;  but,  on  the  other  hand,  it  is  to  be  observed,  that  this  mode  of  payment  would 
have  been  anything  but  satisfactory  to  the  Plaintiffs,  who  could  not  be  expected  to 
be  quiet  under  it ;  that  the  guarantee  was  then  supposed  to  be  in  force,  under  which, 
if  in  force,  liability  would  have  attached  upon  the  Defendant  in  respect  of  this 
transaction,  unless  the  evil  was  repaired ;  that  he  had  a  great  interest  in  the  stability 
of  the  house  in  which  one  of  his  sons  was  a  partner,  and  which  was  largely  indebted 
to  him,  and  which  might  possibly,  if  it  had  been  able  to  avert  the  dangers  of  its  then 
position,  have  become  ultimately  able  to  secure  the  Defendant  from  loss,  and  perhap.s 
might  have  become  prosperous ;  and  that  the  refusal  of  this  assistance  might,  and 
probably  would,  have  caused  them  to  suspend  payment,  for  it  [360]  is  in  proof  that 
they  were  greatly  indebted,  were  much  distressed  for  money,  and  were  unable  to  take 
up  their  promissory  note  given  to  the  Agra  bank.     As  these  terms  do  not  form  a 
part  of  the  contract,  the  argument  fails.    There  is  no  plea  of  payment  on  record ;  and 
if  there  had  been  one  on  the  record,  such  a  plea  could  not  have  been  supported  on  the 
facts  on  which  this  argument  proceeds,  see  Todd  v.  Reid  (4  Barn,  and  Aid.  210),  and 
Bartlett  v.  Penfland  (10  Barn,  and  Cres.  760);  and  on  the  same  points  the  case  of 
Barker  v.  Greenwood  (2  You.  and  Coll.  414)  may  be  consulted ;  as  also  Sir  E.  Sugden's 
Vendors  and  Purchasers,  vol.  i.  p.  74  (tenth  edit.).     Any  man  buying  of  an  ordinary 
agent  must  be  presumed  to  know  that  he  cannot  pay  the  principal  by  giving  credit 
in  account  to  the  agent,  for  the  private  debt  of  the  agent  to  himself ;  that  would  be, 
as  the  Court  said  in  Todd  v.  Reid,  '  an  attempt  to  pay  the  debts  of  one  person  with 
the  money  of  another ' ;  for  like  reason  he  must  be  presumed  to  know  that  if  he 
assists  by  an  advance  a  fraudulent  agent  for  sale,  who  has  improperly  pledged  his 
principal's  goods,  to  redeem  and  get  back  the  goods,  and  then  purchases  the  same  of 
the  agent,  he  cannot  pay  for  them  by  writing  off  that  advance  by  himself  to  the 
agent.     The  principal  might  as  well  remain  subject  to  the  first  lien  as  the  new,  and 
unless  it  be  a  transfer   of   the  lien  it  cannot  stand    against  the  principal.      The 
ignorance  which  protected  the  first  dealer  does  not  exist  in  the  case  of  the  second. 
Set  off  is  out  of  the  question,  as  the  agent  was  known  throughout  to  be  an  agent.     It 
is  necessary  to  say  a  few  words  in  this  case  on  the  evidence.     Fergusson's  evidence, 
taken  de  bene  esse,  and  on  the  first  [351]  trial,  was  put  in  by  the  Defendant  to 
establish  a  contradiction  between  his  testimony  then,  and  on  this  last  trial.     Being 
evidence,  the  facts  stated  in  all  the  examinations  are  before  the  Court.     A  Ixtok  of  ■ 
the  Defendant's,  which  was  not  properly  admissible,  was  tendered  in  evidence,  to 
prove  an  entry  or  entries  signed  by  Oswald.     The  attention  of  the  Court  was  called 
to  these  entries.     Mr.  Ritchie  was  proceeding  to  object  to  the  reception  in  evidence 
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of  the  book  and  of  the  entries,  contending  that  the  agent's  subsequent  declarationa 
were  not  evidence,  when  the  Chief  Justice,  observing  on  the  particular  nature  of 
them,  remarked,  that  as  they  were  consistent  with  the  Plaintiff's  case,  there  seemed 
to  be  no  use  in  objecting  j  on  this  Mr.  Ritchie  withdrew  the  objection.  This,  how- 
ever, did  not  make  other  entries  in  the  same  book  evidence ;  and  Mr.  Ritchie  states, 
and  we  have  no  doubt  truly  states,  that  he  was  not  cognizant  of  the  other  entry,  or 
assenting  to  its  being  received  in  evidence.  Certainly  the  Court  did  not  decide  on 
the  admissibility  of  any  entry,  and  would,  if  the  objection  had  been  pressed,  have 
rejected  those  first  tendered  in  evidence;  and  if  it  were  of  any  im- 
portance to  decide  on  the  point,  we  should  hold  that  entry  not  in 
proof:  but  in  our  view  of  the  evidence,  the  contest  about  these  entries,  and  their 
correct  import,  is  beside  the  real  questipn  in  the  cause,  because  the  Defendant  does 
not  contend  that  he  paid  Rs.  60,000,  the  price  of  the  bills,  plus  Rs.  55,000  ad- 
vanced for  the  redemption,  but  only  one  sixty  thousand  in  all,  viz.  Rs.  55,000 
advanced  for  the  redemption,  and  five  thousand  carried  to  the  credit  on  account  of 
the  firm  of  Oswald,  Seal  and  Co.  with  the  Defendant.  If  this  [362]  could  avail  as 
payment,  it  should  have  been  pleaded ;  but  for  the  reasons  already  given  we  think 
it  could  not  have  been  so  pleaded.  Two  objections  yet  remain  to  be  noticed;  the 
first,  advanced  by  Mr.  Morton,  that  the  endorsement  by  Oswald,  Seal  and  Co.,  on  the 
bill,  prevented  the  Plaintiffs  suing,  since  the  Defendant  purchased  as  much  on  tJiat 
endorsement  as  on  the  drawer's  and  first  endorser's  title.  This  argument,  though 
ingenious,  appears  to  us  unfounded ;  the  endorsement  by  Oswald,  Seal  and  Co.  was 
to  the  bank ;  the  bills  coming  back  to  the  agents,  the  property  in  this  bill  reverted 
to  the  principals,  notwithstanding  the  endorsement  on  them,  they  incurred  liability, 
but  did  not  obtain  property  in  themselves  by  it ;  therefore,  the  sale  was  still  of  the 
Plaintiff's  bill.  If  it  enhanced  the  value,  which  does  not  appear,  that  is  not  a  point 
on  which  a  vendee  can  rely  to  defeat  the  action  on  the  bill.  If  an  agent  were  to 
induce  and  advance  a  sale  by  giving  his  own  collateral  engagement  for  the  goodness 
of  the  title  or  article,  it  would  not  in  any  way  affect  the  principal's  right  to  sue  on 
the  contract  of  sale ;  and  if  the  argument  were  well  founded,  it  might  equally  affect 
the  title  to  sue  by  Oswald,  Seal  and  Co.,  since  it  might  be  urged  that  the  Defendaat 
bought  as  much  on  the  drawer's  and  first  endorser's  names  as  on  that  of  the  second 
endorser.  The  other  objection  was  urged  by  Mr.  Diekens,  that  if  a  remedy  exists, 
it  is  in  equity,  and  not  at  law.  It  is  not  necessary  to  say  whether  the  Plaintiffs 
might  have  sued  in  equity ;  if  they  could,  it  must  have  been  on  a  different  view  of  the 
case  from  that  advanced  to  support  this  action,  on  a  case  of  fraud  or  unfair  dealing 
with  the  bills,  constituting  [363]  them  trustees  as  to  the  bills  or  their  proceeds.  In 
our  opinion,  this  legal  right  to  sue  on  the  contract  of  sale  exists,  and  that  is  all  that 
we  are  called  upon  to  decide  in  this  action.  We  think  that  the  Plaintiffs  are  entitled 
to  retain  their  verdict  on  the  count  for  goods  and  bills  sold.  The  Plaintiffs  have 
not,  in  our  opinion,  made  out  any  case  for  entering  their  verdict  on  any  other 
count.  If  there  was  a  sale,  then  the  money  received  by  the  Defendant  on  a  resale 
by  him,  was  money  received  to  his  own  use,  and  not  to  that  of  the  Plaintiffs;  and 
as  to  the  account  stated.  Brown  speaks  uncertainly  as  to  the  amount ;  nor  is  it  clear 
whether  the  admission  refers  to  this  contract  of  the  7th  of  January,  or  to  that  alleged 
by  Fergusson  to  have  been  the  real  contract." 

From  this  judgment  the  present  appeal  was  brought. 

The  Appellant  submitted  that  the  judgment,  so  far  as  regarded  the  rule  obtained 
by  him,  ought  to  be  reversed,  for  the  following  reasons : — 

First.  Because  the  Respondents,  by  endorsing  and  remitting  the  bills  of 
exchange  to  Oswald,  Seal  and  Co.,  transferred  to  them  Imth  the  possession  and  pro- 
peiiy  in  the  bills,  and  the  latter  endorsed  and  negotiated  the  same  for  value. 

Second.  Because  the  effect  of  the  advertisement  of  Oswald,  Seal  and  Co.,  the 
holders,  was  to  induce  the  public  to  believe  that  they  had  power  to  sell,  endorse  and 
negotiate  the  bills ;  which  they  accordingly  did  to  third  parties,  and  the  Appellant 
became  afterwards  the  purchaser  under  the  endorsement  of  Oswald,  Seal  and  Co., 
bona  fide,  and  for  value. 

Third.  Because  the  Respondents  were  not  entitled  [354]  to  recover,  and  ought 
not  to  have  recovered,  anything  under  the  count  for  goods  sold  and  delivered. 

On  the  other  hand,  the  Respondents  submitted,  thnt  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 
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First.  Because  the  bills  having  been  transmitted  to  the  firm  of  Oswald,  Seal 
and  Co.  by  the  Respondents,  and  held  by  that  firm  as  their  agents,  they  were  entitled 
to  adopt  the  sale  made  by  the  firm  to  the  Appellant  as  made  by  themselves,  and  on 
their  account,  and  to  recover  the  price  from  the  Appellant,  as  vendee,  the  firm  of 
Oswald,  Seal  and  Co.  having  no  lien  upon  the  bills,  as  against  the  Respondents,  and 
being  bound  to  dispose  of  them  on  the  Respondents'  account,  and  for  their  benefit. 

Second.  Because,  as  the  Appellant  well  knew  all  the  circumstances  under  which 
the  bills  were  transmitted  to  the  firm  of  Oswald,  Seal  and  Co.  by  the  Respondents, 
and  under  which  they  were  held  by  that  firm,  he  could  not  set  up,  as  against  the 
Respondents,  any  right  in  the  firm  of  Oswald,  Seal  and  Co.  to  sell  them  on  their  own 
account,  and  in  contravention  of  the  right  of  the  Respondents,  as  he  would  thus 
become  a  party  to  a  fraud  upon  the  Respondents,  and  be  enabled  to  take  advantage 
of  his  own  wrong. 

Third.  Because  bills  of  exchange,  and  other  securities  for  money,  being  the 
subjects  of  sale,  the  principles  applicable  to  the  sale  of  goods  and  chattels  must  be 
applicable  to  the  sale  of  such  instruments,  and  when  sold  by  an  agent  must  be  deemed 
to  be  sold  subject  to  the  rights  of  the  principal,  so  as  to  entitle  him  to  the  benefit  of 
the  contract. 

Fourth.  Because,  the  judgment  having  been  entered  [355]  generally  upon  the 
whole  record,  enough  was  shown  upon  the  evidence  to  entitle  the  Respondents  to 
retain  that  judgment  upon  some  one  or  more  of  the  other  counts  of  the  plaint,  even 
if  the  Appellate  Court  should  be  of  opinion  that  there  is  not  sufficient  to  support  the 
judgment  upon  the  count  for  goods  and  bills  of  exchange  sold  and  delivered  to  the 
Appellant. 

They  also  prayed  that  the  damages  might  be  increased  by  the  amount  of  interest 
at  6  per  cent,  upon  the  sum  of  Rs.  60,000,  from  the  7th  of  January,  1848. 

The  Attorney-General  (Sir  A.  Cockburn),  and  Mr.  Leith,  for  the  Appellant. — ^It 
cannot  be  questioned  that  the  Respondents,  by  remitting  the  bills  in  blank,  authorised 
Oswald,  Seal  and  Co.  to  dispose  of  them,  in  their  discretion,  as  principals,  and  that 
power  they  exercised ;  first,  by  depositing  them  with  the  Agra  bank  for  an  advance 
of  money,  and  afterwards  by  endorsing  and  selling  them  to  the  Appellant  for  a  bona 
fide  consideration.  Although  it  is  perfectly  true,  that  if  bills  are  put  into  the  hands 
of  a  party  for  a  specific  purpose,  he  is  bound  to  deal  with  them  in  the  manner 
directed ;  yet,  in  the  present  case,  Oswald,  Seal  and  Co.  were  not  directed  to  deal 
with  the  bills  in  any  particular  way ;  they  were  to  put  them  in  the  market  and  apply 
the  proceeds.  The  letter  remitting  the  bills  amounts  to  no  more  than  a  direction 
from  one  merchant  to  another  to  sell  bills,  endorsed  by  the  sender  on  the  sender's 
account,  and  to  earry  them  to  the  sender's  general  account.  It  was  a 
letter  of  advice  and  direction,  and  such  notice  in  no  wise  bound  the 
Appellant  to  see  that  the  directions  with  respect  to  the  appIica-[356}-tion  of  the 
proceeds  was  carried  into  effect.  However  reprehensible  Oswald,  Seal  and  Co.'s 
conduct  may  be  in  neglecting  to  apply  the  proceeds  to  the  purchase  of  the  opium. 
that  cannot  affect  the  Appellant,  a  third  party ;  he  treated  Oswald,  Seal  and  Co.  alone 
as  principals ;  there  was  no  privity  of  contract  between  the  Appellant  and  Respon- 
dents, he  did  not  buy  the  bills  from  Oswald,  Seal  and  Co.  as  the  bills  of  the  Re- 
spondents.    The  bills  were  advertised  for  sale,  and  he  became  the  purchaser. 

The  action  was  wrong  in  form,  it  ought  to  have  been  upon  a  special  contract,  but 
in  any  circumstance  the  Respondents  were  not  entitled  to  recover  under  the  count 
for  goods  sold  and  delivered.  They  referred  to  Bolton  v.  Ptilhr  (1  Bos.  and  Pul. 
5.39),  Wookey  v.  Pole  (4  Bar.  and  Aid.  1),  Collim  v.  Mcui-tin  (1  Bos.  and  Pul.  649). 
May  v.  Chapman  (16  Mee.  and  Wels.  355),  and  Buchanan  v.  Findlay  (9  Bar.  and  Cr. 
738). 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Badeley,  for  the  Respondenta,  were  not 
called  upon  to  support  the  judgment. 

They,  however,  submitted,  that  the  Respondents  werei  entitled  to  have  the 
damages  increased,  by  allowing  interest  upon  Rs.  60,000,  from  the  7th  of  January. 
184K,  as  the  contract  was  for  sale  of  the  bills,  with  interest,  from  that  date. — [Sir 
John  Jervis :  Have  we  any  power  to  increase  the  verdict!  There  are  no  facts  to 
raise  such  a  question.  The  contract  you  refer  to  is  between  Muttyloll  Seal  and 
Oswald,  Seal  and  Co.  The  bills  do  not  bear  interest  at  the  date,  but  at  the  maturity. 
When  was  thatt] — Six  months  [357]  after  sight. — [Sir  John  Jervis:  That  depends 
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upon  the  presentment,  and  you  have  no  proof  of  its  maturity]  (as  to  the  power  of 
the  Judicial  Committee,  under  its  common  law  jurisdiction,  to  give  subsequent 
interest  on  a  judgment  debt,  see  The  Bank  of  Aiutralaeia  v.  Breillai,  6  Moore's  P.C. 
Cases,  152). 

Sir  John  Jervis. — ^We  are  of  opinion  in  this  case,  that  the  judgment  of  the  Court 
below  should  be  a£Srmed.  It  is  not  necessary,  in  the  view  which  we  take  of  the  case, 
to  enter  at  any  length  into  the  circumstances  of  it,  in  order  to  ascertain  whether,  if 
the  count  for  goods  sold  and  delivered  could  not  have  been  supported,  the  verdict 
might  have  been  retained  on  any  other  part  of  the  Record ;  nor  to  enter  into  an 
examination  of  the  various  cases  which  were  collected  or  cited  by  the  learned  Chief 
Justice  in  the  Court  below,  because  we  think,  upon  a  very  short,  clear  ground,  that 
the  verdict  was  right,  and  that  the  judgment  ought  to  stand  on  the  count  for  goods 
sold  and  delivered. 

The  Appellant's  counsel  have  argued  upon  four  grounds ;  first,  that  there  was  no 
privity  of  action  in  the  contract  between  the  parties ;  second,  that  the  form  of  action 
upon  the  common  count  of  indebitatus  astumpsit  is  misconceived ;  third,  that  the 
house  of  Oswald,  Seal  and  Co.  were  entitled  to  act  as  principals ;  and  fourthly,  that 
the  title  which  the  Agra  bank  had,  was  transferred  to  Muttyloll  Seal ;  and,  therefore, 
he  is  not  affected  by  anything  that  took  place  originally  between  the  parties.  The 
two  last  are  merely  illustrations  of  the  first  proposition,  as  they  put  them  forward 
as  points  of  pleading. 

[358]  Now,  we  think  we  must  assume,  not  only  upon  the  evidence  of  Fergussou, 
but  upon  the  probabilities  of  the  case,  that  Muttyloll  Seal  knew  of  the  transactions 
that  had  taken  place  between  Oswald,  Seal  and  Co.,  and  Dent  and  Co.,  because 
Fergusson  swears  distinctly,  that  he  communicated  to  Muttyloll  Seal,  who  was  the 
agent  of  that  firm,  at  Calcutta,  from  time  to  time,  what  occurred ;  that  he  communi- 
cated the  letter  sent  by  Dent  and  Co.,  dated  the  29th  of  October,  1847,  and  that 
Muttyloll  Seal  knew  that  the  opium  account  was  squared,  with  the  exception  of  this 
sum,  amounting  to  £6000.  And  further,  it  is  highly  probable,  that  such  should 
have  been  done,  because  Muttyloll  Seal  was  under  guarantee,  that  their  business 
should  be  properly  carried  on.  Therefore,  we  must  assume  that  he  knew  of  the 
letter,  and  the  answer  of  the  27th,  which  was  sent  to  him,  and  that  satisfies  us  that 
the  bills  were  sent  in  the  terms  of  the  letter,  to  realise,  and  the  proceeds  to  be  placed 
to  the  opium  account,  and  was  answered  in  these  respects  by  the  letter  of  the  28th  of 
December ;  the  bills,  therefore,  were  sent  to  them  with  a  specific  appropriation,  to 
be  realised,  either  by  discount  or  sale,  and  the  proceeds  were  to  be  placed  to  the 
credit  account.  Muttyloll  Seal,  therefore,  knowing  that  such  was  the  case,  and 
knowing  that  Oswald,  Seal  and  Co.  were  the  agents  of  Dent  and  Co.,  it  becomes  un- 
important to  consider,  whether  he  purchased  the  bills  on  the  7th  of  January,  as  one 
party  says,  or  on  the  11th  of  April,  with  a  fraudulent  ante^iating  of  the  contract, 
as  the  other  party  says ;  because  it  is  quite  plain  that  with  a  knowledge  of  the  fact, 
and  knowing  that  Oswald,  Seal  and  Co.  were  the  agents  of  Dent  and  Co.,  he  did 
purchase  the  bills.  It  [369]  is  qui*^e  plain,  looking  at  the  transaction,  with  the 
invoice  and  the  debit  note  on  the  on)  side,  that  he  takes  credit  for  the  amount  of 
these  bills  sold,  and  debits  them  on  the  other  side  with  the  price  paid  for  them ;  that 
it  was  a  transaction  for  the  sale  of  these  identical  bills,  and  that  being  so,  it  is  plain, 
that  the  count  for  goods  sold  and  delivered  is  supported,  because  there  is  a  sale  by  the 
agents  entitled  to  sell,  and  the  simple  question  then  would  be,  what  has  been  the  con- 
sequence ?  Although  it  is  true  that  Oswald,  Seal  and  Co.  had  authority  to  sell,  yet, 
having  sold,  the  person  who  is  the  purchaser  must  account  to  the  principals  for 
the  proceeds.  If  he  honestly  paid  over  the  proceeds  to  Oswald,  Seal  and  Co.,  that 
would  be  a  payment  to  Dent  and  Co.  It  should  have  been  pleaded,  if  he  had  a  set 
off,  and  for  any  other  transaction  that  would  have  been  a  good  set  off.  But  there 
were  no  pleas  on  the  Record  to  meet  such  fact.  That  is  sufficient  to  dispose  of  this 
case.  It  is  useful  however  to  observe,  in  order  that  it  may  not  be  supposed  that  we 
are  proceeding  on  technical  form  or  grounds,  that  the  question  raised  on  the  plead- 
ings in  this  case  substantially  affects  the  justice  of  the  case;  if  there  had  been  a  plea 
of  payment,  which  the  facts  of  this  case  would  not  support,  the  effect  of  that  plea 
nobody  could  doubt.     These  bills  having  been  pledged  with  the  Agra  bank,  when  the 
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time  for  taking  them  up  arrived,  Muttyloll  Seal  did  not  become  endorser  for  value 
of  the  bills,  but  in  truth  lent  money  to  Oswald,  Seal  and  Co.,  to  whom  he  was  under 
guarantee,  for  the  mere  purpose  of  redeeming  the  bills.  As  he  knew  they  were  re- 
mitted for  the  specific  purpose  of  purchasing  opium,  he  had  no  right,  [360]  with  the 
knowledge  of  that  fact,  to  apply  them  for  the  purpose  of  paying  the  debt  of  Oswald, 
Seal  and  Co.  Therefore,  that  would  not  have  bieen  sufficient  evidence  to  support 
the  plea  of  payment,  and  in  no  event  would  the  judgment  have  been  affirmed  for  the 
Plaintiff  in  error.  Looking  to  the  judgment  in  the  Court  below,  therefore,  we  are  of 
opinion,  that  such  judgement  must  bie  affirmed,  but  that  there  is  no  ground  for  giving 
interest,  even  if  we  were  inclined  to  do  so ;  there  are  no  facts  which  could  be  the  basis 
of  any  such  judgment.  The  judgment  of  the  Court  below  must,  therefore,  be  simply 
affirmed,  with  costs. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  A.  Fobm  and  Opbration,  9.  Sale  of  Bills; 
O.  Appbopriation  or  Sicubitibs,  2.  Remittances  and  BtUs;  tit.  MONEY 
COUNTS,  C.  Fob  Monbt  had  asd  Rbobivbd,  4.  Receivers  knowledge  of  title  to 
money  or  appropriation;  tit.  PAYMENT,  B.  Appbopbiation  of  Patkbkts,  1.  Bj/ 
Debtor.     S.C.  8  Moo.  P.C.  319.     Cf.  LUt  v.  Martindale,  1856,  18  C.B.  314.] 


[361]  ROBERT  CASTLE  JENKINS  and  Othern,— Appellants ;  HENRY  HEYCOCK, 
—Respondent  *  [June  14,  1853]. 

On  appeal  from  the  Supreme  Court  at  Calcutta. 

The  warranty  of  seaworthiness  in  a  tiiue  policy,  at  the  commencement  of  the 
risk,  is  not  a  continuing  obligation  cast  upon  the  assured  while  the  risk  is 
running.  So  held  by  the  Judicial  Committee,  (affirming  the  judgment  of  the 
Supreme  Court  at  Calcutta)  in  an  action  brought  for  a  total  loss,  by  strand- 
ing, within  the  time  of  the  running  of  the  policy,  after  leaving  an  inter- 
mediate port,  the  defence  being,  that  at  the  time  of  the  loss  the  vessel  was 
unseaworthy  by  reason  of  an  insiifficient  crew,  she  having  sailed  from  the 
intermediate  port  without  sufficient  hands  to  work  the  vessel,  although  she 
had  a  sufficient  crew  at  the  time  she  started  for  the  voyage. 

Semble. — There  is  no  implied  warranty  of  seaworthiness  in  a  time  policy. 

This  was  a  question  of  marine  insurance,  the  point  involved  being,  whether,  in 
a  time  policy,  the  vessel  being  seaworthy  at  the  commencement  of  the  risk,  any 
unseaworthiness,  by  reason  of  the  insufficiency  of  her  crew,  at  a  subsequent  time, 
avoided  the  policy. 

The  action  was  upon  a  policy  of  insurance  upon  the  steam  ship  Emma,  brought 
by  the  Respondent  and  one  Stewart  (since  deceased),  the  registered  owners  aad 
parties  assured,  against  the  Appellants,  the  under-[3ffll]-writerB.  Hie  declaration 
was  for  a  total  loss  by  stranding.  The  Defendants  pleaded  eight  pleas  to  the 
declaration :  the  material  pleas  were  the  seventh,  that  the  ship  was  not  seaworthy, 
and  the  eighth,  that  after  the  making  the  policy,  and  before  the  time  covered  by  the 
policy  had  expired,  and  whilst  the  steamer  was  lying  safely  at  anchor,  to  wit,  in  the 
Madras  roads,  the  steamer  became  unseaworthy,  not  by  reason  of  any  of  the  risks  or 
perils  covered  by  the  policy  of  insurance,  but  by  reason  of  the  desertion  of  a  great 
number  of  her  crew,  and  not  otherwise.  And  that,  after  the  steamer  had  become  in 
manner  aforesaid  unseaworthy,  and  before  any  necessity  had  arisen  for  tiie 
steamer  leaving  her  anchorage  in  the  Madras  roads  for  any  other  port  or  place,  the 
master  might,  by  reasonable  care  and  diligence,  have  procured,  at  Madras,  a  fit  and 
proper  crew  for  the  due  navigation  of  the  steamer,  in  the  place  and  stead  of  those 

*  Present :  Members  of  the  Judicial  Committee,^ — The  Right  Hon.  Dr.  Lushington. 
the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  the 
Right  Hon.  Sir  John  Jervis.  Knt.,  and  the  Right  Hon.  Sir  John  Patteson,  Knt.  ' 
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who  deserted  from  the  steamer  as  aforesaid ;  but  that  he  wholly  neglected  so  to  do. 
And  that  afterwards,  and  whilst  the  steamer  was  so  incompletely  manned  and 
equipped,  and  before  any  necessity  for  the  steamer  leaving  her  anchorage  at  Madras, 
the  steamer  proceeded  on  a  voyage  from  Madras  to  Vizagapatam ;  and  that,  whilst 
the  steamer  was  so  proceeding  on  her  voyage,  the  steamer,  by  reason  of  her  being 
so  improperly  manned  and  equipped,  and  of  there  not  being  fit  and  proper  persons 
on  board  the  steamer  to  take  fit  and  proper  soundings  during  her  last-mentioned 
voyage  from  Madras  to  Vizagapatam,  was  run  ashore  and  wholly  lost,  in  manner 
in  the  plaint  alleged. 

The  Plaintiffs  joinud  issue  on  all  these  pleas,  except  the  eighth,  to  which  they  filed 
the  following  [363]  demurrer: — That  the  eighth  plea  did  not  disclose  any  defence 
to  the  action,  inasmuch  as  it  merely  alleged  that,  after  the  making  the  policy  and  the 
commencement  of  the  risk,  the  master  and  crew  of  the  ship  neglected  their  duty, 
and  the  ship,  by  reason  thereof,  became  unseaworthy ;  whereas  the  policy  of  insurance 
did  not  contain,  nor  does  the  law  imply,  any  warranty  on  the  part  of  the  assured 
for  the  continuance  of  the  seaworthiness  of  the  vessel  after  the  commencement  of 
the  voyage  or  risk,  or  for  the  performance  of  their  duty  by  the  master  and  crew 
during  the  whole  of  the  voyage,  or  period  insured ;  and  that  the  plea  did  not  aver  or 
show  that  the  Plaintiffs,  or  the  persons  interested  in  the  insurance,  had  any  notice 
of  the  alleged  desertion  of  the  crew,  or  of  the  vessel  having  been  improperly  manned 
upon  her  voyage  from  Madras  to  Vizagapatam  ;  and  that  the  plea  did  not  sufficiently 
show  that  the  loss  of  the  steamer  was  attributable  to  the  alleged  negligence  or  mis- 
conduct of  the  master  or  crew,  or  how  and  by  what  means  it  was  so  attributable. 

The  point  marked  for  argument  was,  that  the  law  did  not  imply  any  warranty 
on  the  part  of  the  assured,  for  the  continuance  of  seaworthiness  after  the  commence- 
ment of  the  voyage  or  risk. 

The  demurrer  was  argued  on  the  4th  of  July,  1850,  before  Sir  Lawrence  Peel, 
Chief  Justice,  and  Sir  James  Colvile,  when  judgment  was  given  for  the  Plaintiff. 
On  the  18th  of  February,  1851,  the  cause  was  tried.  It  appeared  from  the  evidence 
at  the  trial,  that  the  policy  was  a  time  policy,  and  the  insurance  was  to  endure  for  a 
period  of  four  months;  namely,  from  the  Hth  of  April,  1849,  until  the  14th  of 
August  following.  During  the  period  covered  by  the  policy,  the  [364]  Emma,  which 
was  a  coasting  vessel,  made  several  voyages  from  Madras  to  the  northern  and 
southern  ports  of  the  Coromandel  coast.  And,  on  her  last  voyage,  she  departed  from 
Madras  for  the  northern  ports  on  the  12th  of  June,  1849.  Two  lists  of  seamen, 
comprising  the  crew  of  the  Enuna,  before  the  date  of  the  policy,  and  on  the  20th  of 
April,  1849,  were  put  in  evidence.  The  evidence  was  conflicting,  some  of  the  wit- 
nesses, including  the  master  and  chief  mate  of  the  Emma,  thinking  the  crew  suffi- 
cient in  number  and  force,  while  other  witnesses  deposed  that  the  lists  themselves 
showed  an  insufficient  crew.  On  the  question  of  the  number  of  men  which  would 
constitute  a  sufficient  complement  for  the  proper  navigation  and  service  of  the 
Emma,  much  evidence  was  taken  in  the  cause.  It  further  appeared  that  the  Emma, 
after  her  last  arrival  at  Madras  on  the  5th  of  June,  lay  there  until  the  12th  of  June; 
and  that  before  she  left  the  Madras  roads  on  that  day,  nearly  the  whole  of  the  sea- 
men were  discharged,  the  officers,  firemen,  servants,  and  a  single  lascar  only  remain- 
ing. Some  other  men  appeared  to  have  been  taken  on  board  before  the  ship  left, 
but  the  number  with  which  the  Emma  departed,  it  was  insisted  by  the  Defendants, 
were  not  sufficient  for  the  navigation  of  the  ship.  It  was  not  in  dispute,  that  the 
number  of  the  crew  had  been  materially  diminished  since  the  preceding  voyage,  and 
the  cause  of  the  discharge  of  the  greater  part  of  the  crew  at  Madras  was  not  ex- 
plained. The  Captain,  in  his  evidence,  stated,  that  the  discharged  men  were  not 
under  contract  to  go  on,  and  that  he  might  have  prevented  them  from  leaving  by 
giving  them  higher  wages.  It  was  not  suggested  that  the  men  left  the  ship  [366] 
owing  to  any  complaint  in  respect  of  wages,  or  even  any  dissatisfaction  with  the 
wages  they  received ;  on  the  contrary,  the  chief  mate  stated,  that  the  reason  of  the 
discharge  was  to  reduce  the  crew,  with  a  view  to  diminish  the  expense,  and  that  it 
was  intended  to  replace  them  with  other  men  at  a  future  time ;  and  it  was  proved 
that  a  further  crew  was  ordered  to  be  engaged  to  join  the  ship  at  Coringa  by  the 
time  she  arrived  there.  On  the  1.3th,  the  day  after  the  Emma  left  the  Madras  Roads, 
she  ran  aground,  on  her  passage  to  Monsoorcottah.  in  fair  weather,  on  a  sandy 
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beach.  Efforts  were  made  for  some  hours  to  get  her  off,  but  her  hull  became  im- 
bedded in  the  sand,  and  the  ship  became  a  total  wreck,  and  was  abandoned.  The 
loss  was  attributed  to  the  insuflSciency  of  the  crew,  there  not  being  hands  enough  to 
work  the  vessel. 

Upon  this  evidence  a  special  verdict  was  found  on  the  seventh  plea,  that  the  ship 
was  not  seaworthy ;  namely,  that  she  was  seaworthy  at  the  time  the  policy  was  entered 
into,  and  had  a  competent  crew,  but  not  seaworthy  at  the  time  of  her  last  departure 
from  Madras,  and  at  the  time  of  loss;  the  number  of  the  crew  so  altered,  being  such 
as  to  render  her  unseaworthy;  with  liberty  to  the  Plaintiffs  to  move  on  such  last- 
mentioned  issue :  and  a  verdict  for  the  Defendants  on  the  other  issues  for  the  amount 
assured  and  interest. 

The  Plaintiffs,  on  the  11th  of  March,  1851,  in  pursuance  of  the  liberty  given  to 
them,  obtained  a  rule,  calling  upon  the  Defendants  to  show  cause  why  the  verdict 
entered  for  the  Plaintiffs  on  the  issue  joined  on  the  seventh  and  last  plea  should  not 
be  set  aside,  and  judgment  entered  for  the  Defendants  on  that  issue,  on  the  following 
ground  :  that  the  policy  [366]  being  a  time  policy,  it  was  necessary  for  the  Plaintiffs, 
in  order  to  establish  seaworthiness,  to  prove  either  that  a  sufficient  crew  was  engaged 
for  the  whole  period  included  in  the  policy,  or  to  prove  that  the  crew,  at  the  time  of 
the  commencement  of  each  successive  voyage,  or  of  each  fresh  departure  from  port, 
was  a  sufficient  crew ;  and  that  both  alternatives  were  negatived  by  the  finding  of 
the  Court. 

The  rule  niei  came  on  for  argument  on  the  19th  of  March,  1851,  and  on  the 
following  day  the  Supreme  Court  gave  judgment,  discharging  the  rule  with  costs. 
The  judgment  of  the  Court,  after  referring  to  the  cases  of  Dixon  v.  Sadler  (6  Mee. 
and  Wels.  405)  and  Sadler  v.  Dixon  (8  Mee.  and  Wels.  895),  proceeded  in  these  terms : 
"  The  judgments  in  these  cases  affirm  this  position,  which  no  subsequent  authority  in 
the  least  degree  impesMshes,  that  the  implied  warranty  of  seaworthiness  is  not  one  for 
continuing  seaworthiness,  but  only  of  seaworthiness  at  the  time  of  the  risk  commeno- 
ing  or  attaching.  A  vessel  may  be  seaworthy,  though  in  a  state  unfit  for  sea,  if  she  be 
for  the  ordinary  risk  to  which  she  then  is  exposed,  as  on  a  policy  at  and  from  a  port 
where  the  risk  attaches  on  her  whilst  in  harbour ;  but  she  must,  ere  she  departs  on 
her  voyage,  be  made  in  all  respects  equal  to  the  ordinary  sea  risks;  and  in  like 
manner  her  due  complement  of  hands  may  vary  at  different  stages  of  the  navigation 
'  insured,  either  as  to  number  or  the  quality  of  the  crew,  according  to  the  ordinary 
risks  and  the  ordinary  usage  of  the  navigation.  Thus  she  must,  to  fulfil  the  implied 
warranty,  take  on  board  a  pilot  in  certain  places ;  but  it  would  be  preposterous  to 
say  that  she  must  sail  from  the  Hooghly  with  a  Thames  pilot,  or  from  the  Thames 
[^71  with  a  Hooghly  pilot.  The  implied  warranty  as  to  crew  is,  in  its  nature,  never- 
theless the  same  as  the  implied  warranty  as  to  the  hull  of  the  vessel,  its  sails,  furni- 
ture, equipments,  etc. ;  it  is  not  a  warranty  in  a  case  for  continuing  seaworthiness." 
And,  after  referring  to,  and  commenting  upon.  Law  v.  HollingtwoHh  (7  Term  Rep. 
160)  and  HoUingiworth  v.  Brodrick  (7  Add.  and  Ell.  40),  proceeded :  "  The  remote 
causes  are  not  regarded,  but  the  proximate  cause  is  merely  a  peril  of  the  sea,  though 
caused  or  aggravated  by  their  neglect;  in  other  words,  the  owner  insures  as  well 
against  sea  risks  so  occasioned,  as  inevitable  sea  risks.  If  the  owner  did  expressly 
warrant  that  the  ship  should  in  all  respects  continue  seaworthy,  he  would  be  liable, 
from  whatever  cause  her  subsequent  unseaworthiness  proceeded ;  since,  by  our  law, 
one  who  makes  a  positive  unqualified  covenant,  which  he  might  have  qualified,  is 
bound  generally,  because  he  did  not  limit  it ;  therefore,  the  owner  would,  in  effect, 
become  a  re-assurer  to  his  own  insurers,  pro  tanto — and,  therefore,  the  warranty, 
which  arises  by  implication  of  law,  is  properly  limited  by  the  law  to  the  commence- 
ment of  the  risk.  In  the  case  of  Forshaw  v.  Chabert  (3  Brod.  and  Bing.  158),  the 
vessel  sailed  originally  with  an  incompetent  crew,  having  sailed  with  three  only  for 
the  port  of  destination,  ten  being  the  lowest  number  for  that  port.  The  implied 
warranty  is  a  condition  precedent,  not  a  condition  subsequent;  and,  on  general 
principles,  if  it  be  once  fulfilled,  the  contract  cannot  be  got  rid  of  on  the  ground  of 
some  subsequent  omission  bringing  about  that  state  of  things  which,  if  it  had  pre- 
cedently  existed,  would  have  annulled  liability  under  the  contract." 

[368]  Judgment  against  the  Defendants  was  subsequently  signed  for  Rs.  47,767. 
7.  3.  for  damages  and  costs. 
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Against  which  judgment  the  present  appeal  was  brought. 

Mr.  Hare,  and  Mr.  Paterson  (Sir  F.  Kelly,  Q.C.,  with  them),  for  the  Appellants. — 
In  the  contract  for  insurance  there  is  an  implied  warranty  of  seaworthiness  on  the 
part  of  the  insurers,  and  a  competent  and  sufficient  crew  at  the  departure  of  the  ship 
for  sea  is  essential  to  such  seaworthiness.  It  was  necessary,  in  order  to  establish 
the  seaworthiness  of  the  ship,  for  the  Plaintiffs  to  prove,  either  that  a  sufficient  crew 
was  engaged  for  the  whole  period  included  in  the  policy,  or  to  prove  that  the  crew, 
at  the  time  of  the  commencement  of  each  successive  voyage,  or  at  each  departure 
from  port,  was  a  sufficient  crew.  Now  it  was  proved  at  the  trial,  and  found  by  the 
verdict,  that  when  the  ship  departed  on  her  voyage  she  was  not  seaworthy,  by  reason 
of  the  incompetency  of  her  crew,  and  that  she  was  lost  from  that  cause.  It  must  be 
admitted  that  seaworthiness  is  a  condition  precedent  to  the  validity  of  a  policy. 
Park  (Ch.  xi.,  p.  322  (7th  Edit.),  in  his  Treatise  on  Insurance,  thus  states  the  rule : 
''  There  is  in  the  contract  of  insurance  a  tacit  and  implied  agreement  that  every- 
thing shall  be  in  that  state  and  condition  in  which  it  ought  to  be,  and  therefore  it 
is  not  sufficient  for  the  insured  to  say  that  he  did  not  know  that  the  ship  was  not 
seaworthy,  for  he  ought  to  know  that  she  was  so  at  the  time  he  made  the  insurance. 
The  ship  is  the  substratum  of  the  contract  [369]  between  the  parties ;  a  ship  not 
capable  of  performing  the  voyage  is  the  same  as  if  there  were  no  ship  at  all ;  and 
although  the  defect  may  not  be  known  to  the  person  insured,  yet  the  very  foundation 
of  the  contract  being  gone,  the  law  is  clearly  in  favour  of  the  underwriter,  because 
such  defect  is  not  the  consequence  of  any  external  misfortune,  or  any  unavoidable 
accident  arising  from  the  perils  of  the  sea,  or  any  other  risk  against  which  the 
underwriter  engages  to  indemnify  the  person  insured."  Douglas  v.  Sccnigall  (4 
Dow.  269)  is  an  authority  in  support  of  this  principle. — [Sir  John  Jervis :  Here  there 
is  no  contract  to  argue  upon.  If  the  insurer  impliedly  warrants  that  the  ship  is 
seaworthy,  he  does  not  impliedly  warrant  that  she  shall  continue  so;  there  is  no 
mention  of  such  a  contract  in  this  policy.  He  does  not  contract  that  she  shall  be 
seaworthy  at  her  departure  from  every  intermediate  port,  that  would  be  going  to  a 
greater  extent  than  there  would  be  in  a  voyage  policy.] — The  competency  or  incom- 
petency of  the  crew  is  to  be  determined,  from  time  to  time,  according  to  the  nature 
and  exigency  of  the  voyage. — [Mr.  Pemberton  Leigh :  Lord  Campbell,  in  Gibson  v. 
Small  (4  H.L.  Cases,  353),  expressed  his  opinion,  that  there  is  not  in  a  time  policy, 
effected  on  a  vessel  when  abroad,  any  implied'  condition  whatever  as  to  seaworthi- 
ness ;  not  even  as  to  the  time  when  the  vessel  sailed  on  the  voyage  during  which  the 
policy  attaches.] — Gibson  v.  Small  is  distinguishable  from  the  present  case,  for  there 
the  ship  was  at  sea  at  the  day  when  it  was  intended  that  the  policy  should  attach. 
The  question  of  warranty  of  seaworthiness  was  not  necessary  to  be  decided  in  that 
case,  and  the  opinions  of  the  Judges  [370]  in  the  House  of  Lords  must,  therefore, 
upon  that  point,  be  considered  as  extra  judicial. 

Mr.  Serjeant  Channell,  and  Mr.  J.  Wilde,  for  the  Respondent,  were  not  called 
upon  to  support  the  judgment  appealed  from. 

Sir  John  Jervis. — We  do  not  think  it  necessary  to  hear  the  Respondent's  counsel. 

My  Lords  are  of  opinion  in  this  case,  that  the  judgment  of  the  Court  below  must 
be  affirmed. 

In  truth,  the  case  is  concluded  by  the  decision  of  the  House  of  Lords,  in  Gibson 
V.  SmaU.  The  learned  counsel  for  the  Appellants,  who  have  argued  this  case  with 
great  ability,  have  in  vain  endeavoured  to  distinguish  it  from  that  case.  The  judg- 
ment in  Gibson  v.  Small  puts  the  decision  higher  than  it  is  necessary  to  do  in  the 
present  case ;  because,  although,  if  it  were  necessary  to  determine,  that  in  a  time 
policy  there  is  no  warrant  of  seaworthiness,  my  Lords  would  possibly  be  inclined  to 
adopt  the  opinion  of  Lord  Campbell  and  the  Judges  to  the  full  extent,  namely,  that 
there  is  no  warranty  of  seaworthiness  in  a  time  policy.  It  is  not  necessary  to  decide 
that  point  to  the  full  extent,  because  if,  as  was  contended  for  by  the  Appellants,  in  a 
time  policy  there  is  a  warranty  of  seaworthiness  at  the  time  the  vessel  started  on 
her  original  voyage,  this  vessel  is  found  by  the  Court  below  to  have  been  seaworthy 
at  such  a  time.  Then  comes  the  question,  assuming  she  was  seaworthy  when  she 
started  on  her  voyage,  is  there  a  further  warranty  that  she  shall  be  seaworthy  at 
everv  intermediate  port  she  touches  at,  pending  the  progress  or  conti-[371]-nuance 
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of  her  voyage,  which  is  to  .last  for  a  specified  timet  Nov,  if  it  had  been  a  voyage 
policy,  there  is  no  question,  although  there  had  been  a  warranty  of  seaworthiness 
when  she  started  on  her  voyage,  there  would  be  no  warranty  that  she  should  be  sea- 
worthy at  an  intermediate  port  at  which  she  touched,  which  port  she  is  endeavouring 
to  make  intermediate ;  and  if  it  were  to  be  held  (as  I  took  the  liberty  of  pointing  out 
in  the  course  of  the  argument)  that  there  was  a  warranty  in  a  time  policy  that  the 
•hip  shall  be  seaworthy  at  her  departure,  and  at  every  intermediate  port  during  the 
currency  of  the  time  policy,  it  would  be  holding  that  there  is  a  warranty  to  a  greater 
extent  in  a  time  policy  than  there  would  be  in  a  voyage  policy. 

Therefore,  I  apprehend  in  this  case,  as  in  all  cases,  we  must  abide  by  the  general 
rule,  that  a  policy  of  indemnity,  being  a  written  instrument,  the  terms  of  that  in- 
strument must  be  construed  subject  to  certain  conditions,  one  of  which  is,  that  in  a 
voyage  policy,  custom  and  decision  have  annexed  to  that  contract  a  warranty  of  sea- 
worthiness, and  that  there  is  no  custom  and  no  decision  which  warrants  the  Court 
in  saying,  that  in  a  time  policy  any  such  warranty  attaches.  If  it  were  necessary 
for  the  decision  of  the  case,  we  should  be  inclined  to  go  to  the  full  extent  of  what 
Lord  Campbell  says  in  the  House  of  Lords.  It  is  unnecessary,  however,  to  do  so  in 
this  case ;  because,  if  there  was  a  warranty,  it  was  satisfied  at  the  time  the  voyage 
commenced,  and  there  was  no  warranty  at  any  intermediate  port;  and,  therefore, 
upon  that,  which  is  a  lower  ground,  the  judgment  must  be  affirmed,  and  with  costn. 

[Mews'  Dig.  tit.  SHIPPING,  B.  Marinb  Insurance,  VI.  Warbantixs,  3.  Seaworthi- 
ne»»,  b.  On  Time  Poliry.  S.C.  8  Moo.  P.C.  351.  See  Dtuifffon  v.  Pembroke, 
1876.  1  Q.B.D.  125.] 


[372]       HENRY  UuKELLARy—Appettant:  JOHN  WALLACE  and  JOHN 
SPKNCE,— Respondents  *  [June  17  and  20,  1853]. 

On  appeal  from  the  Sv/prem-e  Court  at  Calcutta. 

Principles  which  regulate  a  Court  of  Equity  in  opening  stated  and  settled  ac- 
counts. 

Accounts  of  long  standing  and  great  complication  of  a  mercantile  firm  at  Calcutta, 
one  of  the  partners  of  whom  afterwards  acted  as  agent  in  England,  involving 
charges  for  agency  and  partnership  transactions,  were  mutually  agreed  to  be 
investigated  and  closed.  After  long  negotiations  and  discussion  respecting 
some  of  the  charges,  an  agreement  was  come  to,  the  parties  agreeing  to  strike 
the  general  balance  at  a  given  sum,  reserving  one  item  of  the  account, 
amounting  to  a  consideraljle  sum,  for  future  investigation.  This  reserved 
item  was  subsequently  settled  by  the  acceptance  of  a  bill  of  exchange  for  a 
lesser  amount,  as  such  reserved  item,  if  opened,  would  have  disarranged  the 
settled  general  account.  The  Bill  of  exchange  was  dishonoured,  and  an 
action  brought  to  recover  the  amount.  A  bill  was  then  filed  for  an  injunc- 
tion, for  the  cancelment  of  the  Bill  of  exchange,  and  that  the  accounts  so 
settled  might  be  opened.  The  Supreme  Court  at  Calcutta  held,  that  the  re- 
served item  being  left  open,  was  evidence  that  the  account  was  not  finally 
closed,  and  decreed  the  accounts  to  be  opened,  referring  the  cause  to  the 
Master. 

Upon  appeal,  held  by  the  Judicial  Committee  (reversing  such  decree  and  dis- 
missing the  bill,  with  costs)  that  the  transaction  amounted  to  an  adjustment 
of  the  general  accounts  between  the  parties,  subject  to  the  reserved  item  which 
was  ultimately  settled,  and  that  the  accounts  so  settled  and  closed  could  not^ 
in  the  absence  of  fraud,  be  re-opened. 

The  Defendant  did  not  appeal  from  this  interlocutory  decree,  but  proceeded  in 

•  Present :  Members  of  the  Judicial  Committee, — ^The  Right  Hon.  Dr.  Lashing- 
ton,  the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  Knt,  and 
the  Righf  Hon.  Sir  John  Patteson,  Knt. 

936 


Digitized  byVjOOQlC 


M'KELLAR  v.  WALLACE  [1853]      V  MOOBE  IND.  APP.,  87t 

the  Master's  office  in  respect  of  the  matters  included  in  the  accounts;  but 
before  the  general  report  was  made  by  the  Master,  he  appealed  from  such 
interlocutory  decree  to  England.  In  reversing  such  decree,  the  Judicial  Com- 
mittee ordered  hin^i  to  pay  the  costs  of  the  proceedings  in  the  Master's  office, 
and  remitted  the  cause  to  the  Court  below,  with  directions,  that  the  costs 
payable  to  the  Defendant  upon  the  dismissal  of  the  bill,  and  the  coats  payable 
by  him  consequent  upon  the  proceedings  in  the  Master's  office,  should  be  set 
off,  the  one  against  the  other,  and  the  balance  paid  to  the  party  entitled  to 
the  same. 
Leave  to  appeal  on  an  ex  parte  application  was,  under  special  circumstances, 
granted  upon  terms  of  tlie  Appellant  prosecuting  the  appeal  and  giving 
security  for  £500.  No  step  was,  however,  taken  by  the  Appellant  to  perfect 
the  security  or  prosecute  the  appeal.  The  Respondents,  on  being  served  with 
the  Order  admitting  the  appeal,  filed  a  counter  petition  to  revoke  the  leave 
granted  to  appeal.  The  Judicial  Committee,  under  the  circumstances,  there 
having  been  great  delay,  made  an  order  putting  the  Appellant  upon  terms 
of  lodging  his  petition  of  appeal  within  six  weeks,  or  the  appeal  to  stand 
dismissed,  and  enlarged  the  amount  of  the  recognizance  to  ^1000  to  cover 
the  expenses  occasioned  by  the  proceedings  in  the  Master's  office,  reserving 
the  costs  of  the  application  to  revoke  the  leave  to  appeal,  to  the  hearing. 

In  this  case,  the  appeal  was  brought  from  a  decree,  dated  the  22nd  of  February, 
1848,  and  an  order,  dated  [373]  the  19th  of  July,  1849,  made  by  the  Supreme  Court 
at  Calcutta  in  two  suits  pending  in  that  Court.  In  the  first  of  these  suits  the  Ap- 
pellant was  Plaintiff,  and  the  Respondents,  Defendants ;  and  in  the  second  suit  the 
Respondents  were  Plaintiffs,  and  the  Appellant,  Defendant.  These  suits  arose  out 
of  the  following  circumstances :  — 

Previous  to  and  up  to  the  6th  of  June,  1825,  the  Appellant^carried  on  the  business 
of  a  clothier  and  merchant  tailor  in  Calcutta,  in  partnership  with  one  R.  Gibson, 
under  the  style  of  "  Gibson  and  Co."  On  that  day,  Gibson  retired  from  business, 
and  the  Appellant  purchased  his  share  and  interest  in  the  stock  in  trade  and  the 
credit  of  the  business,  and  thereafter  carried  on  the  business  under  the  same  style, 
for  liis  own  sole  use  and  benefit,  until  the  Ist  of  January,  1831,  when  he  admitted 
one  Leslie  (since  deceased),  and  the  Respondent,  Wallace,  into  co-partnership  with 
him  in  the  business,  for  the  term  of  twenty-one  years  from  that  date,  admitting  them 
into  one-half  share,  and  selling  to  them  one  half  of  the  stock  in  trade  of  the  business  ; 
reserving  the  other  half  of  the  business  and  stock  in  trade,  with  power  to  transfer 
the  same  to  his  brother,  Tliomas  McEellar.  At  this  time  there  were  debts  to  a  very 
large  amount  due  to*  the  Appellant  [374]  from  his  customers.  Subsequent  to  the 
admission  of  Leslie  and  Wallace  into  partnership,  a  deed  of  co-partnership,  dated 
the  29th  of  May,  1832,  was  made  between  the  Appellant  of  the  first  part,  Leslie  of 
the  second  part,  and  Wallace  of  the  third  part;  whereby  it  was  agreed,  that  the 
trade  should  be  carried  on  in  their  names  for  their  mutual  benefit,  in  the  proportions 
above  mentioned,  under  the  style  of  "  Gibson,  McEellar  and  Co.,"  and  it  was  further 
agreed,  that  the  Appellant,  at  any  time  during  the  co-partnership,  should  be  at  liberty 
to  sell,  assign,  and  dispose  of  his  interest  to  his  brother,  Thomas  McEellar,  and  that 
upon  the  admission  of  his  brother  into  the  co-partnership  he  should  be  considered 
as  the  head  partner  of  the  firm ;  and  it  was  further  agreed,  that  the  firm  of  "  Gibson, 
McEellar  and  Co."  should  collect  the  debts  due  to  the  Appellant,  from  the  customers 
of  "  Gibson  and  Co.,"  and,  as  a  remuneration  for  so  doing,  should  have  the  use  of 
such  monies,  when  collected,  up  to  the  end  of  the  current  year  in  which  the  same 
should  be  collected,  free  of  interest,  and  thereafter  at  an  interest  of  eight  per  cent, 
per  annum,  and  that  the  money  to  be  collected  from  customers  of  the  firm  of  "  Gibson 
and  Co.,"  who  were  also  customers  of  the  firm  of  "  Gibson  McEellar  and  Co.,"  should 
be  first  applied  in  payment  of  the  debts  due  to  the  firm  of  "  Gibson  and  Co.,"  until 
such  debts  should  be  satisfied ;  and  it  was  further  agreed  that,  in  the  event  of  the 
Appellant  disposing  of  his  share  and  interest  in  the  co-partnership  trade,  and  proceed- 
ing to  England,  the  Appellant  should  be  the  agent  of  the  firm  of  "Gibson,  McEellar  and 
Co.,"  in  Europe,  and  that  all  sums  of  money  remitted  to  any  agent  or  other  person 
by  the  partners  of  the  firm  for  the  payment  of  goods,  etc.,  [376]  on  account  of  the 
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joint  trade,  should  be  remitted  through  the  agencj  of  the  Appellant,  and  that  Leslie 
and  the  Respondent,  Wallace,  in  the  event  of  the  App'*Uaut  proceeding  to  England, 
should  render  to  him  half-yearly  accounts  of  his  private  accounts  with  them,  and 
at  the  end  of  every  year,  when  a  general  account  of  the  stock,  etc.,  should  be  made, 
render  to  the  Appellant  a  summary  account  or  balance-sheet  thereof. 

Under  this  deed  of  co-partnership,  the  business  of  the  firm  of  "  Gibson,  McKellar 
and  Co."  was  carried  on  till  the  17th  of  November,  1832,  when  the  Appellant  trans- 
ferred his  half  share  to  his  brother,  as  provided  by  the  deed,  and  from  that  time 
the  Appellant  ceased  to  carry  on  the  business ;  T.  McKellar,  Leslie  and  Wallace, 
carrying  on  the  same  under  the  style  or  firm  of  "  Gibson,  McKellar  and  Co.,"  until 
the  death  of  T.  McKellar,  when  the  business  was  carried  on  by  Leslie  and  Wallace  in 
Co-partnership,  under  the  style  of  "  Gibson  and  Co."  until  the  death  of  Leslie  after- 
mentioned. 

The  firm  of  "  D.  McKellar  and  Son,"  of  Old  Burlington  Street,  London,  clothiers, 
etc.,  had  supplied  and  shipped  all  the  goods  and  other  merchandise  from  England 
required  by  the  firm  of  "  Gibson  and  Co."  for  eight  or  nine  years  previous  to  Leslie 
and  the  Respondent,  Wallace,  being  admitted  into  partnership  with  the  Appel- 
lant ;  and  the  firm  of  "  D.  McKellar  and  Son  "  were  in  correspondence  with,  and 
had  supplied  large  quantities  of  goods  to  the  firm  of  "  Gibson,  McKellar  and  Co." 

The  firm  of  "  Gibson,  McKellar  and  Co.,"  by  a  power  of  attorney,  dated  the 
22nd  of  January,  1838,  without  the  knowledge  or  consent  of  the  Appellant,  [376] 
constituted  A.  McKellar  (brother  of  the  Appellant,  and  a  member  of  the  firm  of  "  D. 
McKellar  and  Son'),  and  also  the  Appellant,  their  joint  and  several  attomies  in 
Great  Britain,  to  get  in  the  debts  and  money  due  to  the  firm  of  "  Gibson,  McKellar 
and  Co." 

From  the  year  1883,  to  the  month  of  April,  1838  various  Bills  of  exchange, 
promissory  notes,  etc.,  in  respect  of  debts  due  and  owing  to  the  firms  of  "  Gibson, 
McKellar  and  Co.,"  and  "  Gibson  and  Co.,"  i espectively,  were  sent  by  those  firms  to 
England,  for  realisation  to  the  Appellant  and  also  to  his  brother  A.  McKellar. 
A.  McKellar,  however,  was  the  only  person  who  acted  under  the  power  of  attorney, 
except  in  the  instance  of  two  small  debts  owing  to  "  Gibson,  McKellar  and  Co.," 
which  were  got  in  by  the  Appellant  and  handed  over  by  him  to  A.  McKellar,  as  such 
acting  attorney  or  agent,  and  who  collected  and  realised  certain  of  the  Bills  of 
exchange  and  promissory  notes,  and  also  the  amount  of  certain  debts,  and  accounted 
for  what  he  so  received  to  the  firm  of  "  Gibson,  McKellar  and  Co."  in  the  consign- 
ment accounts  of  the  firm  of  "  D.  McKellar  and  Son,"  with  the  firm  of  "  Gibson, 
McKellar  and  Co." 

The  Appellant  was  appointed  by  the  deed  of  partnership  the  agent  in  England 
of  the  firm  of  "  Gibson,  McKellar  and  Co.,"  for  the  purpose  of  selecting  for  "  Gibson, 
McKellar  and  Co."  the  goods  and  merchandise  from  England  which  they  might 
require  for  the  purposes  of  their  trade,  but,  shortly  after  his  arrival  in  England, 
the  firm  of  "  Gibson,  McKellar  and  Co."  gave  instructions  to  the  Appellant  to  hand 
over  to  the  firm  of  "  D.  McKellar  and  Son  "  the  indents  or  orders  for  goods  and  other 
merchandise  which  they,  from  time  to  time,  should  enclose  to  him,  in  order  [377] 
that  the  firm  of  "  D.  McKellar  and  Son  "  might  apply  the  goods  and  merchandise 
thereby  ordered,  and,  in  pursuance  of  such  instructions,  from  that  time  all  the 
goods  and  merchandise  specified  in  the  indents  or  orders  of  the  successive  firms  of 
"  Gibson,  McKellar  and  Co."  and  "  Gibson  and  Co.,"  with  the  exception  only  of  some 
of  comparatively  trifling  amounts,  were  procured  and  supplied  by  the  firm  of 
"  D.  McKellar  and  Son,"  through  the  Appellant,  as  such  agent,  who  merely  assisted 
in  selecting  such  goods  and  merchandise,  and  paid  for  the  same  as  agent  under 
the  before-mentioned  partnership  deed,  and  charged  the  firms  of  "  Gibson,  McKellar 
and  Co.,"  and  "  Gibson  and  Co.,"  commission  at  the  rate  of  five  per  cent,  for  acting 
as  agent  in  selecting  and  in  advancing  the  money  to  pay  for  the  goods  and  merchan- 
dise so  supplied  to  them,  in  respect  of  which  the  Appellant,  from  the  latter  end  of 
the  year  1832,  to  January,  1839,  made  advances  out  of  his  own  monies  for  those 
firms  to  a  great  amount  without  settling  any  account  with  them  up  to  the  latter  end 
of  the  year  1831. 

The  members  of  the  firm  of  "  Gibson,  McKellar  and  Co.,"  after  the  Appellant 
retired  from  the  partnership,  collected  under  the  powers  of  the  partnership  deed. 
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money  to  a  large  amount,  on  behalf  of  the  Appellant,  iu  respect  of  debts  owing  to 
him  by  the  customerB  of  the  finu  of  "  R.  Gibson  and  Co.,"  hut  Leslie,  and  the  Ke- 
spondent,  Wallace,  after  the  death  of  T.  McKellar,  were  charged  with  having 
neglected  to  collect  a  large  portion  of  the  debts  so  due  to  the  Appellant,  which  it  was 
alleged,  in  consequence  of  such  neglect,  were  lost. 

The  Appellant,  in  November,  1837,  executed  a  power  of  attorney,  appointing  one 
Greenaway,  of  [378]  Calcutta,  his  attorney  and  agent,  to  recover  and  receive  from 
the  firm  of  "  Gibson,  McKellar  and  Co."  all  debts  which  then  were,  or  thereafter 
should  be,  due  to  the  Appellant,  not  only  on  account  of  the  firms  of  "  R.  Gibson  and 
Co.,"  and  "  Gibson,  McKellar  and  Co.,"  in  which  he  had  been  a  partner,  but  also  for 
the  monies  due  to  him  from  the  firm  of  "  Gibson,  McKellar  and  Co.,"  for  the  goods 
and  merchandise  as  settled  by  the  firm  of  "  D.  McKellar  and  Son,"  and  paid  for  by  the 
Appellant,  as  such  agent,  and  at  the  same  time  the  Appellant  empowered  Greenaway 
to  make  out  and  finally  settle  all  accounts  between  the  Appellant  and  the  firm  of 
"  Gibson,  McKellar  and  Co." 

This  power  of  attorney  was  received  by  Greenaway,  in  February,  1838;  but 
previously  to  its  receipt,  and  on  the  26th  of  January,  1838,  T.  McKellar  died,  having 
by  his  Will  appointed  Greenaway  his  executor,  who  proved  the  Will;  and,  shortly 
after  the  death  of  T.  McKellar,  his  share  in  the  business  of  "  Gibson,  McKellar  and 
Co."  was  by  deed  assigned  to  Leslie  and  the  Respondent,  Wallace,  by  Greenaway  as 
such  executor ;  and  by  such  deed,  Leslie  and  Wallace  took  upon  themselves  the  pay- 
ment of  all  the  partnership  debts  and  liabilities  to  which  T.  McKellar  was  liable 
jointly  with  them  at  the  time  of  his  death,  as  a  member  of  the  firm  of  "  Gibson 
McKellar  and  Co." 

In  the  beginning  of  the  year  1838,  Greenaway,  as  the  Appellant's  agent  at  Cal- 
cutta, rendered  to  "  Gibson  and  Co."  the  Appellant's  account  current  between  him 
and  "  Gibson,  McKellar  and  Co.,"  of  all  their  dealings  and  transactions  in  business 
then  remaining  unadjusted  (other  than  those  which  related  to  the  collecting  of  and 
accounting  for  the  outstanding  debts  due  to  the  Appellant),  from  the  month  of  [379] 
June,  1832,  to  the  3Ist  of  January,  1838.  This  account  current,  numbered  2,  at 
the  time  it  was  so  rendered  by  Greenaway,  was  objected  to  by  the  firm  of  "  Gibson, 
McKellar  and  Co.,"  when  Greenaway  requested  Leslie  and  Wallace  to  make  out  and 
render  to  him,  as  such  agent,  the  accounts  in  the  manner  which  they  were  willing 
to  admit  the  same.  They  agreed  to  do  so;  and,  accordingly,  they  made  out  and 
rendered  their  account  current  to  Greenaway,  up  to  the  Slst  of  January,  1838,  which 
was  numbered  3.  By  such  account  they  admitted  a  balance  of  Rs.  491,695  14a.  3p., 
to  be  due  from  "  Gibson,  McKellar  and  Co."  to  the  Appellant,  on  the  31st  of  January, 
1838. 

The  difference  in  amount  between  the  accounts  numbered  2  and  3,  rendered  by 
Greenaway  on  behalf  of  the  Appellant,  and  by  "  Gibson  and  Co."  respectively, 
was  a  sum  of  .£3757  158.  Ifd.,  but  there  was  no  difference  whatever  in  such  accounts 
as  to  the  respective  amounts  of  the  sum  total  charged  against  "  Gibson,  McKellar 
and  Co.,"  for  the  price  of  each  shipment  of  goods.  In  the  account  No.  2,  discount  at 
the  rate  of  two-and-a-half  per  cent,  up  to  the  30th  of  June,  1836,  upon  the  respective 
amounts  of  the  sums  total  charged,  was  allowed  to  "  Gibson,  McKellar  and  Co.," 
and  from  that  time  to  the  close  of  the  account,  no  discount  was  allowed;  and  a 
commission  of  five  per  cent,  was  charged  upon  the  respective  amounts  of  all  the  sums 
total  so  charged.  By  the  account  No.  3,  "  Gibson  and  Co."  claimed  to  have  certain 
discounts  allowed  upon  amounts  total  charged  against  "  Gibson,  McKellar  and  Co.," 
for  the  price  of  shipment  of  goods  and  for  commisHion  of  five  per  cent,  charged  only 
upon  the  respective  amounts  of  all  the  sums  total  so  [380]  charged,  after  first  deduct- 
ing a  discount  of  seven-and-a-half  per  cent.,  and  the  difference  of  interest  conse- 
quent upon  these  differences,  and  such  claims,  represented  all  their  objections  to 
the  account  No.  2. 

In  consequence  of  these  claims  on  the  part  of  Leslie,  and  the  Respondent, 
Wallace,  many  negotiations  and  discussions  took  place  before  the  month  of  Septem- 
ber, 1838,  as  to  their  settlement,  and  at  length  it  was,  in  September,  1838,  finally 
arranged  and  agreed  between  Greenaway,  as  the  Appellant's  agent,  and  "  Gibson  and 
Co.,"  that  the  firm  should  pay  the  Appellant  the  sum  of  Rs.  91,696  I4a.  3p.  in  cash, 
and  give  a  bond  for  4  lacs  of  Company's  Rupees,  payable  quarterly  by  instalments 
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of  Re.  25,000,  and  that  the  disputed  item  of  £3767  ISs.  l}d.  should  stand  over  for 
future  investigation,  and,  accordingly,  the  firm  of  "  Gibson  and  Co."  paid  Greenaway 
that  amount  in  cash,  and  on  the  24th  of  September,  Leslie  and  Wallace  executed 
and  gave  their  Bond  for  4  lacs  of  Rupees,  payable  by  instalments.  This  Bond  recited, 
that  Leslie  and  Wallace  had  examined  and  investigated  the  several  accounts  of  the 
Appellant  with  the  firm  of  "  Gibson,  McEellar  and  Co.,"  rendered  on  his  behalf,  up 
to  the  3l8t  of  January,  1838,  but  that  they  refused  to  admit  the  further  sum  of 
£3757  15b.  Ifd.  claimed  as  due  to  the  Appellant,  until  satisfied  on  further  investiga- 
tion and  examination. 

In  May,  1839,  Leslie  came  to  England,  bringing  with  him  a  power  of  attorney 
from  his  copartner  Wallace,  expressly  authorising  him  to  settle  the  differences 
between  the  firm  of  "  Gibson  and  Co."  as  to  the  disputed  item  of  £3757  15s.  l|d., 
and  such  differences  were  accordingly  finally  closed  and  settled  by  Leslie  giving  to 
the  Appellant  a  Bill  of  exchange,  [381]  dated  the  3l8t  of  August,  1839,  drawn  by  the 
Appellant  upon  and  accepted  by  Leslie  in  the  name  of  the  firm  of  "  Gibson  and  Co.," 
payable  eighteen  months  after  date,  for  Rs.  30,744  4a.,  a  lesser  sum  than  the  reserved 
item. 

The  Bill  of  exchange  was  forwarded  to  Greenaway  at  Calcutta,  who  received  the 
same  in  due  course,  and  informed  Wallace  of  that  fact.  The  Bill  not  having  been 
paid  at  maturity,  the  Appellant,  on  the  14th  of  March,  1841,  brought  an  action  on 
the  plea  side  of  the  Supreme  Court  at  Calcutta  against  the  Respondent,  Wallace,  and 
Leslie  to  recover  the  amount.  To  this  action  the  Defendants  pleaded,  first,  that  they 
did  not  accept;  secondly,  that  the  Bill  was  accepted  at  the  request  and  for  the 
accommodation  of  the  Appellant,  and  'without  any  consideration  for  the  same ; 
thirdly,  that  the  acceptance  was  obtained  and  procured  by  the  Appellant  by  fraud 
and  covin ;  and  fourthly,  a  set  off.  A  commission  for  the  examination  of  witnesses 
in  England  was  obtained,  but  was  not  returned  at  the  date  of  the  trial,  (the  30th 
of  June,  1842,)  when  a  verdict  was  given  for  the  Appellant,  for  the  amount  of  the 
Bill  of  exchange,  and  interest  at  8  per  cent. 

Leslie  died  on  the  11th  of  June,  1841,  having  by  his  will  appointed  the  Respond- 
ents his  executors. 

While  the  proceedings  at  law  were  going  on,  the  Appellant,  on  the  30th  of 
September,  1841,  filed  a  bill  on  the  equity  side  of  the  Supreme  Court  at  Calcutta 
against  the  Respondent,  Wallace,  as  surviving  partner  of  the  firm  of  "  Gibson  and 
Co.,"  and  also  against  the  other  Respondent,  Spence,  the  executor  of  the  late  Leslie. 
The  bill  stated,  among  other  things,  the  before-mentioned  deed  of  copartnersliip 
and  the  col-[382]-Iection  and  realisation,  by  T.  McKellar,  Leslie  and  Wallace  of 
certain  of  the  debts  due  to  the  Appellant  from  the  customers  of  the  firm  of  "  Gibson. 
McKellar  and  Co.,"  who  had  been  customers  of  the  firm  of  "  R.  Gibson  and  Co.,"  and 
that  other  of  such  debts  had  been  lost  by  the  neglect  of  T.  McKellar,  Leslie  and  the 
Respondent  to  recover  and  get  in  the  same,  and  prayed  that  an  account  might  be 
taken  of  all  monies  which  T.  McKellar,  Leslie  and  Wallace,  or  any  of  them,  and 
which  the  Defendants,  as  executors  of  Leslie,  or  either  of  them,  had  collected  or  re- 
ceived in  payment  or  satisfaction,  either  wholly  or  partly,  of  the  debts  due  to  the 
Complainant  as  such  member  of  the  old  firms  in  which  he  was  so  interested  as  afore- 
said ;  and  of  the  debts  which  he  had  purchased  or  obtained  from  G.  T.  Gibson  as 
aforesaid,  and  of  all  monies  which  McKellar,  Leslie  and  Wallace,  or  any  of  them, 
and  which  the  Defendants,  or  either  of  them,  as  such  executors  aforesaid,  had  col- 
lected or  received  from  the  customers  of  the  new  co-partnership  firm,  and  which, 
according  to  the  terms  and  provisions  of  the  deed  of  co-partnership,  had  been 
applied  towards  payment  of  the  debts  due  to  the  Plaintiff,  and  paid  over  to  or 
placed  to  his  credit,  which  but  for  the  wilful  neglect  or  default  of  McKellar,  Leslie 
and  Wallace,  and  each  of  them ;  might  have  been  collected  in  or  received  by  them ; 
and  that  the  Defendants  might  be  decreed  to  pay  him  what,  upon  taking  such 
account,  might  be  found  due  to  him  ;  and  that  the  Defendants  should  deliver  over  and 
deposit  with  the  proper  officer  of  the  Court,  all  the  accounts,  vouchers,  etc.,  belonging 
or  in  any  way  relating  to  the  old  firms  in  which  he  was  interested  as  aforesaid ;  and 
that  in  the  meantime  the  [383]  Defendants  might  be  restrained  from  collecting  or 
receiving  any  of  the  debts  due  to  him,  and  for  general  relief. 

The  Respondents,  on  the  23rd  of  February,  1842,  put  in  a  joint  answer,  ad- 
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mitting  that  T.  McKellar,  Leslie  and  Wallace  collected  and  received  debts  and  monies 
to  a  large  amount  on  behalf  of  the  Appellant,  and  which  were  owing  to  the  firm  of 
"  R.  Gibson  and  Co.,"  but  they  denied  that  any  debts  had  become  irrecoverable  and 
lost  to  the  Appellant  by  reason  of  any  neglect  or  omission  on  their  part,  as  alleged 
in  the  bill. 

On  the  1st  of  March,  1843,  the  Respondents  filed  a  cross  bill  in  the  same  Court 
against  the  Appellant.  The  bill  stated,  that  the  Appellant  had  been  appointed  as 
attorney  to  collect  divers  sums  of  money  on  bills,  etc.,  for  the  firm  of  "  Gibson, 
McKellar  and  Co.,"  and  that  he  never  at  any  time  rendered  a  true  account  of  the 
collection  of  such  monies,  and,  by  reason  of  his  negligence  in  not  demanding  payment 
of,  or  suing  upon,  certain  bills,  the  same  became  irrecoverable,  and  barred  by  the 
Statute  of  Limitations ;  that  tlie  Appellant  as  such  agent  had  charged  the  firm  with 
the  agency  commission  of  five  per  cent.,  and  the  bill  charged  that  the  invoices  sent 
were  imperfect,  incorrect,  and  false,  the  Appellant  haying,  in  breach  of  his  duty  as 
agent,  charged  higher  prices  in  his  accounts  than  the  price  actually  paid  by  him  to 
those  from  whom  he  had  purchased,  and  had  not  allowed  them  discount  when 
allowed  to  him,  and  that  the  accounts  wanted  many  items  which  ought  to  have  been 
credited  to  the  firm  of  "  Gibson,  McKellar  and  Co. ;"  and  that  the  members  of  that 
firm  had  never  obtained  a  full,  true,  and  faithful  account  of  his  deal-[384]-ing8, 
transactions,  and  purchases  as  such  agent.  The  bill  also  charged,  that  the  accounts 
between  the  firm  of  "  Gibson,  McKellar  and  Co."  were  still  open  and  unsettled,  and, 
after  charging  that  the  Appellant  had  in  bis  possession  the  original  invoices,  etc., 
and  seeking  the  production  thereof,  prayed,  that  the  prior  accounts  might  be  opened 
up  and  re-adjusted ;  and  for  an  injunction  restraining  him  from  receiving  any  of 
the  debts,  and  that  the  Bill  of  exchange  might  be  delivered  up  and  cancelled,  as 
it  had  been  obtained  by  pressure  and  duress,  and  the  Appellant  restrained  from 
issuing  execution  upon  the  judgment  recovered  by  him. 

The  Appellant  by  his  answer  insisted,  that  the  accounts  were  finally  settled  and 
closed  by  the  payment  and  Bond ;  that  after  the  settlement  of  the  disputed  item  of 
X3767  15s.  Ifd.,  when  he  considered  all  matters  in  relation  thereto  finally  settled 
and  adjusted,  he  had  destroyed  the  greater  part  of  the  vouchers  and  papers  relating 
thereto  as  being  no  longer  of  any  value,  and  he  submitted,  that  by  reason  of  such 
final  settlement  of  accounts  the  Respondents  were  not  entitled  to  any  account  of 
such  particulars  as  were  inquired  after  and  prayed  for  by  their  bill,  previously  to 
the  31st  of  January,  1838 ;  and  he  further,  by  his  answer,  stated,  that  he  had 
received  from  the  sellers,  from  the  years  1834  to  1836,  in  consequence  of  ready- 
money  payments,  a  discount  varying  from  6  to  7^,  and  that  he  received  a  com- 
mission of  2^  per  cent.,  as  a  del  credere  commission,  from  June,  1836,  to  end  of 
1837,  out  of  the  profits  of  the  parties  from  whom  he  purchased  the  goods. 

Witnesses  were  examined  on  both  sides,  and  ihe  correspondence  between  the 
parties  respecting  the  [385]  settlement  was  filed.  The  Appellant  examined  Green- 
away,  to  establish  the  material  issue,  that  the  accounts  were  stated  and  settled  as 
he  insisted.  There  was  no  evidence  to  show  that  the  Appellant  had  been  guilty  of 
any  of  the  acts  of  fraud  or  duress,  or  that  he  had  been  guilty  of  neglect  or  default  in 
getting  in  the  debts  due  to  the  firms  of  "  Gibson,  McKellar  and  Co."  and  "  Gibson 
and  Co.,"  as  alleged  by  the  biU. 

The  two  causes  were  heard  together  in  the  month  of  February,  1847,  when  the 
Chief  Justice,  Sir  Lawrence  Peel,  pronounced  the  judgment  of  the  Court,  to  the 
e£fect,  that  as  there  was  no  ground  for  impeaching  the  Bond  as  fraudulent,  it  must, 
therefore,  be  deemed  a  settlement  as  far  as  it  extended ;  that  there  was  an  exception 
of  the  sum  of  £3757  158.  Ijd.,  which  appeared  to  him  to  be  the  only  matter  substan- 
tially in  dispute,  that  it  did  not  appear  that  the  accounts  under  settlement  excluded 
any  of  H.  McKellar's  claims,  and  the  presumption  was,  that  all  his  claims  were 
included.  That  the  claims  against  the  Calcutta  firm  appeared  to  be  referable  to 
three  heads ;  the  sum  agreed  to  be  paid  as  a  valuation  of  stock,  on  the  admission  of 
the  succeeding  members  to  the  firm  of  which  H.  McKellar  was  the  sole  member ;  the 
collections  in  Calcutta  to  be  carried  to  account  of  the  firm  or  firms  centred  in  H. 
McKellar,  and  the  sums  advanced  by  him  in  England,  and  his  charges  on  purchases 
effected  by  him  for  the  house  in  Calcutta ;  and  that  these  on  the  evidence  could  not 
be  taken  to  have  been  the  basis  of  the  proposed  settlement.     That  if.  therefore,  the 
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Plaintiff  in  the  original  suit  (the  Appellant)  was  permitted  to  have  an  account  of  the 
collections  from  an  earlier  date  than  the  date  of  the  Bond  transaction,  it  would  be 
in  eflfect  re-opening  the  [386]  accounts,  of  the  settlement  of  which  he  had  taken  the 
benefit.  That,  therefore,  the  account,  in  the  original  bill,  must  be  confined  to 
transactions  subsequent  to  the  Bond.  As  to  the  sum  excepted  and  reserved  on  giving 
the  Bond,  the  Chief  Justice  thought  that  the  circumstances  which  had  taken  place 
were  such  as  ought  not  to  preclude  the  inquiry  proposed  to  be  directed,  and  the 
Court  referred  it  to  the  Master  to  take  the  accounts  upon  that  footing. 

The  case  was  afterwards  re-heard,  and  on  the  22nd  of  February,  1848,  the  Chief 
Justice  pronounced  the  judgment  of  the  Court,  "that  the  nature  of  the  reservation 
(the  sum  of  £3757  ISs.  Ifd.)  out  of  the  settled  accounts  was  such  as  to  be  applicable 
to  all  or  any  of  the  sums  included ;  and,  therefore,  they  varied  the  former  decree  by 
referring  the  accounts  generally,  with  direction,  that  if  the  Master  should  find  a 
settled  account,  he  should  take  the  account  on  that  footing." 

The  Appellant  took  the  initiative  in  the  Master's  office,  proceeding  with  the 
reference  ordered  by  the  above  decree ;  and  evidence  respecting  the  accounts  was 
entered  into. 

On  the  3rd  of  April,  1849,  the  Master  made  a  separate  report  upon  the  question, 
whether  the  accounts  between  them  was  or  was  not  a  settled  account,  and  he  thereby 
found,  that  the  accounts  between  the  parties  in  the  suits,  and  the  reserved  item  of 
£3757  158.  Ifd.  were  not,  nor  was  either  of  them,  settled,  as  contended  before  him 
on  the  part  of  the  Appellant,  but  that  the  same  were  still  open  and  unsettled.  To 
this  report,  the  Appellant  took  exceptions,  first,  that  the  Master  had  found  that  the 
accounts  between  the  Appellant  and  the  firm  of  [387]  "  Gibson,  McEellar  and  Co.," 
up  to  the  31st  of  January,  1838,  were  not  settled  by  the  Bond,  whereas  he  ought  to 
have  found  that  the  whole  of  the  accounts  and  dealings  between  the  Appellant  and 
the  firm  of  "  Gibson,  McKellar  and  Co.,"  up  to  the  Slst  of  January,  1838,  were 
closed  by  the  Bond,  except  as  to  the  reserved  item  of  £3757  15s.  Ifd.  and  two  other 
small  sums,  and  except  the  amount  prayed  for  by  the  Appellant's  bill;  secondly, 
that  he  ought  to  have  found  the  reserved  item  of  £3757  158.  Ifd.  settled  and  closed 
by  the  Bill  of  exchange. 

These  exceptions  were  argued  before  the  Supreme  Court,  and  by  an  Order  of  that 
Court,  dated  the  16th  of  July,  1849,  the  same  were  over-ruled  and  the  Master's 
separate  report  confirmed.  The  judgment  of  the;  Court  was  delivered  by  Mr. 
Justice  Colvile,  to  the  efiect,  that  the  Master  was  right  in  finding  that  there  was  no 
settlement  of  the  accounts,  in  the  sense  in  which  that  term  was  understood  in  a 
Court  of  equity,  on  either  of  the  occasions  referred  to  by  the  exceptions ;  and  that 
even  the  language  used  by  the  Appellant  himself,  in  making  his  claim  before  the 
Master,  was  not  thac  ordinarily  used  in  setting  up  a  settled  and  closed  account ; 
namely,  that  the  accoimts  were  stated  and  settled,  and  that  thereupon  certain  pay- 
ments were  made  and  a  security  given,  on  the  footing  of  that  settlement ;  but  that 
the  settlement  contended  for  was  effected  by  such  payments  and  the  execution  of  such 
security,  and  that  these  acts,  which  might  be  material  as  constructive  evidence  of 
an  antecedent  settlement  of  accounts,  was  treated  as  constituting  the  settlement 
itself.  That  the  Bond,  if  taken  alone,  was  neitlier  an  account  stated,  nor  afforded 
any  satisfactory  evidence  of  an  account  stated ;  no  balance  being  agreed  upon,  it 
being  left  an  open  question,  whether  [388]  the  sum  admitted  to  be  due  was  or  was 
not  to  be  increased  by  the  sum  of  £3757  15b.  Ifd. ;  and  he  was  of  opinion,  that  the 
Plaintiff  had  failed  to  establish  that  in  September,  1838,  there  was  such  a  settlement 
of  accounts  as  that  which  he  set  up,  or  that  anything  was  done  by  which,  in  taking 
the  accounts  directed  by  the  decree,  effect  could  be  given  to  it  as  to  an  account 
stated.  That  the  effect  of  the  acceptance  for  Rs.  30,744  4  anas,  given  by  Leslie  in 
the  partnership  name  of  "  Gibson  and  Co."  to  McEellar,  was  not  such  a  transaction 
as  ought  to  be  treated  as  a  settlement  of  accounts  between  principal  and  agent,  which 
precluded  the  former  from  having  the  accounts  of  the  latter  taken  in  a  Court  of 
equity. 

Proceedings  were  then  resumed  in  the  Master's  office,  and  warrants  were  issued 
at  the  instance  of  the  Appellant,  in  pursuance  of  the  original  decree,  requiring  the 
attendance  of  the  Respondents  before  the  Master  to  go  into  the  accounts.     Meetings 

942 


Digitized  by 


Google 


M'KELLAR  v.  WALLACE  [1853]      V  HOOBE  IHD.  APP.,  SM 

were  had,  and  the  accounts  gone  into,  and  other  proceedings  in  relation  thereto 
taken. 

No  appeal  was  asserted  from  the  Decree  pronounced  in  February,  1848,  or  the 
Order  of  the  16th  of  July,  1849,  made  on  the  Exceptions,  but  the  Appellant's  counsel 
in  Calcutta,  being  of  opinion  that  an  appeal  might  be  successfully  prosecuted, 
intimation  to  that  effect  was  communicated  to  the  Appellant,  who  was  resident  in 
England,  and  a  correspondence  ensued  respecting  the  evidence  and  proofs  within 
the  Appellant's  power  to  verify  and  produce.  The  Appellant  also  took  the  opinion 
of  counsel  in  England,  on  points  relative  to  the  expediency  of  an  appeal,  and 
ultimately  having  been  advised  so  to  do,  by  letters,  dated  the  7th  and  24th  of 
December,  1849,  instructed  his  agent  in  India  to  direct  counsel  to  [389]  move  for 
such  appeal  on  his  behalf.  The  instructions  thus  sent  were,  however,  not  available 
before  the  20th  of  February,  1850,  when  the  period  of  six  months,  the  time  limited 
for  appealing  by  the  Calcutta  Charter  of  Justice,  had  expired,  and  the  right  to 
appeal,  therefore,  lost.  Under  these  circumstances,  McEellar  presented  a  petition 
to  the  Queen  in  Council,  praying  for  leave  to  appeal,  notwithstanding  the  time 
limited  by  the  Charter  had  expired. 

This  petition  was  heard  before  the  Judicial  Committee,  ex  parte,  and,  being 
supported  by  an  affidavit  setting  forth  the  circumstances  above  stated,  was  allowed, 
upon  terms  of  the  Petitioner  giving  security  for  costs,  and  lodging  in  the  Council 
office  a  certificate  of  recognizance  in  a  penalty  of  £500. 

The  service  of  the  Order  made  upon  this  petition,  dated  the  25th  of  June,  1850, 
upon  the  Respondents  in  India,  was  the  first  intimation  they  received  of  the  appeal, 
and  they  presented  a  counter  petition  to  the  Queen  in  Council  to  rescind  and  revoke 
such  Order.  It  alleged,  that  no  notice  of  the  application  for  leave  to  appeal  had 
been  given  to  them,  and  that  proceedings  in  the  Master's  office,  in  the  original  and 
cross  bill,  had  been  taken  by  McKellar  without  any  notice  of  his  intended  applica- 
tion. That  tliey  had  no  opportunity  afforded  them  of  staying  proceedings,  but  were 
compelled  by  tlie  steps  and  proceedings  taken  by  McEellar,  as  actor,  to  proceed 
and  incur  great  expense  in  the  Master's  office,  since  the  passing  of  the  Decree  of  the 
22nd  of  February,  1848,  and  the  Order  of  the  16th  of  July,  1849,  and  that  such 
expenses  which  they  had  been  so  led  into  could  never  be  recovered,  if  the  appeal  was 
successful,  as  the  whole  of  these  proceedings  would  be  a  nullity. 

[390]  That  two  years  had  elapsed  since  the  date  of  the  Decree  of  the  22nd  of 
February,  1848,  and  the  time  when  the  petition  was  presented  to  Her  Majesty  in 
Cbuncil ;  that  the  taking  of  the  steps  and  proceedings,  as  actor,  inducing  them  to 
proceed  under  the  reference  in  the  Master's  office,  was  an  acquiescence  and  sub- 
mission to  the  Decree  and  Order,  and  a  waiver  of  his  right  to  appeal.  That  if 
such  fact  had  been  known  to  the  Committee,  they  would  have  made  McEellar  give 
security  for  the  costs  incurred  by  this  proceeding.  That  McEellar  had  not  entered 
or  prosecuted  his  appeal;  that  it  was  a  condition  precedent  by  the  Order  of  Her 
Majesty  in  Council,  that  he  should  lodge  a  certificate  of  recognizance,  but  that  he 
had  not  done  so,  and  they  prayed  that  such  Order  in  Council  might  be  reversed, 
and  that  McEellar  might  be  ordered  to  pay  the  Petitioners  the  costs  incurred.  This 
petition  was  supported  by  an  affidavit  verifying  the  principal  allegations,  and  was 
served  on  the  Appellant's  agent. 

(June  18,  1851.*)     Mr.  Leith  moved  to  dismiss. 

This  Court  would  not  have  made  the  Order,  admitting  the  appeal,  if  it  had 
been  possessed  of  the  knowledge  of  the  fact  of  the  proceedings  taken  in  tike  Master's 
office  by  McEellar,  under  the  Decree  of  the  22nd  of  February,  1848.  That  fact  was 
not  disclosed  in  the  application  made  by  him,  which  was  ex  parte.  Moreover,  the 
terms  of  the  Order  in  Council  have  not  been  complied  with.  No  recognizance  has 
been  entered  into,  nor  has  any  petition  of  appeal  been  lodged,  [391]  although  nearly 
a  twelvemonth  has  elapsed  since  the  date  of  the  order. 

Mr.  Wigram,  Q.C.,  rontrd. — It  was  not  thought  necessary  to  appeal  from  the 
interlocutory  decree,  and,  accordingly,  the  parties  went  in  before  the  Master  to 

*  Present :  Members  of  the  Judicial  Committee, — The  Hight  Hon.  Dr.  Lushing- 
ton,  the  Right  Hon.  T.  Peniberton  Leigh,  The  Right  Hon.  Sir  Edward  Ryan,  Ent., 
and  the  Right  Hon.  Sir  John  Jervis,  Ent. 
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take  the  account.  When  it  was  diecovered  that  it  was  requisite  and  eipedient  to 
appeal,  the  six  months  limited  by  the  Charter  had  expired,  and  this  Court  granted 
leave  to  appeal  as  an  indulgence. 

The  Right  Hon.  T.  Pemberton  Leigh. — There  has  been  great  laches,  but  not  such 
as,  in  their  Lordships'  opinion,  ought  entirely  to  shut  out  the  appeal.  But  further 
terms  must  be  imposed  upon  the  Appellant.  The  recognizance  must  be  increased  to 
the  sum  of  £1000,  a  sum  sufficient  to  cover  the  costs  incurred  in  the  Master's  office, 
by  the  Appellant  forcing  on  the  proceedings  and  taking  the  accounts ;  and,  as  the 
delay  has  been  occasioned  by  the  Appellant,  the  petition  of  appeal  must  be  lodged  in 
the  Council  office  within  six  weeks,  and  if  not  then  lodged  the  appeal  is  to  stand 
dismissed.  Thiscoursewill,  we  think,  do  complete  justice  to  all  parties.  We  reserve 
the  costs  of  this  application. 

By  the  Order  in  Council  made  upon  this  petition,  the  Appellant  was  directed 
to  lodge  in  the  Council  office  the  certificate  of  recognizance  to  Her  Majesty,  in  a 
penalty  of  £1000  sterling,  conditioned  to  stand  and  abide  such  determination  as 
might  be  made,  and  to  pay  all  such  costs  as  might  be  awarded  in  case  the  ap])eal  be 
dismissed  (such  recognizance  to  be  in  lieu  of  the  aforesaid  recognizance  of  £500. 
for  costs  in  the  [392]  appeal  as  set  forth  in  the  Order  of  the  25th  of  June,  1850), 
and  to  perfect  such  recognizance,  and  lodge  his  petition  of  appeal  in  the  Council 
office  within  the  space  of  six  weeks  from  the  date  of  the  Report,  and,  in  the  event  of 
failing  to  perfect  such  recognizance  and  lodge  such  petition  within  that  period,  the 
Order  be  discharged,  and  the  costs  of  the  petition  paid  by  the  Appellant ;  but  if  the 
recognizance  was  perfected,  and  the  petition  of  appeal  lodged  within  that  period, 
then  that  the  costs  of  the  petition  was  to  be  reversed. 

The  appeal  now  came  on  for  hearing. 

Mr.  Wigram,  Q.C.,  and  Mr.  W.  A.  Collins,  for  the  Appellant. — ^The  simple  ques- 
tion the  Court  below  had  to  decide  was,  whether  the  transaction  in  question  entered 
into  in  the  month  of  September,  1838,  amounted  to  a  settled  account  up  to  the  31rt 
of  January,  1838,  between  t^e  parties,  and  precluded  the  Respondents  from  opening 
the  accounts  again.  Our  contention  is,  that  it  did  constitute  a  settled  account,  and 
that  the  Court  below  entirely  misconceived  the  effect  of  that  settlement.  Indeed, 
the  Bond  and  Bill  of  exchange  is  a  bar  to  any  such  claim.  The  evidence  of  Green- 
away,  and  the  correspondence  between  the  parties  respecting  this  settlement,  show 
beyond  dispute  that  it  was  a  clear  case  of  settled  account,  with  the  reservation  of 
one  item  of  £3757  16s.  Ifd.  Although  the  investigation  of  that  item,  if  it  had 
been  found  to  be  incorrectly  made  up,  might  have  disarranged  the  items  in  the 
prior  accounts  up  to  the  31st  of  January,  1838,  yet  that  would  not  affect  such  settle- 
ment, and  that  was  also  settled  by  the  acceptance  of  the  Bill  of  [393]  exchange  for  s 
less  amount.  The  charges  of  wilful  neglect  and  fraud  contained  in  the  original  bill 
were  unsupported  by  evidence,  and  wholly  failed.  As  the  accounts  between  the 
parties  had  been  so  long  settled,  we  submit  that  the  Decree  ordering  the  reference 
to  the  Master  to  take  the  accounts,  and  that  the  Order  overruling  the  exceptions, 
ought  not  to  have  been  made.  Brovmell  v.  Brownell  (2  Bro.  C.C.  62). — [Mr.  Pember- 
ton Leigh :  The  proceedings  taken  by  the  Appellant  in  the  Master's  office  under  the 
Order  was  wron;; :  he  should  have  appealed  at  once ;  at  all  events,  he  ought,  which- 
ever way  our  judgment  may  be,  to  pay  the  costs  of  those  proceedings.] — ^The  Decree 
was  an  erroneous  one.  In  De  Burgh  v.  Clarke  (4  Clk.  and  Fin.  562)  the  House  of 
Lords  held  that  the  original  Decree,  pronounced  more  than  two  yea.rs  before  enrol- 
ment, was  saved  by  a  subsequent  Order  made  in  the  cause. 

They  referred  also  to  Parker  v.  Mwrell  (2  Phillips,  453). 

Mr.  Rolt,  Q.C.,  and  Mr.  Leith,  for  the  Respondents. — ^The  accounts  have  never 
been  stated  and  settled.  The  Court  below  was,  therefore,  perfectly  right  upon  the 
facts  shown,  to  refer  it  to  the  Master,  with  liberty  to  surcharge  and  falsify  the 
accounts.  They  were  not  closed  by  the  transactions  which  had  taken  place. "  The 
claims  made  by  "  Gibson,  McKellar  and  Co.,"  in  the  account  No.  2,  for  discounts, 
over  charges  in  respect  of  the  shipments,  and  the  differences  of  interest  which  formed 
their  objection  to  the  account,  have  never  been  settled ;  one  of  the  disputed  points 
being,  whether  a  del  credere  conimis-[394]-8ion  was  properly  charged  by  the  Appel- 
lant in  his  character  of  agent ;  a  most  important  inquiry,  as  it  converted  the  agent 
into  a  principal.     Tlie  Respondents  were  wholly  in  the  dark  as  to  the  particulars  of 
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these  diacountB  and  overcharges.  They  never  bad  the  vouchers,  only  the  invoices 
and  statements  upon  which  the  allied  settlement  of  the  account  up  to  the  Slst  of 
January,  1838,  was  founded.  Facts  which  the  Appellant  was  bound  to  have  com- 
municated to  them  were  kept  back  at  the  time  of  executing  the  Bond  and  accepting 
the  Bill  of  exchange.  The  statement  furnislied  them  was  a  guggestio  falsi.  What 
can  be  stronger  proof  that  it  was  not  a  formal  settlement  than  the  undisputed  fact, 
that  the  item  for  £3757  158.  Ifd.  was  reserved,  and  which  manifestly,  if  wrong, 
would  disarrange  the  whole  of  tlie  items  of  the  general  account)  That  alone  is 
sufiScient  to  entitle  us  to  have  the  accounts  opened,  as  the  Court  below  most  clearly 
expressed  in  the  judgment  of  Mr.  Justice  Colvile.  It  was  not  necessary  to  establish 
legal  fraud:  there  was  unfair  advantage  taken,  and  that  is  sufficient  to  justify  tJie 
Court  in  opening  the  accounts.  Gibson  v.  Jeyes  (6  Ves.  266),  Wood  v.  Dowries  (18 
Ves.  120),  MoMesquieu  v.  Sandys.  (18  Ves.  301,  308),  Anderson  v.  Maltby  (2  Vee. 
244.  S.C.  4  Bro.  C.  C.  422).  Length  of  time  is  no  bar  if  fraud  appears  in  a  stated 
account.     Vernon  v.  Vairdry  (2  Atk.  119),  Allfrey  v.  Allfrey  (1  Mac.  and  Gor.  87). 

The  Right  Hon.  T.  Pemberton  Leigh. — ^During  the  progress  of  this  appeal,  we 
have  had  an  opportunity  of  looking  very  carefully  through  the  [396]  whole  of  the 
papers  in  the  case,  and  after  the  extremely  clear  and  able  manner  in  which  the  case 
has  been  argued  at  the  bar,  we  feel  ourselves  in  a  situation  to  dispose  of  it  at  once, 
and  we  think  it  better  to  do  so  now,  than  to  put  the  parties  to  any  further  delay. 

The  law  in  cases  of  this  kind  I  apprehend  to  be  perfectly  clear.  Parties  having 
accounts  between  them,  may  meet  and  agree  to  settle  those  accounts  by  the  ascertain- 
ment of  the  exact  balance ;  and,  if  they  mean  to  ascertain  the  exact  balance,  'it  may 
be  necessary  for  that  purpose,  and  probably  is  necessary  in  most  cases,  that  vouchers 
should  be  produced,  and  that  all  the  information  which  is  possessed  on  one  side  and 
the  other,  should  be  furnished  in  the  settlement  of  those  accounts ;  and,  if  it  afterwards 
turn  out  that  there  are  errors  in  the  account,  it  is  a  sufficient  ground  for  opening  the 
account  and  for  setting  it  right  in  a  Court  of  Equity.  If,  on  the  other  hand,  persons 
meet  and  agree,  not  to  ascertain  the  exact  balance,  but  agree  to  take  a  gross  sum  as  the 
balance :  a  sum  which  one  is  willing  to  pay,  and  the  other  is  content  to  receive  as  the 
result  of  those  accounts ;  it  is  obvious  that  the  production  of  vouchers  is  entirely  out 
of  the  question,  and  errors  in  the  account  are  so  also,  for  the  very  object  of  the  parties 
is  to  avoid  the  necessity  for  producing  those  vouchers,  upon  the  assumption  that  there 
are  or  may  be  errors  in  the  account  so  settled,  therefore,  it  is  either  an  account 
stated  and  settled,  in  the  formal  sense  of  that  expression,  or,  it  is  the  case  of  a 
settlement  by  compromise.  In  either  case  it  may  be  vitiated  by  fraud;  in  either 
case  it  is  good  for  nothing,  if,  either  from  the  collusion  of  the  parties,  upon  the 
circumstances  under  which  the  settlement  takee  place,  it  is  proved  [396]  in  a  Court 
of  Ekiuity,  that  the  transaction  was  not  so  fairly  and  so  fully  understood  between 
the  parties,  either  from  the  confusion  in  which  it  was  involved,  or,  from  mis- 
representations made  on  the  one  side  or  the  other,  as  it  ought  to  have  been,  and  that 
injustice  has  been  done  to  either  side. 

Now,  that  being  the  general  law  of  the  case,  it  appears  to  us  very  clear  that  the 
settlement  which  took  place  here  was  in  the  nature  of  a  compromise ;  an  acceptance 
by  one  party,  and  a  consent  to  pay  by  the  other  a  gross  sum  in  satisfaction  of  a 
disputed  account.  Whether  the  circumstances  under  which  that  settlement  took 
place  are  such  as  to  induce  a  Court  of  Equity  to  set  aside  tlie  transaction,  and  direct 
a  general  or  specific  account,  must  depend  on  the  particular  facts  of  this  case,  which 
makes  it  necessary  for  us  to  go  into  those  facts  a  little  more  in  detail  than  we  should 
otherwise  have  done. 

Now,  the  facts  appear  to  be  these:  Previous  to  1831,  the  Appellant  carried  on 
business  as  a  merchant  tailor  and  clothier  in  Calcutta,  under  the  name  or  firm  of 
"  Robert  Gibson  and  Co."  In  the  month  of  January,  1831,  he  agreed  to  admit  in  to 
partnership  with  him  two  persons  of  the  names  of  Wallace  and  Leslie,  who  had 
previously  been  his  assistants  in  the  business,  a  circumstance  not  wholly  immaterial, 
because  it  shows  that  tliose  persons  were  probably  well  aware  of  the  nature  of  the 
business,  and  the  mode  in  which  the  transactions  of  that  business  were  carried  on 
both  by  the  London  and  Calcutta  houses.  The  terms  of  that  partnership  were  not 
reduced  into  writing  at  the  time  it  commenced,  and  it  was  not  until  May,  1832,  that 
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articles  of  partnership  were  executed.  By  tliose  articles  of  partnership  (after 
reciting  the  agreement  [397]  which  liad  been  made  for  a  partnership  to  commence 
at  the  beginning  of  1831),  it  was  stated,  that  a  valuation  had  been  made  of  the 
shares,  of  which  these  new  partners  were  to  have  one-fourth  each,  and  that  a  joint 
and  several  Bond  had  been  given  with  the  consent  of  the  Appellant,  Henry  McKellar, 
for  the  amount  which  was  due  in  respect  of  those  two  fourth  shares,  and  a  iieriod  of 
four  years  was  to  be  allowed  for  tlie  payment  of  the  sum,  amounting  altogether  to 
Rs.  112,500.  It  further  appears  from  this  deed,  that  the  Appellant  contemplated 
retiring  from  the  partnership,  and  introducing  his  brother,  Thomas  McKellar,  into 
the  concern,  and  going  himself  to  England;  and  there  was  power  reserved  by  the 
deed  for  the  Appellant  to  make  that  arrangement ;  and  it  was  further  agreed,  that 
in  the  event  of  H.  McKellar  disposing  of  his  share  and  interest  in  the  co-partner- 
ship, and  proceeding  to  England,  he  should  be  the  agent  of  the  firm  of  "  Gibson, 
McKellar  and  Co."  in  Europe,  and  that  all  sum  or  sums  of  money  tliat  should  be 
remitted  to  any  agent  or  agents  in  England  should  be  remitted  to  him.  But  no 
stipulations  were  introduced  into  the  deed  either  in  respect  of  the  remuneration 
which  H.  McKellar  was  to  receive,  or  the  duties  he  was  to  perform. 

It  seems  that  in  November,  1832,  Thomas  McKellar  did  go  out  from  England, 
when  the  Appellant's  share  in  the  partnersliip  was  transferred  to  him,  and,  in  the 
same  year,  the  Appellant  returned  to  England. 

Now,  it  appears  from  the  old  account.  No.  1,  which  is  in  evidence,  that  previous 
to  leaving  Calcutta  the  Appellant  settled  with  Wallace  and  Leslie  the  amount  which 
was  due  to  him,  between  himself  and  his  partners,  and  at  that  time  a  balance  was 
shown  to  be  due  of  about  Rs.  228,941. 

On  coming  to  England,  the  Appellant  acted,  as  he  [398]  had  agreed  to  do,  as  the 
agent  for  the  new  firm  at  Calcutta,  and  not  only  selected  the  goods  that  were  to  be 
sent  to  the  Calcutta  firm,  but  he  himself  paid  for  those  goods,  and  it  appears  from  the 
accounts,  which  are  not  disputed,  that  the  advances  he  made  in  that  respect  were 
so  large,  that  at  the  end  of  the  year  1833  they  amounted  to  £11,676,  and  at  the  end 
of  1834  they  amouted  to  £20,685,  and  at  tlie  end  of  1835  to  about  £29,000.  Now. 
during  the  whole  of  that  time  invoices  were  sent  of  the  goods  that  were  thus 
furnished  to  the  Respondent ;  invoices  would,  of  course,  be  sent  by  the  parties  who 
supplied  the  goods,  and,  with  a  single  exception,  all  those  goods  were  supplied  by  the 
firm  of  "  A.  McKellar  and  Co."  in  London.  Now,  those  invoices  would,  of  course, 
show  to  the  Respondents  the  amount  of  the  goods  which  they  were  alleged  to  have 
received,  and  the  amount  of  the  invoice  prices  which  were  represented  to  have 
been  paid  for  those  goods.  On  the  other  hand,  they  would  not  show  what  charges 
the  Appellant  was  supposed  to  make  for  the  agency  he  performed  on  their  behalf  in 
England,  or  the  allowances  which  he  might  make  in  respect  of  the  sums  that  were 
charged  in  the  invoice  account.  But,  in  the  autumn  of  1836,  an  account  current 
was  sent  of  all  the  dealings  and  transactions  which  had  taken  place  in  respect  of 
that  agency  from  the  beginning ;  to  what  date  does  not  distinctly  appear ;  but  at 
all  events,  it  must  have  been  up  to  the  end  of  the  year  1835.  Now,  that  account 
would  necessarily  show  everything :  it  would  show  what  charges  he  made  ;  it  would 
show  what  allowances  he  made ;  it  would  show  at  what  rate  interest  was  charged,  and 
at  what  rate  commission  was  charged ;  and,  as  far  as  I  can  find  in  the  course  of 
these  proceedings,  no  observation  was  made  on  the  account  so  [399]  rendered,  either 
in  the  shape  of  approbation  or  disapprobation,  until  a  period  which  I  am  about  to 
mention.  The  parties  go  on  in  that  way ;  H.  McKellar  continues  to  purchase  goods, 
and  to  send  them  out,  paying  for  those  goods,  until  the  month  of  January,  1838,  and 
probably  until  a  subsequent  period ;  but  it  is  only  to  the  month  of  January,  1838, 
that  it  is  necessary  for  us  to  apply  our  attention. 

In  1838,  according  to  the  account  made  out  by  the  Appellant,  there  was  due  to 
him  on  the  old  account,  Rs.  228,941,  and  on  the  new  account,  or  the  purchase 
account,  the  sum  of  £36,169.  These  accounts  were  sent  out  to  Greenaway,  his 
agent  at  Calcutta,  with  directions  to  obtain  a  settlement,  and  with  power  to  give  a 
discharge  for  anything  which  might  be  paid  in  respect  of  them.  With  theae 
accounts  the  Appellant  sent  a  letter  addressed  to  the  Respondents,  on  which  much 
reliance  has  been  placed  by  the  Respondents  in  tlieir  argument.  It  is  to  be 
observed,  that  in  the  account  current  there  was  this  distinction ;  up  to  the  month  of 
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June,  1836,  and  during  part  of  that  month,  there  is  an  allowance  made  by  the  Appel- 
lant for  discount  in  all  these  accounts.  What  the  distinct  rate  was,  is  not,  perhaps, 
in  all  cases,  very  clear ;  we  will  take  it  at  two-and-a-half  per  cent.,  as  the  Respon- 
dents all^e  that  it  was.  But,  from  the  end  of  June,  1836,  tliere  was  no  allowance 
for  discount  at  all.  Therefore,  there  was  a  difference  in  the  discount  allowed ;  up  to 
June,  1836,  a  discount  allowed,  and  no  discount  allowed  after  June,  1836.  In  1838, 
Greenaway  receives  the  accounts,  accompanied  by  this  letter  to  tlie  Respondents, 
which  contained  this  passage.  "  I  have  now  the  pleasure  to  forward  copy  of  your 
account  current,  to  which  I  do  [400]  not  anticipate  any  objection."  It  is  clear,  there- 
fore, that  there  had  been  some  previous  correspondence  and  discussion  between 
these  parties  with  respect  to  the  result  of  these  accounts.  With  respect  to  this 
dealing,  he  says,  he  sends  these  accounts,  and  the  letter  then  goes  on  to  say  that, 
"  the  discounts  have  been  shown  where  allowed  in  the  account  rendered.  You  will 
observe  from  the  last  shipment,  in  June,  1836,  no  discount  has  been  allowed,  the 
whole  of  the  goods  having  been  purchased  for  cash,  and  consequently  none  allowed, 
as  also  in  the  account  of  Brickwell  and  Moore,  enclosed  in  mine  to  you  of  last 
month.["] 

Now,  it  is  said  that  this  is  an  incorrect  representation  by  the  Appellant,  and  is 
in  fact  equivalent  to  saying,  Tou  will  find  in  this  account  the  whole  amount  which 
I  have  received  for  discounts  allowed.  Why,  it  is  quite  obvious  that  it  is  no  such 
thing.  The  character  of  that  statement  is  this,  as  has  been  urged  by  the  Respondent's 
counsel.  In  part  of  the  account  there  is  discount  allowed,  in  another  part  of  the 
account  discount  is  not  allowed;  where  discount  is  allowed  you  will  see  it  in  the 
account,  and  where  none  is  allowed,  it  is  stated  that  he  had  received  none. 

These  accounts,  together  with  a  letter  dated  the  26th  of  April,  1838,  are  sent  by 
Greenaway  to  the  Respondents ;  a  letter  proposing  and  urging  a  settlement,  and 
offering  to  correct  any  errors  or  omissions  that  may  be  found  in  them. 

Now,  what  takes  place  upon  this?  The  Respondents  had  known  in  1836,  or  in 
the  beginning  of  1837,  when  they  received  this  account  current,  the  principle  upon 
which  this  gentl^nan  was  making  out  his  account,  the  amount  on  which  he  charged 
interest;  [401]  the  rate  at  which  he  charged  interest;  the  rate  at  which  he  charged 
commission,  and  the  rate  at  which  he  allowed  discount.  It  is  very  true  they  did  not 
know  by  that  account,  either  in  1836  or  in  1838,  what  the  amount  of  discount  was 
which  the  Appelant  himself  had  received;  but  having  these  accounts  rendered  to 
them,  they  object ;  and  what  is  their  objection  1  Why,  at  first  it  did  not  very  dis- 
tinctly appear  what  the  particular  grounds  of  their  objection  were ;  but  Greenaway 
says,  Well,  if  you  are  dissatisfied  with  this  account,  render  me  an  account  as  you 
say  it  should  be  made  out;  an  account  with  the  items  which  you  say  it  ought  to 
contain.  They  do  make  out  what  they  say  the  account  ought  to  be,  and  they  charge 
the  Appellant,  and  debit  the  account  with  discount  at  seven-and-a-half  per  cent 
upon  every  purchase,  introducing  into  the  account  the  corrections  that  would  result 
from  that  deduction.  It  is  perfectly  true  that  the  effect  of  that  would  be  to  alter 
every  single  item  in  the  account,  and  that  seems  to  have  been  the  difficulty  which  was 
pressed  upon  the  Court  below,  namely,  that  they  could  not  consider  it  in  any  sense 
a  settlement,  when  not  only  the  balance  might  have  been  altered,  but,  when  there 
was  not  one  single  item  in  the  account  which  would  not  be  altered,  if  the  defence  of 
the  Respondents  prevailed.  Then  what  is  the  result  of  that  account  as  made  out 
by  themselves?  The  result  is  this;  that  there  is  due  on  that  account,  instead  of 
£36,000,  a  sum  of  £32,000  or  £33,000,  making,  therefore,  a  difference  of  £3000; 
and  then  how  is  that  matter  treated  by  these  parties?  Why,  they  say  this,  Here  is 
a  balance  which  we  must  admit  to  be  due  from  us,  at  all  events,  to  the  amount  of 
Rs.  491,695,  and  if  you  will  give  us  time  for  the  [402]  payment,  we  will  consent,  not 
only  to  admit  that  balance,  but  we  will  pay  down  Rs.  29,000  at  once,  and  we  will 
give  security,  by  our  Bond,  for  the  payment  of  Rs.  400,000  by  instalments,  in  four 
years,  by  a  lac  of  rupees  in  each  year. 

Well,  it  is  said,  this  is  not  a  compromise  but  a  settlement.  It  is  not  very  material 
which;  the  language,  however,  of  the  Bond,  would  rather  seem  as  if  it  were  in 
some  sort  a  compromise,  for  it  states,  that  in  consideration  that  time  shall  be 
allowed  the  Respondents  for  the  payment  of  that  balance,  it  is  agreed,  to  admit  that 
Rs.  491,695  are  due  by  them,  but  at  the  same  time  they  say,  that  "  whereas  they 
have  examined  and  investigated  the  several  accounts  of  the  said  Henry  McEellar  with 
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the  said  firm  of  Gibson,  McKellar  and  Co.,  rendered  by  or  on  behalf  of  the  said 
Henry  McKellar,  up  to  the  Slst  day  of  January  last,  and  the  said  Henry  McEellar 
having  agreed  to  grant  such  time  for  payment  as  in  the  condition  hereunto  written, 
the  8aid  William  Leslie  and  John  Wallace  hare  admitted  the  sum  of  Company's  Bs. 
491,695  14a.  3p."  (showing  ttie  extreme  minuteness  with  which  they  had  made  the 
examination),  "  to  have  been  due  and  owing  by  the  said  firm  of  Gibson,  McEellar  and 
Co.  to  the  said  Henry  McEellar,  on  the  Slst  day  of  January  last,  but  have  refused  to 
admit  the  further  sum  of  £<'S757  158.  Ifd.  sterling  of  lawful  money  of  Great 
Britain,  claimed  aK  due  to  the  said  M'Eellar  until  satisfied  on  further  investigation 
and  examination." 

Now,  is  it  possible  that  there  could  be  a  more  solemn  adjustment  of  an  account, 
as  far  as  that  adjustment  went?  The  account  begins  with  an  account  in  1836;  a 
subsequent  account  in  March,  1838;  a  [4033  discussion  for  nearly  six  months  on 
those  accounts ;  a  final  admission  of  Rs.  491,695  being  due,  and  an  express  reserva- 
tion of  an  item  of  £3757,  not  as  a  disallowed  item,  but  as  an  item  which  at  that 
moment  had  not  been  ascertained,  but  which  might  be  ascertained  and  would  be 
ascertained  by  further  investigation  and  examination.  Well,  this  Bond  was  given, 
and  the  amount,  as  it  appears,  paid. 

Now,  not  very  long  after,  namely  in  the  year  1839,  Leslie^  one  of  the  partners,  comes 
over  to  England.  It  appears  that  he  brought  with  him  a  ptower  of  attorneyfortlie  settle- 
ment of  the  accounts ;  that  it  was  a  partnership  matter  that  he  had  authority  to  deal 
with  when  he  came  to  England,  and  which  accordingly  he  did  deal  with.  Now,  observe, 
when  he  came  to  England,  in  what  position  these  parties  stood  toward  each  other! 
There  had  been  the  fullest  investigation  and  examination  of  these  accounts,  and  the 
fullest  time  in  respect  of  considering  them  in  every  point  except  one.  and  that  point 
is  one  whicli  cannot  be  cleared  up  at  Calcutta,  where  Greenavray  is  the  agent ;  it  must 
be  cleared  up  in  England,  unless  the  vouchers  relating  to  those  payments  are  sent 
over  to  India.  Leslie  comes  over ;  he  sees  the  Appellant,  and  no  doubt  he  had  the 
right  then  to  say,  Before  I  pay  you  a  shilling  of  this  £3757,  or  give  security  for  it. 
you,  who  are  my  agent,  are  bound  to  give  me  the  whole  of  the  information  you 
possess  ;  you  are  bound  to  produce  the  vouchers  which  show  what  discounts  you  have 
received  ;  I  shall  then  claim  that  I  am  entitled  to  be  allowed  upon  the  Indian  account 
all  the  discounts  you  have  received,  which  are  larger  than  are  credited,  and,  there- 
fore, to  have  the  account  corrected,  by  reducing  each  and  every  item  of  the  account, 
according  to  that  reduc-[404]-tion.  That  was  his  right,  no  doubt ;  but,  on  the  other 
hand,  if  he  thought  fit,  instead  of  insisting  upon  that  right,  he  might  say.  Instead 
of  going  through  these  accounts;  instead  of  comparing  them;  instead  of  ascertain- 
ing the  balance  which  may  increase  or  diminish  tiiat  £3757  ;  if  you  are  willing  to 
strike  off  £1200,  and  to  accept  the  balance  in  full  of  all  demands.  I,  on  behalf  of 
myself  and  my  partner,  am  content  to  pay  that  sum,  and  I  will  give  you  my 
acceptance  for  the  amount  so  reduced,  and  there  will  be  an  end  of  the  transaction 
between  us.  Now,  is  it  possible  to  conceive  a  more  fair  settlement  of  an  account 
than  tliis,  as  far  as  it  had  gone)  A  bill  of  exchange  at  eighteen  months  is  accepted, 
allowinfj  abundant  time  for  the  partners  in  Calcutta,  if  they  objected  to  the  settle- 
ment, to  object  to  it,  and  if  they  could  set  it  aside,  to  set  it  aside.  Leslie  goes  out 
to  India  again  in  the  beginning  of  the  year  1840,  and  what  is  the  evidencel  When 
he  is  communicating  with  his  partner,  Wallace,  does  Wallace  say  he  had  no  authority 
to  make  that  settlement  i  Does  Leslie  say,  I  was  coerced  ;  I  was  under  apprehension ; 
I  was  misled  by  the  representations  of  the  Appellant,  and,  therefore,  the  settlement 
is  not  to  stand?  Wallace  is  proved  distinctly  to  have  said,  on  more  than  one 
occasion.  This  is  a  settlement  which  has  been  made,  a  Bill  of  exchange  has  been  given 
in  respect  of  that  settlement.  If  I  had  been  dealing  with  you,  Mr.  Greenaway,  I 
think  I  could  have  made  a  better  settlement :  that  is,  if  I  had  been  dealing  with  you, 
who  have  not  the  vouchers.  I  could  have  made  a  better  settlement  than  with' the 
Appellant,  who  has  the  vouchers ;  but  a  settlement  has  been  made,  and  I  suppose  the 
Bill  must  I>e  paid. 

But  it  does  not  rest  here.  T!»e  Bill  being  given  on  [405]  the  3l8t  of  August, 
1839,  does  not  l)econie  due  until  the  3rd  of  March,  1841.  In  the  interval,  these 
parties,  who  had  previously  been  on  the  best  terms  appear  to  have  quarrelled.  Of 
course,  we  know  nothing  of  this  case  except  from  what  appears  upon  the  facts  and 
correspondence.     They  appear  to  have  been  under  great  obligation  to  the  Appellant 
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Whatever  their  feelings  previously  had  been,  it  is  plain  that  a  rupture  had  taken 
place,  and  feelings  of  the  greatest  hostility,  to  judge  by  the  language  of  their  letters, 
were  entertained  by  the  l^spondents  or  by  Wallace,  the  surviving  partner,  towards 
the  Appellant.  Independent  of  the  account  to  which  I  have  referred,  the  Calcutta 
firm  bad  acted  as  the  agents  of  the  Appellant  in  collecting  and  getting  in  the  debts 
due  to  him  as  representing  the  preceding  partnership,  and  he  makes  repeated 
applications  for  an  account  of  their  receipts,  in  respect  of  that  collection.  In 
October,  1840,  more  than  twelve  months  after  that  Bill  had  been  given,  they  write 
him  a  letter  in  which  they  say,  "  We  will  not  render  you  any  account  at  all ;  we  will 
not  give  you  one  shilling  we  have  received  from  you,  until  you  settle  our  outstanding 
claim  against  you."  Greenaway  writes,  "  What  have  you,  as  agents,  collected?  Do 
give  me  a  notion."  That  is,  what  is  due  to  the  Appellant.  They  send  him  a  letter 
enclosing  a  rough  note  of  their  claims,  and  neither  in  that  letter,  nor  in  the  rough 
note  from  beginning  to  end,  is  there  the  slightest  allusion  to  the  settlement  which 
had  taken  place  in  England. 

The  Bill  becomes  due  in  March,  1841 ;  it  is  dishonoured,  and  an  action  is  brought 
on  the  14th  of  March,  1841.  Now,  what  is  the  course  the  Respondents  take?  They 
defend  the  action  at  law;  they  [406]  obtain  a  commission  for  the  examination  of 
witnesses  in  England,  and  by  that  means  they  suspend  that  action  from  the  month 
of  March,  1841,  to  the  month  of  February,  1842.  That  commission  was  never  re- 
turned, an  application  was  made  with  success  to  set  down  the  cause  for  trial,  and 
a  verdict  was  then  obtained  in  1843,  which  the  Plaintiff  was  manifestly  entitled  to 
in  1841 ;  and  then  a  few  days  afterwards  they  resort  to  what  used  to  be,  and  I 
presume  still  is,  the  resource  of  desperate  debtors;  namely,  having  failed  at  law, 
they  file  a  bill  in  equity,  imputing  all  manner  of  fraud  in  the  accounts  or  in  the 
settlement  of  the  accounts,  and  in  obtaining  the  Bill  of  exchange  by  the  Appellant, 
and  they  pray  for  a  general  account,  for  an  injunction,  and  for  the  delivery  up  of  the 
Bill  of  exchange  to  be  cancelled.  To  that  Bill  the  Appellant  put  in  his  answer; 
and  what  is  the  result  of  that  answer?  It  has  been  read  very  fairly  on  both  sides; 
there  is  no  question  upon  the  facts,  but  there  was  no  evidence  in  favour  of  the  Respon- 
dents, except  upon  that  answer ;  and  the  result  of  it  is  this :  the  mode  in  which  I  have 
stated  this  account  is,  that  from  1833  to  1834,  I  received  no  discount;  from  1834  to 
1836,  I  received  discounts  at  rates  varying  from  five  per  cent,  to  two-and-a-half  per 
cent. ;  from  1836,  I  received  no  discount  at  all,  in  the  name  of  discount ;  but  I  re- 
ceived a  del  credere  commission  at  the  rate  of  two-and-a-half  per  cent.  Now,  he 
says,  I  insist  upon  this,  that  not  only  according  to  a  mercantile  usage,  these  were 
fair  and  reasonable  charges,  such  as  I  was  entitled  to  make,  but  if  the  accounts  had 
been  made  out  according  to  ordinary  mercantile  usage  in  such  cases ;  if  I  had  drawn 
upon  you  for  the  purchasers  instead  of  supplying  you  for  [407]  four  years,  at  least, 
with  the  whole  amount  of  capital  by  which  your  business  was  carried  on ;  instead 
of  being  in  your  favour,  I  believe  the  account  would  have  been  £8000  or  £10,000 
more  against  you  than  it  is. 

Then  it  is  said,  that  this  is  a  case  in  which  the  transaction  whereby  the  account 
was  settled  by  the  delivery  of  the  Bill  of  exchange  for  R«.  30,744  is  to  be  set  aside. 
On  what  possible  ground  is  it,  that  this  transaction  is  to  be  impeached?  As  I 
understand  the  judgment  in  the  Court  below,  the  Chief  Justice,  at  the  original 
hearing,  or  rather  the  re-hearing,  seems  to  have  entertained  this  opinion.  He  says, 
this  cannot  be  a  settled  account,  because  one  item  was  reserved  for  subsequent  veri- 
fication. {And  if  he  took  it  on  the  Bond,  so  it  was,  but  if  he  took  on  the  Bond  and  the 
Bill  of  exchange  together,  then  is  it  not  a  settlement?)  I  ascertain  the  amount  to  the 
extent  of  Rs.  491,695 ;  there  is  another  item  which  I  cannot  ascertain — ^I  am  content, 
both  parties  are  content — not  to  have  that,  but  that  one  party  shall  make  an  allow- 
ance, and  the  other  party  shall  accept  the  allowance,  and,  accordingly,  it  is  settled 
on  that  footing. 

I  confess,  therefore,  I  cannot  understand  exactly  upon  what  ground  it  was  that 
the  Court  held  that  these  accounts  between  the  parties  were  not  closed.  The  Chief 
Justice,  in  the  note  which  he  has  sent  of  the  grounds  of  his  judgment  on  the  re- 
hearing, states  only  the  objection  which  arises  from  the  nature  of  the  Bond,  as  well 
as  from  the  nature  of  the  settlement,  which  is  succeeded  by  the  Bond,  but  he  does 
not  advert  to  the  Bill  of  exchange  at  all.     When  Mr.  Justice  Colvile  comes  to  give 
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what  I  quite  agree  with  the  Respondents  in  saying  is  such  a  judgment  which,  as  far 
as  clearness  in  expressing  the  grounds  upon  which  [408]  it  rests  is  concerned,  one 
would  expect  from  hiin,  he  overrules  the  exceptions ;  but  when  he  comes  to  deal  with 
it,  he  seems  to  feel  a  little  embarrassed  by  the  form  of  the  decree. 

It  is  not  necessary  for  us  to  consider  that  further,  because  we  are  clearly  of 
opinion,  that  the  transactions  here  are  closed,  the  settlement  being  such  as  in  our 
opinion  was  conclusive  against  all  parties  concerned,  and  the  result  being  such,  this 
bill  cannot  stand,  and  the  Court,  instead  of  making  either  of  the  decrees  it  made, 
ought  to  have  regarded  those  accounts  as  settled,  and  ought  to  have  dismissed  the 
bill  with  costs,  as  far  as  it  sought  any  account  of  the  transactions  included  in  those 
accounts,  and  so  far  as  it  sought  to  have  the  Bill  of  exchange  delivered  up  to  be 
cancelled. 

The  only  point  on  which  we  have  entertained  some  doubt,  if  any  arises,  is  this  : 
it  is  quite  clear,  that  if  the  Appellant  was  right  at  the  re-hearing,  the  second  decree 
could  not  have  been  justified  in  our  view  of  the  case,  any  more  than  the  decree  which 
was  made  at  the  original  hearing ;  and,  therefore,  up  to  that  time  he  must  have  the 
costs,  so  far  as  they  relate  to  that  proceeding.  But  then  comes  the  question  as  to  the 
costs  of  the  proceedings  in  the  Master's  office  1  Now,  we  are  by  no  me»ns  bound 
to  hold,  that  in  all  cases  where  the  Defendant  succeeds,  he  is  to  have  the  costs  of  the 
hearing ;  provided  that  the  judgment  is  only  to  dismiss  the  bill.  Tlie  C!ourt  directs 
an  inquiry,  by  means  of  which  inquiry  the  Plaintiff  thinks  by  further  evidence  he 
can  succeed  in  substantiating  his  case,  and  accordingly  he  goes  to  the  Master's  office 
and  produces  that  further  evidence.  Of  course  a  vast  deal  of  expense  will  neces- 
sarily attend  the  operation,  [409]  and  the  consequence  is,  that  usually  we  are  by  no 
means  disposed  to  hold  that  the  Defendant  is  to  be  compelled  to  pay  costs  because  he 
should  in  a  doubtful  case  have  appealed  to  this  Court  and  have  succeeded  in  an 
appeal  against  the  original  decree. 

But  this  case  is  very  peculiar  in  its  circumstances.  The  objection  which  the 
Court  seems  to  have  taken  was  not  to  the  nature  of  the  evidence,  but  it  was  an 
objection  which,  if  it  prevailed  at  all,  could  not  be  removed  in  the  Master's  office. 
If  it  be  decided  that  there  was  not  a  settlement  of  the  accounts  after  the  execution  of 
the  Bond,  I  think  the  Chief  Justice  was  right  in  thinking,  that  the  accounts  could 
only  be  settled  by  the  verification  and  ascertainment  of  each  particular  item :  there- 
fore, nothing  that  was  done  in  the  Master's  office  could  ever  remove  that  objection, 
and,  consequently,  it  was  not  a  case  in  which  the  Appellant  could  say,  I  have  got,  I 
think,  a  very  good  case,  but  I  can  make  it  better  by  going  into  the  Master's  office. 
If  he  had  got  a  case  that  was  good  at  all,  it  was  as  good  at  the  hearing  as  it  ever  could 
be  made.  But  there  is  this ;  and  we  very  much  agree  with  Mr.  Justice  Colvile  in  his 
luminous  judgment  on  that  point,  that  even  if  the  accounts  had  been  gone  through 
in  the  Master's  office,  they  would  probably  have  been  the  same,  or  (if  we  can  form  a 
conjecture)  rather  more  in  favour  of  the  Appellant  than  at  present;  because  it  is 
clear,  those  accounts  must  be  taken  as  proof  of  the  goods  delivered  and  the  invoices 
had  for  them,  and  as  proof  of  everything,  except  the  item  which,  it  is  said,  remained 
outstanding,  and  the  amount  of  which  would  possibly  increase  the  claim  ou  the  other 
side,  beyond  the  Rs.  491,695.  Now,  it  appeared  to  the  Appellant  to  be  more  to  his 
[410]  advantage  to  adopt  the  course  of  getting  the  account  settled  under  the  Decree, 
whether  right  or  wrong,  and  he,  therefore,  goes  in  before  the  Master.  He  first  gets 
a  separate  report,  which  probably  it  would  have  been  difficult  for  the  Master  to  have 
made  in  favour  of  the  Appellant,  having  regard  to  what  had  been  done  by  the  Decree ; 
but  the  Court  having  overruled  the  exceptions  to  that  report,  and  told  him  that 
probably  the  result  in  the  Master's  office  would  be  the  same,  he  proceeds  again  under 
that  Decree;  but  instead  of  working  it  out  to  the  end,  and  trying  what  the  result 
would  be  in  that  view  of  the  case,  in  the  middle  of  those  proceedings  he  turns  round 
and  says,  No,  I  do  not  think  this  is  taking  a  favourable  course ;  at  all  events  there 
will  be  great  delay  and  great  expense;  and  now  I  will  appeal  against  the  Order 
made  on  the  exceptions,  and  against  the  original  Decree;  and  he  makes  a  sub- 
stantive application  to  this  Court  for  that  purpose.  Now,  it  appears  to  us,  under 
these  circumstances,  he  had  one  of  two  courses  to  pui-sue — either  to  proceed  under 
the  Decree  and  work  it  out  in  the  Master's  office,  or  to  appeal  against  the  Decree, 
which  if  wrong  at  all,  was  wrong  altogether. 

Upon  the  whole,  therefore,  it  is  not  necessary  to  refer  to  the  cases  which  have 
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been  alluded  to,  where,  without  granting  the  specific  relief,  a  Court  of  Equity 
granted  a  relief,  which,  it  was  admitted,  if  applied  to  another  state  of 
circumstances,  would  be  wholly  improper.  Tlie  Order,  we  shall  humbly 
advise  Her  Majesty  to  make,  will  be,  to  vary  the  original  Decree,  by 
declaring  that  the  accounts  referred  to,  and  included  in  the  Appendix  to  this  case, 
were  settled  by  means  of  a  Bond  and  the  Bill  of  exchange,  and  ought  not  to  be  dis- 
turbed ;  and,  that  the  bill,  so  far  as  it  seeks  an  [411]  account  in  respect  of  such 
transactions,  and  that  the  Bill  of  exchange  should  be  given  up,  should  be  dismissed 
with  costs,  such  costs  to  include  the  costs  of  the  re-hearing;  but  that  the  Appellant 
ought  to  pay  the  costs  of  the  proceedings  in  the  Master's  oflSce  with  respect  to  the 
portions  of  the  bill  so  ordered  to  be  dismissed.     No  costs  of  the  appeal. 

The  report  of  their  Lordships,  which  was  confirmed  by  Her  Majesty  in  Council, 
was  as  follows : — 

"  The  decree  of  the  Supreme  Court  of  Judicature  at  Calcutta,  dated  the  22nd  of 
February,  1848,  ought  to  be  varied  by  omitting  therefrom  that  part  thereof  whereby 
it  was  referred  to  William  Peter  Grant,  Esquire,  the  Master  of  the  Court,  to  take 
an  account  of  the  dealings  and  transactions  between  the  parties  in-  the  original  and 
cross  suits,  and  whereby  it  was  directed,  if,  on  taking  such  account  he  should  find 
any  settled  account  or  accounts,  to  take  the  account  on  the  footing  of  such  settle- 
ment, with  liberty  to  either  party  to  surcharge  and  falsify  such  settled  accounts,  and 
whereby  it  was  directed,  that  if  it  should  appear  that  any  balance  of  the  accounts 
prayed  by  the  original  bill  was  carried  forward  into  any  account  subsequently 
settled,  then  that  he  might  take  the  account  prayed  for  by  the  original  bill,  on  the 
footing  of  such  settlement,  with  the  like  liberty  to  either  party  to  surcharge  and 
falsify,  and  that  in  lieu  thereof  it  ought  to  be  declared  and  decreed  as  follows  (that 
is  to  say),  that  the  accounts,  included  in  the  documents,  No.  1,  2  and  3,  delivered  by 
Greenaway  to  Gibson  and  Co.,  were  settled  by  the  Bond  and  Bill  of  exchange  in  the 
pleadings  mentioned,  and  that  the  accounts  ought  not  to  be  disturbed,  and  that  it 
ought  to  be  referred  to  the  [412]  Master  to  take  an  account  of  the  dealings  and 
transactions  between  the  parties  in  the  original  and  cross  suits,  having  regard  to 
their  Lordships'  declaration.  And,  that  it  ought  to  be  further  ordered,  that  the  bill 
filed  by  Wallace  and  Spence,  as  far  as  it  seeks  relief  in  respect  of  the  transactions 
comprised  in  the  accounts  No.  1,  2,  and  3,  and  so  far  as  it  sought  that  the  Bill  of  ex- 
change ought  to  be  cancelled,  and  so  far  as  it  sought  an  injunction  in  respect  of  the 
same,  be  dismissed  with  costs,  including  therein  the  costs  of  the  re-hearing,  and,  it  ap- 
pearing that  the  Appellant  has  proceeded  in  the  Master's  office,  under  the  Decree  in 
respect  of  the  matters  included  in  the  accounts,  their  Lordships  recommend  that  the 
Appellant,  under  the  special  circumstances  of  this  case,  be  ordered  to  pay  the  costs 
of  such  proceedings ;  and  the  costs  payable  to  the  Appellant,  and  the  costs  payable 
by  him,  are  to  be  set  off,  the  one  against  the  other,  and  the  balance  to  be  paid  to  the 
party  entitled  to  the  same ;  and  their  Lordships  do  further  recommend  that  the  case 
be  remitted  to  the  Supreme  Court  of  Judicature  at  Calcutta,  to  give  eflfect  to  the 
foregoing  declaration,  and  that  both  parties  bear  their  own  costs  of  the  appeal  to 
your  Majesty  in  Council." 

[Mews'  Dig.  tit.  ACCOUNTS  AND  INQUIRIES,  A.  Accounts,  4.  Settled  AccauiU, 
c.  Re-opening,  turcharging,  and  falsifying,  C.  Pbocbbdings  under  Judgments 
OE  Orders,  11.  Costs  of  Taking ;  tit.  COLONY,  III.  Appbals  to  Privt  Council, 
6.  Practice,  m.  Security  for  damages  and  costs,  n.  Costs;  tit.  PARTNERSHIP, 
II.  Rights  and  Obligations,  12.  Account,  e.  Settled  and  re-openifig.  S.C.  8 
Moo.  P.C.  378 ;  1  Eq.  R.  309.] 
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[413]  KADIR  BUKHSH  KRkti.—Appemint;  MUSSUMATAIX  FUSSEEH-OOX- 
NISSA  and  MOOBARUK-OON-NISSA,— i?M/wit/«n«»*  [June  21.  1853]. 

On  appeal  from  the  Sudder  Dewanny  Adaidnt,  Narth-Weslern  Provinces,  Bengal 

A  claim  to  a  moiety  of  mafee  and  other  zemindary  property  under  alleged  deeds 
of  gift  and  relinqiiinhment  by  a  deceased  Mahomedan  widow,  and  her  daugh- 
ter, (a  married  woman,)  and  two  unmarried  grand-daughters,  in  favour  of 
her  husband,  dismissed :  the  Judicial  Committee  (affirming  the  judgment  of 
the  Courts  in  India)  holding,  that  the  deeds  were  forgeries,  and  decreeing, 
as  in  a  case  of  intestacy,  that  the  grand-daughters  were  entitled  by  the 
Mahomedan  law,  as  coparceners,  to  three  fourths  of  the  estates  in  question, 
and  the  father  to  the  remaining  fourth. 

The  effect  of  an  Order  of  the  Foujdarry  Court,  giving  possession  of  real  estate, 
is  merely  to  prevent  the  occupation  being  disturbed  by  violence,  and  confers 
no  right  or  title  on  the  party  put  in  possession. 

This  appeal  arose  out  of  a  disputed  claim  to  the  possession  of  a  moiety  of  the 
mafee  and  zemindary  of  Mouza  Dubhur,  commonly  called  Gurhee  Mean  Bhaee  Khan, 
in  the  Pergunnah  Pindowlee,  and  other  villages,  lands,  and  houses  in  the  District 
of  Saharunpore.  The  Appellant  was  in  possession  of  the  lan4s  at  the  date  of  the 
suit,  and  had  been  so  for  thirty  years. 

The  Respondents  were  the  daughters  of  the  Appellant,  and  they  claimed  the 
moiety  as  coparceners  by  right  of  inheritance  from  their  mother.  The  Appellant's 
title  to  the  property  was  founded  upon  a  deed  of  gift,  alleged  to  have  been  executed 
by  his  mother-in-law,  Mussumat  Vizier-oon-Nissa,  the  mother  of  his  [414]  deceased 
wife,  Oomdut-oon-Nissa,  and  maternal  grandmother  of  the  Respoudeats,  and  two 
deeds  of  relinquishment  alleged  to  have  been  executed  by  his  wife  and  his  two 
daughters  in  confirmation  of  such  grant.  The  Respondents  denied  his  title,  and 
impeached  the  deeds  as  forgeries.  Tliey  accounted  for  the  fact  of  the  Appellant's 
long  possession,  from  the  circumstance  that  they,  and  their  motlier  and  grand- 
mother before  them,  were  secluded,  by  the  custom  in  India  regarding  females, 
from  society,  and  that  the  Appellant  acted  as  their  manager. 

The  only  question  raised  by  the  appeal  was  the  validity  of  the.  deeds  relied  upoD 
by  the  Appellant,  which  were — First,  The  deed  of  gift  alleged  to  have  been  executed 
by  Mussumat  Yizier-oon-Nissa,  dated  the  9th  of  March,  1833,  by  which  the  property 
in  dispute  was  alleged  to  have  been  conveyed  to  the  Appellant.  Secondly,  a  deed 
of  renunciation,  dated  the  19th  of  January,  1834,  alleged  to  have  been  executed  by 
Oomdut-oon-Nissa,  her  daughter,  of  her  interest  in  such  property.  And  thirdly, 
a  deed  of  renunciation  to  the  same  effect,  dated  the  11th  of  April,  1839.  alleged  to 
have  been  executed  in  the  Appellant's  favour  by  the  Respondents.  He  also  set  up 
a  title  under  the  Mahomedan  law,  as  the  husband  surviving  the  deceased,  Oomdut- 
oon-Nissa,  to  a  fourth  share  in  her  estates.     This  latter  claim  was  not  in  dispute. 

The  facts  of  the  case  were  as  follows: — 

Shurf-ood-deen  Hosein  Khan,  the  maternal  grandfather  of  the  Respondents,  was, 
at  the  time  of  his  decease,  seised  and  possessed  as  Mafeedar  of  a  moi^  of  the  mafee, 
zemindary,  and  other  lands  and  property.  At  his  death  his  widow,  Vizier-oon- 
Nissa,  the  [415]  Respondents'  maternal  grandmother,  succeeded  by  inheritance  to 
the  whole  of  his  estates,  and  her  name  was  registered  in  the  Collector's  office  as  the 
sole  proprietor;  she  died  in  June,  1833,  leaving  an  only  daughter,  Oomdut-ooD- 
Nissa,  who,  at  the  time  of  her  mother's  decease,  was  married  to  the  Appellant. 
There  was  issue  of  such  marriage  two  daughters,  the  Respondents.  Oomdut-oon- 
Nissa  succeeded  by  right  of  inheritance  to  the  whole  of  her  mother's  estates,  and  her 
name  was  in  the  first  instance  registered  in  the  Collector's  office  as  tJie  sole  pro- 
prietor of  such  estates,  but  afterwards  her  name  was  registered  jointly  with  that 
of  her  eldest  daughter.  Moobaruk-oon-Nissa,  with  whom  she  continued  in  the  joint 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  T.  Pemberton 
Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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seisin  and  possessiou  till  her  death,  which  event  happened  on  the  2nd  of  August, 
1838,  when  the  Respondents,  by  the  Mahomedan  law,  became  jointly  entitled  as 
coparceners  to  succeed  to  the  estates  of  their  mother. 

la  accordance  with  a  Fowti-namah  (report  of  the  death  of  a  party,  and  the  name 
of  his  heirs)  submitted  to  the  Collector  by  the  Canoongoes  and  Tahsildar  of  the 
Districts  in  which  the  estates  were  situate,  the  Respondents'  names  were  registered 
in  the  Collector's  office  as  the  heirs  of  their  mother.  This  registration  as  well  as  of 
their  mother's  title  was  effected  by  the  Appellant.  The  Appellant  soon  after 
married  again,  and  then,  for  the  first  time,  he  set  up  a  claim  to  the  mafee,  zemindary, 
lands,  villages,  and  houses  of  the  late  Vizier-oon-Missa  by  virtue  of  the  alleged  deed 
of  gift  of  the  9th  of  March,  1833,  and  took  forcible  possession  of  the  property  in 
question. 

The  Respondents,  in  order  to  protect  the  estates  [416]  and  to  prevent  disturbance 
and  affray,  presented  a  petition  to  the  Judge  of  the  Foujdarry  Court  of  the  Zillah, 
complaining  of  these  acts  of  the  Appellant.  A  petition  was  at  the  same  time  pre- 
sented by  the  Appell«>nt  to  the  same  Judge,  in  which  he  set  up  his  title,  and  declared 
that  he  was  and  had  been  in  possession  in  virtue  thereof  for  many  years.  Upon 
these  petitions  coming  before  the  Jud<re,  he  ordered  the  Appellant's  name  to  be 
recorded  as  the  present  occupant  of  the  estates.  The  Respondents  appealed  to  the 
Sessions  Court  from  this  order,  when  the  Sessions  Judge  decided  that  in  consequence 
of  the  Foujdarry  Court  being  limited  in  its  inquiry  to  present  occupancy,  he  had  no 
alternative  but  to  pass  an  order  affirming  the  order  of  the  magistrate  appealed 
from,  referring  the  Respondents  to  a  civil  Court  to  obtain  possession. 

In  consequence  of  this  order,  the  Respondents  filed  a  plaint  in  the  Zillah  Court  of 
Saharunpore,  against  the  Appellant,  to  obtain  possession  of  the  estates,  and  for 
the  appointment  of  a  receiver  pending  the  suit. 

The  Defendant,  by  his  answer,  objected  to  the  competency  of  the  suit,  contending 
that,  according  to  the  provisions  of  sec.  xix.  Reg.  II.  of  1808,  and  Schedule  B,  Reg. 
X.  of  1829,  the  Plaintiffs  ought  to  be  nonsuited  for  having  omitted  some  portions 
of  the  ancestral  property,  and  also  in  not  having  included  the  mesne  profits,  and 
properly  assigned  the  valuation  of  the  property;  and  he  further,  by  his  answer, 
submitted,  that  if  the  claim  made  by  the  Plaintiffs  was  true,  he,  the  Appellant,  was 
entitled,  by  the  Mahomedan  law,  to  a  fourth  part  of  the  disputed  property.  He 
further  pleaded,  in  bar  to  the  Plaintiffs'  claim,  [417]  that  they  were  not  entitled  to 
sue,  as  he  had  been  in  possession  for  upwards  of  thirty  years,  and  that  the  suit  was 
barred  by  the  Regs,  of  Limitation,  II.  of  1803,  sec.  xviii.,  and  II.  of  1806,  sec.  iii. 
And  he  further  set  up  an  adverse  title,  alleging  that  Visier-oon-Nissa, 
being  a  widow,  and  having  no  offspring,  except  Oomdut-oon-Nissa,  constituted 
him  her  son,  and  put  him  in  possession  and  seisin  of  the  entire  property,  more  than 
thirty  years  ago ;  and  that  she  subsequently,  on  the  9th  of  March,  1838,  executed  a 
deed  of  gift  of  the  whole  of  the  property  in  his  favour,  and  that  on  the  I9th  of  June, 
1834,  Oomdut-oon-Nissa  executed  a  deed  of  relinquishment  of  her  rights  in  the 
same,  and  that  subsequently  the  Plaintiffs,  on  the  11th  of  April,  1839,  executed  a 
similar  deed  of  all  their  title  on  the  property,  which  they  relinquished  in  his 
favour. 

To  this  answer  the  Plaintiffs  filed  a  replication,  denying  generally  the  allegation 
that  the  Defendant  had  been  thirty  years  in  possession,  asserting  also  the  illegality 
of  the  Defendant's  possession,  and  that  it  was  obtained  by  fraud ;  and  they  insisted 
that  the  alleged  deed  of  gift  and  the  deeds  of  relinquishment  relied  upon  by  the 
Defendant  in  his  answer  were  forgeries;  and  they  amended  the  description  of  the 
particulars  of  the  property  sued  for,  and  set  out  a  list  of  the  same,  offering  to  file 
a  supplemental  plaint  if  the  Court  should  so  direct. 

'The  plaint  was  afterwards  further  amended  by  setting  forth  a  full  specification, 
and  value  of  the  property  claimed,  and  upon  the  proceedings  coming  before  the 
Principal  Sudder  Ameen,  that  Judge  considered  that  the  issue  of  the  case  turned 
upon  the  [418]  questions — "  Whether  in  truth  Vizier-oon-Nissa  made  a  gift  of  this 
property  to  the  Defendant,  and  whether  Oomdut-oon-Nissa,  the  daughter  of  Vizier- 
oon-Nissa,  and,  after  her  death,  whether  the  Plaintiffs,  the  daughters  of  Oomdut- 
oon-Nissa,  made  deeds  of  relinquishment  in  favour  of  the  Defendant)"  And  ordered 
both  parties  to  produce  documentary  proof  to  prove  their  allegations. 

Both  parties  filed  tlie  documentary  evidence  called  for  by  the  Court,  and  witnesses 
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were  examined  by  them,  who  established  the  Plaintiffs'  claim  as  co-heiresses  to 
Oomdut-oon-Nissa.  The  Defendant  put  in  evidence  the  alleged  deed  of  gift ;  which 
appeared  to  be  witnessed  by  nineteen  persons,  and  although  the  Court  called  upon  him 
to  produce  them  all  for  examination,  he  tendered  and  examined  only  five  of  such 
witnesses.  He  also  filed  the  deeds  of  relinquishment  alleged  to  have  been  executed 
by  the  late  Oomdut-oon-Nissa  and  the  Respondents,  and  produced  fourteen  witnesses 
in  further  support  of  his  claim.  Three  of  the  witnesses  produced  by  him  were  the 
Csnoongoes  or  District  Registrars,  who  superintend  all  transfers,  and  keep  the 
lists  of  the  owners  of  land.  Three  other  witnesses  deposed  that  they  had  attested 
the  deed  of  relinquishment  by  Oomdut-oon-Nissa,  and  three  more  that  they  had 
witnessed  the  acknowledgment^  by  the  Respondents  of  the  deed  by  which  they  were 
alleged  to  have  relinquished  all  claim  in  favour  of  the  Appellant.  He  also  examined 
witnesses  to  prove  that  he  had  been  in  possession  of  the  property  for  more  than 
thirty  years. 

The  case  came  on  for  hearing  on  several  occasions  before  the  Principal  Sudder 
Ameen,  and  on  the  16th  [419]  of  August,  1843,  that  Judge  pronounced  the  Court's 
decree,  and,  after  going  into  a  long  and  careful  examination  of  the  whole  of  the 
evidence  in  the  cause,  declared  that  the  deed  of  gift  by  Vizier-oon-Nissa,  under,  which 
the  Appellant  alleged  that  the  property  had  been  conveyed  to  him,  and  upon  which 
he  rested  his  claim,  and  also  the  alleged  deed  of  relinquishment  by  Oomdut-oon- 
Nissa,  which  rested  upon  that  deed,  and  the  alleged  deed  of  relinquishment  by  the 
Respondents,  were  forged  and  fabricated  documents;  and,  after  further  declaring 
that  the  Plaintiffs'  defence  to  the  suit  from  length  of  possession  was  untenable,  the 
decree  proceeded  as  follows: — "  It  is  certain  that  in  the  first  instance  the  name  of 
Vizier-oon-Nissa,  the  maternal  grandmother  of  Plaintiffs,  was  borne  on  all  the 
Collector's  records ;  on  her  death  the  name  of  Oomdut-oon-Nissa  was  recorded,  and 
on  her  demise  the  names  of  the  Plaintiffs  were  entered  on  the  records  of  the  Collector ; 
that  during  her  lifetime,  Vizier-oon-Nissa  was  in  possession;  that  on  her  death 
Oomdut-oon-Nissa  held  the  property,  and  on  her  death  the  Plaintiffs  have  been 
seised  in  proprietary  right  of  this  property;  that  the  Plaintiffs  prosecuted  their 
rights  in  the  Resumption  Office,  and  it  was  in  their  favour  that  the  estates  were 
released  and  confirmed  in  mafee.  Thus  then  in  every  view  of  the  case  the  title  of 
the  Plaintiffs  to  this  property  is  fully  shown.  The  Plaintiffs  claim  the  whole  of 
this  property  by  right  of  inheritance  from  Oomdut-oon-Nissa,  but  under  the 
Mahomedan  law  a  fourth  share  in  the  estate  of  Oomdut-oon-Nissa  passes  to  the 
Defendant ;  leaving,  therefore,  this  fourth  share  in  the  possession  of  the  Defendant, 
the  Plaintiffs  are  entitled  to  possession  of  the  remainder ;  and  with  reference  to  the 
circular  order  of  [420]  11th  of  January,  1839,  the  Plaintiffs  are  entitled  to  three- 
fourths  of  the  profits  of  the  estates,  whatever  they  may  be,  to  be  paid  by  the  De- 
fendant" 

Against  this  decree,  the  Appellant  appealed  to  the  Sudder  Dewanny  Adawlut 
for  the  North-Western  Provinces.  The  case  came  before  Mr.  Benjamin  "rayler,  one 
of  the  Judges  of  that  Court,  who,  on  the  6th  of  May,  1844,  ordered  that  the  Zillah 
Court  of  Saharunpore  should  make  a  report,  stating  when  the  stamp  paper  on  which 
the  deed  of  the  gift  was  engrossed  was  despatched  from  Calcutta,  when  it  reached 
the  Zillah,  and  what  was  the  practice  in  Calcutta  in  stamping  paper.  On  the  case 
being  again  brought  before  that  Judge,  the  proceedings  of  the  Zillah  Judge, 
dated  21st  of  June,  1844,  accompanied  by  a  report  of  the  Stamp  Darogah,  was 
produced.  This  report  was  to  the  effect,  that  no  stamp  of  Rs.  8  value  was  de- 
spatched from  Calcutta  before  the  month  of  September,  1832.  Upon  this  furthsr 
evidence,  Mr.  Tayler  dismissed  the  appeal,  in  the  following  terms: — ^"  From  the 
report  of  the  Collector,  it  is  clear  that  the  endorsement  of  the  sale  of  the  stamp 
paper  is  a  fabrication,  as  the  paper  was  not  despatched  from  Calcutta  before  the 
month  of  September,  1832.  Under  the  above  circumstance,  and  with  reference  to 
the  other  grounds  of  the  Principal  Sudder  Ameen's  decision  in  support  of  the 
forgery,  I  dismiss  the  appeal,  affirm  the  decision  of  the  Principal  Sudder  Ameen  of 
Zillah  Saharunpore,  dated  the  16th  of  August,  1843,  and  award  the  costs  of  both 
Courts,  with  interest  from  the  date  of  the  decree  to  the  day  of  payment,  against  the 
Appellant." 

From  this  decree  the  present  appeal  was  brought,  and  now  came  on  for  hearing. 
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[421]  The  case  was  argued  by  Mr.  Roupell,  Q.C.,  Mr.  Forsyth,  and  Mr.  Maule, 
for  the  Appellant,  who  contended,  that  there  was  not  sufiScient  evidence  in  the 
cause  to  warrant  the  conclusion  the  Court  had  arrived  at,  that  the  deed  of  gift  by 
Vizier-oon-Nissa,  and  the  deeds  of  relinquishment  by  Oomdut-oon-Nissa,  and  the 
Respondents,  in  the  Appellant's  favour,  were  forgeries;  and  they  relied  upon  the 
fact  of  the  Appellant  being  in  possession  of  the  estates  as  strong  evidence  of  right, 
as  immediate  seisin  was  necessary  by  the  Mahomedan  law  to  give  validity  to  a  deed 
of  gift  (Macnaghten  "  On  Moohummedan  Law,"  p.  50),  and  insisted  that  the  burden 
was  upon  the  Respondents  to  establish  the  forgeries  imputed,  and  that  the  Appellant 
ought  not  to  be  called  upon  to  rebut  such  a  charge  without  substantive  evidence  of 
the  forgeries  being  given.  They  referred,  upon  the  question  of  the  duties  of  the 
Canoongoe,  to  Ben.  Keg.  IV.  of  1808 ;  to  the  effect  of  the  Cazi's  seal  to  a  deed,  to 
Ben.  Reg.  XXXIX.  of  1793 ;  and,  with  regard  to  the  stamp  affixed  to  the  deed  being 
of  8  different  date  to  the  day  of  the  alleged  execution,  to  Ben.  Reg.  X.  of  1829. 

Mr.  Wigram,  Q.C.,  Mr.  Lloyd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Re- 
spondents, were  not  called  upon  by  their  Lordships ; 

Judgment  being  delivered,  as  follows,  by 

The  Right  Hon.  T.  Pemberton  Leigh. — We  do  not  think  it  necessary  to  trouble  the 
Re-[422]-spondent8'  Counsel  to  address  us.  This  case  comes  before  us  on  an  appeal 
from  the  Courts  in  India  upon  a  mere  question  of  fact ;  upon  which  both  the  Zillah 
Court  and  the  Sudder  Court  concurred,  without  any  doubt  or  hesitation,  in  establish- 
ing the  title  of  the  Respondents  as  heirs  of  their  mother ;  and,  unless  it  could  be 
made  out  perfectly  to  our  satisfaction,  that  upon  such  a  point  the  Court  below  had 
miscarried  in  some  obvious  particular,  we  should  never  think  of  reversing  the  judg- 
ment, or  of  remitting  it  for  further  inquiry.  But.  in  truth,  we  cannot  entertain 
the  slightest  doubt  upon  the  case. 

The  facts  are  these.  It  is  admitted  on  all  hands,  that  the  grandmother  of  the 
present  Respondents,  Vizier-oon-Nissa,  was,  up  to  the  year  1833,  the  registered  owner 
of  the  property  which  is  now  in  dispute.  She  died  in  June,  1833.  Upon  her  death 
she  left  a  daughter,  Oomdut-oon-Nissa,  an  only  child,  who  was  the  wife  of  the 
present  Appellant,  and  her  name  was  entered  upon  the  registry  of  the  Collector  as 
the  owner,  in  her  character  of  heir  to  her  mother,  and  that  is  stated  to  have  been 
done  by  the  procurement  and  with  the  consent  of  the  Appellant.  Oomdut-oon-Nissa 
died  in  the  month  of  August,  1838,  and  upon  her  death  an  inquiry  took  place,  and 
a  Fowti-namah  made  by  the  Canoongoes  of  the  Districts  where  the  estates  were 
situate,  describing  the  property,  stating  the  death  of  the  preceding  owner,  and  the 
inheritance  by  her  daughters,  was  produced  to  the  Collector,  that  document  being 
made  out  by  those  very  Canoongoes,  or  at  least,  if  not  by  all,  certainly  by  one  or  two 
of  them,  who  now  come  forward  to  swear  that  they  were  witnesses  to  the  deed  by 
which  these  ladies  were  debarred  of  their  title  to  this  property.  [423]  They  are 
entered  upon  the  register  as  the  owners,  under  these  circumstances,  and  this  is  also 
represented  to  have  been  done  with  the  consent  and  by  the  procurement  of  the 
Appellant. 

In  1839,  the  Appellant  either  contracts  another  marriage,  or  at  all  events  he 
introduces  what  is  called  a  strange  lady  in  the  family,  and  thereupon  a  dispute  seems 
to  have  arisen;  the  daughters  quit  their  father,  and  then,  for  the  first  time,  a 
dispute  arises  as  to  who  is  the  owner  of  this  property.  As  long  as  the  grandmother 
and  the  mother  survived,  and  as  long  as  the  daughters  lived  with  the  Appellant,  he 
would  naturally  and  necessarily  be  in  possession  of  this  property.  Possession  is 
nothing  at  all,  in  these  circumstances.  Possession  is  just  as  consistent  with  the 
title  of  his  wife's  mother,  and  of  his  own  wife  and  of  his  daughters,  as  it  is  with  his 
own.  Now,  what  takes  place?  In  1839,  upon  this  rupture,  there  is  an  attempt  by 
the  one  side  op  the  other  to  take  possession  of  these  estates  by  violence.  That  is 
brought  before  the  Foujdarry  Court,  which  is  simply  a  Police  Court,  and  which 
so  far  deals  with  the  possession  that  it  prevents  the  occupation  being  disturbed  by 
violence.  An  investigation  then  taken  place  upon  several  occasions  before  several 
judges,  and  possession  is  awarded  to  the  Appellant,  because  he  was  then  in  posses- 
sion, and  the  Respondents  are  distinctly  told,  as  they  obviously  would  be,  that  the 
possession  is  in  the  Appellant ;  and  the  Judge  makes  an  order.  "  that  he  shall  not  he 
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disturbed  in  his  possession  by  violence,  but  if  the  daughters  had  the  title  to  sub- 
stantiate, which  they  appeared  to  have,  they  must  proceed  in  a  civil  Court  for  the 
purpose  of  establishing  it."  They  do  proceed  in  a  civil  Court,  and  then  for  the  first 
time  [424]  after  the  dispute  has  arisen,  and  after  it  became  obvious  that  these 
parties  were  to  have  recourse  to  a  civil  CoUrt,  a  document  appears,  to  which  I  will 
presently  advert.  Observe,  that  from  the  first  period  of  these  disputes,  althou^ 
the  possessioii  only  was  in  question,  it  was  quite  obvious  that  the  persons  who  had 
Uie  title  would  necessarily,  or  very  naturally,  when  the  title  is  claimed  by  the 
opposite  party,  state  their  title.  The  Court  says,  I  cannot  look  at  that;  the  posses- 
sion is  now  the  only  question,  and,  therefore,  if  your  title  is  not  clothed  with  pos- 
session you  must  go  to  another  Court  to  establish  that  title.  But  at  all  events,  up 
to  this  period,  not  one  word  is  heard  of  any  one  of  those  deeds  beginning  in  1833  and 
ending  in  1839. 

Now,  in  the  proceeding  which  takes  place  before  Mr.  Muir  and  in  which  allusion 
is  made  to  the  deed  of  gift  of  1833,  we  find  the  statement,  "  that  on  a  former 
occasion,  in  consequence  of  a  petition,  dated  26th  September,  1832,  being  presented 
by  Yizier-oon-Nissa,  a  Perwannah  was  issued  to  the  Tahsildar,  directing  him  to 
prevent  interference  on  the  part  of  Kadir  Bukhsh  Khan ;  "  that  is,  on  the  part  of  the 
Appellant.  Now,  the  case  which  he  set  up  in  1840,  in  his  answer  which  he  alludes 
to  now  by  anticipation,  is  this — ^he  says :  "  On  tiie  9th  of  March,  1833,  a  deed  of 
gift  had  been  made  to  me  by  Yizier-oon-Nissa  of  this  property."  Therefore,  this  is 
the  way  in  which  the  deed  of  gift  is  spoken  of  in  the  instrument  to  which  I  am  now 
referring.  In  the  first  place  it  is  stated,  that  Yizier-oon-Nissa  had  applied  to  the 
Court  on  the  26th  of  September,  1832,  and  had  obtained  an  order  to  the  Tahsildar, 
directing  him  to  prevent  interference  on  the  part  of  the  Appellant.  It  does  not  seem 
that  the  terms  on  which  these  parties  [426]  were  living  were  such  as  to  make  it 
very  improbable  that,  at  that  time,  at  all  events,  or  immediately  about  that  time, 
such  a  deed  as  this  would  be  executed.  But,  it  goes  on — and  this  which  I  am  now 
about  to  read  is  the  representation  of  the  Mokhtar  of  the  Appellant — "  that  he  (the 
Appellant)  had  been  for  a  long  time  possessed  and  seised  of  the  mafee  and  zemindary 
estates,"  and  that  he  "  had  been  the  proprietor  of  a  moiety  of  the  estates  for  upwards 
of  twenty-six  or  twenty-seven  years  under  a  deed  of  gift  from  Mussumat  Yizier-oon- 
Nissa,  deceased."  Now,  this  is  the  first  allusion  which  we  have  to  this  deed  of  gift, 
and  according  to  this  statement  it  must  have  been  dated  twenty-six  or  twenty- 
seven  years  before.  If  such  a  deed  of  gift  as  that  had  been  executed,  of  course  it 
would  have  borne  date  somewhat  about  the  year  1814  or  1815.  This  is  the  only 
allusion  which  we  have  to  this  deed  of  gift  until  we  find  it  set  up  in  the  answer  of 
the  Defendant,  where  instead  of  being  dated  twenty-six  or  twenty-seven  years  before, 
it  is  stated  to  be  dated  the  9th  of  March,  1833,  about  seven  years  before  the  period 
at  which  these  parties  were  in  dispute. 

Now,  the  circumstance  which  takes  place  upon  the  death  of  Yizier-oon-Nissa 
appears  to  be  entirely  inconsistent  with  the  title  which  is  set  up  on  the  part  of  the 
Appellant.  On  the  death  of  Yizier-oon-Nissa,  instead  of  entering  his  own  name,  the 
name  of  his  wife  is  entered  upon  the  Collector's  books ;  and  the  ground  which  is  stated 
for  that  in  the  deed  of  the  11th  of  April,  1839,  is  this:  "  On  the  death  of  Mussumat 
Yisier-oon-Nissa,  the  father  of  the  declarants,  moved  by  love  and  affection,  caused 
the  name  of  Mussumat  Oomdut-oon-Nissa,  his  wife,  to  be  inserted  in  the  fowti-namah 
of  the  deceased,  which  was  submitted  to  [426]  the  Collector."  But  if  you  compare 
that  with  the  statement  which  is  contained  in  the  deed  of  relinquishment  from 
Oomdut-oon-Nissa,  the  reason  which  he  there  assigns  for  it  is,  that  "  Yizier-oon-Nissa 
died  leaving  the  Khan  proprietor,  and  that  the  Khan,  in  observance  of  ancient  custom 
of  the  family,  and  also  from  motives  of  expediency,  contemplates  causing  the 
registry  of  the  name  of  the  declarant  in  the  office  of  the  collector  of  this  Zillah  in 
the  place  of  Yizier-oon-Nissa  the  deceased  lady."  The  two  representations  are  totally 
inconsistent  with  each  other.  Again,  upon  the  death  of  Oomdut-oon-Nissa,  the  ireason 
which  we  find  assigned  in  this  deed  of  relinquishment,  of  the  11th  of  April,  1839, 
is,  that  he  became  himself  the  owner  and  proprietor  in  consequence  of  the  gift  by 
Yizier-oon-Nissa ;  and  it  then  goes  on  to  state,  that "  Subsequently,  Mussumat  Oomdot- 
ooB-Nissa,  the  mother  of  Plaintiffs,  departed  this  life  by  the  pleasure  of  the  Almighty; 
and  the  father  of  the  Plaintiffs,  in  consequence  of  the  great  love  he  bore  to  the 
deceased,  was  plunged  into  the  depths  of  grief  and  sorrow,  and  contemplated  retiring 
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from  the  concerns  of  this  transitory  world.  In  this,  his  state,  the  nnnies  of  declarants 
were  inserted  in  the  fowti-namah  of  Oomdutoon-Nissa,  deceased,  which  was  sub- 
mitted to  the  Collector."  But,  again,  how  is  this  consistent?  The  reasons  assigned 
for  the  execution  of  these  documents  are  utterly  inconsistent  with  each  other, 
utterly  inconsistent  with  the  position  in  which  this  party  stood,  utterly  inconsistent 
with  all  probability,  and  all  the  usages  which  prevail  in  that  country. 

Now,  when  this  deed  was  set  up,  this  first  instrument  of  1833  was  obviously  the 
foundation  of  the  whole  title,  because  the  subsequent  instruments  are  [427]  merely 
relinquishments,  not  grants,  but  an  admission  of  the  title  of  the  Appellant,  founded 
upon  the  original  deed  of  1833.  They  are  not  intended  to  confer,  and  do  not  express 
to  confer,  any  beneficial  interest  then  vested  in  the  parties  executing  those  instru- 
ments to  the  Appellant,  but  are  a  recognition  by  them  of  the  interest  previously 
existing  in  him.  The  whole  case,  therefore,  rests  upon  the  deed  of  1833,  which  is 
firat  stated  in  the  year  1840  to  have  been  made  twenty-six  or  twenty-seven  years  ago, 
and  which,  when  it  is  produced,  is  expressed  to  have  been  made  in  the  month  of 
March,  1833.  It  is  upon  that  document  alone  that  the  title  of  the  Appellant  must 
depend. 

Now,  when  this  deed  was  produced  before  the  Sudder  Ameen  (who  seems  to  have 
investigated  this  case  with  very  great  accuracy,  and  to  have  given,  as  it  appears  to 
us,  a  very  able  judgment  upon  the  matter),  the  Defendants  insisted  that  the  deed 
was  a  forged  deed,  and  amongst  other  proofs  that  it  was  forged,  or  at  least  that 
it  was  not  what  it  purported  to  be,  they  said,  upon  this  instrument  is  a  stamp,  which 
was  not  in  use  at  the  time  when  the  stamp  is  alleged  to  have  been  granted.  It  is  not 
as  if  that  objection  had  been  taken  at  the  hearing  of  the  cause  without  the  attention 
of  the  other  side  having  been  called  to  it,  for  it  appears  by  the  proceedings,  that  on 
the  18th  of  September  (which  I  take  to  have  been  in  tlie  year  1841),  the  Plaintiff's 
Vakeel  put  in  a  petition  to  the  following  effect,  that  the  Defendant  had  put  in  a 
forged  deed  of  gift.  The  stamp  professes  to  have  been  purchased  on  the  19th  of 
July,  1832,  whereas  on  the  19th  of  July,  1832,  no  stamp  paper  of  Rs.  8  value  was 
sold ;  and  since  the  stamp  was  not  sold  by  the  Government  officers  on  that  date,  the 
Defendant  must  [428]  have  acquired  the  stamp  by  embezzlement,  or  the  stamp 
must  have  been  lost  by  Government,  and  on  it  the  Defendant  had  fabricated  his 
forged  deed.  Plaintiffs,  therefore,  pray  that  the  stamp  may  be  forthwith  examined ; 
that  the  register  of  stamp  duties  be  called  for  by  a  proceeding,  and  that  justice  be 
awarded.  Here  in  1841,  therefore,  the  attention  of  the  Defendant  is  called  to  this 
circumstance,  as  affecting  the  genuineness  of  the  deed ;  he  is  told,  you  have  pro- 
duced an  instrument  which  purports  to  bear  a  stamp  sold  on  the  19th  of  July,  1832 ; 
and  on  the  19th  of  July,  1832,  no  such  stamp  as  that  was  in  existence;  and  they 
pray  to  have  an  inquiry.  Accordingly,  the  deed  was  examined  in  the  presence  of 
the  Vakeels  of  both  parties,  and  an  order  was  recorded,  that  as  the  record  was 
under  despatch  to  the  Sudder  Court,  no  inquiry  could  at  present  be  instituted. 
Subsequently,  it  appears  that  an  inquiry  was  instituted,  and  the  Plaintiffs  produce 
an  extract  from  the  register  of  stamp  sales  for  the  19th  of  July,  1832,  with  the  seal 
and  signature  of  the  Collector.  The  date  of  the  stamp  can  nowhere  be  found  in 
this  document;  indeed,  it  appears  from  the  register  that  on  that  day  no  paper 
whatever  of  Rs.  8  value  was  sold,  nor  did  Vizier-oon-Nissa  purchase  any  stamp  what- 
ever on  that  date. 

For  these,  amongst  other  reasons,  to  which  we  will  presently  advert,  the  Sudder 
Ameen  was  of  opinion  that  this  deed  was  a  forgery.  The  case,  however,  goes  up  to 
the  Sudder  Court,  and  the  Judge  of  that  Court,  Mr.  B.  Tayler,  not  satisfied  with  what 
had  appeared  before  the  Court  below,  thinks  it  necessary  to  have  a  further  inquiry 
with  respect  to  this  stamp.  It  had  appeared  that  by  the  list  of  the  stamps  sold  on 
that  day,  that  no  stamp  of  Rs.  8  had  been  sold,  and  [^9]  no  stamp  whatever  had  been 
sold  to  Vizier-oon-Nissa ;  but  it  had  not  appeared  whether  at  that  time  stamps  of 
that  character  had  been  issued  by  the  Calcutta  Government ;  and  for  this  reason  he 
refers  to  the  Calcutta  issuer  of  these  stamps,  and  from  him  a  report  is  made,  that 
no  such  stamp  was  issued  at  that  time,  and  that  none  was  despatched  to  this  par- 
ticular Province  until  the  month  of  September,  1832.  Upon  this,  he  finds,  from  the 
report  of  the  Collector,  that  it  is  clear,  that  the  "  endorsement  of  the  sale  of  the 

957 


Digitized  by 


Google 


▼  MOOBB  nn>.  AFP..  4M      KADIR  B.  KHAN  V.  M.  FUSSEEH-OON-NISSA  [1853] 

stamp  paper  is  a  fabrication,  as  the  paper  was  not  despatched  from  Calcutta  before 
the  month  of  September,  1832." 

Now,  is  it  possible  to  say  that  these  parties  could  require  any  further  evidence 
with  respect  to  this  fact,  whatever  may  be  the  nature  of  it,  than  this?  They  had  a 
copy  of  the  file  of  the  Collector,  -jchich  contains  an  account  of  the  sale  of  stamps  for 
the  purpose  of  preventing  the  fabrication  of  instruments ;  they  had  the  file  of  stamps 
sold  on  that  day  produced.  No  stamps  of  that  value  were  sold  at  that  time,  and  no 
stamp  at  all  sold  to  Vizier-oon-Nissa.  They  had,  in  addition  to  this,  the  fact  sub- 
sequently established  by  the  Collector,  that  no  stamps  of  that  kind  were  issued  at  that 
date,  and  none  were  sent  to  that  Province  until  the  month  of  September,  1832. 

But  this  is  not  the  only  ground  upon  which  the  Court  below  proceeds.  The 
reasons  which  the  Sudder  Ameen  assigns  are  these: — "  First,  the  stamp  paper  on 
which  the  deed  is  written  was  manufactured  in  1832-33 ;  the  stamp  is  stated  to  have 
been  sold  in  Saharunpore  on  the  19th  of  July,  1832 ;  it  is,  therefore,  obviously  absurd 
that  paper  manufactured  in  1832-33  should  have  been  sold  in  Saharunpore  in  1832. 
Secondly,  Plaintifis  have  applied  to  [430]  the  register  of  stamp  sales  for  the  19th 
July,  1832,  with  the  seal  and  signature  of  the  Collector,  and  this  exhibit  appears  as 
No.  263  on  the  file.  The  sale  of  the  stamp  can  nowhere  be  found  in  this  document. 
Indeed  it  appears  from  the  register,  that  on  that  day  no  paper  whatever  of  Rs.  8 
value  was  sold,  nor  did  Vizier-oon-Nissa  purchase  any  stamp  whatever  on  that  date. 
Thirdly,  the  stamp  was  purchased  on  the  19th  of  July,  1832,  while  the  deed  of  gift 
was  engrossed  on  it  on  the  9th  March,  1833,  or  nine  months  after  the  purchase. 
No  reason  appears  why  this  stamp  was  purchased  eight  months  prior  to  the  making 
of  the  deed.  Fourthly,  the  stamp  bears  an  indorsement  as  follows: — 'This  paper 
is  sold  for  the  puipose  of  writing  an  agreement.'  It  is  not  stated  that  the  stamp  was 
sold  for  the  purpose  of  writing  a  deed  of  gift.  Then,  after  making  other  observa- 
tions up>on  this  document,  and  stating  the  number  of  witnesses,  he  says,  '  these 
twenty-two  are  witnesses  who  appear  on  the  margin.'  The  Defendant  has  caused 
the  depositions  of  Budder-ood-deen,  Gholab  Sing,  Munsub  Rai,  Ghasee  Ram  and 
Kemee-ood-deen,  in  all  five  witnesses,  to  be  taken,  and  although  directed  to  adduce 
the  whole  of  the  witnesses  in  the  proceedings  of  the  27th  June  and  3rd  July,  he  has 
not  caused  the  depositions  of  the  remaining  witnesses  to  be  taken.  When  the  order 
to  cause  the  testimony  of  the  remaining  witnesses  to  be  taken  was  pressed  upon  the 
Vakeels  of  the  Defendant,  on  the  9th  of  the  current  month,  the  Defendant's  Vakeels 
distinctly  declined.  It  is  obvious,  therefore,  that  if  this  deed  was  a  true  document, 
the  Defendant  would  not  have  thus  evaded  causing  the  testimony  of  the  other 
witnesses  from  being  taken.  Sixthly,  of  the  five  witnesses  whose  testimony  the 
Defendant  has  caused  to  be  taken,  two  witnesses,  [431]  namely,  Ghasee  Ram  and 
Munsub  Rai,  are  the  Canoongoes  of  the  Mehal.  In  the  fowti-namah  of  Vizier-oon- 
Nissa,  which  was  submitted  to  the  Collector,  with  the  arzee  of  the  Tahsildar  of  the 
Mehal,  dated  4th  April,  1834,  a  copy  of  which  Hosein  Bukhsh  Khan  and  Shumshair 
Khan,  as  Plaintiffs,  have  filed  in  their  suit  pending  as  No.  14,298,  this  identical 
Ghasee  Ram  and  Munsub  Rai,  jointly  with  Choonee  Lai  and  Jewahir  Sing,  Canoon- 
goes, have  distinctly  mentioned  the  deed  of  gift  alleged  to  have  been  made  by 
Vizier-oon-Nissa  in  favour  of  Hosein  Bukhsh  Ehan  and  Sliumshair  Khan,  which 
deed  was  subsequently  set  aside  by  the  Commissioner  on  an  appeal  by  Oomdut-oon- 
Nissa."  That  was  the  document  which  was  supposed  by  the  Appellant's  Counsel  to 
have  been  the  deed  of  gift  in  question,  in  this  case,  but  it  is  not.  It  then  goes  on  to 
say : — "  But  of  this  deed  of  gift  pleaded  by  the  Defendant,  which  the  witnesses  declare 
was  witnessed  and  sealed  by  them,  no  mention  whatever  is  made  in  the  fowti-namab. 
The  fowti-namah  of  Oomdut-oon-Nissa,  copy  of  which  the  Plaintifis  have  filed  in 
this  suit,  was  also  drawn  out  by  these  identical  Munsub  Rai,  Choonee  Lai,  and 
Jewahir  Sing,  Canoongoes;  but  neither  in  this  have  the  aforesaid  witnesses  made 
any  mention  of  the  deed  of  gift  pleaded  by  the  Defendant,  but  have  stated  that,  on 
tlie  death  of  Oomdut-oon-Nissa  this  property  passed  by  inheritance  to  the  Plaintiffs." 

It  appears  to  us,  therefore,  that  even  if  Uiere  were  no  suspicious  circumstances 
attaching  extraneously  to  the  instrument  which  is  here  relied  upon,  the  whole  cir- 
cumstances of  the  case  are  so  utterly  inconsistent  with  the  existence  of  any  such 
document,  and,  that  these  transactions  are  so  entirely  inconsistent  [432]  with  what 
could  possibly  have  taken  place,  if  such  a  deed  of  gift  had  been  executed,  that  the 
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decision  of  the  Court  below  is  the  correct  one ;  and  when  we  add  to  that  circum- 
stance the  extreme  suspicion  and  utter  impossibility  of  its  being  a  document  such 
as  it  purports  to  be,  and  made  and  executed  at  the  time  at  which  it  purports  to  have 
been,  we  think  that  the  Court  below  could  by  no  possibility  have  come  to  any  other 
conclusion  than  that  at  which  they  have  arrived,  and  that  the  appeal  must  he 
dismissed,  with  costs. 


RAI   SRI   KlSRETi— Appellant;  RAI   HURI  KISUEN,— Respondent* 

[June  29  and  30,  185-3]. 

On  appeal  from  the  Sudder  Dewanny  Adawlut,  North  Wett  Provinces,  Bengal. 

Action  by  Bankers,  against  the  representative  of  a  deceased  customer,  to  recover 
a  balance  of  an  account  alleged  to  be  due  to  the  Bankers  by  the  deceased  at 
the  time  of  his  death,  dismissed  by  the  Sudder  Court,  no  satisfactory  proof 
having  been  given  that  such  balance  was  due.  Such  finding  sustained  on 
appeal  by  the  Judicial  Committee. 

The  production  of  banker's  books,  with  the  entries  of  the  items  constituting  the 
demand,  kept  according  to  the  established  custom  of  Mahajuns  in  India,  is 
not  of  itself  sufficient  evidence  to  establish  such  a  claim,  strict  proof  of  the 
debt  being  required. 

This  was  a  suit  instituted  by  the  Appellant,  and  Rai  Ram  Kishen,  bankers  at 
Benares,  against  the  Re-[433]-8pondent,  as  representing  his  father,  Rai  Bunseedhur, 
deceased,  a  customer  of  that  bank.  The  object  of  the  suit  was  to  recover  from  the 
Defendant,  as  such  representative,  the  sum  of  Rs.  42,416  12a.  6p.,  being  an  alleged 
balance  upon  a  banking  account,  and  claimed  by  the  Plaintiffs  to  be  due  from  the 
Defendant's  father  to  the  Firm,  for  loans,  transactions,  and  managing  an  estate 
in  which  Rai  Bunseedhur  was  interested. 

The  plaint  was  filed  in  the  Court  of  the  city  of  Benares,  on  the  18th  of  February, 
1839,  by  the  Appellant,  Rai  Sri  Kishen,  and  Rai  Ram  Kishen,  as  Plaintiffs,  and 
parties  interested  in  the  firm  against  the  Respondent.  After  stating  that  various 
dealings  had,  from  time  to  time,  taken  place  between  the  Plaintiffs'  firm  and  the 
deceased,  Rai  Bunseedhur,  and  that  Rai  Bunseedhur  was  in  the  habit  of  remitting 
the  balances  from  time  to  time  due,  by  hoondies,  to  their  firm,  the  plaint  alleged,  that 
the  deceased  Rai  visited  Benares  in  Kooar  1895,  Sumbut  (a.d.  1837),  when  the 
Plaintiffs  demanded  payment  of  the  balance  due  to  them,  and  he  promised  to  pay 
the  balance  on  his  return  to  Patna.  That  the  deceased,  after  a  short  stay,  returned 
to  Patna.  That  about  this  time  new  books  were  about  being  opened  in  the  Plaintiffs' 
kothi ;  and  an  account  showing  a  balance  due  by  the  deceased  to  Plaintiffs  on  the 
5th  Soodee  Jeyt,  Sumbut  1895  (a.d.  1838),  amounting  to  Rs.  42,416  10a.  6p.,  was  made 
out  as  usual,  and  sent  to  the  deceased,  with  a  request  that  the  amount  so  due  might 
he  remitted,  and  distinctly  explaining  that  down  to  that  time  interest  had  been 
charged  at  the  rate  of  8  anas  per  centum  per  month,  according  to  the  practice  of 
Mahajuns  J  but  that  as  the  money  due  on  account  had  not  been  paid  [434]  when  due, 
and  since  it  had  become  necessary  to  urge  their  demand,  notwithstanding  which  the 
money  had  not  been  paid,  Plaintiffs  had  determined  to  charge  interest  for  the  time 
to  come,  without  exception,  till  the  money  should  be  paid,  at  the  rate  of  one  rupee 
per  centum  per  month,  and  that  it  behoved  him  to  remit  the  sum  due  to  Plaintiffs' 
kothi  without  delay.  That  in  consequence  of  the  Rai  being  sick,  delay  in  sending 
the  money  demanded  took  place,  and,  without  remitting  it,  Rai  Bunseedhur  died, 
in  the  month  of  Sawun  (July,  August,  1838)  of  the  same  year.  That  demands  had 
been  made  at  Patna  upon  the  Respondent,  the  son  and  heir  of  Rai  Bunseedhur,  for 
pa3rment  of  the  amount  with  interest,  which  he  refused  to  pay.  The  plaint  then 
specified  the  amount  claimed  to  be,  according  to  the  ledger  balance  dated  Jeyt 

•  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon.  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  Ent.,  the  Right  Hon.  Lord  Justice 
Turner,  and  the  Right  Hon.  Sir  John  Dodson,  Ent. 
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Soodee  5tli,  Sumbut  1895,  as  foUowg :  principal  sum,  Us.  42,416  10a.  6p. ;  and  interest. 
Ra.  3817  8a.,  making  a  total  of  Rs.  46,234  2a.  6p. 

The  Respondent,  by  his  answer,  objected,  first,  to  the  jurisdiction  of  the  Benares 
Court  to  entertain  the  Plaintiffs'  claim,  as  he  was  a  permanent  resident  of  Patna : 
and  that  by  Sees.  2  and  3  of  Reg.  XIII.  of  1808,  Sec.  7,  Reg.  III.  of  1793,  the  suit 
ought  to  have  been  brought  in  the  Dewannj  Court  of  the  City  of  Patna,  and  not  in 
the  Benares  Court,  and  insisted  that  the  Plaintiffs  ought  to  be  nonsuited  on  that 
ground.  Secondly,  he  insisted  that  the  Plaintiffs  were  not  entitled  to  recover,  as  it 
appeared  that,  beyond  the  buhi-khatas  (books),  which  were  in  their  own  control,  they 
held  no  document  nor  proof  of  their  claim;  and,  therefore,  according  to  the  Cir- 
cular order  of  the  Sudder  Dewanny  Adawlut  of  the  3rd  of  August,  1838,  such  a 
claim,  unsupported  by  a  deed  executed  [436]  on  a  stamp,  could  not  be  entertained. 
Thirdly,  that  the  Plaintiffs  had  vaguely  stated  their  claim  at  Rs.  42416  10a.  6p., 
but  that  it  did  not  appear  whether  this  sum  was  received  at  one  time  or  by  several 
payments,  nor  on  what  dates  and  in  years,  or  whether  the  debits  were  for  cash  or 
otherwise :  all  which  particulars  the  Plaintiffs  had  intentionally  kept  back.  Fourthly, 
he  denied  the  allegations  in  the  plaint,  that,  on  the  death  of  Rai  Bunseedhur,  re- 
peated demands  had  been  made  on  him  through  the  gomashtah  of  the  kothi  at 
Patna.  Fiftlily,  that  the  father  of  the  Plaintiffs  was  the  ostensible  proprietor  of  the 
kothi,  while  the  names  of  the  Plaintiffs  were  used  as  a  fiction,  and  that  while  the 
real  proprietor  was  living,  a  suit  in  the  names  of  the  feigned  owners  was  directly 
opposed  to  Sec.  8,  Reg.  XXVII.  of  1814,  and  the  Circular  order  of  the  27th  of  July,  and 
the  proclamation  of  the  Sudder  Dewanny  Adawlut  of  the  25tb  of  September,  1809. 
Sixthly,  the  Respondent  submitted  to  the  judgment  of  the  Court  whether,  according 
to  the  Plaintiffs'  statement,  that,  except  the  buhi-khata,  they  had  no  deed  executed 
by  Rai  Bunseedhar  or  the  Respondent  for  the  principal  sum,  their  claim  for  interest, 
which  in  the  first  instance  was  8  anas  per  centum  per  month,  and  then,  in  conse- 
quence of  default,  was  charged  at  the  rate  of  one  rupee  per  cent,  per  month,  for 
which  also  they  had  no  voucher,  was  tenable.  Seventhly,  that  the  aUegation  of  the 
Plaintiffs,  that  the  Defendant's  father  promised,  in  Benares,  to  pay  the  money,  and 
that  the  account  was  sent  to  the  Defendant's  father,  at  Patna,  was  untrue,  and  the 
Defendant  submitted  that,  as  the  Plaintiffs  had  no  paper  written  or  signed  by  the 
Defendant's  ancestor,  a  verbal  promise  set  up  by  the  Plaintiffs  was  of  no  [43Q 
avail ;  and  he  finally  submitted  that,  if  the  Court  should  be  of  opinion  that  it  had 
jurisdiction  in  the  case,  then  that  the  Plaintiffs  ought  to  be  required  to  be  explicit 
in  the  statement  of  the  claim,  furnishing  an  account  embracing  the  several  items 
from  first  to  last,  and  the  date  and  3rear  of  each ;  that  these  items  should  be  compared 
with  their  books,  over  ^ich  they  had  full  control;  and  that  an  answer  should  be 
taken  from  him  touching  each  item,  and  that  he,  the  Defendant,  would  produce  his 
counter  evidence  to  each  fact. 

A  replication  and  rejoinder  was  filed.  It  is  unnecessary  to  notice  in  drtail  the 
contents  of  these  further  pleadings,  except  that  in  their  replication  the  Plaintiffs  did 
not  aver  any  acknowledgment  of  the  account  or  balance  by  the  deceased,  but  rested 
their  claim  to  recover  the  amount  sued  for,  solely  on  the  entries  made  in  the  buhi- 
khata  of  the  firm,  which  they  alleged  to  be  conclusive  against  the  whole  world,  and 
to  be  the  basis  of  all  transactions,  and  that  in  all  Courts  the  buhi-khata  of  Mahajuns 
was  admitted  and  received  as  trustworthy. 

At  a  proceeding  of  the  Court  held  on  the  12th  of  September,  1839,  the  Vakeels 
of  the  Defendant  and  the  Plaintiffs  were  examined,  and  the  Court  declared  the 
onus  probemdi  in  the  suit  Was  on  tihe  Plaintiffs,  and  it  was  ordered  that  the  Plaintiffs 
should  file  a  copy  of  the  account  current  of  Rai  Bunseedhur  with  proofs  of  the  itons 
therein  contained  ;  also  proof  that  in  Eooar  Sumbut  1894  (a.d.  1837)  the  father  of 
tlie  Defendant  promised  to  pay  the  money,  and  that  dealings  in  hoondies,  etc.,  existed 
between  them. 

In  consequence  of  this  order,  the  Plaintiffs  filed  a  copy  of  an  account  and  examined 
witnesses.  The  ac-{4S7]-count  thus  filed  commenced  with  the  year  Sumbut  1892 
(a.d.  1835-6),  beginning  with  an  item  of  Rs.  34,245  14a.  to  the  debit  of  Rai  Bun- 
seedhur. At  a  proceeding  of  the  Court  on  the  22nd  of  November,  1839,  the  Court 
took  notice,  that  the  accounts  thus  filed  were  not  chronologically  entered,  and 
ordered  that  an  account  current  of  the  above  sum  of  Rs.  34,  245  14a.  should  be  filed. 
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The  Plaintifis  then  filed  an  account  current  for  the  years  1889-1892  (a.d.  1832-1835), 
beginning  with  a  balance  of  Rs.  20,043  14a.  to  the  debit  of  Rai  Bunseedhur. 

On  the  13th  of  April,  1840,  the  Court,  after  noticing  that  although  the  Plaintiffs 
had  brought  several  witnesses,  they  had  not  produced  evidence  to  the  items  in  the 
account  current,  nor  had  brought  their  buhi-khata  into  Cburt  for  inspection,  it 
was  ordered  that  in  three  days  they  should  put  in  their  evidence  to  prove  the  itenas 
entered  in  the  account  current,  and  also  should  prepare  abstracts  of  their  accounts. 

On  the  16th  of  April,  1840,  the  Plaintiffs  filed  a  petition,  by  which  they  sulnnitted 
that  the  evidence  already  put  in  was  sufficient  evidence  of  the  items,  and  presented 
the  original  account  books ;  they  also  alleged  that  Rai  Bunseedhur,  on  the  23rd  of 
July,  1831,  had  executed  a  rookah,  whereby  he  had  acknowledged  a  balance  as  due 
from  him  of  Rs.  20,401  15a.  6p.  on  the  16th  of  March,  1831. 

By  orders  of  the  Court  made  in  September,  October,  and  November,  1840, 
Ameens  were  deputed  to  examine  the  books  of  the  Plaintiffs,  and  report  whether  the 
same  were  regularly  kept,  and  with  such  report  to  send  an  abstract  of  the  several 
kinds  of  items.  Pursuant  to  these  orders,  on  the  5th  of  February,  [438]  1841,  the 
Ameens  made  a  report  that  the  books  of  the  Plaintiffs,  according  to  the  custom 
Mahajuni,  were  in  every  respect  true  and  trustworthy.  The  abstracts  thus  furnished 
contained  a  digest  of  the  items,  showing  that  the  demand  of  the  Plaintiffs  was 
principally  constituted  of  sums  not  alleged  to  have  been  paid  to  Rai  Bunseedhur 
himself,  but  to  the  Plaintiffs'  father.  Rajah  Putni  Mull,  and  to  the  other  third  parties, 
for  which  it  was  alleged  (though  not  proved)  that  Rai  Bunseedhur  was  liable. 

After  some  interlocutory  proceedings  and  evidence,  the  Court,  on  the  12th  of 
July,  1841,  ordered  the  case  to  be  tried  with  the  aid  of  Assessors;  who  having  been 
appointed,  they,  with  the  Court,  investigated  the  case.  The  Assessors  were  of  opinion 
that  the  statements  in  the  plaint  respecting  the  accounts  were  unsatisfactory,  and 
that  a  supplemental  plaint  ought  to  be  filed ;  and,  by  an  order  dated  the  23rd  of 
May,  1842,  the  Plaintiffs  were  directed  to  file  a  supplemental  plaint  containing  an 
abstract  of  the  accounts,  that  it  might  be  seen  on  what  ground  the  account  rested, 
and  from  what  date  the  transactions  commenced,  and  under  what  dates  the  items 
claimed  appeared. 

In  pursuance  of  this  order  the  Plaintiffs  filed  a  supplemental  plaint.  Hie  De- 
fendant, by  his  answer,  insisted  as  before,  that  the  Plaintiffs'  own  accounts  were 
no  evidence  of  their  demand;  that  the  other  evidence  adduced  by  them  did  not 
establish  their  case,  and  was  unworthy  of  credit. 

On  the  28th  and  29th  of  July,  1842,  the  Vakeels  of  the  Plaintiffs  and  of  Defend- 
ant were  further  examined  by  the  Court.  The  general  result  of  the  evidence  [439] 
was,  that  the  Plaintiffs  neither  proved  payment  by  th«n  of  the  items  with  which 
they  sought  to  charge  Rai  Bunseedhur's  estate,  nor  established  his  liability  for  such 
items  if  really  paid  by  the  Plaintiffs.  The  evidence  given  of  the  rookah  or  acknow- 
ledgment of  the  3rd  of  July,  1831,  was  unsatisfactory. 

Tlie  Assessors  differed  in  their  view  of  the  case.  One  wias  of  opinion,  that  the 
Plaintiffs  had  entirely  failed  in  proving  their  claim,  and  that  they  ought  to  be  non- 
suited ;  the  other  two,  though  not  agreeing  in  their  views,  gave  their  opinion  that 
the  Plaintiffs  were  entitled  to  recover. 

The  Zillah  Judge,  Mr.  Rivaz,  on  the  11th  of  August,  1842,  decreed  in  favour  of 
the  Plaintiffs  for  the  amount  sued  for,  with  costs. 

The  Defendant  appealed  to  the  Sudder  Dewanny  Court  at  Allahabad,  urging 
among  other  grounds  of  appeal,  that  the  decree  was  invalid,  having  been  adjudicated 
by  the  Judge  on  the  day  of  the  Nag  Punchemee  vacation.  This  objection  was 
held  fatal,  and  the  Zillah  Court's  decree  was  reversed,  and  the  cause  remitted  to  be 
tried  de  novo. 

About  this  time  Rai  Ram  Eishen,  one  of  the  Plaintiffs,  died,  and  the  proceedings 
were  afterwards  carried  on  by  Rai  Sri  Kishen  only. 

The  suit,  having  been  transmitted  back  to  the  Zillah  Court,  was  again  considered, 
and  on  the  14th  of  September,  1843,  Mr.  Rivaz,  the  Judge,  pronounced  the  Court's 
decree  in  favour  of  the  Plaintiffs. 

The  Respondent  appealed  to  the  Sudder  Dewanny  Adawlut  for  the  North  Western 
Provinces.  At  this  stage  of  the  proceedings  the  Respondent  abandoned  his  plea  to 
the  want  of  jurisdiction,  and  desired  that  the  case  should  be  decided  on  the  merits. 
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[440]  The  appeal  was  then  brought  before  the  full  Court  consisting  of  Messrs. 
Benjamin  Taylor,  George  Pownej  Thompson  and  James  Davison,  Judges  of  the 
Sudder  Ck>urt,  in  accordance  with  the  provisions  of  the  Act,  No.  II.  of  1843,  and  a 
joint  decree  of  those  Judges  was  pronounced  on  the  7th  of  April,  1845,  which  re- 
versed the  decree  of  the  Zillah  Court.  The  principal  grounds  of  the  Court's  decree 
were  thus  stated : — "  The  Court  are  of  opinion,  that  the  Plaintiff  has  failed  to 
establish  the  nature  of  the  dealings  between  the  parties,  that  the  evidence  of  the 
witnesses  to  Rai  Bunseedhur's  acknowledgment  of  the  debt,  at  Benares,  and  to  the 
'  khut '  (document),  admitting  that  he  was  indebted  to  the  Plaintiffs'  father,  in  the 
sum  of  Rs.  20,400  15a.  6p.,  on  an  adjustment  of  accounts  up  to  1889,  is  totally  un- 
worthy of  credit,  from  the  contradictory  and  conflicting  testimony  of  the  witnesses. 
In  regard  to  the  other  points  recorded  by  the  Judge,  the  Court  are  of  opinion  that 
the  entries  in  a  banker's  books,  unsupported  by  any  proof  of  authority  to  expend 
the  sums  on  account  of  the  person  from  whom  the  money  is  claimed,  or  any  acluiow- 
ledgment  by  him  of  the  balance,  cannot  be  received  as  proof  against  him.  This  case 
was  tried  by  Assessors  in  the  Judges'  Court,  who  declare  that  the  custom  prevailing 
amongst  bankers  and  merchants,  of  keeping  copies  of  letters,  forwarding  extracts 
from  the  accounts  to  the  constituents  at  the  various  periods  of  adjustment,  has  not 
been  observed.  One  of  the  Assessors,  on  the  above  and  other  grounds,  considered 
that  the  Plaintiff  had  failed  to  establish  his  claim.  The  two  others  regard  the  claim 
to  be  proved.  On  an  inspection  of  some  of  the  items  of  the  account,  it  is  shown 
that  large  sums  have  been  paid  to  Rajah  Putni  Mull,  Plaintiffs'  father,  and  to 
others  of  his  near  [441]  relatives  and  dependants.  There  is  no  authority  whatever 
from  the  Defendant  or  his  father  that  the  sums  should  be  paid  on  their  account, 
neither  is  there  any  acknowledgment  on  their  part  of  the  correctness  or  otherwise 
of  the  accounts  said  to  have  been  transmitted  by  the  Plaintiffs  to  them  at  various 
times  between  the  years  1867  and  1894  Sumbut,  although  from  the  Plaintiffs'  books 
it  would  appear  tbat  the  accounts  had  been  adjusted  twenty-three  times.  The 
Court  is,  therefore,  of  opinion,  that  the  Plaintiffs  have  totally  failed  to  establish,  any 
claim  against  the  Defendant,  and  reverse  the  decision  of  the  Judge." 

From  this  judgment  the  present  appeal  was  brought. 

The  sole  question  argued  was,  whether  there  was  sufficient  evidence  to  substantiate 
the  claim  of  the  Appellant.  It  was  insisted  by  the  Appellant  that  entries  in  bankers' 
books,  accurately  kept  according  to  the  custom  of  Mahajuns,  ought  to  have  been 
treated  by  the  Sudder  Court  as  conclusive  evidence,  according  to  the  custom  of 
■  merchants  in  India,  of  the  actual  balance  due,  independently  of  the  other  evidence, 
consisting  of  the  rookah  and  letters,  and  the  parol  proof  of  acknowledgment  by  Rai 
Bunseedhur ;  which  the  Appellant  submitted  fully  proved  that  the  debt  alaimed  in 
the  suit  was  due  by  the  Respondent  to  the  Firm. 

Mr.  Roupell,  Q.C.,  Mr.  Forsyth,  and  Mr.  Maule,  were  heard  in  support  of  the 
appeal. 

Mr.  Wigram,  Q.C.,  Mr.  Uojd,  Q.C.,  and  Mr.  Edmund  F.  Moore,  appeared  for 
the  Respondent,  but  were  not  called  upon. 

[442]  Judgment  was  delivered  by 

The  Lord  Justice  Turner. — Their  Lordships  do  not  think  it  necessary  to  hear 
the  Respondent  in  this  case. 

The  nature  of  the  case  between  the  parties  is  this.  The  Plaintiffs  are  bankers, 
and  they  bring  this  action  against  the  Defendant  (the  Respondent),  who  is  the 
son  of  a  deceased  customer,  for  the  purpose  of  recovering  a  balance  which  they 
represent  to  have  been  due  to  them  at  the  time  of  the  death  of  that  customer,  in  the 
year  1838. 

This  question  has  been  fully  investigated  by  the  Sudder  Dewanny  Adawlut,  and 
the  Judges  of  that  Court  have  arrived  unanimously  at  the  conclusion,  that  the  case 
made  by  the  Appellant  cannot  be  sustained.  It  is  very  difficult,  of  course,  for  us 
to  think  of  reversing  the  unanimous  judgment  of  the  Judges  of  that  Court,  who  had 
greater  facility  and  better  means  of  adjudicating  upon  questions  of  this  nature 
than  we  can  have  upon  the  simple  question  of  fact ;  and  unless,  therefore,  we  are 
satisfied  by  clear  and  convincing  proof  that  the  Judges  of  the  Court  bdow  have, 
upon  the  evidence  produced,  arrived  at  a  conclusion  incapable  of  being  maintained, 
according  to  the  case  which  had  been  made  before  them,  it  can  hardly  be  expected 
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that  this  Court  would  reverse  a  judgment  pronounced  after  due  consideration  of 
such  eyidence. 

Now,  the  question  which  we  have  to  consider  here  is,  whether  the  Plaintiffs  have 
or  have  not  proved  a  balance  of  Rs.  42,416,  which  they  claim,  to  have  been  actually 
due  to  them  at  the  time  of  the  death  of  Rai  Bunseedhur.  The  evidence  which  haa 
been  adduced  [443]  upon  their  part  may  be  classed  under  three  heads.  The  first 
consists  of  what  is  called  a  rookah,  or  an  acknowledgment  of  a  balance,  said  to  have 
been  signed  by  Rai  Bunseedhur ;  the  second,  the  letters  said  to  have  been  written 
by  Rai  Bunseedhur ;  and  the  third,  of  the  parol  evidence  adduced  before  the  Ck>urt 
for  the  purpose  of  proving  admissions  by  Rai  Bunseedhur  of  the  amount  of 
Rs.  42,416  having  been  due  from  him  for  the  balance  of  his  account  with  the 
Plaintiffs. 

Now,  with  reference  to  the  rookah,  suppose  we  assume,  for  the  present  purpose, 
that  it  is  perfectly  genuine,  the  Plaintiffs'  books  can  amount  only  to  an  admission 
of  the  balance  due  at  the  time  when  that  rookah  was  signed;  and  it  will  amount, 
therefore,  only  to  an  admission,  that  on  the  3rd  of  July,  1831,  the  date  of  the  rookah, 
Rs.  20,450  were  due  from  Rai  Bunseedhur  to  the  Plaintiffs;  that  of  course  is  no 
evidence  that  the  sum  of  Rs.  42,416  was  due  at  the  death  of  Rai  Bunseedhur,  seven 
years  after  the  period  when  the  rookah  was  signed ;  therefore,  if  the  case  rested  on 
the  rookah  alone,  there  would  be  no  evidence  upon  which  it  could  be  said  that  the 
conclusion  of  the  Court  below  could  be  in  any  degree  impeached. 

Then,  upon  the  second  branch  of  the  Appellant's  case,  some  letters  alleged  to  have 
been  written  by  Rai  Bunseedhur  are  put  in,  but  we  do  not  find,  upon  an  examination 
of  these  letters,  that  they  contain  any  distinct  admission  of  any  exact  balance  due 
from  him  at  the  period  when  those  letters  were  written  ;  and  supposing  even  that  they 
had  contained  any  such  admission,  it  appears  that  those  letters  do  not  go  beyond  the 
period  of  1836,  two  years  before  the  death  of  Rai  Bunseedhur.  The  same  principle 
that  applies  to  the  rookah  applies  equally  to  the  admission  contained  [444]  in  those 
letters,  even  if  those  letters  had  contained  any  admission  of  an  ascertained  balance 
due  from  Rai  Bunseedhur.  The  documentary  evidence  wholly  fails  to  prove  the  case 
which  has  been  alleged  on  the  part  of  the  Appellant,  and  the  Appellant,  therefore, 
if  he  can  maintain  his  case,  must  maintain  it  entirely  upon  the  parol  evidence. 

Now,  looking  at  the  character  and  position  of  the  witnesses  who  have  been  called 
to  establish  the  acknowledgment,  alleged  to  have  been  made  by  Rai  Bunseedhur,  in 
the  year  1831,  all  of  whom  were  servants  of  the  Appellant;  looking  also  at  the  fact 
that  no  account  appears  to  have  been  delivered  to  Rai  Bunseedhur,  at  the  period  when 
those  admissions  were  made;  it  seems  to  their  Lordships,  that  it  is  impossible,  con- 
sistently %ith  justice,  to  deal  with  those  admissions  as  binding  upon  the  Respondent, 
for  the  purpose  of  establishing  a  debt  to  this  amount  as  due  from  the  estate  of  Rai 
Bunseedhur  at  the  period  of  his  death.  It  has  been  very  truly  observed  by  Counsel 
in  the  argument  of  the  case  upon  the  part  of  the  Appellant,  that  the  Plaintiffs  below 
have  in  truth  proceeded  upon  the  assumption  that  their  books  would  be  Rufficient 
evidence  for  them  to  establish  a  debt  against  Rai  Bunseedhur's  estate ;  but,  of  course, 
it  is  unnecessary  to  say  that  they  have  been  wholly  mistaken  in  that  assumption, 
and  that  these  books  could  not,  without  further  proof,  be  used  in  evidence  as  against 
Rai  Bunseedhur ;  if,  therefore,  we  assume  these  letters  and  these  books  to  be  in  all 
respects  genuine,  those  documents  would  not  be  sufScient  to  maintain  the  Appellant's 
case,  and  the  parol  evidence  is,  in  their  Lordships'  judgment,  wholly  insufficient  for 
that  purpose. 

[446]  But,  in  thus  dealing  with  the  case,  their  Lordships  consider  that  they  have 
given  the  Appellant  a  very  great  benefit;  for,  looking  at  the  evidence  and  at  the 
circumstances  under  which  that  evidence  has  been  brought  forward,  it  seems  to  their 
Tiordships  very  difficult,  to  say  the  least  of  it,  to  consider  that  those  documents  are 
true  and  genuine  documents.  This  action  was  founded  upon  the  banking  account; 
the  Defendant,  (the  Respondent  in  the  present  case,)  in  his  answer  to  that  action, 
strictly  challenged  the  Plaintiffs  (now  represented  by  the  Appellant)  with  having 
nothing  to  maintain  their  case  but  their  own  books,  and  he  disputed  the  admissibility 
of  those  books  as  conclusive  evidence  against  him.  The  Plaintiffs,  therefore,  must 
then  have  been  fully  apprised  that  it  was  necessary  to  bring  forward  evidence  con- 
firmatory of  those  books,  that  occurred  in  the  year  1 838,  but  it  was  not  until  the  year 
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1841  that  these  documents,  the  rookah  and  the  other  letters,  were  brought  forward 
on  the  part  of  the  Plaintiffs.  Now,  none  of  the  witnesses  that  have  been  produced, 
have  in  any  manner  identified  the  documents;  but  independent  of  that,  when  we 
examine  the  parol  evidence  upon  the  subject  of  the  rookah,  it  appears  that  two  of 
the  witnesses  who  were  examined  upon  the  subject  differ  as  to  the  fact  by  whom  that 
rookah  wtis  written,  and  there  are  other  inconsistencies  in  the  evidence.  Then, 
again,  in  considering  whether  any  weight  can  be  possibly  g^ven  to  those  documents, 
as  evidence  in  the  cause,  the  character  of  the  witnesses  m,ust  be  taken  into  account ; 
and  with  reference  to  several,  indeed  most  of  them,  they  were  the  Plaintiffs'  servants; 
and  one  of  whom,  on  whose  evidence  the  Appellant's  Counsel  mainly  [446]  relied, 
Atma  Ram  Ditchit,  appears  to  have  been  the  servant  of  the  father  of  the  Plaintiffs. 

Besides  these  circumstances,  which  attach  suspicion  upon  the  documents,  the 
character  and  nature  of  the  accounts  are  also  to  be  considered.  Now,  the  account 
which  is  furnished  on  the  part  of  the  Plaintiffs  contains,  among  other  items,  a  very 
larg^  number  of  items  for  payments  made  by  the  Plaintiffs,  as  it  is  represented,  for 
pensions  to  or  allowed  to  different  members  of  the  family  of  Rajah  Putni  Mull;  but 
it  is  most  singular  that  though  several  of  those  payments  were  said  to  be  made  by  the 
authority  of  Rai  Bunseedhur,  yet  proof  of  the  authority  to  make  the  payments  wholly 
fails,  except  as  it  is  proved  by  t^e  accounts.  Independently,  however,  of  that,  it 
appears  that  those  payments  have,  ever  since  the  death  of  Rai  Bunseedhur,  been 
continued  to  be  allowed,  and  to  be  entered  into  the  banking  account  against  Rai 
Bunseedhur's  estate. 

Looking,  therefore,  at  this  case  in  every  point  of  view,  we  are  perfectly  satisfied 
that  this  Court  cannot,  with  any  reasonable  safety,  disturb  tbB  judgment  which  has 
been  arrived  at  by  the  Court  below,  and  this  appeal  must,  therefore,  be  dismissed, 
with  costs.  (Upon  the  question  of  the  admission  of  account,  or  banker's,  books  as 
BufScient  evidence  of  itself  of  a  debt,  see  Sorab-jee  Vaeher  Ganda  v.  Koonwur-jee 
Memik-jee  (1  Moore's  lud.  App.  Cases,  47) ;  Bunsee  Dhun  Nundee  v.  Mirza  Mahomed 
Shumff  (2  Ben.  Sud.  Dew.  Rep.  271).  See  also  Macpherson  "  On  Civil  Procedure." 
p.  265). 


[447]  ROBERT  yfA.TSON,— Appellant;  SREEMUNT  LAL  KEAJ!i,— Respondent  • 

[Feb.  3,  1854]. 

On  appeal  from  the  Sudder  Devmnny  Adawlut  at  Calcutta. 

The  right  to  impeach  a  sale  of  lands  for  arrears  of  Government  revenue  extends 
not  only  to  the  defaulting  proprietor,  but  to  derivative  holders  under  him. 

By  Ben.  Reg.  XI.  of  1822,  sec.  30,  all  underleases  are  extinguished  by  a  Govern- 
ment sale  of  the  proprietor's  lands  for  arrears  of  revenue,  and  an  auction 
purchaser  takes  the  lands  clear  of  all  under-tenures. 

At  a  sale  by  Government  for  arrears  of  revenue,  the  Grovemment  became  pur- 
chasers, and  afterwards  granted  a  lease  of  the  lands  for  a  term  of  years,  and 
put  their  lessees  into  possession.  At  the  time  of  the  sale  the  lands  were  subject 
to  an  ittimrary  lease.  No  suit  was  instituted  to  reverse  the  sale,  but  the 
Government,  some  time  afterwards,  in  consequence  of  doubts  as  to  the  legality 
of  the  sale,  offered  to  give  up  their  rights  under  the  sale,  and  to  restore  the 
lands  to  the  original  proprietors,  subject  to  the  recognition  of  the  claims 
of  their  lessees.  This  offer  resulted  m  an  arrangement  between  the  Govern- 
ment, the  original  proprietors,  and  the  Government  lessees,  and  eventually 
the  original  proprietors  upheld  the  lease  to  the  Government  lessees  to  a  part 
of  the  lands  called  the  Jungle  Mehal,  for  a  term  of  years  at  a  reduced  rent 
In  a  suit  by  the  istknrary  lessee  for  possession:  Held  (reversing  the  decree 
of  the  Sudder  Court)  that  by  Ben.  Reg.  XI.  of  1822,  sec.  30,  the  ittimrary 
lease  was  determined  by  the  sale  for  Government  arrears,  and,  that  the 


*  Present :  Members  of  the  Judicial  Committee — The  Lord  Justice  Knight  Bruce, 
the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  the  Right  Hon.  Sir  John  Jervis,  Knt,  and  the 
Lord  Justice  Turner. 
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arrangement  bj  which  the  lands  were  restored  to  the  proprietors,  subject  to 
the  rights  of  the  GoTemment  lessees,  was  in  the  nature  of  a  compromise,  and 
not  such  an  unconditional  restoration  as  amounted  to  a  reversal  of  the  sale, 
and  the  consequent  revival  of  the  istimrary  lease. 

Aliter.  If  a  suit  had  been  brought,  and  a  decree  of  the  Court  made  for  the  reversal 
of  the  sale. 

The  Respondent,  not  having  appeared,  the  appeal  was,  after  two  years,  set  down 
for  hearing  ex  parte.  Before  the  hearing,  the  Respondent  appeared,  and 
moved,  under  special  circumstances,  to  postpone  the  hearing  for  six  months, 
to  enable  him  to  lodge  his  case.  The  Judicial  Committee  put  him  upon  terms 
of  having  the  appeal  heard  at  the  next  sittings ;  restraining  him  from  doing 
anything  in  the  interval  to  the  prejudice  of  the  fund  in  the  Court  below, 
and  with  payment  of  the  costs  of  the  application. 

The  Respondent  in  this  appeal  was  the  PlaintifF  in  the  original  suit,  which  he 
instituted  against  John  [448]  Watson,  deceased,  Robert  Watson  (the  present  Appel- 
lant), and  Rajah  Ajoodhya  Ram  Khan,  and  others,  as  Defendants,  to  recover  posses- 
sion of  certain  lands  called  the  Hoodda  Satpateo  and  Mouza  Barwa,  in  Zillah 
Midnapore,  and  for  mesne  profits  and  interest. 

The  Respondent  rested  his  title  to  these  lands  on  an  istimrary,  or  perpetual 
lease  at  a  fixed  rent,  granted  in  the  year  1818,  by  Rajah  Mohun  Lai  Khan,  a  former 
Zemindar,  to  the  Respondent's  father,  in  the  bename  (fictitious)  name  of  Ealee 
Pershad  Roy,  his  servant. 

It  appeared  that  the  Zemindary  was,  in  1837,  in  the  possession  of  Rajah  Ajoodhya 
Lai  Khan  and  his  brothers,  as  joint  proprietors,  they  having  succeeded  by  inheritance, 
as  co-heirs,  on  the  death  of  their  father  Rajah  Mohun  Lai  Khan.  On  the  ist  of 
September  in  that  year,  in  consequence  of  arrears  of  revenue  due  by  them  to  the 
Government  of  Bengal,  in  respect  of  the  land  revenue  payable  on  the  Zemindary, 
the  Government  put  up  the  Zemindary  for  sale  by  public  auction,  under  the  pro- 
visions of  Ben.  Reg.  XI.  of  1822.  No  purchaser  having  appteared,  the  Government, 
by  their  Collector,  bid  for  and  became  purchasers  thereof.  The  Government  after- 
wards granted  a  lease  of  the  lands  to  the  Appellant  and  his  brother,  John  Watson, 
for  a  term  of  twenty  years,  at  an  annual  rent  of  Rs.  120,000.  The 
lease  contained  several  conditions,  to  one  of  which  was  annexed  the  follow- 
ing note  : — "  All  Ijaras  or  farms  granted  by  late  proprietors,  and  all 
tenures  created  since  the  decennial  Bet-[449]-tlement,  not  coming  within 
the  exceptions  specified  in  sec.  30  (a)  of  Ben.  Reg.  XI.  of  1822,  have  been 
annulled  by  the  sale  of  the  estate,  and  may  be  set  aside  by  the  settling  o£Scer." 
Messrs.  Watsons  entered  into  possession,  as  lessees  of  the  Bengal  Government,  the 
auction  purchasers.  The  usual  notice  was  given  by  the  Collector  for  the  farmers  to 
produce  their  pottahs  or  leases.  The  Respondent  having  claimed  as  a  lessee  under 
the  former  Zemindars  of  the  estates,  the  Appellant  brought  a  suit  in  the  Court  of 
the  Deputy  Collector  of  Midnapore  against  the  Respondent,  and  the  Collector 
decided  that  the  lease  of  the  Respondent  was  defeated  and  put  an  end  to  by  the 
Government  sale  for  arrears  of  revenue,  according  to  Reg.  XL  of  1822,  sec.  30,  and 
his  decision  was  affirmed  upon  appeal  by  the  Commissioners  of  Revenue. 

While  these  measures  were  being  adopted  by  the  Revenue  authorities,  the  question 
of  the  legality  of  the  sale  came  before  tiie  Government,  by  whom  it  was  determined 
to  be  illegal,  and,  by  a  letter  of  the  Government,  dated  the  24th  of  July,  1839,  it  was 
advised  that  the  Zemindary  should  be  restored  to  the  Zemindars.     In  this  letter 


(a)  As  the  decision  of  this  appeal  in  a  great  measure  turned  upon  this  section,  the 
material  part  is  here  set  out : — "  AU  tenures  which  may  have  originated  with  the  de- 
faulter or  his  predecessors,  being  representatives  or  assignees  of  the  original  engager, 
as  well  as  all  agreements  with  ryot«,  or  the  like,  settled  or  credited  by  the  first  engager 
or  his  representatives,  subsequently  to  the  settlement,  as  well  as  all  tenures  which  the 
first  engager  may,  under  the  conditions  of  bis  settlement,  have  been  competent  to 
set  aside,  alter,  or  renew,  shall  be  liable  to  be  avoided  and  annulled  by  the  purchaser 
of  the  estate  or  Mehal,  at  a  sale  for  arrears  due  on  account  of  it,  subject  only  to  such 
conditions  of  renewal  as  attached  to  the  tenure  at  the  time  of  settlement." 
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there  was  aa  enclosure  [450]  referred  to,  as  an  exposition  of  the  views  of  Govem- 
ment  on  the  subject,  being  an  extract  from  a  letter  from  the  Secretary  to  the  Govern- 
ment of  India  to  the  Secretary  to  the  Govermnent  of  Bengal,  under  the  date  of  the 
18th  of  July,  1839.  This  enclosure  stated  as  follows: — ^"  His  Honour  in  Council 
concludes  that  the  estates  must  be  restored  to  th»  owners  in  every  respect  free  as 
it  was  before  the  sale,  the  under-tenants,  of  course,  remaining  as  they  were,  Watson's 
lease  being  set  aside,  which  the  President  in  Council  conceived  could  only  be  done 
by  annulling  the  sale.  For  it  would  not  be  sufiScient  to  restore  the  estate  to  the  old 
proprietors,  as  all  under-tenures  fell  with  the  sale,  and  there  might  be  some  difficulty, 
where  there  are  so  many  proprietors,  of  whom  many  were  minors,  in  completely 
saving  these  tenures  otherwise  than  by  the  annulment  of  the  sale.  The  President 
in  Council,  but  for  the  lease  of  Watson's,  would  have  had  no  hesitation  in  immediately 
annulling  the  sale,  under  cl.  4,  sec.  3,  Reg.  XI.  of  1822.  With  reference,  however, 
to  the  peculiar  circumstances  of  the  case,  it  would  be  preferable,  in  the  first  instance, 
to  come  to  an  arrangement  with  Watson,  on  equitable  terms,  for  tho  relinquishment 
of  his  lease,  including  a  compensation  for  any  title  or  loss  which  may  have  been 
actually  secured  by  him.;  after  such  an  arrangement  the  sale  can  be  concluded  by 
Grovernment  without  difficulty.  But  if  that  gentleman  should  prove  unreasonable, 
it  will  be  necessary  to  suggest  to  the  late  proprietors  to  institute  a  suit  in  Court  to 
set  aside  the  sale,  and  to  direct  the  Government  pleader  to  consent  to  judgment 
against  Government  as  purchaser.  But  it  is  desirable  to  avoid  this  expensive  process, 
if  coni])lete  justice  to  all  parties  can  be  done  otherwise.  In  [461]  whatever  amount 
the  restitution  may  be  accomplished,  the  President  in  Council  conceives  that  it  should 
be  full,  and  done  in  a  liberal  manner,  accounting  with  the  proprietors  for  all  mesne 
profits,  after  deducting  the  revenue."  Difficulties,  however,  occurred :  the  Appellant 
and  his  brother,  when  applied  to  by  the  Government  to  ascertain  whether  they  would 
consent  to  the  restoration  of  the  Zemindary  to  the  Zemindars,  without  altogether 
declining  negotiatior:,  refused  to  consent  to  any  terms  which  would  have  the  effect 
of  cancelling  the  sale  of  the  Zemindary,  or  of  altering  their  position  as  under-tenants 
of  the  auction  purchase.  A  negotiation  took  place,  from  which  nothing  satisfactory 
resulted.  By  a  letter  from  the  Commissioner  of  Revenue  to  the  Superintendent 
of  Settlement  at  Midnapore,  dated  the  16th  of  December,  1839,  after  an  expression 
of  regret  that  the  matter  was  not  likely  to  be  amicably  arranged  between  the  parties, 
it  was  stated  as  follows: — "If  an  amicable  settlement  is  impracticable,  then,  on 
payment  of  the  arrears  of  jumma,  all  right  and  interest  which  Government  may 
have  in  the  property  must  be  restored  to  the  Zemindars,  upon  condition  of  their 
abandoning  all  claims  against  under-tenures  in  consequence  of  the  sale.  Further, 
the  Zemindars  must  be  informed  that  the  Sudder  Board,  with  the  sanction  of  the 
Government  of  Bengfal,  having  given  possession  to  Watson,  as  a  tenant,  on  a  lease  for 
twenty  years,  it  is  for  them  to  choose  whether  to  institute  a  suit  for  the  annulment 
of  the  same,  on  the  ground  of  the  sale  being  invalid,  or  to  accept  the  property  subject 
to  Watson's  lease."  Some  further  correspondence  took  place  between  the  parties, 
when  the  Government  again  offered,  "  that  the  Zemindars  have  the  option  of  receiv- 
ing the  estate  [452]  from  Government,  burthened  with  Watson's  lease,  he  becoming 
their  tenant,  and  they  becoming  his  landlord,  or  of  leaving  the  estate,  as  at  present, 
in  the  hands  of  Government,  and  its  lessee,  Watson,  and  filing  a  suit  to  set  aside  the 
sale,  and  by  consequence  the  lease,  which  suit  would  not  be  defended  by  Government. 
That  if  the  Zemindars  choose  the  former  course,  they  must  first  pay  up  all  arrears, 
and  bind  themselves,  as  representing  auction  purchasers,  not  to  proceed  against 
any  under-tenants  under  Reg.  XI.  of  1812,  but  that  this  last  condition  was  in  no 
respects  to  interfere  with  the  powers  then  possessed  by  Watson  under  his  lease  from 
CfOvernment,  and  finally,  until  Watson's  lease  was  duly  set  aside  by  a  decree  of  Court, 
the  Government  Vas  answerable  for  the  complete  performance  of  every  one  of  its 
conditions."  These  letters  were  communicated  to  the  Zemindars.  Ultimately  the 
Watsons  agfreed  to  surrender  the  greater  portion  of  the  Zemindary,  retaining  only 
that  portion  of  it  called  the  Jungle  Mehal,  on  the  terms  that',  instead  of  paying  the 
rent  of  Rs.  120,000  annually,  they  should  pay  a  reduced  sum  to  be  settled  and  agreed 
between  the  Zemindars  and  themselves,  for  the  reduced  portions  to  be  retained 
by  them. 

An  agreement  was  ultimately  executed  by  the  Government,  the  Z^nindars,  and 
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the  Watsons,  which  recited,  that  the  Grovernment,  as  a  favour,  restored  the  Zemindary 
to  them,  upon  condition  that  the  farm  as  settled  for  with  the  Watsons  was  to  be 
continued  ;  that  whatever  rights  the  Government  had  acquired  in  consequence  of  the 
auction  purchase  of  the  Zemindary  were  to  be  conveyed  to  the  Zemindars,  and  the 
Zemindars  were  to  uphold  the  lease  of  the  Watsons  for  the  Jungle  Mehal  for  twenty 
years,  from  the  date  of  the  [4&3]  compromise,  in  the  same  manner  as  then  held  by 
them,  taking  the  other  parts  into  their  possession.  A  reduced  rent  was  agreed  upon 
between  the  Zemindars  and  the  Watsons. 

On  the  4th  of  October,  1844,  the  Respondent  instituted  the  present  suit  ia  the 
Court  of  the  Principal  Sudder  Ameen  of  the  District  of  Mindapore,  against  the  Ap- 
pellant, and  John  Watson,  since  deceased,  and  Rajah  Ajoodhya  Ram  Khan,  Zemin- 
dar Midnapore,  to  recover  possessiim  of  the  Hoodda  Satpateo,  Moulgah  Bundava, 
part  of  the  Jungle  Mehal,  retained  by  the  Appellant  and  his  brother,  under  the  lease 
from  Government,  together  with  the  sum  of  Rs.  47,292',  as  mesne  profits  from  the 
22nd  of  July,  1840,  the  date  when  the  Watsons  were  put  in  possession.  The  Plain- 
tiff relied  upon  an  istimrary  lease,  dated  the  6th  of  May,  1818,  to  his  father,  in  the 
name  of  one  Ralee  Pershad  Roy,  from  Mohun  Lai  Khan,  the  father  of  the  Defendant, 
Rajah  Ajoodhya  Ram  Khan ;  and  the  plaint,  after  alleging  that  the  Zemindary  had 
been  sold  for  arrears  of  revenue,  and  the  lease  to  the  Watsons,  his  ouster,  and  the 
compromise  before  mentioned,  prayed  that  the  Plaintiff  might  be  put  in  possession 
of  the  property  in  dispute,  with  mesne  profits  from  the  time  of  dispossession. 

Tlie  Appellant  and  his  brother,  by  their  joint  answer,  insisted,  that  the  istimrary 
lease  was  a  forgery,  and  that  he  should  be  nonsuited  for  not  having  made  the  Govern- 
ment a  party  to  the  suit;  they  moreover  relied  upon  the  fact  of  the  Government 
having  purchased  the  estate  at  public  sale,  in  1837,  and  the  lease  to  them  in  1838, 
transferring  to  them,  as  lessees,  the  Government's  rights  and  privileges  as  auction 
purchasers,  and  authorising  them  to  annul  all  contracts,  [454]  and  set  aside  all 
incumbrances  imposed  upon  the  estate ;  and  they  further  insisted,  that  although  the 
Government  subsequently  restored  the  estate  to  the  Zemindars,  yet  that  the  sale  was 
not  reversed,  but,  on  the  contrary,  affirmed ;  that  the  Government,  in  restoring  the 
Zemindary  in  pity  to  the  Zemindars,  gave  up  to  them  merely  those  rights  which 
they  possessed  as  auction  purchasers,  subject  to  the  lease  granted  to  the  Appellant 
and  his  brother,  which  was  to  be  upheld,  and  that  they  as  a  favour  gave  up  to  the 
Zemindars  all  but  the  Jungle  Mehal,  which  they  had  continued  in  possession  of  as 
before,  as  lessees  of  Government. 

The  other  Defendant,  Rajah  Ajoodhya  Ram  Khan,  by  his  answer,  supported  the 
Plaintiff's  claim,  insisting  that  Watson  and  his  brother  had  no  power  to  evict  the 
Plaintiff  from  his  istimrary  property;  that  they  had  only  a  right  to  receive  the 
fixed  rents  during  the  term  of  their  lease,  and  that  the  Defendants,  the  Watsons, 
had  no  pleas  to  urge  against  the  istimrary  property  of  the  Plaintiff.  He  also 
prayed,  that,  as  he  had  no  concern  in  the  case,  the  Defendants,  Watsons,  being  per- 
sonally responsible,  he  might  be  exonerated  from  the  claim  of  the  Plaintiff. 

The  pleadings  having  been  concluded,  and  evidence  taken,  the  cause  was  heard 
by  the  Principal  Sudder  Ameen,  on  the  I7th  of  November,  1846,  who,  by  his  judg- 
ment of  that  date,  dismissed  the  suit.  The  substance  of  the  judgment  was,  that  when 
the  Zemindary  was  sold  for  arrears  of  Government  revenue,  and  bought  by  Govern- 
ment, the  settlement  of  the  former  proprietors  was  set  aside,  and  that  when  the 
Defendants,  the  Watsons,  obtained  possession  of  the  Zemindary,  the  rights  of  the 
Plaintiff  fell  to  the  [465]  ground ;  that  under  the  compromise,  by  which  the  Zemin- 
dary was  restored,  the  Defendants  held  a  lease  of  the  Jungle  Mehal  for  twenty  years, 
standing  in  the  room  of  the  auction  purchaser,  having  a  right  in  every  way  to  set 
aside  the  settlement  of  the  former  proprietors ;  and  ordered  the  suit  to  be  dismissed : 
and,  as  it  appeared  to  him  that  there  was  faud  on  the  part  of  the  Defendant,  Rajah 
Ajoodhya  Ram  Khan,  he  directed  Messrs.  Watsons'  costs  to  be  paid  by  him. 

From  this  decree  the  Plaintiff  appealed  to  the  Sudder  Dewanny  Adawlut  at  Cal- 
cutta. The  appeal  came  on  for  hearing  on  the  13th  of  July.  1848,  before  the  full 
Court,  consisting  of  Mr.  T.  Tucker,  Sir  Robert  Barlow,  Bart.,  and  Mr.  J.  Hawkins, 
when  that  Court  reversed  the  decree  of  the  Principal  Sudder  Ameen.  The  material 
part  of  the  judgment  pronounced  on  that  occasion,  after  holding  that  it  was  not 
necessary  to  make  Government  a  party  to  the  suit,  as  the  Plaintiff  had  sued  Messrs. 
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Watson  as  leasees  of  the  Zemiiidary,  and  not  of  the  Governmeat,  proceeded  as  fol- 
lows: — "  We  have  no  special  rule,  and  no  precedent  to  g^ide  us ;  we  must,  therefore, 
decide  upon  the  equity  of  the  case.  The  ex-proprietors  declare  the  sale  to  be 
altogether  illegal ;  the  purchaser  admits  that  it  is  so ;  and  both  these  parties,  together 
with  the  lessees  of  the  latter,  all  of  them  desirous  of  avoiding  a  suit  in  Court,  meet 
to  adjust  the  matter.  Could  these  three  parties,  under  such  circumstances,  legally 
come  to  an  adjustment  affecting  the  rights  of  a  fourth,  absent  and  innocent  party? 
By  a  sale  of  an  estate  for  arrears  of  revenue,  all  under-tenuree  created  after  the 
Decennial  Settlement  are  ipso  facto  void;  but  these  tenures  are  revived  on  the  re- 
versal of  the  sale  by  a  Decree  of  Court.  A  Decree  of  Court  would,  in  the  present 
case,  have  protected  all  the  [466]  under-tenants ;  and  the  terms  of  Wat«on's  lease,  as 
far  as  they  are  concerned,  would  have  been  altogether  a  nullity.  Instead  of  resorting 
to  a  Court  of  Justice,  and  in  order  to  avoid  this  expensive  process,  the  parties- pro- 
ceeded to  an  adjustment  of  the  matter.  The  Zemindars,  as  already  observed, 
declare  the  sale  to  be  illegal;  the  purchaser  directly  admits  that  it  is  so,  and  the 
lessees  by  implication  admit  the  same ;  for  he  is  a  party  to  the  transaction  which  in- 
volves the  relinquishment  of  the  estate  by  the  purchaser  to  the  proprietors,  and,  at 
the  same  time,  surrenders  the  lease  obtained  by  them  from  the  purchaser.  To  admit 
an  auction  purchaser,  on  the  ground  of  illegality  in  the  sale,  to  restore  the  estate  to 
the  proprietor  without  the  intervention  of  a  Court  of  Justice,  and  to  restore  to  him 
all  the  rights  and  privileges  of  an  auction  purchaser,  is  to  add  another  to  the  shifts 
and  expedients  already  in  practice  among  landowners  for  the  extinction  of  titles 
created  by  themselves,  upon  the  receipt  of  large  considerations  for  the  creation  of 
them,  and  to  jeopardise  by  an  evasion  of  the  law  the  rights  of  the  holders  of  such 
titles.  We  do  not  mean  to  say  that  the  possessor  of  a  title  is  not  to  exercise  his 
rights  and  privileges  under  that  title,  because  there  was  originally  a  defect  in  it ;  nor 
do  we  mean  to  say  that  an  existent  defect  in  the  conditions  of  the  sale  is  to  deprive 
the  auction  purchaser  of  his  rights  and  privileges  as  such,  so  long  as  the  sale  is  not 
contested.  We  are  of  opinion,  however,  that  when  the  sale  is  admitted  by  the  pur- 
chaser to  have  been  illegal,  and  he  relinquishes  the  estate  to  the  ex-proprietors  by 
an  adjustment,  which  is  had  recourse  to  in  order  to  avoid  the  expense  of  a  law-suit, 
such  adjustment  is  a  substitute  for  a  Decree  of  Court,  and  must  carry  with  it  equal 
force  for  the  protection  of  the  under-tenants.  [467]  Such  an  adjustment  is  not  a 
re-conveyance  of  the  estate  by  a  fresh  sale,  but  an  abandonment  of  the  auction  pur- 
chaser's title,  and  consequently  an  abandonment  of  his  rights  and  privileges  under 
it.  For  the  foregoing  reasons,  we  consider  the  Plaintiff  is  entitled  to  hold  posses- 
sion of  his  under-tenure  against  the  Defendants,  on  payment  of  the  stipulated  rents ; 
and  that  the  Principal  Sudder  Ameen's  decision  must  be  reversed  with  costs." 

Again.^t  mis  decree  Messrs.  Watson  appealed  io  the  Queen  in  Council.  Sub- 
sequent to  the  admission  of  the  appeal,  John  Watson  died.  The  A  ppellant  filed  bis 
petition  of  appeal  in  December,  1851,  and  lodged  his  printed  case;  but,  as  no  appear- 
ance was  put  in  by  the  Respondent,  the  Appellant,  in  November,  1853,  set  down  the 
appeal  for  hearing  ex  parte  (Nov.  28,  1853  *). 

Before  the  hearing,  the  Respondent  put  in  an  appearance,  and  applied,  upon 
motion,  that  he  might  have  six  months'  time  to  lodge  his  printed  case,  and  that  in 
the  meantime  the  hearing  of  the  appeal  might  be  postponed.  This  application  was 
supported  by  an  affidavit  of  the  Respondent's  agent  in  England,  who  deposed  that 
he  had  only  received  instructions  to  act  for  the  Respondent  on  the  3rd  of  November, 
1853,  and  had  entered  an  appearance  on  the  7th  of  that  month,  and  on  the  19th  had 
obtained  the  draft  case  from  the  junior  counsel,  but,  from  the  voluminous  nature 
of  the  proceedings,  he  believed  that  six  months'  time  was  necessary  to  have  the  case 
settled  and  printed ;  and  he  accounted  for  the  delay  by  stating,  [468]  that  it  arose 
from  the  ignorance  of  the  Respondent  of  the  rules  and  procedure  of  the  Appellate 
Court,  and  not  from  any  wilful  or  culpable  neglect  on  his  part.  An  affidavit  also 
was  filed  by  the  Appellant's  agent  in  opposition,  which  alleged,  that  the  Respondent 
had  made  application  to  the  Court  in  India  to  get  out  the  money  deposited,  and  that 
he  had  taken  no  steps  in  the  appeal,  and  that  he  believed  that  he  was  anxious  to 

•Present:  The  Right  Hon.  Dr.  Lushington,  the  Lord  Justice  Knight  Bruce,  the 
Right  Hon.  Sir  Edward  Ryan,  Knt.,  and  the  Lord  Justice  Turner. 
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delay  the  appeal,  in  order  to  obtain  the  money  deposited  in  the  Court  below  to  abide 
the  appeal. 

Mr.  Palmer,  Q.C.,  in  support  of  the  motion. 

Mr.  Leith  opposed. 

The  Right  Hon.  Dr.  Lushingtou. — Great  delay  has  taken  place,  and  their  Lord- 
siiips  cannot  allow  the  Respondent  any  longer  extension  of  time  than  February  next, 
and  that  indulgence  must  be  upon  terms  of  the  Respondent  undertaking  not  to  do 
anything  in  the  interval  to  the  prejudice  of  the  Appellant,  or  to  the  fund,  in  the  Court 
below,  and  paying  the  costs  of  this  motion. 

These  conditions  having  been  complied  with,  the  appeal  now  came  on  for  hearing. 

Mr.  Wigram,  Q.C.,  and  Mr.  Leith,  for  the  Appellant. — As  auction  purchasers, 
the  Government,  by  Ben.  Reg.  XI.  of  1822,  sec.  30,  became  entitled  to  hold  the  Zemin- 
dary  discharged  of  the  Respondents  istimrary  lease.  All  derivative  tenures  by  that 
Regulation,  which  originate  with  a  defaulter,  or  his  predecessors,  [469]  are  liable 
to  be  avoided  and  annulled  by  a  purchaser  of  an  estate  at  a  sale  for  arrears  of 
revenue.  The  Government,  in  this  case,  exercised  their  right,  by  granting  a  lease 
to  the  Appellant  and  John  Watson;  who  thereby  stood  in  the  place  of  the  auction 
purchasers.  The  question  of  the  illegality  of  the  sale,  as  assumed  in  the  judgment 
of  the  Sudder  Dewanny  Court,  was  in  truth  not  in  issue  in  the  suit.  It  was  neither 
proved  or  admitted  by  the  Appellant,  or  his  brother,  John  Watson.  There  was, 
indeed,  no  ground  to  impugn  the  validity  of  such  sale.  The  restoration  of  the 
Zemindary  by  the  Government  to  the  Zemindars  was  on  the  express  condition  that 
their  lessees'  title  to  the  Jungle  Mehals  should  be  upheld.  It  was  the  result  of  an 
arrangement  between  the  lessees,  the  Government,  and  the  Zemindars,  to  keep  in 
force  the  lease  of  Messrs.  Watson,  so  far  as  respected  the  Jungle  Mehals,  and  their 
right,  by  virtue  of  Reg.  XI.  of  1822,  to  hold  the  same  discharged  of  any  claim  on  the 
part  of  the  Respondent  as  istimrary  lessee.  It  was  a  matter  of  favour  by  the  Govern- 
ment to  restore,  and  the  arrangement  they  insisted  on,  and  to  which  the  Zemindars 
agreed,  must  be  viewed  as  a  compromise.  The  proper  party  to  question  the  sale  was 
the  Zemindars,  not  their  lessee.  The  Respondent,  however,  is  entitled  to  no  in- 
dulgence; he  stood  by  and  delayed  bringing  forward  his  claim  until  the  arrange- 
ment for  restoration  on  those  t«rm8  was  concluded.  He  is,  moreover,  concluded  by 
the  proceedings  which  were  had  in  the  original  suit  respecting  his  title  before  the 
Collector. 

Mr.  Forsyth,  for  the  Respondent. — The  principal  enunciated  in  the  judgment 
of  the  Court  below,  that  the  re-adjustment  was  not  a  r6-con-[460]-veyance  of  the 
estate,  but  an  abandonment  of  the  auction  purchasers'  title  and  of  Messrs.  Watsons' 
rights  and  privileges,  was  quite  correct,  and  such  as  a  Court  of  Equity  would  up- 
hold. The  sale  of  the  Zemindary  for  arrears  of  Government  revenue  was  illegal, 
and  that  fact  was  not  disputed  by  the  Government.  The  arrangement  entered  into 
between  the  Watsons  and  the  ex-proprietors,  with  the  sanction  and  the  recommenda- 
tion of  Government,  in  order  to  avoid  the  expenses  of  a  law-suit,  was  equivalent 
to  a  decree  of  the  Court  reversing  the  sale,  and  carried  with  it  equal  force  for  pro- 
tection of  the  rights  of  the  under-tenant;  and,  consequently,  the  Watsons  had  no 
right  to  withhold  possession  of  the  estate  from  the  Respondent,  the  istimrary  lessee. 
The  legal  effect  of  thu  invalidation  of  the  sale  being  to  put  all  parties  in  ttotu  quo, 
and,  therefore,  the  Respondent's  lease  remained  in  force,  and  the  lease  granted  by 
Government  to  Messrs.  Watson  became  void. 

Mr.  Wigram,  in  reply. 

The  Lord  Justice  Turner. — This  case  comes  before  their  Lordships  upon  an 
appeal  from  the  Sudder  Dewanny  Adawlut,  that  Court  by  its  decree  having  estab- 
lished a  perpetual  lease  in  favour  of  the  Respondent  in  the  lands  which  are  in 
question  in  the  cause. 

These  lands  appear  to  have  been  originally  the  property  of  Rajah  Mohun  Lai 
Khan,  who,  in  the  year  1818,  granted  a  perpetual  lease  of  them  in  favour  of  the 
Respondent's  father,  under  whom  he  claims. 

It  ap|>ear8  that  in  the  year  1837  the  Government  revenue  had  fallen  into  arrear, 
and,  in  consequence  of  that  arrear,  a  sale  of  the  lands  took  place,  for  the  pur-[461}- 
pose  of  satisfying  the  Government  revenue,  and  upon  that  sale  the  Government 
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became  the  purchasers  of  these  lands,  and  the  sale  to  the  Government  was  fully  con- 
firmed according  to  the  Regulations  in  that  behalf  provided. 

The  sale  having  been  confirmed,  the  Government  granted  a  lease  of  the  lands  for 
a  term  of  twenty  years  to  the  present  Appellant  and  his  brother,  to  whose  rights  the 
present  Appellant  has  succeeded ;  and  the  effect  of  these  transactions  was,  that  liiere 
having  been  a  confirmation  of  the  sale  made  for  the  purpose  of  satisfying  the  Govern- 
ment revenue,  the  Government  acquired  a  title  to  those  lands  under  the  Regulations, 
subject  only  to  be  impeached,  according  to  the  provisions  which  are  made  in  the 
Regulations,  by  a  suit  by'  parties  having  a  right  to  impeach  the  same. 

Some  questions  have  been  raised  in  the  course  of  the  argument,  upon  the  point 
whether  the  right  to  impeach  the  sale  belonged  simply  to  the  original  proprietors  of 
the  land,  or  whether  it  also  extended  t«  parties  claiming  under  those  proprietors, 
or  having  estates  under  those  proprietors  antecedently  to  the  sale  having  been  made. 
But  their  Lordships  have  no  doubt  upon  that  question,  that  the  right  to  im{)each  the 
sale  given  by  the  Regulations  was  not  merely  to  the  original  proprietors,  but  to 
parties  having  estates  derived  from  those  proprietors  antecedently  to  the  sale  being 
made. 

The  title  of  the  Government,  therefore,  under  the  sale,  being  valid,  subject  only 
to  its  being  impeached  by  a  suit,  the  title  of  the  lessees  under  the  Government  be- 
came equally  valid,  subject  only  to  the  same  liability  to  be  impeached  by  parties 
having  an  interest  in  the  lands  antecedent  to  the  sale  which  was  made. 

[462]  It  appears,  that  some  time  after  the  sale  had  taken  place,  the  Gtovernment 
became  sensible  that  the  sale  was  not  a  valid  sale.  It  does  not  appear,  however,  that 
there  was  any  admission  that  the  sale  was  invalid,  which  would  have  bound  the 
Grovernment  in  any  proceeding  taken  against  them,  and  much  less  does  it  appear 
that  any  admission  of  the  invalidity  of  the  sale  was  made  by  the  Watsons,  who 
claimed  under  the  lease  granted  to  them  by  the  Government. 

The  result,  however,  of  the  proceeding  appears  to  have  been,  that  the  Govern- 
ment, being  sensible  that  the  sale  was  not  a  valid  sale,  were  desirous  of  conoing  to 
an  arrangement  with  the  original  proprietors  of  the  estate,  and  for  the  restoration 
of  the  estate ;  but  the  position  of  the  Watsons,  the  lessees  under  the  Government, 
created  an  impediment  to  the  estate  being  absolutely  restored.  The  effect,  however, 
was,  that  a  negotiation  took  place  between  the  Government,  the  original  proprietors, 
and  the  Watsons,  the  lessees,  under  which  terms  were  to  be  settled  for  the  purpose 
of  restoring  the  estate  to  the  original  proprietors,  due  regard  being  had  to  the  claim 
of  the  Watsons,  the  lessees.  Now  Messrs.  Watson,  it  appears,  were  not  desirous  of 
retaining  their  right  under  the  lease  to  the  whole  of  the  property  which  had  been 
leased  to  them  by  the  Grovemment,  but  they  were  desirous  of  retaining  their  right 
to  a  portion  of  tlie  property  which  was  called  the  "  Jungle  Mehals ; "  accordingly, 
the  arrangement  resulted  in  this,  that  the  Watsons'  right  under  the  lease  in  the 
Jungle  Mehals  was  to  be  maintained,  but  that  their  right  in  the  other  property 
comprised  in  the  lease  was  to  be  restored  or  given  up  to  the  original  proprietors, 
and  all  the  rights  of  the  Government  were  also  to  be  given  up  to  them. 

That  arrangement  was  accordingly  made,  and  the  [463]  Watsons  took  a  new 
lease  of  the  Jungle  Mehals  from  the  original  proprietors  in  consequence,  at  a  re- 
duced rent.  The  Respondent,  whose  right  was  founded  on  an  antecedent  perpetual 
lease  granted  by  a  former  Zemindar,  does  not  appear  to  have  been  any  party  to  this 
arrangement,  and,  having  been  no  party  to  this  arrangemeiit,  he  institutes  the 
present  suit  for  the  purpose  of  displacing  the  lease  held  by  the  Watsons  under  the 
arrangement  made  with  the  Government  and  the  original  proprietors,  and  for  pos- 
session under  his  istimrary  lease,  with  mesne  profits.  At  the  hearing  of  the  suit, 
the  Sudder  Ameen  was  of  opinion  that  the  Plaintiff's  title  had  been  displaced  by  the 
original  sale  to  the  Government,  and  dismissed  the  suit.  That  decision  became  the 
subject  of  an  appeal  to  the  Sudder  Dewanny  Adawlut,  and  that  Court  revetaed  the 
Decree  of  the  Sudder  Ameen,  establishing  the  perpetual  lease  in  favour  of  the  Re- 
spondent, setting  aside  the  lease  to  the  Watsons,  and  decreeing  the  Respondent 
possession,  with  mesne  profits  from  the  time  when  the  Watsons  became  entitled  under 
their  lease. 

The  question  before  us  is,  whether  that  decree  ought  to  be  maintained  or  not. 

Now,  the  first  consideration  is,  how  does  this  matter  stand?  There  can  be  no 
doubt  that,  prima  facie,  according  to  Regulation  XI.  of  1822.  the  Appellant  is 

970 


Digitized  byVjOOQlC 


WATSON  V.  SREEMUNT  LAL  KHAN  [1854]      V  HOOBE  DID.  APP.,  4M 

entitled,  because  the  e£fect  of  that  Regulation  is,  that  on  the  Government  revenue 
falling  into  arrear,  and  a  Bale  made  by  the  Government  for  the  purpose  of  satisfy- 
ing that  arrear,  not  only  is  the  estate  of  the  original  proprietors,  which  has  been 
sold,  displaced,  but  all  under-tenures  founded  on  that  estate  is  also  liable  to  be 
avoided  and  annulled. 

Some  argument  might  turn  upon  the  question  of  [464]  their  being  properly 
avoided  and  annulled ;  but  beyond  all  question,  if  proper  steps  were  taken  for  the 
purpose  of  avoiding  and  annulling  the  under-tenures,  those  under-tenures  could 
not  stand  as  against  a  boTta  fide  sale  made  by  the  Government  for  the  purpose  of 
satisfying  the  arrears. 

Prima  facie,  therefore,  the  case  made  on  the  part  of  the  Appellant  appears  to 
be  perfectly  right  and  correct ;  and  it  rests,  therefore,  on  the  Respondent  to  displace 
the  position  of  the  Appellant,  and  to  show  that  the  lease  which  has  been  granted  to 
Messrs.  Watson  cannot  be  maintained  against  his  (the  Respondent's)  perpetual 
lease. 

Now,  the  Respondent  might  no  doubt  have  sued  for  the  purpose  of  setting  aside 
the  sale,  and  consequently  the  lease  which  was  granted  to  the  Watsons ;  but  no  pro- 
ceedings have  been  instituted  by  him  for  that  purpose.  The  grounds  on  which 
it  is  said  that  the  title  of  the  Appellant  cannot  be  maintained,  and  which  have  been 
argued  upon,  are  these: — first,  that  the  Appellant,  by  the  effect  of  the  arrange- 
ment made  with  him  and  his  brother  and  the  Government,  has  placed  himself  in  the 
position  of  a  mere  under-lessee  of  the  original  proprietors,  and,  therefore,  subject 
to  the  right  of  the  perpetual  lessee  derived  under  the  perpetual  lease  antecedent  to 
the  lease  of  the  Appellant;  and,  secondly,  it  is  said  that  the  Appellant  has. been 
so  mixed  up  in  the  compromise  which  was  entered  into  between  the  Government 
and  the  proprietors,  that  it  is  not  now  com|>etent  to  him  to  impeach  the  title  of  the 
Respondent  under  the  perpetual  lease ;  thirdly,  it  is  said,  that  according  to  the  terms 
of  the  Regulations,  the  Appellant  had  no  right  to  avoid  the  perpetual  lease,  or  that, 
if  he  had  a  right  to  avoid,  he  has  not,  in  fact,  avoided  it. 

[466]  Now,  with  regard  to  the  first  question,  that  the  Appellant  has  placed 
himself  in  the  position  of  an  under-lessee,  their  Lordships  think  upon  the  whole 
of  the  arrangement  between  these  parties,  it  is  perfectly  clear,  that  it  was  the 
intention  of  all  parties  by  that  arrangement,  that  the  right  of  the  Wataons  in  respect 
of  the  lease  granted  to  them  by  the  Government  should  be  maintained.  It  was  a 
compromise  between  the  Watsons,  the  Grovernment,  and  the  original  proprietors; 
and  part  of  the  terms  expressly  stipulated  by  the  Watsons  throughout  were,  that 
their  original  title  under  their  lease  should  be  maintained  as  to  the  Jungle  Mebals, 
and  their  Lordships  do  not  think  that  the  counterpart  of  the  lease  executed  by 
the  Watsons  to  the  original  proprietors  had  the  effect,  or  was  an  arrangement 
which  placed  the  Watsons  in  a  position  directly  contrary  to  that  in  which  it  was 
expressly  stimulated  they  should  be  placed,  and  for  which  that  very  instrument 
itself  was  prepared. 

On  the  next  ground,  whether  the  Appellant  has  been  so  far  a  party  to  these 
proceedings  as  to  be  estopped  from  disputing  the  title  of  the  Respondent,  the  same 
arguments  that  apply  to  the  first  point  also  apply  to  this.  It  is,  in  truth,  a  question 
of  compromise  and  arrangement  between  these  parties.  No  right  which  the  Re- 
spondent may  have  had  by  this  proceeding  to  impeach  the  title  of  the  Appellant 
derived  under  the  sale  was  in  any  degree  affected  by  that  arrangement,  and  their 
I>ordships,  therefore,  do  not  think  there  is  anything  in  that  arrangement  which 
could  affect  the  title  of  the  Appellant,  and  render  it  incumbent  on  him  to  submit 
to  the  lease  which  had  been  granted  to  the  Respondent. 

Upon  the  last  point,  which  is  a  simple  question  whether  the  Appellant  had  a 
right  to  avoid  the  lease  [466]  if  suflScient  measures  were  taken  to  avoid  it,  it  seems 
that  the  terms  of  Regulation  XI.  of  1822,  sec.  30,  are,  that  it  shall  be  liable  to  be 
avoided  or  annulled  by  the  purchaser  of  the  estate.  The  Watsons  must  be  considered 
as  the  purchasers  within  the  meaning  of  that  Regulation,  and  it  is  perfectly  clear, 
upon  the  whole  of  the  proceedings  in  the  suit,  that  the  proper  means  have  been 
taken  for  the  purpose  of  avoiding  it,  in  the  proceedings  which  were  taken  by  tiiem 
before  the  Collector,  to  which  tlie  Respondent  was  a  party,  for  the  purpose  of  setting 
aside  the  lease. 

The  Court  below,  in  giving  judgment  on  these  points,  appear  to  have  proceeded 
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mainly  upon  two  grounds:  first,  that  the  rights  of  an  alisent  party,  who  was  no 
party  to  the  compromise,  must  of  course  be  regarded.  The  Court  below  does  not 
seem  to  have  considered  that,  in  truth,  all  the  right  of  that  party  was  merely  to 
institute  a  suit  for  the  purpose  of  setting  aside  the  sale  which  had  been  made  to 
the  GiOTernment,  and  the  lease  which  had  been  granted  under  that  sale.  The  Court 
below  seems  also  to  have  proceeded  upon  some  notion  of  an  abandonment  by  the 
Watsons  of  their  title  under  their  lease,  but  it  is  perfectly  clear  upon  the  evidence 
in  this  case,  that  if  there  was  any  abandonment  at  all,  it  was  an  abandonment 
upon  terms,  and  that  the  Respondent,  if  he  adopted  the  abandonment,  must  also 
adopt  the  terms  on  which  that  abandonment  was  made. 

Their  Lordships,  therefore,  think  ihat  the  decree  of  the  Sudder  Dewanny  Court 
cannot  be  maintained;  and  the  effect  will  be,  to  reverse  the  decree  of  that  Court, 
of  the  13th  of  July,  1848,  and  restore  the  original  decision  of  the  Principal  Sudder 
Ameen  of  the  17th  of  November,  1846. 

The  Defendant,  Rajah  Ajoodhya  Ram  Khan,  was  [467]  ordered  by  the  Sudder 
Ameen  to  pay  the  costs.  Their  Lordships  do  not  disturb  that  part  of  the  decree. 
The  Respondent  will  have  to  pay  the  costs  of  the  appeal  from  the  Principal  Sudder 
Ameen  to  the  Sudder  Dewanny  Court-,  but  no  costs  of  appeal  in  this  Court. 


THE    GOVERNMENT    OF    BENGAL,— Appellants ;  NAWAB    JAFUR    HOSSEIN 
KaAN.—Betpondent*  [Feb.  3,  4,  6,  7,  13,  and  18,  1854]. 

On  appeal  from  the  Svdder  Dewanny  Adawlut  at  Calcutta. 

Resumption  by  Government  of  Numuk  sayer  mehals  (Saltpetre  duty  estates) 
upheld :  The  suuuds  of  the  Soobadar  of  Bahar,  the  ruling  power  previous 
to  the  Company's  accession  to  the  Dewanny,  purporting  to  grant  this  Govern- 
ment revenue  as  mocurrery  istimrary,  at  a  permanent  fixed  rent,  being 
declared  forgeries. 

Quaere. — ^Whether  the  Num»ik  sayer  mehals,  being  a  sayer  right,  was  not  wholly 
abolished  by  Ben.  Reg.  XXVII.  of  1793,  and  the  Bengal  Government,  in  their 
Sovereign  character,  had  not  an  absolute  right  to  resume. 

The  settlement  by  the  Government  with  a  proprietor  of  the  soil,  under  the 
Decennial  Settlement,  made  perpetual  by  Ben.  Reg.  VIII.  of  1793,  relate 
to  land  revenue  only,  and  not  to  sayer  duties  claimed  by  a  party  not  a  land 
proprietor. 

Semhle. — The  word  "  mocurrery,"  in  a  sunud,  does  not  necessarily  import 
"  perpetuity." 

This  appeal  arose  out  of  a  claim,  on  the  part  of  Burkut^on-Nissa  Begum,  grand- 
mother of  the  Respondent,  to  be  put  in  possession,  at  a  fixed  junmia,  of  certain 
Numuk  sayer  mehals  (Saltpetre  duty  estates)  in  Pergunnahs,  Sureea  and  Kusma, 
in  the  District  [468]  of  Tirhoot,  Bengal,  which  were  resumed  by  the  Bengal  Govern- 
ment in  the  year  1817. 

The  nature  and  tenure  of  the  Numuk  sayer  mehals,  and  the  mode  in  which  the 
Native  Governments  originally  collected  or  granted  this  revenue,  and  the  facts  and 
evidence  in  the  suit,  are  elaborately  detailed  in  the  judgment.  The  following  is 
a  short  statement  of  the  facts  of  the  case: — 

The  Respondent,  Nawab  Jafur  Hossein  Khan,  alleged,  that  in  the  year  1736,  his 
great  grandfather,  Khwajah  Ubd-ool-Ghunee,  became  entitled  to  the  mehals  in 
question,  under  sunud  or  grant  from  the  then  Nazim  of  Behar  to  himself  and  his 
posterity,  at  a  fixed  jumma  of  Rs.  2,101.  la.,  and  that  under  that  grant  his  great 
grandfather,  Ehwajah  Mahomed  Sumee,  his  great  grandmother,  Mussumat  Bebee 

*  Present:  Members  of  the  Judicial  Committee, — The  Lord  Justice  Knight 
Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  the  Right  Hon.  Sir  John  Jervis, 
Knt..  and  the  Lord  Justice  Turner. 
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• 

Sifut,  and  his  grandmother,  Burkut-oon-Nissa  Begum,  successively  held  the  property 
at  that  jumma  down  to  its  resumption  by  Government. 

It  appeared  that  Khwajah  Mahomed  Sumee  died  some  time  between  the  years 
1794  and  1799;  that  Bebee  Sifut  died  about  1806-6,  and  that  Burkut-oon-Nissa 
Begum  died  about  1816-17.  Upon  her  death,  the  Board  of  Commissioners  caused 
an  inquiry  to  be  instituted,  which  led  to  the  resumption  of  the  property  by  Govern- 
ment. On  the  occasion  of  this  inquiry,  Noor-ool-Husun  Khan,  the  son  of  Burkut- 
oon-Nissa  Begum,  represented  himself  as  entitled  to  the  property  at  the  fixed 
jumma  of  Rs.  2,101.  la.;  but  he  produced  no  sunud  in  support  of  his  title.  The 
documents,  however,  eventually  produced  by  him,  and  the  records  in  the  possession 
of  Government,  disclosed  the  following  facts: — ^With  respect  to  Suresa,  they  showed 
that  the  jumma,  instead  of  having  been  [469]  fixed,  was  constantly  varying  from 
the  year  1733  down  to  1780;  Uiat  at  that  time  the  jumma  of  three-fourths 
of  the  mehal  in  Suresa  was  Rs.  1,351 ;  that  in  1783  to  1794,  the  jumma,  in  respect 
of  these  three-fourths,  was  entered  in  the  name  of  Khwajah  Mahomed  Sumee; 
that  in  1799  and  1803,  the  like  jumma,  in  respect  of  these  three-fourths,  was  entered 
in  the  name  of  Babee  Sifut;  that  the  other  one-fourth,  in  the  year  1765,  belonged 
to  Baboo  Doorgbijy  Sing,  and  afterwards  to  Baboo  Surupjeet  Sing,  and  was  in  the 
year  1803  resumed  by  Government;  and  that  in  the  year  1803-4,  the  whole  of  the 
raehal  in  Suresa  was  entered  in  the  name  of  Bebee  Sifut,  at  Rs.  1,809,  at  which 
amount  the  jumma  subsequently  continued.  And,  with  respect  to  Kusma,  the 
documents  showed  that  the  jumma  constantly  varied  from  the  year  1760;  that  the 
property  formerly  belonged  to  Maharajah  Lai  BuUam,  and  was  resumed  by  Govern- 
ment about  1799,  and  that  in  that  year  the  jumma  first  became  Rs.  292.  Ip.,  and  in 
1803  was  paid  at  that  rate  in  the  name  of  Bebee  Sifut.  It  also  appeared,  that, 
on  the  death  of  Bebee  Sifut,  the  name  of  Burkut-oon-Nissa  was,  on  the  2nd  of  July, 
1806,  entered  on  the  records  at  tlie  jumma  of  Rs.  1,809.  12a.  as  to  Suresa,  and 
Rs.  292.  la.  as  to  Kusma.  The  result,  therefore,  was,  that  it  was  only  from  the 
year  1803  that  the  mehals  in  Suresa  and  Kusma  appeared  to  have  been  held 
together  at  the  jumma  alleged.  It  also  appeared  by  the  Government  records,  that 
although  in  1786-7  and  l793-4  the  sunuds  of  the  Mocurrerydars  of  the  District 
had  been  called  for  by  the  authorities,  and  copies  of  the  sunuds  had  been  kept  in 
the  Government  OflSce,  no  copy  of  any  sunuds  relating  to  the  mehals  in  quMtion 
was  to  be  found  there.  These  [470]  circumstances  appeared  to  negative  the 
supposition  of  an  ancient  grant  of  the  mehals  in  Suresa  and  Kusma  at  a  fixed 
jumma,  to  the  ancestor  of  Noor-ool-Husun  Khan.  It  was  also  a  known  circum- 
stance, that  on  the  occasion  of  the  Decennial  Settlement  (which  was  afterwards 
made  perpetual)  the  saltpetre  mehals  in  Tirhoot  had  not  been  included.  And,  as 
the  probability  appeared  to  be,  either  that  there  was  no  right  to  the  mehals  in  Noor- 
ool-Husun  Khan,  or,  that  if  there  was  any  such  right,  that  there  was  at  all  events 
no  right  to  hold  the  mehals  at  the  fixed  jumma  alleged,  but  that  Government  were 
entitled  to  assess  them  in  the  ordinary  manner,  the  Government  resumed  the 
mehals. 

On  the  3rd  of  September,  1818,  a  plaint  was  filed  in  the  name  of  Burkut-oon- 
Nissa  Begum  against  the  Government,  in  the  Patna  Provincial  Court,  for  posses- 
sion of  the  Numuk  sayer  mehtas,  which  she  claimed  to  be  entitled  to  under  a  grant 
from  former  azims  to  Khwajah  Ubd-ool-Gh"unee,  at  the  fixed  assessment  of  Rs. 
2,101.   la. 

Before  the  answer  was  put  in,  the  claimant  produced  a  sunud  from  Zyn-ood-deen 
Ahmud  Khan  to  Khwajah  Ubd-ool-Ghunee,  of  Pergunnah,  Suresa.  This  Sunud 
was  to  Khwajah  Ubd-ool-Ghunee  to  be  held  as  "  ba  furzundan,"  and  Government 
took  the  opinion  of  the  Mahomedan  law-officers  as  to  meaning  of  that  term ;  and 
their  answer  was  to  the  effect,  that  the  claim  was  invalid,  as  no  one  could  claim  the 
mocurrery  after  the  death  of  Khwajah  Udd-ool-Ghunee.  The  Collector  of  Tirhoot, 
on  behalf  of  the  Government,  by  his  answer,  insisted,  first,  that  no  reliance  could 
be  put  upon  the  sunud  adduced  by  the  Plaintiff,  which,  up  to  the  time  of  the  present 
suit,  was  not  entered  in  any  of  the  [471]  offices  of  Government ;  secondly,  that  if 
the  sunud  in  question  was  admitted  on  the  ground  of  its  being  authentic,  even  then, 
the  grant  was  liable  to  resumption,  by  reason  of  the  death  of  the  original  grantee, 
under  the  provisions  of  Reg.  VIII.  of  1793.  sec.  16;  and  thirdly,  that  if  the  sunud 
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in  question  was  taken  as  a  grant  including  descendants,  it  was  not  worthy  of  being 
upheld,  according  to  the  futwa  of  the  law  officers.  The  reply  combated  the  con- 
struction which  the  answer  put  upon  the  meaning  of  the  sunud,  and  on  the 
Regulations  which  were  there  cited.  And,  with  reference  to  the  non-production  of 
the  document  before  the  resumption  of  the  property  by  Gorernment,  the  Plaintiff 
explained  this  circumstance  by  saying,  that  he  had  never  been  required  to  produce 
the  sunud  by  the  Board  of  Commissioners.  The  Collector,  in  his  rejoinder,  re- 
iterated the  reasons  why  he  denied  the  validity  of  the  claim,  first,  that  the  Plaintiff's 
sunud  was  not  authentic :  secondly,  if  authentic,  the  mocurrery  in  question,  owing 
to  the  death  of  the  original  grantee,  according  to  the  sections  16  and  17  of  Reg. 
VIII.  of  1793,  reverted  to  the  State ;  and,  thirdly,  that  by  the  term  '  ba  furzundan ' 
being  inserted  in  the  sunud  adduced  by  the  Plaintiff,  no  title  was  made  out  for  the 
Plaintiff,  who  was  of  the  children's  children  of  the  original  grantee. 

The  cause  was  then  at  issue,  but  it  was  not  till  December,  1823,  that  the  claimant 
put  in  evidence,  for  the  first  time,  another  sunud,  dated  25th  Jumadeeoos-sanee, 
18th  Juloos  (a.d.  1736).  This  document  purported  to  grant  Perg^nnahs,  Suresa 
and  Kusma  at  a  fixed  jumma  of  Rs.  2,603.  Ip.  to  Ehwajah  Ubd-ooI-6hunee  as  a 
mocurrery  istimrary  to  continue  to  him  and  to  his  children,  generation  after 
generation. 

Before  the  case  was  decided,  a  Special  Commi»-[472]-8ioner  was  appointed  for 
the  Patna  Division  under  Regulation  III.  of  1828;  the  suit,  together  with  all  the 
proceedings  and  evidence,  was  transferred  to  that  Court ;  and,  on  the  5th  of  May, 
1829,  an  order  was  made  to  compel  the  complainant  to  bring  the  cause  to  a  hearing. 

On  the  30th  of  May,  1829,  the  Special  Commissioner  pronounced  his  decree  in 
the  cause,  dismissing  the  claim.  This  decree  proceeded  to  declare  that  although 
the  claimant  might  be  a  descendant  from  the  family  of  Ehwajah  Ubd-ool-Ghunee, 
she  was  not  his  direct  offspring;  consequently  her  objection  was  untenable.  That 
from  the  report  of  the  Record-keeper  of  the  Collectorate,  it  appeared,  that  from 
the  beginning  of  1141  Fusly,  the  mocurrery  salt  mehal  of  the  Pergunnahs  in  question 
had  not  been  at  a  fixed  unfluctuating  assessment;  the  mehal  sometimes  appeared 
under  the  item  of  "  miscellaneous,"  with  fluctuating  assessments,  and  sometimes  at 
its  present  jumma,  and  no  copy  of  the  sunud  was  ever  filed  in  the  Collectorate, 
although  several  times  called  upon  to  do  so,  and  although,  on  the  authority  of  this 
sunud,  the  claimant's  possession  was,  somehow  or  other,  allowed  to  continue,  yet 
it  was  clear  that  the  Collectors  had  never  looked  into  this  matter.  In  the  judgment 
of  the  Court,  the  claimant  appeared  to  have  no  claim  to  the  salt  mehals,  either  by 
the  Mahomedan  law  or  the  Regulations  of  Government.  It  was,  therefore,  ordered, 
that  claim  be  dismissed,  with  all  the  costs  of  the  case  against  her. 

After  this  decision  had  been  made,  it  was  considered  that,  as  the  case  had  been 
pending  previously  to  the  Reg.  III.  of  1828,  it  was  not  within  the  jurisdiction  of  the 
Special  Commissioner,  and  in  1830  it  was  ordered  that  the  cause  should  be  returned 
to  the  [473]  Patna  Provincial  Court.  This  was  accordingly  done,  and  the  Patna 
Provincial  Court  assumed  cognizance  of  the  cause  in  the  month  of  April,  1831.  In 
the  year  1833,  the  Patna  Provincial  Court  was  abolished,  and  the  suit  was  trans- 
ferred to  the  Zillah  Court  of  the  District  of  Tirhoot,  and  the  case  was  again  con- 
sidered in  that  Court.  On  the  27th  of  March,  1837,  the  Court  of  Tirhoot  gave 
judgment  in  the  suit,  and  after  observing  that  the  sunuds  were  open  to  considerable 
suspicion,  proceeded  in  these  terms: — "Independent  of  which,  the  second  sunud 
which  the  Plaintiff  has  produced  has  only  the  words  '  Ba  furzundan  '  (with  descen- 
dants) recorded  in  it,  and  has  not  the  words  '  nuslun  bad  nuslin '  and  '  butnun 
b&d  butnin  '  (generation  after  generation),  and  by  the  word  '  furzundan  '  agreeably 
to  the  futwas  (law  opinions)  of  the  law  doctors,  copies  of  which  are  on  this  file, 
only  direct  descent,  furzundan-i-sulubi,  is  meant.  Hence,  after  the  death  of  direct 
descent  of  Ubd-ool-Ghunee  and  the  extinction  of  such  descent,  this  mocurrery  became 
resumable ;  but  by  the  neglect  of  the  Collector  of  that  time  it  was  not  resumed ;  and 
when  the  existing  authority  took  the  case  into  consideration  it  was  resumed.  Under 
this  circumstance,  for  the  reasons  above  stated,  this  Mocurrerydar  has  no  title  for 
its  being  relinquished;  consequently,  it  is  ordered,  that  the  claim  of  the  Plaintiff 
be  dismissed,  with  costs." 
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From  this  decree  the  claimant  appealed  to  the  Sudder  Dewanny  Adatrlut  at 
Calcutta,  and  filed  a  petition  containing  the  grounds  of  her  appeal. 

The  case  came  on  before  Mr.  Abercrombie  Dick,  one  of  the  Judges  of  the  Sudder 
Court,  on  the  29th  of  September,  1841,  who  recorded  his  opinion  as  follows: — "  In 
my  judgment,  for  various  reasons,  the  [474]  claim  of  the  Plaintiff  (Appellant) 
appears  a  just  one,  and  she  is  entitled  to  the  restitution  of  the  salt  mehal  in  question 
and  the  recovery  of  the  mesne  profits  of  the  same.  Ist.  The  sunud  of  Nawab  AH 
Wurdee  Khan,  adduced  by  the  Plaintiff,  appears  perfectly  free  from  all  doubts  and 
suspicion ;  because,  at  the  time  the  sunud  in  question  was  granted,  Ali  Wurdee  Khan 
was  the  Soobahdar  of  Soobah  Behar.  2ndly.  It  is  quite  clear  that  the  Appellant 
and  her  ancestors  have  by  the  means  of  this  sunud,  and  the  second  sunud  granted  by 
Ahmud  Khan  Bahadur,  regularly  discharged  the  mocurrery  Government  revenue 
since  1797.  3rdly.  In  1804,  a  settlement  of  the  salt  mehal  in  dispute  was  effected  by 
Eistbundy  (instalments),  between  the  Government  and  Mocurrerydar,  and,  agree- 
ably to  which  Kistbundy,  the  mocurrery  revenue  was  discharged  until  the  resump- 
tion. Hence,  agreeably  to  the  Regulation  which  recognises  the  validity  of  the  sunud 
granted  for  land  by  Soobahdars,  it  is  just  and  proper  that  the  sunud,  on  which 
there  is  no  ground  for  suspicion,  should  be  considered  valid."  And  the  Court 
ordered,  that  the  judgment  of  the  Zillah  Court  of  Tirhoot  should  be  reversed,  and 
the  then  Appellant  put  in  possession  of  the  mehals  in  question,  and  receive  the  mesne 
profits  for  the  year  1225  Fusly  (1817,  A.D.). 

The  Appellants  petitioned  for  a  review  of  judgment,  which  the  Court  rejected. 
The  Appellants  then  appealed  from  this  Deere©  of  the  Sudder  Court,  and  the  Order 
refusing  a  review  of  judgment  to  England.  After  the  admission  of  the  appeal,  the 
present  Respondent,  on  the  representation  that  Burkut-oon-Nissa  Begum  was  dead, 
and  that  he  was  her  grandson  and  heir,  was  admitted  as  Respondents  in  the  appeal. 

[476]  Mr.  Wigram,  Q.C.,  and  Mr.  Lloyd,  Q.C.  (with  them  Mr.  Forsyth  and  Mr. 
Maule),  for  the  Bengal  Government  in  support  of  the  appeal. 

The  argument  turned  chiefly  upon  the  validity  of  the  sunuds,  and  the  suspicious 
€ircumstance.s  under  which  they  were  produced.  The  principal  points  urged  by  the 
Appellants,  were — 

First.  That  the  right  claimed  in  the  suit  was  a  sayer  right,  consisting  of  a  claim 
to  duties  on  saltpetre,  and,  that  such  right  was  absolutely  abolished  by  Ben. 
Regs.  VIII.  of  1793,  and  XXVII.  of  1793,  so  that,  even  if  the  sunuds  were  genuine, 
&  grantee  could  have  no  title  against  the  Government's  right  of  resumption. 

Second.  That  the  term  "  ba  furzundan,"  in  the  sunud  relied  upon  by  the  Re- 
spondent-, conferred  no  title  on  him,  as  those  words  created  a  limitation  in  tail 
male,  which  terminated  with  the  lineal  heir  of  the  original  grantee;  it  being  an 
estate  tail  male  created  by  the  Sovereign  power  run  out.  1  Macnaghten's  Prins.  of 
Mah.  Law,  p.  331,  Th*  Government  v.  MaJiarajah  Konwur  Baioo  Kerut  Singh  (6 
Ben.  Sud.  Dew.  Rep.  100),  Uussummata  Hyoron-nita  v.  Mofukhir-olridam  (1  Ben. 
Sud.  Dew.  Rep.  107,  note).  Prof.  Wilson's  Glossary,  voce  "  Furzund." 

Third.  That  it  was  a  fiscal  matter,  which  the  Mahomedan  Giovernments  granted 
and  resumed  at  pleasure,  and  that  as  the  Bengal  Government  succeeded  to  these 
Sovereign  powers,  the  right  of  resumption  followed  as  a  matter  of  power  vested  iu 
them  on  their  assumption  of  the  Government.  The  East  India  Company  v.  Syud 
Ally,  referred  to  in  voL  2  Gleig's  Life  of  Sir  T.  Monro,  pp.  376,  390. 

[476]  Fourth.  That  the  Court  below  improperly  received  as  evidence  the  sunuds 
without  the  proof  required  by  Ben.  Regs.  II.  of  1819,  sec.  28,  and  XIV.  of  1825, 
sec.  3  (see  also  upon  this  point,  2  Archbold,  p.  1323-32;  Gihha  v.  Pike  (9  Mee.  and 
Wels.  351);  Goslin  v.  Coiry  (8  Scott  N.R.  25);  Sordun,  v.  CowUm  (3  Jur.  1027; 
Martin  v.  Podger  (5  Burr.  2631).  And,  as  the  weight  to  be  given  to  fresh  evidence, 
Create  v.  Barrett  (1  Croni.  Mee.  and  Ros.  919) ;  Weak  d.  Burge  v.  Callaway  (7  Price, 
677) ;  Thurtell  v.  Beaumont  (1  Bing.  339). 

Mr.  R.  Palmer,  Q.C,  and  Mr.  Leith,  for  the  Respondent,  contended,  that  the 
Numuk  sayer  mehals  were  not  liable  to  resumption  by  any  of  the  R^;iilationB  relied 
upon  by  the  Appellants,  as  those  Regulations  had  no  application  to  sayer  duties. 
Baillie  "  On  the  Land  Tax  of  India,"  p.  xxiv.  That,  even  if  th^  had  such  a  right 
to  resume,  it  was  barred  by  lapse  of  time,  Maha  Raja  M-eera-j  Baja  Mahat/tb  Chund- 
Bahadoor  v.  The  Bengal  Government  (4  Moore's  Ind.  App.  Cases,  466),  Baboo  Byjnath 
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Sahoo  V.  GovcrntnetU  (4  Ben.  Sud.  Dew.  Rep.  275),  Th*  East  India  Company  v.  Odii- 
churn  Paul  (ante  [5  Moo.  Ind.  App.],  p.  43),  as  the  evidence  proved  that  Burkut-oon- 
Niesa  Begum,  and  her  ancestors,  had  not  only  a  valid  title  as  Istimrary  Mocurrerydar 
of  the  Numuk  sayer  mehals  under  valid  grants  from  the  Mahomedan  GSovernment, 
The  Government  v.  Maharajah  Konwur  Bahoo  Kerut  Singh  (6  Ben.  Sud.  Dew.  Rep. 
100),  Deodutt  Rai  v.  Oodwtmt  Rat  (4  Ben.  Sud.  Dew.  Rep.  226),  Bunglal  Ghowdhry 
V.  Ramnauth  Dass  (2  Ben.  Sud.  Dew.  Rep.  114,  6),  but  also  a  good  possessory  title 
of  eighty  years,  and  that  the  Government  had  recognised  the  validity  of  the  sunuds. 
t^Tt]  Judgment  was  reserved,  and  now  delivered  by 

The  Lord  Justice  Turner  (July  5,  1854). — The  question  in  this  case,  is,  whether 
the  late  Respondent,  Burkut-oon-Nissa  Begum,  the  grandmother  of  the  now  Re- 
spondent, Nawab  Jafur  Hossein  Khan,  was  in  her  lifetime  entitled  to  hold  the  Numuk 
sayer  mehal  of  two  Pergunnahs  called  Suresa  and  Eusma,  within  the  District  of 
Tirhoot,  in  the  Province  of  Behar,  in  the  Presidency  of  Bengal,  at  a  fixed  jumma  of 
Rs.  2063.  Oa.  Ip.  The  Numuk  sayer  mehal  is  the  revenue  which,  before  the  accession 
of  the  East  India  Company  to  the  Dewanny,  was  derived  by  the  Native  Governments 
from  the  manufacture  of  saltpetre,  and  upon  the  CtBnpany's  accession  to  the  Dewanny 
they  became  entitled  to  this  revenue,  subject,  of  course,  to  any  valid  and  effectual 
disposition  of  it  which  might  have  been  made  by  the  Native  Governments,  in  so  far 
as  the  Company  might  be  bound  by  such  dispositions.  The  mode  in  which  this 
revenue  was  collected  before  the  Company's  accession  to  the  Dewanny  appears  to 
have  been,  that  the  Zemindars,  on  whose  lands  the  saltpetre  was  produced,  collected 
it  from  the  Nooneeahs  or  manufacturers  in  kind,  receiving  from  them  about  one- 
half  of  the  produce,  of  which  the  Zemindars  retained  one-fourth,  and  delivered  the 
remaining  three-fourths  to  the  oflScers  of  the  Government ;  and  the  same  mode  of 
collection  and  division  seems  to  have  prevailed  after  the  Company's  accession  to  the 
Dewanny,  except  that  the  collection  from  the  Nooneeahs,  and  the  subsequent  dis- 
tribution of  it,  was  made  in  money  according  to  the  actual  current  value  of  the 
saltpetre. 

These  facts  appear  from  the  report  of  the  Numuk  [478]  sayer  mehals,  which  is  to 
be  found  in  the  papers,  where  it  is  stated  that  previously  to  the  Company's  accession 
to  the  Dewanny,  the  Zemindars  of  Tirhoot  collected  the  saltpetre  from  the  Nooneeahs 
or  manufacturers  in  kind,  receiving,  it  would  appear,  about  one-half  of  the  produce; 
of  this  they  retained  one-fourth,  delivering  the  remaining  three-fourths  to  the  puUic 
oflScers.  Subsequently  to  the  accession,  the  same  system  appears  to  have  prevailed, 
excepting  that  the  Maliks,  or  proprietors,  collected  from  the  manufacturers,  in 
money,  according  to  the  actual  current  value  of  the  saltpetre,  and  they  in  their  turn 
paid  the  proportion  of  public  revenue  into  the  treasury. 

Both  before  and  after  the  Company's  accession  to  the  Dewanny,  the  Gkivernment 
revenue  consisted  of  three-fourths  of  the  one-half  which  was  received  from  the 
Nooneeahs,  the  remaining  one-fourth  of  what  was  so  received  being  retained  by  the 
Zemindars. 

Such  being  the  general  outline  of  the  rights  of  the  Native  Governments,  and 
the  Government  of  India,  and  of  the  Zemindars,  in  the  saltpetre  collected  by  the 
Nooneeahs,  it  will  be  convenient  in  the  first  place  to  consider  how  this  case  stands 
upon  the  evidence,  without  reference  to  the  sunuds,  the  authenticity  of  which  was 
so  much  discussed  in  the  argument,  and  to  some  matters  more  immediately  con- 
nected with  those  documents. 

It  appears  that  the  fixed  jumma  of  Rs.  2063.  Oa.  Ip.  at  which  the  Numuk  sayer 
mehal  of  the  two  Pergunnahs,  Suresa  and  Eusma,  is  claimed  to  be  held,  is  composed 
of  two  parts,  namely,  Rs.  1809  for  Pergunnah,  Suresa,  and  Rs.  251.  Oa.  Ip.  for 
Pergunnah,  Eusma.  It  further  appears,  as  to  Pergunnah,  Suresa,  from  the  Wasil 
baky  papers  (that  is,  papers  signed  by  Government  oflScers,  [479]  stating  the  sums 
collected  and  balances  outstanding),  the  Eistbundy  of  1803-4,  and  the  Report  of 
1806,  that  from  1785-6  to  1803-4,  three-fourths  of  the  salt  mehal  of  this  Pergunnah 
(and  it  is  observable  that  in  the  Report  of  1806  these  three-fourths  are  called  the 
salt  mehals)  were  held  at  a  jumma  of  Rs.  1351,  and  were  recorded  at  that  jumma, 
both  in  the  Decennial  Settlement  book  of  1789-90,  and  in  the  Quinquennial  Settle- 
ment of  1794-5,  in  the  name  of  Ehwajah  Mahomed  Sumee,  and  in  the  book,  1799- 
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1800,  were  recorded  in  the  name  of  Bebee  Sifut,  wife  and  heir  of  the  Khwajah.  This 
appears  by  the  Wasil  baky  accounts,  the  Ristbundy  and  the  Report  of  1805-6.  And 
this  holding  at  Rs.  1351  is  carried  back  to  the  year  1780-1  by  the  Report  of  the  11th 
of  August,  1824,  put  in  by  the  Appellants;  and  the  same  documents  show,  that  in 
1803-4,  Rs.  458.  12a.  were  added  to  the  jumma  for  the  one-fourth  resumed  mocurrery 
of  Baboo  Surupjeet  Sing,  and  that  the  salt  mehals  of  Suresa  were  thenceforth  held 
at  Rs.  1809.  12a.  up  to  1817,  and  were  recorded  in  the  name  of  Bebee  Sifut  until  the 
year  1806,  and  afterwards  in  the  name  of  BUrkut-oon-Nissa,  her  daughter  and  heir. 

This  is  in  fact  the  account  which,  appears  in  the  papers  in  the  suit.  It  is  an 
account,  first,  of  the  year  1785-6,  in  which  three-fourths  of  the  mehal  jumma,  is 
stated  to  be  Rs.  1351,  and  there  is  "  Received  as  follows,  1351  rupees,"  that  is,  for 
the  year  1785-6.  That  continues  again  in  the  year  1786-7,  which  is  described  as 
"  I  mehal  jumma,  1351,  annually,"  and  it  is  also  described  in  the  same  manner  in  the 
Wasil  baky  account  for  1787-8.  Then  in  the  year  1803-4  the  "  Kistbundy,  of  salt 
mehal  of  Pergunnah,  Suresa "  is  described  as  "  Three  shares  of  Nizamut,  1351 
rupees  "  (I  have  an  observation  to  make  upon  that  [480]  word  "  Nizamut  "  presently, 
"  and  fourth  share  458 ;  "  and  the  Report  of  1806  states,  that  "  the  salt  mehals  of 
Pergunnah,  Suresa  are  recorded  in  the  Decennial  Settlement  book  of  1119  Fusly 
(a.d.  1789-90),  and  in  the  Quinquennial  Settlement  book  of  1202  Fusly  (a.d.  1794-5), 
at  the  jumma  of  1351  rupees,  in  the  name  of  Khwajah  Mahomed  Sumee;  "  and  in  the 
Book  1207  Fusly  (a.d.  1799-1800),  the  mehals  in  question  are  set  down  at  the  same 
jumma  "  in  the  name  of  Bebee  Sifut,  wife  of  the  Khwajah,"  and  then  in  1211  Fusly 
(a.d.  1804),  "  in  the  name  of  Malik  Mocurrerydar."  In  the  Report  of  the  11th  of 
August,  1824,  there  is  a  statement  of  the  jumma  at  which  the  Pergunnah  of  Suresa 
has  been  held  for  periods  long  antecedent  to  those  to  which  we  are  referring.  And 
in  that  report  the  jumma  of  Rs.  1351  commences  in  the  year  1780-81,  carrying  it 
back  through  a  few  years  beyond  the  period  to  which  the  Respondent's  evidence 
extended. 

The  same  documents  show  that  in  the  year  1803-4,  Rs.  458.  12a.  were  added  to 
the  jumma  for  the  one-fourth  share  of  the  resumed  mocurrery  of  Baboo  Surupjeet 
Sing.  That  appears  from  the  Report  of  1806.  In  the  settlement  book  of  1807 
Fusly,  about  Pergunnah,  Eusma,  it  is  stated  in  that  Report  that  "  the  Government 
revenue  of  the  salt  mehals  of  this  Pergunnah  in  the  Wasil  baky  of  1213  Fusly  is 
inserted  at  a  junmia  of  Rs.  1809.  12a."  Then  it  appears  upon  the  evidence  that  the 
salt  mehals  of  Suresa  were  thenceforth  (that  is,  from  1803-4)  held  at  Rs.  1809.  12a. 
up  to  1819,  and  were  recorded  in  the  name  of  Bebee  Sifut  until  the  year  1806,  and 
afterwards  in  the  name  of  Burkut-oon-Nissa,  her  daughter  and  heir.  This  is  what 
appears  in  the  documents,  independently  of  the  sunuds,  in  reference  to  Pergunnah, 
Suresa. 

[481]  As  to  Pergunnah,  Kusma,  the  case  as  it  appears  upon  the  documents  above 
referred  to,  is  somewhat  different.  The  fixed  jumma  of  Rs.  254.  Oa.  Ip.  for  this 
Pergunnah  does  not  appear  upon  the  documents  put  in  by  the  Respondent  at  any 
time  before  the  year  1804,  when  it  is  found  in  the  Kistbundy  of  the  2l8t  of  January, 
in  that  year,  in  connection  with  an  allowance  to  Rajah  Mudho  Sing,  and  a  charge  for 
impressing  the  seal,  amounting  together  to  Rs.  38,  making  the  total  payment  for 
this  Pergunnah,  of  Rs.  292.  Oa.  Ip.,  and  then  the  Government  demands  Rs.  254.  Ip. 
allowance  to  Rajah  Mudho  Sing,  at  2  per  cent. ;  Sud-doee  Rs.  26,  Mohrana,  for 
impressing  the  seal,  Rs.  12,  making  Rs.  38  additional,  and  bringing  it  to  Rs.  292  Ip., 
which  is  stated  at  the  head  of  the  document  as  the  amount  of  the  Kistbundy.  The 
jumma  of  Rs.  254.  Oa.  Ip.  is  however  carried  back  for  two  or  three  years ;  the  same 
thing  happened  with  respect  to  Pergunnah,  Kusma  as  happened  with  respect  to 
Pergunnah,  Suresa.  The  jumma,  which  is  contended  to  be  the  fixed  jumma,  is 
carried  back  by  the  Report  of  1824,  a  few  years  before  the  period  to  which  the  Re- 
spondent's evidence  had  carried  it,  and  the  payment  of  it  was  continued  to  the  year 
1817. 

It  further  appears  from  another  Report  of  the  25th  of  May,  1820,  that  on  the  2nd 
of  July,  1806,  Pergunnahs  were  issued  for  ejecting  the  name  of  Bebee  Sifut  from 
the  Records,  and  inserting  in  lieu  thereof  the  name  of  Burkut-oon-Nissa,  and  for 
giving  her  the  receipt  and  account  as  mocurrery  holder.  In  the  preceding  passage 
it  is  stated,  "  In  accordance  to  which  two  Pergunnahs  were  written,  dated  the  2nd  of 
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Julj,  1806,  one  in  the  name  of  Mirza  Furzund  Uli,  Tahsilder  of  Pergunnah,  Suresa, 
directing  that  agreeably  to  the  petition  of  Rampurshad,  Mokhtar  of  Mu8-[4823' 
aumat  Bebee  Burkut-oon-Nissa  Begum,  daughter  of  Bebee  Sifut,  wife  of  Khwajah 
Mahomed  Sumee,  deceased,  the  name  of  Bebee  Sifut  should  be  erased  from  the 
Records,  and  in  lieu  thereof,  the  name  of  Mussumat  Burkut-oon-Nissa  Begum,  heir 
of  Bebee  Sifut,  deceased,  be  recorded,  and  to  receive  the  revenue  from  heir ;  "  and  in 
addition  to  what  has  been  above  mentioned,  there  is  a  decree  of  1812,  in  a  suit 
brought  hj  Burkut-oon-Nissa,  against  one  of  the  Nooneeahs,  in  which  it  is  stated, 
that  from  the  documents  filed  in  the  case  it  appeared  that  the  mocurrery  istimrary 
(perpetual  salt  mehal)  belonged  of  old  to  the  Plaintiff,  Burkut-oon-Nissa,  as  her 
inheritance. 

There  is  also  a  very  important  document,  being  a  proceeding  of  the  Collector 
of  Tirhoot,  dated  the  30th  of  June,  1813,  in  which,  upon  a  tender  being  made  to 
farm  some  salt  mehals,  including  those  of  Suresa  and  Eusma,  the  Collector  refused 
the  tender,  upon  the  ground,  amongst  others,  that  the  salt  mehals  of  Suresa  and 
Eusma  were  the  Mocurrery  istimrary  tenure,  of  which  the  jumraa,  apart  from 
farming  engagement,  was  in  the  name  of  Burkut-oon-Nissa,  daughter  of  Ehwajah 
Mahomed  Sumee ;  and  there  appears  to  have  been  a  proposal  by  other  parties  for 
these  mehals,  at  an  increased  jumma ;  and  the  statement  is,  "  As  the  petitioners  have 
presented  a  tender  for  the  farm  of  the  salt  mehals,  at  the  jumma  of  Rs.  30,500,  and 
the  salt  mehals  of  Pergunnahs,  Suresa  and  Eusma  are  the  mocurrery  istimrary 
tenure,  of  which  the  jumma,  apart  from  Theekadaree  (farming  engagement),  is  in 
the  name  of  Burkut-oon-Nissa  Begum,  daughter  of  Ehwajah  Mahomed  Sumee,  de- 
ceased." The  decision  come  to  being,  that  the  tender  of  the  farm,  therefore,  cannot 
be  accepted. 

This  proceeding  of  the  Collector  appears  to  have  [483]  been  adopted  by  the 
Government,  as  will  be  found  by  the  report  on  the  Numuk  sayer  niehal,  under  the 
date  of  the  27th  of  October,  1815.  This  is  a  very  elaborate  Report  upon  the  subject 
of  the  Numuk  sayer  mehal.  It  refers  to  another  report,  dated  the  17th  and  18th 
of  August,  1813,  in  which  there  is  this  statement :  "  The  Collector  having  again 
submitted  reports  on  the  subject  of  offers  made  to  engage  for  the  mehals,  and  having 
at  the  same  time  suggested  that  the  balances  should  be  recovered  from  oflScers 
attached  to  the  Commercial  Presidency  at  Patna,  who,  there  was  reason  to  believe, 
had  been  concerned  clandestinely  in  the  late  farm ;  the  Board  furnished  him  with 
instructions  to  the  following  purport,  with. respect  to  the  tender  made  by  Rogoorani 
Bhooder,  etc. ;  the  Board  were  disposed  to  accept  their  offers  (exclusive,  however, 
of  the  mehal  situated  in  the  mocurrery  of  Burkut-oon-Nissa  and  Setaram,  which  was 
included  in  their  offer."  So  that  the  Government  appears  to  have  adopted  the 
report  of  the  Collector  of  Tirhoot,  of  June,  1813. 

It  is  to  be  observed,  however,  that  this  same  Report  of  the  27th  of  October,  1815, 
notices  a  Report  of  a  former  Collector,  of  the  2nd  of  May,  1801,  which  stated,  that 
the  salt  mehals  were  farmed  in  Pergunnahs,  Suresa  and  Eusma,  distinguishing  those 
Pergunnahs  from  Tonkee,  in  which  the  mehal  was  stated  to  be  claimed  as  mocurrery. 
And,  in  October,  1815,  it  is  stated  in  the  report  of  the  Collector  that  "  it  was  let  in 
farm  in  the  following  year,  that  it  was  also  farmed  in  Pergunnahs,  Suresa  and 
Eusma ;  in  Tonkee  it  was  claimed  as  mocurrery ;"  making  a  distinction,  therefore, 
between  it  being  farmed  in  Suresa  and  Eusma,  and  its  being  claimed  as  mocurrery 
in  Tonkee. 

It  is  to  be  observed,  also,  that  the  Report  of  the  [484]  5th  of  May,  1820,  states, 
that  in  the  Settlement  book  of  1211  Fusly  (a.d.  1803-4),  a  fourth  share  of  the  salt 
mehal,  the  resumption  of  Baboo  Surupjeet  Sing,  is  recorded  as  the  khas  tenure,  at 
a  jumma  of  Rs.  458.  12a. 

It  is  further  to  be  remarked  that  there  is  not  in  evidence  any  Wasil  baky  account 
of  that  year  or  the  following  year,  and  that  the  report  of  1824,  which  purports  to 
be  founded  on  the  Pareenah  and  Amanat  dufter  papers,  shows  the  jumma  of  the  salt 
mehals,  both  of  Suresa  and  Eusma,  to  have  been  fluctuating  as  to  Suresa  up  to  the 
year  1780,  and  as  to  Eusma  up  to  the  year  1795. 

Again,  it  is  to  be  remarked,  that  in  the  Settlement  books  of  1789-90  and  1799- 
1800,  Bebee  Sifut  is  described  as  farmer  of  the  Numuk  sayer  mehal.  The  description 
in  the  Settlement  books  is,  "  Farmer,  wife  of  Ehwajah  Mahomed  Sumee  Mocurrery- 
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dar."  And  she  is  also  mentioned  as  Theekh-daree,  and  not  Malik,  in  the  proposed 
Theekh-daree  jumma  of  1799. 

In  the  argument  on  the  part  of  the  Respondent,  some  reliance  was  placed  upon 
the  alleged  discrepancy  between  the  Collector's  Reports  of  1820'  and  1824 ;  the 
Report  of  1820  stating,  that  there  had  been  an  increase  in  the  jumma,  and  the  latter 
part  of  that  Report  stating,  that  "  no  increase  or  decrease  ever  appears  to  have 
taken  place  in  the  mocurrery  jumma  in  question,  and  in  the  files  in  question,  copy 
of  the  sunud  does  not  appear."  But  the  difference  between  these  Reports  does  not 
appear  to  their  Lordships  to  be  entitled  to  much  weight,  for  the  Report  of  1820  is 
based  on  the  records  of  the  Collector's  office,  and  does  not  refer  to  the  Amanat  dufter 
papers.  And,  besides,  it  seems  to  be  confined  to  tiie  period  subsequent  to  1789,  and 
not  to  have  extended  back  to  the  earlier  periods  to  which  the  Report  of  1824  is  ad- 
dressed. [486]  It  seems  probable  that  there  would  be  no  accounts  in  the  Collector's 
office  of  a  date  prior  to  1789. 

Their  Lordships  feel  that  it  would  be  difficult,  upon  the  materials  to  which  they 
have  already  adverted,  to  arrive  at  any  satisfactory  conclusion  upon  the  question 
before  them.  On  the  one  hand,  the  proceeding  of  the  Collector  in  1813,  adopted, 
as  it  would  seem,  by  the  Government,  affords  very  cogent  evidence  that  the  salt 
mehals  of  these  Pergunnahs  were  always  held  at  a  fixed  jumma.  And  the  other 
documents  fix  the  amount  of  the  jumma  at  which  they  were  held  for  a  considerable 
period.  But,  on  the  other  handi  the  Report  of  1824  shows  the  jumma  of  these 
mehals  to  have  been  fluctuating  in  more  early  times.  It  was,  indeed,  urged  on  the 
part  of  the  Respondent  that  no  credit  ought  to  be  given  to  the  Report  of  1824  ;  that 
its  discrepancy  from  the  Report  of  1820  of  itself  disentitles  it  to  credit ;  and  that 
it  is,  moreover,  a  document  compiled  in  the  office  of  Government  from  materials  which 
have  not  been  authenticated  or  even  produced  in  the  cause.  It  has  been  already 
observed,  that  but  little  weight  can,  in  the  opinion  of  their  Lordships,  be  attached 
to  the  discrepancy  between  the  Reports  of  1820  and  1824.  And,  before  yielding  to 
the  Respondent's  other  objections  to  the  Report  of  1824,  it  is  material  to  consider 
the  nature  and  history  of  the  documents  on  which  that  Report  purports  to  be  founded, 
and  how  the  statements  contained  in  it  are  affected  by  the  other  evidence  in  the 
cause. 

This  Report  is  the  report  of  the  Record  Keepers  of  the  Collectorate  of  Tirhoot, 
and  it  purports  to  contain  a  detailed  account,  taken  from  the  Amanat  dufter  papers 
of  the  jumma  of  these  mehals,  as  to  Suresa,  from  1736,  the  date  of  the  earliest  of 
the  sunuds,  to  [486]  which  we  shall  presently  refer;  and  as  to  Rusma  from  1762, 
an  account  which  is  also  to  be  found  in  the  answer  of  the  Government,  and  in  the 
letter  of  the  Collector  of  Tirhoot  to  the  officiating  Commissioner  of  Revenue,  dated 
the  16th  of  June,  1831. 

Now  the  Amanat  dufter  was  an  office  for  the  deposit  of  revenue  records  during 
the  Mahomedan  rule,  and  the  Amanat  dufter  records  are  referred  to  in  the  Report 
of  1813,  on  the  affairs  of  India  (the  5th  Report).  These  records  were,  as  their  Lord- 
ships have  ascertained  by  inquiries  which  they  have  caused  to  be  made,  transferred 
to  the  officer  of  the  Board  of  Revenue  at  Calcutta,  and  the  Report  of  1824  s{>eaks  of 
the  Amanat  dufter  papers,  and  also  of  the  Pareenah  papers  (other  old  records),  to 
which  it  refers  as  having  been  received  from  the  Board.  There  is  every  reason, 
therefore,  to  believe,  that  these  papers  were  in  the  office  in  which  the  Report  of  1824 
was  compiled,  and  were  derived  from  the  proper  custody.  But  still  the  results 
derived  from  them  may  not  have  been  correctly  deduced.  And  with  a  view  to  this 
question  it  is  material  to  look  at  the  other  evidence  in  the  cause. 

Upon  examining,  then,  the  other  evidence,  it  appears,  that  all  documents  which 
the  Respondent  has  produced,  whether  Wasil  baky  papers  (that  is,  papers  signed  by 
Government  officers,  stating  the  sums  collected  and  balances  outstanding),  or  Kist- 
bundies  given  by  the  parties  to  Government,  so  far  as  they  go  back,  agree  with  the 
details  taken  from  the  Amanat  dufter  papers.  But  the  Respondent  has  produced 
evidence  as  to  Suresa  only  so  far  back  as  1785,  and  as  to  Kusma  only  so  far  back  as 
1803-4.  As  far  as  the  evidence  goes  back,  there  is  no  disagreement  between  the 
Wasil  baky  and  Kistbundy  documents  on  the  one  hand,  and  Amanat  dufter  papers  on 
the  other.     [487]  It  is  in  the  more  early  period  to  which  the  Wasil  baky  and  Kist- 
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bundj  papers  do  not  extend,  that  the  difference  in  the  amount  of  the  jumma  is  to  be 
found,  and  as  to  that  period  the  Respondent  has  produced  no  evidence.  The  im- 
portance of  producing  such  evidence  cannot  have  been  overlooked  by  the  Respondent, 
for  the  statements  of  the  Report  are  at  variance  with  the  existence  of  the  fixed 
jumma  contended  for;  and  the  opportunity  of  producing  the  evidence  was  not 
wanting;  for  the  Report  of  1824  was  filed  in  Court,  in  the  month  of  August  in  that 
year.  And  long  after  that  period,  when  the  cause  was  heard  before  the  Zillah  Judge, 
in  1837,  a  great  mass  of  evidence  was  produced  on  the  part  of  the  Respondent. 

In  this  state  of  circumstances,  their  Lordships  feel  that  it  is  impossible  to  dis- 
regard the  Report  of  1824,  and  that  the  most  which  could  be  done  with  reference  to 
that  Report  would  be,  to  send  the  case  back  for  further  inquiry,  if,  upon  the  whole 
evidence  taken  together,  no  satisfactory  conclusion  could  be  arrived  at. 

This  brings  us  to  the  consideration  of  the  sunuds,  and  the  matters  more  im- 
mediately connected  with  them.  It  appears,  from  the  year  1816,  the  subject  of  the 
salt  mehals  was  much  considered  by  the  Government  of  India ;  and  the  inquiries  as 
to  the  salt  mehals  of  these  Pergunnahs  were  set  on  foot  by  Mr.  Deane,  the  Com- 
missioner of  Behar  and  Benares.  Some  documents  were  produced  on  the  part  of 
Burkut-oon-Nissa  upon  the  occasion  of  this  inquiry,  and  it  was  contended  on  the 
part  of  the  Respondent  that  both  the  sunuds  in  question  were,  or,  at  all  events,  that 
one  of  them  was,  at  this  time  produced  to  Mr.  Deane.  The  letter  of  the  27th  of 
February,  1817,  was  relied  upon  [488]  in  proof  of  such  production.  It  is  a  letter 
addressed  by  the  acting  Secretary  of  Tirhoot  to  Mr.  Kennedy,  the  Superintendent 
of  the  Numuk  sayer  raehal,  and  it  is  in  these  terms:  "  Sir,  The  Commissioner  having 
had  before  him  the  case  of  the  Numuk  sayer  mocurrery  in  Pergunnahs,  Suresa  and 
Eusraa,  and  also  in  Nagurbusee  in  Zillah,  Tirhoot,  and  being  of  opinion,  as  well 
from  the  documents  produced  by  Noor-ool-Husun  Khan,  the  heir  of  Burkut-oon-Nissa 
Begum,  in  whose  name  the  mocurrery  is  held,  as  from  the  nature  of  the  mehal  itself, 
that  the  original  mocurrery  sunud  said  to  have  been  granted  to  Ubd-ool-Ghunee,  if 
authentic,  was  not  intended  to  be  perpetual,  and  cannot  be  binding  on  Government, 
and  that  the  continuance  of  the  mehal  to  his  successors  was  never  confirmed  by  or 
notified  to  Government,  and  that  it  ought  consequently  to  have  been  resumed  on  the 
death  of  the  first  incumbent ;  I  am  directed  to  desire  that  you  will  resume  the  Numuk 
sayer  comprehended  in  the  said  mocurrery,  and  proceed  to  make  a  settlement 
thereof,  in  conformity  to  the  general  rules  with  which  you  were  furnished  on  the 
30th  of  December  last  in  regard  to  the  Numuk  sayer." 

It  was  contended  on  the  part  of  the  Respondent,  that  it  appeared  from  that 
document  that  either  both  the  sunuds,  or  one  of  them,  were  or  was  produced.  But 
when  the  document  comes  to  be  examined,  it  is  found  that  the  document  was  merely 
to  refer  to  an  original  mocurrery  sunud  as  having  been  said  to  have  been  granted 
to  Ubd-ool-Ghunee.  The  expression  is,  that  he  is  of  opinion,  "  as  well  from  the 
documents  produced  as  from  the  nature  of  the  mehal  itself,  that  the  original 
mocurrery  sunud  said  to  have  been  granted  to  Ubd-ool-Ghunee,  if  authentic,  was 
not  intended  to  be  [489]  perpetual."  It  refers,  therefore,  to  an  allegation  having 
been  made  of  the  existence  of  such  a  sunud,  and  not  to  any  such  sunud  having  been 
produced.  And  the  examination  of  Burkut-oon-Nissa's  Vakeel  proves  that  no  such 
sunud  was  then  produced.  That  examination  is  as  follows :  "  When,  according  to 
Section  25,  Regulation  XIX.,  1793,  a  proclamation  was  issued  calling  for  sunuds, 
why  did  you  not  then  produce  your  alleged  mocurrery  sunud  on  which  you  found  your 
claim?"  The  answer  is,  "  There  was  no  notice  or  proclamation  issued  in  the  name 
of  my  client ;  consequently,  the  sunud  was  not  produced ;"  showing,  therefore,  that 
at  that  time  the  sunud  was  not  produced. 

Under  these  circumstances,  the  (iovernment,  in  February,  1817,  resumed  the 
salt  mehals  of  these  Pergunnahs.  And  here  the  matter  appears  to  have  rested  until 
July  in  that  year,  when  an  instrument  was  registered  purporting  to  be  a  sunud  of 
the  year  1745,  under  the  seal  of  Zyn-ood-deen  Ahmud  Khan.  This  instrument  is 
in  these  terms: — "  Mcotsuddies  present  and  future,  of  Pergunnah,  Suresa  Surkar 
Hajeepoor,  appendant  to  Soobab  Behar.  Be  it  known  to  you,  it  is  come  to  my 
knowledge  that  the  salt  villages  of  Pergunnah  aforenamed,  bearing  assessment  of 
Rs.  1809  annually,  agreeably  to  sunud  of  former  Nazims,  is  an  istimrary  mocurrery 
grant  (or  a  grant  in  perpetuity,  on  a  fixed  jumma)  in  the  name  of  Ehwajah  Ubd-ool- 
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Ghunee,  with  descendants ;  consequently,  the  estate  in  question,  bearing  assessment 
as  aforenamed,  has  been  continued  and  confirmed  as  before,  from  the  1150  Fusly, 
to  the  Khwajah  aforenamed,  and  descendants.  You  are  hereby  desired,  that  on 
account  of  abwab  (cesses),  behriat  and  furmayushat  (presents  or  [490]  orders), 
i-purgunatee,  etc.,  you  will  make  no  demand  whatever,  or  cause  any  interference 
with  and  in  the  estate  in  question,  so  that  the  Khwajah  aforenamed,  by  paying  the 
fixed  assessment  to  Government,  might  enjoy  tbe  mocurrery  in  question." 

It  is  to  be  observed,  therefore,  that  this  purports  to  be  a  sunud  confined  to 
Suresa  entirely,  and  to  be  a  confirmation  of  a  previous  grant  of  the  salt  mehal  of 
Suresa,  in  favour  of  Khwajah  Ubd-ool-Ghunee,  and  his  descendants,  at  a  perpetual 
fixed  jumma  of  Rs.  1809.  But  no  such  previous  grant  was  then  registered.  The 
registration  of  the  sunud  of  1745  was  followed  by  a  petition  presented  in  March, 
1818,  for  a  reconsideration  of  the  case.  But  nothing  appears  to  have  been  done 
upon  this  petition ;  and  the  next  step  in  these  proceedings  appears  to  have  been 
that  of  the  3rd  of  September,  1818,  when  the  plaint  in  the  suit  was  filed  by  Burkut- 
oon-Nissa  Begum,  for  the  recovery  of  the  salt  mehals  of  these  Pergunnahs,  with  mesne 
profits  received  by  the  Government. 

Up  to  this  time  there  is  no  trace  upon  the  evidence  of  any  sunud  having  been 
brought  forward,  except  the  alleged  sunud  of  1745.  It  is  true,  indeed,  as  was 
pointed  out  on  the  part  of  the  Respondent,  that  the  plaint  speaks  of  "  sunuds."  The 
language  of  the  plaint  is,  "  My  client's  great  grandfather  came  from  Cashmere  to 
this  country,  and  established  a  saltpetre  factory,  and,  under  considerable  outlay, 
established  and  obtained  salt  mehals  in  the  Pergunnahs  aforenamed,  and  obtained 
from  the  former  Nazims,  istimrary  mocurrery  sunuds  for  the  same,  as  a  grant  to 
himself  and  posterity."  No  doubt,  therefore,  the  plaint  refers  to  one  of  the  sunuds ; 
but  it  is  to  be  observed,  that  the  plaint  does  not  specify  the  sunuds,  and  it  is  clear 
that  [491]  if  the  Respondent  had  any  title,  it  could  be  by  sunud  only;  and  there 
must  be  more  than  one  sunud,  as  the  alleged  sunud,  which  had  been  registered, 
extended  only  to  Suresa,  and  was,  moreover,  a  sunud  of  confirmation  only.  It  does 
not  appear,  therefore,  that  any  reliance  can  justly  be  placed  upon  this  expression 
in  the  plaint. 

The  suit  appears  to  have  lingered  for  some  time  after  its  institution.  But  in 
March,  1819,  the  alleged  sunud  of  1745  was  produced  to  the  Officer  of  salt  mehals, 
and  this  was  followed  by  a  proposal  for  compromise  in  May,  1819.  I  do  not  think 
it  necessary  to  go  through  the  document.  It  appears  that  there  was  this  proposal 
of  compromise.  This  proposal  was  communicated  to  the  Board  of  Revenue  by  a 
letter  dated  the  16th  of  July,  and  was  rejected  by  them  by  a  letter  of  the  10th  of 
August,  1819.  These  letters  are  of  some  importance,  as  a  good  deal  was  said  upon 
the  subject  of  them  in  the  argument. 

The  letter  of  the  16th  of  July,  1819,  contains  this  paragraph: — "I  have  the 
honour,  likewise,  to  forward  to  your  Board  herewith  a  copy  of  the  plaint  filed  by 
the  Mocurrerydar  in  the  Patna  Court,  upon  an  examination  of  which,  together  with 
that  of  the  original  sunud,  which  accompanied  my  letter  of  the  28th  of  March,  it 
will  be  for  your  Board  to  decide  whether  it  may  not  be  more  advantageous  to  the 
interests  of  Government  to  relinquish  the  Pergunnahs  in  question  on  the  terms 
offered,  than  to  run  the  risk  of  the  Plaintiffs  obtaining  a  decree  in  Court,  which 
would  unquestionably  be  followed  by  a  demand  of  restitution  of  all  that  I  have 
hitherto  collected,  and  perhaps  by  an  action  for  damages  in  having  attached  the 
mehal  unjustly.  The  question  of  right  on  their  part  rests,  I  [492]  conceive,  entirely 
on  the  validity  of  the  sunud,  of  which  I  have  already  expressed  my  doubts ;  for  it 
M  a  circumstance  certainly  liable  to  create  suspicion,  that  at  the  time  Mr.  Deane 
«alled  on  the  Begum's  Mokhtar  (Meer  Juafur  Shah)  to  produce  any  document  he 
might  possess  which  would  tend  to  supjwrt  or  establish  her  claims,  the  sunud,  the 
most  important  document  he  could  bring  forward,  was  not  produced,  and  stated  by 
him  not  to  be  found ;  yet  from  the  date  of  registry  affixed  to  it,  compared  with  the 
date  of  the  Commissioner's  order  to  me,  on  the  subject  of  the  resumption,  your 
Board  will  perceive  that  there  is  not  a  greater  difference  than  two  or  three  months." 

Then  the  letter  of  the  10th  of  August,  1819,  is  in  these  terms: — "The  Numuk 
sayer  mehal  of  Pergunnahs,  Suresa,  Kusma,  and  Nagurbuses  was  formerly  held 
under  a  mocurrery  and  istimrary  sunud  bv  Ubd-ool-Ghunee,  from  whom  it  descended 
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to  the  late  Burkut-oon-Nissa  Begum ;  after  whose  death,  in  consequence  of  no  valid 
title  having  been  produced  by  her  heir,  the  mehal  was  ordered  to  be  resumed  bj  the 
late  Commissioner;  but  since  that  time  the  heir  has  produced  a  document  purport- 
ing to  be  a  sunud,  under  the  seal  of  Zjm-ood-deen  Ahmud  Khan,  which  confirms  to 
Ubd-ool-Ghuuee,  '  ba  furzundan,'  a  former  mocurrery  and  istimrary  grant  said  to 
have  been  made  to  the  above  person.  There  is  nothing  in  the  sunud  itself  which 
leads  one  to  suspect  its  being  a  forgery;  but  its  not  having  been  produced  with  the 
documents  brought  forward  when  the  late  Commissioner  called  for  the  titles  of 
the  heir  of  the  late  Burkut-oon-Nissa  Begum,  affords  strong  grounds  for  suspecting 
the  validity  of  it."  Then  he  goes  on  to  state  other  grounds  [493]  which  might  lead 
to  suspicion  of  the  validity  of  the  document. 

These  letters  were  relied  on  by  the  Respondent  as  evidence  that  not  only  the 
alleged  sunud  of  1745,  but  also  the  alleged  sunud  of  1735,  had  then  been  produced, 
and  they  were  relied  upon  also  upon  this  ground,  that  the  letter  of  the  10th  of 
August,  1819,  refers  not  only  to  the  Numuk  sayer  mehal  of  Suresa,  but  also  to  tliat 
of  Eusma,  which  is  not  mentioned  in  the  alleged  sunud  of  1745.  But  it  is  observable, 
that  the  letter  of  the  10th  of  August,  1819,  is  in  answer  to  the  letter  of  the  16tli  of 
July  of  that  year,  which  clearly  refers  only  to  the  sunud  of  1745,  and  that  tlie 
letter  of  the  10th  of  August,  when  it  refers  to  what  had  been  produced,  refers  to 
that  sunud  only.  It  says,  "  Since  that  time  the  heir  has  produced  a  document  pur- 
porting to  be  a  sunud  under  the  seal  of  Zyn-ood-deen  Ahiiiud  Khan."  which  clearly 
is  the  sunud  of  1745.  And  the  reasonable  interpretation  of  the  part  of  that  letter 
which  refers  to  Kusms  seems,  therefore,  to  be,  either  that  Kusma  was 
considered  to  be  included  in  Suresa,  or  that  the  passage  referring  to 
Kusma  had  reference  to  the  claim  which  had  been  made,  and  not  to  the 
evidence  which  had  been  adduced  in  support  of  it.  The  question  of  the  validity  of 
the  sunud  must  indeed  at  this  time  have  been  deemed  to  be  of  little  importance,  as 
the  Government  had  been  advised  that  the  grant  produced,  whatever  it  may  have 
been,  had  determined. 

The  proposal  for  compromise  having  been  rejected,  tlie  suit  proceeded.  The 
Government  put  in  their  answer,  by  which  they  insisted,  amongst  other  things,  that 
the  sunud  produced  (meaning,  as  clearly  appears  by  the  context,  the  sunud  of  1745) 
could  not  be  [494]  relied  on.  The  Respondent  replied,  and,  in  the  replication,  un- 
doubtedly referred  to  some  sunud  different  from  that  of  1745,  and  containing  more 
extensive  words  of  inheritance.  But  still  there  was  no  mention  in  terms  of  the 
sunud  of  1735.  When,  however,  the  cause  was  at  issue,  the  first  document  produced 
on  the  part  of  the  Respondent  was  an  instrument  purporting  to  be  a  sunud  of  the 
year  1735,  under  the  seal  of  Mahomed  Ali  Wurdee  Khan. 

In  the  Respondent's  case  we  have  that  sunud,  and  it  is  in  these  terms — "  To  the 
oflBcers  present,  and  future  of  Pergunnahs,  Suresa  and  Kusma,  Surkar,  Hajeepoor, 
Muyaf,  Sooba,  Behar,  be  it  known.  As  the  honest  Khwajah  Ubd-ool-Ghunee  has 
established  salt  mehals  in  the  Pergunnahs  aforementioned,  and  has  brought  Qulumee 
Shorah  (saltpetre)  into  use,  and  has  petitioned  that  some  arrangement  may  be  made, 
so  that  he  might  pay  the  yearly  revenues  to  Government,  and  enjoy  the  profits  him- 
self, and  his  posterity  after  him,  generation  after  generation,  and  which  arrange- 
ment should  be  free  from,  and  not  susceptible  to,  any  change  or  alteration  in 
future:  adverting,  therefore,  to  his  right  and  to  his  good  management,  the  mehal  in 
question  has  been  settled  at  an  equal  and  fixed  jumma  of  Rs.  2063  Ip.,  in  the  name 
of  Khwajah  Ubd-ool-Ghunee  as  a  mocurrery  istimrary,  fixed  (permanent)  tenure, 
to  continue  to  him  and  to  his  children  and  dependents  (relatives)  in  perpetuity,  with- 
out any  specification  of  name  or  division,  so  that  himself  and  his  children  and 
dependents  (relatives),  generation  after  generation,  might  possess  and  enjoy  the 
mehal  in  question  to  their  full  and  entire  satisfaction,  and  pay  yearly  the  mocurrery 
jumma  into  the  Government  Treasury,  and  enjoy  the  profits.  The  Khwajah  [495] 
aforenamed,  and  his  children  and  dependents  (relatives),  being  considered  as 
fixed  Mocurrery  Istimrarydar,  should  suffer  no  change  and  alteration  in  the  tenure, 
and  also  be  subject  to  no  increase  or  any  other  demand  for  cesses,  requisitions  (as 
presents),  and  behree  (charge  for  any  requisite  expenses,  etc.)." 

It  may  as  well  be  observed  here,  that  the  Government  had  been  advised,  that  the 
sunud  of  1746  did  not  contain  words  of  inheritance  suflBciently  ample  to  carry  the 
property  to  the  descendants  of  Khwajah  Ubd-ool-Ghunee,  and  that  that  circumstance 
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had  been  communicated  in  the  meantime  to  the  Reepoudeut,  and  that  communication 
had  been  made  anterior  to  the  production  of  this  sunud  of  1735. 

That  document  being  put  in,  there  can  be  no  doubt  that  this  instrument,  if 
genuine,  was  sufficient  to  entitle  Burkut-oon-Nissa  to  the  salt  mehal  of  these  Per- 
gunnahs.  That  has  not  been  denied  at  the  bar.  But  this  cause  was  first  tried  before 
a  Special  Commissioner,  and  he  discredited  both  this  alleged  sunud  and  the  alleged 
sunud  of  1745.  And,  it  haring  afterwards  appeared  that  the  Special  Commissioner 
had  no  jurisdiction,  the  cause  was  again  tried  before  the  Judge  of  the  Patna  Court, 
who  arrived  at  the  same  conclusion  as  to  the  authenticity  of  these  alleged  sunuds. 
Upon  an  appeal  from  this  last  decree,  however,  the  Judges  of  the  Sudder  Court  have 
held  these  alleged  sunuds  to  be  valid,  and  we  have  now  to  determine  between  these 
conflicting  opinions. 

That  these  alleged  sunuds  have  been  brought  forward  under  circumstances  of 
very  grave  suspicion,  admits  of  no  que&tion.  But  to  reverse  the  Decree  of  a  Court 
upon  the  ground  of  suspicion  merely,  would  be  going  much  too  far.  There  are, 
however,  facts  in  [496]  this  case  which  appear  to  their  Lordships  to  be  irreconcile- 
able  with  the  authenticity  of  these  sunuds.  As  to  Suresa,  the  alleged  perpetual 
jumma  is,  according  to  the  sunud  of  1746,  Rs.  1809 ;  but,  according  to  the  Respon- 
dent's own  evidence  (without  reference  to  the  doubt  thrown  upon  it  by  the  Report  of 
1824),  the  jumma  of  the  three-fourths  up  to  1803-4  was  Rs.  1351 ;  and  in  1803, 
Rs.  458  1 2a.  were  added  for  the  one-fourth  resumed  mocurrery  of  Baboo  Surupjeet 
Sing,  thus  making  the  total  jumma  to  amount  to  Rs.  1809  12a.  Tliere  is  no 
explanation  of  this  difference  of  12  anas  in  the  amount  of  the  jumma.  But  there 
are  stiU  more  important  considerations  affecting  this  resumed  one-fourth.  The 
Respondent's  position  is,  that  this  one-fourth  was  one-fourth  of  the  Government 
revenue  granted  out  to  Baboo  Surupjeet  Sing  for  life..  But  the  grant  to  Baboo 
Surupjeet  Sing  was,  or  appears  to  have  been,  at  least,  in  the  year  1763-4.  And  if 
there  had  been  a  previous  grant  in  1735  or  1745  of  the  entire  revenue,  at  Rs.  1809, 
how  could  the  one-fourth  granted  in  1763-4  amount  to  Rs.  458  12a.,  the 
one-fourth  of  Rs.  1,809  being  only  Rs.  452  4a.?  It  thus  appears, 
that  this  resumed  one-fourth  was  not  one-fourth  of  the  Government  share,  and  this 
is  confirmed  by  the  Eistbundy  of  1804,  in  which  the  fourth  is  mentioned  as  a  fourth 
share,  in  contradistinction  to  the  three  shares  of  Nizamut.  Again,  in  the  Amanat 
dufter  papers  relating  to  the  fourth  share  of  Baboo  Doorg  Begah  Sing  and  Baboo 
Surupjeet  Sing,  the  mocurrery  jumma  of  the  salt  mehal  of  the  fourth  is  set  down 
at  Rs.  125  only,  and  a  subsequent  sunud,  in  which  it  was  recorded  at  Rs.  435,  was  set 
aside,  as  not  corresponding  with  these  Amanat  dufter  papers.  And  it  would  appear, 
there-[497]-fore  that  if  the  jumma  of  Rs.  458  was  paid  to  Baboo  Surupjeet  Sing, 
of  which,  however,  no  evidence  has  been  given  on  the  part  of  the  Respondent,  it 
must  have  been  so  paid  in  increase  of  the  jumma  at  which  he  held,  and  by  an 
arrangement  with  him  quite  independent  of  the  jumma  which  he  paid.  As  to 
Pergunnah,  Eusma,  too,  the  payment  of  the  revenue  to  the  Government  appears  to 
have  been  commenced  only  upon  the  resumption  from  Rajah  Raj  Bullub,  in  1803. 
And  if  there  had  been  a  previous  grant  of  the  salt  mehal  of  this  Pergunnah,  at 
Rs.  254  Oa.  Ip.,  how  is  it  to  be  accounted  for  that  in  the  Eistbundy  of  1803,  the 
Respondent  submitted  to  be  charged  with  the  allowance  of  Rs.  26,  in  favour  of 
Rajah  Madho  Sing,  and  also  with  other  charges  which  are  contained  in  that  Eist- 
bundy? 

These,  and  the  other  facts  of  this  case,  lead  their  Lordships  to  the  conclusion, 
that  the  sunuds  of  1735  and  1745  are  not  authentic.  They  are  the  documents  on 
which  the  Respondent  has  alleged  the  istimrary  tenure  to  be  founded,  and  having 
alleged  it  to  rest  upon  them,  and  having  failed  to  make  good  that  allegation,  he 
must  abide  by  the  failure,  and  is  not,  in  our  opinion,  entitled  to  resort  to  any  pre- 
sumption which  possibly  might  otherwise  have  been  made,  although  it  would  be 
difficult  to  raise  a  presumption  on  a  question  of  this  nature,  the  question  being, 
not  whether  the  mehal  is  rent  free,  but  whether  a  rent  admitted  to  be  due  has  been 
permanently  fixed. 

Having  arrived  at  this  conclusion  as  to  the  validity  of  the  sunuds,  it  is  un- 
necessary for  their  Lordships  to  give  any  opinion  upon  the  questions  which  were 
discussed  in  argument,  whether  the  Numuk  sayer  mehals  has  been  wholly  abolished, 
and  whether  the  [498]  Government  have,  in  any  event,  the  right  to  resume  by  virtue 
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of  their  Sovereign  power.  Their  Lordships  give  no  opinion  upon  those  points. 
The  Judges  of  the  Sudder  Court  appear,  however,  to  have  considered  that  the 
question  in  this  case  was  set  at  rest  by  the  Decennial  Settlement,  that  the  settlement 
then  entered  into  with  the  ancestor  of  the  Respondent  became  permanent  and 
perpetual,  under  Reg.  VIII.  of  1793.  But  that  Regulation  seems  to  their  Lordships 
to  relate  to  the  land  revenue,  and  to  settlements  concluded  with  the  actual  pro- 
prietors of  the  soil,  and  to  have  no  relation  to  the  Numuk  sajer  mehals,  or  anv  settle- 
ment made  in  respect  of  it  with  persons  who  were  not  proprietors  of  the  soil,  and 
neither  the  late  nor  the  present  Respondent  appears  to  have  been  proprietor  of  the 
soil.  Our  opinion,  therefore,  differs  from  that  of  the  Judges  of  the  Sudder  Court 
upon  this  point. 

It  has  not  escaped  their  Lordships'  attention,  that  in  one  of  the  precedents  cited 
in  this  case,  it  was  intimated  that  the  word  "  Mocurrery  "  may  import  perpetuity. 
But  their  Lordships  apprehend  that,  although  it  may  have  that  import,  this  is  not 
the  necessary  meaning  of  the  word,  and  they  are  satisfied  that,  as  used  in  the  docu- 
ments in  this  case,  it  has  not  that  import. 

Upon  these  grounds  their  Lordships'  recommendation  to  Her  Majesty  will  be,  to 
reverse  the  Decree  of  the  Sudder  Court,  and  the  subsequent  Orders  founded  upon 
it,  and  to  restore  the  decision  of  the  Patna  Court,  dismissing  the  Respondent's  claim, 
with  costs.  But  their  Lordships  think  that  the  case  has  been  involved  in  so  much 
obscurity  by  the  proceedings  on  the  part  of  the  Government  and  its  officers,  that 
there  was  enough  to  justify  the  appeal  from  the  Decree  of  the  Patna  Court,  and  that 
no  costs  ought  to  be  given  [499]  subsequent  to  that  Decree.  I  am  not  sure  whether 
the  costs  have  not  been  paid,  and,  if  so,  they  must  be  refunded  and  set  right. 


IN  RE  THE  NAWAB  OF  SURAT*  [June  30,  1854]. 
On  petition  from  Bombay. 

An  Act  of  the  Legislature  of  India,  No.  18  of  1848,  empowered  the  Governor  in 
Council  of  Bombay  to  administer  the  private  estate  of  the  late  Nawab  of 
Surat,  and  it  was,  by  section  2,  enacted,  "  that  no  act  of  the  said  Governor 
of  Bombay  in  Council  in  respect  of  the  administration  to,  and  distribution 
of,  such  property,  from  the  date  of  the  death  of  the  said  Nawab,  should  be 
liable  to  be  questioned  in  any  Court  of  Law  or  Equity."  No  provision  was 
made  for  an  appeal  from  the  Governor's  decision.  In  pursuance  of  the  power 
conferred  by  this  Act,  the  Government  agent  at  Surat,  to  whom  the  matter 
was  referred,  made  an  award  distributing  the  estate  in  certain  shares,  among 
the  heirs  of  the  deceased,  which  award  was  confirmed  by  the  Governor  in 
Council. 

Upon  an  application  by  a  claimant  dissatisfied  with  the  award  to  the  Judicial 
Committee,  for  leave  to  appeal  from  the  Governor  in  Council's  confirmation 
of  the  award:  Held,  that  the  award  was  not  such  a  judicial  act  as  to  come 
within  the  operation  of  sec.  3  of  the  Statute,  3rd  and  4th  Will.  IV.,  c.  41,  or 
the  7th  and  8th  Vict.,  c.  69,  and  could  not  be  entertained  by  the  Judicial 
Committee  without  a  special  reference  to  them  by  the  Crown,  under  section 
4  of  the  Statute,  3rd  and  4th  Will.  IV.,  c.  41. 

This  was  an  application  for  leave  to  appeal  against  an  adjudication  of  the 
Governor  of  Bombay,  founded  on  an  award  made  under  an  Act  of  the  Legislative 
Council  of  India,  No.  18  of  1848,  for  the  administration  of  the  private  estate  of  the 
late  Nawab  of  Surat,  which  arose  under  the  following  circumstances: — ^The  Peti- 
tioners were  Meer  Jafur  Alee,  the  son-in-law  of  Meer  Ufzooloddeen  Khan,  the  late 
Nawab  of  Surat,  and  father  of  Zeeoon-nissa  Larlee  Begum,  and  Ruheemoou-nissa 

*  Present :  Members  of  the  Judicial  Committee, — The  Lord  Justice  Knight  Bruce, 
the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  the  Lord  Justice  Turner,  the  Right  Hon. 
Sir  John  Patteson,  Knt.,  and  the  Right  Hon.  Sir  John  Dodson,  Knt. 
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Begum,  infants  (the  grandchildren  of  the  late  [600]  Nawab),  and  Ameer-oon-nissa 
Begum,  the  widow  of  the  deceased  Nawab. 

It  appeared  from  the  petition,  that  Meer  Ufzooloddeen  Khan,  from  the  year 
1821  until  hia  death,  enjoyed  the  dignity  and  immunities  of  Surat  with  the  sanction 
of  the  British  Groyernment  in  India,  under  the  provisions  of  certain  articles  of 
agreement,  entered  into  on  the  13th  of  May,  1800,  between  the  East  India  Company 
and  Nusseeroddeen  Khan,  the  father  of  Ufzooloddeen  Khan,  whereby,  in  consequence 
of  his  surrendering  up  to  ihe  East  India  Company  the  civil  and  military  govern- 
ment of  Surat,  it  was  provided,  that  he  should  continue  exempt  from  the  jurisdiction 
of  the  Courts  of  Justice,  and  should  be  at  liberty  to  dispense  justice  over  hi» 
relations  or  seivants.  Meer  Ufzooloddeen  Khan  died  on  the  8th  of  August,  1842, 
leaving  no  son  surviving  him,  and  the  title  was  declared  extinct,  and  the  property 
taken  possession  of  by  the  Government.  On  the  26th  of  August,  1848,  an  Act  of  the 
Legislature  of  India,  No.  XYIIL,  entitled,  "  An  Act  for  the  administration  of  the 
estate  of  the  late  Nawab  of  Surat,  and  to  continue  privileges  to  his  family,"  was 
passed,  which  invested  the  Government  of  Bombay  with  power  to  administer  the 
private  estate  of  the  deceased  Nawab,  and  after  settlement  and  payment  of  the 
claims  against  the  Nawab,  at  the  time  of  his  death,  to  make  distribution  of  the 
remainder  among  his  family.  Among  the  claimants  to  the  property,  as  heirs,  were 
the  Petitioner,  Meer  Jaf  ur  Alee,  and  his  two  daughters,  who  claimed  the  whole  estate, 
The  agent  for  the  Government,  Mr.  Frere,  to  whom  the  matter  was  referred,  by  his 
award,  was  of  opinion,  that  there  was  no  proof  of  a  custom  in  the  family  of  the  late 
Nawab,  by  which  his  children  were  exclu-[501]-8ively  entitled  to  the  whole  property, 
and  that  it  was  not  proved  that  it  was  the  intention  of  the  late  Nawab  to  constitute 
any  particular  person  to  the  exclusion  of  those  who  would  be  heirs  under  the  rules 
of  the  Mahomedan  law  of  succession ;  and  he,  therefore,  decreed  that  the  property 
should  be  divided  into  sixteen  shares,  and  awarded  eight  shares  to  Meer  Jafur  Alee's 
two  daughters,  and  the  other  eight  shares  among  the  other  relations  of  the  deceased 
Nawab. 

The  Petitioner,  Meer  Jafur  Alee,  on  behalf  of  his  daughters,  appealed  to  the 
Bombay  Government  against  the  above  award,  insisting,  that  it  was  against  the  late 
Nawab's  intentions.  On  the  27th  of  July,  1853,  the  Government  of  Bombay  in- 
formed the  Petitioner  that,  on  a  full  consideration  of  the  appeal  preferred  by  him 
on  behalf  of  his  daughters,  against  Mr.  Frere's  decision,  they  had,  under  section  2, 
of  Act  9,  No.  18,  of  1848,  adjudged  the  succession  as  follows :  to  his  daughters,  four 
shares  each,  to  the  Nawab's  widows,  one  share  each,  and  to  the  two  great  grandsons 
of  the  Nawab's  great  grandfather's  brother  in  the  male  line,  three  shares  each,  and 
thus  confirmed  the  award.  After  an  ineffectual  application  to  the  Board  of  Directors 
of  the  East  India  Company  for  a  review  of  the  case,  the  Petitioners  presented  a 
petition  to  Her  Majesty  in  Council  for  leave  to  appeal,  and  for  a  reference  of  the 
petition  to  the  Judicial  Committee.  The  petition  was  in  the  ordinary  form,  but  the 
Registrar  of  the  Privy  Council  being  doubtful  whether  it  was  within  the  pro- 
visions of  the  Privy  Council  Act,  3rd  and  4th  Will  IV.,  c.  41,  sec.  3,  the  present 
application  was  made  to  their  Lordships  for  leave  to  appeal. 

[502]  The  Solicitor-General  (Sir  Bichard  Bethell),  and  Mr.  Ayrton,  supported 
the  motion. — ^We  insist  that  the  confirmation  of  the  award  by  the  Governor  in 
Council,  under  section  2,  of  the  Act  of  the  Legislature  of  India,  No.  18  of  1848,  was 
of  a  judicial,  and  not  a  Sovereign  character,  and  the  proper  subject  of  an  appeal 
to  the  Queen  in  Council.  It  was  similar  to  the  judicial  functions  formerly  exercised 
by  the  Governor-General,  under  the  powers  of  the  Statute,  2l8t  Gteo.  III.,  c.  70,  sec. 
21,  from  whose  award  or  decision  an  appeal  to  the  King  in  Council  was  as  of  course. 
The  jurisdiction  of  the  President  and  Council,  as  a  Court  of  appeal,  was  abolished 
by  Statute,  37th  Geo.  III.,  c.  142,  sec.  18,  and  the  Bombay  Charter  founded  upon 
that  Act  provides  for  an  appeal  to  the  King  in  Council  from  the  Supreme  Courts, 
thereby  created.  Statute,  47th  Geo.  III.,  sess.  2,  c.  68,  sec.  1,  empowers  the  Bombay 
trovernment  to  make  laws  and  regulations  for  the  good  order  of  the  town  of  Bombay, 
but  an  appeal  is  given  by  sec.  2.  So  Bom.  Reg.  lY.  of  1827,  ch.  23,  cl.  10  (Bom.  Code, 
p.  159),  expressly  provides,  that  there  shall  be  no  bar  to  the  full  and  unqualified 
exercise  of  Her  Majesty's  pleasure,  in  receiving  or  rejecting  appeals  from  the  Sudder 
Courts.     Although  it  is  enacted,  that  the  award  is  not  to  be  questioned  in  any 
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Court  of  law  or  equity,  yet  that  cannot  deprive  a  subject  of  the  right  of  appeal  to 
the  Sovereign.  There  are  no  restrictive  words  taking  away  an  appeal,  and  we  insist 
that  an  appeal  lies  to  the  Judicial  Committee  as  now  constituted,  the  same  as  an 
appeal  lay  from  the  President  and  Council  to  the  King  ih  Council,  before  the 
passing  of  the  Statute,  37th  Geo.  HI.,  c.  142.  The  recognition  of  the  Sovereign 
character  [603]  of  th^  Nawab  of  Surat,  and  the  exemption  of  himself,  family  and 
servants,  by  Bom.  Reg.  II.,  of  1827,  sec.  21,  cl.  2,  from  the  cognizance  of  the  Civil 
Courts  of  Justice,  are  not  unfrequent  in  India.  Bom.  Reg.  XVII.  of  1827,  sec.  29, 
cl.  2.  The  fact  of  the  Government  making  the  Nawab,  as  it  were,  gclitus  lege,  has 
created  this  anomalous  position. — [The  Lord  Justice  Knight  Bruce :  Does  any  objec- 
tion arise  upon  that  point)  Is  not  the  question  confined  to  this, — Is  the  award  such 
a  judicial  pioceeding  as  comes  within  the  appellate  jurisdiction  of  the  Judicial 
Committee,  conferred  upon  them  by  the  3rd  and  4th  Will  FV.,  c.  41,  sec.  31  which 
authorizes  them  to  entertain  appeals  from  any  "  determination,  sentence,  rule,  or 
order  of  any  Court,  Judge,  or  judicial  officer."  If  it  is  not  embraced  in  these 
words  as  a  judicial  act,  then  we  can  only  entertain  the  matter  by  a  special  reference 
to  us  by  the  Crown,  under  the  fourth  section  of  that  Act.  Under  that  section  tlie 
Crown  has  power  to  refer  any  matter  to  the  Judicial  Committee  for  their  advice.] — 
An  appeal  was  entertained  by  this  Court  from  an  award  made  by  the  Bombay 
Governor  in  an  analogous  case  of  heirship.  Litanmom  Row  Sadatew  v.  MuGar  Rov 
Bajee  (2  Enapp's  P.C.  Cases,  60).  This  is  clearly  a  judicial  act.  It  was  a  tribunal 
established  by  an  Act  of  the  Legislature  of  India  to  determine  rights  of  heirship, 
and  in  this  country  the  entry  of  it  might  be  brought  up  by  certiorari.  The  Qveen 
V.  The  Aberdare  Canal  Company  (14  Q.B.B.  Reps.  854).  Even  if  a  Statute  directed 
a  Court  to  hear  and  finally  determine,  it  does  not,  in  the  absence  of  express  words, 
take  away  the  certiorari,  as  it  is,  in  the  language  of  Lord  Kenyon,  "  a  [604] 
beneficial  writ  for  the  subject."  The  King  v.  JuJceg  (8  Term.  Rep.  544).  The  Act 
of  1848  was  never  intended  to  interfere  with  the  right  of  appeal  to  this  Court,  which 
has  more  extensive  powers  than  the  Court  of  Queen's  Bench. 

The  Lord  Justice  Knight  Bruce. — ^The  late  Nawab  of  Surat,  having  been  placed 
in  a  peculiar  position  with  reference  to  the  Grovernment  of  Bombay,  by  reason  of  the 
consideration  shown  him  by  that  Government,  in  consequence  of  rights  of  Sove- 
reignty, which,  whether  theoretically  by  delegation,  or  otherwise,  he  had  in  fact 
substantially  exercised ;  he  was  placed,  I  say,  in  a  particular  position  by  law  with 
reference  to  that  Government,  and  to  a  certain  extent,  to  use  the  expression  of  the 
Solicitor-General,  was  "  solitue  lege  "  himself,  and  placed  as  a  law  over  his  immediate 
family  and  dependents ;  a  state  of  things  which  existed  at  his  death.  Some  diffi- 
culties appear  to  have  arisen  upon  that  event ;  and,  in  consequence,  some  years  after 
his  death  in  1848,  an  Act  of  the  Supreme  Legislature  of  India  was  passed  to  this 
effect :  it  is  entitled  "  An  Act  for  the  administration  of  the  estate  of  the  late  Nawab 
of  Surat,  and  to  continue  privileges  to  his  family."  It  recites  that  "  it  is  expedient 
to  provide  for  the  administration  of  the  estate  of  the  late  Nawab."  It  then  recites, 
that  "  the  exemption  from  the  jurisdiction  of  the  Civil  and  Criminal  Courts,  en- 
joyed by  the  said  late  Nawab  and  his  relations  and  servants,  by  virtue  of  the  treaty 
concluded  between  the  East  India  Company  and  the  said  late  Nawab  on  the  13dk 
May,  1800,  recognised  and  confirmed  by  clause  2,  section  21,  Regulation  II.,  1827, 
[606]  and  clause  2,  section  1,  Regulation  XL,  1827,  of  the  Bombay  Code,  ceased 
at  the  death  of  the 'said  late  Nawab,  and  it  is  deemed  expedient  that  some  of  the 
said  persons  should  continue  to  be  privileged."  It  then  enacts,  that  "  No  writ  or 
process  shall  be  sued  forth  or  prosecuted  against  the  person,  goods,  or  property  of 
the  said  several  persons  named  in  the  schedule  annexed  to  the  Act,  or  any  of  than, 
unless  with  the  consent  of  the  GSovernor  of  Bombay  in  Council  first  obtained,  such 
consent  to  be  signified  by  one  of  the  Secretaries  to  the  Government ;  and  any  writ 
or  process  sued  forth  or  prosecuted  against  the  person,  goods  or  pro- 
perty of  the  said  named  persons,  or  any  of  them,  without  such  consent 
as  aforesaid,  shall  be  utterly  null  and  void."  The  second  section,  which  is 
the  one  which  has  been  brought  more  immediately  under  the  attention  of  their 
Lordships  on  this  occasion,  says,  "  The  Governor  of  Bombay  in  Council  is  empowered 
to  act  in  the  administration  of  the  property,  of  whatever  nature,  left  by  the  late 
Nawab  of  Surat,  in  regard  to  the  settlement  and  payment  of  the  debts  and  claims 
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standing  against  the  estate  of  the  said  late  Nawab  at  the  time  of  his  death,  and 
to  make  distribution  of  the  remaining  property  among  his  family;  and  no  act  of 
the  said  GoTemor  of  Bombay  in  Council,  in  respect  to  the  administration  to  and 
distribution  of  such  property,  from  the  date  of  the  death  of  the  said  late  Nawab, 
shall  be  liable  to  be  questioned  in  any  Court  of  Law  or  Equity." 

The  Governor  of  Bombay  in  execution  of  the  power  or  duty,  or  both,  thus  con- 
ferred upon  him,  has  exercised  that  power  or  duty  in  a  manner  unsatisfactory  to 
members  of  the  family  of  the  Nawab,  and  in  consequence,  the  present  Petitioners 
seek  to  have  the  [506]  case  re  heard,  or  the  distribution,  thought  right  by  the  Gover- 
nor of  Bombay  in  Council,  brought  under  the  review  of  the  Judicial  Committee,  as  a 
matter  of  right,  and  in  the  exercise  of  its  ordinary  jurisdiction ;  and  the  question 
before  their  Lordships  is,  whether  that  is  a  course  authorised  by  the  Statutes  under 
which  they,  as  members  of  the  Privy  Council,  exercising  the  particular  functions  of 
the  Judicial  Committee,  are  now  sitting. 

The  question  is  not  whether  this  may  hereafter  be  a  case  which  their  Lordships 
may  have  to  hear,  if  it  shall  so  seem  fit  to  Her  Majesty,  under  the  4th  section  of  the 
Statute,  .3rd  and  4th  Will.  IV.,  c.  fl,  to  refer  to  them.  The  question  is  entirely 
confined  to  the  3rd  section  of  that  Statute.  Their  Lordships  desire  that  nothing 
which  is  said  on  the  present  occasion  shall  be  understood  as  referring,  directly  or 
indirectly,  to  an3rthing  that  may  be  thought  right  to  be  done  under  the  4th  section. 
That  is,  in  point  of  fact,  a  matter  with  which  they  have  nothing  to  do.  The  4th 
section  provides,  "  That  it  shall  be  lawful  for  His  Majesty  to  refer  to  the  said 
Judicial  Committee,  for  hearing  or  consideration,  any  such  other  matters  whatso- 
ever, as  His  Majesty  shall  think  fit ;  and  such  Committee  shall  thereupon  hear  and 
consider  the  same."  If,  therefore,  it  shall  hereafter  be  the  pleasure  of  Her  Majesty 
to  refer  the  present  petition,  or  any  similar  petition,  to  their  Lordships,  their 
Lordships  will  of  course  hear  it,  and  report  to  Her  Majesty  upon  it.  At  present  no 
such  case  is  before  us.  The  only  question  is,  whether,  without  a  reference,  and,  as  a 
matter  of  right,  a  petition  complaining  of  what  has  been  done  by  the  Governor  of 
Bombay  in  Council,  under  the  particular  power  that  I  have  mentioned,  [607]  shall 
be  brought  here  in  ordinary  course;  and  that  depends  upon  the  question  whether, 
within  the  true  meaning  of  the  3rd  section  of  the  Statute,  3rd  and  4th  Will.  IV., 
c.  41,  establishing  the  Judicial  Coounittee,  the  act,  of  which  complaint  is  now  made, 
is  the  act  of  a  Judge  or  judicial  ofiicer;  the  language  of  the  third  section  being, 
"  that  all  appeals,  or  complaints  in  the  nature  of  appeals  whatever,  which,  either  by 
virtue  of  this  Act,  or  any  law.  Statute,  or  custom,  may  be  brought  before  His  Majesty 
or  His  Majesty  in  Council,  from  or  in  respect  of  the  determination,  sentence,  rule, 
or  order  of  any  Court,  Judge,  or  judicial  officer,  and  all  such  appeals  as  are  now 
pending,"  shall  be  heard  in  the  way  that  is  there  mentioned. 

Now,  the  2nd  section  of  the  Indian  Act  of  1848  I  have  already  read ;  and  it  will 
be  requisite,  in  considering  it  more  particularly,  to  look  at  the  two  portions  of  it 
separately.  The  first  is,  that  "  the  Governor  of  Bombay  in  Council  is  empowered  to 
act  in  administration  of  the  property,  of  whatever  nature,  left  by  the  late  Nawab 
of  Surat,  in  regard  of  the  settlement  and  payment  of  the  debts  and  claims  standing 
against  the  estate  of  the  late  Nawab  at  the  time  of  his  death,  and  to  make  distribu- 
tion of  the  remaining  property  among  his  family."  Now,  whether,  if  the  section  had 
stopped  there,  the  discretion  of  the  Governor  in  Council  was  one  which  could  have 
been  regulated  or  interfered  with  judicially,  or  was  absolute,  their  Lordships  do  not 
mean  to  intimate  any  opinion.  Let  it  be  assumed  for  a  moment,  that  it  was  not 
absolute,  but  that  it  was  a  discretion  bound  to  be  exercised,  according  to  some  law, 
some  custom,  some  state  of  rights.  The  mode  of  complaining  of  that  must  have  been 
to  the  ordinary  Courts  of  the  [608]  country,  either  in  one  branch  of  the  local  juris- 
diction or  in  another,  from  which  it  might  have  been  brought,  in  regular  course  of 
appeal,  before  Her  Majesty  in  Council.  No  such  course  has  taken  place,  in  the 
present  instance,  nor  could  it,  for  the  obvious  reason  that  I  am  about  to  mention.  It 
is  plain,  therefore,  that  the  Petitioners  would  not  be  right  here,  upon  the  supposition 
that  the  enactment  that  I  am  reading  had  ended  at  the  point  to  which  I  have  read. 
But  the  section  proceeds,  "  And  no  act  of  the  said  Governor  of  Bombay  in  Council, 
in  respect  to  the  administration  to  and  distribution  of  such  property,  from  the  date 
of  the  death  of  the  said  late  Nawab,  shall  be  liable  to  be  questioned  in  any  Court  of 
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Law  or  Equity."  It  is  perfectly  plain,  therefore,  that  no  local  Court  could  have 
entered  into  the  question  of  the  propriety  of  the  administration  or  distribution 
thought  right  by  the  Governor  of  Bombay  in  the  exercise  of  this  power.  But  the 
argument  is,  that  though  the  ordinary  Courts  are  excluded  from  interference,  the 
Queen  in  Council  is  not;  and,  perhaps  (though  their  Lordships  do  not  mean  to 
pronounce  any  opinion  upon  it),  the  argument  may  be  well  founded,  that  if  the 
Governor  in  Council  was  here  constituted  a  Court,  it  might  have  exceeded  the  limits 
of  the  Indian  Legislature — ^the  limits  of  their  power,  to  exclude  the  judicial  functions 
(if  I  may  use  the  expression)  of  Her  Majesty  in  Council.  Their  Lordships  are  of 
opinion,  however,  that  the  intention  of  this  Act  was  not  to  create  a  Court ;  that  the 
intention  of  the  Act  was  to  delegate,  either  arbitrarily,  or  subject  to  certain  limita- 
tions of  discretion,  the  administration  and  distribution  of  the  Nawab's  property, 
but  in  such  a  way  that  the  administration  and  distribution  should  not  be  judicially 
que8-[609]-tioned.  The  expression,  it  will  be  observed,  is  not  "  shall  be  liable  to  be 
questioned  in  any  other  Court  of  Law  or  Equity,"  but,  "  shall  be  liable  to  be  ques- 
tioned in  any  Court  of  Law  or  Equity."  It  may  seem  an  anomalous  and  extra- 
ordinary proceeding  to  vest  powers  of  this  description,  not  liable  to  be  checked  by 
any  ordinary  course  or  powers  of  law,  in  any  individual  or  in  any  body;  but  the 
Indian  Legislature  had  power  over  the  property ;  they  might  in  the  exercise  of  that 
power  which  is  inherent  in  legislation,  have  given  the  whole  property  at  once  to 
any  stranger,  or  devoted  to  any  purpose,  and  whether  with  moral  justice  or  not,  is 
not  the  question.  Instead  of  doing  that,  they  do  what  to  their  Lordships  appears 
substantially  the  same  thing ;  they  vest  the  power  of  dealing  with  it  in  a  particular 
individual  or  a  particular  body,  and  declare  that  its  acts  shall  not  be  liable  to  be 
questioned  in  any  Court  of  Law  or  Equity. 

Their  Lordships,  therefore,  consider,  that  in  the  ordinary  exercise  of  their 
functions,  they  are  without  jurisdiction  to  interfere.  They  are  of  opinion,  that  the 
proceeding  of  the  Governor  of  Bombay  in  Council  has  not  been  an  act  of  a  Court, 
Judge,  or  judicial  officer,  within  the  meaning  of  the  third  section  of  the  Statute, 
3rd  and  4th  Will.  IV.,  c.  41,  but  has  been  the  act  of  a  person  or  body  not  in  any 
sense  judicial ;  delegated  and  authorised  to  perform  a  particular  function  as  to  the 
responsibility  for  the  exercise  of  which,  or  as  to  any  appeal  from 
that  exercise,  they  were  exempted  by  the  Legislature  which  created 
them.  In  the  extreme  case  which  may  be  supposed,  of  corrupt  or  tyrannical 
abuse  of  such  powers  as  these,  which  is  not  suggested,  there  must  always  be  open  to 
all  the  Queen's  subjects  those  rights  of  complaint,  in  the  last  resort,  [610]  eilJier  to 
Parliament,  or  to  the  Crown.  The  only  question  before  us,  is,  whether,  as  I  have 
said,  the  Governor  of  Bombay  in  Council  has,  in  this  instance,  exercised  a  judicial 
function ;  and  their  Lordships  are  all  clearly  of  opinion,  that  he  did  not  exercise  any 
such  function,  that  he  was  not  vested  with  any  such  function. 

If  their  Lordships  had  entertained  any  doubt  on  this  matter  as  to  their  juris- 
diction, that  doubt  would  probably  have  been  removed  by  the  language  of  the 
Statute,  7th  and  8th  Vict.,  c.  69,  for  amending  the  3rd  and  4th  Will.  TV.,  c.  41. 
Not  only  the  recital  contained  in  that  Act  of  Parliament,  but  some  portion  of  the 
provisions  contained  in  the  enacting  parts  of  it,  appear  to  their  Lordships  very  much 
to  strengthen  the  view  which  they  would  have  taken  of  this  case,  even  had  that  Act 
not  existed. 

The  Petitioners,  therefore,  will  take  such  course  as  they  may  be  advised,  with 
reference  to  an  application  to  the  Crown,  through  the  Board  of  Control  or  other- 
wise. By  possibility,  in  consequence  of  such  application,  if  made,  the  matter  may 
come  here  again ;  and  their  Lordships  will  readily  do  their  duty  in  hearing  it.  At 
present  they  consider  it  not  to  be  within  their  ordinary  functions  to  do  so. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privt  Council;  1.  When,  an  appeal 
lies  generally.  S.C.  9  Moo.  P.C.  88.  See  Cutto  v.  OilbeH,  1854,  9  Moo.  P.C  at 
p.  149.] 
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APPENDIX 

ORDER  IN  COUNCIL. 

At  the  Court  at  Buckingham  Palace,  the  13th  of  June,  1853. 

Present : 
The  Queen's  Most  Exoellbnt  Mjuestt. 
His  Rotal  Highness  Prince  Albert, 
Lord  President.  Earl  of  Aberdeen. 

Lord  Steward.  Earl  of  Clarendon. 

Duke  of  Newcastle.  Viscount  Palmerston. 

Duke  of  WeUington.  Mr.  Herbert. 

Lord  Chamberlain.  Sir  James  Graham,  Bart. 

Whereas  there  was  this  day  read  at  the  Board  a  Report  from  the  Right  Honour- 
aUe  the  Lords  of  the  Judicial  Committee  of  the  Privy  Council,  dated  the  30th  of 
May  last  past,  humbly  setting  forth  that  the  Lords  of  the  Judicial  Committee  have 
taken  into  consideration  the  practice  of  the  Committee,  with  a  view  to  greater 
economy,  despatch,  and  efSciency  in  the  appellate  jurisdiction  of  Her  Majesty  in 
Council,  and  that  their  Lordships  have  agreed  humbly  to  report  to  Her  Majesty 
that  it  is  expedient  that  certain  changes  should  be  made  in  the  existing  practice  in 
Appeals,  and  recommending  that  certain  Rules  and  Regulations  therein  set  forth 
should  henceforth  be  observed,  obeyed,  and  carried  into  execution,  provided  Her 
Majesty  is  pleased  to  approve  the  same  : 

Her  Majesty  having  taken  the  said  Report  into  consideration,  was  pleased,  by 
and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  of  the  Rules  and 
Regulations  set  forth  therein,  in  the  words  following,  videlicet ; 

[10]  I-  That,  any  former  usage  or  practice  of  Her  Majesty's  Privy  Council  not- 
withstanding, an  Appellant  who  shall  succeed  in  obtaining  a  reversal  or  material 
alteration  of  any  judgment,  decree,  or  order  appealed  from,  shall  be  entitled  to 
recover  the  costs  of  the  appeal  from  the  Respondent,  except  in  cases  in  which  the 
Lords  of  the  Judicial  Committee  may  think  fit  otherwise  to  direct. 

II.  That  the  Registrar  or  other  proper  Ofi&cer  having  the  custody  of  records  in 
any  Court,  or  special  jurisdiction,  from  which  an  appeal  is  brought  to  Her  Majesty 
in  Council,  be  directed  to  send  by  post,  with  all  possible  despatch,  one  certified  copy 
of  the  transcript  record  in  such  cause  to  the  Registrar  of  Her  Majesty's  Privy  Council, 
Whitehall ;  and  all  such  transcripts  be  registered  in  the  Privy  Council  O^ce,  with 
the  date  of  their  arrival,  the  names  of  the  parties,  and  the  date  of  the  sentenc* 
appealed  from ;  and  that  such  transcript  be  accompanied  by  a  correct  and  complete 
index  of  all  the  papers,  documents,  and  exhibits  in  the  cause ;  and  that  the  Registrar 
of  the  Court  appealed  from,  or  other  proper  OflScer  of  such  Court,  be  directed  to 
omit  from  such  transcript  all  merely  formal  documents,  provided  such  omission  be 
stated  and  certified  in  the  said  index  of  papers ;  and  that  especial  care  be  taken 
not  to  allow  any  document  to  be  set  forth  more  than  once  in  such  transcript ;  and 
that  no  other  certified  copies  of  the  record  be  transmitted  to  agents  in  England  by 
or  on  behalf  of  the  parties  in  the  suit ;  and  that  the  fees  and  expenses  incurred  and 
paid  for  the  preparation  of  such  transcript  be  stated  and  certified  upon  it  by  the 
Registrar  or  other  Officer  preparing  the  same. 

III.  That  when  the  record  of  proceedings  or  evidence  in  the  cause  appealed  has 
been  printed  or  partly  printed  abroad,  the  Registrar  or  other  proper  Officer  of  the 

989 


Digitized  by 


Google 


V  MOOBE  nro.  APP.,  U  APPENDIX 

Court  from  which  the  appeal  is  brought  shall  be  bound  to  send  home  the  same  in 
a  printed  form,  either  wholly  or  so  far  as  the  same  may  have  been  printed,  and  that 
he  do  certify  the  same  to  be  correct,  on  two  copies,  by  signing  his  name  on  every 
printed  sheet,  and  by  a£Bsing  the  seal,  if  any,  of  the  Court  appealed  from,  to  these 
copies,  with  the  sanction  of  the  Court. 

And  that  in  all  cases  in  which  the  parties  in  appeals  shall  [11]  think  fit  to  have 
the  proceedings  printed  abroad,  they  shall  be  at  liberty  to  do  so,  provided  they  cause 
fifty  copies  of  the  same  to  be  printed  in  folio,  and  transmitted,  at  their  exp^ise,  to 
the  Registrar  of  the  Privy  Council,  two  of  which  printed  copies  shall  be  certified  as 
above  by  the  0£5cer8  of  the  Court  appealed  from ;  and  in  this  case  no  further  expense 
for  copying  or  printing  the  record  will  be  incurred  or  allowed  in  England. 

IV.  That  on  the  arrival  of  a  written  transcript  of  appeal  at  the  Privy  Council 
Office,  Whitehall,  the  Appellant,  or  the  agent  of  the  Appellant  prosecuting  the  same, 
shall  be  at  liberty  to  call  on  the  Registrar  of  the  Privy  Council  to  cause  it,  or  such 
part  thereof  as  may  be  necessary  for  the  hearing  of  the  ease,  and  likewise  all  such 
parts  thereof  as  the  Respondent  or  his  agents  may  require,  to  be  printed  by 
Her  Majesty's  Printer,  or  by  any  other  printer  on  the  same  terms,  the  Appellant  or 
his  agent  engaging  to  pay  the  cost  of  preparing  a  copy  for  the  printer,  at  a  rate 
not  exceeding  one  shilling  per  brief  sheet,  and  likewise  the  cost  of  printing  such 
Record  or  Appendix,  and  that  one  hundred  copies  of  the  same  to  be  struck  off,  whereof 
thirty  copies  are  to  be  delivered  to  the  agents  on  each  side,  and  forty  kept  for  the 
use  of  the  Judicial  Committee;  and  that  no  other  fees  for  Solicitors'  copies  of  the 
transcript,  or  for  drawing  the  Joint  Appendix,  be  henceforth  allowed,  the  Solicitors 
on  both  sides  being  allowed  to  have  access  to  the  original  papers  at  the  Council 
Office,  and  to  extract  or  cause  to  be  extracted  and  copied  such  parts  thereof  as  are 
necessary  for  the  preparation  of  the  petition  of  appeal,  at  the  stationers'  charge,  not 
exceeding  one  shilling  per  brief  sheet. 

V.  That  a  certain  time  be  fixed  within  which  it  shall  be  the  duty  of  the  Appellant 
or  his  agent  to  make  such  application  for  the  printing  of  the  transcript,  and  that 
such  time  be  within  the  space  of  six  calendar  months  from  the  arrival  of  the  trans- 
cript and  the  registration  thereof,  in  all  matters  brought  by  appeal  from 
Her  Majesty's  Colonies  and  plantations  east  of  the  Cape  of  Giood  Hope,  or  from  the 
territories  of  the  East  India  Company,  and  within  the  space  of  three  months  in  all 
matters  brought  by  appeal  from  any  other  part  of  Her  Majesty's  dominions  abroad ; 
and  that  in  default  of  the  Appellant  or  his  Agent  [12]  taking  effectual  steps  for  the 
prosecution  of  the  appeal  within  such  time  or  times  respectively,  the  appeal  shall 
stand  dismissed  without  further  order,  and  that  a  report  of  the  same  be  made  to  \he 
Judicial  Committee  by  the  Registrar  of  the  Privy  Council  at  their  Lordships'  next 
sitting. 

VI.  That  whenever  it  shall  be  found  that  the  decision  of  a  matter  on  appeal  is 
likely  to  turn  exclusively  on  a  question  of  law,  the  agents  of  the  parties,  witii  the 
sanction  of  the  Registrar  of  the  Privy  Council,  may  submit  such  question  of  law  to 
the  Lords  of  the  Judicial  Committee  in  the  form  of  a  special  case,  and  print  such 
parts  only  of  the  transcript  as  may  be  necessary  for  the  discussion  of  the  same: 
Provided  that  nothing  herein  contained  shall  in  any  way  bar  or  prevent  the  Lords 
of  the  Judicial  Committee  from  ordering  the  full  discussion  of  the  whole  case,  if 
they  shall  so  think  fit ;  and  that  in  order  to  promote  such  arrangements  and  simplifi- 
cations of  the  matter  in  dispute,  the  Registrar  of  the  Privy  Council  may  call  the 
agents  of  the  parties  before  him,  and  having  heard  them,  and  examined  the  trans- 
cript, may  report  to  the  Committee  as  to  the  nature  of  the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it  is  hereby  ordered,  that  the 
forgoing  Rules  and  Regulations  be  punctually  observed,  obeyed,  and  carried  into 
execution,  in  all  Appeals  or  Petitions,  and  complaint  in  the  nature  of  Appeals  brought 
to  Her  Majesty,  or  to  Her  heirs  and  successors,  in  Council,  from  Her  Majes^s 
Colonies  and  Plantations  abroad,  and  from  the  Channel  Islands,  or  the  Isle  of  lian, 
and  from  the  territories  of  the  East  India  Company,  whether  the  same  be  from 
Courts  of  Justice  or  from  Special  Jurisdictions,  other  than  Appeals  from 
Her  Majesty's  Courts  of  Vice-Admiralty,  to  which  the  said  Rules  are  not  to  be 
applied. 

Whereof  the  Judges  and  Officers  of  Her  Majesty's  Courts  of  Justice  abroad,  and 
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the  Judges  and  the  Officers  of  the  Superior  Courts  of  the  East  India  Company,  and 
all  and  other  persons  whom  it  may  concern,  are  to  take  notice,  and  govern  them- 
selves accordingly.  Wm.  L.  Bathubst. 

[13]  .  Clauses  XV.  and  XVI.  of  the  14th  and  15th  Vict.,  c.  83. 

An  Act  to  improve  the  admmietration  of  Justice  in  the  Court  of  Chancery, 
and  in  the  Judicial  Committee  of  the  Privy  Council. 

XV.  Every  p^son  holding,  or  who  has  held,  the  office  of  a  Judge  of  the  Court  of 
Appeal  in  Chancery,  shall,  if  a  member  of  Her  Majesty's  Privy  Council,  be  a  member 
of  the  Judicial  Committee  of  the  Privy  Council. 

XVI.  So  much  of  the  Act  of  the  Session  holden  in  the  third  and  fourth  years  of 
King  William  the  Fourth,  Chapter  Forty-one,  as  provides  that  no  matter  shall  be 
heard,  nor  shall  any  Order,  Report,  or  Recommendation  be  made,  by  the  Judicial 
Committee  of  the  Privy  Council,  in  pursuance  of  that  Act,  unless  in  the  presence 
of  at  least  Four  Members  of  the  said  Committee,  shall  be  repealed ;  and  no  matter 
shall  be  heard,  nor  shall  any  Order,  Report,  or  Recommendation  be  made,  by  the 
Judicial  Committee  in  pursuance  of  the  said  Act  or  any  other  Act,  unless  in  the 
presence  of  at  least  Three  Members  of  the  said  Committee,  exclusive  of  the  Lord 
President  of  Her  Majesty's  Privy  Council  for  the  time  being. 
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